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fore  the  discussion  herein  is  limited  to  a  statement  of  those  rules 
which  are  general  to  all  questions  of  payment,  and  covers  the 
time,  place,  mode  and  medium  of  payment,  the  application  of 
payments  made,  the  operation  and  effect  of  a  payment,  and 
pleading  and  proof  of  payment.  There  is  also  a  treatment  of  the 
right  to  recover  back  money  paid  under  duress,  fraud,  or  mistake. 
A  discussion  of  the  proof  of  payment  necessarily  carries  as  a  part  a 
consideration  of  the  presumption  of  payment  from  lapse  of  time. 
There  is,  however,  no  treatment  of  the  closely  allied  subject  of  the 
limitation  of  actions.  And  likewise  the  question  of  the  effect  of  pay- 
ment as  tolling  a  statute  of  limitations  and  the  effect  of  applying  a 
payment  to  a  barred  debt  as  waiving  the  right  of  action  thereon  are 
considered  in  the  article  which  discusses  the  limitations  of  actions.* 
Other  related  matters  which  are  treated  elsewhere  in  this  work  are 
payments  in  performance  of  compromises,^®  or  by  way  of  accord  and 
satisfaction ;  ^^  payment  as  a  compliance  with  the  stetute  of  frauds,*^ 
and  tender  of  payment.** 

3,  Constituent  of  Elements  of  Payment. — ^The  authorities  agree 
that  to  constitute  payment  the  money  or  other  thing  must  pass  from 
the  debtor  to  the  creditor  for  the  purpose  of  extinguishing  the  debt, 
and  the  creditor  must  receive  it  for  the  same  purpose.**  Thus  where 
public  moneys  on  deposit  are  taken  by  the  depository  merely  for  the 
purpose  of  counting  and  then  returned  to  the  bank,  there  being  no 
intentions  on  the  part  of  either  the  officers  or  the  bank  that  the  deposit 
should  be  paid,  there  has  not  been  a  payment.*^  Depositing  money 
in  the  post  office  addressed  to  the  creditor,  at  least  where  he  has  not 
so  directed,  is  not  a  payment,  for  there  is  no  delivery,  and  therefore 
where  a  bank  after  mailing  its  check  in  payment  of  a  customer's  note 
discovers  that  the  customer  was  not  in  funds  but  had  in  fact  assigned 
his  property,  and  recalls  its  check  from  the  post  office,  payment  haa 
not  been  effected,  especially  where  the  whole  transaction  was  unknown 
to  the  payee.**  Again,  it  has  been  held  that  an  agreement  at  the  mak- 
ing of  a  note  that  it  shall  be  set  off  against  a  note  due  the  maker  from 
the  payee,  which  is  not  present,  so  far  as  the  smaller  will  pay  the 

9.  See  LiMFTATiON  of  Actions,  vol.   S.  W.  836,  134  A.  S.  R.  60;  Fremont 
17,  pp.  921-922.  County  v.  Fremont  County  Bank,  145 

10.  See   Compromise  and    Sbptle-  la.  8, 123  N.  W.  782,  Ann.  Cas.  1912A 
KENT,  vol.  5,  p.  875.  1220 ;  Lovett  v.  Eastern  Oil  Co.  68  W. 

11.  See  Accord  and  Satisfaction,  Va.  667,  70  S.  E.  707,  Ann.  Cas.  1912B 
vol.  1,  p.  176.  360.    As  to  mutual  accounts  operating 

12.  See  Statute  of  Frauds.  as  payment,  see  infra,  par.  42. 

13.  See  Tender.  15.  Lovett  v.  Eastern  Oil  Co.,  68  W. 

14.  Bronson  v.  Rodes,  7  Wall.  229,  Va.  667,  70  S.  E.  707,  Ann.  Cas.  1912B 
19  U.   S.    (L.  ed.)   141;  Reynolds  v.  360. 

Crawfordsville  First  Nat.  Bank,  112  U.  16.  Steinhart  v.  National  Bank,  94 
S.  405,  5  S.  Ct.  213,  28  U.  S.  (L.  ed.)  CaL  362,  29  Pac.  717,  28  A.  S.  B.  132. 
733;  Parker  v.  Carter,  91  Ark.  162, 120 
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larger,  is  executory,  and  does  not,  pro  tanto,  extinguish  either  note.*' 
When  the  creditor  owes  a  claim  or  demand  to  the  debtor,  he  cannoi 
without  the  consent  or  direction  of  the  debtor,  apply  what  he  owes  as  a 
credit  on  the  note  or  demand  he  holds  against  the  debtor.  The  reason 
for  this  rule  is  that  the  debtor,  who  is,  to  the  extent  of  his  demand,  a 
creditor,  has  the  right  to  direct  and  control  the  disposition  that  shall 
be  made  of  his  debt,  and  to  apply  or  not  apply  as  he  pleases  to  the 
paynaent  of  demands  that  he  owes,  and  this  privilege  cannot  be  taken 
out  of  his  hands  by  the  mere  act  of  another  person.*®  But  judgment 
by  default,  upon  an  account  in  which  the  defendant  is  credited  with 
the  full  value  of  certain  services,  will  be  a  bar  to  an  action  for  such 
services  brought  during  the  pendency  of  the  first  action.*'  It  is 
essential  to  constitute  a  gift  that  the  subject  be  accepted  by  the  donee, 
and  although  in  the  case  of  money  the  acceptance  is  usually  presumed, 
yet  the  presumption  may  be  rebutted  by  proof  of  nonacceptance.*^ 
It  follows  that  a  creditor  cannot  without  consent  of  his  debtor  give 
'^.redit  for  a  payment  not  actually  made.*  However,  in  some  jurisdic- 
tions the  courts  have  permitted  a  creditor  to  remit  a  part  of  his  claim 
in  order  to  bring  the  cause  within  the  jurisdiction  of  the  court.*  A 
paynaent  is  no  less  absolute  because  it  is  made  subject  to  a  demand  for 
a  receipt,  for  a  debtor  has  a  right  to  demand  a  receipt  as  evidence  of 
payment.*  In  the  absence  of  any  agreement,  either  expressed  or  clearly 
implied,  payment  means  the  discharge  of  a  debt  or  obUgation  in 
money ;  *  and  by  some  codes  it  is  defined  to  be  performance  of  an 
obligation  for  the  delivery  of  money  only.*  This  does  not  mean  that 
nothing  else  may  constitute  payment.  On  the  contrary  by  agreement 
of  the  parties  anything  of  value,  which  the  debtor  gives  and  the 
creditor  receives  as  a  satisfaction  of  a  debt,  will  be  considered  pay- 
ment; •  but  in  such  a  case  it  is  the  distinct  agreement  of  the  creditor 
to  accept  the  thing  in  discharge  of  the  debt  that  gives  it  the  character 

17.  Gary  v.  Bancroft,  14  Pick.  Va.  667,  70  S.  E.  707,  Ann.  Cas.  1912B 
(Mass.)  315,  25  Am.  Dec.  393.  360. 

18.  Samuel  v.  Samuel,  151  Ky.  235,  4.  Borland  v.  Nevada  Bank,  99  CaL 
151  S.  W.  676,  Ann.  Cas.  1915A  278,  89,  33  Pac.  737,  37  A.  S,  R.  32;  Mans- 
42  L.R.A.(N.S.)  1155  and  note.  ^^Id  v.  Dameron,  42  W.  Va.  794,  26  S. 

Note:  Ann.  Cas.  1915B  698.  "^'xt  7'   Jaa 'a    c   t>   ono 

19.  Briggs    V.    Richmond,   10   Pick.       ^^^^'  -^^P  f"'  ^'  K.  393. 

(Mass.)  391,  20  Am.  Dec.  526.  TBorTa^  v^'Cda  Bank  99  Cal 

20.  Moore  v.  Thomson,  44  N.  C.  221,   gg   33  p^  737   37  ^   g   ^  ^^ 

^«  ^"^nSf"'-  ^^'    ^^  ^^  ^^^'  ^''^'  6-  Tennessee  Bond  Cases,  114  U.  S. 

12,  p    932.                         ,,  ^,   ^  „,,  663,  5  S.  Ct.  974,  1098,  29  U.  S.  (L. 

1.  Moore  v.  Thomson,  44  N.  C  221,  ed.)  281;  Parker  v.  Carter,  91  Ark. 
59  AtQ.  Dec.  550.  And  see  Limitation  i62,  120  S.  W.  836,  134  A.  S.  R.  60 ; 
OF  AcfnONS,  vol.  17,  p.  932.  Borland  v.  Nevada  Bank,  99  Cal.  89, 

2.  See  Courts,  vol.  7,  p.  1056.  33  Pac.  737,  37  A.  S.  R.  32;  Ryan  v. 

3.  Lovett  V.  Eastern  Oil  Co.,  68  W.  Dunlap,  17  III.  40,  63  Am.  Dec,  334. 
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of  payment.'  This  is  subject  to  the  limitation  imposed  in  most  juris- 
dictions that  a  less  sum  received  and  accepted  in  discharge  of  a  larger 
sum  due  is  not  a  satisfaction  *  Whether  a  payment  has  been  efifected 
then  is  a  question  of  intention.  That  intention  will  be  presumed 
where  money  is  given  and  accepted  and  is  to  be  proven  where  anything 
else  is  substituted  therefor.* 

4.  Law  Governing. — ^In  respect  to  all  questions  of  remedy,  includ- 
ing mere  rules  of  evidence,  the  law  of  the  forum  governs;  but  the  set- 
tled doctrine  of  public  law  is  that  personal  contracts  are  to  have  the 
same  validity,  interpretation,  and  obligatory  force  in  every  otJier  coun- 
try, unless  against  its  public  policy,  which  they  have  in  the  country 
where  they  were  made.  The  lex  loci  contractus  (referring  to  the  place 
of  the  seat  of  the  contract,  as  distinguished  from  the  place  where  it  may 
casually  happen  to  have  been  signed,  and  which  may  govern  in  mere 
matters  of  form  or  solemnization)  is  prima  facie  that  which  the  parties 
intended  to  apply,  and  therefor  the  law  which,  in  the  absence  of 
circumstances  indicating  a  different  intention,  ought  to  prevail  in  all 
matters  pertaining  to  the  right  and  merit  of  the  contract.*^  Applying 
these  principles  the  question  whether  the  giving  of  a  particular 
medium  in  payment,  as  for  example  a  promissory  note,  operates  as 
a  payment  and  extinguishment  of  an  antecedent  debt  is  one  which 
goes  to  the  force  and  effect  of  the  contract  itself,  and  is  not  a  mere 
rule  of  evidence,  and  therefore  the  law  of  the  place  where  it  was  made 
applies.^^  Likewise  if  a  person  is  discharged  from  a  debt  by  a  tender 
and  refusal  made  in  a  foreign  country,  by  virtue  of  its  laws,  he  may 
defend  himself  elsewhere,  by  relying  on  such  tender  and  refusal  and 
the  laws  under  which  he  was  discharged.^* 

II.  Time  of  Payment 

5.  In  General. — The  time  of  payment  may  or  may  not  be  of  the 
essence  of  a  contract,  but  where  it  is  made  a  substantial  circumstance 
it  enters  into  the  essence  of  the  contract  and  must  be  observed.^' 
Money  is  payable  immediately  under  a  contract  for  its  payment  which 

7.  Borland  v.  Nevada  Bank,  99  Cal.  As  to  whether  a  promissorv  note  is 
89,  33  Pac.  737,  37  A.  S.  R.  32.  payment,  see  infra,  par.  70,  83,  87. 

8.  See  Accord  and  Satisfaction,  12.  Warder  v.  Arell,  2  Wash.  (Va.) 
vol.  1,  p.  184.  282,  1  Am.  Dec.  488. 

9.  Ryan  v.  Dunlap,  17  111.  40,  63  13.  Mitchell  v.  Gregory,  1  Bibb 
Am.  Dec.  334.  (Kv.)  449,  4  Am.  Dec.  665;  Roden  v. 

10.  Thomson-Houston  Electric  Co.  WiUiams,  100  Neb.  46,  158  N.  W.  360, 
V.  Palmer,  52  Minn.  174,  53  N.  W.  L.R.A.1917A  415;  Roberts  v.  Beatty, 
1137,  38  A.  S.  R.  636.  And  see  Con-  2  Pen.  &  W.  (Pa.)  63,  21  Am.  Dec. 
FLicT  OP  Laws,  vol.  5,  p.  931  et  seq.  410;    HolHngsworth   v.   Fry,  4   Dall. 

11.  Thomson-Houston  Electric  Co.  (Pa.)  345,  12  Fed.  Cas.  No.  6,619,  1 
v.  Palmer,  52  Minn.  174,  53  N.  W.  U.  S.  (L.  ed.)  860.  See  Contracts, 
1137,  38  A.  S.  R.  536.  vol.  6,  p.  896  et  seq. 

Note:  35  L.R.A.(N.S.)   108. 
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does  not  specify  any  time  for  payment.**  Accordingly  in  the  absence 
of  an  agreement  respecting  time  of  payment  on  the  sale  of  goods  the 
legal  presumption  is  that  the  seller  is  entitled  to  payment  immediately 
on  the  delivery  of  the  goods.**  If  under  the  circumstances  of  a  par- 
ticular case  it  is  necessary  to  make  a  payment  at  a  particular  time, 
as  for  example  to  satisfy  the  part  payment  provision  of  the  statute  of 
frauds,  a  check  given  and  received  at  that  time,  but  not  cashed  until 
after  the  specified  time,  will  operate  as  a  payment  as  of  the  date  when 
given.**  MTiere  a  debt  is  due  and  the  happening  of  a  future  event 
is  fixed  on  as  a  convenient  time  for  payment  merely,  and  the  future 
event  does  not  happen  as  contemplated,  the  law  implies  a  promise  to 
pay  within  a  reasonable  time.*'  Thus  to  an  agreement  to  pay  as  soon 
as  a  crop  can  be  sold,  or  the  money  raised  from  any  other  source,  the 
law  annexes  as  an  incident  that  one  or  the  other  shall  be  done  within 
a  reasonable  time,  and  that  the  sum  admitted  to  be  due  shall  be  paid 
accordingly.  In  such  a  case  payment  is  not  conditional  to  the  extent 
of  depending  wholly  and  finally  on  the  alternatives  mentioned,  but 
the  stipulation  merely  secures  to  the  debtor  a  reasonable  amount  of 
time  withiii  which  to  procure  in  one  mode  or  another  the  means 
necessary  to  meet  the  liability.*®  Money  that  is  made  payable  in  a 
reasonable  time  cannot,  at  the  election  of  the  person  paying,  be 
divided  so  as  to  make  it  payable  at  diflferent  times  and  in  different 
years.  A  reasonable  time  is  indivisible ;  and  the  person  to  whom  the 
money  is  payable,  under  such  a  contract,  cannot  be  required  to  take 
it  in  separate  payments  and  at  separate  times.*®  But  a  contract  for 
the  payment  of  distinct  sums  of  money,  at  different  periods,  is  very 
much  in  the  nature  of  distinct  contracts,  so  that  when  a  particular 
sum  is  paid,  the  debtor  or  contractor  is  forever  discharged  from  the 
contract  to  pay  it.*®  Under  a  contract  to  pay  in  instalments  annually, 
payment  at  the  end  of  each  year  is  a  compliance  with  the  contract, 
and  such  a  contract  will  not  be  construed  as  an  agreement  to  pay  in 
advance  at  the  commencement  of  each  period.*  As  to  what  particular 
hour  of  the  day  a  debtor  may  legally  demand  the  right  to  pay,  the 
general  rule  is  that  where  a  contract  is  to  be  performed  on  a  certain 

14.  Bradford,  etc.,  R.   Co.   v.  New  Note:  22  U.  S.  (L.  ed.)  161. 
York,  etc.,  R.  Co.,  123  N.  Y.  316,  25  18.  Munez  v.  Dautel,  19  Wall.  560, 
N.  E.  499,  11  L.R.A.  116.  22  U.  S.  (L.  ed.)  161  and  note. 

15.  Chapman  v.  Lathrop,  6  Cow.  19.  O'Donnell  v.  Leeman,  43  Me. 
(N.  Y.)  110, 16  Am.  Dec.  433  and  note.  158,  69  Am.  Dec.  54. 

Note:  62  L.R.A.  805.  20.  Faw  v.  Marsteller,  2  Cranch  10, 

And  see  Sales.  2  U.  S.  (L.  ed.)  191. 

16.  Hunter  v.  Wetsell,  84  N.  Y  549,  1.  Mower  v.  Sanford,  76  Conn.  504, 
38  Am.  Rep.  544.  See  infra,  par.  69,  57  Atl.  119,  100  A.  S.  R.  1008,  63 
and  see  Statute  OP  Frauds.  Ij.R.A.  625;  Henry  v.  Henderson,  81 

17.  Crooker  v.  Holmes,  65  Me.  195,  Miss.  743,  33  So.  960,  63  L.R.A.  61d 
20  Am.  Rep.  687.  And  see  Annuities,  vol.  2,  p.  9. 
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day  and  at  a  certain  place,  the  legal  time  of  performance  is  the  last 
convenient  hour  of  the  day  for  transacting  the  business  usually,  that 
is  to  say,  such  convenient  time  before  sunset  as  that  the  act  may  be 
completed  by  daylight.  This  rule  is  established  for  the  convenience 
of  the  parties,  that  neither  may  be  compelled,  unnecessarily,  to  attend 
during  the  whole  day.  Earlier  in  the  day,  therefore,  neither  party 
can  discharge  himself  in  the  absence  of  the  other  by  being  present 
and  ready  to  perform;  though  if  both  parties  are  earlier  present,  the 
debtor  may  then  pay,  and  even  after  sunset  the  debtor  has  the  right 
to  pay  if  his  creditor  is  then  present.*  Where  payment  is  to  be  made 
in  ponderous  articles  the  rule  is  that  a  tender  of  the  articles  must  be 
seasonably  made,  so  that  the  person  may  have  an  opportunity  to 
examine  the  articles  tendered  and  see  that  they  are  such  as  they 
purport  to  be,  and  such  as  he  is  entitled  to  demand,  before  the  close 
of  the  day  on  which  the  delivery  is  to  be  made.  Whether  the  tender 
should  be  made  before  sunset  may  depend  on  circumstances,  but  when 
daylight  is  required  for  the  proper  examination  and  assortment  of 
the  goods  tendered,  there  can  be  but  little  doubt  that  time  should  be 
given  the  tenderee  for  such  examination  before  sunset  and  by  day- 
light.« 

6.  Anticipating  Due  Date;  Extension  of  Time. — Not  only  has  a 
debtor  no  right  to  delay  payment  beyond  the  due  date,  but  he  has 
no  right  to  anticipate  the  payment  of  a  debt  payable  at  a  future  day, 
and  bearing  interest,  without  the  consent  of  the  creditor.*  A  contract 
stipulating  for  payment  on  or  before  a  certain  day  is  payable  certainly 
and  at  all  events  on  the  day  named,  and  at  that  time,  and  not  before, 
may  payment  be  enforced  against  the  obligor.  However,  such  a 
stipulation  gives  to  the  obligor  the  right  to  pay  before  the  date  named, 
tt  right  which  he  would  not  have  otherwise.^  It  is  competent  for  the 
parties  to  a  contract  to  enl«wge  the  time  of  performance,*  but  a 
promise  to  extend  the  time  of  payment  must  be  founded  on  a  good 
consideration,  and  it  is  not  a  sufficient  consideration  for  an  agree- 
ment to  extend  the  time  of  payment  that  the  debtor  pays  a  part  of 
the  debt  or  the  interest  already  accrued,'  or  that  he  promises  to 
pay  interest  for  the  future,  or  to  do  any  other  thing  which  he  is 
legally  bound  to  do.^  The  giving  and  receiving  of  a  promissory 
note  of  the  debtor  or  of  a  third  person  has  the  effect  to  extend  the 

2.  Note:  12  Am.  Dec.  574,  575.  And  6.  Lemmon  v.  Whitman,  75  Ind.  318, 
see  Tender.  39  Am.  Rep.  150 ;  Parmelee  v.  Thomp- 

3.  Note:  12  Am.  Dec.  575.  son,  45  N.  Y.  58,  6  Am.  Rep.  33. 

4.  Saunders  v.  Frost,  5  Pick.  7.  Stroud  v.  Thomas,  139  Cal.  274, 
(Mass.)  259, 16  Am.  Dec.  394;  Graeme  72  Pac.  1008,  96  A.  S.  B.  Ill;  Parme- 
V.  Adams,  23  Grat.  (Va.)  225,  14  Am.  lee  v.  Thompson,  45  N.  Y.  58,  6  Am. 
Rep.  130.  Rep.  33. 

5.  Mattison  v.  Marks,  31  Mich.  421,  8.  Parmelee  v.  Thompson,  45  N.  Y. 
18  Am.  Rep.  197.  58,  6  Am.  Rep.  33. 
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time  of  payment  until  the  maturity  of  the  note.'  This  is  on  the 
ground  that  the  advantage  to  the  creditor  in  getting  a  settlement,  and 
obtaining  paper  that  he  may  negotiate,  and  cut  off  all  defenses,  is 
a  sufficient  consideration  for  the  extension.^® 

7,  Due  Date  Falling  on  Sunday. — ^W^hile  at  common  law  Sunday 
was  not  a  dies  non,  yet  Sunday  statutes,  in  most  jurisdictions,  have 
made  it  such,  to  a  greater  or  less  extent ;  and  even  in  the  absence  of 
such  statutes,  it  seems  to  be  the  general  rule  that,  where  the  day  for 
making  a  payment  on  a  non-negotiable  contract  falls  on  Sunday, 
failure  to  make  it  on  that  day  does  not  subject  the  promisor  to  liability 
as  for  a  default  in  payment,  but  he  has  the  following  day  within 
which  to  make  it.**  It  has  been  said  that  the  rule  that,  when  the 
time  for  payment  according  to  the  terms  of  a  contract  expires  on 
Sunday,  payment  on  the  following  Monday  is  good,  should  not  be 
applied  to  payments  which  by  statute  are  required  to  be  made  within 
a  time  therein  limited.**  Still  it  has  been  held  that  under  a  statute 
providing  that  a  creditor  who  might  have  redeemed  land  from  an 
execution  sale  within  a  certain  period  may  redeem  from  any  other 
redeeming  creditor,  although  such  period  has  elapsed,  provided  that 
he  thus  redeems  within  twenty-four  hours  after  the  last  previous 
redemption,  if  one  creditor  redeems  at  noon  on  a  Saturday,  another 
creditor  may  redeem  from  him  on  the  following  Monday  morning, 
although  the  original  period  for  redemption  has  elapsed,  where  such 
redemption  is  required  by  law  to  be  made  at  the  sheriff's  office,  and 
the  sheriff  is  not  required  to  have  his  office  open  on  Sunday,  Sunday, 
under  such  circumstances,  being  a  dies  non  within  the  contemplation 
of  the  statute,  and  the  second  redeeming  creditor  having  twenty-four 
hours  exclusive  of  the  Sunday  within  which  to  redeem  from  the  first 
redeeming  creditor.*'  It  is  well  settled,  under  the  law  merchant  and 
at  common  law,  that,  where  commercial  paper  with  grace  matures  on 
Sunday,  it  becomes  due  and  payable,  and  payment  thereof  should 
be  demanded,  on  the  preceding  business  day.**  But  where  a  bill  or 
note  entitled  to  grace  is,  on  its  face,  due  on  a  Sunday,  it  is  not,  for 
the  purpose  of  adding  the  three  days  of  grace,  to  be  considered  as 
apparently  payable  on  Saturday,  so  as  to  abridge  the  period  of  grace 
and  make  the  paper  mature  on  the  Tuesday  following.**     In  the 

9.  Leschen,  etc.,  Rope  Co.  v.  May-  13.  Porter  v.  Pierce,  120  N.  Y.  217, 
flower  Gold  Min.,  etc.,  Co.,  173  Fed.   24  N.  E.  281,  7  L.R.A.  847. 

855,  97  C.  C.  A.  465,  35  L.R.A.(N.S.)  Note:  3  British  Rul.  Cas.  682. 

1  and  note.    And  see  infra,  par.  87.  And   see   Executions,  vol.   10,   p. 

10.  Note:  35  L.R.A.(N.S.)  110.  1347. 

11.  Child  V.  Edwards,  [1909]  2  K.  14.  Note:  3  British  Rul.  Cas.  684. 
B.  753.  78  L.  J.  K.  B.  N.  S.  1061, 101  And  see  Bills  and  Notes,  vol.  3,  p. 
L.  T.  N.  S.  422,  25  Times  L.  Rep.  706,  1213. 

3  British  Rnl.  Cas.  675  and  note.    See       15.  And  see  Bills  and  Notes,  voL 
generally,  Sundays  and  Holidays,         3,  p.  1213. 

12.  Note:  3  British  Rul.  Cas.  682. 
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case  of  commercial  paper  not  entitled  to  grace,  which,  by  its  terms, 
falls  due  on  a  Sunday,  it  seems  that,  like  ordinary  non-negotiable 
contracts,  it  becomes  payable  on  the  following  business  day.^*  Like- 
wise where  the  day  for  the  payment  of  the  premium  on  a  life  insur- 
ance policy  falls  on  Sunday,  although,  regardless  of  the  grace  allowed 
by  the  policy,  the  assured  would  have  had  the  right  to  pay  the 
premium  the  following  Monday,  this  fact  does  not  have  the  eflfect  of 
adding  a  day  to  the  period  of  grace  allowed  by  the  policy,  but  such 
period  is  computed  from  the  Sunday  on  which  the  premium  is 
nominally  due.*' 

8.  Necessity  for  Demand. — Under  an  ordinary  obligation  to  pay 
money,  the  debtor  is  not  entitled  to  wait  for  a  demand,*^  and,  a  forti- 
ori, no  demand  is  necessary  where  the  time  of  payment  is  specifically 
fixed  by  the  terms  of  the  contract.*^  But  if  a  contract  for  the  payment 
of  money  fixes  no  specific  time  of  payment,  it  is  payable  on  demand.*^ 
Where  tie  agreement  is  to  pay  in  specific  articles,  without  desi,gnation 
of  time  or  place,  there  is  diversity  of  opinion  as  to  whether  the  creditor 
must  demand  payment,  or  whether  the  payor  must  first  seek  the 
payee  and  offer  to  perform  the  stipulation  in  the  contract.*  Accord- 
ing to  one  view  where  no  time  is  fixed  by  the  contract,  there  must  be 
an  offer  or  a  tender  within  a  reasonable  time  to  pay  or  deliver.*  But 
the  better  rule  seems  to  be  that  the  creditor  must  demand  payment 
in  order  to  put  the  debtor  in  default,  as  the  making  of  the  demand  is 
a  precedent  act  to  be  performed  by  the  obligee;  and  were  the  courts 
to  permit  a  recovery  to  be  had  against  the  obligor,  without  compelling 
the  obligee  to  show  that  he  had  given  him  an  opportunity,  by  a 
demand  so  made,  to  discharge  the  obligation  in  the  property  con- 
tracted for,  it  would,  in  fact,  in  all  such  cases,  be  putting  it  in  the 
power  of  the  creditor  to  change  his  property  debt  into  money,  and 
the  debtor,  by  no  exertion  on  his  part,  could  prevent  it.*  The  demand, 
where  one  is  necessary,  must  be  such  as  will  enable  the  obligor  to 
perform  according  to  the  terms  of  his  contract.*  The  time  of  pay- 
ment in  property  or  services  being  fixed  by  the  contract,  the  creditor 
ia  not  obliged  to  demand  payment  in  order  to  fix  his  rights  against 
his  debtor.    It  is  the  duty  of  the  debtor  to  offer  the  property  or  service 

'     16.  Note:  3  British  Rul.  Cas.  686.  Am.  Dec.  236.     And  see  Contracts, 

And  see  Bills  and  Notes,  vol.  3,  p.  vol.  6,  p.  896  et  seq. 

1213.  20.  Columbia    Bank   v.    Hagner,   1 

17.  Aetna  L.  Ins.  Co.  v.  Wimberly,  Pet.  455,  7  U.  S,  (L.  ed.)  219. 

102  Toy.  46,  112  S.  W.  1038,  132  A.  1.  Deel  v.  Berry,  21  Tex.  463,  73 

S.  R.  852,  23  L.R.A.(N.S.)  759..  Am.  Dec.  236. 

Note:  3  British  Rul.  Cas.  681.  2.  Roberts  v.  Beatty,  2  Pen.  &  W. 

18.  Toms  v.  Wilson,  4  B.  &  S.  442,  (Pa.)  63,  21  Am.  Dec.  410. 

116  E.  C.  L.  442,  10  Jur.  (N.  S.)  201,  3.  Grant  v.  Groshon,  Hardin  (Ky.) 

32  L.  J.  Q.  B.  33,  382,  21  Eng.  Rul.  85,  3  Am.  Dec.  725. 

Cas.  1  and  note.  Note :  12  Am.  Dec.  575. 

19.  Deel  v.  Berry,  21  Tex.  463,  73  4.  Note:  12  Am.  Dec.  575. 
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on  or  before  the  date  specified.'  A  debtor  who  is  bound  by  the  express 
terms  of  a  contract  to  pay  "immediately  on  demand"  is  allowed  a 
reasonable  opportunity  for  complying  with  the  demand;*  this  is 
but  an  application  of  the  general  rule  that  courts  will  construe  "im- 
mediate" in  all  kinds  of  contracts  to  mean  within  a  reasonable  time.'' 
Where  by  the  terms  of  a  contract  the  failure  to  pay  one  of  several 
instalments  may  at  the  option  of  the  obligee  throw  the  whole  contract 
into  default,  the  duty  lies  with  the  obligee  to  notify  the  obligor  of  his 
election  to  treat  the  whole  principal  as  due  at  once,  and,  in  case  of 
his  failure  so  to  do,  the  debtor  cannot  be  held  to  bo  in  default  for 
more  than  the  single  payment.® 

III.  Place  op  Payment 

9.  In  General. — The  place  for  the  payment  of  money  is  a  substan- 
tial part  of  any  contract  to  pay  it  there.  It  may  be  insisted  on  by 
him  who  is  to  receive  it,  and  cannot  be  rightfully  refused  or  omitted 
by  him  who  has  it  to  pay.  A  broken  promise  of  that  kind  gives  to 
the  creditor  a  right  of  action  against  the  debtor  for  its  recovery.®  In 
general,  a  debtor  who  is  indebted  on  a  money  obligation  is  bound,  if 
no  place  of  payment  is  specified  in  the  contract,  to  seek  the  creditor, 
and  make  payment  to  him  personally.*®  But  a  creditor  will  not  be 
permitted,  by  wilfully  avoiding  his  debtor  either  personally  or  by 
concealing  his  place  of  residence,  to  put  him  in  default.**  While  it 
is  a  rule  of  quite  general  acceptation  that  a  debtor  must  seek  his 
creditor  to  pay  his  indebtedness,  it  is  always  open  to  the  parties  to 
show  by  the  express  terms  of  the  contract,  or  by  fair  inference  there- 
from, that  it  was  the  intention  of  the  parties  to  pay  at  a  particular 
place  or  within  a  particular  state  or  country.**    And  the  prevailing 

5.  Grant  v.  Groshon,  Hardin  (Ky.)  Hale  v.  Patton,  60  N.  Y.  233,  19  Am. 
85,  3  AiQ.  Dec.  725;  Roberts  v.  Beatty,  Rep.  168;  Weyand  v.  Park  Terrace  Co., 
2  Pen.  &  W.  (Pa.)  63,  21  Am.  Dec.  202  N.  Y.  231,  95  N.  E.  723,  Ann.  Cas. 
410;  Deel  v.  Berry,  21  Tex.  463,  73  1912D  1010,  36  L.R.A.(N.S.)  308; 
Am.  Dec.  236.  Roberts  v.  Beatty,  2  Pen.  &  W.  (Pa.) 

6.  Toms  V.  Wilson,  4  B.  &  S.  442,  63,  21  Am.  Dec.  410 ;  Allshouse  v.  Ram- 
116  E.  C.  L.  442,  10  Jur.  (N.  S.)  201,  say,  6  Whart.  (Pa.)  331,  37  Am.  Dec. 
32  L.  J.  Q.  B.  33,  382,  21  Eng.  Rul.  417 ;  Davidson  v.  Browning,  73  W.  Va. 
Cas.  1  and  note.  276,  80  S.  E.  363,  L.R. A.1915C  976 ; 

7.  Note:  21  Eng.  Rul.  Cas.  14.  State  v.  Kenosha  Home  Telephone  Co., 

8.  Basse  v.  Gallegger,  7  Wis.  442,  158  Wis.  371,  148  N.  W.  877,  Ann. 
76  Am.  Dec.  225.    And  see  Mortgages,  Cas.  1916E  365. 

vol.  19,  p.  492.  Notes:  21  Am.  Dec.  213;  21  Eng. 

9.  Raymond  v.  Tyson,  17  How.  53,  Rul.  Cas.  14. 

15  U.  S.  (L.  ed.)  47.  And  see  Bonds,  vol.  4,  p.  62;  Con- 

10.  Chemung  Canal  Bank  v.  Lowery,  tracts,  vol.  6,  p.  902. 

93  U.  S.  72,  23  U.  S.  (L.  ed.)  806;       11.  Noyes  v.  Clark,  7  Paige  (N.  Y.) 
Dockham  v.  Smith,  113  Mass.  320,  18  179,  32  Am.  Dec.  620. 
Am.  Rep.  495;  Chapman  v.  Robertson,       12.  Brown  v.  Jones,  113  Ind.  46,  13 
6  Paige  (N.Y.)  627,  31  Am.  Dec.  264;   N.  E.  857,  3  A.  S.  R.  623;  Weyand  v. 
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rule  is  that  parol  evidence  of  an  agreement  relative  to  the  place  of 
payment  of  money  to  be  paid  under  a  contract  is  admissible  where 
the  contract  is  silent  in  that  respect/*  though  there  is  authority  to 
the  contrary.**  The  law  governing  the  place  of  payment  of  negotiable 
instruments  is  fully  stated  in  another  article  in  this  work.** 

10.  Place  of  Making  Contract. — The  state  or  country  in  which  the 
contract  is  made  has  an  important,  or  perhaps  controlling,  bearing 
in  determining  whether  a  debtor  is  required  to  go  beyond  the  bounds 
of  the  state  or  country  of  his  residence  to  make  payments  on  the 
contract.  Where  a  contract  is  made  in  a  particular  state,  either  with 
a  person  then  a  resident  of  that  state,  who  afterwards  removes  there- 
from, or  with  a  nonresident  of  that  state,  it  is  the  duty  of  the  promisee 
to  provide  a  place  in  the  state  where  payments  can  be  made  and  it  is 
not  necessary  for  the  debtor  to  go  beyond  the  bounds  of  the  state  to 
make  payments  thereon.**  This  rule  has  long  prevailed  in  Eng- 
land,*^ and  the  prevailing  rule  in  the  United  States  as  well  as  in 
England  is  that  where  a  contract  is  made  outside  of  the  state  in 
which  the  promisor  resides,  and  it  does  not,  either  by  express  terms 
or  by  fair  inference,  provide  where  the  same  is  to  be  performed,  it  will 
be  presumed  that  the  parties  intend  that  it  shall  be  performed  at  the 
place  where  it  is  made,  and  the  promisor  must  provide  at  such  place 
to  make  the  payments  thereon.*®  But  taking  foreign  security  does 
not  necessarily  draw  after  it  the  consequence  that  the  contract  is  to 
be  fulfilled  where  the  security  is  taken.  The  legal  fulfilment  of  a 
contract  of  loan,  on  the  part  of  the  borrower,  is  repayment  of  the 
money,  and  the  security  given  is  but  the  means  of  securing  what  he 
has  contracted  for,  which,  in  the  eye  of  the  law,  is  to  pay  where  he 
borrows,  unless  another  place  of  payment  be  expressly  designated  by 
the  contract.**  If  a  debtor  obligates  himself  to  pay  generally,  he  may 
be  called  on  to  pay  where  he  may  be  found.  In  that  event,  the  con- 
Park  Terrace  Co.,  202  N.  Y.  231,  95  N.  Y.  233,  19  Am.  Rep.  168;  Weyand 
N.  E.  723,  Ann.  Cas.  1912D  1010  and  v.  Park  Terrace  Co.,  202  N.  Y.  231, 
note,  36  L.R.A.(N.S.)  308.  95  N.  E.  723,  Ann.  Cas.  1912D  1010 

13.  Dockham   v.    Smith,   113  Mass.   and  note,  36  L.R.A.(N.S.)  308;  State 
320,  18  Am.  Rep.  495.  v.  Kenosha  Home  Telephone  Co.,  158 

Note:  Ann.  Cas.  1916E  366.  Wis.  371,  148  N.  W.  877,  Ann.  Cas. 

See  generally,  Evidence,  vol.  10,  p.  1916E  365. 

1047.     See  also  infra,  par.  11,  as  to  Notes:   Ann.  Cas.  1912D  1014;  21 

parol  evidence  to  show  the  place  of  Eng.  Rul.  Cas.  14. 

payments  to  be  made  by  the  delivery  17.  Note:  Ann.  Cas.  1912D  1014. 

of  property.  18.  Weyand   v.   Park  Terrace  Co., 

14.  Note :  Ann.  Cas.  1916E  367.  202  N.  Y.  231,  95  N.  E.  723,  Ann.  Cas. 

15.  See  Bills  and  Notes,  vol.  3,  p.  1912D  1010  and  note,  36  L.R.A.(N.S.) 
1198  et  seq.  308. 

16.  Jones  v.  Perkins,  29  Miss.  130,  19.  De  Wolf  v.  Johnson,  10  Wheat 
64  Am.  Dec.  136;  Hale  v.  Patton,  60  367,  6  U.  S.  (L.  ed.)  343. 

16 


21  B.  a  L.  PAYMENT  fi  11 

tract  is  not  one  to  be  performed,  in  the  sense  of  payment,  in  the  state 
OP  country  of  his  residence.** 

1 1.  Payment  in  Property. — ^Where  the  place  for  a  payment  in 
property  is  fixed  by  the  terms  of  the  contract  the  debtor  must  deliver 
the  articles  at  such  place/  and  the  creditor  has  no  right  to  appoint 
a  different  place.'  There  are  cases  in  which  the  articles  are  to  be 
delivered  at  a  particular  place  from  the  nature  of  the  contract,  though 
no  place  be  mentioned.  Thus,  in  an  obligation  by  a  ^merchant,  pay- 
able in  goods,  or  by  a  mechanic,  in  articles  manufactured  by  him,  or 
by  a  farmer,  payable  in  country  produce,  the  place  of  payment  is  the 
store,  the  shop,  or  the  farm  of  the  obligor.'  Likewise  rent,  which  in 
ancient  times  generally  consisted  of  a  portion  of  the  produce  of  the 
land,  might,  when  no  place  of  payment  was  expressly  named  in  the 
lease,  be  paid  or  tendered  on  the  land  out  of  which  the  produce 
issued.*  And  it  is  held  that  where  no  place  of  payment  is  specified 
in  a  note  payable  in  specific  articles,  parol  evidence  is  admissible  to 
show  the  place  agreed  on.*  But  in  cases  where  the  place  of  delivery 
is  not  designated  by  the  contract,  either  expressly  or  impliedly,  the 
obligor  must  seek  the  obligee  and  deliver  the  articles,  if  portable,  at 
his  place  of  business,®  or  at  any  reasonable  place  appointed  by  him.* 
The  reason  is  that  the  debtor  has  bound  himself  to  deliver  the  property 
and,  in  order  to  fulfil  his  contract,  must  become  the  first  actor,  and 
must  look  for  the  creditor  at  his  residence  or  place  of  business.®  If 
the  creditor  cannot  be  found,  or  if  he  refuses  to  appoint  a  place,  the 
debtor  may  himself  select  any  suitable  and  reasonable  place,  and  a 
delivery  there,  with  notice  to  the  creditor  if  he  can  be  found,  will  dis- 
charge the  contract.®  Where  an  obligation  is  payable  in  property  on 
demand,  and  the  obligor  has  a  known  place  of  residence  at  the  time 
the  contract  is  made,  tie  obligee  must,  as  a  general  rule,  make  demand 
at  the  residence  of  the  obligor,  before  he  can  maintain  an  action ;  ^® 
but  there  are  exceptions  to  this  rule  arising  from  special  contract, 

20.  Davidson  v.  Browning,  73  W.  of  pajnnent  in  money. 

Va.  276,  80  S.  E.  363,  L.R.A.1915C  6.  Roberts  v.  Beatty,  2  Pen.  &  W. 

976.  (Pa.)  63,  21  Am.  Dec.  410. 

1.  Roberts  v.  Beatty,  2  Pen.  &  W.  Note :  12  Am.  Dec.  673. 

(Pa.)  63,  21  Am.  Dec.  410.  7.  Bates   v.    Bates,   Walk.    (Miss.) 

Note :  12  Am.  Dec.  575.  401,  12  Am.  Dec.  572 ;  Currier  v.  Cur- 

2.  Currier  v.  Currier,  2  N.  H.  75,  0  rier,  2  N.  H.  75,  9  Am.  Dec.  43;  Shel- 
Am.  Dec.  43.  don  v.  Skinner,  4  Wend.  (N.  Y.)  525, 

3.  Sheldon  v.  Skinner,  4  Wend.  (N.   21  Am.  Dec.  161. 

Y.)  525,  21  Am.  Dec.  161;  La  Farge  v.  8.  Roberts  v.  Beatty,  2  Pen.  &  W. 

Rickert,  5  Wend.  (N.  Y.)  187,  21  Am.  (Pa.)   63,  21  Am.  Dec.  410. 

Dec.  209.  Note :  12  Am.  Dec.  575. 

4.  Currier  v.  Currier,  2  N.  H.  75,  9  9.  Note :  12  Am.  Dec.  575. 

Am.  Dec.  43.  10.  Chambers  v.  Winn,  Sneed  (Ky.) 

5.  Wyman  t.  Winslow,  11  Me.  398,   166,  2  Am.  Dec.  713 ;  La  Farge  v.  Rick- 
26  Am.  Dec.  542.     See  supra,  par.  9,   ert,  5  Wend.  (N.  Y.)  187,  21  Am.  Dec 

to  parol  evidence  to  show  the  place   209. 
R.  C.  L.  Vol.  XXI.— 2.  17 
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from  the  debtor  not  having  a  known  place  of  residence  in  the  state 
at  the  time  of  the  contract,  from  a  subsequent  change  of  residence,  or 
from  other  special  circumstances  or  considerations.^^  And  where  a 
man  is  to  pay  money  or  deliver  property,  at  a  valuation,  he  is  not 
bound  to  carry  the  property  to  the  creditor,  but  the  latter  should 
receive  it  at  the  debtor's  house. ^*  If  a  contract  is  payable  in  ponderous 
articles  and  no  place  is  designated,  the  law  does  not  seem  to  have 
settled  the  place.  The  doctrine  of  Lord  Coke  (Co.  Lit.  210b),  which 
has  been  adopted  by  some  courts,  is  that  in  such  case  the  obligor 
must  seek  the  obligee  before  the  day,  and  appoint  a  place  to  receive 
them,  and  if  the  place  appointed  is  a  reasonable  one  they  must  be 
delivered  there.^'  But"  if  the  appointed  place  is  unreasonable  under 
the  circumstances  the  debtor  will  not  be  in  default  if  he  fails  to 
deliver  at  the  place  specified.** 

12.  Changing  Place  of  Payment. — ^The  place  appointed  for  the 
payment  of  money  is  a  substantial  part  of  the  contract  It  can  be 
insisted  on  by  him  who  is  to  receive  it,  and  cannot  be  rightfully 
refused  or  omitted  by  him  who  has  it  to  pay,  and  also  it  is  the  payer's 
privilege  to  pay  it  there.*^  Accordingly  it  has  been  held  that  the 
holder  of  a  certificate  of  indebtedness  payable  at  a  designated  place 
cannot  be  deprived  of  his  rights  by  a  subsequent  law  or  order  making 
it  payable  elsewhere,  and  declaring  if  it  is  not  there  presented  for 
payment  interest  thereon  shall  cease.**  But  a  refusal  to  receive 
payment  offered  at  a  place  other  than  the  stipulated  place  of  pay- 
ment except  on  certain  conditions  is  an  implied  waiver  of  the  right 
to  have  the  payment  made  in  the  place  agreed  on.*'  A  custom 
of  a  creditor  of  seeking  his  debtor  and  receiving  payment  at  the 
debtor's  place  of  business  or  residence  may  be  changed  on  reasonable 
notice,  in  the  absence  of  any  stipulation  fixing  the  place  of  payment 
at  the  debtor's  residence,  and  the  debtor  may  be  compelled  to  pay 
at  the  creditor's  office.*® 

11.  Chambers  v.  Winn,  Sneed  (Ky.)    15  U.  S.  (L.  ed.)  47. 

166,  2  Am.  Dec.  713.  16.  Carr  v.  State,  127  Ind.  204,  26 

12.  Dandridge  v.  Harris,  1  Wash.  N.  E.  778,  22  A.  S.  R.  624,  11  L.B.A. 
(Va.)  326, 1  Am.  Dec.  465.  370. 

13.  Bams  v.  Graham,  4  Cow.  (N.  17.  Union  Mut.  L.  Ins.  Co.  v.  Union 
Y.)  452,  15  Am.  Dec.  394;  Deel  v.  Mills  Plaster  Co.,  37  Fed.  286,  3  L.R.A. 
Berry,  21  Tex.  463,  73  Am.  Dec.  236.   90. 

Note:  12  Am.  Dec.  575.  18.  Magmder  v.  Cumberland  Tele- 

14.  Bams  v.  Graham,  4  Cow.  (N.  phone,  etc.,  Co.,  92  Wis.  716,  46  So. 
Y.)  452,  15  Am.  Dec.  394;  La  Farge  404,  16  L.R.A.(N.S.)  560;  State  v. 
V.  Rickert,  5  Wend.  (N.  Y.)  187,  21  Kenosha  Home  Telephone  Co.,  168 
Am,  Dec.  209.  Wis.  371,  148  N.  W.  877,  Ann.  Caa. 

15.  Raymond  ▼.  Tyson,  17  How.  53,  1916E  365. 
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IV.    Persons  Authorized  to  Receive  Payments 

13.  In  General. — ^A  payment  in  order  to  be  effective  to  discharge 
an  obligation  must  be  made  to  the  obligee  himself  or  to  an  agent 
having  authority,  either  express  or  implied,  to  receive  the  particular 
payment.  A  payment  not  thus  made  does  not  reach  the  debt.*®  But 
if  made  to  an  agent  having  express  authority  to  receive  the  particular 
payment,  the  obligation  is  discharged;*®  and  the  debtor  is  entitled 
to  hia  credit  without  tracing  the  fund  through  the  hands  of  the 
agent  and  into  those  of  his  principal.*  Payment  made  to  one  having 
apparent  authority  to  receive  the  money  will  be  treated  as  though 
actual  authority  had  been  given  for  its  receipt.*  Likewise  if  it  is 
made  to  one  who  by  law  is  authorized  to  act  for  the  creditor  it  will 
work  a  discharge.  Thus  the  receipt  of  money  due  on  judgment,  by 
an  officer  authorized  by  law  to  ax^cept  it,  will  satisfy  the  debt.*  And 
payment  made  to  the  attorney  of  record  who  procured  the  judgment, 
before  his  authority  is  revoked,  or  before  due  notice  of  such  revocation 
is  given  to  the  judgment  defendant,  is  binding  on  the  judgment  plain- 
tiff.* In  any  case  a  payment  to  an  agent  is  binding  on  the  principal 
•  only  to  the  extent  of  the  agent's  authority  to  receive  it.*  And  the 
burden  therefore  rests  on  the  party  making  payment  to  show  that 
the  one  receiving  payment  was  authorized  to  do  so.®.  A  debtor  is 
bound  to  know  his  creditor,  and  if  he  pays  to  one  who  simulates  the 
creditor  the  debt  will  not  be  discharged.'^  The  general  principle  is 
readily  deducible  from  the  authorities  that  a  debtor  takes  the  risk 
that  a  payment  made  to  a  third  person  will  be  by  him  applied  for  the 

19.  McKnight  V.  United  States,  98  120  N.  Y.  274,  24  N.  E.  456,  17  A.  S. 
U.  S.  179,  25  U.  S.  (L.  ed.)  115;  Hen-  B.  643;  Seattle  v.  Stirrat,  55  Wash, 
dry  V.  Benlisa,  37  Fla,  609,  20  So.  800,  660,  104  Pac.  834,  24  L.R.A.(N.S.) 
34  L.R.A.  283;  Hathaway  v.  Burr,  21  1275.  And  see  Attorneys  at  Law, 
Me.  567,  38  Am.  Dec.  278;  Lewis  v.  vol.  2,  p.  993;  Auctions,  vol.  2,  p. 
Brehme,  33  Md.  412,  3  Am.  Rep.  190 ;  1142. 

Finn  v.  Adams,  138  Mich.  268,  101  N.  3.  Hendry  v.  Benlisa,  37  Fla.  609, 

W.  533,  4  Ann.  Cas.  1186 ;  Moore  v.  20  So.  800,  34  L.R. A.  283. 

Norman,  52  Minn.  83,  53  N.  W.  809,  4.  Shaffer  v.  McCrackin,  90  la.  578, 

38  A.  S.  R.  626, 18  L.R.A.  359;  Breck  58  N.  W.  910,  48  A.  S.  R.  465  and  note. 

V.  Blanchard,  20  N.  H.  323,  51  Am.  See  Jddgments,  vol.  15,  p.  825. 

Dec.  222;  Hale  v.  Patton,  60  N.  Y.  5.  Curtis  v.  Innerarity,  6  How.  146, 

233,  19  Am.  Rep.  168;  Smith  v.  Kidd,  12  U.  S.  (L.  ed.)  380;  Martin  v.  United 

68  N.  Y.  130,  23  Am.  Rep.  157.    And  States,  2  T.  B.  Men.  (Ky.)  89, 15  Am. 

see  Banks,  vol.  3,  p.  578.  Rep.  129  and  note. 

20.  Bailey  v.  United  States,  109  U.  Note:  17  A.  S.  R.  648. 

S.  432,  3  S.  Ct.  272,  27  U.  S.  (L.  ed.)  And  see  Banks,  vol.  3,  p.  578. 

988.  6.  Hoffmaster  v.  Black,  78  Ohio  St. 

1.  Note:  Ann.  Cas.  1917C  584.  1,  84  N.  E.  423,  125  A.  S.  R.  679,  14 

2.  Potter  V.  United  States,  107  U.  Ann.  Cas.  877  and  note,  21  L.R.A. 
8.  126, 1  S.  Ct.  524,  27  U.  S.  (L.  ed.)  (N.S.)  52. 

330;  Hale  v.  Patton,  60  N.  Y.  233,  19       7.  People  v.  Smith,  43  111.  219,  92 
Am.  Rep.  168;  Crane  v.  Gruenewald,   Am.  Dec.  109. 
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benefit  of  the  debtor  to  the  debt.®  And  money  paid  to  a  third  person, 
not  the  agent  of  the  creditor,  does  not  vest  in  the  creditor  so  as  to  make 
it  his  property,  until  he  is  notified  of  the  transaction,  and  agrees  to 
adopt  the  act  of  the  third  person  in  receiving  the  money  as  his  own 
act,  whereby  the  debt  is  to  be  extinguished. 

14,  Implied  Authority  to  Receive  Payment. — ^Authority  to  collect 
interest  does  not  afford  ground  for  inferring  authority  to  collect  the 
principal,  where  the  agent  or  attorney  is  not  intrusted  with  the  posses- 
sion of  the  securities;  •  and  if  the  creditor  accepts  payments  of  interest 
through  the  medium  of  an  unauthorized  person,  such  conduct  does 
not  imply  an  agency  in  such  unauthorized  person  to  receive  payment 
of  the  principal  or  any  part  thereof.^®  Some  courts  have  taken  the 
view  that  even  though  the  principal  retains  possession  of  the  security, 
agency  may  be  established  by  evidence  of  previous  payments  of  prin- 
cipal as  well  as  interest  to  the  person  assuming  to  act  as  agent  for  the 
holder,  to  the  knowledge  of  the  holder,  and  without  protest  on  his 
part.  Authority  to  solicit  or  negotiate  loans  raises  no  presumption 
or  implication  of  authority  to  collect  such  loans  without  the  possession 
of  the  securities.^^  But  where  in  addition  to  authority  to  negotiate  , 
loans,  the  agent  does  collect  and  transmit  interest  and  the  lender,  with 
knowledge  of  the  agent's  failure  to  account  with  reasonable  prompt- 
ness, does  not  notify  the  borrower  not  to  make  payments  to  him,  but 
continues  to  permit  the  agent  to  make  collections  without  objection, 
the  debtor  will  be  justified  in  assuming  that  the  agent  had  authority 
to  collect  the  principal.^^  Authority  in  an  agent  to  sell  property  and 
take  a  note  for  the  purchase  price  does  not  include  the  collection  of 
the  note,  unless  he  has  possession  of  it.^*  And  it  has  been  held  that 
a  mortgage  company  is  not  by  mere  force  of  the  fact  that  the  owner 
of  a  mortgage  is  one  of  its  stockholders  constituted  his  agent  for  the 
collection  of  the  mortgage.**  The  possession  of  a  signed  receipt  is 
sufficient  evidence  of  authority  to  receive  payment  of  the  receipted 
liability,  if  the  receipt  is  signed  by  the  proper  person,*^  but  the  fact 

8.  Duteher  v.  Beckwith,  45  111.  460,  E.  423, 125  A.  S.  R.  679,  14  Ann.  Cas. 
92  Am.  Dec.  232;  Security  Co.  v.  Gray-   877,  21  L,R.A.(N.S.)  52. 

beal,  85  la.  543,  52  N.  W.  497,  39  A.  Note:  23  L.R.A.(N.S.)  418. 

S.  R.  311.  11.  Note:  23  L.R.A.(N.S.)  419. 

9.  Smith  V.  Kidd,  68  N.  Y.  130,  23  12.  Campbell  v.  Gowans,  35  Utah 
Am.  Rep.  157;  Hoffmaster  v.  Black,  268,  100  Pac.  397,  19  Ann.  Cas.  660, 
78  Ohio  St.  1,  84  N.  E.  423,  125  A.  S.  23  L.R.A.(N.S.)  414. 

R.  679,  14  Ann.  Cas.  877,  21  L.R.A.  13.  Draper  v.   Rice,  66  la.  114,  7 

(N.S.)   52;  Kohl  v.  Beach,  107  Wis.  N.  W.  524,  8  N.  W.  797,  41  Am.  Rep. 

409,  83  N.  W.  657,  81  A.  S.  R.  849,  50  88. 

L.R.A.  600.  Note:  23  L.R.A. (N.S.)  423. 

Note:  21  L.R.A. (N.S.)  418.  14.  Wilson  v.  Campbell,  110  Mich. 

10.  Hollinshead  v.  Stuart,  8  N.  D.  580,  68  N.  W.  278,  35  L.R.A.  544. 
35,  77  N.  W.  89,  42  L.R.A.  659;  Hoff-  15.  Nash  v.  Union  Mut.  Ins.  Co.,  43 
master  v.  Black,  78  Ohio  St.  1,  84  N.  Me.  343,  68  Am.  Dec.  65. 
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that  a  person  has  the  copy  of  an  account  against  another  person  is  no 
evidence  that  he  is  the  owner,  nor  is  it  any  evidence  of  authority  to 
collect  it.** 

15.  Possession  of  Negotiable  Security  as  Evidence  of  Authority. — 
The  importance  of  protecting  the  holders  of  commercial  paper  is  so 
great  that  to  warrant  finding  that  a  person  who  assumes  to  have 
authority  to  receive  payment  of  the  principal  sum  on  any  such  paper 
has  such  authority,  in  the  absence  of  a  showing  of  express  authority, 
possession  of  the  paper  itself  by  such  person  is  essential,*^  and  a  pay- 
ment to  one  not  in  possession  casts  the  burden  on  the  debtor  of  show- 
ing that  such  person  was  authorized  to  receive  payment,  or  that  the 
money  paid  actually  reached  the  holder  of  the  security.*®  But  the 
payment  of  a  lost  negotiable  instrument  after  notice  of  loss  will  not 
operate  as  a  discharge  against  the  loser,  unless  the  party  presenting 
the  instrument  for  payment  is  required  before  payment  to  establish 
a  clear  title  thereto.**  The  converse  of  the  proposition  stated  is  true 
and  if  a  negotiable  instrument  is  paid  at  maturity  in  full  by  the 
acceptor  or  other  party  liable  to  a  person  having  a  legal  title  in  him- 
self by  indorsement,  and  having  the  custody  and  possession  of  the 
bill  ready  to  surrender,  and  the  party  paying  has  no  notice  of  any 
defect  of  title  or  authority  to  receive,  the  payment  will  be  good.^^ 
The  reason  of  the  rule  that  one  is  authorized  to  receive  payment, 
when  he  retains  possession  of  the  security,  is  founded  on  human 
experience  that  the  payer  knows  that  the  agent  has  been  trusted  by 
the  payee  about  the  same  business,  and  he  is  thus  given  a  credit  with 
the  payer,*  or,  as  otherwise  stated,  faith  is  given  to  the  holder,  mainly 
on  the  ground  of  his  possession  of  the  instrument,  ready  to  be  sur- 
rendered and  the  actual  delivery  of  it  on  payment.*  But  the  fact 
that  payment  to  one  not  in  possession  of  a  note  will  be  strong  evidence 
of  lack  of  authority  does  not  mean  that  payment  to  one  who  has 

16.  Butcher  v.  Beckwith,  45  111.  460.  18.  Security  Co.  v.  Graybeal,  85  la. 
92  Am.  Bee.  232;  Strayhom  v.  Webb,  543,  52  N.  W.  497,  39  A.  S.  R.  311; 
47  N.  C.  199,  64  Am.  Bee.  580.  Campbell  v.  Gowans,  35  Utah  268, 100 

17.  Perot  V.  Cooper,  17  Colo.  80,  28  Pac.  397,  19  Ann.  Cas.  660  and  note, 
Pac.  391,  31  A.  S.  R.  258;  Wilson  v.  23  L.R.A.(N.S.)  414  and  note. 
Campbell,  110  Mich.  580,  68  N.  W.  278,  19.  Hinckley  v.  Unioji  Pac.  R.  Co., 
35  L.R.A.  544;  Kohl  v.  Beach,  107  129  Mass.  52,  37  Am.  R«p.  297. 
Wis.  409,  83  N.  W.  657,  81  A.  S.  R.  20.  Wheeler  v.  Guild,  20  Pick. 
849,  50  L.R.A.  600;  Marling  v.  Nom-  (Mass.)  545,  32  Am.  Bee.  231;  Hinck- 
mensen,  127  Wis.  363,  106  N.  W.  844,  ley  v.  Union  Pac.  R.  Co.,  129  Mass. '52, 
115  A.  S.  R.  1017,  7  Ann.  Cas.  364,  37  Am.  Rep.  297. 

5  L.R.A.(N.S.)  412;  Bantz  v.  Adams,  1.  Boubleday  v.  Kress,  50  N.  Y.  410, 

131  Wis.  152,  111  N.  W.  69, 120  A.  S.  10  Am.  Rep.  502. 

R.  1030.  2.  Wheeler     v.     Guild,     20     Pick. 

Notes:  7  A.  8.  R.  141;  23  L.R.A.  (Mass.)  545,  32  Am.  Bee.  231;  Mur- 

(N.S.)  422.  phy  v.  Barnard,  162  Mass.  72,  38  N.  E. 

See  also  ]3ills  and  Notes,  vol.  3,  pp.  29,  44  A.  S.  R.  340. 
128&-1289. 
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possession  merely  is  conclusive  evidence  of  authority.  Thus  mere 
possession  of  a  note  by  an  assumed  agent,  unindorsed,  without  any 
other  sustaining  facts,  is  not  sufficient  to  authorize  payment  to  him.' 
By  possession  is  meant  actual  physical  possession,  or  a  possession  that 
may  be  made  actual  on  demand  of  the  payer,  and  it  is  not  any  pro- 
tection to  the  maker  of  a  note  who  pays  an  agent  not  having  actual 
authority  to  collect  that  the  note  is  under  his  nominal  control  in 
a  distant  place.*  Not  only  is  possession  by  the  person  receiving 
payment  necessary  to  establish  authority,  but  the  instrument  must  be 
surrendered  to  the  payer,  and  if  the  agent  gives  a  receipt  merely  or 
other  evidence  of  the  payment,  and  it  turns  out  that  the  person  thus 
receiving  had  not  a  good  right  and  lawful  authority  to  receive  .and 
collect  the  money,  but  that  another  person  had  such  right,  the  pay- 
ment will  not  discharge  the  party  paying,  but  will  be  a  payment  in 
his  own  wrong.^ 

16.  Possession  of  Mortgage. — ^If  a  mortgagee  permits  an  attorney 
who  negotiates  a  loan  to  retain  in  his  possession  the  bond  and  mort- 
gage after  the  principal  is  due,  and  the  mortgagor,  with  knowledge 
of  that  fact,  and  relying  on  the  apparent  authority  thus  afforded, 
shall  make  a  payment  to  him,  the  owner  will  not  be  permitted  to 
deny  that  the  attorney  possessed  the  authority  which  the  presence  of 
the  securities  indicated  that  he  had.*  This  rule  comprises  two  ele- 
ments: (1)  possession  of  the  securities  by  the  attorney  with  the 
consent  of  the  mortgagee;  and  (2)  knowledge  of  such  possession  on 
the  part  of  the  mortgagor.  The  mere  possession  of  the  securities  by 
the  attorney  is  not  sufficient.  The  mortgagor  must  have  knowledge 
of  the  fact.  It  would  not  avail  him  to  prove  that,  subsequent  to  a 
payment,  he  discovered  that  the  securities  were  in  the  actual  custody 
of  the  attorney  when  it  was  made.  For  he  could  not  have  been  mis- 
led or  deceived  by  a  fact  the  existence  of  which  was  unknown  to  him. 
It  is  the  information  which  he  acquires  of  the  possession  which 
apprises  him  that  the  attorney  has  apparent  authority  to  act  for  the 
principal.  It  is  the  appearance  of  authority  to  collect,  furnished  by 
the  custody  of  the  securities,  which  justifies  him  in  making  payment. 
And  it  is  because  the  mortgagor  acts  in  reliance  on  such  appearance 
that  estops  the  owner  from  denying  the  existence  of  authority  in  the 

3.  Doubleday  v.  Kress,  50  N.  Y.  410,  S.  R.  340;  Doubleday  v.  Kress,  50  N. 
10- Am.  Rep.  502;  Hoffmaster  v.  Black,    Y.  410,  10  Am.  Rep.  502. 

78  Ohio  St.  1,  84  N.  E.  423,  125  A.  S.       6.  Smith  v.  Kidd,  68  N.  Y.  If.O,  23 

R.  679,  14  Ann.  Cas.  877,  21  L.R.A.  Am.  Rep.  157;  Crane  v.  Gnienewald, 

(N.S.)  52.  120  N.  Y.  274,  24  N.  E.  456,  17  A.  S. 

4.  Murphy  v.  Barnard,  162  Mass.  R.  643;  McLeod  v.  Dispain,  49  Ore. 
72.  38  N.  E.  29,  44  A.  R.  R.  340.  536,  90  Pac.  492,  92  Pac.  1088,  124  A. 

5.  Wheeler  v.  Guild,  20  Pick.  (Mass.)  S.  R.  1066, 19  L.R.A.(N.S.)  276;  Kohl 
545,  32  Am.  Dec.  231 ;  Muri^hy  v.  Bar-  v.  Beach,  107  Wis.  409,  83  N.  W.  657, 
nard,  162  Mass.  72,  38  N.  E.  29,  44  A.  81  A.  S.  R.  849,  50  L.R.A.  600. 
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attorney  which  such  possession  indicates.'  But  a  payment  to  an 
attorney  having  possession  of  a  bond  and  mortgage  is  not  invalidated 
by  the  fact  that  the  mortgagor  who  made  the  payment  did  not  then 
see  the  bond  and  mortgage,  if,  in  response  to  his  inquiry,  he  was 
informed  that  they  were  still  in  the  possession  of  the  attorney,  and 
such  information  was  true.^  Still  if  an  attorney  is  given  apparent 
authority  to  receive  payment  of  a  bond  and  mortgage  by  the  fact 
that  he  negotiated  the  loan,  and  they  are  by  the  mortgagee  left  in  his 
possession,  there  is  no  presumption  that  this  authority  or  possession 
continues;  and  every  time  the  mortgagor  makes  a  payment  to  such 
attorney,  he  must  ascertain  that  the  bond  and  mortgage  remain  in 
his  possession.^ 

17.  Payment  to  One  Having  Apparent  Authority  but  Not  Posses- 
sion.— ^If  money  is  due  on  a  written  security,  it  is  the  duty  of  the 
debt<u',  if  he  pays  to  an  agent,  to  see  that  the  person  to  whom  he  pays 
it  is  in  possession  of  the  security.*®  But  that  the  person  to  whom 
money  due  another  is  paid  is  not  in  possession  of  the  instruments  by 
which  the  indebtedness  is  evidenced  is  not  conclusive  of  the  question 
of  the  authority  or  lack  of  it  in  the  party  receiving  the  money  to  col- 
lect it.**  It  is  only  evidence,  although  it  may  be  controlling  in  a  given 
case,  to  be  weighed  and  considered  in  connection  with  all  the  facts 
and  circumstances  shown.**  The  authorities  maintaining  this  view 
proceed  on  the  theory,  not  that  some  one  particular  fact,  such  as 
the  failure  of  the  assumed  agent  to  have  possession  of  the  securities, 
is  determinative  or  conclusive  of  the  question  of  agency  and  authority, 
but  on  the  broader  doctrine  that  where  a  principal  has,  by  his  volun- 
tary act,  placed  an  agent  in  such  a  situation  that  a  person  of  ordinary 
prudence,  conversant  with  business  usages  and  the  nature  of  the  par- 
ticular business,  is  justified  in  presuming  that  such  agent  has  author- 
ity to  perform,  on  behalf  of  his  principal,  a  particular  act,  such  par- 

7.  Murphv  V.  Barnard.  162  Mass.  72,  Nat.  Bank  v.  Austin,  65  Neb.  632,  91 
38  N.  E.  29,  44  A.  S.  R.  340;  Crane  N.  W.  540, 101  A.  S.  R.  639,  59  L.R.A. 
▼.  Gruenewald,  120  N.  Y.  274,  24  N.  E.  294;  Smith  v.  Kidd,  68  N.  Y.  130,  23 
456,  17  A.  S.  R.  643.  Am.  Rep.  157;  Crane  v.  Gruenewald, 

8.  Crane  v.  Gruenewald,  120  N.  T.  120  N.  Y.  274,  24  N.  E.  456,  17  A.  S. 
274,  24  N.  E.  456,  17  A.  S.  R.  643.  R.  643;  Campbell  v.  Gowans,  35  Utah 

9.  Smith  V.  Kidd,  68  N.  Y.  130,  23  268,  100  Pac.  397,  19  Ann.  Cas.  660 
Am.  Rep.  157;  Crane  v.  Gruenewald,  and  note,  23  L.R.A.(N.S.)  414. 

120  N.  Y.  274,  24  N.  E.  456,  17  A.  S.  Note:  23  L.R.A.(N.S.)  414, 416,  422. 

R.  643.  12.  Quinn  v.  Dresbach,  75  Cal.  159, 

10.  Smith  V.  Kidd,  68  N.  Y.  130,  23  16  Pac.  762,  7  A.  S.  R.  138;  Harrison 
Am.  Rep.  157;  Kohl  v.  Beach,  107  Nat.  Bank  v.  Austin,  65  Neb.  632,^91 
Wis.  409,  83  N.  W.  657,  81  A.  S.  R.  N.  W.  540, 101  A.  S.  R.  639,  59  L.R.A. 
849,  60  L.R.A.  600.  294;  Campbell  v.  Gowans,  35  Utah  268, 

Notes:  17  A.  S.  R.  648;  23  L.R.A.  100  Pac.  397,  19  Ann.  Cas.  660  And 

(N.S.)  414.  note,   23  L.R.A.(N.S.)   414;  Kohl  v. 

11.  Quinn  v.  Dresbach,  75  Cal.  159,  Beach,  107  Wis.  409,  83  N.  W.  657,  81 
16  Pac.  762,  7  A.  S.  R.  138;  Harrison  A.  S.  R.  849,  50  L.R.A.  600. 

23 


18  PAYMENT  21  B.  C.  I4 

ticular  act  having  been  performed,  the  principal  is  estopped,  as 
against  such  innocent  third  person,  from  denying  the  agent's  authority 
to  perform  it.^®  In  establishing  agency  or  authority  to  receive  pay- 
ments from  the  surrounding  facts  and  circumstances  and  the  course 
of  dealing  between  the  parties,  the  burden  is  on  the  debtor.  No 
inference  of  such  authority  will  be  implied  from  facts  and  circum- 
stances or  a  course  of  dealing,  where  such  inference  would  extend 
beyond  the  necessary  and  legitimate  effect  of  the  facts  from  which 
the  inference  is  sought.  And  apparent  authority  to  receive  payment 
may  be  implied  from  the  fact  that  collections  of  both  principal  and 
interest  had  been  previously  made  by  the  assumed  agent  with  the 
knowledge  and  apparent  approval  of  the  creditor.^*  Ostensible  author- 
ity to  receive  payments  may  be  conferred  by  the  recognition  of  a 
single  act  of  the  agent,  if  sufficiently  unequivocal,  and  where  an 
agent,  without  the  possession  of  the  evidence  of  indebtedness,  receives 
one  payment  with  the  knowledge  and  approval  of  his  principal,  it 
has  been  held  that  the  debtor  will  be  justified  in  the  absence  of  any 
notice  in  making  another  payment  to  the  same  agent.^*  On  the  other 
hand  it  has  been  held  that  the  facts  that  a  loan  is  made  through  the 
agent,  and  that  he  has  collected  the  interest,  and  that  he  has,  in 
special  cases,  been  authorized  to  collect  the  principal  of  particular 
mortgages,  are  not  evidence  of  general  authority  to  collect  monejns 
due  his  principal ;  and  one  who  pays  to  him  the  amount  of  a  mortgage, 
without  his  having  the  mortgage  in  his  possession,  does  so  at  his 
own  risk.  Of  course  a  principal  may  ratify  an  unauthorized  act  of  an 
agent  and  be  bound  thereby,  but  the  fact  that  when  a  principal  took 
security  from  an  agent  for  the  payment  of  moneys  which  he  had 
previously  and  without  authority  collected  from  debtors  of  the  prin- 
cipal, and  wrongfully  appropriated  to  his  own  use,  is  held  not  to 
amount  to  a  ratification  of  payments  made  to  an  agent  where  the 
principal  had  not  full  knowledge  of  all  the  material  facts  when  the 
security  was  taken.^* 

18.  Obligation  Payable  at  Specified  Place. — Although  it  has  some- 
times been  said  that  by  making  a  note  payable  at  a  bank  where  the 
maker  keeps  an  account,  he  constitutes  the  bank  his  agent  to  pay  it, 
that  statement  will  not  bear  analysis.  The  relation  of  debtor  and 
creditor,  not  of  agent  and  principal,  exists  between  a  bank  and  its 
depositor.*''  Neither  does  the  mere  designation  of  the  place  at  which 
payment  shall  be  made  of  itself  alter  the  obligation  of  the  maker  as 

13.  Harrison  Nat.  Bank  v.  Austin,       15.  Quinn  v.  Dresbach,  75  Cal.  159, 
65  Neb.  632,  91  N.  W.  640,  101  A.  S.   16  Pac.  762,  7  A.  S.  R.  138. 

R.   639,  59  L.R.A.  294;  Campbell  v.  16.  Smith  v.  Kidd,  68  N.  Y.  130,  23 

Gowans,  35  Utah  268,  100  Pac.  397, 19  Am.  Rep.  157. 

Ann.   Cas.   660   and  note,  23  L.R.A.  17.  Baldwin's  Bank  v.  Smith,  215  N. 

(N.S.)  414  and  note.  Y.  76, 109  N.  E.  138,  Ann.  Cas.  1917A 

14.  Note:  23  L.R.A. (N.S.)  418,  421.  500.    See  Banks,  vol.  3,  pp.  547,  548. 
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to  the  person  t«  whom,  or  through  whom,  payment  shall  be  made. 
He  is  still  bound  to  see  for  himself  that  payment  is  made  to  the  legal 
holder,  whether  he  be  the  original  payee  or  an  indorsee,  or  to  his 
authorized  agent.    He  cannot  safely  pay  to  any  person  at  the  desig- 
nated place,  who,  in  the  absence  of  the  securities,  properiy  indorsed, 
cannot  show  authority  to  receive  payment  for  the  party  entitled  to 
the  money.*®    The  naming  of  a  bank  in  a  promissory  note  as  the 
place  of  payment  does  not  make  the  bank  an  agent  for  the  collection 
of  the  note  or  the  receipt  of  the  money.    No  power,  authority  or  duty 
is  thereby  conferred  on  the  banker  in  reference  to  the  note;  and  the 
debtor  cannot  make  the  banker  the  agent  of  the  holder  by  simply 
depositing  with  him  the  funds  with  which  to  pay  it.     Unless  the 
banker  has  been  made  the  agent  of  the  holder  by  the  indorsement  of 
the  paper  or  the  deposit  of  it  for  collection,  any  money  which  the 
banker  receives  to  apply  in  payment  of  it  will  be  deemed  to  have  been 
taken  by  him  as  the  agent  of  the  payer.    Such  a  deposit,  without  some 
act  of  appropriation  by  the  banker,  does  not  create  any  privity  of  con- 
tract as  between  the  banker  and  the  holder  of  the  paper.**    Still  the 
fact  that  an  instrument  for  the  payment  of  money  is  made  payable  at 
some  designated  place  is  of  some  significance  in  determining  the 
authority  of  a  third  person  at  the  place  designated  to  receive  pay- 
ment.-^  While  merely  presenting  a  note  at  a  bank  at  which  it  is  pay- 
able does  not  constitute  that  bank  the  agent  of  the  holder,  still  where  a 
note  is  sent  to  a  bank  for  collection  and  remittance,  the  bank  becomes 
the  agent  of  the  owner  of  the  note  to  receive  payment.*    And  this  is 
true  although  the  maker  is  a  depositor  of  such  bank,  and  payment 
actually  made  by  the  maker  of  the  note  to  the  collecting  bank  either 
in  cash  or  by  check  or  by  dir-ecting  the  bank  to  charge  the  note  to  his 
account  is  a  payment  of  the  note  binding  on  the  holder.-    And  when 
the  maker  of  a  note  pursuant  to  a  notice  from  the  holder  that  the  note 
is  to  be  paid  at  a  specified  bank  pays  the  amount  of  the  note  to  the 

18.  Ward  V.  Smith,  7  Wall.  447,  19  46  Minn.  95,  48  N.  W.  626,  24  A.  S.  R. 
U.  S.  (L.  ed.)  207;  Pease  v.  Warren,  189;  Adams  v.  Hackensack  Imp.  Com- 
29  Mich.  9,  18  Am.  Rep.  58;  St.  Paul  mission,  44  K  J.  L.  638,  43  Am.  Rep. 
Nat.  Bank  v.  Cannon,  46  Minn.  95,  48   40G. 

N.  W.  526,  24  A.  S.  R.  189;  Adams  20.  Note:  21  L.R.A.(N.S.)  53. 

V.    Hackensack  Imp.   Commission,  44  1.  Ward  v.  Smith,  7  Wall.  447,  19 

N.  J.  L.  638,  43  Am.  Rep.  406;  Hills  U.  S.  (L.  ed.)  207;  Adams  v.  Hacken- 

V.  Place,  48  N.  Y.  520,  8  Am.  Rep.  sack   Imp.   Commission,  44  N.  J.  L. 

568;  HoUinshead  V.  Stuart,  8N.  D.  35,  638,    43    Am.    Rep.    406;    Osborn    v. 

77  N.  W.  89,  42  L.R.A.  659;  Hoff-  Baird,  45  Wis.  189,  30  Am.  Rep.  710. 

master  v.  Black,  78  Ohio  St.  1,  84  N.  And  see  Banks,  vol  3,  p.  639. 

E.  423,  125  A.  S.  R.  679, 14  Ann.  Cas.  2.  Baldwin's  Bank  v.  Smith,  215  N. 

877  and  note,  21  L.R.A.(N.S.)  52  and  Y.  76,  109  N.  E.  138,  Ann.  Cas.  1917A 

note.  500 ;  Pollak  v.  Niall-Herin  Co.,  137  Ga. 

Note:  37  Am.  Rep.  736.  23,  72  S.  E.  415,  35  L.R.A.(N.S.)  13. 

19.  St.  Paul  Nat,  Bank  v.  Cannon, 
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bank  specified  before  the  bank  receives  the  note,  it  is  a  payment.' 
But  it  has  been  held  that  the  fact  that  the  maker  of  the  note  is  a  de- 
positor in  the  collecting  bank  does  not  form  an  exception  to  the  rule 
that  an  agent  can  accept  nothing  in  payment  but  money,  and  that  a 
direction  to  the  bank  or  the  acceptance  of  a  draft  is  not  payment.* 

19.  Payment  to  Subagent. — ^It  is  a  principle  generally  recognized 
that  an  agent  on  whom  is  conferred  special  authority  has  no  power 
to  delegate  his  authority  and  bind  his  principal  by  the  acts  of  a 
subagent.^  Accordingly  it  is  held  that  an  agent  to  whom  authority 
to  collect  a  note  is  given  cannot  delegate  that  authority  to  another 
BO  that  a  payment  to  him,  especially  when  he  is  not  given  possession 
of  the  note,  would  be  a  discharge  of  the  note.*  Still  the  authority 
of  an  agent  to  employ  a  subagent  may  be  implied  from  circumstances 
or  the  usages  of  trade,'  and  the  authority  of  an  agent  to  whom  a  note 
is  delivered  for  collection  to  employ  a  bank  as  subagent  for  this  pur- 
pose may  be  implied  from  a  direction  to  the  original  agent  to  "collect 
it  in  the  ordinary  way,"  and  the  fact  that  it  was  the  agent's  custom  to 
collect  notes  through  a  bank  as  well  as  personally.®  The  doctrine  is 
familiar  that  if  a  person  intrusted  with  the  collection  of  a  note  lives 
at  such  a  distance  from  the  maker's  place  of  business  that  he  cannot 
in  person  properly  and  promptly  perform  the  service,  authority  will 
be  implied  to  forward  the  note  to  a  collector  within  convenient  reach 
of  the  debtor.  That  is  within  the  general  rule  that  authority  to  an 
agent  to  do  an  act  includes  authority  to  use  the  usual  and  necessary 
means  to  effect  the  purposes  of  the  agency.* 

20.  Termination  of  Agent's  Authority. — The  authority  of  an  agent 
to  receive  payment  may  be  terminated  either  expressly  or  by  neces- 
sary implication  arising  from  the  acts  of  his  principal  or  his  own 
acts,^®  and  after  its  termination  a  payment  made  to  the  former  agent 
with' a  knowledge  of  the  facts  is  insufficient  as  a  discharge  of  an  obli- 
gation owing  to  the  principal.^*  An  agent's  authority  depending  on 
liie  possession  of  securities  is  revoked  by  a  withdrawal  of  the  securities 
or  a  parting  with  their  possession.*-  Thus  the  authority  of  an  attorney 
to  receive  payment  of  a  bond  and  mortgage  left  in  his  possession  by 
the  mortgagee  terminates  on  his  parting  with  such  possession,  though 
he  does  so  unlawfully,  and  without  the  knowledge  of  the  mortgagee, 

8.  Osbom  V.  Baird,  45  Wis.  189,  30  8.  Appleton  Bank  v.  McGilvray,  4 

Am.  Rep.  710.  Gray  (Mass.)  518,  64  Am.  Dec.  92. 

4.  State  Bank  v.  Byme,  97  Mich.  9.  Kohl  v.  Beach,  107  Wis.  409,  83 
178,  56  N.  W.  355,  37  A.  S.  B.  332  and  N.  W.  657,  81  A.  S.  R.  849,  50  L.R.A. 
note,  21  L.R.A.  753,  600. 

5.  See  PRiNcn»Aii  and  Agent,  post,  10.  See  Principal  and  Agent,  post, 
par.  38.  par.  7. 

6.  Dickson  v.  Wright,  52  Miss.  585,  11.  United  States  v.  January,  7 
24  Am.  Rep.  677.  Cranch  572,  3  U.  S.  (L.  ed.)  444. 

7.  See  Principal  and  Agent,  post,  12.  Smith  v.  Kidd,  68  N.  Y.  130,  23 
par.  38.  Am.  Rep.  157. 
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and  payments  subsequently  made  to  him  on  his  false  assurance  that 
he  still  retained  possession  of  the  bond  and  mortgage  are  inoperative.^* 
But  where  the  agent  was  never  in  possession  of  the  securities,  notice 
of  the  revocation  of  his  authority  to  collect,  without  possession,  must 
be  given  a  debtor  in  order  to  render  invalid,  as  against  the  principal, 
payments  to  the  agent  after  the  revocation  of  his  authopity.^*  An 
agency  to  receive  payment  will  be  terminated  by  a  war  between  the 
country  of  the  agent's  domicile  and  that  of  his  principal  and  all  pay- 
ments made  to  him  during  the  war  will  be  imavailing  and  will  not 
discharge  the  debt  if  not  turned  over  by  him  to  his  former  principal.** 
But  this  rule  applies  only  as  between  residents  of  the  two  belligerent 
states,  and  the  existence  of  a  war  between  two  states  will  not  terminate 
an  agency  existing  between  a  resident  of  one  and  a  resident  of  a 
neutral  country,  although  such  agent  worked  under  the  direction  and 
received  his  authority  from  branch  offices  located  within  the  territory 
of  the  other  belligerent.  Consequently  a  payment  made  to  such  an 
agent  during  the  war  will  be  binding  on  the  principal.**  Undoubt- 
edly, the  rule  is  that  the  death  of  a  principal  instantly  terminates  the 
agency.  But  it  by  no  means  follows  that  all  dealings  with  the  agent 
thereafter  are  absolutely  void.  Where,  in  good  faith,  one  deals  with 
an  agent  within  his  apparent  authority,  in  ignorance  of  the  death  of 
the  principal,  the  heirs  and  representatives  of  the  latter  may  be  bound, 
in  case  the  act  to  be  done  is  not  required  to  be  performed  in  the  name 
of  the  principal.  There  is  a  sharp  conflict  in  the  authorities  on  the 
question,  and  while  there  is  good  authority  to  the  contrary,*'  it  is 
beheved  that  the  better  reasoned  cases  support  the  proposition  stated.*® 
It  has  accordingly  been  held  that  where  a  negotiable  note,  indorsed 
by  the  payee  in  blank,  is  delivered  to  an  agent  for  collection,  the  pay- 
ment thereof  by  the  maker  in  good  faith  to  the  agent  while  the  note 
is  in  his  possession  after  the  death  of  the  principal,  and  without  notice 
of  his  death,  will  discharge  the  debt.** 

21.  Payment  to  Assignor. — ^With  respect  to  ordinary  choses  in 
action  the  rule  is  that  the  assignee  thereof,  if  he  would  prevent  pay- 
ment to  the  assignor  by  the  debtor,  must  notify  the  debtor  of  the 
assignment.  Any  payment  made  by  such  debtor  in  ignorance  of  the 
assignment  is  a  good  payment  of  the  claim.*^    This  appears  to  be  the 

13.  Crane  v.  Gruenewald,  120  N.  Y.  14  S.  Ct.  189,  37  U.  S.  (L.  ed.)  1167. 
274,  24  N.  E.  456, 17  A.S.  R.  643.  18.  Deweeae  v.  Muff,  57  Neb.  17,  77 

14.  Not«:  23  L.R.A.(N.S.)  423.  N.  W.  361,  73  A.  S.  R.  488  and  note, 
16.  New  York  L.  Ins.  Co.  v.  Davis,  42  L.R.A.  789.     And  see  Bills  and 

95  U.  S.  425,  24  U.  S.  (L.  ed.)  453;  Notes,  vol.  3,  p.  1290;  Principal  and 

Blacfcwell  v.  Willard,  65  N.  C.  555,  6  Agent,  post. 

Am.  Rep.  749.  19.  Deweese  v.   Muff,   57  Neb.   17, 

16.  Robinson    v.    International    L.  77  N.  W.  361,  73  A.  S.  R.  488,  42 
Assur.  8oe.,  42  N.  Y.  54,  1  Am.  Rep.  L.R.A.  789. 

400.  20.  Johnston  v.  Allen,  22  Fla.  224, 

17.  Long  V.  Thayer,  150  U.  S.  520,  1  A.  S.  R.  180;  Murphy  v.  Barnard, 
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law  even  in  cases  where  the  debt  is  evidenced  by  a  written  instru- 
ment.*  But  the  rule  protecting  a  debtor  who  has  paid  a  liability  to 
Ihe  former  owner  after  it  has  been  assigned,  without  notice  of  the 
assignment,  extends  only  to  those  having  the  legal  title,  and  does  not 
extend  to  persons  claiming  to  be  beneficial  owners.  Therefore  a  pay- 
ment to  a  principal  of  the  amount  of  a  judgment  recovered  by  an 
agent  in  his  own  name  is  not  effectual  to  discbarge  the  liability  where 
the  judgment  had  been  previously  assigned  by  the  agent'  But  a 
debtor  msiking  payment  in  full  to  his  creditor  after  notice  that  the 
obligation  has  been  assigned  is  still  liable  to  the  assignee.*  One 
who  in  the  ordinary  course  of  business  sends  a  check  in  payment  of 
goods  to  be  delivered,  without  notice  that  prior  thereto  a  receiver  had 
been  appointed  for  the  seller,  will  not  be  entitled  to  the  goods  if  he 
had  an  opportunity  to  stop  payment  on  the  check  after  he  had  notice 
of  the  receivership.*  With  respect  to  negotiable  paper  the  rule  is 
different.  The  maker  must,  at  his  peril,  ascertain  at  the  time  of  pay- 
ment whether  the  paper  had  passed  into  the  hands  of  a  holder  in  due 
course  by  a  transfer  before  maturity.*  But  where  a  note  is  trans- 
ferred after  maturity  the  rules  relating  to  an  ordinary  chose  in  action 
apply,  and  a  payment  to  the  holder  at  the  time  of  transfer  is  in  the 
absence  of  notice  a  satisfaction  of  the  obligation.*  By  the  weight 
of  authority,  a  mortgage  executed  as  security  for  the  payment  of 
negotiable  paper  is  a  mere  incident  thereto  and  partakes  of  the 
negotiability  of  the  paper  it  secures.  As  to  payment,  the  rights  of 
the  parties  thereto,  as  well  as  third  persons,  are  governed  by  the  rules 
relating  to  negotiable  paper.'    This  is  not  the  universal  rule,  however, 

162  Mass.  72,  38  N.  E.  29,  44  A.  S.  R.  See  also  Bills  and  Notes,  vol.  3,  p. 

340;  Dodd  v.  Brott,  1  Minn.  270,  66  1062   et   seq.,   as  to   holders   in    due 

Am.  Dec.  541;  Hollinshead  v.  Stuart,  course. 

8  N.  D.  35,  77  N.  W.  89,  42  L.R.A.  6.  Quinn  v.  Dresbach,  75  Cal.  159, 

659;   Foster  v.   Carson,  159   Pa.   St.  16  Pac.  762,  7  A.  S.  R.  138. 

477,  28  Atl.  356,  39  A.  S.  R.  696.  7.  Security  Co.  v.  Graybeal,  85  la. 

Note:  91  Am.  Dec.  657.  543,  52  N.  W.  497,  39  A.  S.  R.  311; 

And     see     Assignments,     vol.     2,  Burhans  v.  Hutcheson,  25  Kan.  625, 

pp.  622-625,  632.  37  Am.  Rep.  274;  Murphy  v.  Bam- 

1.  Hollinshead  v.  Stuart,  8  N.  D.  ard,  162  Mass.  72,  38  N.  E.  29,  44 
35,  77  N.  W.  89,  42  L.R.A.  659.  A.  S.  R.  340 ;  Wilson  v.  CampbeU,  110 

2.  Seymour  v.  Smith,  114  N.  Y.  Mich.  580,  68  N.  W.  278,  35  L.R.A. 
481,  21  N.  E.  1042,  11  A.  S.  R.  683.  644;  Smith  v.  Cadiz  First  Nat.  Bank, 
And  see  Judgments,  vol.  15,  p.  825.  23  Okla.  411,  104  Pac.  1080,  29  L.R.A. 

3.  Schilling  v.  Mullen,  55  Minn.  (N.S.)  576;  Marling  v.  Nommensen, 
122,  56  N.  W.  586,  43  A.  S.  R.  475.  127  Wis.   363,  106  N.   W.   844,   115 

4.  Buchanan  v.  Hicks,  98  Ark.  370,  A.  S.  R.  1017,  7  Ann.  Cas.  364,  5 
136  S.  W.  177,  34  L.R.A.(N.S.)  1200.  L.R.A.(N.S.)  412. 

5.  Mobley  v.  Ryan,  14  111.  51,  56  Note:  29  L.R.A. (N.S.)   677. 

Am.  Dec.  488;  Hollinshead  v.  Stuart,       See   also   Mobtgagbs,   voL   19,   pp 
8  N.  D.  35,  77  N.  W.  89,  42  L.R.A.  358-360. 
659.    See  Assignments,  vol.  2,  p.  624. 
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as  in  a  few  jurisdictions  the  doctrine  that  a  mortgage  executed  as 
security  for  the  payment  of  negotiable  paper  partakes  of  the  negotia- 
bility of  the  paper,  and  is  governed  by  the  rules  relative  thereto,  is 
denied  on  the  theory  that  such  a  mortgage  is  a  mere  chose  in  action, 
although  an  incident  to  the  debt  secured  and  passing  with  it.  Hence 
a  subsequent  holder  thereof,  to  protect  himself  as  against  payments 
thereafter  made  in  good  faith  to  the  original  mortgagee,  must  give 
actual  notice  to  the  maker  of  the  change  in  the  title ;  otherwise,  pay- 
ments to  the  mortgagee  without  notice  will  be  binding  upon  the 
subsequent  holder.® 

22.  Guardian;  Executor. — ^In  general  a  payment  to  a  guardian  of 
an  obligation  due  to  his  ward  is  valid  and  will  discharge  the  debt.* 
Guardianship  by  nature,  however,  confers  no  right  to  intermeddle 
with  an  infant's  property,  but  is  a  mere  personal  right  to  the  custody 
of  the  person  of  the  child.  Therefore  a  payment  to  a  father  as  natural 
guardian  for  his  child  is  not  an  acquittance  nor  satisfaction  of  a 
claim  belonging  to  the  child.*®  A  payment  by  a  debtor  to  an  admin- 
istrator duly  appointed  is  vcdid,  and  a  bar  to  an  action  to  compel 
a  second  payment,  cdthough  the  supposed  intestate  is  alive  at  the 
time  and  the  letters  of  administration  are  subsequently  revoked  for 
this  reason,  for  although  surrogates'  courts  are  of  limited  and  special 
jurisdiction,  which  depends  on  the  existence  of  certain  facts,  yet 
their  decision  on  the  existence  of  such  facts  and  their  consequent 
jurisdiction  is  conclusive  until  regularly  reversed  or  vacated,  and  will 
protect  all  innocent  persons  acting  on  the  faith  of  it.** 

23.  In  Garnishee  and  Sequestration  Proceedings. — ^A  voluntary 
payment  made  by  a  garnishee  to  an  attaching  creditor  is  no  protec- 
tion  to  the  garnishee  as  against  his  own  creditor,  and  any  payment 
not  made  under  execution  will  be  regarded  as  voluntary,  except  where 
the  law  authorizes  the  court  to  require  the  garnishee  to  pay  the  money 
into  court,  in  which  event  the  payment  will  be  regarded  as  having 
the  same  legal  effect  as  a  payment  under  execution.*'  Where  a  debtor 
pays  a  judgment  against  him  in  garnishee  proceedings  to  the  prin- 
cipal creditor  it  will  operate  as  a  valid  payment  of  the  claim  of  his 
creditor  although  prior  to  the  proceedings  in  garnishment  his  cred- 
itor had  assigned  the  claim  against  him,  but  without  knowledge  on 
the  part  of  the  garnishee.*'    The  same  rule  applies  to  a  payment  by 

8.  Note:  29  L.R.A.(N.S.)   578.  River  Sav.   Inst.,  63  N.  Y.  460,  20 

9.  Taylor  v.  Bemiss,  110  U.  S.  42,  Am.  Rep.  555.  See  Executors  and 
3  S.  Ct.  441,  28  U.  S.  (L.  ed.)  64.  Administrators,  vol.  11,  p.  88  et  seq. 
See  Guardian  and  Ward,  vol.  12,  12.  Brewer  v.  Hutton,  45  W.  Va. 
p.  1125.  106,  30  S.  E.  81,  72  A.  S.  R.  804. 

10.  Linton  v.  Walker,  8  Fla.  144,  And  see  Banks,  vol.  3,  p.  549. 

71  Am.  Dec  106.  13.  Dodd  v.  Brott,  1  Minn.  270,  66 

11.  Kane  v.  Paul,  14  Pet.  33,  10  Am.  Dec.  541.  See  Garnishmbnt 
U.  S.  (L.  ed.)  341;  Roderigas  v.  East  vol.  12,  p.  853  et  seq. 
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the  debtor  of  a  judgment  debtor  in  obedience  to  an  order  made  in  a 
proceeding  supplementary  to  execution.**  But  it  has  been  held  that 
where  a  judgment  creditor  assigns  his  judgment,  and  the  judgment 
debtor  without  notice  of  the  assignment  afterwards  pays  the  amount 
thereof  voluntarily  to  the  sheriff  on  being  served  with  garnishee 
process,  the  rights  of  the  assignee  are  not  affected,  and  he  may  still 
enforce  the  judgment.  This  ruling,  however,  was  based  on  a  statute 
which  in  effect  provides  that  a  garnishee  is  not  protected  unless  there 
is  a  judgment  and  an  execution  against  property,  and  the  person 
making  the  payment  is  indebted,  at  the  instant,  to  him  against  whom 
the  execution  runs.  This  makes  it  necessary  for  the  garnishee  in 
order  to  protect  himself  to  know  of  an  assignment  of  his  indebted- 
ness.*^ An  order  of  a  military  commander  during  the  late  civil 
war  requiring  a  bank  to  pay  to  him  certain  moneys  was  equivalent 
to  a  garnishment  of  such  moneys;  and  a  payment  made  by  a  bank 
of  moneys  due  to  one  of  its  depositors,  to  a  military  commander, 
pursuant  to  his  order,  operated  as  a  discharge  of  such  bank,  and 
such  depositor  cannot  recover  his  deposit  from  the  bank.  The  bank 
had  no  right  to  question  the  legality  or  propriety  of  the  order,  and 
no  power  to  resist  its  enforcement.*^  But  it  has  been  held  that  a 
payment  by  a  bank  in  Confederate  money,  to  officers  of  the  United 
States  under  military  order,  of  a  deposit  in  lawful  money,  made  in 
such  bank  by  a  Confederate  officer,  does  not  discharge  the  bank  from 
liability  for  payment  of  the  deposit  on  demand.  This  was  on  the 
ground  that  delivery  of  Confederate  notes  in  discharge  of  an  obliga- 
tion arising  from  a  deposit  of  lawful  money  is  not  a  payment,  with- 
out the  consent  of  the  creditor;  nor  would  such  delivery  be  a  com- 
pliance with  an  order  to  turn  over  the  balance  of  such  a  deposit 
to  the  quartermaster.  If  under  such  circumstances  the  quartermaster 
received  Confederate  notes  only,  he  failed  to  obtain  what  he  was  try- 
ing to  obtain — the  defendants  failed  to  give  lip  to  him  what  they 
ought  to  have  given  up.*'  But  a  compulsory  payment  under  seques- 
tration acts  to  a  receiver  of  the  Confederate  government  of  a  debt 
was  held  not  to  be  a  satisfaction.*® 

24.  Joint  Obligee;  Forger. — Payment  to  either  of  two  joint  obli- 
gees extinguishes  the  obligation.**    A  payment  to  one  of  two  mortga- 
•  gees  is  good,  and  likewise  a  payment  to  the  survivor  of  two  mortgagees 
will  discharge  the  debt.     Likewise  where  a  mortgage  is  assigned  to 

14.  Gibson  v.  Haggerty,  37  N.  Y.  18.  Sequestration    Cases,    30    Tex. 
555,  97  Am.  Dec.  752.  688,  90  Am.  Dec.  494. 

15.  Brown  v.  Ayres,  33  Cal.  525,  91  19.  Delano  v.  Jacoby,  96  Cal.  376, 
Am.  Dec.  655.  31  Pac.  290,  31  A.  S.  R.  201;  Holmes 

16.  Mandeville   v.   Louisiana   Bank,  v.  Remsen,  4  Johns.  Ch.  (N.  Y.)  460, 
19  La.  Ann.  392,  92  Am.  Dec.  541.  8  Am.  Dec.  581,  overruled  on  another 

17.  Nelligan   v.   Citizens'   Bank,   21  point  by  Abraham  v.  Plestoro,  3  Wend. 
La.  Ann.  332,  99  Am.  Dec.  734.  (N.  Y.)  538,  20  Am.  Dec.  738. 
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two  persons,  payment  of  it  to  one  of  such  persons  discharges  the  debt.*® 
And  where  two  executors  take  an  obligation  to  themselves  jointly, 
as  representatives  of  their  testator,  for  a  debt  belonging  to  his  estate, 
one  of  them  can  receive  pay  and  lawfully  discharge  the  obligation, 
whether  his  coexecutor  be  dead  or  alive.*  A  payment  made  to  one 
who  presents  a  forged  order  or  direction  from  the  creditor  author- 
izing or  directing  the  payment  is  not  a  discharge  of  the  debt,  for 
the  debtor's  duty  is  to  pay  to  his  creditor  or  to  an  agent  duly  author- 
ized, and  the  burden  lies  on  him  to  show  that  the  payment  was 
made  as  the  law  required.'  Accordingly  a  payment  by  a  savings 
bank,  made  to  a  person  presenting  a  forged  order  and  bank  book 
of  the  depositor,  is  no  defense  to  an  action  brought  by  the  depositor 
to  recover  from  the  bank  the  amount  so  paid  by  it,  as  mere  presenta- 
tion of  a  pass  book  of  a  savings  bank  is  not  an  authority  for  the  pay- 
ment of  money,  in  the  absence  of  any  agreement  to  that  effect.'  A 
check  drawn  in  favor  of  a  particular  payee  or  order  is  payable  only 
to  the  actual  payee,  or  on  his  genuine  indorsement;  and  if  the  bank 
mistakes  the  identity  of  the  payee,  or  pays  on  a  forged  indorsement, 
it  is  not  a  payment  in  pursuajace  of  its  authority,  and  it  will  be 
responsible.*  The  liability  of  a  bank  for  the  payment  of  a  check 
to  which  the  name  of  a  depositor  is  forged  is  fully  treated  in  another 
article.* 

V.  Persons  Authorized  to  Make  Payments 

25.  In  General. — A  debtor  may  authorize  a  third  person  as  his 
agent  to  make  a  satisfaction  of  his  debt,  and  if  what  is  given  by 
the  stranger  is  accepted  in  satisfaction  by  the  creditor,  who  there- 
upon releases  the  debt,  and  the  agent's  act  is  authorized  or  subse- 
quently ratified  by  the  debtor,  the  debt  is  discharged.*  But  if  the 
agent  of  the  debtor  tefuses  to  make  payment  except  on  untenable 
grounds  it  is  the  same  as  though  the  debtor  had  so  refused.' 

26.  Volunteers. — The  payment  of  a  debt  by  one  who  is  not  a 
party  to  the  contract,  although  made  without  the  assent  of  the  debtor, 
extinguishes  the  debt,®  and  is  a  complete  defense  in  a  subsequent 

20.  People  v.  Keyser,  28  N.  Y.  226,       6.  See  Checks,  vol. '  5,  p.  476. 
84  Am.  Dec.  338.  6.  Sigler  v.  Sigler,  98  Kan.  524,  158 

1.  People  v.  Keyser,  28  N.  Y.  226,   Pac.  864,  L.R.A.1917A  725. 

84  Am.  Dec.  338.  7.  Pease  v.  Warren,  29  Mich.  9,  18 

2.  Eaves  v.  People's  Sav.  Bank,  27   Am.  Rep.  58. 

Conn.  229,  71  Am.  Dec.  59;  Doubleday  8.  Harrison  v.  Hickg,  1  Port.  (Ala.) 

V.  Kress,  50  N.  Y.  410,  10  Am.  Rep.  423,  27  Am.  Dec.  638. 

502  Notes:  45  A.  S.  R.  883;  100  A.  S. 

3.  See  Banks,  vol.  3,  pp.  705-706.  R.  397;  23  L.R.A.  120. 

4.  Pickle  V.  Muse,  88  Tenn.  380,  12  As  to  effect  of  accord  between  credi- 
S.  W.  919,  17  A.  S.  R.  900,  7  L.R.A.  tor  and  stranger,  see  Accord  axd 
93  Satisfacttion,  vol.  1,  p.  182. 
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action  against  the  debtor.*  Another  view  is  that  the  payment  of  a 
debt  by  a  stranger,  if  accepted  as  such  by  the  creditor,  discharges 
the  debt  so  far  as  the  creditor  is  concerned ;  *^  and  if  the  debtor  rati- 
fies such  payment,  it  also  discharges  the  debt  as  to  him,  and  he  becomes 
liable  to  the  stranger  for  money  paid  to  his  use.*^  If  he  refuses 
to  ratify  it  he  disclaims  the  payment  and  the  debt  stands  unpaid 
as  to  him.**  But  where  a  third  person  pays  an  obligation  of  another 
under  an  agreement  with  the  creditor  that  it  is  not  to  operate  as 
an  extinguishment  of  the  debt,  it  will  not  have  that  effect.*' 

27.  Rights  of  Volunteer. — No  one  by  voluntarily  paying  the  debt 
of  another  without  his  knowledge  or  consent  can  become  his  cred- 
itor, and  such  a  payment  raises  no  assumpsit  against  the  person  whose 
debt  is  paid,  and  no  action  at  law  lies  by  reason  of  such  payment,** 
unless  the  debtor  either  expressly  or  impliedly  requested  him  to  make 
such  payment,^*  or  subsequently  ratified  the  act.**  Where,  however, 
the  consideration  is  beneficial  to  the  party  sought  to  be  charged,  and 
is  actually  adopted  or  taken  advanta,ge  of  by  him,  the  person  execut- 
ing the  consideration  becomes  the  agent  of  the  promisor,  by  the  adop- 
tion of  his  act  by  the  latter.*'  But  the  payment  of  a  debt  by  a 
stranger  is  a  sufficient  consideration  to  uphold  an  agreement  subse- 
quently made  by  the  debtor  to  repay  it  to  the  person  paying.*®  It 
is  held,  however,  that  the  volunteer  may  sue  the  debtor  in  the  name 
of  the  creditor  for  his  own  use,  if  the  debtor  refuses  to  ratify  the 

9.  Harrison  v.  Hicks,  1  Port.  (Ala.)  21  N.  E.  237,  4  L.R.A.  268;  Marling 

423,  27  Am.  Dec.  638 ;  Leavitt  v.  Mor-  v.  Nommensen,  127  Wis.  363,  106  N. 

row,  6  Ohio  St.  71,  67  Am.  Dec.  334;  W.  844,  115  A.  S.  R.  1017,  7  Ann. 

Gray  v.  Herman,  75  Wis.  453,  44  N.  Cas.  364,  5  L.R.A.(N.S.)  412. 

W.  248,   6  L.R.A.  691.     As  to  part  14.  Kenan  v.  HoUoway,  16  Ala.  53, 

payment    by    stranger    operating    as  50  Am.  Dec.  162;  Price  v.  Towsey,  3 

accord   and   satisfaction,   see   Accord  Litt.    (Ky.)    423,   14    Am.    Dec.    81; 

AND  Satisfaction,  vol.  1,  p.  193.  Boas  v.  Updegrove,  5  Pa.  St.  616,  47 

•  10.  Casco  Nat.   Bank  v.   Shaw,  79  Am.  Dec.  425;  Neely  v.  Jones,  16  W. 

Me.  376,  10  Atl.  67,  1  A.  S.  R.  319;  Va.  625,  37  Am.  Rep.  794;  Crumlish 

Crumlish  v.  Central  Imp.  Co.,  38  W.  v.  Central  Imp.  Co.,  38  W.  Va.  390, 

Va.  390,  18  S.  E.  456,  45  A.  S.  R.  18   S.  E.  456,  45  A.   S.  R.  872,  23 

872,  23  L.R.A.  120  and  note.  L.R.A.  120  and  note. 

Note:  55  A.  S.  R.  959.  Notes:  50  Am.  Dec.  167;  45  A.  S. 

11.  Neely  v.  Jones,  16  W.  Va.  625,  R.  883. 

37  Am.  Rep.  794;  Crumlish  v.  Central  And  see  Assumpsit,  vol.  2,  p.  776. 
Imp.  Co.,  38  W.  Va.  390, 18  S.  E.  456,  16.  Kenan  v.  Holloway,  16  Ala.  53, 
45  A.  S.  R.  872,  23  L.R.A.  120  and  50  Am.  Dec.  162. 

note.  Notes:  45  A.  S.  R.  883;  23  L.R.A. 

Note:  23  L.R^.  121.  123. 

12.  Crumlish  v.   Central   Imp.    Co.,       16.  Neely  v.  Jones,  16  W.  Va.  625, 

38  W.  Va.  390,  18  S.  E.  456,  45  A.  S.   37  Am.  Rep.  794. 

R.  872,  23  L.R.A.  120  and  note.  17.  Kenan  v.  Holloway,  16  Ala.  53, 

13.  Granite  Nat.  Bank  v.  Fitch,  145  50  Am.  Dec.  162. 

Mass.  567,  14  N.  E.  650,  1  A.  S.  R.  18.  Price  v.  Towsey,  3  Litt.  (Ky.) 
484;  French  v.  Bates,  149  Mass.  73.  423,  14  Am.  Dec.  81. 
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payment,  and  that,  if  the  debtor  pleads  payment  and  thereby  defeats 
the  action,  the  volunteer  may  bring  an  action  of  assumpsit  for 
money  paid  to  the  creditor  at  the  defendant's  request,  for  the  plea  of 
payment  in  the  former  action  would  amount  to  a  ratification  of  the 
payment.**  A  stranger  who  voluntarily  pays  the  debt  of  another 
may  take  an  assignment  of  it  from  the  creditor  and  enforce  the  debt 
against  the  debtor.  And  if,  at  the  time  payment  is  made,  the  creditor 
agrees  to  assign  him  the  debt,  though  no  assignment  in  writing  is 
made,  the  stranger  will  be  regarded  in  equity  as  the  equitable  assignee 
of  the  debt,  and  the  transaction  as  a  purchase  of  the  debt.^*^  Where 
one  person  is  compelled  to  pay  money  which  another  is  bound  by 
law  to  pay,  a  promise  by  the  latter  is  raised  by  law  to  reimburse 
the  person  paying.*  Accordingly  if  a  sheriflf  pays  the  amount  of 
an  execution,  to  discharge  himself  from  liability  for  neglect  ia  not 
making  the  money,  the  defendant  may  avail  himself  of  such  pay- 
ment to  have  the  judgment  satisfied,  but  he  thereby  becomes  liable 
to  the  sheriff  for  money  paid  for  his  use.*  Generally,  where  it  is 
equitable  that  a  person  furnishing  money  to  pay  a  debt  should  be 
substituted  for  the  creditor  or  in  the  place  of  the  creditor,  such  person 
will  be  so  substituted.'  But  ordinarily  a  stranger  by  voluntarily 
paying  the  debt  of  another  in  the  absence  of  request  so  to  do  is  not 
entitled  to  be  subrogated  to  the  lien  rights  of  the  creditor.* 

VI.  Mode  of  Payment 

28.  m  General. — ^If  a  mode  of  payment  is  prescribed  by  statute 
or  by  the  contract  it  must  be  strictly  pursued.*  Accordingly  where 
a  city  contracted  for  the  construction  of  a  sewer,  and  the  only  way 
provided  for  payment  was  through  a  special  assessment,  it  was 
held  to  be  the  duty  of  the  city  to  collect  the  assessment  and  turn 
over  the  proceeds  to  the  contractor,  and  that  such  duty  was  enforce- 

19.  Neely  v.  Jones,  16  W.  Va.  625,  W.  Va.  625,  37  Am.  Rep.  794. 

37  Am.  Rep.  794.  Note :  50  Am.  Dec.  167. 

20.  Crumlish  v.   Central   Imp.   Co.,       And  see  Assumpsit,  vol.  2,  p.  776. 

38  W.  Va.  390,  18  S.  E.  456,  45  A.  S.       2.  •  Foe  v.  Dorrah,  20  Ala.  288,  56 
R.  872,  23  L.R.A.  120.  Am.  Dec.  196. 

1.  Fitzgerald,    etc.,    Const.    Co.    v.  3.  Note:  23  L.R.A.  127.     And  see 

Fitzgerald,  137  U.  S.  98,  11  S.  Ct.  Subrogation. 

36,   34  U.   S.    (L.   ed.)    608;   United  4.  Demeter  v.  Wilcox,  115  Mo.  634, 

States  Fidelity,  etc.,  Co.  v.  Sandoval,  22  S.  W.  613,  37  A.  S.  R.  422;  Union 

223  U.  S.  227,  32  S.  Ct.  208,  56  U.  S.  Trust  Co.  v.  Monticello,  etc.,  R.  Co., 

(L.    ed.)    415;   Neale  v.   Newland,  4  63  N.  Y.  311,  20  Am.  Rep.  541. 

Ark.  606,  38  Am.  Dec.  42;  Hough  v.  Note:  23  L.R.A.  125. 

^tna   L.    Ins.    Co.,   57   111.    318,    11  5.  Tennessee  Bond  Cases,  114  U.  S. 

Am.  Rep.  18;  Slack  v.  Kirk,  67  Pa.  663,  5  S.  Ct.  974,  1098,  29  U.  S.  (L. 

St.  380,  5  Am.  Rep.  438;  Winchester  ed.)  281;  Weston  v.  Syracuse,  158  N. 

V.  Beardin,  10  Humph.   (Tenn.)   247,  Y.  274,  53  N.  E.  12,  70  A.  S.  R.  472, 

51  Am.  Dee.  702;  Neely  v.  Jones,  16  43  L.R.A.  678. 
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able  by  mandamus.*  A  mere  direction  by  the  maker  of  a  liote  to 
his  agent  to  apply  thereon  money  which  he  has  received  and  holds 
as  such  agent  does  not  constitute  a  legal  application  of  the  money 
by  reason  of  the  fact  that  the  same  person  is  also  the  general  ageni 
of  the  payee  of  the  note,  unless  there  is  evidence  that  he  consented, 
expressly  or  impliedly,  as  the  agent  of  such  payee,  to  apply  the  money 
as  directed.'  Payment  by  a  debtor  to  one  to  whom  his  creditor  is 
in  debt  will  not  operate  as  a  payment  in  the  absence  of  consent  or 
authorization  on  the  part  of  the  creditor.  Thus  a  note  held  by  a  mar- 
ried woman  against  her  husband  for  money  loaned  is  not,  as  matter 
of  law,  satisfied  by  payments  of  a  greater  amount  by  him  on  land 
purchased  by  her  in  her  own  name,  if  she  is  not  shown  to  have 
known  of  the  payments  or  to  have  accepted  them  as  a  satisfaction 
of  the  note.® 

29,  Persons  Acting  in  Dual  Capacity  of  Debtor  and  Creditor. — 
It  is  a  familiar  principle  when  the  hand  which  is  to  pay  is  the 
hand  also  to  receive,  that  is  payment  in  law.*  Hence  the  appoint- 
ment of  a  debtor  as  executor,  or  his  taking  out  letters  of  administra- 
tion, operates  as  payment  into  his  own  hands,  and  his  duty  as  execu- 
tor or  administrator  is  to  inventory  his  own  debt.*®  Likewise  where 
a  person  is  acting  in  the  double  capacity  of  administrator  of  a  dece- 
dent's estate  and  guardian  of  his  minor  heirs,'  and  it  becomes  his 
duty  as  such  administrator  to  pay  to  himself  as  guardian  a  sum  of 
money  distributed  to  his  wards,  the  law  will  presume  such  payment 
to  have  been  made  by  him.  But  this  legal  presumption  may  be 
rebutted.  And  if  he  charges  himself  with  the  fund  as  administrator, 
but  refrains  from  charging  himself  with  it  as  guardian,  the  legal 
presumption  of  a  transfer  of  the  fund  is  rebutted.**  There  must 
be  concurrence  and  coexistence  of  the  legal  obligation  to  pay  and 
of  the  authority  and  duty  to  demand  and  receive  payment.  If  the 
two  do  not  concur  and  coexist,  there  is  no  room  or  reason  for  the 
presumption.  Hence  no  presumption  of  the  payment  of  the  debts 
of  a  corporation  arises  from  the  fact  of  the  assumption  of  such  debts 
by  another  corporation  whose  president  and  chief  stockholder  is  a 
member  of  a  firm  to  which  such  debts  are  due.** 

6.  Weston  v.  Syracuse,  158  N.  Y.  10.  Sampson  v.  Fox,  109  Ala.  662, 
274,  53  N.  E.  12,  70  A.  S.  R.  472,  43  19  So.  896,  55  A.  S.  R.  950  j  Lin- 
L.R.A.  678.  senbigler  v.  Gourley,  56'  Pa.  St.  166, 

7.  Moore  v.  Norman,  52  Minn.  83,  94  Am.  Dec.  51.  See  also  ExECU- 
63  N.  W.  809,  38  A.  S.  R.  526,  18  tors  ai^d  Administrators,  vol.  11, 
L.R.A.  359.  p.  113. 

8.  Feder  ▼.  Ervin,  (Tenn.)  38  S.  W.  11.  Wilson  v.  Wilson,  17  Ohio  St. 
446,  36  L.R.A.  335.  150,  91  Am.  Dec.  125. 

9.  Wilson  V.  Wilson,  17  Ohio  St.  12.  Sampson  v.  Fov,  109  Ala.  662, 
150.   91   Am.    Dec.   125;    Linsen])i^Ior  19  So.  896,  55  A.  S    R.  950. 

V.  Gourley,  66  Pa.  St.  166,  94  Am.  Dec. 
51. 
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30.  Transmitting  Money  by  Mail. — A  debtor  is  bound  to  pay  his 
creditor  in  person  or  his  authorized  agent,  and  does  not  fulfil  his 
obligation  by  making  all  reasonable  efTorts  to  transmit  to  the  cred- 
itor the  amount  of  the  debt,^*  and  therefore  depositing  in  the  post 
office  a  letter  containing  the  money,  and  addressed  to  the  creditor, 
does  not  discharge  the  debt,**  unless,  by  the  creditor's  express  direc- 
tion or  assent,  the  usual  course  of  dealing  between  the  parties,  or 
other  facts  from  which  such  direction  or  assent  may  be  inferred, 
the  creditor  has  authorized  the  money  to  be  thus  delivered  to  him.*^ 
Where  a  debtor  is  directed  by  his  creditor  to  remit  money  by  mail 
the  posting  of  a  letter  inclosing  the  remittance  as  directed  constitutes 
a  payment,  although  the  letter  is  lost.**  But  direction  by  a  creditor 
to  remit  money  without  specifying  the  mode  will  not  authorize  the 
debtor  to  select  the  mail  as  the  medium  of  conveyance  to  the  cred- 
itor, so  as  to  impose  the  risk  of  the  remittance  on  him.*'  A  direction 
to  remit  in  the  usual  way,  however,  sent  to  a  bank  by  a  depositor 
resident  in  a  foreign  country,  authorizes  the  bank  to  send  a  draft 
through  the  mails.*®  A  previous  remittance  by  letter  does  not  author- 
ize the  debtor  to  adopt  the  mode  pursued  in  that  instance  as  the 
one  by  which  the  creditor  desires  future  remittances  to  be  made,  bo 
as  to  impose  on  him  the  risk  of  loss  in  transitu,  for  one  instance  of 
remittance  by  mail  does  not  establish  usage. *•  If  the  creditor  author- 
izes remittance  by  mail  under  certain  specified  precautionary  observ- 
ances, and  the  debtor  remits  without  observing  such  precautions,  the 
debtor  is  not  discharged.*®  If  it  is  impossible  for  the  debtor  to  trans- 
mit the  money  in  the  manner  and  under  the.  precautionary  attendant 
circumstances  directed  by  the  creditor,  he  cannot  make  the  remit- 
tance at  the  risk  of  the  creditor.    His  authority  is  to  remit  in  the 

13.  Gurney  V.  Howe,  9  Gray  (Mass.)  Wis.  364,  13  N.  W.  235,  42  Am.  Rep. 
404,  69  Am.  Dec.  299 ;  Buell  v.  Chap-  719. 

in,  99  Mass.  594,  97  Am.  Dec.  58  and       Notes:   97  Am.   Dec.  59;   21  Eng. 
note.  Rul.  Gas.  16. 

Note:  21  Eng.  Rul.  Cas.  16.  16.  Jung    v.     Second    Ward     Sav. 

14.  Williams  v.  Carpenter,  36  Ala.  Bank,  55  Wis.  364,  13  N.  W.  235,  42 
9,  76  Am.  Dec.  316;  Gurney  v.  Howe,  Am.  Rep.  719;  Warwieke  v.  Noakes, 
9  Gray  (Mass.)  404,  69  Am.  Dee.  299;  1  Peake  67,  3  Rev.  Rep.  653,  21  Eng. 
Buell   V.   Chapin,   99   Mass.   594,    97  Rul.  Cas.  14  and  note. 

Am.  Dec.  58;  Jong  v.  Second  Ward  17.  Burr  v.   Sickles,   17   Ark.   428, 

Sav.   Bank,  55  Wis.  3G4,  13  N.  W.  65  Am.  Dec.  437. 

235,  42  Am.  Rep.  719.  Note :  97  Am.  Dec.  59. 

Notes:  97  Am.  Dec.  59;  21  Eng.  18.  Jung    v.    Second    Ward    Sav. 

Rul.  Cas.  16.  Bank,  55  Wis.  364,  13  N.  W.  235,  42 

16.  Williams  v.  Carpenter,  36  Ala.  Am.  Rep.  719. 

9,  76  Am.  Dee.  316;  Burr  v.  Sickles,  19.  Burr  v.   Sickles,   17  Ark.   428, 

17   Ark.   428,  65  Am.   Dee.  437  and  65    Am.    Dec.    437.      See    generally, 

note;  Gurney  v.  Howe,  9  Gray  (Mass.)  Usages  and  Customs. 

404,  69  Am.  Dec.  299;  Buell  v.  Chap-  20.  Williams  v.  Carpenter,  36  Ala. 

in,   99  Mass.   594,  97  Am.   Dec.   58 ;  9,  76  Am.  Dec.  316. 

Jung  V.  Second  Ward  Sav.  Bank,  55  Note:  21  Eng.  Rul.  Cas.  17. 

35 


31,  32  PAYMENT  21  R.  C.  L. 

manner  and  under  the  circumstances  prescribed,  and  if  he  remits 
without  pursuing  the  directions,  he  acts  without  authority.*  In  regard 
to  the  transmission  of  money  by  mail,  there  is  a  distinction  between 
the  relation  of  creditor  and  debtor,  and  that  of  principal  and  agent. 
An  agent  employed  to  collect  a  debt  and  remit  the  proceeds  is 
bound  only  to  use  ordinary  and  reasonable  skill  and  diligence,  in 
sending  it  to  his  principal,  except  so  far  as  his  discretion  is  limited 
by  positive  instructions.* 

31.  Depositing  Money  at  Place  of  Payment. — Although  an  instru- 
ment is  by  its  terms  payable  at  a  certain  bank,  the  mere  deposit 
of  the  money  in  that  bank  in  order  that  it  might  be  applied  in  pay- 
ment of  the  note  does  not  constitute  a  payment  of  it.'  The  only 
effect  of  the  payer  having  the  money  at  the  place  where  an  obligation 
is  payable  is  that  it  will  enable  him  to  plead  a  tender  in  exoneration 
of  interest  and  costs  of  suit,  provided  he  makes  his  tender  good  by 
payment  of  the  principal  into  court.* 

32.  Transfer  of  Creditors  on  Bank  Books;  Directing  Bank  to 
Charge. — Where  debtor  and  creditor  have  accounts  at  the  same  bank, 
and  the  creditor  directs  payment  to  be  made  at  this  bank,  the  trans- 
fer of  the  amount  in  the  banker's  books  on  the  order  of  the  debtor 
effects  a  payment,  although  the  bank  fails,  so  that  the  creditor  loses 
the  benefit  of  the  transfer.*  When  the  holder  of  a  note  sends  it  for 
collection  to  a  bank  with  which  the  maker  is  a  depositor,  knowing 
that  if  the  maker  is  in  funds  the  note  will  be  paid  by  charging  it 
to  his  account,  the  subsequent  transaction  is  to  be  viewed  as  though 
it  had  occurred  directly  between  the  holder  and  the  maker.  There- 
fore when  the  maker  being  in  funds  directs  the  bank  to  pay  the 
note  and  charge  it  to  his  account,  and  the  bank  verbally  accepts  the 
appropriation  of  the  maker's  credit  with  it  in  payment  of  the  note, 
that  should  constitute  payment  in  view  of  the  fact  that  the  payee 
in  sending  the  note  to  it  for  collection  must  have  expected  that  pay- 
ment would  be.  made  in  exactly  that  way.  It  is  not  important  how  the 
bank  evidences  its  acceptance  of  the  maker's  verbal  order  or  whether  it 
does  anything  to  remit  the  proceeds  to  its  principal.  All  that  is  neces- 
sary to  constitute  payment  is  the  intention  to  make  the  application, 
which  may  be  evidenced  in  a  variety  of  ways,  e.  g.,  by  bookkeeping 
entries,  by  canceling  the  note  and  surrendering  it  to  the  makers,  by 
the  drawing  of  a  check  by  the  makers  and  its  acceptance  in  payment 

1.  Williams  v.   Carpenter,  36  Ala.       4.  Ward  v.  Smith,  7  Wall.  447,  19 
9,  76  Am.  Dec.  316.  U.  S.   (L.  ed.)   207;  Adams  v.  Hack- 
Note:  21  Eng.  Rul.  Cas.  17.  ensack  Imp.  Commission,  44  N.  J.  L. 

2.  Buell  V.   Chapin,  99  Mass.  594,   638,  43  Am.  Rep.  406. 

97  Am.  Dec.  58.     And  see  generally       5.  Nashville    First    Nat.    Bank    v. 
Principal  and  Agent,  post,  par.  9.         MeClung,  7  Lea  (Tenn.)  492,  40  Am. 

3.  St.  Paul  Nat.  Bank  v.  Cannon,   Rep.  66. 

46  Minn.  95,  48  N.  W.  526,  24  A.  S.       Notes:    Ann.    Cas.   1917A   508;   21 
B.  189.    See  supra,  par.  18.  Eng.  Rul.  Cas.  15. 
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by  the  bank.*  It  is  incumbent  on  the  holder  of  the  paper  to  secure  pay- 
ment, and  loss  resulting  from  his  neglect  should  fall  on  him,  not  on 
the  drawer,  who  has  no  further  duty  to  perform.  This  holds  good  in 
the  case  of  a  note  payable  at  a  bank  where  the  maker  has  funds  to 
meet  it  at  maturity,  especially  since  such  a  note  is  by  statute  made  the 
equivalent  of  a  check.  To  the  extent  that  the  maker  has  appropriated 
his  credit,  he  is  not  called  on  to  look  after  it,  but  discharges  his  duty 
by  keeping  his  account  good.  It  must  be  then  that  where  a  note  is 
made  payable  at  a  bank  and  the  maker  is  in  funds  at  the  time  it 
is  due,  if  through  neglect  of  the  holder  the  note  is  not  paid,  the 
loss  must  fall  on  the  holder,  and  the  note,  to  the  extent  of  such  loss, 
will  be  deemed  paid.^ 

33.  Acceptance  by  Bank  of  Verbal  Order  to  Pay. — There  is  a 
marked  distinction  between  payment  and  the  evidence  thereof  that 
is  not  always  kept  in  mind,  and  there  are  many  cases  in  which 
stress  has  been  laid  on  the  evidence  of  payment  such  as  canceling 
a  note,  marking  it  paid,  or  charging  it  on  the  books  of  a  bank  to 
a  maker,  but  none  holding  that  such  evidence  is  necessary  to  estab- 
lish the  fact  of  payment.  The  act  and  the  evidence  of  it  must  not 
be  confused.  The  act  in  a  case  where  a  note  is  sent  to  a  bank  for 
collection  and  the  maker  verbally  directs  it  to  be  charged  to  his 
account  is  the  acceptance  of  the  maker's  verbal  order  to  charge  the 
note  to  his  account.  Making  the  bookkeeping  entries  would  merely 
create  evidence  of  that  act.  When  that  verbal  order  is  accepted 
the  maker's  credit  is  irrevocably  appropriated  pro  tanto  to  the  pay- 
ment of  the  note  precisely  as  though  a  written  order  in  the  form  of 
a  check  had  been  presented  and  accepted.  It  may  be  that  some- 
thing more  than  a  mere  state  of  mind  on  the  part  of  the  one  to  make 
the  application  is  necessary  to  constitute  payment  and  that  the  mental 
determination  of  an  officer  of  the  bank,  not  accompanied  by  or  result- 
ing in  any  act,  would  not  suffice.  However,  the  acceptance  of  the 
maker's  verbal  order  to  make  the  application  is  an  act  fully  as  effec- 
tive as,  e.  g.,  the  marking  of  the  note  paid.^ 

VII.  Medium  of  Payment 

In  Oeneral 

34.  Money. — ^In  the  absence  of  any  agreement  to  the  contrary 
money  is  the  sole  medium  of  payment.*    This  does  not  mean  that 

6.  Baldwin's  Bank  v.  Smith,  215  N.  Banking  Ass'n  v.  Zom,  14  S.  C.  444, 
Y.  76, 109  N.  E.  138,  Ann.  Cas.  1917A  37  Am.  Rep.  733.  See  also  Checks, 
500.  vol.  5,  p.  501. 

7.  Adams  v.  Hackensack  Imp.  Com-  8.  Baldwin's  Bank  v.  Smith,  215 
mission,  44  N.  J.  L.  638,  43  Am.  Rep.  N.  Y.  76,  109  N.  E.  138,  Ann.  Cas. 
406;    Baldwin's  Bank  v.   Smith,   215   1917 A  500  and  note. 

N.  Y.  76,  109  N.  E.  138,  Ann.  Cas.       9.  Borland    v.    Nevada    Bank,    99 
1917A  500;  Bank  of  Charleston  Nat.   Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32; 
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nothing  else  may  be  used  to  discharge  a  debt.  On  the  contrary  any- 
thing which  a  debtor  delivers  and  a  creditor  accepts  in  discharge 
of  an  obligation  is  a  payment  thereof,^®  and  the  creditor  cannot 
thereafter  repudiate  his  act.^^  There  are  a  few  decisions  which  seem 
to  conflict  with  this  rule,  but  they  are  overborne  by  such  a  weight  of 
authority  that  the  principle  may  be  considered  as  firmly  settled.** 
But  the  general  rule  is  subject  to  the  limitation  that  the  thing  accepted 
is  presumably  of  some  value,  either  general  or  special,  to  such  cred- 
itor.** Thus  a  payment  made  in  property  on  which  a  third  person 
holds  a  paramount  claim  will  not  discharge  an  obligation  although 
it  was  accepted  for  that  purpose.^*  So  long  as  money  oflFered  by  a 
debtor  is  genuine  and  not  mutilated,  and  is  legal  tender,  the  cred- 
itor has  no  legal  right  to  refuse  to  receive  it  in  payment  on  the 
ground  that  it  is  not  commonly  in  circulation,  and  is  not  of  the 
same  appearance  as  money  of  a  later  issue.**  But  a  creditor  is  not 
bound  to  receive  mutilated  money  in  payment  of  a  debt,  notwith- 
standing the  fact  that  such  tendered  money  may  be  redeemable  at 
the  United  States  Treasury.** 

35.  Legal  Tender. — The  United  States  constitution,  article  I,  sec- 
tion 10,  provides  that  no  state  shall  "make  anything  but  gold  and 
silver  coin  a  legal  tender  for  the  payment  of  debts."  This  provi- 
sion did  not  place  a  limitation  on  the  powers  of  Congress,  and  there- 
fore it  has  the  power  to  make  other  medium  than  gold  and  silver 
legal  tender  for  the  payment  of  debts  between  individusds;  *'  and 

Marine  Bank  v.  Chandler,  27  111.  525,       Note:  10  L.R.A.(N.S.)  544. 

81  Am.  Dec.  249 ;  Bom  v.  Indianapolis       As  to  payment  in  something  other 

First  Nat.  Bank,  123  Ind.  78,  24  N.  E.  than   money   constituting   accord   and 

173, 18  A.  S.  R.  312  and  note,  7  L.R.A.  satisfaction,   see  Accord   and   Satis- 

442;  Farmers'  Loan,  etc.,  Co.  v.  Can-  paction,  vol.  1,  p.  187  et  seq. 

ada,  etc.,  R.  Co.,  127  Ind.  250,  26  N.       11.  San  Juan  v.  St.  John's  Gas  Co., 

E.   784,  11  L.R.A.   740;   Graydon   v.   195  U.  S.  510,  25  S.  Ct.  108,  49  U.  S. 

Patterson,  13  la.   256,   81   Am.   Dec.    (L.  ed.)  299:  Dnnhnm  v.  Peterson,  5 

432  and  note;  State  Bank  v.  Byrne,  N.  D.  414,  67  N.  W.  293,  57  A.  S. 

97  Mich.  178,  56  N.  W.  355,  37  A.  S.   R.  556  and  note,  36  L.R.A.  232. 

R.  332  and  note,  21  L.R.A.  753 ;  Mans-       12.  Ralston   v.   Wood,   15   111,   159, 

field  V.  Dameron,  42  W.  Va.  794,  26  58  Am.  Dec.  604  (stating  rule). 

S.  E.  527,  57  A.  S.  R.  884.  13.  Note:  10  L.R.A. (N.S.)  514. 

Notes:  37  A.  S.  R.  335;  39  A.  S.  R.  14.  Ball  v.  Sledge,  82  Miss.  749,  35 
475.  So.  447,  100  A.  S.  R.  654. 

10.  Ralston  v.  Wood,  15  111.  159,  53  15.  Atlanta  Consol.  St.  R.  Co.  v. 
Am.  Dec.  604;  Ryan  v.  Dunlap,  17  Keeny,  99  Ga.  2(i6,  25  S.  E.  629,  33 
111.  40,  63  Am.  Dec.  334;  Marine  Bank  L.R.A.  824.  See  Money,  vol.  IS, 
V.  Chandler,  27  111.  525,  81  Am.  Dec.  p.  1266. 

249 ;  Dunham  v.  Peterson,  5  N.  D.  414,       16.  North  Hudson  County  R.  Co.  v. 
67  N.  W.  293,  57  A.  S.  R.  556  and  Anderson,  61  N.  J.  L.  248,  39  Atl. 
note,    36    L.R.A.    232;    Stevenson    v.  905,  68  A.  S.  R.  703,  40  L.R.A.  410. 
Pemberton,  1  Dall.  (Pa.)   3,  1  U.  S.       17.  Note:    87   Am.   Dec.   125.     See 
(L.  ed.)  11.  Money,  vol.  18,  p.  1271  et  seq. 
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therefore  the  act  making  the  treasury  notes  of  the  United  States  a 
legal  tender  in  payment  of  private  debts  in  time  of  peace  as  well 
as  in  time  of  war  was  within  the  constitutional  power  of  Congress.*® 
One  owing  a  debt  may  pay  it  in  gold  coin  or  legal  tender  notes  of 
the  United  States,  as  he  chooses,  unless  there  is  something  to  the 
contrary  in  the  obligation  out  of  which  the  debt  ariscs.^^  This  rule 
applies  although  the  contract  was  entered  into  prior  to  such  acts,**^ 
and  whether  the  contract  is  express  or  implied,  and  whether  it  exists 
in  parol,  or  in  a  promissory  note,  or  in  a  judgment.*  A  coin  dollar 
is  worth  no  more  for  the  purposes  of  tender  in  payment  of  an  ordi- 
nary debt  than  a  note  dollar.  It  is  true  that  in  the  market,  as  an 
article  of  merchandise,  one  may  be  of  greater  value  than  the  other ; 
but  as  money,  that  is  to  say,  as  a  medium  of  exchange,  the  law  knows 
no  difference  between  them.*  The  legal  tender  act  applies  only  to 
debts  which  are  payable  in  money  generally,  and  not  to  obligations 
payable  in  a  specified  kind  of  money  or  in  commodities  or  obligations 
of  any  other  kind ;  •  and  it  relates  only  to  debts  in  the  ordinary  sense 
of  the  word  arising  out  of  simple  contracts  or  contracts  by  specialty, 
which  include  judgments  and  recognizances.*  It  has  no  reference 
to  taxes  imposed  by  state  authority,^  and  therefore  a  state  may  make 
its  taxes  payable  in  gold  and  silver.®  Nothing  but  gold  and  silver 
coin  has  been  made  a  legal  tender  for  customs  duties.' 

36.  Bank  Notes  Generally. — Bank  notes  constitute  a  large  and 
convenient  part  of  the  currency  of  our  country,  and,  by  common 
consent,  serve  to  a  great  extent  all  the  purposes  of  coin.  In  them- 
selves they  are  not  money,  for  they  are  not  a  legal  tender;  and  yet 

IS,  Legal  Tender  Case,  110  U.  S.   24  U.  S.  (L.  ed.)  424. 
421,  4  S.  Ct.  122,  28  U.  S.   (L.  ed.)       2.  Thompson    v.   Butler,   95   U.    S. 
204;  Johnson  v.  Ivev,  4  Cold.  (Tenn.)   694,  24  U.  S.  (L.  ed.)  540;  Gilman  v. 
608,  94  Am.  Dec.  206.  Douglas  County,  6  Nev.   27,   3  Am. 

Note:  87  Am.  Dec.  125.  Rep.  237. 

19.  Ware  v.  Hylton,  3  Dall.  199,  1  3.  Trebilcock  v.  Wilson,  12  Wall. 
U.  S.  (L.  ed.)  568;  Dooley  v.  Smith,  687,  20  U.  S.  (L.  ed.)  460.  As  to 
13  Wall.  604,  20  U.  S.  (L.  ed.)  647;  contracts  designating  payment  in  a 
Norwich,  etc.,  R.  Co.  v.  Johnson,  15  particular  kind  of  money,  see  infra, 
Wall.   195,  21   U.    S.    (L.   ed.)    178;  par.  47. 

Marvland  v.  Baltimore,  etc.,  R.  Co.,  4.  Lane  County  v.  Oregon,  7  Wall. 
22  WaU.  105,  22  U.  S.  (L.  ed.)  713;  71,  19  U.  S.  (L.  ed.)  101. 
Thompson  v.  Butler,  95  U.  S.  694,  24  5.  Lane  County  v.  Oregon,  7  Wall. 
U.  S.  (L.  ed.)  540;  Galliano  v.  Pierre,  71,  19  U.  S.  (L.  ed.)  101;. Hepburn  v. 
18  La.  Ann.  10,  89  Am.  Dec.  643 :  At-  Griswold,  8  Wall.  603,  19  U.  S.  (L. 
wood  V.  Cornwall,  28  Mich.  336,  15  ed.)  513. 
Am.  Ret).  219.  6.  Lane  County  v.  Oregon.  7  Wall. 

20.  Legal  Tender  Cases,  12  Wall.  71,  19  U.  S.  (L.  ed.)  101;  Hagar  v. 
457,  20  U.  S.  (L.  ed.)  287;  Dooloy  v.  Reclamation  Dist.  No.  108,  111  U.  S. 
Smith,  13  Wall.  604,  20  U.  S.  (L.  ed.)  701,  4  S.  Ct.  663,  28  U.  S.  (L.  ed.) 
547;  Norwirh,  etc.,  R.  Co.  v.  Johnson,  569. 

16  Wall.  195,  21  U.  S.  (L.  ed.)  178.         7.  Cheang-Koe  v.  United  States,  3 
1.  Blount  V.  Windley,  95  U.  S.  173,  Wall.  320,  18  U.  S.  (L.  ed.)  72. 
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they  are  a  good  tender,  unless  specially  objected  to  as  being  notes 
merely  and  not  money.®  But  the  creditor  may  refuse  to  receive  bank 
notes  in  payment,  for  he  has  the  absolute  right,  in  the  absence  of 
any  agreement  to  the  contrary,  to  money  in  discharge  of  an  obliga- 
tion held  by  him.*  There  is  a  conflict  in  the  cases  dealing  with 
transfers  of  bank  notes  or  bills  payable  to  a  bearer  on  demand  and 
current  as  a  medium  of  exchange,  arising  out  of  diverse  views  of 
their  character  and  functions.  If  paper  of  this  sort  is  regarded  as 
the  same  in  kind  as  ordinary  private  commercial  paper,  it  is  plain 
that  the  principles  applied  to  transfers  of  private  paper  will  apply 
equally  to  the  passing  of  circulating  bank  notes;  but,  if  bank  bills 
circulating  as  currency  are  regarded  as  money,  and  as  passing  from 
hand  to  hand  as  a  substitute  for  coin,  then  the  principles  which 
govern  payments  of  cash  in  like  circumstances  will  apply  when  they 
are  disbursed  in  the  purchase  of  property  or  the  payment  of  debts.*® 
The  question  arose,  with  considerable  frequency  in  the  early  history 
of  this  country,  whether  a  payment  in  bank  notes  was  a  discharge 
of  a  contract  which  did  not  specifically  designate  the  kind  of  money 
with  which  it  must  be  discharged.  In  determining  this  question  ^t 
is  first  necessary  to  decide  what  is  included  within  the  term  "money" 
or  "dollars."  In  general,  money  is  a  generic  term,  and  covers  every- 
thing which  by  consent  is  made  to  represent  property  and  passes  as 
such  currently  from  hand  to  hand.*^  When  paper  money  is  of 
standard  value,  it  passes  as  money,  is  received  as  money,  and  is  sub- 
ject to  the  same  rules  regulating  payments  when  made,  as  if  it  were 
gold  and  silver.  This  being  so,  the  rule  is  that  current  convertible 
bank  notes  are  money,  and  a  payment  made  in  them  is  a  good 
payment.*'  A  debt  owing  to  a  bank  will  be  discharged  by  a  pay- 
ment to  it  in  its  own  notes;  and  it  has  been  held  that  a  payment 
into  court  in  the  notes  of  a  bank  is  a  good  payment  as  between  it 
and  its  debtor,  no  matter  when  they  were  procured  by  him.*^  On 
the  other  hand  it  has  been  held  that  a  judgment  cannot  be  paid  in 
bank  notes,  although  the  bank  issuing  the  notes  is  the  holder  of 
the  judgment.** 

8.  GriflSn    t.    Thompson,    2    How.       11.  See  Money,  vol.  18,  pp.  1266- 
244,  11  U.  S.  (L.  ed.)  253;  Corbit  v.  1267. 

Smyrna  Bank,  2  Har.  (Del.)  235,  30  12.  Corbit  v.  Smyrna  Bank,  2  Har. 

Am.    Dec.    635;    Ware    v.    Street,    2  (Del.)  235,  30  Am.  Dec.  635;  Crutch- 

Head  (Tenn.)   609,  75  Am.  Dec.  755.  field  v.  Robins,  5  Humph.  (Tenn.)  15, 

And  see  Banks,  vol.  3,  p.  599  et  seq.;  42  Am.  Dec.  417. 

Money,  vol.  18,  pp.  12G9-1270.  13.  Blount  v.  Windley,  68  K  C.  1, 

9.  Graydon  v.  Patterson,  13  la.  256,  12  Am.  Rep.  616;  Northampton  Bank 
81  Am.  Dec.  432.  v.  Balliet,  8  Watts  &  S.    (Pa.)    311, 

10.  Note:  10  L.R.A.(N.S.)  526.    As  42  Am.  Dec.  297. 

to  the  rules  applicable  to  commercial  14.  State  Bank  v.  Coxe,  8  N.  J  L, 
paper,  see  infra,  par.  57  et  seq.  172,  14  Am.  Dec,  417. 
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37.  Notes  of  Insolvent  Bank. — There  is  a  sharp  conflict  in  the  deci- 
sions over  the  question  as  to  the  effect  of  the  present  or  future  insol- 
vency of  tho  bank  of  issue  on  a  payment  made  in  bank  bills.  This 
difference  is  traceable  mainly  to  the  fact  that  bank  notes  are  con- 
sidered by  some  courts  as  in  most  respects  the  same  as  negotiable 
promissory  notes  of  individuals  while  other  courts  class  them  as 
money.  There  is  an  imphed  agreement,  when  bank  notes  in  common 
circulation  as  money  are  paid  by  a  debtor  to  his  creditor,  that  the 
latter  accepts  them,  running  the  risk  of  the  future  failure  of  the 
bank  of  issue,  if  at  the  time  of  the  payment  such  bank  is  continuing 
to  redeem  its  notes  in  specie  over  its  own  counter.^^  This  implied 
agreement  between  the  parties  arises  from  the  fact  that  bills  of  this 
description,  so  long  as  the  bank  which  issued  them  continues  to 
redeem  them  in  specie  at  its  counter,  are  by  common  consent  treated 
as  money,  and  are  constantly  passed  from  hand  to  hand  as  such.^® 
The  corresponding  proposition  is  that  the  bills  of  an  insolvent  bank 
are  not  satisfaction  of  an  antecedent  debt,  although  they  were  current 
at  the  place  where  they  were  given  and  neither  party  knew  of  the 
insolvency.^'  In  some  jurisdictions  such  instruments  are  treated 
strictly  as  promissory  notes  of  individuals  and  the  law  applicable  to 
such  notes  is  applied.  According  to  these  authorities  the  character 
which  bank  notes,  or  any  other  negotiable  notes,  have  as  money,  the 
legal  effect  of  a  payment  in  them,  and  the  agreement  implied  on 
receiving  them,  seem  not  to  arise  from  or  to  be  established  by  any 
conventional  regulation.  The  community  may,  for  the  facilities  of 
business,  by  what  may  be  assumed  to  be  common  consent,  or  a  con- 
ventional regulation,  receive  bank  notes;  they  may  receive  them  with 
an  express  agreen;ient  or  without  any  agreement,  or  may  refuse  them 
altogether,  for  they  are  not  a  legal  tender ;  and  so  may  each  member 
of  the  community.  But  if  they  are  received  without  any  agreement 
or  understanding  as  to  liability,  the  law  regulates  their  operation, 
and  settles  how  far  they  are  to  be  considered  as  money.  ^®  Under 
the  principles  thus  announced  the  rule  is  that  when  a  bank  note 
is  given  bona  fide  and  received  without  objection  in  exchange  for 
goods,  money,  notes,  or  bills  or  on  general  deposit  by  a  bank  and 
there  is  no  agreement  or  understanding  express  or  implied  between 
the  parties  as  to  which  of  them  shall  stand  the  risk  of  the  then  or 

15.  Ontario  Bank  v.  Lightbody,  13  Wend.  (N.  Y.)  101,  27  Am.  Dec.  179; 
Wend.  (N.  Y.)  101,  27  Am.  Dec.  179;  Westfall  v.  Braley,  10  Ohio  St.  188,  75 
Ware  v.  Street,  2  Head  (Tenn.)  609,  Am.  Dec.  509;  Wainwright  v.  Web- 
75  Am.  Dec.  755.  ster,  11  Vt.  576,  34  Am.  Dec.  707. 

Note:  10  L.R.A.(N.S.)  527,  529.  Notes:  37  Am.  Dec.  449;  6  U.  S. 

16.  Ontario  Bank  v.  Ligbtbody,  13    (L.  ed.)  335. 

Wend.  (N.  Y.)  101,  27  Am.  Dee.  179       18.  Corbit  v.  Smyrna  Bank,  2  Har. 
and  note.  (Del.)  235,  30  Am.  Dec.  635. 

17.  Ontario  Bank  v.  Lightbody,  13 
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future  solvency  of  the  bank  issuing  such  note,  the  person  thus  receiv- 
ing such  note  assumes  all  the  risk  of  its  solvency  and  is  without 
remedy  against  the  person  from  whom  he  thus  received  it,  although 
it  may  afterwards  appear  that  the  bank  issuing  such  note  had  at  the 
time  of  the  transaction  failed.^®  Some  courts  have  laid  down  the 
rule  that  bank  notes  are  not  to  be  treated  as  promissory  notes  but 
as  money  and  that  a  bona  fide  payment  in  notes  of  a  bank  which 
failed,  neither  party  having  knowledge  of  the  failure,  will  discharge 
an  antecedent  debt.*^ 

38.  Money  Current  at  Time  and  Place  of  Payment. — ^The  general 
rule,  under  both  the  common  and  the  civil  law,  is  that,  in  the  absence 
of  a  stipulation  to  the  contrary,  the  character  of  money  which  is 
current  at  the  time  fixed  for  performance  of  a  contract  is  the  medium 
in  which  payments  may  be  made.^  Accordingly  it  has  been  held 
that  payment  of  a  debt  during  the  late  Civil  War  in  Confederate 
money,  and  accepted,  will  be  regsirded  as  a  full  settlement,  not  sub- 
ject to  be  again  opened.*  A  contract  entered  into  in  Porto  Rico 
prior  to  its  acquisition  by  the  United  States  which  provided  that 
it  was  to  be  satisfied  with  money  current  at  the  time  of  payment 
at  the  rate  of  one  hundred  centavos  for  each  peso  was  held  to  be 
payable,  after  the  acquisition  of  Porto  Rico,  in  United  States  cur- 
rency at  the  rate  of  exchange  prescribed  by  Congress.' 

39.  Confederate  Money. — ^Bank  notes  were  issued  early  in  the 
Civil  War  by  the  Confederate  government,  and  these  notes  in  a  short 
time  became  almost  exclusively  the  currency  of  the  insurgent  states. 
As  contracts  in  themselves,  except  in  the  contingency  of  successful 
revolution,  these  notes  were  nullities ;  for,  except  in  that  event,  there 
could  be  no  payer.  They  bore,  indeed,  this  character  on  their  face, 
for  they  were  made  payable  only  ^'after  the  ratification  of  a  treaty 
of  peace  between  the  Confederate  States  and  the  United  States  of 
America."  While  the  war  lasted,  however,  they  had  a  certain  con- 
tingent value,  and  were  used  as  money  in  nearly  all  the  business 
transactions  of  many  millions  of  people.  They  must  be  regarded, 
therefore,  as  a  currency,  imposed  on  the  community  by  irresistible 

19.  Lowrey  v.  Murrell,  2  Port.  457,  20  U.  S.  (L.  ed.)  287;  San  Juan 
(Ala.)  liSO,  27  Am.  Dec.  651;  Corbit  v.  St.  John's  Gas  Co.,  195  U.  S.  510, 
V.  Sm>Tna  Bank,  2  Har.  (Del.)  235,  25  S.  Ct.  108,  49  U.  S.  (L.  ed.)  299, 
30  Am.  Dec.  635 ;  Ware  v.   Street,  2  1  Ann.  Gas.  796. 

Head  (Teun.)  609,  75  Am.  Dec.  755;  2.  Hendry  v.  Benlisa,  37  Fla.  609, 

Sci-uggs  V.  Gass,  8  Yerg.  (Tenn.)  175,  20  So.  800,  34  L.R.A.  283;  Sands  v. 

29  Am.  Dec.  114;  Edmunds  v.  Digges,  New  York  L.  Ins.  Co.,  50  N.  Y.  626, 

1  Grat.  (Va.)  359,  42  Am.  Dec.  561.  10  Am.  Rep.  535;  Mayer  v.  Mordecai, 

20.  Bayard  v.  Shunk,  1  Watts  &  S.  IS.  C.  383,  7  Am.  Rep.  26.  And  see 
(Pa.)  92,  37  Am.  Dec.  441;  Scruggs  infra,  par.  39. 

V.  Gass,  8  Yerg.  (Tenn.)  175,  29  Am.  3.  Serralles  v.  Esbri,  200  U.  S.  103, 
Dec.  114.  26  S.  Ct.  176,  50  U.  S.  (L.  ed.)  391. 

1.  Legal    Tender    Cases,    12    Wall. 
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force.  It  seems  to  follow  as  a  necessary  consequence  from  this  actual 
supremacy  of  the  insurgent  government,  as  a  belUgerent,  within  the 
territory  where  it  circulated,  and  from  the  necessity  of  civil  obedience 
on  the  part  of  all  who  remained  in  it,  that  this  currency  must  be 
considered  in  courts  of  law  in  the  same  light  as  if  it  had  been  issued 
by  a  foreign  government,  temporarily  occupying  a  part  of  the  terri- 
tory of  the  United  States.*  Confederate  notes  became  worthless  by 
force  of  circumstances.  But  during  a  limited  time  they  passed  cur- 
rently from  hand  to  hand  as  money  in  the  jurisdiction  of  their  issue. 
And  where  during  the  period  of  their  apparent  validity  they  were 
paid  and  received  as  payment  the  courts  have  refused  to  unsettle  or 
destroy  the  rights  of  the  parties  based  on  such  a  payment,  and  have 
held  in  the  case  of  a  debt  paid,  or  property  sold  and  paid  for,  in 
Confederate  money,  it  would  be  unreasonable  to  rip  up  the  trans- 
action and  compel  the  repayment  of  the  money,*  But  a  debt  paid 
in  Confederate  notes  against  the  will  of  the  creditor  and  as  a  result 
of  duress  was  not  satisfied  when  it  was  his  right  to  demand  and 
receive  legal  tender.*  And  it  has  been  held  that  Confederate  notes 
were  not  receivable  in  the  payment  of  taxes.'  Debts  not  being  tangible 
things  subject  to  physical  seizure  and  removal,  the  debtors  cannot 
claim  release  from  liability  to  their  creditors  by  reason  of  the  coerced 
payment  of  equivalent  sums  to  an  unlawful  combination  and  it  was 
held  that  a  debtor  was  not  released  by  payment  compelled  in  sequestra- 
tion proceedings  by  the  Confederate  government.* 

40.  Counterfeit  and  Base  Coin. — It  is  well  settled,  both  in  Eng- 
land and  in  most  of  the  American  states,  that  a  payment  in  base 
coin  or  in  counterfeit  money  will  not  discharge  an  obligation,^ 
whether  it  is  received  in  payment  of  an  antecedent  debt  or  for  goods 
or  other  present  consideration,^^  but  leaves  the  original  debt  in  full 
force  and  eflfect^*   where  there  has  been  no  fraud  nor  improper 

4.  Thorington  v.  Smith,  8  Wall.  1,       Note:  19  U.  S.  (L.  ed.)  362. 

19  U.   S.    (L.  ed.)    361 :    ConiVMlerate  6.  Emerson  v.  Lee,  18  La.  Ann.  134, 

Note  Cases,  19  Wall.  548,  22  U.  S.  (L.  89  Am.  Dec.  648 ;  Mann  v.  Lewis,  3 

ed.)  196;  Wilmington,  etc.,  R.  Co.  v.  W.  Va.  215,  100  Am.  Dec.  747. 

King,  91  U.  S.  3,  23  U.  S.   (L.  ed.)  7.  Taylor  v.  Thomas,  22  Wall.  479, 

186.  22  U.  S.  (L.  ed.)  789. 

5.  Glasf?ow  V.  Lipse,  117  U.  S.  327,  8.  Williams  v.  Bniffy,  96  U.  S.  176, 
6  S.  Ct.  757,  29  U.  S.  (L.  ed.)  901;  24  U.  S.  (L.  ed.)  716. 
Washington  v.  Opie,  145  U.  S.  214,  12  9.  United  States  v.  Morgan,  11 
S.  Ct.  822,  36  U.  S.  (L.  ed.)  580;  Rob-  How.  154,  13  U.  S.  (L.  ed.)  643;  Gil- 
inson  v.  International  L.  Assur.  Soc,  man  v.  Peck,  11  Vt.  516,  34  Am.  Dec. 
42  N.  Y.  54,  1  Am.  Rep.  400;  Mayer  702. 

V.  Mordecai,  1  S.  C.  3S3,  7  Am.  Rep.  10.  Bank  of  United  States  v. 
26;Henly  V.Franklin,  3  Cold.  (Tenn.)  Georgia  Bank,  10  Wheat.  333,  6  U. 
472,  91  Am.  Dec.  296;  Ritchie  v.  S.  (L.  ed.)  334  and  note;  Bank  v. 
Sweet,  32  Tex.  333,  5  Am.  Rep.  245;  Buchanan,  87  Tenn.  32,  9  S.  W.  202,  10 
Brown  v.  Wylie,  2  W.  Ya.  502,  98  A.  S.  R.  617, 1  L.R.A.  199  and  note.  • 
Am.  Dec  781.  11.  Bank     of     United     States     ▼. 
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conduct  on  the  part  of  the  payee.**  And  the  creditor  may  recover 
hack  the  consideration  paid  or  may  sue  on  his  original  demand/' 
or  an  action  may  be  brought  immediately,  on  an  implied  promise  or 
warranty  that  the  money  was  genuine,  whether  he  knew  it  to  be 
counterfeit  or  not,  and  a  return  of  the  money  before  bringing  the 
action  is  unnecessary.**  A  payment  in  counterfeit,  instead  of  genu- 
ine, bank  bills  is  not  to  be  regarded  as  a  valid  payment  of  a  debt, 
merely  because  the  creditor  did  not  perceive  and  detect  the  false 
bills  at  the  time  of  payment.  The  reasonable  doctrine,  and  one 
which  undoubtedly  agrees  with  the  common  sense  of  mankind,  is 
that  if  a  creditor  receives  by  mistake  anything  in  payment,  different 
from  what  was  due,  and  on  the  supposition  that  it  was  the  thing 
actually  due,  as  if  he  receives  brass  instead  of  gold,  the  debtor  is 
not  discharged,  and  the  creditor,  on  offering  to  return  that  which 
he  received,  may  demand  that  which  is  due  by  the  contract.*'^  But 
it  is  held  that  receiving  the  spurious  article  should  be  regarded 
as  an  election  to  retain  it  unless  the  person  receiving  it  uses  speedy  and 
active  diligence  to  determine  its  character,  and  to  notify  the  giver  that 
he  may  protect  himself  against  prior  parties.*®  This  principle  does 
not  apply,  however,  to  a  payment  made  bona  fide  to  a  bank,  in  its  own 
notes,  which  are  received  as  cash,  and  afterwards  discovered  to  be 
forged.*' 

41.  Payment  in  Stolen  Money. — There  is  no  doubt  that  a  thief 
may  use  stolen  money,  or  stolen  negotiable  securities  before  their 
maturity,  to  pay  his  debts.* ^  The  authorities  are  uniform  that  where 
the  money  is  received  in  good  faith,  and  in  the  ordinary  course  of 
business,  and  for  a  valuable  consideration,  it  cannot  be  recovered 
back  because  it  was  wrongfully  obtained  of  some  other  person  by 
the  payer.  To  hold  otherwise  would  be  to  put  every  man  who  receives 
money  in  the  due  course  of  his  business  on  inquiry,  at  his  peril, 
as  to  the  manner  in  which  such  money  was  procured  by  the  payer.*' 

Georgia  Bank,  10  Wheat.  333,  6  U.  S.       14.  Watson   v.   Cresap,  1  B.   Mon. 

(L.  ed.)   334;  Bank  v.  Buchanan,  87  (Ky.)  195,  36  Am.  Dec.  572. 
Tenn.  32,  9  S.  W.  202,  10  A.  S.  R.       15.  Boyd  v.  Mexico  Southern  Bank, 

617,  1  L.R.A.  199  and  note.  67  Mo.  537,  29  Am.  Rep.  515;  Markle 

12.  Bank  of  United  States  v.  v.  Hatfield,  2  Johns.  (N.  Y.)  455,  3 
Georgia  Bank,  10  Wheat.  333,  6  U.  S.  Am.  Dec.  446. 

(L.  ed.)    334;   Raymond  v.   Baar,  13       16.  Atwood  v.   Comwell,  28   Mich, 
Sorg.  &  R.    (Pa.)'  318,  15  Am.   Dec.   336,  15  Am.  Rep.  219. 
603;  Bank  v.  Buchanan,  87  Tenn.  32,       17.  Bank     of     United     States     v. 
9  S.  W.  202,  10  A.  S.  R.  617,  1  L.R.A.   Georgia  Bank,  10  Wheat.  333,  6  U.  S. 
199  and  note.  (L.  ed.)  334. 

13.  Bank  of  United  States  v.  18.  Atlantic  Cotton  Mills  v.  Indian 
Georgia  Bank,  10  Wheat.  333,  6  U.  S.  Orchard  Mills,  147  Mass.  268,  17  N. 
(L.  ed.)  334;  Boyd  v.  Mexico  Southern   E.  496,  9  A.  S.  R.  698. 

Bank,  67  Mo.  537,  29  Am.  Rep.  515 ;  19.  Rankin  v.  Chase  Nat.  Bank,  188 
Oilman  v.  Peck,  11  Vt.  516,  34  Am.  U.  S.  557,  23  S.  Ct.  372,  47  U.  S.  (L. 
Dec.  702.  ed.)    594;    Chicago    ▼.    Northwestern 
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But  a  person  who  is  an  officer  of  two  corporations,  to  one  of  which 
he  is  indebted,  cannot  discharge  the  debt  by  fraudulently  transferring 
funds  from  the  other  corporation,  for  the  reason  that  the  money 
was  not  received  as  payment  by  anyone  authorized  to  act  for  the 
creditor  and  if  the  creditor  subsequently  adopted  the  act  of  its  agent 
it  will  be  held  to  have  adopted  the  fraud.** 

42.  Mutual  Debts. — It  is  well  settled  that  mutual  debts  do  not, 
per  se,  extinguish  each  other.^  To  effect  such  extinguishment,  there 
must  be  some  act  of  the  parties,  while  mutually  debtor  and  creditor, 
by  which  they  conclusively  establish  that  one  shall  go  in  satisfaction 
of  the  other,  which  act  must  be  of  binding  efficacy,  so  as  to  accom- 
pany the  claims  into  whosesoever  hands  they  may  pass,  and  fix  defini- 
tively their  character,  and  determine  whether  they  still  subsist  as 
debts,  or  become  canceled  and  extinguished.*  Thus  where  there  are 
demands  on  each  side,  the  striking  of  a  balance  converts  the  setofiF 
into  payment.'  The  doctrine  of  the  civil  law  was  that  mutual  debts 
extinguished  each  other  by  operation  of  law,  and  that  in  such  case 
no  recovery  could  be  had  except  for  a  balance  due  on  the  larger 
debt.  And  this  extended  to  cases  in  which  the  debtor  had  pro- 
cured an  assignment  or  cession  of  the  debt  of  a  third  person  against 
his  creditor.  So  that,  from  the  moment  the  creditor  had  notice  of 
the  transfer,  compensation,  as  it  is  called  in  the  civil  law,  took 
plao^;  that  is,  the  debts  were  extinguished  so  far  as  the  amount  due 
on  the  smaller  debt  could  rightfully  compensate  the  larger.* 

43.  Payment  in  Property. — While  in  the  absence  of  any  agree- 
ment to  the  contrary  money  is  the  sole  medium  of  payment,*  still 
payment  does  not  necessarily  import  delivery  of  money .•  It  may 
be  made  in  merchandise  or  any  commodity  other  than  money  which 

Mut.  L.  Ins.  Co.,  218  111.  40,  75  N.  E.  315,  25  Am.  Dec.  393;  Green  v.  Dis- 

803,  1  L.R.A.(N.S.)   770;  Burnett  v.  brow,  79  N.  Y.  1,  35  Am.  Rep.  496; 

Gustafson,  54  la.  86,  6  N.  W.  132,  37  Post  v.  Carmalt,  2  Watts  &  S.  (Pa.) 

Am.  Rep.  190;  Chamberlain  v.  Reed,  70,  37  Am.  Dec.  484;  Putnam  v.  Rus- 

13  Me.  357,  29  Am.  Dec.  506;  Walker  sell,   17   Vt.    54,   42   Am.   Dec.    478; 

V.   Conant,  69  Mich.   321,  37  N.  W.  Walker  v.  Nussey,  16  M.  &  W.  302, 

292,   13  A.   S.   R.   391;    Stephens  v.  16  L.  J.  Exch.  120,  21  Eng.  Rul.  Cas. 

Board  of  Education,  79   N.   Y.   183,  18. 

35  Am.  Rep.  511;  Newhall  v.  Wyatt,  2.  Parker  v.   Carter,  91  Ark.   162, 

139  N.  Y.  452,  34  N.  E.  1045,  36  A.  120  S.  W.  836,  134  A.  S.  R.  60 ;  Post 

S.  R.  712;  Kilpatrick  v.  Germania  L.  v.  Carmalt,  2  Watts  &  S.  (Pa.)  70,  37 

Ins,  Co.,  183  N.  Y.  163,  75  N.  E.  1124,  Am.  Dec.  484. 

Ill  A.  S.  R.  722,  2  L.R.A.(N.S.)  574.  Note:  21  Eng.  Rul.  Cas.  16. 

20.  Atlantic  Cotton  Mills  v.  Indian  3.  Norton  v.  Larco,  30  Cal.  126,  89 

Orchard  Mills,  147  Mass.  268,  17  N.  Am.  Dec.  70. 

E.  496,  9  A.  S.  R.  698.  4.  Blount  v.  Windley,  95  U.  S.  173, 

1.  Blount  V.  Windley,  95  U.  S.  173,  24  U.  S.  (L.  ed.)  424. 

24  U.    S.    (L.   ed.)    424;    Norton    v.  5.  See  supra,  par.  34. 

Larco,  30  Cal.  126,  89  Am.  Dec.  70;  6.  Ryan  v.  Dunlap,  17  111.  40,  63 

Cary  v.   Bancroft,  14  Pick.    (Mass.)  Am.  Dec.  334. 
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the  parties  to  the  transaction  agree  shall  be  accepted  as  payment ; ' 
but  the  consent  of  the  creditor  to  accept  as  payment  the  thing  received 
is  as  essential  as  the  purpose  of  the  debtor  that  it  shall  have  that 
effect,®  for  a  debtor  cannot  make  his  creditor  a  forced  purchaser 
of  the  property  or  compel  him  to  exchange  his  obligation  for  the 
property  transferred,  and  this  is  eminently  the  case  where  no  value 
is  agreed  on,  or  even  spoken  of  at  the  time  of  the  transfer.*  It  is 
the  distinct  agreement  of  the  creditor  to  accept  the  thing  in  discharge 
of  the  debt  that  gives  it  the  character  of  payment,^®  without  which 
the  transaction  is  regarded  either  as  furnishing  matter  of  set-off,  or 
as  security  collateral  to  the  original  debt.  Hence,  when  a  debtor 
deposits  property  with  his  creditor,  unless  there  is  some  evidence 
tending  to  show  an  intention  on  the  part  of  the  debtor  to  give,  and 
also  on  the  part  of  the  creditor  to  receive,  the  property  in  satisfaction 
of  the  debt,  either  in  whole  or  in  part,  the  law  presumes  that  it  is 
given  only  as  a  collateral  security.^*  Especially  does  this  presump- 
tion arise  if  the  property  given  is  itself  a  chose  in  action  or  a  secur- 
ity of  a  different  nature  from  the  debt,  whose  value  is  neither 
intrinsic  nor  apparent,  and  is  not  agreed  on  by  the  parties.^*  The 
reason  of  this  is  that  such  act  is  not  in  its  nature  a  payment;  it 
puts  no  money  in  the  hands  of  the  creditor,  but  only  gives  him 
the  means  of  collecting  money  from  another,  and  the  burden  is 
always  on  the  debtor  to  show  that  a  substituted  performance  of  his 
obligation  to  pay  money  was  accepted  by  the  creditor  as  the  equiva- 
lent of  payment,  or  in  satisfaction  of  the  obligation.^' 

44.  Taking  Security. — ^In  general,  a  higher  security  taken  trom 
the  debtor  himself  extinguishes  the  original  contract.  This  pro- 
ceeds on  a  presumption  of  law  that  it  is  taken  in  satisfaction  of  the 
original  debt;  but  if  it  appears  otherwise  on  the  face  of  the  security, 
it  will  not  operate  as  an  extinguishment.**    Accordingly  it  has  been 

7.  Borland  v.  Nevada  Bank,  99  9.  Borland  v.  Nevada  Bank,  99  Cal. 
Cal.  89,  33  Pac.  737,  37  A.  S.  B.  32;  89,  33  Pac.  737,  37  A.  S.  R.  32. 
Ryan  v.  Dunlap,  17  111.  40,  63  Am.  10.  Borland  v.  Nevada  Bank,  99 
Dec.  334;  State  Bank  v.  Byrne,  97  Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32; 
Mich.  178,  56  N.  W.  355,  37  A.  S.  R.  Ryan  v.  Dunlap,  17  111.  40,  63  Am. 
332  and  note,  21  L.R.A.  753;  Birffum  Dec.  334. 

V.  Green,  5  N.  H.  71,  20  Am.  Dec.       11.  Borland    v.    Nevada    Bank,    99 
562;  Green  v.  Disbrow,  79  N.  Y.  1,   Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32. 
35  Am.  Rep.  496;  Kelly  v.  Kelly,  6       12.  Borland    v.    Nevada    Bank,    99 
Rand.    (Va.)   176,  18  Am.  Dec.  710;    Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32. 
Hart  V.  Nash,  2  C.  M.  &  R.  337,  41   And  see  infra,  par.  87. 
Rev.  Rep.  732,  21  Eng.  Rul.  Cas.  17.       13.  Borland    v.    Nevada    Bank,    99 

Notes :  39  A.  S.  R.  475 ;  20  L.R. A.   Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32. 
106.  14.  Costar  v.   Davies,   8   Ark.   213, 

8.  Borland    v.    Nevada    Bank,    99  46  Am.  Dec.  311;  Fidelity  Ins.  Trust, 
Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32.     etc..  Deposit  Co.  v.  Shenandoah  Val. 

Notes :  68  Am.  Dec.  610 ;  39  A.  S.   R.  Co.,  86  Va.  1,  9  S.  E.  759,  19  A.  S. 
R.  475.  R.  858. 
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held  that  a  bond  given  by  one  partner  for  a  simple  contract  debt 
due  to  a  creditor  of  the  firm,  and  accepted  by  him,  is  in  law  a  release 
of  the  other  partner,  and  an  extinction  of  the  simple  contract  debt 
at  law  and  in  equity.^*  But  a  security  which  is  of  equal  or  less 
dignity  than  one  already  held  by  a  creditor  will  not  be  presumed 
to  have  been  received  in  satisfaction  thereof.**  Accordingly  it  is 
the  rule  that  the  mere  acceptance  of  a  new  security  for  an  existing 
debt  does  not  operate  as  a  payment,  unless  it  was  intended  by  the 
parties  to  extinguish  the  old  debt  and  substitute  the  new  security  for 
it.*^  The  general  rule,  therefore,  is  that  a  renewal  of  a  mortgage 
will  not  operate  as  a  satisfaction  of  the  prior  mortgage,  in  the  absence 
of  an  agreement  to  that  effect.*®  But  the  giving  of  a  new  mortgage 
which  becomes  a  valid  lien  in  lieu  of  an  old  one  given  to  secure  non- 
negotiable  securities  without  notice  that  they  have  been  assigned  will 
discharge  the  old  mortgage  even  as  against  the  claim  of  the  assignee.** 

Contracts  Designating  Medium 

45.  In  General. — In  the  absence  of  statutory  restrictions  the  par- 
ties to  an  agreement  at  the  time  of  entering  into  or  at  any  other 
time  may  waive  payment  in  money,*®  and  the  promisee  may  agree 
to  accept  in  payment  notes,*  checks,*  drafts,'  or  any  other  thing  of 
value.*  In  other  words  the  parties  to  a  contract  may  agree  as  to 
the  medium  of  payment  and  their  contract  will  be  enforced.*^  Thus 
the  holder  of  an  instrument  dischargeable  by  inland  bills  of  exchange 
cannot  demand  money  in  payment  thereof,  plus  the  cost  of  exchange, 
for  the  maker  is  not  bound  to  discharge  his  obligation  except  by 
means  of  inland  bills;  nor  can  the  maker  tender  in  payment  money, 
with  the  cost  of  exchange;  for  his  promise  is  to  make  payment  by 

15.  Williams  v.  Hodgson,  2  Har.  &  W.  459,  45  L.R.A.(N.S.)  743;  Green- 
J.  (Md.)  474,  3  Am.  Dec.  563.  wood  v.  Cnrtis,  6  Mass.  358,  4  Am. 

16.  Hamilton  v.  Callender,  1  Dall.  Dec.  145;  Mutual  L.  Ins.  Co.  v.  Chat- 
420,  1  U.  S.  (L.  ed.)  204.  tanooga  Savings  Bank,  47  Okla.  748, 

17.  Fidelity-Ins.  Trust,  etc.,  Co.  v.  150  Pac.  190,  L.R.A.1916A  669; 
Shenandoah  Val.  R.  Co.,  86  Va.  1,  9  Barber  v.  Slade,  30  Vt.  191,  73  Am. 
S.  E.  759,  19  A.  S.  R.  858.  Dec.  299. 

Note:  10  L.R.A.(N.S.)  515.  Note:  37  A.  S.  R.  335. 

18.  See  Mortgages,  vol.  19,  p.  452.  1.  See  infra,  par.  72. 

19.  Brooke  v.  Struthers,  110  Minn.  2.  See  infra,  par.  63. 
662,  68  N.  W.  272,  35  L.R.A.  536.  3.  See  infra,  par.  61. 

20.  Winchester,   etc.,   Mfg.    Co.    v.  4.  See  supra,  par.  43. 

Punge,  109  U.  S.  651,  3  S.  Ct.  436,  5.  Brooklyn  First  Nat.  Bank  v. 
27  U.  S.  (L.  ed.)  1064;  Shipman  v.  Slette,  67  Minn.  425,  69  N.  W.  1148, 
Dist.  of  Columbia,  119  U.  S.  148,  704,  64  A.  S.  R.  429;  Northampton  Bank 
7  8.  Ct.  134,  30  U.  S.  (L.  ed.)  337;  v.  Balliet,  8  Watts  &  S.  (Pa.)  311, 
Hancock  v.  Yaden,  121  Ind.  366,  23  42  Am.  Dec.  297;  Johnson  v.  Ash. 
N.  E.  253,  16  A.  S.  R.  396,  6  L.R.A.  142  Pa.  St.  45,  21  Atl.  754,  12  L.R.A* 
576;  Unterhamscheidt  v.  Missouri  219. 
State  L.  Ins.  Co.,  160  la.  223,  138  N.       Note:  58  Am.  Dec.  610. 
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inland  bills,  which  he  must  purchase  in  the  market.*  Likewise  it 
has  been  held  that  payments  actually  received  by  state  officers  in 
pursuance  of  a  statute  are  not  void  because  made  in  state  treasury 
warrants  which  had  been  illegally  issued  in  \aolation  of  constitutional 
provisions  against  issuing  warrants  to  circulate  as  money  or  against 
bills  of  credit,  or  because  they  were  issued  in  aid  of  the  Rebellion, 
even  if  the  offer  of  the  state  to  receive  them  was  not  binding  while 
unexecuted.'  Statutes  have  been  enacted  prohibiting  the  payment 
of  certain  obligations  in  anything  but  money.  One  class  of  statutes 
prohibits  the  payment  of  laborers  in  goods  or  merchandise,  and  pro- 
vides that  wages  must  be  paid  in  money.  Where  such  a  statute  is 
applicable  it  has  been  held  that  the  laborer  creditor  could  not  waive 
the  statute  and  thereby  preclude  himself  from  demanding  that  his 
wages  be  paid  to  him  in  cash.^  In  reference  to  the  effect  of  the 
legal  tender  acts,  it  has  been  held  that  they  do  not  merely  confer 
privileges  on  debtors  for  their  benefit  but  are  measures  of  public 
policy,  and  the  right  under  them  to  pay  in  any  lawful  money  can- 
not be  waived  even  by  express  consent.*  This  is  not  the  accepted 
view,  however,  and  if  the  legal  tender  act  is  examined  in  the  light 
of  the  contemporaneous  and  subsequent  legislation  of  Congress,  and 
of  the  practice  of  the  government,  there  is  little  difficulty  in  reaching 
the  conclusion  that  it  was  not  intended  to  interfere  in  any  respect 
with  existing  or  subsequent  contracts  payable  by  their  express  terms 
in  specie;  and  that,  when  it  declares  that  the  notes  of  the  United 
States  shall  be  lawful  money,  and  a  legal  tender  for  all  debts,  it 
means  for  all  debts  which  are  payable  in  money  generally,  and  not 
obligations  payable  in  commodities,  or  obligations  of  any  other  kind.*^ 
And  the  right  to  contract  for  payment  in  gold  coin  of  the  United 
States  cannot  be  taken  away  by  a  state  statute  which  attempts  to  make 
any  debt  payable  in  any  kind  of  lawful  money.*^ 

46.  Waiver  of  Money. — The  acceptance  by  the  creditor  of  some- 
thing different  from  money  in  the  payment  of  an  obligation  amounts 
to  a  waiver  of  his  right  to  money. *^  In  the  absence  of  compulsion 
this  doctrine  is  applicable  to  the  receipt  under  protest,  in  discharge 
of  a  particular  payment,  of  a  different  money  medium  from  that 
which  was  required  by  the  contract.*'  A  protest  under  such  cir- 
cumstances is  utterly  insufficient  to  qualify  the  effect  of  the  waiver 

6.  Brooklyn    First    Nat.    Bank    v.       10.  Phillips  v.  Dugan,  21  Ohio  St. 
Slette,  67  Minn.  425,  69  N.  W.  1148,  466,  8  Am.  Rep.  66. 

64  a:  S.  B.  429.  11.  Dennis  v.  Moses,  18  Wash.  537, 

7.  Houston,  etc..  R.   Co.   v.   Texas,  52  Pac.  333,  40  L.R.A.  302. 

177  U.  S.  66,  20  S.  Ct.  545,  44  U.  S.  12.  San  Juan  v.  St.  John's  Gas  Co., 

(L.  ed.)  673.  195  U.  S.  510,  25  S.  Ct.  108,  49  U.  S. 

8.  See  Labor,  vol.  16,  pp.  501-503.  (L.  ed.)  299,  1  Ann.  Caa.  790. 

9.  Galliano  v.  Pierre,   18  La.  Ann.  13.  Savage  v.  United  States,  92  U. 
10,  89  Am.  Dec.  643.  S.  382,  23  U.   S.    (L.  ed.)    660;   San 
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evidenced  by  the  acceptance  of  what  was  offered  in  payment.^*  Where 
a  contract  is  payable  in  money,  the  acceptance  of  numerous  pay- 
ments in  current  funds  justifies  the  inference  that  current  funds  will 
be  accepted  for  subsequent  payments  and  calls  for  a  notice  of  inten- 
tion to  receive  only  coin  or  legal  tender  paper  for  subsequent  pay- 
ments, and  without  such  notice  excuses  failure  to  pay  coin  or  legal 
tender  on  the  very  day  the  money  is  due.^^ 

47.  Contract  to  Pay  in  Particular  Money. — The  legal  tender  acts 
made  United  States  treasury  notes  a  legal  tender  for  the  payment 
of  most  debts.  Since  that  act  there  have  been  two  kinds  of  money 
or  representatives  of  value  with  which  debts  may  be  paid:  coin  and 
legal  tender  notes.  An  ordinary  debtor  is  at  liberty  to  pay  his  debt 
with  either.  This  is  the  general  rule.  But  he  can  pay  his  debt  with 
legal  tender  notes  only  when  his  contract  does  not  specify  that  pay- 
ment shall  be  made  with  coin..^"®  A  contract  then  for  so  many  dollars 
contemplates  a  payment  in  any  kind  of  dollars  which  are  a  legal 
tender.*^  A  contracting  party  may  not  only  have  promised  to  pay, 
but  he  may  have  defined  the  medium  of  payment.  He  may  have 
undertaken  to  discharge  his  obligation  by  payment  in  gold  or  silver, 
and  when  he  has  he  will  be  held  to  his  contract  as  specifically  made,*^ 
and  cannot  discharge  it  in  any  other  manner  without  the  consent 
of  the  other  party,^^  and  not  even  by  the  payment  of  legal  tender 
notes.**  And  the  rule  is  clear  that  the  currency  contracted  for  is 
demandable.  and  receivable  at  the  maturity  of  the  contract,  what- 
ever change  in  its  value  by  increase  or  depreciation  may  have  taken 

Juan  v.  St.  John's  Gas  Co.,  195  V.  S.  (L.   ed.)    433;    Dewing  v.    Sears,   11 

510,  25  S.  Ct.  l08,  49  U.  S.  (L.  ed.)  Wall.   379,   20  U.   S.    (L.   ed.)    189; 

299,    1    Ann.    Cas.    796;    Gilman    v.  Maryland  v.  Baltimore,  etc.,  R.   Co., 

Douglas   County,  6   Nev.   27,   3   Am.  22  Wall.  105,  22  U.  9.  (L.  ed.)  713; 

Kep.  237.  Myers  v.   Kaufman,   37   Ga.   600,   95 

14.  Savage  v.  United  States,  92  U.  Am.  Dec.  367;  McGoon  v.  Shirk,  54 
S.  382,  23  U.  S.  (L.  ed.)  660.  111.  408,  5  Am.  Rep.  122;  Dutton  v. 

15.  Cheney  v.  Libbv,  134  U.  S.  68,  Pailaret,  52  Pa.  St.  109,  91  Am.  Dec. 
10  S.  Ct.  498,  33  U.  S.  (L.  ed.)  818.  135. 

16.  Maryland  v.  Baltimore,  etc.,  R.  Notes:  87  Am.  Dec.  127;  29  L.R.A. 
Co.,  22  Wall.  105,  22  U.  S.   (L.  ed.)  517. 

713.    And  see  supra,  par.  35.  19.  Trebilcock  v.  Wilson,  12  Wall. 

17.  Peabody  v.  Dewey,  153  111.  657,  687,  20  U.  S.  (L.  ed.)  460;  Phillips 
39  N.  E.  977,  27  L.R.A.  322 ;  Gary  v.  v.  Dugan,  21  Ohio  St.  466,  8  Am. 
Gourtenay,  103  Mass.  316,  4  Am.  Rep.  Rep.  66 ;  Johnson  v.  Ash,  142  Pa.  St. 
559;   Dutton  v.  Pailaret,  52  Pa.   St.  45,  21  Atl.  754,  12  L.R.A.  219. 

109,  91  Am.  Dec.  135.  20.  Bronson  v.  Rodes,  7  Wall.  229, 

Note:  87  Am.  Dec.  127.  19  U.  S.  (L.  ed.)  141;  Butler  v.  Hor- 

18.  Thompson    v.    Riggs,    5    WaU.  witz,  7  Wall.  258,  19  U.  S.   (L.  ed.) 
663,  18  U.  S.  (L.  ed.)   704;  Bronson  149;    Bronson   v.    Kimpton,    8   Wall. 
v.  Rodes,  7  WaU.  229,  19  U.  S.    (L.  444,  19  U.  S.  (L.  ed.)  433;  McGoon  v. 
ed.)   141:  Butler  v.  Horwitz,  7  Wall.  Shirk,  54  111.  408,  5  Am.  Rep.  122. 
258,  19  U.  S.   (L.  ed.)   149;  Bronson  Note:  29  L.R.A.  519. 

v.  Kimpton,   8   WaU.   444,  19  U.   S. 
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is  not  bound  to  enter  a  judgment  for  the  particular  money  stipu- 
lated, but  it  may  with  the  consent  of  the  creditor  at  least  direct 
the  jury  to  find  the  value  of  the  gold  in  currency  and  bring  in  a 
verdict  accordingly.^®  In  the  absence  of  consent  by  the  creditor, 
the  judgment  in  such  a  case  should  be  for  coined  dollars  and  parts 
of  dollars,  instead  of  treasury  notes  equivalent  in  market  value  to 
the  value  in  coined  money  of  the  stipulated  weight  of  pure  gold.-® 
It  is  not  on  the  basis  of  a  difference  in  the  values  of  money  that  the 
courts  will  enforce  a  contract  or  render  a  judgment  for  a  specific  kind, 
for  the  law  will  not  recognize  any  difference  in  value  between  one 
kind  of  money  which  is  a  legal  tender  and  any  other  kind  which 
is  also  a  legal  tender.  But  it  is  on  the  ground  that  the  parties  have 
specifically  contracted  (just  as  they  might  have  contracted  for  pay- 
ment in  any  other  commodity)  for  payment  in  a  specific  thing, 
the  kind  of  coin  or  other  legal  money  named.*  If  an  obligation  is 
made  payable  in  the  alternative  either  in  gold  or  legal  tender  notes, 
a  judgment  rendered  on  it  may  also  be  in  the  alternative.* 

50.  Contract  to  Pay  in  Confederate  Honey. — Contracts  stipulat- 
ing for  payments  in  Confederate  money  cannot  be  regarded,  for  that 
reason  only,  as  made  in  aid  of  a  foreign  invasion  in  the  one  case, 
or  of  a  domestic  insurrection  in  the  other.  They  have  no  necessary 
relations  to  the  hostile  government,  whether  invading  or  insurgent. 
They  are  transactions  in  the  ordinary  course  of  civil  society,  and 
though  they  may  indirectly  and  remotely  promote  the  ends  of  the 
unlawful  government,  are  without  blame,  except  when  proved  to 
have  been  entered  into  with  actual  intent  to  further  invasion  or 
insurrection.  Such  contracts  were  enforced  in  the  courts  of  the  United 
States,  after  the  restoration  of  peace,  to  the  extent  of  their  just 
obligation.*  The  principle  that  underlies  these  decisions  must  be 
that  the  agreement  to  pay  in  Confederate  treasury  notes  was  wholly 
void,  and  therefore  might  be  disregarded.  Otherwise,  the  person 
who  made  such  a  promise  undoubtedly  had  the  right  to  stand  on  it, 
and  pay  only  as  he  had  agreed  to  pay.*  The  precious  metals,  even 
after  the  issuance  of  Confederate  notes,  constituted  the  legal  money 

Phillips  V.  Dugan,  21  Ohio  St.  466,  8  2.  Lane  v.  Gluckauf,  28  Cal.  288,  87 

Am.  Rep.  66.  Am.  Dec.  121. 

Note :  87  Am.  Dec.  126,  127.  3.  Thorington  v.  Smith,  8  Wall.  1, 

19.  Gregory  v.  Morris,  96  U.  S.  619,  19  U.  S.  (L.  ed.)  361;  Wilmington, 
24  U.  S.  (L.  ed.)  740.  etc.,  R.  Co.  v.  King,  91  U.  S.  3,  23  U. 

20.  Dewing  v.  Sears,  11  Wall.  379,  S.  (L.  ed.)  186;  Cook  v.  Lillo,  103 
20  U.  S.  (L.  ed.)  189;  Phillips  v.  Du-  U.  S.  792,  26  U.  S.  (L.  ed.)  460; 
gan,  21  Ohio  St.  466,  8  Am.  Rep.  66.  Sherfy     v.     Argenbright,     1     Heisk. 

1.  Thompson   v.    Butler,   95    U.    S.    (Tenn.)    128,  2  Am.   R«p.   690.     See 
694,  24  U.  S.  (L.  ed.)  540;  Oilman  v.   contra,  Donley  v.  Tindall,  32  Tex.  43, 
Douglas   County,   6   Nev.   27,  3   Am.   5  Am.  Rep.  234. 
Rep.  237.  4.  Lawson  v.  Miller,  44  Ala.  616,  4 

Note:  87  Am.  Dec.  126.  Am.  Rep.  147. 
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of  the  insurgent  states,  and  alone  answered  the  statutory  definition 
of  dollars,  but  in  fact  had  ceased  in  nearly  all,  certainly  in  a  large 
part  of  the  dealings  of  the  people  to  be  the  measures  of  value.  When 
the  war  closed,  these  notes  of  course  became  at  once  valueless  and 
ceased  to  be  current,  but  contracts  made  on  their  purchasable  qual- 
ity,  and  in  which  they  were  designated  as  dollars,  existed  in  great 
numbers.  It  was  at  once  evident  that  great  injustice  would  in  many 
cases  be  done  if  the  terms  used  were  interpreted  only  by  reference 
to  the  coinage  of  the  United  States  or  their  legal  tender  notes,  instead 
of  the  standard  adopted  by  the  parties.  The  legal  standard  and  the 
conventional  standard  differed,  and  justice  could  be  done  only  by 
allowing  evidence  of  the  sense  in  which  they  used  the  terms,  and 
enforcing  the  contracts  thus  interpreted.  The  anomalous  condition 
of  things  at  the  South  had  created  in  the  meaning  of  the  term  ''dol- 
lars" an  ambiguity  which  only  parol  evidence  could  in  many  instances 
remove.  This  rule  was  therefore  laid  down  that  parol  evidence  was 
admissible  to  prove  that  a  contract  made  in  those  states  during  the 
war,  payable  in  "dollars,"  was  in  fact  made  for  the  payment  of  Con- 
federate dollars,*  and  that  if  that  fact  is  shown  in  an  action  on  the 
contract,  no  more  can  be  recovered  than  the  value  of  the  currency 
in  lawful  money  at  the  time  of  the  contract.* 

51.  Contract  to  Pay  in  Property. — ^Although  an  agreement  by 
which  the  obligor  may  satisfy  the  obligation  in  property  or  services 
is  valid  and  enforceable,'  it  has  been  held  that  a  promise  of  a  cred- 
itor to  accept  payment  of  a  pre-existing  debt  in  the  personal  services 
of  the  debtor  will  not  be  binding  on  him,  and  he  has  a  legal  right 
at  any  time  to  decline  a  further  execution  of  the  contract,  and  recover 
such  part  of  the  old  debt  as  remains  unpaid.®  Likewise  an  execu- 
tory agreement  to  take  property  in  payment  for  a  pre-existing  debt 
payable  in  money  is  not  a  satisfaction  of  the  debt.*  A  promise  to 
pay  a  certain  sum  in  wares  of  a  particular  trade  can  only  be  dis- 
charged by  the  delivery  or  tender  of  such  wares  as  are  entire,  and 
of  the  kind  and  fashion  then  in  ordinary  use.^®  And  where  a  pay- 
ment of  a  debt  is  to  be  in  property  to  be  taken  according  to  sample, 

5.  The  Confederate  Note  Case,  19  S.  (L.  ed.)  1031;  Effinger  v.  Kenney, 
Wall.  548,  22  U.  S.  (L.  ed.)  196;  115  U.  S.  56b,  U  S.  Ct.  179,  2y  u.  o. 
Wilmington,  etc.,  B.  Co.  v.  King,  91  (L.  ed.)  495;  Lawson  v.  Miller,  44 
U.  S.  3,  23  U.  S.  (L.  ed.)  186;  Rives  Ala.  616,  4  Am.  Rep.  147. 

V.  Duke,  105  U.  S.  132,  26  U.  S.  (L.  7.  Very  v.  Levy,  13  How.  345,  14 

ed.)  1031.  U.  S.  (L.  ed.)  173. 

6.  Thornington  v.  Smith,  8  Wall.  1,  8.  Bates  v.  Stair,  2  Vt.  536,  21  Am. 
19  U.  S.  (L.  ed.)  361;  Stewart  v.  Sala-  Dec.  568;  Manville  v.  Gay,  1  Wis.  250, 
mon,  94  U.  S.  434,  24  U.  S.  (L.  ed.)  60  Am.  Dec  379. 

275;  BisseU  v.  Heyward,  96  U.  S.  580,       9.  Hayes  v.  Allen,  160  Mass.  286, 
24  U.  S.  (L.  ed.)  678;  Cook  v.  Lillo,  35  N.  E.  852,  39  A.  S.  R.  474. 
103  U.  S.  792,  26  U.  S.  (L.  ed.)  460;       10.  Dennett    v.    Short,    7    GreenL 
Rives  V.  Duke,  105  U.  S.  132,  26  U.    (Me.)  150,  20  Am.  Dec.  356. 
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the  property  tendered  must  be  equal  in  quality  to  the  sample  or  the 
creditor  is  not  bound  to  accept  it.^*  Although  there  is  authority  to 
the  contrary/*  agreements  to  pay  in  specific  articles  are  presumed  to 
be  made  in  favor  of  the  debtor,  and  he  may  in  all  cases  pay  in- money 
in  lieu  of  the  articles.^*  By  the  weight  of  authority  contracts  pay- 
able in  specific  articles  at  a  time  and  to  an  amount  specified,  after 
the  expiration  of  such  time  become  payable  in  money  alone  if  required 
by  the  creditor.^*  But  if  a  contract  paj^able  in  specific  articles  has 
been  broken,  and  has  become  payable  in  money,  the  creditor  cannot 
thereafter  accept  part  payment  in  goods  at  his  pleasure,  and  still 
require  that  further  payments  be  made  in  money.^*  The  contrary' 
rule  is  held  in  some  jurisdictions  that  the  measure  of  damages  where 
a  debtor  fails  to  deliver  property,  under  a  covenant  to  pay  a  certain 
sum  of  money  in  specified  property  at  a  certain  price,  is  not  the 
price  stipulated  in  the  contract,  but  the  value  of  the  property  at  the 
time  of  the  breach.^*  Under  a  contract  giving  a  debtor  the  right 
to  pay  by  doing  work  on  materials  to  be  furnished  by  the  creditor, 
the  latter  cannot  destroy  that  right  by  refusing  to  furnish  the  mate- 
rials provided  for  by  the  contract.  If  the  rule  were  otherwise,  the 
result  would  be  the  punishment  of  one  who  was  entirely  free  from 
fault,  because  of  his  adversary's  default.  All  the  debtor  needs  to  do 
is  to  keep  himself  prepared  to  perform  the  stipulation,  and  notify 
the  former  of  his  readiness  to  do  the  work.  If  he  does  all  that  the 
creditor  will  permit  him  to  do,  he  cannot  be  deemed  to  be  in  default.*' 
If  a  debtor  tenders  the  property  on  the  due  date  fixed  by  the  agree- 
ment, he  may  plead  it,  and  continue  his  right  to  pay  the  property 
instead  of  the  money.*® 

52.  Duty  of  Debtor  under  Contract  Giving  Option  as  to  Medium. — 
It  is  a  rule  of  law  that  a  person  who  has  reserved  to  himself  the 
right  to  discharge  his  obligation  under  a  contract  in  two  or  more 
ditTerent  ways  may  elect,  at  any  time  before  the  day  of  payment 
has  passed,  in  which  way  he  will  discharge  it.**    If  he  exercises  this 

11.  Maute  V.  Gross,  56  Pa.  St.  250,  790,  30   L.R.A.  765 ;   Smith  v.   Cool- 
94  Am.  Dec.  62.  idge,  68  Vt.  616,  35  Atl.  432,  54  A. 

12.  Cole  v.  Ross,  9  B.  Men.   (Ky.)    S.  R.  902. 

393,  50  Am.  Dec.  517.  15.  Smith  v.  Coolidge,  68  Vt.  516, 

13.  Roberts  v.  Beatty,  2  Pen.  &  W.   35  Atl.  432,  54  A.  S.  R.  902. 

(Pa.)  63,  21  Am.  Dec.  410;  Smith  v.  16.  Cummings  v.  Dudley,  60  Cal. 
CoQhdge,  68  Vt.  516,  35  Atl.  432,  54  383,  44  Am.  Rep.  58 ;  Cole  v.  Ross,  9 
A.  S.  R.  902.  B.  Men.  (Ky.)  303,  50  Am.  Dec.  517. 

14.  McGillin  v.  Bennett,  132  U.  S.       17.  Nipp  v.  Diskey,  81  Ind.  214,  42 
445,  10  S.  Ct.  122,  33  U.  S.  (L.  ed.)    Am.  Rep.  124. 

422;  Brooks  v.  Hubbard,  3  Conn.  58,       18.  Roberts  v.  Beatty,  2  Pen.  &  W. 
8  Am.  Dec.  154;  Pinney  v.  Gleason,    (Pa.)  63,  21  Am.  Dec.  410. 
5  Wend.    (N.  Y.)   393,  21  Am.   Dec.       19.  Nipp  v.  Diskey,  81  Ind.  214,  42 
223;   Oriental   Hotel   Co.  v.   Griffiths,   Am.  Rep.  124;   Choice  v.  Moseley,  1 
88  Tex.  574,  33  S.  W.  652,  53  A.  S.  R.    Bailey's  L.  (S.  C.)  136,  19  Am.  Dec 
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option  by  making  tender  of  performance,  and  doing  all  that  it  was 
in  his  power  to  do,  he  cannot  be  deemed  to  have  lost  his  right. **^ 
But  if  a  debtor,  having  the  right  to  elect  as  to  the  medium  of  pay- 
ment, fails  duly  to  exercise  his  election,  and  make  the  proper  tender 
in  cases  where  a  tender  is  necessary,  then  the  creditor  may  enforce 
payment  in  money.*  The  money  in  such  cases  is  the  primary  ele- 
ment of  the  promise;  and  a  stipulation  that  it  may  be  discharged 
by  something  else  is  an  alternative  that  the  maker  may  avail  him- 
self of  at  or  before  the  day  of  payment.  If  he  fails  to  do  so,  the 
primary  object  of  the  promise  must  prevail ;  and  it  becomes  a  moneyed 
demand.*  The  reason  for  the  rule  is  that  the  creditor  might  reason- 
ably calculate  on  the  value  of  the  property  at  a  particular  day.  But 
if  it  were  left  to  the  debtor  at  his  election  to  make  delivery  at  any 
indefinite  period  afterwards,  he  might  select  that  time  at  which  the 
value  of  the  property  would  be  most  depreciated,  and  thus  gain  an 
advantage  inconsistent  with  his  contract.*  The  creditor,  however,  can- 
not elect  to  disregard  the  stipulation  as  to  the  mode  of  payment, 
and  demand  money  in  the  first  instance ;  *  his  right  to  payment  in 
money  does  not  arise  until  the  default  of  the  debtor  to  perform,  or 
offer  to  perform,  the  stipulation  as  to  the  mode  of  payment.* 

Payment  to  AgeTtt 

53.  In  General. — The  general  rule  that  anything  given  and  accepted 
SB  payment  will  discharge  the  obligation  to  which  it  was  intended 
to  apply  •  is  subject  to  the  limitation  that  it  applies  only  where  the 
actors  are  the  principals,  and  that  it  does  not  apply  between  an 
agent  on  the  one  side  and  a  principal  on  the  other  in  the  absence 
of  authority  resting  in  the  agent; '  and  it  is  elementary  that  an  agent 

661;  Deel  v.  Berry,  21  Tex.  463,  73   574,  33  S.  W.  652,  63  A.  S.  R.  790, 

Am.  Dec.  236;  Drake  v.  Harrison,  69   30  L.R.A.  765. 

Wis.  99,  33  N.  W.  81,  2  A.  S.  R.  717.       Note:  54  A.  S.  R.  903. 

20.  Nipp  V.  Diskey,  81  Ind.  214,  42       2.  Baker  v.  Todd,  6   Tex.   273,  55 
Am.  Rep.  124.  Ara.  Dec.  775. 

1.  Trebilcock  v.  Wilson,  12  Wall.  3.  Choice  v.  Moseley,  1  Bailey's  L. 
687,  20  U.  S.  (L.  ed.)  460;  Texas,  etc.,  (S.  C.)  136,  19  Am.  Dec.  661. 
R.  Co.  V.  Marlor,  123  U.  S.  687,  8  S.  4.  Nipp  v.  Diskev,  81  Ind.  214,  42 
Ct.  311,  31  U.  S.  (L.  ed.)  303;  Hays  Am.  Rep.  124;  Pierce  v.  Marple,  148 
▼.  Tuttle,  8  Ark.  124,  46  Am.  Dec.  309 -,  Pa.  St.  69,  23  Atl.  1008,  33  A.  S.  R. 
Cmnmings  v.  Dudley,  60  Cal.  383,  44   808. 

Am.  Rep.  58;  Nipp  v.  Diskey,  81  Ind.  5.  Nipp  v.  Diskey,  81  Ind.  214,  42 
214,  42  Am.  Rep.  124;  Farmers'  Loan,  Am.  Rep.  124. 
etc.,  Co.  V.  Canada,  etc.,  R.  Co.,  127  6.  See  supra,  par.  34. 
Ind.  250,  26  N.  E.  784,  11  L.R. A.  740 ;  7.  Graydon  v.  Patterson,  13  la.  256, 
Choice  V.  Moseley,  1  Bailey's  L.  (S.  C.)  81  Am.  Dec.  432  and  note;  Inter- 
136,  19  Am.  Dec.  661;  Baker  v.  Todd,  State  Nat.  Bank  v.  Rin^o,  72  Kan. 
6  Tex.  273.  55  Am.  Dec.  775;  Deel  v.  116,  83  Pac.  119,  115  A.  S.  R.  176,  3 
Berry,  21  Tex.  463,  73  Am.  Dec.  236;  L,R.A.(N.S.)  1179;  State  Bank  v. 
Oriental  Hote]  Co.  v.  Griffiths,  88  Tex.    Byrne,  97  Mich.  178,  56  N.  W.  366, 
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authorized  merely  to  collect  a  demand  or  to  receive  payment  of  a 
debt  cannot  bind  his  principal  by  any  arrangement  short  of  an  actual 
collection  and  receipt  of  the  money.®  In  conformity  with  this  rule 
it  is  held  that,  in  the  absence  of  instructions  to  the  contrary,  or,  at 
least,  in  the  absence  of  a  custom  or  instructions  to  the  contrary,  a 
bank  which  receives  a  check,  note,  or  similar  instrument  for  collec- 
tion is  limited  to  the  receipt  of  cash  in  payment,  and  must  either 
return  the  instrument  received  or  the  money,  and  if  it  surrenders 
the  instruanent  in  return  for  a  check  or  other  paper  of  the  party 
on  whom  it  was  drawn,  it  does  so  at  its  own  risk,  and  is  liable,  irre- 
spective of  negligence  in  the  collection  of  the  substituted  paper,  if  that 
paper  is  not  paid.'  But  the  rule  that  an  agent  is  authorized  to  receive 
nothing  but  cash  in  payment  of  a  money  demand  for  collection  does 
not  prevent  a  bank  receiving  a  note  for  collection  from  taking  in 
payment  one  of  its  own  certificates  of  deposit,  since  the  one  making 
payment  should  not  be  required  to  draw  the  money  on  the  certificate 
and  then  pay  it  back  to  the  bank.*®  Likewise  payment  to  a  bank  in 
its  own  check  of  a  claim  placed  in  its  hands  for  collection  is  equiva- 
lent to  a  payment  in  money,  though  it  fails  on  the  same  day.*^ 

54.  Sheriffs. — Public  officers  in  the  absence  of  special  statutory 
authorization,  or  direction  on  the  part  of  the  individual  for  whom 
their  acts  are  intended,  can  receive  nothing  except  money  in  pay- 
ment.**   Accordingly,  a  marshal  has  no  right  to  receive  bank  notes 

37  A.  S.  R.  332,  21  L.R.A.  753;  Crutch-  Hindle,  1  L.  R.  C.  P.  186,  2  L.  R.  C. 
field  V.  Robins,  5  Humph.  (Tenn.)  15,  P.  368,  35  L.  J.  C.  PL  161,  21  Eng. 
42  Am.  Dec.  417.  Rul.  Cas.  28. 

8.  Curtis  V.  Innerarity,  6  How.  146,       Notes:   15  Am.  Dec.  131;  40  Am. 
12  U.  S.  (L.  ed.)  380;  Aicardi  v.  Rob-  Dec.  658;  45  Am.  Dec.  185. 
bins,  41  Ala.  541,  94  Am.  Dec.  614;       And  see  Banks,  vol.  3,  p.  616. 
Runyon  v.  Snell,  116  Ind.  164,  18  N.       9.  Inter-State  Nat.  Bank  v.  Ringo, 
E.  522,  9  A.  S.  R.  839;  Graydon  v.   72  Kan.  116,  83  Pac.  119,  115  A.  S. 
Patterson,  13  la.  256,  81   Am.   Dec.  R.    176,    3    L.R.A.(N.S.)     1179    and 
432  and  note;  Martin  v.  United  States,  note;  St.  Nichols  Bank  v.  State  Nat. 
2  T.  B.  Mon.  (Ky.)  89,  15  Am.  Dec.   Bank,  128  N.  Y.  26,  27  N.  E.  849,  13 
129;  Anderson  v.  Gill,  79  Md.  312,  29  L.R.A.  241;  Merchants'  Nat.  Bank  v. 
Atl.  527,  47  A.  S.  R.  402,  25  L.R.A.   Goodman,  109  Pa.  St.  422,  2  Atl.  687, 
200;  Broughton  v.  Silloway,  114  Mass.  58  Am.  Rep.  728. 
71,  19  Am.  Rep.  312;  State  Bank  v.       10.  Note:  3  L.R.A. (N.S.)  1180. 
Byrne,  97  Mich.  178,  56  N.  W.  355,       11.  Sayles  v.  Cox,  95  Tenn.  579,  32 
37  A.  S.  R.  332,  21  L.R.A.  753;  Man-  S.  W.  626,  49  A.  S.  R.  940,  32  L.R.A. 
gum  v.  Ball,  43  Miss.  288,  5  Am.  Rep.  715  and  note. 

488 ;  Doubleday  v.  Kress,  50  N.  Y.  12.  Aicardi  v.  Robbins,  41  Ala.  541, 
410,  10  Am.  Rep.  502;  Blackwell  v.  94  Am.  Dec.  614;  Miles  v.  Richwine,  2 
Willard,  65  N.  C.  555,  6  Am.  Rep.  Rawle  (Pa.)  199,  19  Am.  Dee.  638 
749;  Mayer  v.  Mordecai,  1  S.  C.  383,  and  note;  Crutchfield  v.  Robins,  5 
7  Am.  Rep.  26;  Cooney  v.  Wade,  4  Humph.  (Tenn.)  15,  42  Am.  Dec.  417. 
Humph.  (Tenn.)  444,  40  Am.  Dec.  Notes:  40  Am.  Dec.  658;  52  Am. 
657;  Underwood  v.  Nicholls,  17  C.  B.  Dec.  449;  35  L.R.A. (N.S.)  83. 
239,  84  E.  C.  L.  239,  25  L.  J.  C.  PL  See  Executions,  vol.  10,  p.  1372. 
79,  21  Eng.  Rul.  Cas.  26;  Catterall  v. 
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in  discharge  of  an  execution  unless  authorized  to  do  so  by  the 
plaintiff.  And  if  he  does  and  the  return  has  not  been  set  aside 
at  the  instance  of  the  plaintiff,  or  amended  by  the  marshal  him- 
self, he  must  account  to  the  plaintiff  in  legal  tender.^*  But  if, 
in  a  bona  fide  transaction,  a  sheriff  accepts  a  check  as  conditional  pay- 
ment, and  that  check  is  regularly  paid,  his  principal  has  suffered 
no  detriment,  and  the  U^ansaction  under  modern  business  methods 
has  come  to  be  regarded  as  perfectly  legitimate  and  quite  within  the 
scope  of  the  agent's  authority.^* 

55.  Kind  of  Money  Agent  May  Receive. — ^A  collecting  agent  may 
receive  for  the  debt  of  his  principal  only  legal  tender,  or  money 
which  passes  at  par,^*  that  is,  such  money  as  the  principal  is  bound 
to  accept.^*  But  where  bank  notes  or  other  forms  of  paper  cur- 
rency, not  a  legal  tender,  are  in  general  circulation  as  money,  and 
are  commonly  received  and  paid  out  in  business  transactions  as  such, 
on  a  par  with  coin,  or  not  materially  depreciated,  and  that  fact  is 
known  to  a  creditor  placing  a  demand  in  an  agent's  hands  for  col- 
lection, an  authority  to  receive  such  notes  in  payment  of  the  demand 
may  be  implied,  unless  the  principal  expressly  forbids  it.*'  But  if 
the  fact  that  such  notes  are  in  general  circulation  as  money  is  not 
known  to  the  principal,  no  authority  to  the  agent  to  receive  pay- 
ment therein  can  be  implied.^®  And  it  was  held  that  where  Con- 
federate money  was  generally  received  in  business  transactions,  and 
was  in  fact  the  current  money  of  the  country,  an  agent's  authority 
to  receive  it,  in  the  absence  of  directions  to  the  contrary  from  a  resi- 
dent principal,  will  be  presumed.**  But  where  an  agent's  powers 
are  limited  to  collection  in  United  States  currency  a  payment  to 
the  agent  in  Confederate  notes  was  held  not  to  discharge  the  obliga- 
tion.^^ The  authority  of  an  agent,  residing  in  the  Confederate  states, 
to  receive  bank  bills,  where  such  authority  was  granted  prior  to  the 
war  by  a  principal  residing  in  a  Northern  state,  was  revoked  when 
war  broke  out.  Besides  this,  the  authority  to  receive  bank  bills  at 
all,  in  the  collection  of  debts,  only  rests  on  the  theory  that  they  pass 
as  money  at  their  par  value  by  the  common  consent  of  the  community, 
and  can  be  used  by  the  principal  where  he  lives  in  the  common 

13.  Griffin   v.    Thompson,    2    How.       Note:  40  Am.  Dec.  658. 

244,  11  U.  S.   (L.  ed.)   253;  Holt  v.  17.  Governor  v.    Carter,   10   N.    C. 

Robinson,  21  Ala.  106,  56  Am.  Dec.  328,  14  Am.  Dec.  588. 

240;  Aicardi  v.  Robbins,  41  Ala.  541,  Note:  15  Am.  Dec.  131. 

94  Am.  Dec.  614.    See  supna,  par.  30.  18.  Note:  15  Am.  Dec.  131. 

And  see  Executions,  vol.  10,  p.  1372.  19.  Hendry  v.  Benlisa,  37  Fla.  609, 

14.  Hooker  v.  Burr,  137  Cal.  663,  20  So.  800,  34  L.R.A.  283. 
70  Pac.  778,  99  A.  S.  R.  17.  Note:  15  Am.  Dec.  131. 

15.  Ward  v.  Smith,  7  Wall.  447,  19  See  supra,  par.  38. 

U.  S.  (L.  ed.)  207.  20.  Mangum  v.  Ball,  43  Miss.  288,  5 

16.  Aicardi  v.  Robbins,  41  Ala.  541,   Am.  Rep.  488. 
94  Am.  Dec.  614. 
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transactions  of  life.  But  when  this  is  not  the  case,  £tnd  war  has 
disturbed  the  country  to  that  extent  that  the  paper  used  in  a  South- 
ern state  to  pay  debts  is  of  no  value  in  a  Northern  state  there  is  no 
longer  any  authority  to  take  it  by  an  agent  living  in  the  South  in  dis- 
charge of  a  debt  due  a  citizen  of  the  North.  And  therefore  it  was 
held  that  the  act  of  an  agent  in  one  of  the  revolted  states  of  taking, 
during  the  late  war,  Confederate  money,  or  bank  notes  secured  by 
Confederate  bonds,  in  discharge  of  a  debt  due  to  his  principal  who 
lived  in  a  loyal  state,  was  not  a  payment  of  the  debt.^ 

56.  Assumption  of  Debt  by  Agent. — The  assumption  by  an  agent 
of  a  debt  due  from  a  third  person  to  the  agent's  principal,  without 
authority  from,  or  ratification  by,  the  latter,  does  not  constitute  pay- 
ment.* Thus  if,  instead  of  paying  money,  the  debtor  writes  off  a 
debt  due  to  him  from  the  agent,  such  a  transaction  is  not  payment 
as  against  the  principal,  who  is  not  a  party  to  the  agreement,  thougli 
it  may  have  been  agreed  to  by  the  agent.*  But  authority  to  an  agent 
to  receive  payment  by  credit  on  a  running  account  may  be  implied 
from  a  course  of  business  in  which  the  agent  has  a  running  account 
with  his  principal  as  well  as  with  the  customers,  and  where  it  is  the 
practice  for  the  agent  to  credit  the  principal  with  the  sums  he  from 
time  to  time  receives  by  credits  from  his  customers,  and  for  the  prin- 
cipal to  treat  the  account  as  liquidated  accordingly.* 

Commercial  Paper 

57.  In  General. — ^The  settled  rule  in  England  and  in  most  of  the 
states  of  the  Union  is  that  where  a  new  obUgation  is  taken  in  con- 
sideration of  a  prior  one,  it  does  not  operate  as  a  payment,  or  satis- 
faction of  the  old  obligation,  unless  such  was  the  agreement  or  inten- 
tion of  the  creditor,  notwithstanding  the  new  obligation  binds  new 
parties.*  The  question  whether  it  operates  as  a  novation  of  the  old 
debt  is  one  of  intention  on  the  part  of  the  creditor  and  the  burden 
of  proving  that  such  was  his  intention  rests  on  the  one  who  asserts 
it.  This  rule  applies  in  cases  where  the  original  obligation  and  the 
subsequent  one  are  of  equal  dignity;  it  has  even  greater  force  in 
cases  where  the  original  obligation  is  of  greater  dignity  than  the 

1.  Fretx  V.  Stover,  22  Wall  198,  22  8.  Catterall  ▼.  Hindle,  1  L.  R.  C.  P. 
U.  S.  (L.  ed.)  769.  186,  2  L.  R.  C.  P.  :^(i^.  33  L.  J.  C.  PI. 

Note:  40  Am.  Dec  658.  161,  21  Eng.  RuL  Cas.  28. 

And  see  supra,  par.  39.  Note:  IT  L.R.A.(N.S.>  607. 

2.  William?  v.  John«?ton,  92  N.  C.  4.  Underwood  v.  Nicholls,  17  C.  B. 
532,  53  Am.  Rep.  428;  Piano  Mfg.  Co*  239,  84  E.  C.  L.  239,  25  L.  J.  C.  PI. 
V.  Dovle,  17  N.  D.  3S6, 116  N.  \V.  529.  79.  21  Eng.  Rul.  Cas.  26. 

17  L.R.A.(N.S,)  606  and  note;  Coonev       5.  Glenn  v.  Smith,  2  Gill  &  J.  (Md.) 

.V.  Wade,  4  Humph.  (Tenn.)  444,  40  493.   20   Am.   Dec.   4V2;    Sullivan   v. 

Am.  Dec,  657.  Saunders,  66  W.  Va,  350,  66  S.  E.  497, 
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new  one.*  That  the  intention  of  the  parties  shall  prevail  in  deter- 
mining whether  the  delivery  and  acceptance  of  a  note,  check,  or  draft, 
drawn  by  the  debtor  or  by  a  third  person  are  to  be  treated  as  pay- 
ment in  themselves,  or  as  payment  conditional  on  the  honoring  of 
the  paper  by  the  drawee,  is  held  with  substantial  unanimity  by  all 
the  courts.'  There  are  a  few  exceptional  cases,  where  the  court  has 
seemed  to  trench  on  the  province  of  the  jury  respecting  this  matter 
of  fact  and  dispose  of  the  question  as  one  of  law ;  but  those  courts 
appear  nevertheless  to  be  committed  to  the  rule,  as  above  stated, 
that  the  intention  of  the  parties  will  control  the  question  of  pay- 
ment,® and  all  the  courts  agree  that  such  intention  may  be  established 
by  proof  of  an  express  agreement  or  of  circumstances  from  which  an 
agreement  or  understanding  may  be  implied.® 

58.  Surrender  of  Negotiable  Paper  as  Condition  to  Recovery  on 
Original  Indebtedness. — ^It  is  a  well  established  rule  that  where  a 
negotiable  bill  or  note  has  been  received  on  account  of  a  debt,  but 
without  an  express  agreement  to  accept  it  as  final  satisfaction  thereof, 
a  recovery  cannot  be  had  on  the  original  obligation  without  a  surren- 
der of  the  negotiable  paper,  or  a  satisfactory  explanation  of  its  non- 
production,*®  or  unless  it  appears  that  it  cannot  be  enforced  by  a 
third  person.^*  The  reason  for  the  rule  is,  not  that  the  debt  has 
been  paid,  but  that  a  suit  might  afterwards  be  brought  by  the  indorsee, 
and  so  the  party  might  be  compelled  to  pay  the  debt  a  second  time.** 
The  production  of  the  note  then  is  generally  required,  for  the  secu- 
rity of  the  defendant,  and  not  from  any  rule  of  evidence  which  would 
prevent  the  introduction  of  evidence  of  indebtedness,  without  the 
production  of  the  note.**    It  is  not  necessary  to  cancel  the  note  in 

19Ann.  Cas.480,42L.R.A.(N.S.)1010.  Cas.  855  and  note;  Jackson  v.  Brown, 

And  see  Novation,  vol.  '20,  p.  363.  102  Ga.  87,  29  S.  E.  149,  66  A.  S.  R. 

6.  Sullivan  v.  Saunders,  66  W.  Va.  156;  Hough  v.  Aetna  L.  Ins.  Co.,  67 
360,  66  S.  E.  497,  19  Ann.  Cas.  480,  111.  318,  11  Am.  Rep.  18;  Walsh  v. 
42  L.R.A.(N.S.)  1010.  Lennon,.98  111.  27,  38  Am.  Rep.  75;  ^ 

7.  Dille  V.  White,  132  la.  327,  109  Glenn  v.  Smith,  2  Gill  &  J.  (Md.)  493, 
N.  W.  909,  10  L.R.A.(N.S.)  510.  20  Am.  Dec.  542;  Wyman  v.  Rae,  11 

Note:  58  Am.  Dec.  610.  Gill  &  J.  (Md.)  416,  37  Am.  Dec.  70 

8.  Dille  V.  White,  132  la.  327,  109  and  note;  McMurray  v.  Taylor,  30 
N.  W.  909,  10  L.R.A.(N.S.)  510  Mo.  263,  77  Am.  Dec.  611  and  note; 
(stating  rule) ;  Whitbeck  v.  Van  Ness,  Holmes  v.  De  Camp,  1  Johns.  (N.  Y.) 
11  Johns.  (N.  Y.)  409,  6  Am.  Dec.  34,  3  Am.  Dec.  293;  Otto  v.  Halflf,  89 
383;  Gibson  v.  Tobey,  46  N.  Y.  637,  Tex.  384,  34  S.  W.  910,  59  A.  S.  R.  56. 

7  Am.  Rep.  397;  Hall  v.  Stevens,  116       Notes:  42  Am.  Dec.  383;  Ann.  Cas. 
N.  Y.  201,  22  N.  E.  374,  5  L.RA.  802.  1917C  364. 

9.  Dille  v.  White,  132  la.  327,  109  11.  Jackson  v.  Brown,  102  Ga.  87, 
N.  W.  909, 10  L.R.A.(N.S.)  510.  29  S.  E.  149,  66  A.  S.  R.  156. 

10.  Pope  v.  Nance,  1  Stew.  (Ala.)  12.  American  L.  Ins.  Co.  v.  Mc- 
354, 18  Am.  Dec.  60;  Costar  v.  Davies,  Gehee  Liquor  Co.,  93  Ark.  62,  124  S. 

8  Ark.  213,  46  Ain.  Dec.  311;  Amer-  W.  252,  20  Ann.  Cas.  855  and  note. 
ican  Ins.  Co.  v.  McGehee  Liquor  Co.,       13.  Wyman  v.   Rae,  11   Gill  &  J, 
93  Ark.  62,  124  S.  W.  252,  20  Ann.    (Md.)  416,  37  Am.  Dec.  70. 
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form.  The  reason  of  the  rule  is  satisfied  by  its  production  and  its 
being  placed  at  the  disposal  of  the  court.  It  is  a  sufficient  compli- 
ance with  the  rule  if  the  plaintiflF  has  the  note  in  his  possession  at 
the  commencement  of  the  suit  and  surrenders  it  in  court  at  the  trial.** 

Checks 

59.  View  that  Check  of  Debtor  Is  Not  Payment. — ^With  the  excep- 
tion of  a  few  jurisdictions  the  authorities  are  unanimous  in  support- 
ing the  rule  that  the  giving  of  a  bank  check  by  a  debtor  for  the 
amount  of  his  indebtedness  to  the  payee  is  not,  in  the  absence  of 
an  express  or  implied  agreement  to  that  effect,  a  payment  or  dis- 
charge of  the  debt,  the  presumption  being  that  the  check  is  accepted 
on  condition  that  it  shall  be  paid ;  **  and  the  debt  is  not  discharged 

14.  Miller  v.   Woods,  21   Ohio   St.  224,  46  N.  W.  342, 560,  20  A.  S.  R.  666, 
485,  8  Am.  Rep.  71.  9  L.R.A.  2G3  and  note;  Belle  Plaine 

Note:  20  Ann.  Gas.  858.  First   Nat.   Bank   v.   McConnell,  103 

15.  Watt  V.  Gans,  114  Ala.  264,  21  Minn.  340,  114  N.  W.  1129,  123  A.  S. 
So.  1011,  62  A.  S.  R.  99;  Steinhart  R.  336,  14  Ann.  Cas.  39G,  14  L.R.A. 
V.  National  Bank,  94  Cal.  3G2,  29  Pac.  (N.S.)  616;  McFadden  v.  Follrath, 
717,  28  A.  S.  R.  132  and  note;  Hooker  114  Minn.  85, 130  N.  W.  532,  37  L.R.A. 
V.  Burr,  137  Cal.  663,  70  Pac.  778,  99  (N.S.)  201;  Johnson-Brinkman  Com- 
A.  S.  R.  17;  Koones  v.  District  of  mission  Co.  v.  Central  Bank,  116  Mo. 
Columbia,  4  Mackey  (D.  C.)  339,  54  558,  22  S.  W.  813,  38  A.  S.  R.  615; 
Am.  Rep.  278;  Kinard  v.  Sylvester  Bamet  v.  Smith,  30  N.  H.  256,  64 
First  Nat.  Bank,  125  Ga.  228,  53  S.  Am.  Dec.  290;  Holmes  v.  DeCamp,  1 
E.  1018,  114  A.  S.  R.  201  and  note;  Johns.  (N.  Y.)  34,  3  Am.. Dec.  293 
Strong  V.  King,  35  111.  9,  85  Am.  Dec.  Smith  ▼.  Miller,  43  N.  Y.  171,  3  Am 
336;  Born  v.  Indianapolis  First  Nat.  Rep.  690;  Carroll  v.  Sweet,  128  N.  Y 
Bank,  123  Ind.  78,  24  N.  E.  173,  18  19,  27  N.  E.  763,  13  L.R.A.  43 
A.  S.  R.  312  and  note,  7  L.R.A.  442;  Thomas  v.  Westchester  County,  115 
Burrows  v.  State,  137  Ind.  474,  37  N.  Y.  47,  21  N.  E.  674,  4  L.R.A.  477; 
N.  E.  271,  45  A.  S.  R.  210;  Dillo  v.  Hodgson  v.  Barrett,  33  Ohio  St.  63 
White,  132  la.  327,  109  N.  W.  909,  31  Am.  Rep.  527;  Mutual  L.  Ins.  Co 
10  L.R.A.(N.S.)  510;  Mordis  v.  Ken-  v.  Chattanooga  Sav.  Bank,  47  Okla 
nedy,  23  Kan.  408,  33  Am.  Rep.  169 ;  748,  150  Pac.  190,  L.R.A.1916A  669 
Interstate  Nat.  Bank  v.  Ringo,  72  Peterson  v.  Union  Nat.  Bank,  52  Pa. 
Kan.  116,  83  Pac.  119,  115  A.' S.  R.  St.  206,  91  Am.  Dec.  146;  National 
176  and  note,  3  L.R.A.(N.S.)  1179;  Park  Bank  v.  Levy,  17  R.  I.  746,  24 
Noble  V.  Doughten,  72  Kan.  336,  83  Atl.  777,  19  L.R.A.  475;  Manitoba 
Pac.  1048,  3  L.R.A. (N.S.)  1167;  Line-  Mortg.,  etc.,  Co.  v.  Weiss,  18  S.  D. 
weaver  v.  Slagle,  64  Md.  465,  2  Atl.  459,  101  N.  W.  37,  112  A.  S.  R.  779, 
693,  54  Am.  Rep.  775;  Anderson  v.  5  Ann.  Cas.  868;  Andrews  v.  German 
Gill,  79  Md.  312,  29  Atl.  527,  47  A.  Nat.  Bank,  9  Heisk.  (Tenn.)  211,  24 
S.  R.  402,  25  L.R.A.  200;  Taylor  v.  Am.  Rep.  300;  Kirkpatrick  v.  Pur- 
Wilson,  11  Mete.  (Mass.)  44,  45  Am.  year,  93  Tenn.  409,  24  S.  W.  1130,  22 
Dec.  180;  Broughton  v.  Silloway,  114  L.R.A.  785;  Cleveland  v.  Pearl,  63  Vt. 
Mass.  71,  19  Am.  Rep.  312;  Midland  127,  21  Atl.  261,  25  A.  S.  R.  748;  Cox 
State  Bank  v.  B^Tne,  97  Mich.  178,  56  v.  Boone,  8  W.  Va.  500,  23  Am.  Rep. 
N.  W.  355,  37  A.  S.  R.  332  and  note,  627;  Jacobson  v.  Bentzler,  127  Wis. 
21  L.R.A.  753;  National  Bank  of  Com-  5G6,  107  N.  W.  7,  115  A.  S.  R.  1052 
merce  v.  Chicago,  etc.,  R.  Co.,  44  Minn,  and  note,  7  Ann.  Cas.  633,  4  L.R.A. 
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until  the  check  is  paid/*  or  the  check  is  accepted  at  the  bank  at 
which  it  is  made  payable.*'  This  has  often  been  held  true  even 
where  the  person  entitled  to  receive  the  money  expresses  a  preference 
for  its  payment  fcy  check,  but  does  not  agree  to  assume  the  risk  of 
its  being  honored.*®  In  case  the  payment  is  made  to  the  bank  on 
which  the  check  is  drawn,  the  drawer  having  funds  at  the  bank,  the 
delivery  to  the  bank  of  the  check  is  a  discharge  of  the  obligation 
held  by  the  bank.*^  If  the  drawer  of  a  check  delivers  it  already 
certified  the  relations,  duties,  and  obligations  between  him  and  the 
payee  or  holder  are  the  same  as  if  such  check  had  not  been  certified. 
A  certified  check,  given  in  the  ordinary  course  of  business  and  unat- 
tended by  special  circumstances,  is  not  presumed  to  have  been  received 
as  absolute  payment.*®  The  acceptance  of  a  check  will  operate  as 
a  suspension  of  the  plaintiff's  original  right  of  action  until  it  is 
properly  presented  for  payment  and  such  payment  is  refused.*  In 
case  the  check  is  not  honored  on  presentation,  the  original  indebted- 
ness for  which  it  was  given  is  not  discharged,  and  the  creditor  may 
recover  on  such  indebtedness,  and  need  not  rely  on  the  liability  on 
the  check.*     But  if  it  is  distinctly  understood  that  a  check  given 

(N.S.)    1151;   Valpy  v.   Oakeley,  16       Notes:  115  A.  S.  R.  189;  10  L.R.A. 
Q.  B.  941,  71  E.  C.  L.  941,  20  L.  J.    (N.S.)  518. 

Q.  B.  380,  16  Jur.  38,  21  Eng.  Rul.       17.  Burrow  v.  State,  137  Ind.  474, 
Cas.  39.  37  N.  E.  271,  45  A.  S.  R.  210. 

Notes:  46  Am.  Dec.  185;  4  A.  S.  R.  18.  Dille  v.  White,  132  la.  327,  109 
599;18  A.  S.  R.  317;37A.  S.  R.  335;  N.  W.  909,  10  L.R.A. (N.S.)  510; 
39  A.  S.  R.  782;  10  L.R.A. (N.S.)  512,  Hodgson  v.  Barrett,  33  Ohio  St.  63, 
639,  541;  35  L.R.A.(N.S.)  26.  31  Am.  Rep.  527. 

16.  Koones  v.  District  of  Columbia,       19.  Pollak  v.  Niall-Herin   Co.,  137 
4  Mackev  (D.  C.)  339,  54  Am.  Rep.   Ga.  23,  72  S.  E.  415,  35  L.R.A.(N.S.) 
278;   Pollak  v.  Niall-Herin   Co.,  137  13;  Sayles  v.  Cox,  95  Tenn.  579,  32 
Ga.  23,  72  S.  E.  415,  35  L.R.A.(N.S.)    S.  W.  626,  49  A.  S.  R.  940,  32  L.R.A. 
13;  Burrows  v.   State,  137  Ind.  474,  715.  And  see  Banks,  vol.  3,  x).  526. 
37  N.  E.  271,  45  A.  S.  R.  210;  Dille       20.  Bom  v.  IndiUnapolis  First  Nat. 
V.  White,  132  la.  327,  109  N.  W.  909,  Bank,  123  Ind.  78,  24  N.  E.  173,  18  A. 
10    L.R.A.(N.S.)    510;    Anderson    v.   S.  R.  312  and  note,  7  L.R.A.  442;  Mu- 
Gill,  79  Md.  312,  29  Atl.  527,  47  A.   tual  Nat.  Bank  v.  Rotsre,  28  La.  Ann. 
S.  R.  402,  25  L.R. A.  200 ;   National   933,  26  Am.  Rep.  126 ;  Cincinnati  Oys- 
Bank  of  Commerce  v.  Chicago,  etc.,  R.   ter,   etc.,    Co.    v.   National    Lafavette 
Co.,  44  Minn.  224,  46  N.  W.  342,  560,   Bank,  51  Ohio  St.  106,  36  N.  E.  833,  46 
20  A.  S.  R.^  566,  9  L.R.A.  263  and   A.  S.  R.  560;  Andrews  v.  German  Nat. 
note;  Belle  Plaine  First  Nat.  Bank  v.   Bank,  9  Heisk.   (Tenn.)  211,  24  Am. 
McConnell,  103  Minn.  340,  114  N.  W.  Rep.  300. 
1129,  123  A.  S.  R.  336,  14  Ann.  Cas.       Note :  4  A.  S.  R.  599. 
396,  14  L.R.A.(N.S.)    616;   Johnson-       1.  Phoenix    Ins.    Co.    v.    Allen,    11 
Brinkman  Commission  Co.  v.  Central  Mich.  501,  83  Am.  Dec.  756. 
Bank,  116  Mo.  558,  22  S.  W.  813.  38       2.  Mordis  v..Kennedv,  23  Kan.  408, 
A.  S.  R.  615;  Bamet  v.  Smith,  30  N.   33  Am.  Rep.  169;  Taylor  v.  Wilson, 
H.  256,  64  Am.  Dec.  290;  Jacobson  v.   11  Mete.  (Mass.)  44,  45  Am.  Dec.  180; 
Bentzler,  127  Wis.  566,  107  N.  W.  7,  McFadden  v.  Follrath,  114  Minn.  85, 
115  A.  S,  R.  1052,  7  Ann.  Cas.  633,   130  N.  W.  542,  37  L.R.A.(N.S.)  201; 
4  L.R.A.(N.S.)  1151.  Grant  v.  Wood,  21  N.  J.  L.  292,  47 
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by  a  debtor  to  his  creditor  is  to  be  received  in  discharge  of  the  obli- 
gation it  will  be  given  that  effect  by  the  courts,*  except  where  a 
debtor  makes  and  delivers  a  check  to  his  creditor  in  payment  of 
an  account,  on  a  bank  where  the  debtor  has  neither  funds  nor  credit, 
no  matter  whether  the  act  of  the  debtor  is  fraudulent  or  bona  fide.* 

60.  View  that  Check  of  Debtor  Is  Prima  Facie  Payment. — In 
some  jurisdictions  the  giving  and  receiving  of  a  check,  draft,  bill 
or  order  is  prima  facie  payment  of  a  pre-existing  debt.*  But  the 
presumption  that  a  check  is  given  and  received  in  payment  of  a 
debt  is  not  conclusive,  and  may  be  wholly  overcome  by  other  evi- 
dence ;  •  and  the  intention  of  the  parties,  when  expressly  declared, 
or  when  shown  by  collateral  facts  and  circumstances,  will  be  allowed 
to  prevail.' 

61.  Check  of  Third  Person;  Draft;  Certificate  of  Deposit. — In 
the  absence  of  any  special  agreement  to  the  contrary,  the  mere  accept- 
ance by  a  creditor  from  his  debtor  of  the  check  of  a  third  person, 
payable  to  the  creditor's  order,  for  a  pre-existing  debt,  is  not  absolute, 
but  merely  conditional,  payment,  defeasible  on  the  dishonor  or  non- 
payment of  the  check.®  The  rule  is  applicable  under  ordinary  condi- 
tions where  the  party  under  obligation  attempts  to  pay  money  by 
means  of  bills  of  exchange  or  drafts  drawn  by  and  on  third  persons.^ 
But  this  presumption  may  be  rebutted  by  an  agreement  or  by  circum- 

Am,  Dec.  162;  Mutual  L.  Ins.  Co.  v.  N.   W.   671,  126   A.    S.   E.   967,   13 

Chattanooga  Sav.  Bank,  47  Okla.  748,  L.R.A.{N.S.)  247. 

150  Pac.  190,  L.R.A.1916A  G69.  Notes:  86  Am.  Dec.  788;  35  L.R.A. 

Note:  18  A.  S.  B.  317;  10  L.R.A.  (N.S.)  39. 

(N.S.)  539.  6.  Dille  v.  White,  132  la.  327,  109 

3.  Harrison  v.  Hicks,  1  Port.  (Ala.)  N.  W.  909,  10  L.R.A.(N.S.)  510 
423,  27  Am.  Dec.  638;  Fremont  Coun-  (stating  rule) ;  Meyer  v.  Doherty,  133 
ty  V.  Fremont  County  Bank,  145  la.  Wis.  398,  113  N.  W.  671, 126  A.  S.  R. 
8,  123  N.  W.  782,  Ann.  Cas.  1912A  967,  13  L.R.A.(N.S.)  247. 

1220;  Bamet  v.  Smith,  30  N.  H.  256,  7.  Dille  v.  White,  132  la.  327,  109 

G4  Am.  Dec.  290;  Hunter  v.  Wetsell,  N.    W.    909,    10    L.R.A.(N.S.)    510 

84  N.  Y.  549,  38  Am.  Rep.  544;  Mu-  (stating  rule) ;  Whitney  v.  Esson,  99 

tual  L.  Ins.  Co.  v.  Chattanooga  Sav.  Mass.  308,  96  Am.  Dec.  762. 

Bank,   47   Okla.    748,   150   Pac.    190,  8.  Mordis  v.  Kennedy,  23  Kan.  408, 

L.R.A.1016A  669;  La  Fayette  County  33  Am.  Rep.  169;  Briggs  v.  Holmes, 

Monument  Corp.  v.  Magoon,  73  Wis.  118  Pa.  Sl  283, 12  Atl.  355,  4  A.  S.  R. 

627,  42  N.  W.  17,  3  L.R.A.  761;  Na-  597;   Holmes  v.  Briggs,  131  Pa.   St. 

tional  Park  Bank  v.  Levy,  17  R.  I.  233,  18-  Atl.  928,  17  A.   S.  R.  804; 

746,  24  Atl.  777,  19  L.R.A.  475.  Manitoba  Mort^.,  etc.,  Co.  v.  Weiss, 

4.  Fleig  V.  Sleet,  43  Ohio  St.  53,  11  S.  D.  459,  101  N.  W.  37,  112  A.  S. 
1  N.  E.  24,  54  Am.  Rep.  800.  R.  799,  5  Ann.  Cas.  868;  Kirkpatrick 

5.  Dille  V.  White,  132  la.  327,  109  v.  Puryear,  93  Tenn.  409,  24  S.  W. 
N.    W.    909,    10    L.R.A.(N.S.)     510  1130,  22  L.R.A.  785. 

(stating  rule) ;  Bangor  v.  Warren,  34  9.  The  Bird'  of  Paradise,  5  Wall. 
Me.  324,  56  Am.  Dec.  657;  Hussey  v.  545,  18  U.  S.  (L.  ed.)  662;  The  Guy, 
Sibley,  66  Me.  192,  22  Am.  Rep.  557;  9  Wall.  758,  19  U.  S.  (L.  ed.)  710; 
Meyer  v.  Doherty,  133  la,   398,  113   The  Emily  Souder,  17  Wall.  666,  21 
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stances  tending  to  show  the  contrary,^®  and  where  there  is  evidence 
of  a  course  of  dealing  between  the  parties,  in  which  checks  of  third 
persons  were  uniformly  recognized  as  cash,  the  question  of  payment 
should  be  submitted  to  the  jury.^^  The  giving  up  or  retention  of 
the  original  security  will,  in  general,  be  a  decisive  circumstance  in 
determining  that  question,  for  if  the  creditor  means,  in  any  con- 
tingency, to  resort  to  the  original  indebtedness,  he  will  scarcely  be 
willing  to  surrender  to  his  debtor  all  evidence  of  that  indebtedness 
without  fortifying  himself  with  some  evidence  of  the  real  nature  of 
the  transaction.^*  Even  though  a  check  of  a  third  person  or  a  draft 
is  given  and  received  as  absolute  payment,  both  parties  acting  in 
good  faith,  it  will  not  be  given  that  effect  if  at  the  time  it  was  worth- 
less.** But  it  has  been  held  that  one  who  takes  a  bank  draft  in 
payment  of  a  claim  before  the  bank  ceases  business,  although  after 
it  was  in  fact  insolvent,  where  both  parties  act  in  good  faith,  must 
bear  the  loss,  and  cannot  recover  therefor  from  the  person  from 
whom  he  received  it.**  A  certificate  of  deposit  issued  by  a  bank 
and  delivered  by  a  debtor  to  his  creditor  does  not  operate  as  a  pay- 
ment in  the  absence  of  an  agreement  to  that  effect.**  And  whether 
there  was  or  was  not  such  an  agreement  is  a  question  of  fact  for 
the  jury.** 

62.  Contemporaneous  Debt — In  the  application  of  the  doctrine 
applicable  to  payment  by  checks,  a  distinction  has  frequently  been 
drawn  between  checks  and  drafts  received  on  a  precedent  indebtedness 

U.  S.  (L.  ed.)  683;  American  Ins.  Co.  Notes:    10    L.R.A.(N.S.)    534;    35 

V.  McGehee  Liquor  Co.,  93  Ark.  62,  L.R,A.(N.S.)  26,41. 

124  S.   W.  252,  20   Ann.    Cas.   855;  10.  Briggs  v.  Holmes,  118  Pa.   St. 
Kinard  v.  Sylvester  First  Nat.  Bank,  283, 12  AtJ.  355,  4  A.  S.  R.  597;  Kirk- 

125  Ga.  228,  53  S.  E.  1018,  114  A.  S.  patrick  v.  Puryear,  93  Tenn.  409,  24 
R.  201;  Rawson  v.  Bethesda  Baptist  S.  W.  1130,  22  L.R.A.  785. 
Church,  221  lU.  216,  77  N.  E.  560,  6  11.  Briggs  v.  Holmes,  118  Pa.  St. 
L.R.A.(N.S.)  448;  Dille  v.  White.  132  283,  12  Ati.  355,  4  A.  S.  R.  597. 

la.  327, 109  N.  W.  909, 10  L.R.A. (N.S.)       12.  Kirkpatrick  v.  Puryear,  93  Tenn. 

510;    Geiser   v.    Kershner,   4    Gill    &  409,  24  S.  W.  1130,  22  L.R.A.  785. 

J.  (Md.)  305,  23  Am.  Dee.  566;  Grant       13.  Hussey  v.   Sibley,  66  Me.  192, 

V.  Wood,  21  N.  J.  L.  292,  47  Am.  Dec.  22  Am.  Rep.  557 ;  Fleig  v.  Sleet,  43 

162;  Murray  v.  Gouvemeur,  2  Johns.   Ohio  St.  53,  1  N.  E.  24,  54  Am.  Rep. 

Cas.    (N.  Y.)   438,  1  Am.  Dec.  177;   800. 

Smith  V.  Miller,  43  N.  Y.  171,  3  Am.       Note:  4  A.  S.  R.  599. 

Rep.    690;     Thomas    v.    Westchester       14.  Hall  v.  Stevens,  116  N.  Y.  201, 

County,  115  N.  Y.  47,  21  N.  E.  674,  22  N.  E.  374,  5  L.R.A.  802. 

4  L.II.A.  477;  Hall  v.  Stevens,  116  N.       15.  Downey  v.  Hicks,  14  How.  240, 

Y.  201,  22  N.  E.  374,  5  L.R.A.  802;   14  U.  S.  (L.  ed.)  404;  Lindsey  v.  Mc- 

Mutual   L.    Ins.    Co.   v.    Chattanooea   Clelland,  18  Wis.  481,  86  Am.   Dec. 

Sav.    Bank,    (Okla.)    150    Pac.    190,  786. 

L.R.A.1916A  669;  Keppell  v.  Carr,  4       Note:  10  L.R.A.  (N.S.)  5.S4. 

Dall.  (Pa.)  155,  1  U.  S.  (L.  ed.)  780;       16.  Downey  v.  Hicks,  14  How.  240, 

Valpy  V.  Oakeley,  16  Q.  B.  941,  71   14  U.  S.  (L.  ed.)  404. 

E.  C.  L.  941,  21  Eng.  Rul.  Cas.  39. 
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and  those  received  in  a  transaction  out  of  which  the  indebtedness 
arises;  and  it  is  sometimes  said  that  the  delivery  and  acceptance 
of  the  unindorsed  check  of  a  third  person  for  a  debt  of  contempo- 
raneous origin  will  operate  prima  facie  as  payment.*'  Bank  drafts 
have  come  to  be  an  important  medium  in  the  transaction  of  business, 
especially  where  large  payments  are  made.  They  are  regarded  as 
safe  and  convenient.  Under  the  improved  systems  of  banking  that 
now  prevail,  the  confidence  reposed  in  such  drafts  is  very  great.  The 
presumption,  therefore,  that  a  draft  of  this  character  was  received  in 
payment  is  stronger  than  in  a  case  of  a  note,  check  or  draft  of  a 
private  individual,**  and  the  receipt  of  the  unindorsed  draft  drawn 
by  a  third  person  will  be  presumed  to  have  been  received  in  pay- 
ment of  a  debt  of  contemporaneous  origin.**  When  a  check  or  bank 
draft  is  received  on  a  present  debt  the  burden  is  on  the  payee  to 
show  that  it  was  not  received  in  satisfaction  of  the  obligation.  This 
burden  is  not  satisfied  by  proof  of  an  expressed  preference  for  cur- 
rency where  the  draft  is  actually  received  and  no  objection  is  made 
to  it  as  such.^®  The  rule  that  a  check  of  a  debtor  is  merely  condi- 
tional payment  applies  to  obligations  arising  out  of  inunediate  trans- 
actions as  well  as  to  the  payment  of  antecedent  debts,  and  therefore 
where  goods  are  sold  for  cash  on  delivery  and  payment  is  made  by 
the  personal  check  of  the  buyer,  such  payment  is  only  conditional.* 
63.  Agreement  to  Accept  Check  as  Payment. — ^The  fact  that  a 
check  or  draft  was  received  in  absolute  payment  may  be  established 
by  showing  an  express  agreement  to  that  effect,  or  by  showing  such 
circumstances  as  will  satisfy  the  mind  that  such  was  the  understand- 
ing of  the  parties  at  the  time  the  check  was  taken.*  There  is  no 
presumption  that  a  creditor  takes  a  check  in  absolute  payment  aris- 
ing from  the  mere  fact  that  he  accepts  it  from  the  debtor ;  *  and  giv- 
ing a  receipt  acknowledging  payment  of  the  debt  at  the  time  the 
check  is  delivered  does  not  evidence  an  agreement  to  accept  the 
check  as  absolute  payment."*     Likewise  an  agreement  that  a  check 

17.  Dille  v.  White,  132  la.  327,  109  mission  Co.  v.  Central  Bank,  116  Mo. 
N.    W.    909,    10    L.R.A.(N.S.)    610;  558,  23  S.  W.  813,  38  A.  S.  R.  615. 
Cleveland  v.  Pearl,  63  Vt.  127,  21  Atl.  2.  Strong  v.  King,  35  111.  9,  85  Am. 
261,  25  A.  S.  R.  748.  Dec.    336;    National    Park    Bank    v. 

18.  Hall  V.  Stevens,  116  N.  Y.  201,  Levy,  19  R.  I.  746,  24  Atl.  77,  19 
22  N.  E.  374,  5  L.R.A.  802.  L.R.A.  475. 

19.  Gibson  v.  Tobev,  46  N.  Y.  637,  3.  Strong  v.  King,  35  HI.  9,  85  Am. 
7  Am.  Rep.  397;  Hall  v.  Stevens,  116  Dec.  336;  Noble  v.  Doughton,  72  Kan. 
N.  Y.  201,  22  N.  E.  374,  5  L.RA.  802.  336^  83    Pac.    1048,   3    L.R.A.  (N.S.) 

20.  Hall  v.  Stevens,  116  N.  Y.  201,  1167;  Johnson-Brinkman  Commission 
22  N.  E.  374,  5  L.R.A.  802.  Co.  v.  Central  Bank,  116  Mo.  558,  22 

1.  National   Bank  of   Commerce  v.   S.  W.  813,  38  A.  S.  R.  615;  Holmes 
Chicago,  etc.,  R.   Co.,  44  ]Minn.  224,  v.  Briggs,  131  Pa.  St.  233,  18  Atl.  928, 
40  K.  W.  3i2,  5G0,  20  A.  S.  R.  566,  17  A.  S.  R.  804. 
9  L.RA.  263;  Johnson-Brinkman  Com-       4.  Inter-State  Nat.  Bank  v.  Ringo, 
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shall  be  in  satisfaction  of  a  note  is  not  implied  from  the  surrender 
and  cancellation  of  the  note.  The  surrender  under  such  circumstances 
is  conditioned  on  the  payment  of  the  check.*  And  the  marking  of 
a  note  or  mortgage  as  '^paid"  is  not  alone  sufficient  to  constitute  a 
check  payment.*  But  a  check  will  be  considered  as  absolute  pay- 
ment where  the  creditor  having  an  option  between  cash  and  a  check 
accepts  the  latter  and  surrenders  the  evidence  of  the  debt.'  The  fact 
that  the  creditor  gave  his  debtor  credit  for  the  amount  of  a  check 
before  it  had  been  paid  will  not  conclude  him,  unless  he  is  charge- 
able with  negligence  or  a  want  of  fidelity ;  ^  for  such  entries  would 
be  interpreted  in  the  event  of  the  nonpayment  of  the  check  as  evi- 
dencing conditional  payment  only.®  A  business  custom  by  which  a 
drawee  bank,  to  which  a  check  has  been  sent  for  collection,  remits 
the  amount  thereof  by  draft  does  not  make  the  draft  an  absolute 
pajnment  of  a  check  forwarded  for  collection.*®  Whether  a  check 
is  given  and  accepted  as  absolute  payment  is  a  question  of  fact  to 
be  determined  by  the  jury  on  the  evidence  presented.** 

64.  Subsequent  Acts  of  Creditor;  Certification. — ^Dealings  by  the 
holder  of  the  bill  or  check  with  the  drawee  or  acceptor  may  operate 
as  an  extinguishment  of  the  original  debt.**  For  instance,  if  the 
holder  of  the  check  appropriates  it  to  his  own  use  by  putting  it  into 
circulation,  it  then  becomes  a  payment  of  the  bill  for  which  it  was 
received.  Therefore  if  a  bank  receives  a  check  as  and  for  so  much 
money,  and  gives  the  depositor  credit  therefor,  such  an  act  is  an 
appropriation  of  the  check  by  the  holder,  and  operates  as  a  pay- 

72  Kan.  116,  83  Pac.  119, 115  A.  S.  R.  9.  Inter-State  Nat.  Bank  v.  Ringo, 
176,  3  L.R.A.(N.S.)  1179;  McFadden  72  Kan.  116,  83  Pac.  119, 115  A.  S.  R. 
V.  Follrath,  114  Minn.  85,  130  N.  W.  176,  3  L.R.A.(N.S.)  1179. 
542,  37  L.R.A.(N.S.)  201;  Mnrrav  v.  10.  Thomas  v.  Westchester  County, 
Gouvemeur,  2  Johns.  Cas.  (N.  Y.)  438,  115  N.  Y.  47,  21  N.  E.  674,  4  L.R.A. 
1  Am.    Dec.   177;    Thomas   v.    West-  477. 

Chester  County,  112  N.  Y.  47,  21  N.  E.       11.  National   Park   Bank   v.   Levy, 

674,  4  L.R.A.  477.  17  R.  I.  746,  24  Atl.  777,  19  L.R.A. 

Note:  96  Am.  Dec.  764.  475   and   note:    Andrews   v.    German 

5.  Inter-State  Nat.  Bank  v.  Ringo,  Nat.  Bank,  9  Heisk.  (Tenn.)  211,  24 
72  Kan.  116,  83  Pac.  119, 115  A.  S.  R.  Am.  Rep.  300. 

176,  3  L.R.A.(N.S.)  1179.  12.  CarroU  v.  Sweet,  128  Ga.  19,  27 

Note:  10  L.R.A.(N.S.)   539.  n.  E.  763,  13  L.R.A.  43;  Bom  v.  In- 

6.  Kinard  v-   Sylvester  First  Nat.  dianapolis  First  Nat.  Bank,  123  Ind. 
Bank,  125  Ga.  228,  53  S.  E.  1018, 114  73^  24  N.  E.  173,  18  A.  S.  R.  312,  7 

T   wu  Tir    *  1,    *       n      *      L.R. A.  442 ;  Woodcock  v.  Bennet,   1 

7.  Thomas  v.   Westchester  County,  p        .yrr   ^.  7-,,    ^o   *^    r^^   k^q. 

115  N.  Y.  47,  21  N.  E.  674,  4  L.R.A.  ?T;u^^- J',  ^^h  ^  ^\R^o  T' 
^77  '  Smith  V.  Miller,  43  N.  Y.  171,  3  Am. 

s!  Inter-State  Nat.  Bank  v.  Ringo,  ^^p.  690;  Cleveland  v.  Pearl,  63  Vt. 
72  Kan.  116,  83  Pac.  119,  115  A.  S.  127,  21  Atl.  261,  25  A.  S.  R.  748. 
R.  176,  3  L.R.A.(N.S.)   1179;  Good-      Notes:    10    L.R.A.(N.S.)    536;    35 
now  v.  Howe,  20  Me.  164,  37  Am.  Dec.  L.R.A.(N.S.)  34. 
46. 
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ment  of  the  bill  for  which  it  was  received  from  the  moment  the 
deposit  was  made.^'  Especially  is  this  true  when  a  check  presented 
to  a  bank  for  deposit  is  drawn  directly  on  itself.^*  In  ordinary  com- 
mercial transactions  in  the  absence  of  any  evidence  where  a  check 
is  deposited  in  the  usual  course  of  business,  the  presumption  is  that 
it  was  for  collection  merely,  and  not  as  money.^^  While  payment 
by  check  usually  becomes  absolute  payment  of  the  debt  only  through 
payment  of  the  check,  it  may  become  so  by  the  certification  of  the 
check  by  the  bank  for  the  payee.*'  The  reason  for  this  rule  is  that 
the  moment  the  check  is  certified  the  funds  cease  to  be  under  the 
control  of  the  original  depositor,  and  pass  under  the  control  of  the 
person  who  procures  the  certification  of  the  check  drawn  in  his  favor.*' 
65.  Laches  of  Creditor. — The  acceptance  of  a  check  implies  an 
undertaking  of  due  diligence  in  presenting  it  for  payment.  And, 
if  he  from  whom  it  is  received  sustains  loss  by  want  of  such  dili- 
gence, it  will  be  held  to  operate  as  actual  payment  of  the  debt  for 
which  it  was  given. *^  If  a  creditor  receiving  a  check  is  guilty  of 
laches  in  presenting  it,  or  in  giving  notice  of  nonpayment,  after  pre- 
sentment, and  the  bank  in  the  meantime  suspends  payment,  he 
thereby  makes  it  his  own,  and  it  operates  as  payment  of  his  debt; 
the  drawer  having  funds  in  the  bank  at  the  time  of  drawing  the 
check,  and  not  having  withdrawn  them.*'  And  even  though  the 
drawer  does  not  have  funds  to  meet  the  check,  if  it  is  drawn  under 

13.  Downey  v.  Hicks,  14  How.  249,  A.  S.  R.  312  and  note,  7  L.R.A.  442; 
14  U.  S.  (L.  ed.)  404;  Strong  v.  King,  Anderson  v.  Gill,  79  Md.  312,  29  Atl. 
35   111.   9,   85   Am.   Dec.    336.     And  527,  47  A.  S.  R.  402,  25  L.K.A.  200. 
see  Banks,  vol.  3,  p.  523.  18.  Watt  v.  Gans,  114  Ala.  264,  21 

14.  Oddie  v.  National  City  Bank,  45  So.  1011,  62  A.  S.  R.  99 ;  Noble  v. 
N.  Y.  735,  6  Am.  Rep.  160.  Doughten,  72  Kan.  336,  83  Pac.  1048, 

15.  Strong  v.  King,  35  lU.  9,  85  3  L.R.A.(N.S.)  1167;  Anderson  v. 
Am.  Dec.  336.  And  see  Banks,  vol.  3,  Gill,  79  Md.  312,  29  Atl.  527,  47  A.  S. 
p.  522.  R.  402  and  note,  25  L.R.A.  200:  Mc- 

16.  Bom  V.  Indianapolis  First  Nat.  Fadden  v.  Follrath,  114  Minn.  85,  130 
Bank,  123  Ind.  78,  24  N.  E.  173,  18  N.  W.  542,  37  L.R.A. (N.S.)  201; 
A.  S.  R.  312  and  note.  7  L.R.A.  442;  Smith  v.  Miller,  43  N.  Y.  171,  3  Am. 
Anderson  v.  Gill,  79  Md.  312,  29  Atl.  Rep.  690;  Thomas  v.  Westchester 
527,  47  A.  S.  R.  402,  25  L.R.A.  200;  County,  115  N.  Y.  47,  21  N.  E.  674,  4 
McFadden  v.  Follrath,  114  Minn.  85,  L.R.A.  477;  Carroll  v.  Sweet,  128  N. 
130  N.  W.  542,  37  L.R.A. (N.S.)  201;  Y.  19,  27  N.  E.  763,  13  L.R.A.  43; 
Jersey  City  First  Nat.  Bank  v.  Leach,  Hodgson  v.  Barrett,  33  Ohio  St.  63, 
52  N.  Y.  350,  11  Am.  Rep.  708;  Cin-  31  Am.  Rep.  527;  Manitoba  Mortg., 
cinnati  Oyster,  etc.,  Co.  v.  National  etc.,  Co  v.  Weiss,  18  S.  D.  459,  101 
Lafayette  Bank,  57  Ohio  St.  106,  36  N.  W.  37,  112  A.  S.  R.  799  and  note, 
N.  E.  833,  46  A.  S.  R.  560.  5  Ann.  Cas.  868 ;  Kirkpatrick  v.  Pur- 
Notes:  18  A.  S.  R.  317;  25  L.R.A.  vear,  93  Tenn.  409,  24  S.  W.  1130,  22 

200;  10  L.R.A.(N.S.)  536.  LR.A.  785;  Cox  v.  Boone,  8  W.  Va. 

As  to  certification  of  checks  general-  500,  23  Am.  Rep.  627. 
ly,  see  Checks,  vol.  5,  p.  51G  et  seq.       Note:  10  L.R.A.(N.S.)  541. 

17.  Born  v.  Indianapolis  First  Nat.  19.  Mordis  v.  Kennedy,  23  Kan. 
Bank,  123  Ind.  78,  24  N.  E.  173,  18   408,  33  Am.  Rep.  169;  Taylor  v.  Wil- 
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an  agreement  that  the  bank  will  pay  the  overdraft,  the  failure  to 
present  it  within  a  proper  time  will  make  it  operate  as  an  absolute 
payment  in  case  the  bank  suspends  in  the  meantime.**  But  where 
there  is  no  negligence  in  presenting  the  check  it  is  held  that  the 
fact  that  the  creditor  does  not  give  the  debtor  prompt  notice  of  its 
dishonor  but  retains  it,  and  collects  a  dividend  on  it  out  of  the  assigned 
estate  of  the  drawer,  does  not  raise  a  presumption  that  the  check  was 
accepted  as  absolute  payment,  but  that  question  is  for  the  jury  to 
determine.^  The  law  is  not  so  rigid  in  respect  to  the  conduct  neces- 
sary ta  preserve  the  liability  of  the  drawer  of  a  check  as  it  is  in  the 
case  of  a  draft.  Failure  to  make  demand  within  a  reasonable  time, 
and  to  give  notice  of  nonpayment,  does  not  peremptorily  discharge 
the  drawer  of  a  check.  Unless  he  suffers  some  loss  on  account  of  the 
lack  of  diligence  displayed,  he  is  not  ordinarily  released  from  lia- 
bility.* The  time  which  has  generally  been  fixed  on  as  reasonable 
so  as  to  charge  the  drawer  of  the  check  is  any  time  within  the  busi- 
ness hours  of  the  day  following  the  receipt  of  the  check  where  the 
drawee  and  holder  reside  in  the  same  place.'  A  bill  of  exchange  is 
absolute  payment,  if  the  payee  or  holder,  through  his  own  negligence, 
fails  to  take  proper  steps  to  obtain  payment  of  the  bill,  or  if  not 
paid,  to  charge  the  drawer  with  liability  on  it,  as  if  the  payee  or 
holder  fails  to  present  it  within  the  proper  time,  or  presenting  it, 
fails  to  give  proper  notice  of  its  nonacceptance  or  nonpayment,  in 
cases  where  such  notice  is  required.*  The  holder  of  a  check  has  the 
burden  of  proving  that  the  indorser  was  not  injured  by  delay  in 
presenting  it  until  after  the  bank  had  failed,  where  the  indorser 
has  proved  that  it  was  not  duly  presented  for  payment;  and  this  is 
the  rule  whether  the  suit  is  brought  on  the  check  or  on  an  indebted- 
ness, to  pay  which  the  check  was  transferred  and  indorsed.** 

66.  Taking  Check  of  Drawee  in  Payment. — While  the  holder  of  a 
check  need  not  hurry  to  make  presentment  for  payment  on  the  same 

son,  11  Mete.  (Mass.)  44,  45  Am.  Dec.  49  A.  S.  R.  45;  Noble  v.  Doughten, 

180 ;  Kirkpatrick  v.  Puryoar,  93  Tenn.  72  Kau.  336,  83  Pac.  1048,  3  L.R.A. 

409,  24  S.  W.  1130,  22  L.R.A.  785.  (N.S.)    1167;    Taylor   v.    Wilson,    11 

20.  Indostrial    Trust,    etc.,    Co.    v.  Mete.   (Mass.)  44,  45  Am.  Dec.  180; 

Weakley,  103  Ala.  458,  15   So.  854,  Smith  v.  Miller,  43  N.  Y.  171,  3  Am. 

49  A.  S.  R.  45.  Rep.  690.    And  see  Checks,  vol,  5,  p. 

1.  Holmes   v.   Briggs,   131   Pa.    St.  506. 

233,  18  Atl.  928,  17  A.  S.  R.  804.  4.  Phoenix    Ins.    Co.    v.    Allen,    11 

2.  Koones  v.  District  of  Columbia,  !Mich.  501,  83  Am.  Dec.  756;  Smith  v. 
4  Mackey  (D.  C.)  339,  54  Am.  Rep.  Miller,  43  N.  Y.  171,  3  Am.  Rep.  690. 
278 ;  Noble  v.  Doughten,  72  Kan.  336,  Note :  86  Am.  Dec.  788. 

83  Pac.  1048,  3  LJl.A.(N.S.)    1167;       5.  Phoenix    Ins.    Co.    v.    Allen,    11 

Carroll  v.  Sweet,  128  N.  Y.  19,  27  N.  E.  Mich.  501,   83  Am.  Dec.  756 ;  Kirk- 

763,  13  L.R.A.  43.  patrick  v.  Puryear,  93  Tenn.  409,  24 

3.  Industrial    Trust,    etc.,    Co.    v.  S.  W.  1130,  22  L.R.A.  785. 
Weakley,  103  Ala.  468,   15   So.  854, 
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day  it  is  received,  still,  if  he  does  so,  it  fixes  the  rights  of  the  parties. 
He  cannot  then  change  his  mind  and  leave  the  funds  at  the  drawee's 
risk  until  the  next  day.  If  he,  on  the  first  presentment,  takes  a 
substituted  check  on  another  bank  in  lieu  of  cash,  it  amounts  to 
payment;  and,  if  the  drawee  fails  on  that  day,  the  payee  cannot, 
after  neglect  to  use  the  utmost  diligence  in  presenting  the  substituted 
check  for  payment,  put  himself,  by  a  subsequent  demand  on  the 
original  drawee,  in  the  same  position  he  would  have  occupied  had 
he  not  made  the  first  demand.*  The  fact  that  the  loss  would  have 
fallen  on  the  depositor  if  a  check  held  for  collection  had  not  been 
presented  sooner  than  it  was  necessary  where  the  bank  failed  before 
the  time  for  collecting  it  expired  does  not  relieve  the  collecting  bank 
of  liability  for  the  loss,  if,  having  presented  the  check  before  such 
failure  and  accepted  the  drawee's  check  on  another  bank  in  pay- 
ment, it  delays  presenting  the  latter  until  it  is  worthless  because  of 
the  failure  of  its  drawer.  That  a  higher  degree  of  diligence  is  de- 
manded under  facts  like  these  than  that  which  obtains  between  the 
parties  to  the  instrument  is  obvious,  because  the  drawer  of  the  orig- 
inal check  must  be  held  to  have  contemplated  that  when  presented 
it  would  be  paid  in  money  only,  and  the  payee  and  drawee  have 
no  right,  except  at  their  own  peril,  to  substitute  some  other  mode 
of  settlement  which  results  in  injury  to  the  drawer.' 

67.  Delay  in  Presenting  Substituted  Check. — The  rule  fixing  the 
close  of  business  hours  of  the  next  secular  day  as  a  reasonable  time 
within  which  a  check  may  be  presented  so  as  to  hold  the  drawer 
when  drawn  on  a  bank  in  the  same  place  where  it  is  delivered  haa 
relation  only  to  the  contract  and  liability  of  the  parties  to  the  instru- 
ment, and  does  not  apply  to  a  check  given  by  the  drawee  to  the  payee 
of  the  original  check,  on  its  surrender.  There  is  no  imbending  or 
inflexible  rule  governing  this  latter  condition  of  facts,  and  in  the 
nature  of  things  there  could  not  well  be.  What  would  be  due  diligence 
under  one  condition  of  facts  might  be  negligence  under  different 
circumstances;  and  all  that  can  be  definitely  laid  down  is  that  each 
case  must  in  this  particular  be  decided  on  its  own  peculiar  facts, 
though  in  no  instance  can  the  liability  of  the  drawer  be  extended 
beyond  the  period  which  would  ordinarily  limit  it.  The  holder  of 
a  substituted  check  taken  on  the  surrender  of  the  original  check  to 
the  drawee  thereof  must  use  such  diligence  in  presenting  it  for  pay- 
ment as  a  prudent  man  would  under  like  conditions  use.  This 
imposes  no  hardship  on  the  person   who  voluntarily   accepts  the 

'     6.  Noble  v.  Doughten,  72  Kan.  336,       7.  Anderson  v.  Gill,  79  Md.  312,  29 
«3  Pac.  1048,  3  L.R.A.(N.S.)    1167;    Atl.  527,  47  A.  S.  R.  402  and  note, 
Anderson  v.  Gill,  79  Md.  312,  29  Atl.   25  L.B.A.  200  and  note. 
627,  47  A.   S.   R.  402  and  note,  25 
li.R.A.  200  and  note. 
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drawee's  check  instead  of  cash.    If  he  has  had  ample  and  abundant 
time  to  convert  the  drawee's  check  into  money  and  still  omits  to  do 
BO  he  obviously  has  not  used  due  diligence,  and  the  results  of  such 
negUgence  should  not  be  visited  on  the  original  drawer  who  was  in 
no  way  responsible  therefor.®    Accordingly  it  is  held  that  under  such 
conditions  the  first  check  will  amount  to  absolute  payment  of  the 
indebtedness  for  which  it  was  given.®     If  a  check  is  received  as  a 
means  of  payment  of  a  draft  given  by  a  debtor  the  creditoi  receiving 
it  must  procure  its  payment  on  the  day  of  its  reception,  or  return  it 
for  nonpayment  on  that  day,  so  as  to  have  the  bill  for  which  it  was 
received  protested  for  nonpayment  on  that  day.     While  a  present- 
ment on  the  next  business  day  is  sufficient  to  charge  the  drawer  of 
the  check,  it  is  no  excuse  for  the  nonprotest  of  the  bill  on  the  day  of 
its  presentation  for  payment.     The  negligence  of  the  holder  of  the 
check  in  not  procuring  payment  of  the  bill  on  the  day  of  its  presenta- 
tion, by  the  means  he  receives  for  that  purpose  or  otherwise,  discharges 
the  drawers  and  indorsers  of  the  bill,  if  protest  is  not  made,  and 
makes  the  draft  an  absolute  payment.*^    The  true  rule  seems  to  be 
that  when  a  creditor  accepts  from  a  bank  its  check  in  payment  of  a 
check  given  by  his  debtor,  the  debtor  is  discharged  both  on  his  check 
and  on  the  indebtedness  for  which  it  was  given.    In  such  a  case  the 
utmost  diligence  in  collecting  the  substituted  check  can  only  mean 
that  diligence  which  results  in  payment,  and  therefore  if  the  sub- 
stituted check  is  not  paid  the  creditor  has  not  exercised  the  diligence 
required.    Of  course  in  the  case  of  a  draft  drawn  on  a  private  indi- 
vidual a  different  and  more  liberal  rule  might  well  apply.    Individuals 
are  not  frequently  in  the  habit  of  having  large  sums  of  money  with 
them  and  it  is  to  be  expected  that  a  draft  will  be  paid  by  a  check. 
In  such  cases  the  creditor  should  be  allowed  a  reasonable  time  within 
which  to  present  the  check  for  payment,  which  must  be  on  the  day 
it  is  received.^* 

68.  Charging  Check  to  Drawee's  Account. — ^Inthe  absence  of  fraud, 
depositing  a  check  in  the  bank  on  which  it  is  drawn,  and  charging 
the  check  to  the  account  of  the  drawer,  amount  to  a  payment  of  the 
debt  for  which  the  check  was  given,**  though  the  bank  was  insolvent 

8.  Anderson  v.  Gill,  79  Md.  312,  29   Smith  v.  Miller,  43  N.  Y.  171,  3  Am. 
Atl.  527,  47  A.  S.  R.  402  and  note,  Rep.  690. 

25   L.R.A.   200   and   note;    Smith   v.       11.  Notes :  25  L.R.A.  201 ;  10  L.R.A. 
Miller,  43  N.  Y.  171,  3  Am.  Rep.  690.    (N.S.)  538. 
Note:  3  L.R.A.(N.S.)  1168.  12.  O'Leary  v.  Aheles,  68  Ark.  259, 

9.  Noble  V.  Doughten,  72  Kan.  336,  57  S.  W.  791,  82  A.  S,  R.  291;  Smith 
83  Pac.  1048,  3  L.R.A.(N.S.)  1167.       Roofing,  etc.,  Co.  v.  Mitchell,  117  Ga. 

10.  Strong  V.  King,  35  111.  9,  85  772,  45  S.  E.  47,  97  A.  S.  R.  217; 
Am.  Dec.  336;  Whitney  v.  Esson,  99  Board  of  Education  v.  Robinson,  81 
Mass.  308,  96  Am.  Dec.  762  and  note;   Minn.  306,  84  N.  W.  106,  83  A.  S.  R. 
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at  the  time,  where  it  continued  for  some  time  afterwards  a  going  con- 
cern, and  honored  checks  drawn  on  it  by  the  payee  and  other 
depositors.^^  This  rule  has  been  held  to  apply  even  though  the 
drawee  bank  closed  its  doors  almost  immediately  after  charging  the 
check  to  the  drawer's  account.^* 

69.  Time  of  Payment  When  Made  by  Check. — Payment  by  bill 
or  check  becomes  absolute  payment  of  the  debt  when  the  check  is  paid 
on  presentation.**  On  such  payment  of  the  check,  the  debt  is  deemed 
to  have  been  discharged  from  the  time  the  check  was  given.**  Thus 
it  has  been  held  that  a  contract  which  is  invalid  because  made  on 
Sunday  is  not  relieved  of  its  invalidity  by  reason  of  the  fact  that  a 
check  given  on  that  day  was  paid  on  a  secular  day.*' 

Note  of  Debtor 

70.  View  that  Negotiable  Note  Is  Not  Payment. — The  general 
rule  is  that  a  note  given  by  a  debtor  for  a  precedent  debt  will  not  be 
held  to  extinguish  the  debt,  in  the  absence  of  an  agreement  to  that 
effect,*®  but  will  be  considered  as  conditional  payment  or  as  collateral 

374;  Winchester  MUling  Co.  v.  Win-  Beverly,  10  Pet.  532,  9  U.  S.  (L.  ed.) 
Chester  Bank,  120  Tenn.  225,  111  S.  522;  Bank  of  United  States  v.  Daniel, 
W.  248,  18  L.R.A.(N.S.)  441.  12  Pet.  32,  9  U.  S.  (L.  ed.)  989;  The 

Notes:  10  L.R.A.(N.S.)  637;  35  Kimball,  3  Wall.  37,  18  U.  S.  (L.  ed.) 
L.R.A.(N.S.)   35,  36.  50;    The   Bird  of  Paradise,   5   Wall. 

13.  Board  of  Education  v.  Robin^  545,  18  U.  S.  (L.  ed.)  662;  Segrist  v. 
son,  81  Minn.  305,  84  N.  W.  105,  83  Crabtree,  131  U.  S.  287,  9  S.  Ct.  687, 
A.  S.  R.  374.  33  U.  S.  (L.  ed.)  125;  Leschens,  etc., 

Note:  10  L.R.A.(N.S.)  537.  Rope  Co.  v.  Mavflowpr  Gold  Min..  etc., 

14.  O'Leary  v.  Abeles,  68  Ark.  259,  Co.,  173  Fed.  855,  97  C.  C.  A.  465,  35 
57  S.  W.  791,  82  A.  S.  R.  291;  Win-  L.R.A.(N.S.)  1  and  note;  Costar  v. 
Chester  Milling  Co.  v.  Winchester  Davies,  8  Ark.  213,  46  Am.  Dec.  311; 
Bank,  120  Tenn.  225,  111  S.  W.  248,  Mitchell  v.  Hockett,  25  Cal.  538,  85 
18  L.R.A.(N.S.)  441.  Am.  Dec.  151;   Steinhart  v.  National 

Note:  35  L.R.A.(N.S.)  36.  Bank,  94  Cal.  362,  29  Pac.  717,  28  A. 

15.  McFadden  v.  FoUrath,  114  S.  R.  132  and  note;  London,  etc., 
Minn.  85,  130  N.  W.  542,  37  L.R.A.  Bank  v.  Parrott,  125  Cal.  472,  58  Pac. 
(N.S.)  201.  164,  73  A.  S.  R.  64;  Lyons  v.  Planters' 

Note:  35  L.R.A.(N.S.)  35.  Loan,  etc.,  Bank,  86  Ga.  485,  12  S.  E. 

16.  Hooker  v.  Burr,  137  Cal.  663,  882,  12  L.R.A.  155;  Kinard  v.  Sylves- 
70  Pac.  778,  99  A.  S.  R.  17;  McFad-  ter  First  Nat.  Bank,  125  Ga.  228,  53  S. 
den  V.  Follrath,  114  Minn.  85,  130  N.  E.  1018,  114  A.  S.  R.  201  and  note; 
W.  542,  37  L.R.A.(N.S.)  201;  Hunter  Walsh  v.  Lennon,  98  111.  27,  38  Am. 
V.  Wetsell,  84  N.  Y.  549,  38  Am.  Rep.  Rep.  75;  Runyon  v.  Snell,  116  Ind.  164, 
544.  18  N.  E.  522,  9  A.  S.  R.  839 ;  Larrabee 

17.  Jacobson  v.  Bentzler,  127  Wis.  v.  Talbott,  5  Gill  (Md.)  426,  46  Am. 
566,  107  N.  W.  7,  115  A.  S.  R.  1052,  Dec.  637;  Glenn  v.  Smith,  2  Gill  &  J. 
7  Ann.  Caa.  033  and  note.  4  L.R.A.  (Md.)  4{)3,  20  Am.  Dec.  452;  Wymaa 
(N.S.)  1151  and  note.  See  generally,  v.  Rae,  11  Gill  &  J.  (Md.)  416,  37 
Sundays  AND  Holidays.  Am.   Dec.    70;    Patapsro   Ins.    Co.   v. 

18.  Sheehy  v.  Manderville,  6  Craneh  Dec.  268;  Clopper  v.  Union  Bank,  7 
253,  3  U.  S.   (L.  ed.)   215;  Peter  v     Smith,  6  Har.  &  J.  (Md.)  166,  14  Am. 
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security/*  or  as  an  acknowledgment  or  memorandum  of  the  amount 
ascertained  to  be  due.^^  The  doctrine  proceeds  on  the  obvious  ground 
that  nothing  can  be  justly  considered  as  payment  in  fact,  but  that 
which  is  in  truth  such,  unless  something  else  is  expressly  agreed  to  be 
received  in  its  place.  That  a  mere  promise  to  pay  cannot  of  itself 
be  regarded  as  an  eflfective  payment  is  manifest.^  The  rule  is  estab- 
lished by  the  great  weight  of  authority  that  where  a  debt  exists  and 
a  note  is  given  therefor  by  the  debtor,  the  right  of  action  is  suspended 
on  the  original  consideration  until  the  note  becomes  due,*  and  if  it 
is  unpaid  at  that  time  the  creditor  may  elect  to  sue  on  the  original 

Har.  &  J.  (Md.)  92,  16  Am.  Dec.  294;  note;  Baker  v.  Baker,  2  S.  D.  261,  49 
Mudd  V.  Harper,  1  Md.  110,  64  Am.  N.  W.  1064,  39  A.  S.  R.  776;  Mani- 
Dec.  644;  Yates  v.  Donaldson,  5  Md.  toba  Mortg.,  etc.,  Co.  v.  Weiss,  18  S. 
389,  61  Am.  Dec.  283;  Berry  v.  Grif-  D.  459,  101  N.  W.  37,  112  A.  S.  R. 
fin,  10  Md.  27,  69  Am.  Dec.  123;  779,  5  Ann.  Cas.  868;  Andrews  v. 
Dempsey  v.  Pforzheimer,  86  Mich.  652,  German  Nat.  Bank,  9  Heisk.  (Tenn.) 
49  N.  W.  465,  13  L.R. A.  388 ;  Thorn-  211,  24  Am.  Rep.  300 ;  Moses  v.  Trice, 
son-Houston  Electric  Co.  v.  Palmer,"  21  Grat.  (Va.)  556,  8  Am.  Rep.  609; 
52  Minn.  174,  53  N.  W.  1137,  38  A.  Fidelity  Ins.  Trust,  etc.,  Deposit  Co. 
S.  R.  536;  Taylor  v.  Conner,  41  Miss.  v.  Shenandoah  Val.  R.  Co.,  86  Va. 
722,  97  Am.  Dec.  419  and  note;  The  1,  9  S.  E.  759,  17  A.  S.  R.  858;  Horn- 
Charlotte  V.  Hammond,  9  Mo.  59,  43  brooks  v.  Lucas,  24  W.  Va.  493,  49 
Am.  Dec.  536;  McMurray  v.  Taylor,  Am.  Rep.  277;  Matteson  v.  Ellsworth, 
30  Mo.  263,  77  Am.  Dec.  611  and  note;  33  Wis.  488,  14  Am.  Rep.  766. 
Cochran  v.  Wheeler,  7  N.  H.  202,  26  Notes:  10  Am.  Dec.  685;  37  Am. 
Am.  Dec.  732;  Bamet  v.  Smith,  30  N.  Dec.  48;  10  L.R.A.(N.S.)  534;  *35 
H.  256,  64  Am.  Dec.  290;  W^eymouth  L.R.A.(N.S.)  58. 
V.  Sanborn,  43  N.  H.  171,  80  Am.  Dec.  19.  Weymouth  v.  Sanborn,  43  N.  H. 
144  and  note;  Hibbard  v.  Eastman,  47  171,  80  Am.  Dec.  144  and  note;  Hunter 
N.  H.  507,  93  Am.  Dec.  467;  Muldon  v.  Moul,  98  Pa.  St.  13,  42  Am.  Rep. 
V.  Whitloek,  1  Cow.   (N.  Y.)  290,  13  610. 

Am.  Dec.  533  and  note;  Tobey  v.  Bar-  20.  Weymouth  v.  Sanborn,  43  N.  H. 
ber,  5  Johns.  (N.  Y.)  68,  4  Am.  Dec.  171,  80  Am.  Dec.  144;  Trullinger  v. 
326 ;  Reed  v.  Van  Ostrand,  1  Wend.  Kof oed,  7  Ore.  228,  33  Am.  Rep.  708 ; 
(N.  Y.)  424,  19  Am.  Dec.  529;  Win-  Johnston  v.  Barrills,  27  Ore.  251,  41 
sted  Bank  v.  Webb.  39  N.  Y.  325,  100  Pac.  656,  50  A.  S.  R.  717. 
Am.  Dec.  435  and  note;  Trullinger  v.  Note:  10  Am.  Dec.  675. 
Kof  oed,  7  Ore.  228,  33  Am.  Rep.  708;  1.  The  Kimball,  3  Wall.  37,  18  U. 
Johnston  v.  Barrills,  27  Ore.  251,  41  S.  (L.  ed.)  60;  The  Steamer  Emily 
Pac.  656,  50  A.  S.  R.  717  and  note;  Souder,  17  Wall.  666,  21  U.  S.  (L. 
.Tones  v.  Johnson,  3  Watts  &  S.  (Pa.)   ed.)   683. 

276,  38  Am.  Dec.  760  and  note;  In  re  2.  The  Kimball,  3  Wall.  37,  18  U. 
Davis,  5  Whart.  (Pa.)  530,  34  Am.  S.  (L.  ed.)  50;  Segrist  v.  Crabtree, 
Dec.  574;  Hunter  v.  Moul,  98  Pa.  St.  131  U.  S.  287,  9  S.  Ct.  687,  33  U.  S. 
13,  42  Am.  Rep.  610;  Delaware  Coun-  (L.  ed.)  125;  Mitchell  v.  Hockett,  25 
ty  Trust,  etc.,  Ins.  Co.  v.  Haser,  199  Cal.  538,  85  Am.  Dec.  151;  Mudd  v. 
Pa.  St.  17,  48  Atl.  694,  85  A.  S.  R.  Harper,  1  Md.  110,  54  Am.  Dec.  644; 
763  and  note;  Nightingale  v.  Chafee,  Yates  v.  Donaldson,  5  Md.  389,  61 
11  R.  I.  609,  23  Am.  Rep.  531 ;  Costelo  Am.  Dec.  283 ;  Muldon  v.  Whitloek,  1 
V.  Cave,  2  Hill  L.  (S.  C.)  528,  27  Am.  Cow.  (N.  Y.)  290,  13  Am.  Dec.  533; 
Dec.  404;  Fiske  v.  Judpre,  2  Speers  Tobey  v.  Barber,  5  Johns.  (N.  Y.)  68, 
L.  (S.  C.)  436,  42  Am.  Deo.  380  and  4  Am.  Dec.  326;   Costelo  v.  Cave,  2 
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indebtedness  or  on  the  note  unless  the  note  was  accepted  as  payment 
of  the  pre-existing  debt.'  This  is  based  on  the  principle  of  the  com- 
mon law  that  one  unexecuted  contract  cannot  be  pleaded  in  bar  of 
another  of  the  same  degree.* 

71.  Contemporaneous  Debt. — ^It  is  generally  held  that  a  note  taken 
for  the  price  of  goods  sold  will  not  extinguish  the  debt,  unless  there 
was  an  agreement  to  that  effect,*  but  it  is  a  payment  sub  modo,  and 
suspends  the  right  to  sue  for  the  price  until  the  expiration  of  the 
credit,  and  operates  to  pass  title  to  the  vendee,  subject,  of  course,  to 
the  vendor's  lien,  if  he  has  not  parted  with  possession,  or  to  his  right 
of  stoppage  if  the  goods  are  in  transitu.*  Still  if  the  sale  is  uncon- 
ditional, and  a  note  has  been  given  and  accepted  as  absolute  payment, 
the  original  debt  is  extinguished,  and  the  remedy  of  tlie  seller  is  on 
the  note.' 

72.  Agreement  to  Receive  Note  as  Payment. — ^If  there  is  an  express 
agreement  by  the  creditor  to  receive  a  note  as  absolute  payment  and 
to  nm  the  risk  of  its  being  paid,  it  will  be  held  to  be  an  extinguish- 
ment or  payment  of  the  precedent  debt,  whether  the  note  is  after- 
wards paid  or  not;  ®  but  a  clear  agreement  or  manifestation  of  inten- 

HiU  L.  (S.  C.)  528,  27  Am.  Dec.  404;  Co.  v.  Smith,  6  Har.  &  J.  (Md.)  166, 

Fiske  V.  Judge,  2  Speers  L.   (S.  C.)  14  Am.  Dec.  268. 

436,  42  Am.  Dec.  380  and  note;  Otto  v.  Note:  35  L.R.A.(N.S.)  1. 

Halff,  89   Tex.   384,  34  S.   W.   910,  5.  Segrist  v.    Crabtree,   131  U.    S. 

59  A.  S.  R.  56;  Hombrooks  v.  Lucas,  287,  9  S.  Ct.  687,  33  U.  S.   (L.  ed.) 

24  W.   Va.  493,  49   Am.   Rep.   277;  125;   Wyman   v.   Rae,  11   Gill  &  J. 

Blunt  V.  Walker,  11  Wis.  334,  78  Am.  (Md.)  416,  37  Am.  Dec.  70;  Hall  v. 

Dec.  709  and  note.  Richardson,  16  Md.  396,  77  Am.  Dec. 

3.  The  Kimball,  3  Wall.  37,  18  U.  303 ;  Trullinger  v.  Kof oed,  7  Ore.  228, 
S.  (L.  ed.)  50;  Walsh  v.  Lennon,  98  33  Am.  Rep.  708;  Blunt  v.  Walker,  11 
111.  27,  38  Am.  Rep.  75;  Larrabee  v.  Wis.  334,  78  Am.  Dec.  709  and  note. 
Talbott,  5  Gill  (Md.)  426,  46  Am.  Dec.  Notes:  50  A.  S.  R.  722;  35  L.R.A. 
637,  overruled  on  another  point  by  (N.S.)  44. 

Pinckney  v.   Lanahan,   62   Md.   447;       6.  Hall  y.  Richardson,  16  Md.  396, 
Patapsco  Ins.   Co.  v.  Smith,  6  Har.  77  Am.  Dec.  303. 
&  J.   (Md.)   166,  14  Am.  Dec.  268;       7.  S^rist  v.   Crabtree,   131  U.    S. 
Mudd  V.  Harper,  1  Md.  110,  54  Am.  287,  9  S.  Ct.  687,  33  U.  S.   (L.  ed.) 
Dec.  644;  Cochran  v.  Wheeler,  7  N.  H.  125. 

202,  26  Am.  Dec.  732;  Tobey  v.  Bar-  8.  Sheehy  v.  Mandeville,  6  Cranch 
ber,  5  Johns.  (N.  Y.)  68,  4  Am.  Dec.  263,  3  U.  S.  (L.  ed.)  215;  Costar  v. 
326 ;  Winsted  Bank  v.  Webb,  39  N.  Y.  Davies,  8  Ark.  213,  46  Am.  Dec.  311 ; 
325,  100  Am.  Dec.  435;  Hunter  v.  Mitchell  v.  Hockett,  25  Cal.  538,  85 
Moul,  98  Pa.  St.  13,  42  Am.  Rep.  610;  Am.  Dec.  151;  Davis  v.  Smith,  5  Ga. 
Costelo  V.  Cave,  2  Hill  (S.  C.)  528,  274,  48  Am.  Dec.  279;  Hough  v.  The 
27  Am.  Dec.  404;  Otto  v.  Halflf,  89  Aetna  L.  Ins.  Co.,  57  HI.  318,  11  Am. 
Tex.  384,  34  S.  W.  910,  59  A.  S.  R.  Rep.  18;  Unterhamschmidt  v.  Mis- 
56;  Blunt  v.  Walker,  11  Wis.  334,  78  souri  State  L.  Ins.  Co.,  160  la.  223, 
Am.  Dec.  709  and  note.  138  N.  W.  459,  45  L.R.A.(N.S.)  743; 

Note :  42  Am.  Dec.  383.  Glenn  v.   Smith,  2  Gill  &  J.    (Md.) 

4.  Glenn  V.  Smith,  2  Gill  &  J.  (Md.)  493,  20  Am.  Dec.  452;  Pasewalk  ▼. 
493,  20  Am.  Dec.  452;  Patapsco  Ins.  Bollman,  29  Neb.  519,  45  N.  W.  780, 
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tion  of  both  the  parties  to  that  effect  is  essential.*  An  agreement  that 
a  debt  shall  be  paid,  or  shall  be  payable,  or  that  it  has  been  paid  by 
the  note  of  the  debtor,  is  a  contract  for  an  extension  of  the  time  of 
payment,  and  that  the  debt  shall  be  paid,  or  that  it  has  been  paid, 
by  the  note  of  the  debtor,  on  condition  that  the  note  is  paid,  but  not 
otherwise.  ^^  The  mere  acceptance  of  the  note  by  the  creditor  and 
surrender  of  the  original  evidence  of  debt  do  not  necessarily  operate 
as  satisfaction  of  the  original  debt.^^  Still  the  giving  up  of  a  security 
or  an  evidence  of  indebtedness,  when  accepting  another,  has  been 
held  to  be  a  decisive  circumstance  in  determining  whether  or  not  the 
security  or  evidence  of  indebtedness  so  accepted  was  received  in 
payment  or  only  as  additional  security.^*  Where  an  account  is  due, 
and  the  creditor  receives  from  his  debtor  a  promissory  note  "in  pay- 
ment of  the  account,"  giving  a  receipt  in  those  terms,  the  note  is 
not  a  satisfaction  or  extinguishment  of  the  original  claim  unless 
there  is  evidence,  in  addition  to  the  receipt,  for  the  purpose  of  proving 
an  agreement  that  the  creditor  was  to  receive  the  note  as  payment, 
and  to  run  the  risk  of  its  being  paid.^'  The  cancellation  of  an 
indebtedness  and  substitution  for  it  of  a  new  contract  is  not  shown 
by  the  taking  of  notes  for  its  amount  secured  by  mortgage,  although 
the  notes  are  payable  at  different  future  dates  and  the  mortgage  pro- 
vides for  future  indebtedness,  if  an  intention  to  cancel  is  not  directly 
shown  and  there  were  no  subsequent  dealings,  while  the  entire  in- 
debtedness was  to  become  payable  at  once  on  default  as  to  any  instal- 
ment.** 

26   A.   S.   R.   399;   Wright  v.   First  The  Kimball,  3  Wall.  37,  18  U.  S.  (L. 

Crockery  Ware  Co.,  1  N.  H.  281,  8  ed.)  60;  Segiist  v.  Crabtree,  131  U.  S. 

Am.  Dec.  68;  Nightingale  v.  Chafee,  287,  9  S.  Ct.  687,  33  U.  S.  (L.  ed.) 

11  R.  I.  609,  23  Am.  Rep.  531;  Hut-  125;  Lee  v.  Fontaine,  10  Ala.  755,  44 
chins  V.  Olcutt,  4  Vt.  549,  24  Am.  Dec.  Am.  Dec.  505;  Scott  v.  Myatt,  24  Ala. 
634,  overruled  on  another  point  by  489,  60  Am.  Dec.  485;  Thomson- 
Robinson  V.  Leach,  67  Vt.  128,  31  Atl.  Houston  Electric  Co.  v.  Palmer,  52 
32,  48  A.  S.  R.  807,  27  L.R.A.  303.  Minn.  174,  53  N.  W.  1137,  38  A.  S.  R. 

Notes:    37  Am.   Dec.   48;   78  Am.  536. 

Dec.  718;  35  L.R.A.(N.S.)   14.  Note:  35  L.R.A.(N.S.)   3. 

9.  Peter  v.  Beverly,  10  Pet.  532,  9  12.  Fidelity  Ins.,  etc.,  Co.  v.  Shen- 
U.  S.  (L.  ed.)  522;  Segrist  v.  Crab-  andoah  Val.  R.  Co.,  86  Va.  1,  9  S.  E. 
tree,  131  U.  S.  287,  9  S.  Ct.  687,  33  759,  19  A.  S.  R.  858. 

U.  S.  (L.  ed.)  125;  Leschen,  etc..  Rope  13.  Berry  v.  Griffin,  10  Md.  27,  69 
Co.  V.  Mayflower  Gold  Min.,  etc.,  Co.,  Am.  Dec.  123  and  note;  McMurray  v. 
173  Fed.  855,  97  C.  C.  A.  465,  35  Taylor,  30  Mo.  263,  77  Am.  Dec.  611; 
L.RA..(N.S.)  1.  Miildon  v.  Whitlock,  1  Cow.  (N.  Y.) 

10.  Leschen,  etc.,  Rope  Co.  v.  May-  290,  13  Am.  Dec.  533. 
flower  Gold  Min.,  etc..  Co.,  173  Fed.       Note:  35  L.R.A.(N.S.)  103. 

855,    97    C.    C.    A.    465,    35    L.R.A.  14.  Dempsey    v.     Pforzheimer,     86 

(N.S.)  1.  Mich.  652,  49  N.  W.  465,  13  L.R.A. 

11.  Lyman  v.  Bank  of  United  States,  388. 

12  How.  225,  13  U.  S.  (L.  ed.)  965; 
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73.  Subsequent  Acts  of  Creditor. — The  general  rule  is  that  the  note 
of  a  debtor  will  become  a  satisfaction  without  a  special  agreement,  if 
the  creditor  transfers  it  to  a  third  person,^*  though  there  is  some 
authority  to  the  contrary.**  However,  it  would  seem  that  if  the 
creditor  has  regained  possession  of  the  original  note,  so  that  he  will 
be  in  a  position  to  surrender  it,  he  may  sue  on  the  original  indebted- 
ness,V  for  the  question,  and  the  only  material  question,  is,  not  whether 
the  bill  has  been  negotiated  for  value,  but  whether  it  is  still  outstand- 
ing, so  that  the  parties  are  liable  on  it,  notwithstanding  a  recovery 
upon  the  original  claim.*®  If  the  holder  of  a  promissory  note  makes 
a  material  alteration  in  it  after  it  is  executed,  but  without  any  inten- 
tion to  defraud  and  in  the  belief  that  he  had  a  right  to  make  such 
alteration  to  conform  the  writing  to  the  original  agreement  of  the 
parties,  such  alteration  does  not  deprive  the  holder  of  the  right,  on 
the  maturity  of  the  note,  to  elect  to  disregard  it  and  to  sue  on  tho 
original  obligation,  there  being  no  evidence  that  the  note  was  accepted 
as  payment  thereof.** 

74.  Void  or  Worthless  Paper. — A  note  taken  for  a  debt  will  not 
be  held  a  satisfaction,  where  it  was  void  in  its  inception  for  any 
reason,-®  as  in  case  of  a  forgery,*  or  a  note  void  for  usury.* 

75.  Renewal  Notes. — Undoubtedly  one  note  may  be  accepted  as 
payment  of  another,  and  in  such  a  case  no  consideration,  other  than 
the  now  note,  is  necessary  to  support  the  contract.'  But  a  new  noto 
given  without  any  new  consideration  to  the  same  person  and  for  the 
same  sum  as  an  old  one  is  not  deemed  a  satisfaction  thereof,  unless 
so  received  and  accepted,*  even  though  the  old  note  is  surrendered 

15.  Patapsco  Ins.  Co.  v.  Smith,  6  766.  And  see  Alteration  op  Instbu- 
Har.   &  J.   (Md.)    166,  14  Am.  Dec.   ments,  vol.  1,  p.  1005. 

268;  Wright  v.  First  Crockery  Ware  20.  Emerson     v.     Providence     Hat 

Co.,  1  N.  H.  281,  8  Am.  Dec.  68 ;  Tobey  Mfg.  Co.,  12  Mass.  237,  7  Am.  Dec. 

V.  Barber,  6  Johns.  (N.  Y.)  68,  4  Am.  66;   Wright  v.  First  Crockery  Ware 

Dee.  326.  Co.,  1  K  H.  281,  8  Am.  Dec.  68. 

16.  Baker  v.  Baker,  2  S.  D.  261,  49  Note:  35  L.R.A.(N.S.)  71. 

N.  W.  1064,  39  A.  S.  R.  776.  1.  Allen  v.  Sharpe,  37  Ind.  67,  10 

17.  Ljinan  v.  Bank  of  United  States,  Am.  Dec.  80  (signature  of  aceommoda- 
12  How.  225,  13  U.  S.  (L.  ed.)  965;  tion  indorser  forged);  Stratton  v.  Mc- 
Loonev  v.  District  of  Columbia,  113  Makin,  84  Ky.  641,  4  A.  S.  R.  215 
U.  S.  258,  5  S.  Ct.  463,  28  U.  S.  (L.  (signature  of  maker  forged) ;  Good- 
ed.)  974;  Mitchell  v.  Hockett,  25  Cal.  rich  v.  Tracy,  43  Vt.  314,  5  Am.  Rep. 
538,  85  Am.  Dec.  151;  Salomon  v.  281  (signature  of  security  forged). 
Pioneer  Co-operative  Co.,  21  Fla.  374,  2.  Parker  v.  Cousins,  2  Grat.  (Va.) 
58  Am.  Rep.  667.  372,  44  Am.  Dec.  388. 

Notes:    10    L.R.A.(N.S.)    540;    35  3.  Miller  v.  McCarty,  47  Minn.  321, 

L.R.A.(N.S.)    41;    Ann.    Cas.    1917C  50  N.  W.  235,  28  A.  S.  R.  375. 

365.  4.  Collins  v.  Dawlev,  4  Colo,  138, 

18.  Note:  Ann.   Cas.  1917C  365.  34  Am.  Rep.  72;  Moody  v.  Stubbs,  94 

19.  Otto  V.  Halff,  89  Tex.  384,  34  Kan.  250,  146  Pac.  34G,  Ann.  Cas. 
S.  W.  910,  59  A.  S.  R.  56;  Matteson  1917C  362;  Granite  Nat.  Bank  v. 
V.  Ellsworth,  33  Wis.  488,  14  Am.  Rep.  Fitch,  145  Mass.  567,  14  N.  E.  650, 

74 


21  E.  C.  L.  PAYMENT  §§  76,  77 

when  the  new  one  is  given.*  The  giving  of  a  renewal  note  is  but  a 
continuation  of  the  debt,  and  if  it  is  not  paid  at  maturity  the  creditor 
may  sue  on  it  or  on  the  original  cause  of  action.*  However,  a  note 
will  be  presumed  to  be  paid  in  the  absence  of  anything  to  the  con- 
trary by  the  giving  gf  a  subsequent  note  and  mortgage  for  a  larger 
sum  from  tjie  payee  to  the  maker  of  the  fonner  note.' 

76.  Collateral  Rights  of  Creditor  as  Affected  by  Receiving  Note. — 
The  giving  and  accepting  of  a  note  will  not  in  the  absence  of  agree- 
ment be  such  a  payment  as  will  affect  the  collateral  rights  of  the 
creditor.®  Accordingly  it  has  been  held  that  the  individual  liability 
of  a  stockholder  for  the  debt  of  a  corporation  is  not  discharged  by 
the  giving  of  the  note  of  the  corporation  after  such  stockholder  had 
ceased  to  be  a  member.* 

77.  Lien  of  Creditor  as  Affected  by  Taking  Note. — ^Where  the 
extinguishment  of  a  debt  has  the  effect  to  strike  down  a  lien  or  a  title 
securing  its  payment,  the  presumption  that  it  is  not  discharged  by 
the  acceptance  of  the  note  of  the  debtor  in  payment  of  it  is  strength- 
ened, because  in  such  a  case  the  discharge  of  a  lien  is  more  unusual 
and  unreasonable;  and  the  general  rule  is  that  the  receiving  of  a 
promissory  note  by  a  creditor  will  not  have  the  effect  to  discharge  a 
lien,  statutory  or  contractual,  which  the  creditor  has  for  the  security 
of  his  debt.*®  Applying  this  rule,  it  is  held  that  a  vendor's  lien  on 
land  is  not  extinguished  by  taking  the  purchaser's  note  for  the  pur- 
chase money;  **  and  the  same  has  been  held  true  when  a  purchaser 
of  goods  gives  to  the  seller  his  personal  note  for  the  purchase  price,** 
at  least  so  long  as  the  note  remains  in  the  hands  of  the  seller  unnego- 
tiated.*'    Taking  up  a  note  secured  by  a  mortgage,  by  giving  a  new 

1  A.  S.  R.  484;  Miller  v.  McCarty,  47  McCullough,  1  Denio  (N.  Y.)  414,  43 

Minn.  321,  50  N.  W.  235,  28  A.  S.  R.  Am.  Dec.  685. 

375;  Winsted  Bank  v.  Webb,  39  N.  Y.  Note:  35  L.R.A.(N.S.)  79. 

325,  100  Am.  Dec.  435  and  note;  Hart  See  Corporations,  vol.  7,  pp.  405- 

V.  Boiler,  15  Serg.  &  R.  (Pa.)  162,  16.  406. 

Am.  Dec.  536  and  note.  10.  Leschen,  etc.,  Rope  Co.  v.  May- 
Note:  35  L.R.A.(N.S.)  1.  flower  Gold  Min.,  etc.,  Co.,  173  Fed. 

5.  Mocdy  V.  Stubbs,  94  Kan.  250,  855,  97  C.  C.  A.  465,  35  L.R.A.(N.S.) 
146  Pdc.  346,  Ann.  Cas.  1917C  362.  1;  Weymouth  v.  Sanborn,  43  N.  H. 

Note:  35  L.R.A.(N.S.)  99.  1^1,  80  Am.  Dec.  144. 

6.  Moses  V.   Trice,  21  Grat.    (Vs.)    „,i^-  ^^i^'®  I;  ^'U^'  "^  ^^»^^-  (^°^-) 
666,  8  Am.  Rep.  609.  218^  41  Am.  Dec  219. 

7.  French  v.  French,  84  la.  655,  51       ^^*;-  ^^^;^±^™p^,f_  . 
•kT   xir   ^A"   -I-  T  r>  A    OAA  And  see  Vendor  and  Purchaser. 

o  /;n  '  ^^  ^  ^"ni  10Q  12.  Arnold  v.  Delano,  4  Ciish. 
o.^\^''"i?^  ''•..o^''^^^^'  ^  Colo.  138,  (^^333)  33^  5Q  Aj^  j)g^  754.  gj.^^^^ 
34  Am.  Rep.  (2;  London,  etc..  Bank  Lumber  Co.  v.  Boston,  etc.,  R.  Co.,  179 
V.  Parrott,  125  Cal.  472,  68  Pac.  164,  Mass.  228,  60  N.  E.  548,  88  A.  S.  R. 
73  A.  S.  R.  64.  375,  54  L.R.A.  435;  Weymouth  v.  San- 
Note:  35  L.R.A.(N.S.)  4.  bom,  43  N.  H.  171,  80  Am.  Dec.  144. 
9.  Weymouth  v.  Sanborn,  43  N.  H.  13.  Arnold  v.  Delano,  4  Cush. 
171,   80  Am.   Dec.   144;   Freeland  v.  (Mass.)  33,  50  Am.  Dec.  754. 
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one  for  the  same  sum,  is  no  discharge  of  security  given  for  the  debt,** 
Under  the  lien  laws  it  is  held,  and  is  the  rule,  that  the  taking  of  a 
negotiable  note  for  the  amount  of  work  and  materials  furnished  in 
constructing  a  building  is  not  a  waiver  of  the  mechanics'  lien,  unless 
the  time  of  payment  is  extended  to  a  time  that  will  extinguish  the 
lien.**  But  the  lien  will  be  lost  where  it  is  agreed  that  the  paper  is  to 
be  taken  in  satisfaction  of  the  same,  and  where  the  note  given  has 
been  negotiated,,  and  the  plaintiflF  is  not  the  holder,  he  cannot  assert 
a  lien.**  Notes  given  for  the  purchase  money  in  a  conditional  sale 
are  held  not  to  be  payment  or  satisfaction  of  the  debt,  in  the  absence 
of  an  agreement  so  as  to  pass  title  to  the  purchaser.*^  A  promissory 
note  accepted  by  a  landlord  in  lieu  of  rent  due  on  a  written  lease  does 
not  extinguish  the  original  debt  so  as  to  defeat  the  landlord's  right  of 
distress,  but  operates  to  suspend  his  right  of  distress  during  the  time 
allowed  for  the  payment  of  the  note.*®  And  the  giving  of  a  note  for 
the  balance  due  an  attorney  on  account  will  not  discbarge  bis  lien 
on  the  papers.** 

78.  Note  of  Joint  Debtor. — The  taking  of  a  note  of  one  joint  debtor 
is  generally  held  not  to  be  a  payment  of  the  joint  debt,  unless  there 
is  an  agreement  to  that  effect,*®  the  presumption  being,  it  seems,  that 
it  was  intended  as  collateral  security  only.*  Especially  is  this  true 
where  the  creditor  is  ignorant  that  there  are  others.*  But  where  a 
note  of  some  who  are  liable  is  taken,  and  a  receipt  given  "in  full," 
if  the  others,  relying  on  such  receipt,  are  prejudiced  in  their  dealings 
with  the  makers,  they  will  be  discharged.'  Where  a  joint  debtor 
insists,  that  the  separate  note  is  substituted,  and  is  in  satisfaction  of 
the  joint  debt,  the  onus  is  thrown  on  him ;  and  to  discharge  himself 
from  liability,  it  will  be  necessary  to  show  a  special  contract  to  that 
eflfect;  or  that  in  addition  to  a  separate  note  being  taken  for  the 
amount  of  the  debt,  the  original  bills  were  given  up,  and  even  when 
that  is  the  case,  it  may  Lo  rebutted  by  countervailing  proof  that  it 
was  otherwise  intended.* 

79.  Note  of  Partner  for  Firm  Debt  Generally. — ^A  promissory  note 
made  by  one  partner  alone  for  a  debt  of  the  firm  does  not  operate  as 

14.  Weymouth  v.  Sanborn,  43  N.  H.   Am.  Dec.  341  and  note;  Jones  v.  John- 
171,  80  Am.  Dec.  144.  son,  3  Watts  &  S.  (Pa.)  276,  38  Am. 

15.  See  Mechanics'  Liens,  vol.  18,  Dec.  760. 

pp.  969-971.  Notes:   1   Am.   Dec.   5;   35   L.R.A. 

16.  Note:  35  L.R.A.(N.S.)  93.  (N.S.)  61. 

17.  Note:  35  L.R.A.(N.S.)  89.    And  1.  Jones  v.  Johnson,  3  Watts  &  S. 
see  Sales.  (Pa.)  276,  38  Am.  Dec.  760. 

18.  See  Landlord  and  Tenant,  vol.  2.  Note:  10  L.R.A.(N.S.)  549. 

16,  p.  1022.  3.  Muldon  v.  Whitlock,  1  Cow.  (N. 

19.  Weymouth  v.  Sanborn,  43  N.  H.   Y.)  290,  13  Am.  Dec.  533. 

171,  80  Am.  Dec.  144.     And  see  At-       4.  In  re  Davis,  5  Wbart.  (Pa.)  530, 
90RNETS  AT  Law,  vol.  2,  p.  1075.  34  Am.  Dec.  574^, 

20.  Tyner  v.  Stoops,  11  Ind.  22,  71 
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payment,  and  does  not  release  another  partner  from  the  debt,*  unless 
the  creditor  agrees  to  accept  it  as  payment  and  release  the  other 
partner.*  No  discharge  or  satisfaction  or  release  is  to  be  implied  from 
the  mere  acceptance  of  such  a  note,'  or  balancing  the  firm  account 
therewith.^  In  the  absence  of  all  proof  of  a  special  contract,  the 
giving  up  or  the  retention  of  the  original  security  will  in  general 
be  a  decisive  circumstance;  for  it  is  difficult  to  account  for  the  fact, 
except  on  the  supposition  that  on  the  one  hand  it  was  intended,  in  case 
of  need,  to  enforce  the  joint  liability;  or,  on  the  other,  to  depend 
altogether  on  the  responsibility  of  one  of  the  joint  debtors.^  But 
while  this  fact  is  entitled  to  great  weight  with  the  jury,  it  cannot  be 
said  to  raise  a  legal  presumption  of  an  agreement  to  extinguish  it, 
and  discharge  the  liability  of  the  other  partner.*®  It  is  scarcely  neces- 
sary to  say  that  the  taking  of  a  note  of  an  ostensible  partner  cannot 
discharge  a  dormant  partner,  since  the  creditor  cannot  be  regarded 
as  intending  to  part  with  a  security  of  which  he  was  ignorant.i* 

80.  Agreement  to  Release  Other  Partner. — There  are  authorities 
which  hold  that  the  taking  by  a  creditor  of  a  note  or  obligation  of 
one  partner  under  an  agreement  to  discharge  a  copartner  jointly 
liable  does  not  preclude  the  creditor  from  proceeding  against  all  the 
partners  to  collect  the  debt.  It  is  said  that  the  party  giving  the  obliga- 
tion is  simply  agreeing  to  pay  his  own  debt,  and  that  the  creditor 
receives  no  benefit  from  the  promise  made  by  him  to  release  one  of 
his  debtors,  and  therefore  it  is  nudum  pactum.  The  preponderance 
of  authority  is,  however,  to  the  contrary.  The  English  cases  hold 
that  the  taking  of  a  note  or  obligation  of  one  partner  for  a  partnership 
debt,  coupled  with  an  agreement  to  accept  the  same  as  a  payment 
and  to  discharge  the  other  parties  liable  for  the  debt,  does  in  fact 
discharge  them,**  and  such  is  the  prevailing  rule  in  the  United 
States.*' 

5.  In  re  Davis,  5  Whart.  (Pa.)  530,       7.  Folk  v.  Wilson,  21  Md,  538,  a^ 
34   Am.   Dec.   574;   Pateshall  v.   Ap-  Am.  Dec.  599  and  note. 

thorp,  Quincy  (Mass.)  179, 1  Am.  Dec.  Notes:  1  Am.  Dec.  5;  61  L.R.A. 
3;  Reybum  v.  Mitchell,  106  Mo.  365,   (N.S.)   358. 

16  S.  W.  592,  27  A.  S.  R.  350;  Bur-  8.  Pateshall  v.  Apthorp,  Quincy 
dett  V.  Greer,  63  W.  Va.  515,  60  S.  E.  (Mass.)  179,  1  Am.  Dec.  3. 
497,  129  A.  S.  R.  1014,  15  Ann.  Cas.  9.  Crooker  v.  Crooker,  52  Me.  267, 
935,  16  L.R.A.(N.S.)  1019  and  note.  83  Am.  Dec.  509;  Arnold  v.  Camp,  12 
Notes:  86  Am.  Dec.  788;  35  L.R.A.  Johns.  (N.  Y.)  409,  7  Am.  Dec.  328; 
(N.S.)  57;  51  L.R.A.(N.S.)  358.  In  re  Davis,  5  Whart.   (Pa.)  530,  34 

6.  Parker  v.  Canfield,  37  Conn.  250,  Am.  Dec.  574. 

9  Am.  Rep.  317;  Folk  v.  Wilson,  21       10.  Note:  1  Am.  Dec.  5. 
Md.  538,  83  Am.  Dec.  599  and  note;       11.  Note:  15  L.R.A.(N.S.)   1023. 
Burdett  v.  Greer,  63  W.  Va.  515,  60       12.  Grubbe  v.  Pierce,  156  Wis.  29, 
S.  E.  497,  129  A.  S.  R.  1014,  15  Ann.   145  N.  W.  207,  Ann.  Cas.  1915C  1199 
Cas.  935,  16  L.R.A.(N.S.)   1019  and  and  note,  51  L.R.A.(N.S.)  358. 
note.  13.  Burdett   v.   Greer,   63    W.   Va. 

Notes:  1  Am.  Dec.  5;  86  Am.  Dec.  515,  60  S.  E.  497,  129  A.  S.  R.  1014, 
788.  16  Ann.   Cas.   936,  15  L.R.A.(N.S.) 
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81.  Note  Given  after  Dissolution  of  Finn. — A  note  given  in  the 
firm  name  after  dissolution  is  held  not  to  discharge  the  original  debt, 
in  the  absence  of  an  agreement  to  that  eflfect.**  Especially  is  this  so 
where  it  is  given  without  authority,*^  or  where  it  was  taken  in  igno- 
rance of  dissolution.*®  An  agreement  to  discharge  the  retiring  partner 
will  hot  be  inferred  from  the  mere  acceptance  of  the  note  of  the 
continuing  partners  -for  the  joint  debt,  but  must  be  established  by 
independent  proof.*'  But  it  is  held  that  when  a  creditor  of  a  partner- 
ship, after  dissolution  thereof,  knowing  that  one  or  several  of  the 
partners  have  agreed  with  the  others  to  assume  and  pay  the  debts 
of  the  firm,  takes  the  negotiable  notes  of  those  who  should  pay  in 
payment  of  the  debt  of  the  firm,  he  thereby  cancels  the  claim  against 
the  firm,  and  discharges  the  other  partners.*®  The  acceptance  by 
a  firm  creditor  of  a  note  of  a  succeeding  partner  who  has  assumed 
the  debts  and  liabilities  of  the  old  firm,  without  an  acquiescence  or 
agreement  of  the  other  member  of  the  old  firm,  may  operate  to  extin- 
Kuish  the  right  of  the  creditor  to  proceed  against  the  other  partner, 
as  such  a  transaction  operates  to  extend  the  time  of  the  principal  to 
the  detriment  of  the  sureties.*' 

82.  Note  Given  or  Received  by  Agent  or  Public  Officer. — The  gen- 
eral rule  is  that  paper  given  or  taken  by  an  agent  will  not  extinguish 
the  demand,  unless  there  is  an  agreement  to  that  eflfect,  express  or 
implied,  and  the  agent  had  authority  so  to  act.*®  But  if  a  creditor 
takes  the  note  of  the  agent  of  the  debtor,  and  gives  a  receipt,  as  for 
money  due  from  the  principal,  in  consequence  of  which  the  debtor 
deals  differently  with  the  agent,  on  the  faith  of  the  receipt,  from 
what  he  would  otherwise  have  done,  the  debt  is  discharged.*  The 
acceptance  of  a  note  by  an  officer  holding  an  execution  is  held  no 
satisfaction  unless  by  agreement  made  with  the  creditor,  or  under 
his  directions.^  While  the  plaintiff  in  an  execution  may,  by  express 
agreement,  but  not  otherwise,  accept  promissory  notes  as  an  absolute 
payment  of  the  judgment  and  execution,  the  sheriff's  certificate  is  not 

1019    and    note;    Grubbe    v.    Pierce,  v.  Chafee,  11  R.  I.  609,  23  Am.  Rep. 

156  Wis.  29,  145  N.  W.  207,  Ann.  531. 

Cas.  1915C  1199,  51  L.RA.(N.S.)  Note:  35  L.R.A.(N.S.)  56. 

358.  18.  Note:  7  Am.  Dec.  330. 

Notes:  35  L.R.A.(N.S.)  57,  58;  51  19.  Smith  v.  Shelden,  35  Mich.  42, 

L.R.A.(N.S.)   358.  24  Am.  Rep.  529.    See  Partnershh*, 

14.  Note:   35  L.R.A.(N.S.)   55.  vol.  20,  pp.  987,  988. 

16.  Lee  v.   Fontaine,  10   Ala.   755,  20.  Taylor  v.  Conner,  41  Miss.  722, 

44  Am.  Dec.  505 ;  Perrin  v.  Keene,  19  97  Am.  Dec.  419. 

Me.  355,  36  Am.  Dec.  759.  Note:   35  L.R.A.(N.S.)   49. 

16.  Parker    v.    Canfield,    37    Conn.  1.  Wright  v.  First  Crockery  Ware 
250,  9  Am.  Rep.  317.  Co.,  1  N.  H.  281,  8  Am.  Dec.  68. 

Note:  35  L.R.A.(N.S.)  54.  2.  Mitchell  v.  Hockett,  25  Cal.  538, 

17.  Arnold  V.  Camp,  12  Johns.  (N.   85  Am.  Dec.  151. 

Y.)  409,  7  Am.  Dec.  328;  Nightingale       Note:  35  L.R.A.(N.S.)  83. 
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proof  of  such  agreement.  The  acceptance  of  the  note  as  a  payment 
must  be  proved  by  other  evidence.'  But  in  a  jurisdiction  where  the 
rule  prevails  that  a  note  is  prima  facie  payment^  it  has  been  held 
that  a  prisoner's  note  taken  by  a  jailer  in  payment  of  a  fine  and  costs 
is,  in  effect,  so  much  money  in  his  hands,  and  he  becomes  at  once 
debtor  for  the  fine  and  costs.* 

83.  View  that  Negotiable  Note  Is  Payment. — ^In  several  jurisdic- 
tions the  rule  is  followed  that  a  negotiable  note  of  a  debtor  given  to 
his  creditor  is  prima  facie  a  satisfaction  of  a  prior  simple  contract 
debt,^  but  that  taking  for  an  antecedent  debt  a  promissory  note  not 
governed  by  the  law  merchant  is  not  a  payment  of  the  debt,  unless 
it  is  so  agreed  to  be  by  the  parties,  the  onus  of  proving  which  is  on 
the  debtor.*  One  reason  advanced  for  this  rule  is  that  a  creditor 
receiving  the  note  of  his  debtor  relinquishes  no  security,  but  has  the 
same  responsibility  for  payment  which  he  had  before,  with  more 
direct  and  unequivocal  evidence  of  the  debt,  and  a  more  simple  remedy 
for  recovering  it,  and  with  power  also  by  indorsement  to  transfer 
the  whole  interest  in  it  to  another.^  The  authorities  maintaining 
these  views  base  their  decisions  on  the  law  merchant,*  and  reason 
that  when  the  debtor  gives  a  non-negotiable  note  for  an  existing  debt, 

3.  Mitchell  v.  Hockett,  25  Cal.  538,  v.  Dean,  2  Mete.  (Mass.)  76,  35  Am. 
85  Am.  Dec.  151.  Dec.  389 ;  Melledge  v.  Boston  Iron  Co., 

4.  St.  Albans  Bank  v.  Dillon,  30  Vt.  5  Cush.  (Maas.)  158,  51  Am.  Dec.  59 
122,  73  Am.  Dec.  295.  and  note;  Thacher  y.  Dinsmore,  5  Mass. 

5.  The  Kimball,  3  Wall.  37,  18  U.  299,  4  Am.  Dec.  61  and  note;  Maneely 
S.  (L.  ed.)  50;  Segrist  v.  Crab  tree,  v.  MeGee,  6  Mass.  143,  4  Am.  Dec. 
131  U.  S.  287,  9  S.  Ct.  687,  33  U.  S.  105;  Goodenow  v.  Tyler,  7  Mass.  36, 
(L.  ed.)  125  (statinj?  rule) ;  Smith  v.  5  Am.  Dec.  22;  Emerson  v.  Providence 
Bettger,  68  Ind.  254,  34  Am.  Rep.  Hat  Mfg.  Co.,  12  Mass.  237,  7  Am. 
256 ;  Thompson  v.  Peck,  115  Ind.  512,  Dec.  66 ;  Quimby  v.  Durgin,  148  Mass. 
IS  N.  E.  16,  1  L.R.A.  201;  Vamer  v.  104,  19  N.  E.  14,  1  L.R.A.  514;  Brew- 
Nobloborough,  2  Greenl.  (Me.)  121,  11  er  Lumber  Co.  v,  Boston,  etc.,  R.  Co., 
Am.  Dec.  48  and  note;  Newall  v.  Hus-  179  Mass.  228,  60  N.  E.  548,  88  A.  S. 
sey,  18  Me.  249,  36  Am.  Dec.  717;  R.  375,  54  L.R.A.  435;  Thomson- 
Perrin  v.  Keene,  19  Me.  355,  36  Am.  Houston  Electric  Co.  v.  Palmer,  52 
Dec.  759;  Banger  v.  Warren,  34  Me.  Minn.  174,  53  N.  W.  1137,  38  A.  S.  R. 
324,  56  Am.  Dec.  657;   Shumway  v.  536  (stating  rule  in  Illinois). 

Reed,  34  Me.  560,  56  Am.  Dec.  679;  Notes:  10  Am.  Dec.  685;   37  Am. 

Crooker  v.  Crooker,  52  Me.  267,  83  Dec.  48;  64  Am.  Dec.  296;  35  L.R.A. 

Am.  Dec.  509 ;  Paine  V.  Divinell,  53  Me.  (N.S.)  8,  9. 

52,  87  Am.  Dec.  533 ;  Union  Ins.  Co.  v.  6.  Lindeman  v.  RosenJBeld,  67  Ind. 

Grant,  68  Me.  229,  28  Am.  Rep.  42 ;  246,  33  Am.  Rep.  79 ;  Smith  v.  Bettger, 

Bunker  v.  Barron,  79  Me.  62,  8  Atl.  68  Ind.  254,  34  Am.  Rep.  256. 

253, 1  A.  S.  R.  282;  Apthorp  v.  Shep-  Notes:  11  Am.  Dec  54;  35  L.R.A. 

ard,  Quincy,  (Mass.)  298,  1  Am.  Dec.  (N.S.)  6. 

6;    Sargent    v.    Southgate,    5    Pick.  7.  Melledge  v.  Boston  Iron  Co.,  5 

(Mass.)  312, 16  Am.  Dec.  409;  Reed  v.  Cush.  (Mass.)  158,  51  Am.  Dec.  59. 

Upton,  10  Pick.  (Mass.)  522,  20  Am.  8.  Smith  v.  Bettger,  68  Ind.  254,  34 

Dee.  545;  Cary  v.  Bancroft,  14  Pick.  Am.  Rep.  256. 

^Mass.)  315,  26  Am.  Dec.  393;  Butts  Note:  35  L.R.A.(N.S.)   1, 
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he  cannot  be  subjected  to  the  payment  of  the  debt  twice,  for  the  pay- 
ment of  either  the  original  debt  or  the  note  is  a  discharge  of  both; 
but  when  the  debtor  gives  a  bill  of  exchange  or  a  promissory  note 
governed  by  the  law  merchant,  and  it  should  pass  into  the  hands  of 
an  innocent  holder,  he  might  be  compelled  to  pay  it,  either  as  maker 
or  indorser,  notwithstanding  he  had  previously  paid  the  creditor  the 
original  debt.  Under  such  a  rule,  unless  the  negotiable  paper  was 
held  to  be  a  payment,  tbe  creditor  could  collect  his  debt  twice,  once 
from  his  indorsee  when  he  negotiated  the  paper,  and  once  from  the 
debtor  on  the  original  debt,  and  thus  subject  the  debtor  to  the  pay- 
ment of  his  debt  twice.*  The  authorities  maintaining  the  opposite 
view  hold  that  an  action  cannot  be  maintained  on  the  original  obli- 
gation until  the  note  is  delivered  up  or  satisfactorily  accounted  for 
and  the  objection  first  stated  is  thereby  overcome.*®  In  answer  to 
this  position  the  courts  maintaining  the  rule  that  a  negotiable  note 
given  by  a  debtor  to  his  creditor  is  a  prima  facie  payment  say  that 
to  require  a  return  of  the  note,  which  may  have  passed  through  several 
hands,  would  tend  to  undo  business  transactions  and  disturb 
commerce.** 

84.  Force  of  Presumption  that  Note  Was  Accepted  as  Payment. — 
The  presumption  that  a  promissory  note  given  by  a  debtor  to  his 
creditor  for  an  antecedent  debt  was  accepted  as  payment  is  one  of  fact 
only,  and  is  by  no  means  conclusive,  but  may  be  rebutted  by  proof 
of  an  agreement  to  the  contrary,*^  or  by  evidence  showing  the  inten- 
tion of  the  parties  to  have  been  otherwise ;  *•  and  this  evidence  may 
arise  from  the  general  nature  of  the  transaction,  as  well  as  from  direct 
testimony  to  the  fact.**     The  burden  of  showing,  either  by  direct 

9.  Smith  v.  Bettger,  68  Ind.  254,  34  143,  4  Am.  Dec.  105;  Quimby  v.  Dur- 
Am.  Rep.  256;  Varner  v.  Noble-  gin,  148  Mass.  104,  19  N.  E.  14,  1 
borough,  2  Greenl.  (Me.)  121,  11  Am.  L.R.A.  514;  Brewer  Lumber  Co.  v. 
Dec.  48;  Thacher  v.  Dinsmore,  6  Mass.  Boston,  etc.,  R.  Co.,  179  Mass.  228,  60 
299,  4  Am.  Dec.  61;  Maneely  v.  McGee,  N.  E.  548,  88  A.  S.  R.  375,  54  L.R.A. 
6  Mass.  143,  4  Am.  Dec.  105.  435 ;  Lewis  v.  England,  14  Wyo.  128, 

10.  See  supra,  par.  58.  82  Pac.  869,  2  L.R.A. (N.S.)  401. 

11.  Smith  V.  Bettger,  68  Ind.  254,  Notes:  50  A.  S.  R.  722;  35  L.R.A. 
34  Am.  Rep.  256.  (N.S.)  6,  7,  8,  98,  99. 

12.  Smith  V.  Bettger,  68  Ind.  254,  13.  The  Kimball,  3  Wall.  37,  18  U. 
34  Am.  Rep.  256;  Thompson  v.  Peck,  S.  (L.  ed.)  50;  Shumway  v.  Reed,  34 
115  Ind.  512,  18  N.  E.  16,  1  L.R.A.  Me.  560,  56  Am.  Dec.  679 :  Bunker  v. 
201;  Varner  v.  Nobleborough,  2  Barron,  79  Me.  62,  8  Atl.  253, 1  A.  S. 
Greenl.  (Me.)  121,  11  Am.  Dec.  48  R.  282;  Melledge  v.  Boston  Iron  Co., 
and  note;  Newall  v.  Hussey,  18  Me.  5  Cush.  (Mass.)  158,  51  Am.  Rep.  59; 
249,  36  Am.  Dec.  717;  Butts  v.  Dean,  Brewer  Lumber  Co.  v.  Boston,  etc.,  R. 
2  Mete.  (Mass.)  76,  35  Am.  Dec.  389  Co.,  179  Mass.  228,  60  N.  E.  548,  88 
and  note;  Reed  v.  Upton,  10  Pick.  A.  S.  R.  375,  54  L.R.A.  435. 
(Mass.)  522,  20  Am.  Dec.  545;  Thach-       Note:  35  Am.  Dec.  391. 

er  V.  Dinsmore,  5  Mass.  299,  4  Am.       14.  The  Kimball,  3  Wall.  37,  18  U. 
Dec.  61;  Maneely  v.  McGee,  6  Mass.    S.  (L.  ed.)  50;  Bunker  v.  Barron,  79 
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proof  or  circumstantial  evidence,  that  a  note  was  not  given  and 
received  in  payment  is  on  the  creditor.**  If  there  is  some  evidence, 
although  slight,  to  overcome  the  presumption,  the  whole  matter 
becomes  a  question  of  fact  on  the  evidence  whether  the  note  was  in 
satisfaction  and  discharge  of  the  original  debt.^* 

85.  Evidence  that  Note  Was  Not  Accepted  as  Payment. — ^The  cir- 
cumstances which  might  have  the  effect  of  overcoming  the  presump- 
tion are  very  numerous.  Of  the  very  many  that  have  been  spoken 
of  by  the  courts  a  few  may  be  mentioned  to  show  how  weak  the  pre- 
sumption really  is.  The  general  doctrine  is  that  the  taking  of  a 
note  is  to  be  regarded  as  payment  only  when  the  security  of  the 
creditor  is  not  thereby  impaired.*'  Thus  it  has  been  held  that  where 
a  note  is  taken  in  ignorance  of  the  facts,  or  under  a  misapprehension 
of  the  rights  of  the  parties,  as  where  the  negotiable  paper  is  not  bind- 
ing on  all  the  parties  primarily  liable,  the  presumption  that  it  was 
taken  in  payment  is  rebutted ;  *®  but  it  may  be  otherwise,  where  a 
creditor,  with  full  knowledge  of  all  the  facts,  takes  the  security  of  a 
part  of  his  debtors.^*  The  fact  that  such  presumption  of  payment 
would  deprive  the  creditor  taking  the  note  of  the  substantial  benefit 
of  some  security,  such  as  a  mortgage,  guaranty,  or  the  like,  would 
be  sufficient  evidence  to  meet  and  repel  the  presumption.*®  Thus 
where  a  creditor  obtains  the  bond  of  a  third  person  conditioned  for 
the  payment  by  a  day  certain  of  the  amount  due  him  by  his  debtor, 
and  a  few  days  after  takes  his  debtor's  note,  which  he  causes  to  be 
antedated  so  as  to  correspond  with  the  bond,  with  which  the  note 
also  corresponds  in  time  of  payment  and  amount,  the  presumption 
of  payment  is  removed,  and  the  bond  remains  in  force  notwithstand- 
ing the  note.*  If  the  effect  of  holding  a  note  to  be  payment  of  a 
claim  would  be  to  defeat  the  right  of  a  creditor  to  a  lien  granted  by 
law,  such  as  a  mechanic's  lien  and  the  like,  the  presumption  of  pay- 
ment will  be  overcome.*    It  has  been  held  that  the  rule  does  not  apply 

Me.  62,  8  Atl.  253,  1  A.  S.  R.  282;   5  Cush.  (Mass.)  158,  51  Am.  Dec.  59. 

Lewis  V.  England,  14  Wvo.  128,  82       Note:  11  Am.  Dee.  54. 

Pac.  869,  2  L.Il.A.(N.S.)  401.  19.  Paine  v.  Dwinel,  53  Me.  52,  87 

16.  Smith  V.  Bettger,  68  Ind.  254,  Am.  Dec.  533. 
34  Am.  Rep.  256;  Thompson  v.  Peck,       20.  Shumway  v.  Reed,  34  Me.  560, 
115  Ind.  512,  18  N.  E.  16,  1  L.R.A.   56  Am.  Dec.  679;  Bunker  v.  Barron. 
201.  79  Me.  62,  8  Atl.  253,  1  A.  S.  R.  282. 

Note:  35  L.R.A.(N.S.)  6,  7,  98.  Note:  4  Am.  Dec.  63. 

16.  Melledge  v.  Boston  Iron  Co.,  5       1.  The  Kimball,  3  Wall.  37,  18  U. 
Cush.  (Mass.)  158,  51  Am.  Dec.  59.     S.  (L.  ed.)  50;  Bunker  v.  Barron,  79 

17.  Paine  v.  Dwinel,  53  Me.  52,  87  Me.  62,  8  Atl.  253,  1  A.  S.  R.  282; 
Am.  Dec.  533  and  note.  Butts  v.  Dean,  2  Mete.  (Mass.)  76,  35 

18.  Paine  v.  Dwinel,  53  Me.  62,  87  Am.  Dec.  389. 

Am.  Dec.  533  and  note;  Bunker  v.  2.  The  Kimball,  3  Wall.  37,  18  U. 
Barron,  79  Me.  62,  8  Atl.  253,  1  A.  S.  S.  (L.  ed.)  50;  Brewer  Lumber  Co. 
R.  282;  Melledge  v.  Boston  Iron  Co.,  v.  Boston,  etc.,  R.  Co.,  179  Mass.  228, 
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where  a  factor  has  changed  an  account  on  his  book  into  a  promissory 
note  and  that  the  factor  will  not  be  held  to  have  burdened  himself 
with  a  debt  for  which  he  received  no  consideration.'  It  is  thus  seen 
that  there  is  a  strong  disposition  not  to  extend  the  doctrine  as  to  the 
presumption  of  payment,  arising  from  giving  a  note  for  an  ante- 
cedent debt,  but  to  take  advantage  of  special  circumstances  in  each 
particular  case  to  except  it  from  the  operation  of  that  doctrine.  In- 
deed, the  courts  are  inclined  to  bring  their  adjudications  on  this 
subject  as  nearly  as  possible  into  accord  with  the  principle  established 
in  a  majority  of  the  states  of  the  union  that  a  note  is  to  be  regarded 
as  payment  only  when  it  is  so  intended  by  the  parties.* 

86.  Effect  of  Note  as  Payment  as  Question  of  Fact — ^Where  there 
is  a  conflict  of  evidence,  or  dispute  as  to  whether  the  debt  was  to  be 
extinguished  by  the  giving  of  the  note,  or  whether  the  note  was  simply 
an  evidence  of  the  debt,  or  taken  as  collateral  security,  or  conditional 
payment,  it  becomes  a  question  of  fact  for  the  jury,  and  not  one  of 
law  for  the  court.^  Whether  a  note  or  a  receipt  in  full  is  evidence  of 
a  contract  which  extinguishes  the  original  cause  of  action  ia  a  ques- 
tion for  the  jury ;  ®  but  where  the  only  evidence  is  a  receipt  stating 
that  the  note  was  taken  in  settlement  of  an  account,  the  evidence  is 
insufficient  to  submit  the  question  to  the  jury.'  The  burden  of  proof 
is  on  the  debtor  to  establish  that  a  note  was  accepted  in  discharge  of 
the  obligation.® 

Note  of  Third  Person 

87.  View  that  Note  Is  Not  Payment — ^It  may  be  fully  conceded 
that  in  all  cases  where  a  party  holding  the  note  or  other  written  obli- 
gation of  another  sells  it  or  exchanges  it  for  other  property  without 
indorsement,  and  without  fraud,  no  presumption  of  liability  arises 
against  him  in  the  event  the  paper  proves  to  be  worthless.*  But, 
where  the  note,  check,  or  draft  is  not  given  and  accepted  as  the  thing 

60  N.  E.  548,  88  A.  S.  R.  375,  54  283;  Hart  v.  Boiler,  15  Serg.  &  R. 

L.R.A.  435.  (Pa.)  162,  16  Am.  Dec.  536  and  note; 

3.  Goodenow  v.  Tyler,  7  Mass.  36,  Jones  v.  Johnson,  3  Watts  &  S.  (Pa.) 
5  Am.  Dec.  22.  276,  38  Am.  Dec.  760  and  note. 

4.  Note:  11  Am.  Dec.  54.  Note:  35  L.R.A.(N.S.)  107. 

5.  Lyman  v.  Bank  of  United  States,  6.  The    Charlotte   v.    Hammond,   9 
12  How.  225,  13  U.  S.  (L.  ed.)  965;  Mo.  59,  43  Am.  Dec.  536. 

Segrist  v.  Crabtree,  131  U.  S.  287,  9  7.  McMurray  v.  Taylor,  30  Mo.  263, 

S.   Ct.  687,  33  U.   S.    (L.   ed.)    125;  77  Am.  Dec.  611. 

Lj'ons  v.  Planters*  Loan,  etc.,  Bank,  8.  Runyon  v.  Snell,  116  Ind.  164, 18 

86  Ga.  485,  12  S.  E.  882,  12  L.R.A.  N.  E.  522,  9  A.  S.  R.  839 ;  Nightingale 

155;     Unterhamscheidt     v.     Missouri  v.  Chafee,  11  R.  I.  609,  23  Am.  Rep. 

State  L.  Ins.  Co.,  160  la.  223,  138  N.  53L 

W.  459,  45  L.R.A.(N.S.)  743;  Yates  9.  See  infra,  par.  90. 
M.  Donaldson,  5  Md.  389,  61  Am.  Dec. 
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for  which  the  receiver  has  bargained,  but  as  a  convenient  method  by 
which  the  money  it  represents  may  be  transferred  from  one  party  to 
the  other,  there  is  a  presumption  that  the  payment  is  conditional  on 
the  paper  being  honored  on  due  presentation ;  ^^  and  the  rule  sup- 
ported by  the  great  weight  of  authority  is  that,  in  the  absence  of  a 
special  agreement,  the  transfer  by  a  debtor  without  indorsement  of 
a  third  person's  note  to  his  creditor  for  an  antecedent  debt  must  bo 
considered  as  a  conditional  payment,  or  as  collateral  security,*^  and 
can  result  in  .an  actual  satisfaction  only  on  the  payment  of  the  note 
by  the  maker.**  The  debtor  continues  liable  for  his  own  debt  in  the 
event  of  a  failure  of  payment  of  the  note  thus  given  or  transferred,*^ 
unless  the  creditor  parts  with  the  note  **  or  is  guilty  of  laches  in  not 
presenting  it  for  payment  in  due  time,*^  and  the  maker  fails.*® 
Notice  of  dishonor  is  not  essential  to  the  debtor's  liability  unless  the 
neglect  to  give  such  notice  has  occasioned  him  loss;  *'  and  the  liability 
of  the  debtor  on  the  original  obligation  is  not  extinguished  even 
though  a  judgment  has  been  secured  on  the  note.*®     The  general 

10.  Dille  V.  White,  132  la.  327,  109  Cas.  868  and  note;  Mansfield  v.  Da- 
N.  W.  909,  10  L.R.A.(N.S.)   510.  meron,  42  W.  Va.  794,  26  S.  E.  527, 

11.  Sheehy  v.  Mandeville,  6  Craneh  57  A.  S.  R.  884;  Sullivan  v.  Saunders, 
253,  3  U.  S.  (L.  ed.)  215;  Caldwell  v.  66  W.  Va.  350,  66  S.  E.  497,  19  Ann. 
HalJ,  49  Ark.  508,  1  S.  W.  62,  4  A.  S.  Cas.  480  and  note,  42  L.R.A.(N.S.) 
R.   64;  MitcheU  v.  Hockett,  25  Cal.  1010. 

538,    85   Am.    Dec.    151;    Borland   v.       Notes:  1  Am.  Dec.  5;  6  Am.  Dec. 

Nevada  Bank,  99  Cal.  89,  33  Pac.  737,  386 ;  7  Am.  Dec.  330 ;   58  Am.  Dec. 

37   A.   S.   R.   32;    Corbit  v.    Smyrna  610;  9  A.  S.  R.  842;  57  A.  S.  R.  887; 

Bank,  2  Har.  (Del.)  235,  30  Am.  Dec.  10  L.R.A.(N.S.)  511,  513;  35  L.R.A. 

635;    Lyons   v:    Planters'   Loan,   etc.,    (N.S.)  18. 

Bank,  86  Ga.  485,  12  S.  E.  882,  12       12.  Smith  v.  Ryan,  66  N.  Y.  352,  23 

L.R.A.  155;  Kinard  v.  Sylvester  First  Am.  Rep.  60. 

Nat.  Bank,  125  Ga.  228,  53  S.  E.  1018,       13.  Hunter  v.  Moul,  98  Pa.  St.  13, 

114  A.  S.  R.  201  and  note;  Runyon   42  Am.  R«p.  610. 

V.  Snell,  116  Ind.  164,  18  N.  E.  522,  9       14.  Mitchell  v.  Hockett,  25  Cal.  538, 

A.  S.  R.  839;  Glen  v.  Smith,  2  Gill   85  Am.  Dec.  151;  Glenn  v.  Smith,  2 

&  J.    (Md.)    493,  20   Am.   Dec.  452;   Gill  &  J.    (Md.)    493,   20   Am.   Dec. 

Patapsco  Ins.  Co.  v.  Smith,  6  Har.  &  452. 

J.  (Md.)  166, 14  Am.  Dec.  268;  Taylor       15.  Mitchell  v.  Hockett,  25  Cal.  538, 

V.  Conner,  41  Miss.  722,  97  Am.  Dec.   85  Am.  Dec.  151;  Glenn  v.  Smith,  2 

419;  Tobey  v.  Barber,  5  Johns.  (N.  Y.)    Gill  &  J.  (Md.)  493,  20  Am.  Dec.  452; 

68,  4  Am.  Dec.  326;  Johnson  v.  Weed,   Wright  v.  First  Crockery  Ware  (^o., 

9  Johns.  (N.  Y.)  310,6  Am  Dec  279;   ^  N.  H.  281,  8  Am.  Dec.  68;  Tobey 

^^^°?J-  J^^fy^  %^'  \^^*J  i^'  V.  Barber,  5  Johns.  (N.  Y.)  68,  4  Am. 
Rep.  397;  Smith  v.  Ryan,  66  N.  Y.  3o2,   -p.^^  qq«.  n««,j«.^  Jl    ah    u    ^i  t>    jp 

23  Am.  Rep.  60;  Hunter  v.  Moul,  98  ^^^^^^^"^^^^^^  ^9nt  .n  ^'      1' 
Pa.  St.  13,  42  Am.  Rep.  610;  Shep-  ^'^^^1  ^^  ^'^'iV    'i    ^^'''  ^^' 
herd  V.  Busch,  154  Pa.   St.   149,  26  ^^h   tr  -f'  ^^'P^'J"^',         ^ 
Atl.  363,  35  A.  S.  R.  815;  Barelli  v.   ^  1^.  Wnght  v.  First  Crockery  Ware 
Brown,  1  McCord  L.  (S.  C.)  449,  10   Co.,  1  N.  H.  281,  8  Am.  Dec.  68. 
Am.   Dec.   683   and   note;    Manitoba       17.  Hunter  v.  Moul,  98  Pa.  St.  13, 
Mort^.,  etc.,  Co.  v.  Weiss,  18  S.  D.  459,   42  Am.  Rep.  610. 
101  N.  W.  37, 112  A.  S.  R.  799,  4  Ann.       18.  Lyons   v.    Planters'    Loan,   etc., 
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rule  applies  when  the  note  is  made  payahle  to  the  creditor  and  is 
delivered  without  indorsement.  *•  There  are  a  few  cases  going  to  the 
extent  of  holding  that  the  taking  of  a  note  of  a  third  person  from  a 
debtor  is  conclusive  evidence  of  the  payment  of  the  debt  when  the 
debtor  does  not  indorse  the  note,  but  the  weight  of  authority  is  in 
favor  of  the  proposition  that  the  intent  of  the  parties  at  the  time  of 
the  transaction  must  govern,  and  if  it  appears  that  at  the  time  such 
note  was  taken  it  was  not  the  intent  of  the  parties  that  it  should  be 
received  as  an  absolute  payment  of  the  existing  indebtedness,  then 
in  case  of  the  nonpayment  of  such  note  the  payment  of  the  original 
indebtedness  could  be  enforced.*® 

88.  Agreement  to  Take  Note  as  Payment. — The  note  of  a  third 
person  given  for  a  prior  debt  will  be  held  a  satisfaction,  where  it  was 
agreed  by  the  creditor  to  receive  it  absolutely  as  payment,  and  to  run 
the  risk  of  its  being  paid>  The  onus  of  establishing  that  it  was  so 
received  is  on  the  debtor.*  But  there  must  be  a  clear  and  special 
agreement  that  the  creditor  shall  take  the  paper  absolutely  as  pay- 
ment, or  it  will  be  no  payment  if  it  afterwards  turns  out  to  be  of  no 
value.'  Whether  the  taking  of  the  notes  of  a  third  person  by  a 
creditor  is  intended  as  absolute  payment  of  the  debt  or  as  collateral 
security  merely  is  a  question  of  fact  dependent  on  whether  an  actual 
agreement  to  that  effect  is  made  by  the  parties.*  A  receipt  in  full  of 
an  account  does  not  establish  an  agreement  on  the  part  of  the  creditor 
to  accept  as  absolute  payment  at  his  own  risk  the  note  of  a  third 
person  for  the  debt.*  Where  part  of  a  debt  is  paid  in  cash  and  the 
remainder  in  the  notes  of  third  persons,  a  simple  receipt  given  by 

Bank,  86  Ga.  485,  12  S.  E.  882,  12  Wis.  29,  145  N.  W.  207,  Ami.  Cas. 
L.R.A.  155.  1915C  1199  and  note,  51  L.R.A.(N.S.) 

19.  Hunter  v.  Moul,  98  Pa.  St.  13,  358;  Camidge  v.  Allenby,  6  B.  &  C. 
42  Am.  Rep.  610.  373, 13  E.  C.  L.  201,  30  Rev.  Rep.  358, 

20.  Duggan  v.  Pacific  Boom  Co.,  6  21  Eng.  Rul.  Cas.  47. 

Wash.  593,  34  Pac.  157,  36  A.  S.  R.  Note:  35  L.R.A.(N.S.)  24,  48. 

182.  2.  Gibson  v.  Tobey,  46  N.  Y.  637, 

1.  Costar  v.  Davies,  8  Ark.  213,  46  7  Am.  Rep.  397;  Shepherd  v.  Busch, 

Am.    Dec.    311;    Borland   v.    Nevada  154  Pa.  St.  149,  26  Atl.  363,  35  A.  S. 

Bank,  99  Cal.  89,  33  Pac.  737,  37  A.  R.  815. 

S.  R.  32;  Ryan  v.  Dunlap,  17  HI.  40,  Notes:  6  Am.  Dec.  386;  7  Am.  Dec. 

63  Am.  Dec.  334;  Unterhamscheidt  v.  330;  57  A.  S.  R.  887. 

Missouri   State  L.   Ins.   Co.,   160   la.  3.  Ryan  v.  Dunlap,  17  lU.  40,  63 

223,  138  N.  W.  459,  45  L.R.A.(N.S.)  Am.  Dec.  334;  Glenn  v.  Smith,  2  Gill 

743;Glennv.  Smith,2Gill&  J.  (Md.)  &  J.    (Md.)   493,  20  Am.  Dec.  452; 

493,    20    Am.    Dec.    452;    Hoopes   v.  Johnson  v.  Weed,  9  Johns.    (N.  Y.) 

Strasburger,  37  Md.  390,  11  Am.  Rep.  310,  6  Am.  Dec.  279. 

538;   Pasewalk   v.   Bollman,   29   Neb.  4.  Shepherd  v.  Busch,  154  Pa.  St. 

519,  45  N.  W.  780,  26  A.  S.  R.  399;  149,  26  Atl.  363,  35  A.  S.  R.  815. 

Le  Page  v.  McCrea,  1  Wend.  (N.  Y.)  6.  Glenn  v.  Smith,  2  Gill  &  J.  (Md.) 

164,  19  Am.  Dec.  469  and  note;  Staf-  493,  20  Am.  Dec.  452. 

ford  v.  Bacon,  1  Hill  (N.  Y.)  532,  37  Note:  10  L.R.A.(N.S.)  539. 
Am.  Dec.  366;  Grubbe  v.  Pierce,  156 
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Uie  creditor  for  the  total  amount  represented  by  the  cash  and  the 
notes  is  some  evidence  to  be  considered  by  the  jury  that  the  notes  are 
taken  as  an  absolute  payment,  but  it  is  not  convincing.*  A  receipt 
in  which  the  creditor  expressly  states  that  he  receives  the  note  as  full 
payment  and  assumes  the  risk  of  its  nonpayment  is  sufficient  to  show 
that  the  debt  was  paid  by  the  note.'  But  even  though  the  receipt 
tends  to  show  that  the  note  was  received  as  security  only,  parol  evi- 
dence is  admissible  to  show  that  it  was  given  and  received  in  absolute 
payment.®  And  where  a  note  was  taken  as  payment,  and  a  receipt 
in  full  given  by  the  vendor,  it  was  held  a  question  of  fact  for  the 
jury  whether  there  was  a  special  agreement.*  There  is  no  conclusive 
presumption  of  law  that  the  note  of  a  third  person,  given  by  a  debtor 
to  his  creditor,  was  taken  in  absolute  payment,  from  the  fact  that 
such  creditor  entered  it  on  his  books  of  account  to  the  credit  of  the 
debtor,  and,  while  it  was  maturing,  rendered  statements  of  accounts 
and  made  settlements  on  the  basis  of  balances,  after  deducting  the 
note.*^  When  a  creditor  has  an  option  to  receive  either  money  or  a 
note  of  a  third  person,  and  he  accepts  the  note,  it  will  be  presumed 
that  he  received  the  note  with  the  same  eflFect  as  if  he  had  received 
the  money.*^ 

89.  View  that  Note  Is  Payment. — There  are  a  few  jurisdictions 
wherein  the  rule  prevails  that  the  taking  of  the  negotiable  note  of  a 
third  person  for  an  existing  debt  is  prima  facie  payment,  and  the 
burden  of  proving  an  agreement  to  the  contrary  is  on  the  creditor.^* 
Accordingly  it  has  been  held  that  a  person  taking  a  note  of  an  agent 
in  payment  for  work  performed,  with  knowledge  of  the  principal's 
liability  therefor,  thereby  discharges  such  liability,  and  he  cannot 
afterward  rescind  the  contract  and  bind  the  principal,  without  his 
knowledge  and  assent.^' 

90.  Contemporaneous  Debt. — ^A  distinction  has  frequently  been 
drawn  between  notes  received  on  a  precedent  indebtedness  and  those 
received  in  the  transaction  out  of  which  the  indebtedness  arises ;  and 
the  rule  supported  by  the  authorities  is  that  if  at  the  time  of  contract 

6.  Shepherd  v.  Busch,  154  Pa.  St.  34  Am.  Rep.  266;  Union  Ins.  Co.  v. 
149,  26  Atl.  363,  35  A.  S.  R.  815.  Grant,  68  Me.  229,  28  Am.  Rep.  42; 

7.  Hoopes  V.   Strasburger,  37  Md.  Paige  v.  Stone,  10  Mete.  (Mass.)  160, 
390, 11  Am.  Rep.  538.  43  Am.  Dec.  420;  Melledge  v.  Boston 

8.  Baker  v.  Briggs,  8  Pick.  (Mass.)  Iron  Co.,  5  Cush.  (Mass.)  158,  51  Am. 
122,  19  Am.  Dec.  311.  Dec.  69  and  note;  Quimbly  v.  Durgin, 

9.  Johnson  v.  Weed,  9  Johns.   (N.  148  Mass.  104,  19  N.  E.  14,  1  L.R.A. 
Y.)  310,  6  Am.  Dec.  279.  514;  Wainwright  v.  Webster,  11  Vt. 

10.  Note:  10  L.R.A.(N.S.)   540.         576,  34  Am.  Dec.  707.     See  contra, 

11.  Gibson  v.  Tobey,  46  N.  Y.  637,  Tyner  v.  Stoops,  11  Ind.  22,  71  Am. 
7  Am.  Rep.  397.  Dec.  341. 

Notes:    10    L.R.A.(N.S.)    538;    35       13.  Paige  v.  Stone,  10  Mete.  (Mass.) 
L.R.A.(N.S.)  48.  160,  43  Ahl  Dec.  420. 

12.  Smith  V.  Bettger,  68  Ind.  254, 
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a  negotiable  bill  or  note,  either  of  an  individual  or  corporation,  is 
transferred  and  received  without  indorsement  or  any  agreement  or 
understanding  as  to  risk,  it  is  a  sale  of  such  bill  or  note  by  the  party 
delivering  it,  and  a  purchase  of  it  with  all  risks  by  the  party  receiving 
it.  It  is  considered  in  the  same  point  of  view  as  exchanging  money 
for  money,  and  the  law  implies,  in  the  absence  of  proof  to  the  con- 
trary, that  it  was  part  of  the  original  contract  that  such  note  or  bill 
was  taken  in  absolute  payment;  for  if  such  had  not  been  the  under- 
standing, |he  receiver  would  either  have  refused  the  note  or  taken 
some  guaranty  of  its  goodness.^*  If  there  are  circumstances  showing 
a  contrary  intfention  it  will  not  be  considered  as  payment  but  only  as 
collateral  security,**  and  the  burden  is  on  the  creditor  to  show  such 
contrary  intention.*®  If  the  debtor  guarantees  payment  this  is  strong 
evidence,  and  it  may  be  sufficient,  to  show  that  the  note  was  not  an 
extinguishment  of  the  debt.*'  But  the  rale  that  a  note  of  a  third  per- 
son given  as  payment  for  goods  purchased  is  prima  facie  accepted  as 
payment  has  been  limited  in  its  application  to  chattels,  and  it  has 
been  held  that  such  a  note  given  by  a  vendee  to  his  vendor  at  the 
time  of  the  purchase  of  land  does  not  operate  as  a  payment  so  as  to 
extinguish  the  vendor's  lien.**  In  jurisdictions  wherein  the  rule  pre- 
vails that  a  note  of  a  third  person  given  in  payment  of  a  debt  is  prima 
facie  payment  it  is  held  that  if  the  debt  exist<;d  at  the  time  the  paper 
is  received  in  its  discharge,  it  is  not  material  whether  it  was  created 
at  the  time  or  had  existed  before.*® 

91.  Worthless  and  Void  Paper;  Notes  Affected  with  Fraud. — A 
note  of  a  third  person  will  not  constitute  payment  notwithstanding 
an  agreement  to  that  effect  where  it  turns  out  to  be  of  no  value,*^ 
unless  the  creditor  specially  agreed  to  take  the  risk  in  that  particular ; 
and  even  an  agreement  to  take  such  risk  is  without  effect  if  the  debtor 
knew  it  to  be  of  no  value,  and  the  creditor  did  not.*    The  reason  for 

14.  Corbit  v.  Smyrna  Bank,  2  Har.  7  Am.  Rep.  397. 

(Del.)  235,  30  Am.  Dec.  635,  30  Am.  Note:  6  Am.  Dec.  386. 

Dec.  635 ;  Dille  v.  White,  132  la.  327,  17.  AVricrht  v.  Fii-st  Crockery  Ware 

109  N.  W.  909,  10  L.B.A.  (N.S.)  510  Co.,  1  N.  H.  281,  8  Am.  Dec.  68. 

(stating  rule) ;  Wright  v.  First  Crock-  Note:  35  L.R.A.(N.S.)  45,  46. 

ery  Ware  Co.,  1  N.  H.  281,  8  Am.  Dec.  18.  Mansfield   v.    Dameron,   42    W. 

68;  Whitbeck  v.  Van  Ness,  11  Johns.  Va.  794,  26  S.  E.  527,  57  A.  S.  R. 

(N.  Y.)  409,  6  Am.  Dec.  383.  S84. 

Notes:    10    L.R.A.(N.S.)    522;    35  19.  Smith  v.  Bettger,  68  Ind.  254, 

L.R.A.(N.S.)  45,  46.  34  Am.  Rep.  256. 

i5.  Wright  V.  First  Crocker v  Ware  20.  Wright  v.  First  Crockery  Ware 

Co.,   1  N.   H.   281,   8   Am.   Dec.   68;  Co.,   1   N.   H.   281,   8   Am.   Dec.   68; 

Whitbeck    v.    Van    Ness,    11    Johns.  Roberts  v.  Fisher,  43  N.  Y.  159,  3  Am. 

(N.  Y.)  409,  6  Am.  Dec.  383;  Gibson  Rep.  680. 

V.  JTobey,  46  N.  Y.  637,  7  Am.  Rep.  Note:  35  L.R.A.(N.S.)  49. 

397.  1.  Wright  v.   T'irst  Crockery  Ware 

16.  Gibson  v.  Tobey,  46  N.  Y.  637,  Co.,  1  N.  H.  281,  8  Am.  Dec.  68. 
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.his  is  that  the  agreement  to  take  the  note  is  necessarily  based  on  the 
issiimption  that  the  note  received  is  a  valid  obligation.'  A  note 
igreed  to  be  taken  in  payment  will  not  cancel  the  debt,  where  the 
•Jebtor  was  guilty  of  fraud  or  misrepresentation,  and  the  creditor  relied 
m  such  representations.'  Nor  does  it  affect  the  rights  of  the  creditor 
n  such  a  case  that  he  retained  the  note  until  the  commencement  of 
he  action  without  taking  measures  to  enforce  its  collection,  or  giving 
lotice  of  its  nonpayment,  or  oflFering  to  return  it.* 

92.  Forged  Notes. — ^The  acceptance  of  paper  in  payment  with 
•orged  signatures  is  held  not  to  extinguish  the  debt,  but  leaves  it  in  full 
Vorce  and  effect,*  for  the  reason  that  it  is  of  no  value,  and  not  what  it 
vas  affirmed  to  be  by  the  person  delivering  it  as  payment,  or  believed 
to  be  by  him  who  accepted  it  as  such.  On  this  point  the  law  is  well 
established.*  Thus  the  surrender  by  an  indorsee  to  an  indorser  of  a 
^cenuine  note  in  exchange  for  a  note  forged  by  such  indorser  does 
aot  amount  to  a  payment  of  the  genuine  note,  nor  extinguish  the 
indorsee's  right  to  recover  against  the  maker  thereof.'  But  it  has 
been  held  that  where  the  note  of  a  third  person,  received  by  the 
creditor  in  payment  of  his  claim,  proves  to  be  forged,  he  cannot  main- 
tain an  action  on  the  original  consideration,  unless,  as  soon  as  the 
forgery  is  discovered,  he  offers  to  return  the  note,  or  unless  he  has 
exhausted  his  remedies  on  it  with  due  diligence.*  There  is  one  impor- 
tant exception  to  the  general  rule  above  stated,  i.  e.,  where  the  forged 
instrument  bears,  or  purports  to  bear,  the  i^nature  of  the  person 
accepting  the  same,  or  of  his  correspondients,  and  he  is  guilty  of  neg- 
ligence in  accepting  a  forged  paper  when  he  had  superior  means  at 
hand  to  determine  its  genuineness,  which  were  not  in  the  power  of 
the  other  party .• 

2.  Wright  v.  First  Crockery  Ware  59;  Wright  v.  First  Crockery  Ware 
Co.,  1  N.  H.  281,  8  Am.  Dec.  68.  Co.,  1 N.  H.  281, 8  Am.  Dec.  68;  Markle 

Note:  36  L.R.A.(N.S.)  72.  v.  Hatfield,  2  Johns.   (N.  Y.)   455,  3 

3.  Hoopes  V.  Strasburger,  37  Md.  Am.  Dec.  446 ;  Athens  First  Nat.  Bank 
390,  11  Am.  Rep.  538;  Wright  v.  v.  Buchanan,  87  Tenn.  32,  9  S.  W. 
First  Crockery  Ware  Co.,  1  N.  H.  202, 10  A.  S.  R.  617  and  note,  1  L.R.A. 
281,  8  Am.  Dec.  68 ;  Willson  v.  Foree,  199  and  note. 

6  Johns.  (N.  Y.)  110,  5  Am.  Dec.  195;  Notes:  24  A.  S.  R.  566;  35  L.R.A. 

Hatch  V.  Barnnm,  23  Vt.  133,  56  Am.  (N.S.)  72. 

Dec.  59.  6.  Eagle  Bank  v.  Smith,  5  Conn.  71, 

Note:  35  L.R.A. (N.S.)  74.  13  Am.  Dec.  37. 

4.  Hatch  V.  Barnum,  23  Vt.  133,  56  7.  West  Philadelphia  Nat.  Bank  v. 
Am.  Dec.  59.  Field,  143  Pa.  St.  473,  22  AtL  829, 

5.  Pope  V.  Nance,  Minor  (Ala.)  299,  24  A.  S.  R.  562. 

12  Am.   Dec.   51:   Pope  v.   Nance,   1       Note:  35  L.R.A. (N.S.)  72. 
Stew.   (Ala.)    354,  18  Am.   Dec.   60;       8.  Pope    v.    Nance,    Minor    (Ala.) 
Eagle  Bank  v.  Smith,  5  Conn.  71,  13  299,  12  Am.  Dec.  51. 
Am.  Dec.  37;  Melledge  v.  Boston  Iron       9.  Oilman  v.  Peck,  11  Vt.  516,  34 
Co.,  5  Cush.  (Mass.)  158.  51  Am.  Dec.   Am.  Dec.  702. 
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VIII.  Application  op  Payments 

By  Debtor 

93.  In  General. — ^It  is  a  well  settled  principle  of  both  the  civil 
and  the  common  law,  which  is  universally  applied,  that  a  debtor 
owing  more  than  one  debt  to  a  creditor  or  a  debt  composed  of  several 
items  has  the  right  to  direct  to  which  debt  or  debts  or  to  which  item 
of  a  single  debt  and  in  what  amounts  a  payment  made  by  him  shall 
be  applied ;  ^^  and  it  is  immaterial  whether  the  creditor  does  or  does 
not  agree  or  consent  to  the  debtor's  request.*^  The  reason  for  this 
rule  is  that  up  to  the  time  of  payment  the  money  is  the  property  of 
the  debtor,  and  being  such  may  be  applied  as  he  sees  fit.^'     If  a 

10.  Alexandria  v.  Patten,  4  Cranch  note;  State  v.  Smith,  26  Mo.  226,  72 
317,  3  U.  S.  (L.  ed.)  633;  Field  v.  Am.  Dec.  204;  Beck  v.  Haas,  111  Mo. 
Holland,  6  Cranch  8,  3  U.  S.  (L.  ed.)  264,  20  S.  W.  19,  33  A.  S.  R.  516; 
136;  United  States  v.  January,  7  Parks  v.  Ingram,  22  N.  H.  283,  56 
Cranch  575,  3  U.  S.  (L.  ed.)  444;  Am.  Dec.  153;  White  v.  Trumbull,  15 
United  States  v.  Kirkpatrick,  9  Wheat.  N.  J.  L.  314,  29  Am.  Dec.  687 ;  Baker 
720,  6  U.  S.  (L.  ed.)  199;  United  v.  Stackpoole,  9  Cow.  (N.  Y.)  420,  18 
States  V.  Irving,  1  How.  250,  11  U.  S.  Am.  Dec.  508  and  note;  Stone  Co.  v. 
(L.  ed.)  120;  Jones  v.  United  States,  Rich,  160  N.  C.  161,  75  S.  E.  1077, 
7  How.  681,  12  U.  S.  (L.  ed.)  870;  Ann.  Cas.  1914C  244;  Carson  v.  Cook 
National  Bank  of  Commonwealth  v.  County  Liquor  Co.,  37  Okla.  12,  130 
Mechanics  Nat.  Bank,  94  U.  S.  437,  Pac.  303,  Ann.  Cas.  1915B  695  and 
24  U.  S.  (L.  ed.)  176;  Libby  v.  Hop-  note;  Vicary  v.  Moore,  2  Watts  (Pa.) 
kins,  104  U.  S.  303,  26  U^  S.  (L.  ed.)  451,  27  Am.  Dec.  323;  Harker  v.  Con- 
769;  Armour  Packing  Co.  v.  Vinegar  rad,  12  Serg.  &  R.  (Pa.)  301,  14 
Bend  Lumber  Co.,  149  Ala.  205,  42  Am.  Dec.  691  and  note;  Pardee  v. 
So.  866, 13  Ann.  Cas.  951;  Bell  v.  Bell,  Markle,  111  Pa.  St.  548,  5  Atl.  36,  56 
174  Ala.  446,  56  So.  926,  37  L.R.A.  Am.  Rep.  299;  Washington  Natural 
(N.S.)  1203;  Perot  v.  Cooper,  17  Colo.  Gas  Co.  v.  Johnson,  123  Pa.  St.  576, 
80,  28  Pac  391,  31  A.  S.  R.  258;  Cava-  16  Atl.  799,  10  A.  S,  R.  553;  Baum  v. 
naugh  V.  Marble,  80  Conn.  389,  68  Trantham,  42  S.  C.  104,  19  S.  E.  973, 
Atl.  853, 16  L.R.A.(N.S.)  127;  Ameri-  46  A.  S.  R.  697  and  note;  Wardlaw 
can  Woolen  Co.  v.  Maaget,  86  Conn.  v.  Troy  Oil  Mill,  74  S.  C.  368,  54  S. 
234,  85  Atl.  583,  Ann.  Cas.  1913E  E.  658,  114  A.  S.  R.  1004;  Phillips  v. 
889;  Pickering  V.  Day,  3  Houst.  (Del.)  Hemdon,  78  Tex.  378,  14  S.  W.  857, 
474,  95  Am.  Dec.  291 ;  Stewart  First  22  A.  S.  R.  59 ;  Putnam  v.  Russell,  17 
Nat.  Bank  v.  Hollingsworth,  78  Vt.  54,  42  Am.  Dec.  478;  Robie  v. 
la.  575,  43  N.  W.  536,  6  L.R.A.  92;  Briggs,  59  Vt.  443,  9  Atl.  593,  59  Am. 
Bacon  v.  Brown,  1  Bibb  (Ky.)  334,  Rep.  737;  Smith  v.  Loyd,  11  Leigh 
4  Am.  Dec.  640;  Burks  v.  Albert,  4  (Va.)  512,  37  Am.  Dec.  621  and  note; 
J.  J.  Marsh.  (Ky.)  97,  20  Am.  Dec.  Devaynes  v.  Noble,  1  Meriv.  530,  15 
209 ;  Samuel  v.  Samuel,  151  Ky.  235,  Rev.  Rep.  151,  3  Eng.  Rul.  Cas.  329. 
151  S.  W.  676,  Ann.  Cas.  1915A  278,  Note:  31  A.  S.  R.  265;  96  A.  S.  R. 
42  L.R.A.(N.S.)  1155;  National  Ma-  48;  12  L.R.A.  712;  Ann.  Cas.  1917C 
haiwe  Bank  v.  Peck,  127  Mass.  298,  582;  3  U.  S.  (L.  ed.)  137. 
34  Am.  Rep.  368;  Grasser,  etc..  Brew-  11.  Carson  v.  Cook  County  Liquor 
ing  Co.  V.  Rogers,  112  Mich.  112,  70  Co.,  37  Okla.  12,  130  Pac.  303,  Ann. 
N.  W.  445,  67  A.  S.  R.  389;  Brady  v.  Cas.  1915B  695. 
Hill,  1  Mo.  315,  13  Am.  Dec.  503  and       12.  Note:  98  A.  S.  R.  47. 
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debtor  does  direct  the  application  of  a  payment,  the  duty  is  thereby 
imposed  on  the  creditor  to  apply  the  money  as  directed/'  or  return 
it  to  the  debtor,**  and  if  he  fails  to  return  it,  it  is  regarded  by  law  as 
having  been  applied  as  directed,  no  matter  how  the  creditor  in  fact 
applied  it.**^  Thus  it  has  been  held  that  where,  pending  the  adjust- 
ment of  a  disputed  liability,  the  debtor  sends  his  creditor  money  as 
a  payment  in  full  of  the  demand,  it  is  the  duty  of  the  creditor  to 
accept  the  money  for  the  purpose  for  which  it  was  offered,  or  to  return 
it,  and  his  refusal  to  return  it  will  be  deemed  an  election  to  accept  it 
for  the  purpose  offered.**  Of  course  an  application  of  a  payment 
otherwise  than  as  directed  may  be  ratified  by  the  debtor.*'  In  the 
exercise  of  the  right,  a  debtor  may  direct  the  payment  to  be  applied 
to  any  debt  or  item  of  indebtedness  as  may  be  most  advantageous 
to  him,**  or  he  may  apply  it  all  to  one  debt,  and  need  not  apportion 
it  pro  rata  among  them.**  But  it  has  been  held  that  the  law  favors 
the  payment  of  interest  first  to  such  an  extent  that  the  debtor  must 
apply  a  payment  thereto,  though  the  authorities  are  not  uniform 
as  to  this.^^  In  order  that  a  payment  may  come  within  the  scope  of 
the  rule  permitting  the  debtor  to  direct  its  application  it  is  not  neces- 
sary that  it  should  be  made  in  money,  but  it  may  be  made  in  services, 
in  commodities,  or  in  notes.* 

94.  Time  of  Making  Application ;  Application  to  Illegal  Demand. — 
A  debtor  desiring  to  avail  himself  of  his  right  to  direct  the  application 
of  a  payment  must  give  the  direction  therefor  either  before  or  at  the 
time  of  the  payment ;  *  otherwise  the  right  is  lost,*  as  ai'ter  that  time 

13.  libby  ▼.  Hopkins,  104  U.  S.  Packing  Co.  v.  Vinegar  Bend  Lumber 
303,  26  U.  S.  (L.  ed)  769;  Perot  v.  Co.,  149  Ala.  205,  42  So.  866,  13  Ann. 
Cooper,  17  Colo.  80,  28  Pac.  391,  31  Cas.  951;  Carson  v.  Cook  County 
A.  S.  R.  258;  Bacon  v.  Brown,  1  Bibb  Liquor  Co.,  37  Okla.  12,  130  Pac.  303, 
(Ky.)   334,  4  Am.  Dec.  640;  Samuel  Ann.  Cas.  1915B  695. 

V.   Samuel,  151  Ky.  235,  151  S.  W.  Note:  96  A.  S.  R.  47. 

676,  Ann.  Cas.  1915A  278,  42  L.R.A.  19.  Note:  96  A.  S.  R.  46. 

(N.S.)   155;   Carson  v.  Cook  County  20.  Note:  96  A.  S.  R.  69-70. 

Liquor  Co.,  37  Okla.  12,  130  Pac.  303,  1.  Carson   v.   Cook   County   Liquor 

Ann.  Cas.  1915B  695.  Co.,  37  Okla.  12,  130  Pac.  303,  Ann. 

Notes:  13  Am.  Dec.  506;  14  Am.  Cas.  1915B  695  and  note. 

Dec.  694;  96  A.  S.  R.  4T.  2.  United  States  v.  Irving,  1  How. 

14.  Libby  v.  Hopkins,  194  U.  S.  250,  11  U.  S.  (L.  ed.)  120;  American 
303,  26  U.  S.  (L.  ed.)  769.  Woolen  Co.  v.  Maaget,  86  Conn.  234, 

16.  Note:  96  A.  S.  R.  48.  85   Atl.   583,   Ann.    Cas.   1913E   889; 

16.  Washington  Natural  Gas  Co.  Grasser,  etc..  Brewing  Co.  v.  Rogers, 
V.  Johnson,  123  Pa.  St.  576,  16  Atl.  112  Mich.  112,  70  N.  W.  445,  67  A. 
799,  10  A.  S.  R.  553.  As  to  the  ac-  S.  R.  389;  White  v.  Trumbull,  15  N. 
ceptance  of  a  remittance  sent  as  pay-  J.  L.  314,  29  Am.  Dec.  687;  Stone  Co. 
ment  "in  full"  constituting  an  accord  v.  Rich,  160  N.  C.  161,  75  S.  E.  1077, 
and  satisfaction,  see  Accord  and  Sat-  Ann.  Cas.  1914C  244;  Carson  v.  Cook 
ISFACTION,  vol.  1,  p.  196.  County  Liquor  Co.,  37  Okla.  12,  130 

17.  Note:  96  A.  S.  R.  48.  Pac.  303,  Ann.  Cas.  1915B  695. 

18.  AJexandria  v.  Patten,  4  Cranch       3.  Pickering  v.  Day,  3  Houst.  (Del) 
ai7,  3   U.  S.   (L.  ed.)   633;  Armour  474,  95  Am.  Dec.  291;  Stone  Co.  ▼. 
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the  money  is  no  longer  his.*  Accordingly  it  has  been  held  that  the 
proper  and  only  time  for  the  mortgagor  to  direct  the  application  of 
the  payment  of  a  surplus  of  proceeds  arising  from  the  sale  of  the 
mortgaged  property  to  the  mortgagee  is  at  the  time  that  such  prop- 
erty is  delivered  to  him  by  the  mortgagor,  and  that  failing  to  make 
such  direction  then,  he  cannot  make  it  subsequently,  though  he  did 
not  know  at  the  time  of  surrendering  the  property  that  after  applying 
it  to  the  debt  on  which  it  was  surrendered  a  surplus  would  remain 
in  the  hands  of  the  creditor.®  Where  one  of  the  debts  or  items  of  an 
account  is  illegal  and  the  others  valid,  the  debtor  may,  at  his  option, 
apply  a  payment  to  either.  In  such  a  case,  an  appropriation  upon 
the  illegal  claim  is  as  valid  and  binding  on  the  debtor  as  if  it  were 
legal,  and  he  cannot  subsequently,  without  the  creditor's  consent, 
change  it,  and  have  it  applied  to  the  legal  demand.* 

By  Creditor 

95.  In  General. — ^When  a  debtor  fails  to  direct  how  a  payment  is 
to  be  applied  the  creditor  may  make  the  application  as  he  may  see 
fit.'  It  is  not  necessary  that  the  debts  be  of  the  same  character;  so 
where  one  is  due  on  a  note  and  the  other  on  a  running  account,  the 
creditor  may  apply  a  payment  to  either.  Nor  are  the  dates  of  the 
obligations  material,  and  he  may  appropriate  the  money  to  the  earliest 

Rich,  160  N.  C.  161, 75  S.  E.  1077,  Ann.  389,    68    AtL   853,    15    L.R.A.(N.S.) 

Cas.  1914C  244;  Carson  v.  Cook  Coun-  127;  American  Woolen  Co.  v.  Maaget, 

ty  Liquor  Co.,  37  Okla.  12,  130  Pac.  86  Conn.  234,  85  AtL  583,  Ann.  Cas. 

303,  Ann.  Cas.  1915B  695  and  note.  1913E   "889;     Pickering    v.    Day,    3 

4.  Note:  96  A.  S.  R.  72.  Iloust.   (Del.)  474,  95  Am.  Dec.  291; 

5.  Baum  v.  Trantham,  42  S.  C.  104,  Stewart  First  Nat.  Bank  v.  Hollings- 
19  S.  E.  973,  46  A.  S.  R.  697.  worth,  78  la.  575,  43  X.  W.  536,  6 

6.  Note:  96  A.  S.  R.  66.  L.R.A.  92;  Bacon  v.  Brown,  1  Bibb 

7.  Alexandria  v.  Patten,  4  Cranch  (Kv.)  334,  4  Am.  Dee.  640;  Burks  v. 
317,  2  U.  S.  (L.  ed.)  633;  Field  v.  Albert,  4  J.  J.  Marsh.  (Ky.)  97,  20  Am. 
Holland,  6  Cranch  8,  3  U.  S.  (L.  ed.)  Dec.  209;  Samuel  v.  Samuel,  151  Ky. 
136;  United  States  v.  January,  7  235,  151  S.  W.  676,  Ann.  Cas.  1915A 
Cranch  572,  3  U.  S.  (L.  ed.)  443;  278,  42  L.R.A. (N.S.)  1155  and  note; 
United  States  v.  Kirkpatrick,  9  Wheat.  Blake  v.  Sawyer,  83  Me.  129,  21  Atl. 
720,  6  U.  S.  (L.  ed.)  199;  Backhouse  834, 23  A.  S.  R.  762  and  note,  12  L.R.A. 
V.  Patton,  5  Pet.  160,  8  U.  S.  (L.  ed.)  712  and  note;  Haynes  v.  Nice,  100 
82;  United  States  v.  Irving,  1  How.  Mass.  327,  1  Am.  Rep.  109;  National 
250,  11  U.  S.  (L.  ed.)  120;  Jones  v.  Mahaiwe  Bank  v.  Peck,  127  Mass.  298, 
United  States,  7  How.  681.  12  U.  S.  34  Am.  Rep.  368;  Crasser,  etc.,  Brew- 
(L.  ed.)  870;  National  Bank  of  Com-  ing  Co.  v.  Rogers,  112  JMich.  112,  70 
monwealth  V.  Mechanics' Nat.  Bank,  94  N.  W.  445,  67  A.  S.  R.  389;  Brady  v. 
U.  S.  437,  24  U.  S.  (L.  ed.)  176;  Ar-  Hill,  1  Mo.  315,  13  Am.  Dec.  503  and 
mour  Packing  Co.  v.  Vinegar  Bend  note;  Benny  v.  Rhodes,  18  Mo.  147, 
Lumber  Co.,  149  Ala.  205,  42  So.  59  Am.  Dec.  293;  State  v.  Smith,  26 
866, 13  Ann.  Cas.  951;  Perot  V.  Cooper,  Mo.  226,  72  Am.  Dec.  204;  Beck  v. 
17  Colo.  80,  28  Pac.  391,  31  A.  S.  Haas,  111  Mo.  264,  20  S.  W.  19,  33 
B.  258 ;  Cavanaugh  V.  Marble,  80  Conn.  A.   S,  R.  516;  Parks  v.  Ingram,  23 

90 


21 B.  a  L.  PAYMENT  §  96 


OP  latest  one  at  his  option.®    A  corporation  which  succeeds  a  partner- 
ship and  secures  a  novation  as  to  orders  for  goods  which  had  been 
secured  by  the  partnership  may,  in  the  absence  of  directions  as  to 
application  of  payments,  apply  them  on  the  accounts  due  the  partner- 
ship, rather  than  on  orders  filled  by  it.*    The  creditor's  right  to  make 
the  appropriation  appUes  only  where  the  debtor  has  had  an  oppor- 
tunity of  exercising  his  right;  and  if  payments  are  made  on  his 
account  by  a  third  person,  or  in  such  a  way  as  to  impede  his  right, 
the  rule  does  not  apply .^®    While  a  creditor  may  apply  a  general 
payment  on  a  just  and  valid  demand,  whether  the  correctness  thereof 
be  assented  to  by  the  debtor  or  not,  the  debt  must  be  an  actual  and 
existing  one.*^     The  reason  for  this  is  that  to  allow  a  creditor  to 
apply  payments  thus  made  to  a  debt  which  he  claimed  to  have  against 
the  debtor,  but  the  existence  of  which  the  latter  denied,  would  be  to 
compel  him  to  pay,  perhaps,  a  fraudulent  claim  which  the  creditor 
had  set  up  against  him,  without  the  possibility  of  defending  against 
it.**     While  in  general  the  creditor  may  apply  a  payment  to  suit  his 
own  interests/'  there  are  certain  limitations  to  this  right,  which  are 
discussed  in  the  following  paragraphs.     In  general  the  right  of  a 
creditor  is  subject  to  the  limitation  that  the  application  be  not  inequi- 
table and  such  as  would  imder  the  circumstances  work  an  injustice 
to  the  debtor.** 

96.  Time  of  Application. — ^By  the  civil  law  the  right  of  a  creditor 
to  elect  to  appropriate  to  one  of  two  or  more  accounts  a  payment  made 

N.  H,   283,  65  Am.  Dec.  153;  Baker  92   Wash.   52,  158  Pac.   740,  L.R.A. 

V.  Stackpoole,  9  Cow.  (N.  Y.)  420,  18  1917C    630;    Devaynes    v.    Noble»    1 

Am.    Dec.    508   and   note;    White   v.  Meriv.  530,  15  Rev.  Rep.  151,  3  Eng. 

TrambuU,  15  N.  J.  L.  314,  29  Am.  Dec.  Rul.  Cas.  329. 

687;  Stone  Co.  v.  Rich,  160  N.  C.  161,  Notes:  31  A.  S.  R.  265;  96  A.  S.  R. 

75  S.  E.  1077,  Ann.  Cas.  1914C  244;  49,    52;    12   L.R.A.    712;    Ann.    Cas. 

Caraon  v.  Cook  County  Liquor  Co.,  37  1915B  698;  Ann.  Cas.  1917C  582;  3 

Okla.    12,  130   Pac.    303,   Ann.    Cas.  U.  S.  (L.  ed.)  137. 

1915B    695;    Harker    v.    Conrad,    12  8.  Note:  96  A.  S.  R.  50. 

Serg.   &  R.    (Pa.)   301,  14  Am.  Dec.  9.  HoUoway  v.  White-Dunham  Shoe 

691  and  note;  Pardee  v.  Markle,  111  Co.,  151  Fed.  216,  80  C.  C.  A.  568,  10 

Pa.  St.  548,  5  Atl.  36,  56  Am.  Rep.  L.R.A.(N.S.)  704. 

299;  Montague  v.  Stelts,  37  S.  C.  200,  10.  Note:  96  A.  S.  R.  54. 

15  S.  E.  968,  34  A.  S.  R.  736;  Baum  11.  Massachusetts  v.  Western  Union 

V.  Trantham,  42  S.  C.  104,  19  S.  E.  Tel.  Co.,  141  U.  S.  40,  11  S.  Ct.  889, 

973,  46  A.   S.   R.   697;   Wardlaw  v.  35  U.  S.  (L.  ed.)  628. 

Troy  Oil  Mill,  74  S.  C.  368,  54  S.  E.  Note:  96  A.  S.  R.  50. 

658,  114  A.   S.  R.  1004;  Phillips  v.  12.  Note:  96  A.  S.  R.  50. 

Hemdon,  78  Tex.  378,  14  S.  W.  857,  13.  Beck  v.  Haas,  111  Mo.  264,  20 

22  A.  S.  R.  59;  Putnam  v.  Russell,  17  S.  AV.  19,  33  A.  S.  R.  516. 

Vt.  54,  42  Am.  Dec.  478;   Kobie  v.  14.  Bacon  v.  Brown,  1  Bibb  (Ky.) 

Briggs,  59  Vt.  443,  9  Atl.  593,  59  Am.  334,  4  Am.  Dec.  640;  Phillips  v.  Hern- 

Rep.  737;   Smith  v.  Lovd,   11  Leigh  don,  78  Tex.  378,  14  S.  W.  857,  22 

(Va.)  512,  37  Am.  Dec.  621  and  note;  A.  S.  R.  50. 

Sturtevant  Co.  v.  Fidelity,  etc.,   Co.,  Note:  96  A.  S.  R.  49. 
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by  the  debtor  was  limited  to  the  time  of  payment.  If  not  exercised 
at  that  time,  the  creditor  could  not  do  so  thereafter.**  In  the  absence 
of  a  contrary  agreement  between  the  parties,  this  rule  prevails  in  juris- 
dictions wherein  the  jurisprudence  is  based  on  the  civil  law.  Though 
the  common  law  doctrines  relating  to  the  application  of  payments 
were  evidently  borrowed  from  the  civil  law,  the  civil  law  rule  limit- 
ing the  time  within  which  a  creditor  may  make  an  appropriation  of 
a  payment  did  not  become  incorporated  into  the  common  law.  The 
early  English  decisions  were  conflicting  as  to  the  time  when  the 
creditor  must  appropriate  the  payment.**  But  to  the  extent  that  the 
later  English  cases  have  established  the  rule  that  the  appropriation 
need  not  be  made  by  the  creditor  at  the  time  of  payment,  they  are 
in  harmony  with  nearly  all  of  the  American  decisions.*'  The  diffi- 
culty and  conflict  in  the  cases  come  in  deciding  the  question  as  to 
what  particular  time  after  an  undirected  payment  is  made  the  creditor 
must  make  the  appropriation  or  lose  his  right.  Undoubtedly  the 
rule  that  he  must  make  the  appropriation  within  a  reasonable  time 
thereafter  meets  the  approval  of  most  courts.**  In  applying  this  rule 
there  are  wide  differences  between  the  courts.  Many  courts  hold 
that  a  creditor  cannot  make  the  appropriation  after  controversy  on 
the  subject  has  arisen  between  the  parties,**  and  a  fortiori  not  at  the 
trial. ^*  The  reason  supporting  this  rule  is  that  if  a  creditor  is  given 
the  right  to  apply  payments  made  without  designation  by  the  debtor 
up  to  the  period  of  controversy,  he  has  a  reasonable  time  to  exercise 
his  privilege  and  fully  protect  his  rights.  To  extend  his  period  of 
election  beyond  this  point  might  wrong  the  debtor  and  unfairly 
prejudice  the  rights  of  third  persons.*    Other  courts  permit  a  wider 

15.  Notes:  96  A.  S.  R.  72;  Ann.  Cas.  note;  Grasser,  etc.,  Brewing  Co.  v. 
1913E  895.  Rogers,  112  Mich.  112,  70  N.  W.  445, 

16.  Note :  Ann.  Cas.  1913E  895.  67  A.  S.  R.  389 ;  Stone  Co.  v.  Rich,  160 

17.  Alexandria  v.  Patten,  4  Cranch  N.  C.  161,  75  S.  E.  1077,  Ann.  Cas. 
317,  3  U.  S.  (L.  ed.)  633.  1914C  244. 

Notes:  96  A.  S.  R.  72;  12  L.R.A.  Notes:  96  A.  S.  R.  73;  12  L.R.A. 

712:  Ann.  Cas.  1913E  897.  712. 

18.  American  Woolen  Co.  v.  Maaget,  20.  United  States  v.  Kirkpatriek,  9 
86  Conn.  234,  85  Atl.  583,  Ann.  Cas.  Wheat.  720,  6  U.  S.  (L.  ed.)  199; 
1913E  889  and  note;  White  v.  Trum-  National  Bank  of  Commonwealth  v. 
bull,  15  N.  J.  L.  314,  29  Am.  Dec.  687 ;  Mechanics'  Nat.  Bank,  94  U.  S.  437,  24 
Harker  v.  Conrad,  12  Serg.  &  R.  (Pa.)  U.  S.  (L.  ed.)  176;  Stone  Co.  v.  Rich, 
301,  14  Am.  Dec.  691.  160  N.  C.  161,  75  S.  E.  1077,  Ann.  Cas. 

Note:  96  A.  S.  R.  73.  1914C    244;    Harker   v.    Conrad,    12 

19.  United  States  v.  Kirkpatriek,  Serg.  &  R.  (Pa.)  301,  14  Am.  Dec. 
9  Wheat.  720,  6  U.  S.   (L.  ed.)   199;   691. 

National  Bank  of  Commonwealth  v.       Note:  Ann.  Cas.  1913E  898. 
Mechanics'  Nat.  Bank,  94  U.  S.  437,       1.  American  Woolen  Co.  v.  Maaget, 
24  U.  S.  (L.  ed.)  176;  American  Wool-  86  Conn.  234,  86  Atl.  683,  Ann.  Cas. 
en  Co.  V.  Maaget,  86  Conn.  234,  85    1913E  889. 
Atl.  583,  Ann.   Cas.   1913E   889  and 
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latitude  and  allow  a  creditor  to  make  his  election  at  any  time  be- 
fore action  is  commenced.*  These  courts  hold,  as  a  necessary  corol- 
lary of  this  rule,  that  the  institution  of  the  suit  evidences  the  creditor's 
application  of  payments  to  items  of  the  account  other  than  those 
sued  on.*  Still  other  courts  will  permit  a  creditor  to  make  an  appro- 
priation of  an  undirected  payment  at  any  time  before  verdict  or 
judgment.* 

97.  Change  of  Application. — While  a  creditor  is  not  obliged  to 
make  an  appropriation  immediately  the  payment  is  made,*  still 
where  he  does  appropriate  the  payment  in  a  particular  way  he  is 
bound  by  his  act  and  cannot  afterwards  change  the  application  with- 
out the  consent  of  the  debtor,*  for  the  law  regards  the  rights  of  the 
parties  as  becoming  fized  at  the  time  the  application  is  so  lawfully 
made  in  so  far  as  the  original  debtor  and  creditor  alone  are  con- 
cerned.' Therefore  where  there  is  no  direction  as  to  the  application, 
and  it  is  entered  as  a  general  credit  on  the  general  account,  the 
creditor  cannot  make  an  application  afterward  to  any  speciJfic  part 
of  the  account  to  serve  his  interests  as  may  be  subsequently  developed.® 
The  parties  may,  of  course,  by  mutual  agreement  change  the  applica- 
tion, and  then  the  indebtedness  first  discharged  is  revived  by  law ;  • 
but  where  a  payment  has  once  been  applied  toward  the  discharge  of 
a  particular  claim  it  cannot  afterwards  be  applied  to  another  claim  to 
the  prejudice  of  third  persons  without  their  consent.^® 

98.  Application  to  Illegal  or  Unenforceable  Demand  Generally. — 
Although  a  creditor,  in  the  absence  of  direction  by  his  debtor,  can 
apply  a  payment  as  he  pleases,  the  great  weight  of  authority  supports 
the  rule  that  he  must  confine  the  appropriation  to  valid  and  legal 
claims  against  the  debtor,  and  that,  without  the  consent  of  the  debtor, 

2.  American  Woolen  Co.  v.  Maaget,  Notes:  96  A.  S.  R.  73;  Ann.  Cas. 
86  Conn.  234,  86  Atl.  583,  Ann.  Cas.  1913E  897. 
1913E  889  and  note  (stating  the  rule) ;  6.  See  supra,  par.  96. 
Pickering  v.  Day,  3  Houst.  (Del.)  474,  6.  Alexandria  v.  Patten,  4  Cranch 
95  Am.  Dec.  291;  Stone  Co.  v.  Rich,  317,  2  U.  S.  (L.  ed.)  633;  Crasser, 
160  N.  C.  161,  75  S.  E.  1077,  Ann.  etc.,  Brewing  Co.  v.  Rogers,  112  Mich. 
Cas,  1914C  244.  112,  70  N.  W.  445,  67  A.  S.  R.  389 ; 

Notes:  96  A*.  S.  R.  72;  12  L.R.A.  ^^"^^^J?^  .^c'J;  "^  ^"^^1^^^^^^ 
712  Wash.  52,  158  Pac.  740,  L.R.A.1917C 

J'r^^iT  I^'f^  P^o  \  ^^"''  ^^Notes:  96  A.  S.  R.  75;  12  L.R.A. 
86  Conn.  234,  85  Atl.  583,  Ann.  Cas.  1^22 

1913E  889  (stating  the  rule).  j   Sturtevant  Co.  v.   Fidelity,  etc, 

r.^'J^^^^  ^.^  P^^  \'  Maaget,  Co.,  92  Wash.  52, 158  Pac.  740,  L.R.A. 
86  Conn.  234,  85  Atl.  583,  Ann.  Cas.  1917c  630. 

1913E  889  and  note  (stating  the  rule) ;       8.  Note:  96  A.  S.  R.  64;  Ann.  Caa. 
Bamn  v.  Trantham,  42  S.  C.  104,  19  1917C  589. 
S.  E.  973,  46  A.  S.  R.  697  and  note;       9.  Note:  96  A.  S.  R.  76. 
Wardlaw  v.  Troy  Oil  Mill,  74  S.  C.       10.  Note :  96  A.  S.  R.  76. 
368,  54  S.  E.  658,  114  A.  S.  R.  1004.       Note:  Ann.  Cas.  1917C  589. 
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he  cannot  apply  a  payment  to  an  illegal  demand.^^  Thus  a  creditor, 
cannot  apply  a  payment  to  a  claim  for  forfeited  interest.^*  But 
inasmuch  as  a  debtor  may  api)ly  a  payment  to  an  illegal  demand/'^ 
he  may  ratify  the  act  of  his  creditor  in  that  regard.**  It  is  generally 
held  that  a  creditor,  receiving  payments  from  his  debtor  without  any 
direction  as  to  their  application,  may  appropriate  them  to  any  legal 
debt  which  he  holds  against  him,  even  if  such  debt  would  not  support 
an  action  because  the  law,  without  prohibiting  the  contracting  of 
such  a  debt,  has  declared  that  no  action  shall  be  maintained  on  it.** 
Thus  in  cases  wherein  no  recovery  could  be  had  because  the  contract 
was  not  under  seal,  the  courts  have  held  that  the  creditor's  appro- 
priation of  a  debtor's  imdirected  payment  to  such  demands  was 
proper.**  Likewise  where  the  debt  is  unenforceable  by  the  statute  of 
frauds,  a  general  payment  may  be  appropriated  by  a  creditor  to  such 
debt.*'  But  the  view  is  maintained  in  some  jurisdictions  that  the 
application  of  payments  must  be  to  such  debts  as  the  debtor  is  legally 
bound  to  pay  and  that  a  creditor  has  no  right  to  apply  them  to 
the  extinguishment  of  unenforceable  demands  without  the  debtor^s 
consent.  Accordingly  it  has  been  held  that  a  creditor  foreign  cor- 
poration has  no  rights  without  the  debtor's  consent,  to  apply  payments 
to  its  demands  which  are  illegal  and  unenforceable  because  of  non- 
compliance with  the  conditions  upon  which  a  foreign  corporation 
is  allowed  to  do  business  in  the  state.*® 

99.  Barred  Debt. — While  there  is  some  conflict  in  the  cases  a  major- 
ity of  the  courts  follow  the  rule  that  a  creditor  may  appropriate  a 
general  payment  to  a  debt  barred  by  the  statute  of  limitations.**  On 
the  other  hand  it  has  been  held  that  it  will  not  be  presumed  that  a 
debtor,  in  making  a  payment  to  a  creditor  who  holds  several  debts 
against  him,  intended  in  making  the  payment  that  it  should  be 
applied  to  a  nonenforceable  debt  or  to  impart  life  into  the  debts  that 
were  then  dead,  nor  will  the  creditor  be  permitted  so  to  apply  the 

11.  Armour  Packing  Co.  v.  Vinegar       16.  Notes:  12  L.R.A.  712;  13  Ann. 
Bend  Lumber  Co.,  149  Ala.  205,  42   Cas.  953. 

So.  866, 13  Ann.  Cas.  951.  17.  Haynes  v.  Nice,  100  Mass.  327, 

Notes :  13  Am.  Dec.  506 ;  12  L.R.A.  1  Am.  Rep.  109. 
712.  Notes :  96  A.  S.  R.  68 ;  13  Ann.  Cas. 

12.  Danforth     v.     National     State  ^^?-     ,  ^    ^.       ^         ^. 
Bank,  48  Fed.  271,  1  C.  C.  A.  62,  17  ^  ^^'  Armour  Packing  Co  v.  Vinegar 

L.R.A.    622;    Citizens    Nat.    Bank    v.   ?^°^p^^i;^o^\^  ^""''n  ^^^n.i^^'  ^^^'  ^^ 

Froman,  111  Ky.  206,  63  S.  W.  454,       ,^^^\  l^  ^""S'  f}'^     -.oo  o. 

P^CT-  K«  T  T?  A    ft7Q  ^^'  Blake  V.  Sawyer,  83  Me.  129,  21 

■    i^c!  nA  Atl.  834,  23  A.  S.'R.  762,  12  L.R.A. 

13.  See  supra,  par.  94.  7^2   and  note;    Haynes  v.   Nice,   100 

14.  Notes:  13  Am.  Dec.  506;  96  A.  Mass.  327,  1  Am.  Rep.  109;  Sanborn 
S- K-  66.  V.  Cole,  63  Vt.  590,  22  Atl.  716,  14 

15.  Haynes  v.  Nice,  100  Mass.  327,  L.R.A.  208. 

1  Am.  Rep.  109.  Notes:  96  A.  S.  R.  67;  12  L.R.A. 

Note:  13  Ann.  Cas.  953.  712;  13  Ann.  Cas.  953. 
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payment,  unless  with  the  consent  of  the  debtor.'®  The  authorities 
are  not  in  harmony  as  to  the  effect  of  such  appropriation  by  the 
creditor,  the  doctrine  of  one  line  of  cases  being  that  the  payment 
should  be  pro  tanto  only  and  not  revive  the  balance  of  the  debt,  while 
another  line  of  cases  maintains  that  if  the  creditor  has  the  right  to 
*H^ply  a  payment  to  a  barred  debt  the  usual  consequences  must  follow. 
This  phase  of  the  subject  is  discussed  in  another  part  of  this  work.* 
Where  the  debts  are  all  barred  by  the  statute  of  limitations,  there  is 
no  reason  why  one  should  be  paid  more  than  another,  and  the  pay- 
ment may  be  apportioned  to  them  all.* 

100.  Application  in  Part  to  Several  Demands. — ^If  a  creditor  holds 
several  claims  against  his  debtor,  and  the  latter  makes  a  payment  with- 
out directing  to  which  debt  it  shall  be  applied,  the  creditor  may  apply 
it  equally  to  the  payment  of  each  debt,  neither  being  barred  by  limita- 
tion.' The  qualification  that  none  must  be  barred  by  limitation 
would  not  apply  in  jurisdictions  wherein  the  creditor  is  permitted  to 
apply  a  general  payment  to  a  barred  debt.**  However,  there  is  some 
support  for  the  rule  that  a  creditor  cannot  diA^de  a  payment  and 
apply  it  on  more  than  one  debt,  each  one  exceeding  the  payment  in 
amount.*  This  is  on  the  ground  that,  although  no  application  is 
directed,  regard  must  nevertheless  be  had  to  the  intention  of  the 
debtor,  and  that  he  cannot  be  presumed  to  have  intended  an  applica- 
tion on  more  than  one  of  the  debts.  But  it  is  evident  that  this  rule 
would  not  be  controlling  where  the  debtor  had  treated  several  notes  as 
constituting  one  demand,  and  maae  the  payment  in  that  view.* 

101.  Application  as  between  Debts  Due  and  Debts  Not  Due. — ^There 
is  a  strong  presumption  that  payments,  made  without  express  direction 
for  some  other  application,  were  intended  to  apply  on  the  matured 
debt.  If  neither  party  had  designated  the  debt  to  which  the  pay- 
ment should  be  applied,  the  law  would  make  the  application  in  accord- 
ance with  such  presumption.'  Indeed,  in  the  absence  of  an  express 
agreement  or  an  application  by  the  debtor,  the  trend  of  authorities 
is  to  the  effect  that,  as  between  two  debts,  one  due  and  one  not  due, 
the  creditor  has  no  choice,  and  the  application  must  be  on  the  former.^ 

20.  Samuel  v.  Samuel,  151  Ky.  235,  5.  Sanborn  v.  Cole,  63  Vt.  690,  22 

151  S.  W.  676,  Ann.  Cas.  1915 A  278,  Atl.  716,  14  L.R.A.  208. 

42  L.R.A.(N.S.)  1155.  Note:  96  A.  S.  R.  51. 

1.  See  Limitation  of  Actions,  vol.  6.  Sanborn  v.  Cole,  63  Vt  590,  22 
17,  p.  926.  Atl.  716,  14  L.R.A.  208. 

2.  Note:  96  A.  S.  R.  68.  7.  Cain  v.  Vogt,  138  la.   631,  116 

3.  Samuel  v.  Samuel,  151  Ky.  235,  N.  W.  786,  128  A.  S.  R.  216  and  note. 
161  S.  W.  676,  Ann.  Cas.  1915A  278,  Note:  96  A.  S.  R.  57. 

42  L.R.A.(N.S.)  1165;  Beck  v.  Haas,  8.  MeWhorter   v.    Bluthenthal,   136 

111  Mo.  264,  20  S.  W.  19,  33  A.  S.  R.  Ala.  568,  33  So.  552,  96  A.  S.  R.  43: 

516.  Cain  v.  Vopt,  138  Ta.  631.  116  N.  W. 

Not©:  96  A.  S.  R.  50.  786,  128  A.  S.  R.  216  and  note;  Bacon 

4.  See  supra,  par.  99.  v.  Brown,  1  Bibb  (Ky.)   334,  4  Am. 
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And  further  a  creditor  cannot  retain  a  payment  to  apply  on  future 
demands,  leaving  a  prior  debt  unpaid.* 

102.  Secured  and  Unsecured  Demands. — ^The  general  rule  being 
that  a  creditor  receiving  payments  from  his  debtor,  without  any  direc- 
tion as  to  their  application,  may  appropriate  them  to  any  legal  debt 
which  he  holds  against  his  debtor,^^  a  creditor  holding  secured  and 
unsecured  claims  may  apply  an  undirected  payment  to  an  unsecured 
claim,^*  and  is  not  bound  to  a  pro  rata  application  of  it.**  Accord- 
ingly it  has  been  held  that  where  a  mortgage  does  not  cover  the 
rents  and  profits  of  the  land  embraced  in  the  mortgage  and  such 
rents  and  profits  are  assigned  to  the  mortgagee,  he  may  apply  them 
in  payment  of  an  unsecured  note  held  by  him  against  the  mortgagor 
in  the  absence  of  any  direction  from  the  latter  as  to  the  application 
of  such  payments.*'  Applying  the  same  principle,  it  has  been  held 
that  a  creditor  who  holds  two  obligations,  one  of  which  is  an  individ- 
ual obligation  and  the  other  of  which  is  a  joint  obligation  of  the  same 
debtor,  may  apply  to  either  obligation,  as  suits  his  pleasure,  an  undi- 
rected general  payment  made  by  the  debtor.**  But  where  there  are 
distinct  demands  against  a  firm,  and  the  individuals  of  the  firm,  if 
money  of  the  partners  is  paid  it  cannot  be  applied  to  the  individual 
debt ;  and  so,  vice  versa,  a  payment  by  the  individual  cannot  be  cred- 
ited to  the  partnership  account,  unless  there  is  evidence  of  consent.** 
There  may  be  peculiar  circumstances,  however,  under  which  the 
creditor  will  be  compelled  to  apply  a  general  payment  to  a  secured 
demand.  Thus  it  has  been  held  that  a  vendor  holding  a  condition 
sale  instalment  note  against  his  vendee,  and  also  a  demand  note, 
is  bound,  in  the  absence  of  express  directions,  to  presume  that  subse- 
quent payments  are  intended  to  be  applied  to  the  first  note,  where 
(he  condition  of  the  sale  will  be  broken  if  the  instalments  are  not 
paid,  where  two  instalments  were  paid  before  the  demand  note  was 
given  and  no  demand  of  payment  of  the  second  note  was  made.** 

Deo.  640;  Parks  v.  Ingram,  22  N.  H.  Pac.  698,  Ann.  Cas.  1916A  767. 

283,  55  Am.  Dec.  153;  Sellick  v.  Mun-  Not6s:  38  A.  S.  R.  104;  96  A.  S.  R. 

son,  2  Aikens  (Vt.)  150,  16  Am.  Dec.  50;  12  L.R.A.  712. 

689.  12.  Wood   V.    Callaghan,   61   Mich. 

Notes:  14  Am.  Dec.  694;  96  A.  S.  R.  ^^?' ^8  N.  W.  162, 1  A.  S.  R.  597. 

50.  13.  Montague  v.  Stelts,  37  S.  C.  200, 

9   Baker    v     Staekpoole     9    Cow    ^^  ^'  ^'  ^^^'  ^  '^'  ^'  ^'  ^^^' 

n.  clT^S;  138-Ia.  631,  116  ,,?r'^J'  ^-  «'  ^-  '''  ^^  «- 

Callaghan,  61  Mich.  402,  28  N.  W.  162,   (N.  T.)  420,  18  Am.  Dec.  508. 
i,^:  ™.  ■^-  ^i^'  Wardlaw  v.  Troy  OU       Notes:  96  A.  S.  R.  52:  Ann.  Cas. 
MiU,  74  S.  C.  368,  54  S.'E.  658,  114  1917C  584. 

A.  S.  R.  1004;   Puget  Sound  State      16.  Cavanaugh  v.  Marble,  80  Conn 
Bank  v.  Gallucci,  82  Wash.  445,  144  389,  68  Atl.  853,  15  L.R.A.(N.S.)  127. 
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103.  Money  Derived  from  Particular  Source  or  Fund. — ^Another 
limitation  put  on  the  power  of  the  creditor  to  apply  payments  is 
that  where  money  is  derived  from  a  particular  source  or  fund  it 
£iust  be  applied  to  the  relief  of  the  source  or  fund  from  which  it 
was  derived.^'  Hence  when  money  is  derived  from  a  foreclosure  sale 
of  property  given  to  secure  the  payment  of  a  particular  debt  it  must 
be  applied  in  extinguishment  of  that  claim  without  any  direction 
from  the  debtor.^®  However,  a  mortgagor,  if  he  sees  proper,  may 
consent  to  adopt  or  ratify  an  unauthorized  application  of  payment 
made  by  his  mortgagee  creditor  of  the  proceeds  of  mortgaged  prop- 
erty to  an  unsecured  debt.  Whether  the  mortgagor  has  consented 
to  either  is  a  question  of  fact  to  be  det^^rmined  by  the  jury,  and  the 
burden  is  on  the  mortgagee,  in  either  case,  reasonably  to  satisfy  the 
jury  of  such  consent  or  ratification. *•  But  the  rules  which  bind  the 
mortgagee  who  sells  on  foreclosure,  or  takes  possession  of  and  sells 
and  converts  the  security,  have  little  application  to  a  case  where  the 
payment  is  made  from  money  obtained  by  a  voluntary  sale  by  the 
mortgagor.  In  the  latter  case  the  lien  of  the  mortgage  does  not 
follow  or  attach  to  the  money,  and  the  mortgagee  has  no  recourse 
on  any  other  person  to  whom  such  moneys  may  be  paid.  In  the 
hands  of  the  mortgagor  they  have  no  character  different  from  moneys 
derived  from  a  wholly  different  source;  and  when  paid  over  to  the 
mortgagee  in  the  absence  of  agreement  or  direction  bs  to  their  appli- 
cation, the  latter  has  the  right  to  credit  them  on  the  unsecurea  debt 
without  regard  to  the  source  from  which  they  were  obtained  by  the 
debtor.*® 

By  Court 

104.  In  General. — Both  debtor  and  creditor  having  failed  to  direct 
the  application  of  a  payment,  the  authorities  unanimously  hold  that 
this  duty  devolves  on  the  court,^  according  to  the  justice  and  equity 

17.  Sturtevant  Co.  v.  Fidelity,  etc.,  1.  Field  v.  Holland,  6  Cranch  8,  3 
Co.,  92  Wash.  52,  158  Pac.  740,  U.  S.  (L.  ed.)  136;  United  States  v. 
L.R.A.1917C  630.  January,  7  Cranch  572,  3  U.  S.  (L.  ed.) 

Note:  96  A.  S.  R.  53.  443;  United  States  v.  Kirkpatrick,  9 

18.  Boyd  v.  Jones,  96  Ala.  305,  11  Wheat.  720,  6  U.  S.  (L.  ed.)  199; 
So.  405,  38  A.  S.  R.  100;  Orleans  Backhouse  v.  Patton,  5  Pet.  160,  8  U. 
County  Nat.  Bank  v.  Moore,  112  N.  Y.  S.  (L.  ed.)  82;  United  States  v.  Irv- 
543,  20  N.  E.  357,  8  A.  S.  R.  775,  3  ing,  1  How.  250, 11  U.  S.  (L.  ed.)  120; 
L.R.A.  302 J  Montague  v.  Stelts,  37  S.  Jones  v.  United  States,  7  How.  681, 
C.  200,  15  S.  E.  968,  34  A.  S.  R.  736  12  U.  S.  (L.  ed.)  870;  National  Bank 
and  note.  See  Mortgages,  vol.  19,  p.  of  Commonwealth  v.  Mechanics'  Nat. 
656  et  seq.  Bank,   94  U.   S.  437,   24   U.    S.    (L. 

19.  Boyd  V.  Jones,  96  Ala.  305,  11  ed.)  176;  McWhorter  v.  Bluthenthal, 
So.  405,  38  A.  S.  R.  100.  136  Ala.  568,  33  So.  552,  96  A.   S. 

20.  Cain  v.  Vogt,  138  la.  631,  116  B.  43;  Union  School  Dist.  v.  Bishop, 
N.  W.  786,  128  A.  S.  R.  216.  76  Conn.  695,  58  Atl.  13,  66  L.R.A. 
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of  the  case.*  In  this  form  it  is  rather  the  enunciation  of  a  principle 
than  of  a  rule  for  practical  application.*  In  attempting  to  state  the 
rule,  courts  have  often  used  general  and  vague  expressions.  Thus 
it  has  been  said  that  the  court  in  applying  a  payment  should  exercise 
a  sound  discretion,*  or  that  the  law  will  apply  payments  according 
to  its  notions  of  justice,**  or  on  equitable  principles,*  and  so  as  to 
effectuate  justice,'  and  according  to  the  intrinsic  justice  and  equity 
of  the  case.*  If  these  expressions  are  to  be  accepted  as  criteria  for 
judicial  action  the  rule  would  become  uncertain  and  varying  and 

989;  American  Woolen  Co.  v.  Maaget,  S.  Hersey  v.  Bennett,  28  Minn.  86, 

86  Conn.  234,  85  Atl.  583,  Ann.  Cas.  9  N.  W.  590,  41  Am.  Rep.  271. 

1913E    889;    Pickering    v.    Day,    3  Note:  96  A.  S.  R.  55. 

Houst.  (Del.)  474,  95  Am.  Dec.  291;  4.  Field  v.  Holland,  6  Cranch  8,  3 

Jacobs  V.  Ballenger,  130  Ind.  231,  29  U.  S.  (L.  ed.)  136;  Hersey  v.  Bennett, 

N.   E.   782,   14  L.R.A.  169;   Stewart  28  Minn.  86,  9  N.  W.  590,  41  Am.  Rep. 

First  Nat.  Bank  v.  Hollinsworth,  78  271. 

la.  575,  43  N.  W.  536,  6  L.R.A.  92;  Note:  96  A.  S.  R.  55. 

Miller  v.  Miller,  23  Me.  22,  39  Am.  6.  United  States  v.  Kirkpatrick,  9 

Dec.  597;  Dorsey  V.  Gassaway,  2  Har.  Wheat.  720,   6  U.   S.    (L.   ed.)    199; 

&  J.  (Md.)  402,  3  Am.  Dec.  557;  Her-  National  Bank  of  Commonwealth  v. 

sey  V.  Bennett,  28  Minn.  86,  9  N.  W.  Mechanics'  Nat.  Bank,  94  U.  S.  437,  24 

590,    41    Am.    Rep.    271;    Benny    v.  U.  S.  (L.  ed.)  176;  Stewart  First  Nat. 

Rhodes,  18  Mo.  147,  59  Am.  Dec.  293;  Bank  v.  Hollinsworth,  78  la.  575,  43 

Beck  V.  Haas,  111  Mo.  264,  20  S.  W.  N.  W.  536,  6  L.R.A.  92;  Hersey  v. 

19,  33  A,  S.  R.  516;  Parks  v.  Ingram,  Bennett,  28  Minn.  86,  9  N.  W.  590, 

22  N.  H.  283,  55  Am.  Dec.  153 ;  Baker  41  Am.  Rep.  271 ;  Wardlaw  v.  Troy 

V.  Stackpoole,  9  Cow.  (N.  Y.)  420,  18  Oil  MiU,  74  S.  C.  368,  64  S.  E.  60S, 

Am.  Dec.  508  and  note;  National  Park  114  A.  S.  R.  1004. 

Bank  v.  Seaboard  Bank,  114  N.  Y.  28,  Notes:  96  A.  S.  R.  55;  3  U.  S.  (L. 

20  N.  E.  632,  11  A.  S.  R.  612;  Stone  ed.)  137. 

Co.  V.  Rich,  160  N.  C.  161,  75  S.  E.  6.  Hersey  v.  Bennett,  28  Minn.  86, 

1077,  Ann.  Cas.  1914C  244;  Pardee  v.  9  N.  W.  590,  41  Am.  Rep.  271. 

Markle,  111  Pa.  St.  548,  5  Atl.  36,  56  Note:  96  A.  S.  R.  55. 

Am.  Rep.  299;  Wardlaw  v.  Troy  Oil  7.  Union  School  Dist.  v.  Bishop,  76 

Mill,  74  S.  C.  368,  54  S.  E.  658,  114  ^onn.  695,  58  Atl.  13,  66  L.R.A.  989 ; 

A.  S.  R.  1004;  Phillips  v.  Herndon,  78  Jersey  v.  Bennett,  28  Minn.  86,  9  N. 

Tex.  378,  14  S.  W.  857,  22  A.  S.  R.  ^\5f(>.  41  Am  Rep.  271. 

59;   Robie  v.   Briggs,  59   Vt.   443,  9  ^^te:  96  A.  S .  R.  55 

Afi    p;o'^    p;q   A«,    T?1J^    TQ'^.  c^-4u    ,  o-  American  Woolen  Co.  v.  Maaget, 

fiv/  ?1    jJ^'  /  vT\    ^1 J    .^    A  86  Conn.  234,  85  Atl.  583,  Ami.  Cas 

n  ^   ;^oi     ^^\  ^Tf-^    ^  '   ^I'^f-  ^«13E    889;    Hersev   v.    Bennett.    28 

Dec  621  and  note ;  Devaynes  v.  Noble,  Minn.  86,  9  N.  W.  590,  41  Am.  Rep. 

1  Menv.  530, 15  Rev.  Rep.  151,  3  Eng.  271;  National  Park  Bank  v.  Seaboard 

Rul.  Cas.  329.  Bank   114  N.  Y.  28,  20  N.  F    ihVJ   11 

Notes:  13  Am.  Dec.  605;  96  A.  S.  R.  A.  S.'  R.  612;  Stone  Co.\.  Rich,'^160 

54;  12  L.R.A.  712;  13  Ann.  Cas.  953;  N.  C.  161,  75  S.  E.  1077,  Ann.  Cas. 

3  U.  S.  (L.  ed.)  137.                           .  1914C  244;  Pardee  v.  Markle,  111  Pa. 

2.  Hersey  v.  Bennett,  28  Minn.  86,  St.  548,  5  Atl.  36,  56  Am.  Rep.  299; 

9  N.  W.  590,  41  Am.  Kep.  271;  White  Phillips  v.  Herndon,  78  Tex.  378,  14 

V.  Trumbull,  15  N.  J.  L.  314,  29  Am.  S.  W.  857,  22  A.  S.  R.  59. 

Dee.  687.  Noto.-^:   13  Am.   Dec.  505;  14  Am. 

Note:  96  A.  S.  R.  55.  Dec.  694;  96  A.  S.  R.  55. 
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would  be  opposed  to  all  correct  notions  of  judicial  action .•  It  is  true 
that,  where  the  parties  have  not  made  any  specific  application  of 
payments,  courts  will  make  it  according  to  the  justice  and  equity 
of  the  case;  but  in  doing  so  they  are  governed  by  certain  general 
and  established  rules,  and  are  not  at  liberty  to  adopt  their  own  notions 
of  what  may  be  just  and  equitable  in  each  particular  case.*^  In 
applying  a  payment  the  court  is  to  be  governed  by  the  law  of  the 
jurisdiction  where  the  contract  was  made.^^  It  is  for  the  jury  to 
apply  a  payment  under  the  evidence  before  them  and  the  direction 
of  the  court.  *^ 

105.  Intention  of  Parties. — ^When  the  intention  of  the  parties  can 
be  determined  with  reasonable  certainty,  the  court  will  apply  an 
undirected  payment  accordingly.^*  No  doubt  the  justice  of  each  case 
will  best  be  promoted  by  carrying  out  the  intention  of  the  parties. 
In  case  an  expressed  intention  cannot  be  found,  one  may  be  implied 
from  the  circumstances  of  the  case.  Every  presumption  and  rule 
which  the  courts  have  adopted  in  furtherance  of  their  purpose  to 
discover  the  "justice  of  each  case"  is  subordinate  to  this  rule  of 
intention.**  It  will  be  noticed  that  the  two  rules  hereinafter  dis- 
cussed ^^  are  based  on  the  supposed  intention  of  the  debtor. 

106.  Debtor  Favored. — ^An  examination  of  the  decided  cases  bear- 
ing on  the  rule  which  should  control  a  court  in  making  an  appropri- 
ation when  the  parties  have  made  none  discloses  the  fact  that  the 
definite  principles  which  should  guide  a  court  are  few  and  subject 
to  many  qualifications.  The  artificial  rules  of  the  civil  law  have  some- 
times been  applied  by  American  and  English  courts,  but  not  with 
such  uniformity  as  to  furnish  a  safe  rule  of  decision. *•  The  Roman 
law  favored  the  debtor,  and  applied  a  general  payment  in  a  manner 
most  beneficial  to  him.*'  The  civil  law  has  been  followed  in  Eng- 
land and  in  several  jurisdictions  in  the  United  States,  and  the  debtor 
is  favored  in  every  way.*®     In  these  jurisdictions  the  courts  hold 

9.  Hersey  v.  Bennett,  28  Minn.  86,  86  Conn.  234,  85  Atl.  583,  Ann.  Cas. 
9  N.  W.  590,  41  Am.  R^p.  271.  1913E  889. 

Note:  96  A.  S.  R.  55.  15.  See  infra,  par.  106,  107. 

10.  Miller  v.  Miller,  23  Me.  22,  39  16.  NashviUe  First  Nat.  Bank  v. 
Am.  Dee.  597;  Hersev  v.  Bennett,  28  National  Surety  Co.,  130  Fed.  401,  64 
Minn.  86,  9  N.  W.  590,  41  Am.  Rep.  C.  C.  A.  601,  66  L.R.A.  777. 

271;   Pardee  v.  Markle,  111  Pa.   St.       17.  Orleans    County   Nat.    Bank   v. 

548,  5  Atl.  36,  56  Am.  Rep.  299.  Moore,  112  N.  Y.  543,  20  N.  E.  357, 

Note:  96  A.  S.  R.  55.  8  A.  S.  R.  775,  3  L.R.A.  302;  Smith 

11.  American  Woolen  Co.  v.  Ma-  v.  Loyd,  11  Leigh.  (Va.)  512,  37  Am. 
aget,  86  Conn.  234,  85  Atl.  583,  Ann.  Dee.  621. 

Cas.  1913E  889.  Note:  96  A.  S.  R.  59. 

12.  Note:  96  A.  S.  R.  62.  18.  Backhouse  v.  Patton,  5  Pet.  160, 

13.  Becker  v.  Hooper,  22  Wvo.  237,  8  U.  S.  (L.  ed.)  82;  Snyder  v.  Robin- 
138  Pac.  179,  Ann.  Cas.  1916b  1041.  son,  35  Ind.   311,  9  Am.   Rep.   738; 

Note:  96  A.  S.  R.  58.  Orleans  County  Nat.  Bank  v.  Moore, 

14.  American  Woolen  Co.  v.  Maaget,   112  N.  Y.  543,  20  N.  E.  357,  8  A.  S. 
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that  the  law  should  make  an  application  of  payment  in  accordance 
with  the  presumed  intention  of  the  debtor,  and  that  it  must  be 
presumed  that  the  debtor  intended  to  apply  it  to  the  debt  that  would 
be  most  beneficial  to  himself.**  Accordingly  it  has  been  held  that 
where  one  is  indebted  to  another  on  a  mortgage  or  on  a  judgment, 
and  on  an  open  account  or  note,  and  makes  a  payment  generally,  and 
there  has  been  no  appropriation  of  such  payment  by  the  creditor,  the 
law  will  apply  it  to  the  most  burdensome  debt;  that  is  to  say,  to  the 
mortgage  or  judgment,  in  preference  to  the  note  or  open  account.*® 
Where,  however,  the  interest  of  the  debtor  w^ould  not  be  promoted  by 
any  particular  appropriation,  there  is  no  ground  for  a  presumption 
of  any  intention  on  his  part,  and  the  law  then  raises  a  presumption, 
for  the  same  reason,  that  the  payment  was  actually  received  in  the 
way  that  was  most  to  the  advantage  of  the  creditor.*  A  general  pay- 
ment made  by  one  on  both  a  joint  and  a  several  debt  the  law  will 
apply  on  the  individual  obligation.*  A  general  payment  is  always 
to  be  referred  to  a  debt  due  by  the  payor  absolutely,  and  as  principal, 
rather  than  to  one  due  contingently  and  collaterally,  or  held  as  col- 
lateral security.'  Although  one  debt  may  be  more  burdensome  to 
the  debtor  than  another,  if  it  is  not  due  the  rule  does  not  apply, 
and  payment  will  be  appropriated  only  to  the  debt  actually  due  at 
the  time.  If  there  is  an  express  agreement  between  the  parties,  or 
a  course  of  business  from  which  an  agreement  may  be  implied,  that 
another  rule  shall  control,  the  debtor  cannot  invoke  the  principle 
that  a  payment  must  be  applied  most  beneficially  to  him.* 

107.  Creditor  Favored. — ^The  rule  that  the  court  in  applying  a 
general  payment  should  make  the  application  in  the  manner  most 
beneficial  to  the  debtor  has  not  met  with  universal  approval.  On 
the  contrary  there  are  a  great  many  jurisdictions  in  w^hich  the  doctrine 
prevails  that  the  court  in  applying  a  general  payment  will  do  so  in 
a  manner  most  beneficial  to  the  creditor.^     This  rule  is  based  on 

R.-  775,  3  L.R. A.  302 ;  Harker  v.  Con-  Bank,  114  N.  Y.  28,  20  N.  E.  632,  11 

rad,  12  Serg.  &  R.  (Pa.)  301,  14  Am.  A.  S.  R.  612. 

Dec.  691;  Devaynes  v.  Noble,  1  Meriv.  Note:  96  A.  S.  R.  53. 

530,  15  Rev.  Rep.  151,  3  Eng.  Rul.  3.  Snyder  v.  Robinson,  35  Ind.  311, 

€as.  329  and  not«.  9  Am.  Rep.  738. 

Note:  96  A.  S.  R.  57,  59.  Note:  96  A.  S.  R.  57. 

19.  Stewart  First  Nat.  Bank  v.  Hoi-  4.  Note:  96  A.  S.  R.  60. 
linsworth,  78  la.  575,  43  N.  W.  536,  6  5.  Central  Trust  Co.  v.  Richmond, 
L.R.A.   92;   Phillips  v.   Hemdon,   78  etc.,  R.  Co.,  68  Fed.  90,  31  U.  S.  App. 
Tex.  378,  14  S.  W.  857,  22  A.  S.  R.  075,  15  C.  C.  A.  273,  41  L.R.A.  458; 
59.  Bell  V.  Bell,  174  Ala.  446,  56  So.  926, 

20.  Frazier  V.  Lanahan,  71  Md.  131,  37  L.R.A. (N.S.)  1203;  Haas  Electric, 
17  Atl.  940,  17  A.  S.  R.  516.  etc.,    Co.    v.    Springfield    Amusement 

1.  Harker   v.    Conrad,   12    Serg.    &  Park  Co.,  236  111.  452,  86  N.  E.  24S, 
B.  (Pa.)  301,  14  Am.  Dec.  691.  127  A.   S.   R.   297,  23  L.R.A.(N.S.) 

2.  National  Park  Bank  v.  Seaboard  620;  Morrison  v.  Citizens'  Nat.  Bank, 

100 


21  R.  C.  L.  PAYMENT  §  107 

the  assumption  that  the  debtor  would  desire  to  pay  all  his  debts, 
and  this  disposition  of  the  credit  most  nearly  accomplishes  that  result, 
or,  in  other  words,  the  law  pursues  this  course-,  as  it  intends  that  all 
men  shall  be  honest  and  fully  perform  their  just  obligations,  and 
adopts  this  method  as  the  one  which  an  honest  man  would  unselfishly 
choose,  if  left  to  himself  to  act  in  the  premises.  It  simply  does  what 
the  debtor  should  have  done  if  prompted  by  just  motives.®  Accord- 
ingly if  neither  debtor  nor  creditor  applies  a  payment,  the  law  will 
apply  it  to  an  unsecured  in  preference  to  a  secured  debt,'  or  to  the 
one  for  which  the  creditor's  security  is  most  precarious ;  ®  and  under 
this  rule  a  payment  should  be  applied  on  a  debt  for  which  the  debtor 
has  given  surety  rather  than  to  those  he  owes  singly.*  But  it  has 
been  held  that  a  credit  on  a  bill  for  the  items  of  which  a  mechanic's 
lien  is  claimed,  for  the  price  of  material  returned,  will  not  be  regarded 
as  a  general  payment,  which  a  court  of  equity  will  credit  on  non- 
lienable  items  so  as  to  uphold  a  lien  for  the  contract  price  of  those 
which  are  lienable,  which  does  not  exceed  in  amount  the  sum  unpaid 
on  the  contract.^^  And  payments  made  after  suit  begun  and  attach- 
ment made  ought  not  to  be  credited  on  the  items  of  the  account 
sued  on,  since  this  would  unfairly  prejudice  the  rights  of  the  plain- 
tiff already  secured  in  his  suit.^*  The  rule  that  the  creditor  is  to  be 
favored  on  the  appropriation  of  undirected  payments  has  been  held 
to  prevail  over  the  rule  that  a  payment  will  be  applied  to  the  older 
items  first;  but  it  will  not  be  applied  to  the  prejudice  of  a  surety 
who  has  the  right  to  insist  on  a  payment  being  applied  to  the  older 
items  first. *2  The  rule  in  some  jurisdictions  is  that  the  application 
of  indefinite  payments  need  not  be  exclusively  in  accordance  with 

65  N.  H.  253,  20  Atl.  300,  23  A.  S.  B.   926,  37  L.R.A.(N.S.)  1203;  Stone  Co. 

39,  9  L.R.A.  282.  v.  Rich,  160  N.  C.  161,  75  S.  E.  1077, 

Note:  96  A.  S.  R.  56,  60.  Ann.     Cas.     1914C    244;    Pardee    v. 

6.  Stone  Co.  v.  Rich,  160  N.  C.  161,  Markle,  111  Pa.  St.  548,  5  Atl.  36,  56 
75  S.  E.  1077,  Ann.  Cas.  1914C  244.  Am.  Rep.  299;  Wardlaw  v.  Troy  Oil 

Note:  96  A.  S.  R.  60.  Mill,  74  S.  C.  368,  54  S.  E.  658,  114 

7.  Field  v.  Holland,  6  Cranch  8,  3  A.  S.  R.  1004;  Putnam  v.  Russell,  17 
U.  S.  (L.  ed.)  136;  Bell  v.  Bell,  174  Vt.  54,  42  Am.  Dec.  478. 

Ala.  446,  56  So.  926,  37  L.R.A.(N.S.)       Notes:  14  Am.  Dec.  694;  12  L.R.A. 

1203;  Cain  v.  Vogt,  138  la.  631,  116  712. 

N.  W.  786,  128  A.  S.  R.  216 ;  State  v.       9.  Note :  96  A.  S.  R.  56. 
United   States  Fidelity,   etc.,   Co.,   81       10.  Haas     Electric,     etc.,     Co.     v. 

Kan.  660,  106  Pac.  1040,  26  L.R.A.  Springfield  Amusement  Park  Co.,  236 

(N.S.)  865;  Burks  v.  Albert,  4  J.  J.  111.  452,  86  N.  E.  248,  127  A.  S.  R. 

Marsh.    (Ky.)   07,  20  Am.  Dec.  200:  297,  23  L.R.A.(N.S.)  620. 
Stone   Co.   v.   Rich,   160   N.   C.   161,       11.  American  Woolen  Co.  v.  Maaget, 

75  S.  E.  1077,  Ann.  Cas.  1914C  244;  86  Conn.  234,  85  Atl.  583,  Ann.  Cas. 

Wardlaw  v.  Troy  Oil  Mill,  74  S.  C.  1913E  889. 

368,  54  S.  E.  658,  114  A.  S.  R.  1004.       12.  Pardee  v.  Markle,  111  Pa.  St. 

Note:  96  A.  S.  R.  56,  59.  548,  5  Atl.  36,  56  Am.  Rep.  299.    See 

8.  Bell  V.  Bell,  174  Ala.  446,  56  So.  infra,  par.  109. 
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the  interests  of  either  party,  but  may  be  such  as  is  just  and  equi- 
table under  all  the  circumstances  of  the  case,*'  and  that  a  court  of 
equity, will  alwaj^s  feel  at  liberty  so  to  control  their  application  as 
to  prevent  manifest  injustice  to  either  party.** 

108.  Illegal  or  Unenforceable  Claims. — ^The  application  of  a  pay- 
ment not  having  been  directed,  the  law  will  as  between  a  legal  and 
illegal  debt  apply  it  on  the  legal  debt.^*  So  the  principle  of  law 
which  applies  such  unappropriated  payments  first  to  discharge  the 
interest  due,  and  then  reduce  the  principal,  cannot  operate  in  the 
case  of  usurious  interest,  for  all  interest  is  forfeited,  eo  instanti,  by 
an  agreement  to  pay  interest  at  an  illegal  rate,  and  payments  will 
not  be  applied  by  operation  of  law  to  the  discharge  of  unlawful  obli- 
gations in  preference  to  debts  justly  due.*^  If  a  part  of  the  interest 
is  usurious,  but,  although  it  was  contracted  for  at  an  illegal  rate,  legal 
interest  is  still  recoverable,  the  payment  is  applied  first  to  the  extin- 
guishment of  so  much  of  the  interest  as  is  legal,  and  then  to  the 
principal ;  the  usury  being  retained  in  the  debt  to  the  last,  no  matter 
how  many  renewals  are  made.*'  While  courts  will  not  apply  a  pay- 
ment to  an  illegal  demand,  as  a  general  rule,  such  is  not  always 
the  case  when  the  debt  is  merely  unenforceable  as  by  the  statute  of 
limitations,  and  if  equity  requires  it,  such  payment  will  be  imputed 
to  the  barred  indebtedness.*®  Accordingly  where  one  w^as  owing  an- 
other on  an  individual  and  also  on  a  partnership  account  and  made 
a  general  payment  without  any  application,  without  protestation 
against  further  liability,  and  the  payments  amounted  to  more  than 
the  individual  account,  it  was  held  that  the  court  would  apply  the 
balance  on  the  partnership  account  to  remove  the  bar  of  the  statute 
of  limitations,  although  the  creditor  without  definite  knowledge  of 
the  standing  of  the  two  accounts  gave  the  debtor  credit  for  all  pay- 
ments on  his  individual  account.*'    And  as  between  an  indebtedness 

13.  Smith  V.  Loyd,  11  Leigh  (Va.)    Bank,  48  Fed.  271,  3  U.  S.  App.  7,  1 
512,  37  Am.  Dec.  621.  C.  C.  A.  62,  17  L.R.A.  622;  Citizens' 

Notes:  96  A.  S.  R.  61;  12  L.R.A.  Nat.  Bank  v.  Forman,  111  Ky.  206, 

712.  63   S.   W.  454,  757,  56  L.R.A.   673; 

14.  Cain  v.  Vogt,  138  la.  631,  116  Knox  v.  Williams,  24  Neb.   630,   39 
N.  W.  786,  128  A.  S.  R.  216.  N.   W.  786,  8  A.   S.  R.   220;  Cadiz 

15.  Citizens'  Nat.  Bank  v.  Forman,  Bank  v.  Slemmons,  34  Ohio  St.  14*J, 
111  Ky.  206,  63  S.  W.  454,  757,  56  32  Am.  Rep.  364. 

L.R.  A.  673;  Knox  V.Williams,  24  Neb.  Notes:  8  A.  S.  R.  223;  56  L.R.A. 

630,  39  N.  W.  786,  8  A.  S.  R.  220;  701. 

National  Park  Bank  v.  Seaboard  Bank,  17.  Citizens'  Nat.  Bank  v.  Forman, 

114  N.  Y.  28,  20  N.  E.  632,  11  A.  S.  Ill  Ky.  206,  63  S.  W.  454,  757,  56 

R.   612;  Backman  v.  Wright,  27  Vt.  L.R.A.  673. 

187,  65  Am.  Dec.  187  and  note.  18.  Note:  96  A.  S.  R.  68. 

Note:  96  A.  S.  R.  66.  19.  Robie  v.  Briggs,  59  Vt.  443,  9 

16.  Danforth     v.     National     State  Atl.  593,  59  Am.  Rep.  737. 
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due  and  one  not  due  the  law  applies  a  general  paymient  to  the  debt 
due.2<> 

109.  As  between  Different  Items  Generally. — ^In  the  absence  of  an 
agreement  or  instruction  to  the  contrary  payments  should  be  applied 
to  the  extinguishment  of  those  items  or  claims  which  are  earliest  in 
point  of  time,^  unless  justice  and  equity  demand  a  different  appro- 
priation.- In  the  case  of  two  liens,  one  specific  and  the  other  gen- 
eral, a  payment  will  be  applied  to  the  older  lien  due  and  enforceable 
at  the  time  the  payment  is  made.'  Where  a  contract  for  goods  is 
indivisible,  payment  should  be  applied  to  the  sum  due  thereon,  and 
not  to  any  particular  item,  and  matured  notes  arising  out  of  the  same 
transaction  in  the  hands  of  the  same  creditor  against  the  same  debtor 
constitute  but  one  debt,  and  payment  made  after  their  maturity 
should  be  applied  to  the  whole  debt.*  But  the  general  rule  of  apply- 
ing every  unappropriated  payment  to  the  oldest  item  of  del^t  is  sub- 
ject to  qualification  where  the  rights  and  equities  of  third  persons  are 
involved.* 

110.  Running  Accounts. — ^Incases  of  running  accounts  with  many 
debits  and  credits  and  no  balances  other  than  for  the  mere  pur- 
pose of  making  rests,  payments  ought  to  be  applied  to  extinguish 
the  debts  according  to  the  priority  of  time;  so  that  the  credits  are 
to  be  deemed  payments  pro  tanto  of  the  debts  antecedently  due.* 

20.  McWhorter  v.  Bluthenthal,  136  Rogers,  112  Mich.  112,  70  N.  W.  445, 

Ala.  568,  33  So.  552,  96  A.  S.  R.  43.  67  A.  S.  R.  389 ;  Beck  v.  Haas,  111 

1.  McGillen  v.  Bennett,  132  U.  S.  Mo.  264,  20  S.  W.  19,  33  A.  S.  R.  516; 
445,  10  S.  Ct.  122,  33  U.  S.  (L.  ed.)  Parks  v.  Ingram,  22  N.  H.  283,  55  Am. 
422;  McWhorter  v.   Bluthenthal,  136  Dec.  153. 

Ala.  568,  33  So.  552.  06  A.  S.  R.  43;  3.  Frazier  v.  Lanahan,  71  Md.  131, 

Stewart  First  Nat.  Bank  v.  Hollins-  17  Atl.  940,  17  A.  S.  R.  516. 

worth,  78  la.  575,  43  N.  W.  536,  6  4.  Note:  96  A.  S.  R.  58. 

L.R.A.  92;  Ida  County  Sav.  Bank  v.  6.  Nashville  First  Nat.  Bank  v.  Na- 

Seidenstieker,  128  la.  54,  102  N.  W.  tional  Surety  Co.,  130  Fed.  401,  64 

821,  111  A.  S.  R.  189,  5  Ann.  Cas.  945  C.  C.  A.  601,  66  L.R.A.  777. 

and  note;  McKenzie  v.  Nevius,  22  Me.  6.  United  States  v.  Kirkpatrick,  9 

138,  38  Am.  Dec.  291;  Miller  V.Miller,  Wheat.   720,  6   U.    S.    (L.   ed.)    199: 

23  Me.  22,  39  Am.  Dec.  597 ;  Grasser,  Jones  v.  UnitCji  States,  7  How.  681, 12 

etc.,  Brewing  Co.  v,  Rogers,  112  Mich.  U.  S.  (L.  ed.)  870;  Nashville  First  Nat. 

112,  70  N.  W.  445,  67  A.  S.  R.  389 ;  Bank  v.  National  Surety  Co.,  130  Fed. 

Gardner  v.  La  Fevre,  180  Mich.  219,  401,  64  C.  C.  A.  601,  66  L.R.A.  777; 

146  N.  W.  653,  Ann.  Cas.  1916A  618 ;  American  Woolen  Co.  v.  Maaget,  86 

Beck  V.  Haas,  111  Mo.  264,  20  S.  W.  Conn.   234,   85   Atl.   583,   Ann.    Cas. 

19,  33  A.  S.  R.  516;  Parks  v.  Ingram,  1913E  889;  Pickering  v.  Day,  3  Houst. 

22  N.  H.  283,  55  Am.  Dec.  153;  Na-  (Del.)  474,  95  Am.  Dec.  291;  State  ▼. 
tional  Park  Bank  v.  Seaboard  Bank,  United  States  Fidelity,  etc.,  Co.,  81 
114  N.  Y.  28,  20  N.  E.  632,  11  A.  S.  Kan.  660,  106  Pac.  1040,  26  L.B.A. 
R.  612  and  note.  (N.S.)  865;  Pardee  v.  Markle,  111  Pa. 

Notes:  14  Am.  Dec.  694;  96  A.  S.  St  548,  6  Atl.  36,  56  Am.  Rep.  299; 
R.  55,  70;  128  A.  8.  R.  221;  13  Ann.  Wardlaw  v.  Troy  Oil  Mill,  74  S.  C.  368, 
Cas.  954.  54  R.  E.  658, 114  A.  S.  R.  1004;  Willis 

2.  Grasser,    etc..    Brewing    Co.    v.   v.  Mclntyre,  70  Tex.  34,  7  S.  W.  594,  8 
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This  w  done  because  it  is  most  just  and  equitable  between  the  par- 
ties, and  also  because  when  no  different  intention  has  been  expressed, 
such  is  presumed  to  be  the  intention  of  both  parties,  as  being  in 
accordance  with  the  ordinary  and  usual  course  of  dealing.'  And 
between  banker  and  depositor  the  general  rule  of  appropriation  of 
payments  is  ordinarily  applicable,®  and  indeed  it  has  been  held  that 
in  the  case  of  a  banking  account,  there  is  no  room  for  any  otlier 
appropriation  than  that  which  arises  from  the  order  in  which  the 
receipts  and  payments  take  place  and  are  carried  into  the  account. 
Presumably  it  is  the  sum  first  paid  in  that  is  first  drawn  out,  the 
first  item  on  the  debit  side  that  is  discharged  by  the  first  it«m  on 
the  credit  side.®  The  general  rule  is  applicable  only  to  open  accounts, 
and  does  not  apply  where  the  account  has  been  closed.^®  If,  after 
dissolution  of  a  firm  by  a  change  in  the  partnership,  an  account  is 
carried  on  as  a  running  accounf^with  the  succeeding  firm,  payments 
made  to  it  unless  specifically  appropriated  will  go  to  discharge  the 
oldest  items  of  the  account.**  A  change  in  the  method  of  book- 
keeping is  not  such  an  interruption  of  the  running  of  an  account 
as  to  prevent  the  application  of  the  rule  of  imputing  a  payment  to 
the  earliest  items.*^  The  rule,  although  general,  is,  by  no  means, 
universal.  It  is  not  an  artificial  or  arbitrary  principle,  but  one 
founded  merely  on  the  presumed  intention  of  the  parties,  and  is 
applicable  only  where  there  is  no  evidence  sufficient  to  show  a  con- 
trary intention,*'  and  will  not  be  followed  when  it  would  be  inequi- 
table to  do  so.**  Accordingly  it  has  been  held  to  be  subject  to  the 
rule  that  where  a  debtor  owes  debts,  some  secured  and  others  unse- 
cured, and  neither  debtor  nor  creditor  has  directed  the  application, 
the  law  will  apply  the  payments  on  the  unsecured  debts.**^ 

111.  Involuntary  Payments. — In  cases  of  payment  in  invitum,  or 
by  judicial  proceedings,  the  creditor  does  not  become  the  owner  of 

A.  S.  R.  574 ;  Smith  v.  Lovd,  11  Leigh  530,  15  Rev.  Rep.  151,  3  Eng.  Rul. 
(Va.)  512,  37  Am.  Dec.  621;  Devaneys  Cas.  329. 
V.  Noble,  1  Meriv.  530,. 15  Rev.  R^p.       Note:  96  A.  S.  R.  65. 
151,  3  Eng.  Rul.  Cas.  329  and  note.         12.  Note :  96  A.  S.  R.  65. 
Note :  96  A.  S.  R.  62.  '  13.  American  Woolen  Co.  v.  Maaget, 

7.  Note:  96  A.  S.  R.  62.  86  Conn.  234,  85  Atl.  583,  Ann.  Cas. 

8.  Nashville  First  Nat.  Bank  v.  Na-   1913E  889. 

tional  Surety  Co.,  130  Fed.  401,  64  C.       14.  Pickering    v.     Day,    3    Houst. 

C.  A.  601,  66  L.R.A.  777.    See  Banks,  (Del.)  474,  95  Am.  Dec.  291;  Wardlaw 

vol.  3,  pp.  530-531.  V.  Troy  Oil  Mill,  74  S.  C.  368,  54  S. 

9.  Devaneys  v.  Noble,  1  Mcriv.  530,  E.  658,  114  A.  S.  R.  1004. 
15  Rev.  Rep.  151,  3  Eng.  Rul.  Cas.       Note:  96  A.  S.  R.  64. 

329  and  note.  15.  State  v.  United  States  Fidelity, 

10.  Stewart  First  Nat.  Bank  v.  Hoi-  etc.,  Co.,  81  Kan.  660,  106  Pao.  1040, 
Hnsworth,  78  la.  575,  43  N.  W.  536,  6   26  L.R.A. (N.S.)  865. 

L.R.A.  92.  Note :  96  A.  S.  R.  64. 

11.  Devanej's    v.    Noble,    1    Meriv.       See  supra,  par.  107. 
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the  money  until  it  is  paid,  and  the  law  at  the  very  time  of  the  pay- 
ment makes  its  own  application,  and  the  creditor  has  no  opportunity 
to  make  it  himself.*®  And  the  general  rule  is  that  involuntary  pay- 
ments, that  is,  those  arising  on  the  forced  sale  of  mortgaged  or  pledged 
property,  must  be  applied  to  the  relief  of  the  debt  which  the  property 
was  given  to  secure  notwithstanding  there  is  no  direction  of  the 
debtor.*'  Where  several  obligations  are  secured  by  a  mortgage,  on 
a  foreclosure  sale  the  money  received  must  be  applied  pro  rata  on 
the  several  obligations,*®  and  cannot  be  applied  by  the  creditor  in 
payment  of  an  unsecured  obligation.*'  In  the  absence  of  a  stipula- 
tion or  agreement,  or  special  equities,  the  authorities  are  not  agreed 
as  to  how  the  proceeds  of  the  sale  of  property  mortgaged  to  secure 
the  payment  of  several  notes,  and  sold  under  the  mortgage,  shall  be 
appropriated,  when  the  notes  secured  mature  at  different  times,  have 
been  assigned  to  different  persons,  and  the  proceeds  are  not  sufficient 
to  pay  all  of  them.  One  class  holds  that  the  notes  should  be  paid  in 
the  order  of  their  assignment ;  ^^  another  that  the  notes  should  take 
precedence  in  the  order  of  their  maturity ;  *  and  a  third  class  that 
the  proceeds  should  be  applied  pro  rata  in  part  payment  of  the  sev- 
eral notes,  irrespective  of  their  dates  of  maturity  or  assignment.* 

112.  Partial  Payments;  Account  Due. — In  applying  partial  pay- 
ments to  an  interest  bearing  debt  which  is  due,  the  rule  is  to  apply 
the  payment,  in  the  first  place,  to  the  discharge  of  the  interest  then 
due.*  If  thfe  payment  exceeds  the  interest,  the  surplus  goes  toward 
discharging  the  principal,*  and  the  subsequent  interest  is  to  be  com- 

16.  Orleans    County   Nat.   Bank   v.  Moore,  112  N.  Y.  543,  20  N.  E.  357, 

Moore,  112  N.  Y.  543,  20  N.  E.  357,  8  A.  S.  R.  775,  3  L.R.A.  302. 

8  A.  S.  R.  775,  3  L.R.A.  302.  20.  Penzel   v.    Brookmire,   51   Ark. 

*17.  Hunt     V.     Nevers,     15     Pick.  105,  10  S.  W.  15,  14  A.  S.  R.  23  and 

(Mass.)    500,  26  Am.  Dec.   616;   Or-  note.     See  also   Mortgages,   vol.   19, 

leans  County  Nat.  Bank  v.  Moore,  112  pp.  660-661. 

N.  Y.  543,  20  N.  E.  357,  8  A.  S.  R.  1.  See  Mortgages,  vol.  19,  p.  660. 

775,  3  L.R.A.  302;  Gore  v.  Townsend,  2.  Penzel  v.  Brookmire,  51  Ark.  105, 

105  N.  C.  228,  11  S.  E.  160,  8  L.R.A.  10  S.  W.  15,  14  A.  S.  R.  23  and  note; 

443.  Cage  v.  Her,  5  Smedes  &  M.  (Miss.) 

Note:  23  L.R.A.  467.  410,  43  Am.  Dec.  521. 

See  supra,  par.  103.  Note:  33  A.  S.  R.  293. 

18.  Cage  V.  Her,  5  Smedes  &  M.  See  Mortgages,  vol.  19,  p.  658. 
(Miss.)  410,  43  Am.  Dec.  521;  Orleans  3.  United  States  v.  McLemore,  4 
County  Nat.  Bank  v.  Moore,  112  N.  How.  286,  11  U.  S.  (L.  ed.)  977; 
Y.  543,  20  N.  E.  357,  8  A.  S.  R.  775,  Jacobs  v.  Ballenger,  130  Ind.  231,  29 
3  L.R.A.  302;  Muskingum  Bank  v.  N.  E.  782,  15  L.R.A.  169;  Anketel  v. 
Carpenter,  7  Ohio,  pt.  I,  21,  28  Am.  Converse,  17  Ohio  St.  11,  91  Am.  Dea. 
Dec.  616,  overruled  on  another  point  115;  North  v.  Mallett,  3  S.  C.  151,  2 
by  White  v.  Denman,  1  Ohio  St.  110.  Am.  Dec.  622. 

Note:  96  A.  S.  R.  81.  Note:  96  A.  S.  R.  69,  70. 

See  Mortgages,  vol.  19,  p.  658  et       See  also  Interest,  vol.  15,  p.  31. 
seq.  4.  Story  v.  Livingston,  13  Pet.  359, 

19.  Orleans    County   Nat.   Bank  v.   10   U.   S.    (L.   ed.)    200;   Wallace  v. 
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puted  on  the  balance  of  principal  remaining  due.*  If  the  payment 
falls  short  of  the  interest,  the  balance  of  interest  is  not  to  be  added 
to  the  principal  so  as  to  produce  interest,®  but  interest  continues  on 
the  former  principal  until  the  period  when  the  payments,  taken 
together,  exceed  the  interest  due,  and  then  the  surplus  is  to  be  applied 
toward  discharging  the  principal,  and  interest  is  to  be  computed  on 
the  balance  as  aforesaid.'  This  is  the  most  general  rule,  and  in  some 
states  has  been  confirmed  by  statute,®  and  it  is  equally  applicable, 
whether  the  debt  is  one  which  expressly  draws  interest,  or  on  which 
interest  is  given  in  the  name  of  damages.* 

113.  Before  Maturity. — A  different  rule  is  held  to  apply  where 
the  holder  receives  the  money  before  it  is  due  and  in  such  a  case 
a  payment  should  be  applied  to  the  principal.*^  But  where  a  pay- 
ment is  made  before  the  principal  sum  is  due  the  rule  of  computing 
interest  must  be  such  that  the  interest  of  money  paid  in  before  the 
time  must  be  deducted  from  the  interest  of  the  whole  sum  due  at 
the  time  appointed  by  the  instrument  for  making  the  payment.  Thus 
the  interest  must  be  computed  on  the  principal  for  the  entire  term  and 
added  thereto  and  from  that  sum  must  be  deducted  the  amount  of 
the  payment  plus  the  interest  thereon  from  the  date  of  the  obligation 
to  the  date  of  the  payment.*^  But  where  by  agreement  the  maker 
is  given  the  option  of  making  a  partial  payment  before  a  note  is 
due,  the  principal  of  the  note  becomes  due  pro  tanto  when  the  maker 
elects  to  exercise  the  right  given  him  by  the  contract  of  making 
partial  payment,  and  the  payment  will  be  applied  first  in  discharging 
the  interest  on  that  part  of  the  note  he  caused  to  mature  by  his  own 
act.**    Where  the  interest  on  the  debt  is  usurious,  payments  made 

Glaser,  82  Mich.  190,  46  N.  W.  227,       Note :  96  A.  S.  R.  70. 

21  A.  S.  R.  656;  Dickson  v.  Stewart,       7.  Connecticut  v.  Jackson,  1  Johns. 

l^  ^^^-nf-^;.  ^^  ^'  ^^-  ^^^^'  ^^^  ^'   Ch.  (N.  Y.)  13,  7  Am.  Dec.  471. 
b.  R.  o96;  Connecticut  v.  Jackson,  1       Note:  96  A.  S.  R.  70. 

47V 'inW  /?•  r'^   ^^'  \7^n^'  ^1^'  8-  Connecticut  v.  Jackson,  1  Johns, 

t     i)i  frn   nJ;  ^7/"^"'  ^^  ^^^^  ^^-  Ch.  (N.  Y.)  13,  7  Am.  Dec.  47L 

J.J.,  j±  -am.  i-^ec.  110.  >Jnf*>-  Qfi   \    s;    R    70 

Note:  96  A.  S.  R.  69   70.  i>ioie.  yo  a.  j:?.  it.  tv. 

5.  Connecticut  v.  Jackson,  1  Johns.  ^-  Story  v.  Livingston,  13  Pet.  359, 
Ch.  (N.  S.)  13,  7  Am.  Dec.  471.  ^^  ^-  S.  (L.  ed.)  200. 

Note :  96  A.  S.  R.  70.  10.  Starr  v.  Richmond,  30  HI.  276, 

6.  Story  v.  Livinprston,  13  Pet.  359,  83  Am.  Dec.  189 ;  National  Park  Bank 
10  U.  S.  (L.  ed.)  200;  United  States  v.  v.  Seaboard  Bank,  114  N.  Y.  28,  20 
McLomore,  4  How.  286,  11  U.  S.  (L.  N.  E.  632,  11  A.  S.  R.  612. 

ed.)  977;  Wallace  v.  Glaser,  82  Mich.  Note:  96  A.  S.  R.  70. 

190,  46  N.  W.  227,  21  A.  S.  R.  556;  See  also  Interest,  vol.  15,  p.  32. 

Dickson  v.  Stewart,  71  Neb.  424,  98  11.  Tracy  v.  Wickoff,  1  Dall.  124,  1 

N.  W.  1085,  115  A.  S.  R.  596;  Con-  U.  S.  (L.  ed.)  65. 

necticut  v.  Jackson,  1  Johns.  Ch.  (N.  12.  Jacobs    v.    Ballinger,   130    Ind. 

Y.)   13,  7  Am.  Dec.  471;  Anketel  v.  231,  29  N.  E.  782, 15  L.R.A.  169. 

Converse,  17  Ohio  St.  11,  91  Am.  Dec. 

115. 
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generally  will  be  applied  to  discharge  the  principal,  the  stipulation 
for  interest  having  no  binding  force.^*  The  law  will  not  presume 
that  payment  of  a  year's  interest  on  a  note  six  months  after  due  is 
to  be  applied  partly  for  past  and  partly  for  future  interest.** 

Rights  of  Third  Person 

114.  In  General. — ^The  right  to  apply  payments  is  one  strictly 
existing  between  the  original  parties,  and  no  third  person  has  any 
authority  to  insist  on  an  appropriation  of  the  money  in  his  own 
favor,  where  neither  the  debtor  nor  the  creditor  has  made  or  required 
any  such  appropriation.**  But  it  has  been  contended  that  the  right 
of  a  creditor  to  make  an  application  is  subject  to  the  condition  that 
it  shall  not  be  inequitable.**  In  accordance  with  the  general  rule 
a  subsequent  purchaser  of  property  subject  to  a  lien  cannot  control 
a  payment  made  by  his  vendor  to  the^reditor.*'  Neither  can  a  mort- 
gagee of  previously  encumbered  property  control  the  application  of 
payments  made  by  his  mortgagor.*^  And  one  of  two  joint  debtors 
cannot  control  the  application  of  a  payment  made  by  the  other  to 
the  creditor  who  also  has  a  claim  against  the  other  debtor  individ- 
ually.**  Notwithstanding  the  generally  accepted  principle  of  the 
absolute  right  of  a  debtor  or  creditor  to  apply  a  payment,  some  authori- 
ties hold  that  the  rules  regarding  the  application  of  payments  can- 
not be  enforced  to  the  prejudice  of  third  persons.^®  Accordingly 
it  has  been  held  where  neither  party  makes  appropriation  of  pay- 
ments, until  the  right  of  third  persons  holding  under  the  debtor  are 
such  as  might  be  enforced  against  him,  the  creditor  cannot  thereafter 
so  appropriate  payments  as  to  affect  such  rights,  if,  by  a  different 
appropriation,  tliey  can  be  protected.*  Likewise  it  has  been  held 
that  one  whose  fraud  induced  another  to  lend  money  to  a  third  to 
a  specified  amount  may,  in  case  such  other  largely  increases  the  loan 
at  his  own  instance  and  the  borrower  repays  a  portion  of  the  loan, 
insist  that  the  payment  be  applied  in  satisfaction  of  the  portion  of 

13.  Richmond  Second  Nat.  Bank  v.       16.  Note:  96  A.  S.  R.  62. 
Fitzpatriek,  111  Ky.  228,  63  S.  W.       17.  Note:  Ann.  Cas.  1917C  683. 
469,  62  L.R.A.  599.  18.  Ketchum  v.  St  Louis,  101  U.  S. 

Note:  96  A.  S.  R.  71.  306,  25  U.  S.  (L.  ed.)  999. 

14.  Davies  County  Bank,  etc.,  Co,       Note:  Ann.  Cas.  1917C  683. 

V.  Wright,  129  Ky.  21, 110  S.  W.  361,  19.  Note:  Ann.  Cas.  1917C  683. 

17  L.R.A.(N.S.)  1122.  20.  Pickering    v.    Day,    3    Houst. 

16.  Wyandotte    Coal,    etc.,    Co.    v.  (Del.)  474,  95  Am.  Dee.  291;  Willis 

Wyandotte   Pav.,   etc.,   Co.,  97   Kan.  v.  Mclntyre,  70  Tex.  34,  7  S.  W.  694, 

203,  154  Pac.  1012,  Ann.  Cas.  1917C  8  A.  S.  R.  674. 

680  and  note.  Note :  96  A.  S.  R.  76. 

Notes:  96  A.  S.  R.  62,  74;  Ann.  Cas.  1.  Willis  v.  Mclntyre,  70  Tex.  34, 

1917C  682.  7  S.  W.  694,  8  A.  S.  R.  674. 
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the  debt  for  which  he  is  liable.*  When  an  agent  or  trustee  receives 
money  generally,  and  he  holds  claims  of  different  persons,  to  each 
of  whom  he  is  under  the  same  obligations,  he  should  apply  the  money 
ratably  to  the  discharge  of  all  the  claims,  and  this  obligation  would 
be  in  no  way  affected  by  the  circumstance  that  if  the  debts  were  all 
his  own,  he  would  have  the  undoubted  right'to  apply  the  money  to 
either  of  them  at  his  election.'  Where  an  agent  receives  money 
from  his  principal  for  the  purpose  of  paying  a  debt,  and  uses  it  for 
the  purpose  of  paying  a  debt  of  his  own  due  to  the  creditor,  it  is 
said  that  the  application  of  the  payment  is  binding  on  the  principal 
in  the  absence  of  knowledge  on  the  part  of  the  creditor  that  the 
money  belongs  to  the  principal,  though  there  is  also  authority  to 
the  contrary.* 

115.  Surety  Generally. — While  the  authorities  are  not  entirely  in 
accord  third  persons,  such  as  guarantors,  sureties,  indorsers,  and  the 
like,  secondarily  liable  on  one  of  several  debts,  cannot  control  the 
application  which  either  the  debtor  or  the  creditor  makes  of  a  pay- 
ment, and  neither  the  debtor  nor  the  creditor  need  apply  the  pay- 
ment in  the  manner  most  beneficial  to  such  persons.*  This  rule 
applies  as  well  to  a  corporation  engaged  in  the  business  of  writing 
surety  bonds  for  a  compensation  as  to  an  ordinary  accommodation 
surety.*  Accordingly  it  has  been  held  that  where  a  creditor  has 
several  demands  against  the  same  debtor,  one  of  which  is  secured  by 
an  indorsement,  and  he  has  procured  attachments  to  be  issued  and 
levied  on  all  the  demands,  he  has  the  right  to  apply  the  proceeds 
of  the  attachment  to  the  satisfaction  of  the  demands  not  secured  bv 
the  indorsement,  and  then  seek  satisfaction,  if  necessary,  from  the 
indorser.'  Still  where  there  is  a  guaranty  of  a  limited  part  of  a  debt, 
any  payments  made  by  the  debtor  must  be  applied  to  discharge  that 
portion.  The  rule  is  otherwise,  however,  where  the  guaranty  is  for 
the  unpaid  balance  of  a  debt.® 

2.  Farmer's  Sav.  Bank  v.  Jaraeson,Bross  v.  McNicholas,  66  Ore.  42,  133 
175  la.  676,  157  N.  W.  460,  L.R.A.  Pac.    782,    Ann.    Cas.    1915B    1272; 
1916E  3G2.  Pardee  v.  Markle,  111  Pa.  St.  648,  5 

3.  Richmond,  etc.,  Constr.  Co.  v.  Atl.  36,  56  Am.  Rep.  299*;  Puget 
Richmond,  etc.,  R.  Co.,  68  Fed.  105,  Sound  State  Bank  v.  Gallucci,  82 
31  U.  S.  App.  704,  15  C.  C.  A.  289,  34  AVash.  445,  144  Pac.  698,  Ann.  Cas. 
L.R.A.   625;   McLeod  v.   Despain,  49  1916 A  767. 

Ore.  536,  90  Pac.  492,  92  Pac.  1088,       Note:  96  A.  S.  R.  52,  74. 

124  A.   S.  R.  1066,  19  L.R.A. (N.S.)        6.  Wyandotte  Coal,  etc.,  Co.  v.  Wy- 

276.  andotte  Pav.,  etc.,  Co.,  97  Kan.  203, 

Notes:  96  A.  S.  R.  52;  Ann.  Cas.  154  Pac.  1012,  Ann.  Cas.  1917C  580. 
1917C  584.  7.  Morrison  v.  Citizens'  Nat.  Bank,    • 

4.  Note:  Ann.  Cas.  1917C  584.  65  N.  II.  253,  20  Atl.  300,  23  A.  S.  R. 

5.  Cain  v.   Vo^,  138  la.  631,  116  39,  9  L.R.A.  282. 

N.  W.  786,  128  A.  S.  R.  216;  Wvan-       8.  United  States  v.  Giles,  9  Cranch 
dotte    Coal,    etc.,    Co.    v.    Wyandotte   212,  3  U.  S.  (L.  ed.)  708. 
Pav.,  etc.,  Co.,  97  Kan.  203,  154  Pac.       Note:  Ann.  Cas.  1917C  587. 
1012,  Ann.  Cas.  1917C  580  and  note: 
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116.  Source  of  Funds  as  Material. — The  general  rule  that  a  surety 
cannot  control  the  application  of  a  payment  is  applicable  solely  in 
those  cases  where  the  principal  makes  the  payment  from  funds  which 
are  his  own  and  are  free  from  any  equity  in  favor  of  the  surety  to 
have  the  money  applied  in  payment  of  the  debt  for  which  the  surety 
is  liable,*  but  where  the  specific  money  paid,  or  property  delivered 
to  the  creditor,  is  the  identical  money  or  property  for  the  payment 
or  delivery  of  which  the  debtor  and  his  sureties  have  obligated  them- 
selves by  the  contract  and  undertaking,  the  surety  is  not  bound  by 
an  application  thereof  to  some  other  debt  for  which  the  surety  is 
not  liable.  He  is  entitled  to  have  the  money  or  property  applied 
to  the  payment  of  the  debt  for  which  he  is  liable.*^  While  the  deci- 
sions recognize  the  right  of  a  surety  to  have  a  payment  made  from 
funds  in  which  it  has  an  equity  applied  to  the  debt  for  which  it  is 
surety,  the  great  weight  of  authority  qualifies  the  surety's  rights  in 
this  regard  to  the  ext<5nt  of  confining  the  exercise  or  claim  of  such 
right  to  the  time  of  the  making  of  the  payment,  as  the  right  of  the 
original  debtor  is  so  confined,  where  the  creditor  receives  the  pay- 
ment from  his  debtor  without  knowledge  of  the  source  of  the  money 
or  of  the  surety's  equity  therein,  and  in  good  faith  exercises  his 
right  of  applying  the  payment  to  any  one  of  the  debts  owing  to 
him  by  the  one  making  the  payment.  And  want  of  knowledge  or 
failure  of  direction  secures  to  the  creditor,  even  as  against  the  claims 
of  sureties,  the  right  to  have  his  application  of  the  payment  which 
he  has  made,  in  the  absence  of  such  knowledge  and  in  good  faith^ 
remain  undisturbed.** 

117.  Sureties  on  Bonds. — In  instances  of  official  bonds  executed 
by  the  principal  at  different  times,  with  separate  and  distinct  sets 
of  sureties,  the  responsibility  of  the  separate  sets  of  sureties  must  have 
reference  to,  and  be  limited  by,  the  periods  for  which  they  respectively 
undertake  by  their  contract,  and  neither  the  misfeasance  or  nonfeas- 
ance of  the  principal,  nor  any  cause  of  responsibility  occurring  within 
the  period  for  which  one  set  of  sureties  have  undertaken,  can  be 
transferred  to  the  period  for  which  alone  another  set  have  made  them- 
selves answerable.*'^    From  this  it  follows  that  moneys  collected  and 

9.  Bross    V.    McNicholas,    66    Ore.       And  see  Chattel  Mortgages,  vol. 
42,  133  Pac.  782,  Ann.   Cas.   1915B  5,  p.  456. 

1272.  11.  Sturtevant  Co.  v.  Fidelity,  etc., 

10.  Bross  v.  McNicholas,  66  Ore.  42,   Co.,  92  Wash.  52, 158  Pac.  740,  L.R.A. 
133  Pac.  782,  Ann.  Cas.  1915B  1272;   1917C  630. 

Sturtevant  Co.  v.  Fidelity,  etc.,  Co.,  12.  Jones  v.  United  States,  7  How. 
92  Wash.  52,  158  Pac.  740,  L.R.A.  6S1,  12  U.  S.  (L.  ed.)  870;  State  v. 
1917C  630.  Smith,  26  Mo.  226,  72  Am.  Dec.  204 

Notes:  96  A.  S.  R.  52;  Ann.  Cas.  and  note.    See  Principal  and  Surety, 
1917C  583,  587.  post. 
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paid  over  during  a  second  term  and  under  a  different  set  of  sureties 
cannot  be  applied  to  extinguish  obligations  arising  in  the  prior  term 
and  thereby  relieve  the  sureties  under  the  first  bond  at  the  expense 
of  the  sureties  under  the  second ;  **  and  the  government  cannot  by 
the  mere  fact  of  keeping  an  account  current  in  which  debts  and 
credits  are  entered  as  they  occur,  and  without  any  express  appropria- 
tion of  payments,  affect  the  rights  of  sureties.**  These  rules  are 
not  to  be  regarded  as  resting  on  any  particular  public  policy,  nor 
as  applicable  only  to  the  bonds  given  by  public  officers,  but  extend 
to  fidelity  bonds  generally.  The  fundamental  idea  is  that  the  rights 
and  interests  of  independent  sets  of  sureties  for  distinct  periods  of 
time  would  be  unjustly  sacrificed  by  applying  payments  arbitrarily 
to  the  oldest  debt.***  However,  it  has  been  held  that  it  is  only  when 
the  law  makes  the  application  of  the  payments  that  a  particular  set 
of  securities  is  entitled  to  credit  for  the  sums  that  may  be  shown  to  have 
been  received  under  their  bond ;  *®  and  when  an  official  has  held  sev- 
eral successive  terms  under  bonds  with  different  sets  of  sureties,  he 
may  apply  the  revenue  arising  in  one  term  to  the  payment  of  a 
balance  due  under  a  former  term,  and  thus  exonerate  one  set  of 
sureties  at  the  expense  of  another.*'  Although  there  may  have  been 
no  application  of  the  payment  when  made,  yet  the  law,  in  making 
the  application  between  two  sets  of  sureties,  will  not  presume  that 
all  the  revenue  received  after  the  date  of  the  last  bond  was  received 
in  discharge  of  the  liability  incurred  by  reason  of  such  bond,  and 
inflexibly  appropriate  it  accordingly.  The  circumstances  under  which 
a  payment  is  made  may  show  the  year  for  which  the  money  was 
received  with  which  the  payment  was  made.  If,  after  an  officer  is 
properly  chargeable  with  money  for  a  term,  he  makes  a  payment,  it 
may  be  presumed  that  it  was  on  account  of  the  indebtedness  for 
that  term ;  yet  it  may  be  shown  to  be  otherwise,  and  the  circumstances 
under  which  it  was  made  may  indicate  the  source  whence  the  money 
was  obtained.*®  The  rule  is  somewhat  different,  however,  where  there 
is  only  one  bond  and  one  surety.  In  such  a  case,  although  the  account 
of  the  principal  is  balanced  at  stated  intervals  and  the  debtor  is 
charged  or  credited  with  the  balance,  as  may  be,  on  the  next  interval, 
still  as  the  whole  transaction  represents  but  one  continuous  account, 

13.  United  States  v.  January,  7  16.  State  v.  Smith,  26  Mo.  226,  72 
Cranch  572,  3  U.   S.    (L.   ed.)    443;   Am.  Dec.  204. 

United  States  v.  Irving,  1  How.  250,       17.  Nashville  First  Nat.  Bank  v.  Na- 
il U.  S.   (L.  ed.)  120.  tional  Surety  Co.,  130  Fed.  401,  64  C. 
Note:  96  A.  S.  R.  73.  C.    A.    601,   66   L.R.A.    777    (stating 

14.  United  States  v.  Irving,  1  How.  rule) ;  State  v.  Smith,  26  Mo.  226,  72 
260,  11  U.  S.  (L.  ed.)  120.  Am.  Dec.  204. 

15.  Nashville  First  Nat.  Bank  v.  18.  State  v.  Smith,  26  Mo.  226,  72 
National  Surety  Co.,  130  Fed.  401,  64  Am.  Dec.  204;  St.  Joseph  v.  Merlatt, 
€.  C.  A.  601,  66  L.R.A.  77.  26  Mo.  233,  72  Am.  Dec.  207 
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the  rule  is  that  the  payments  will  be  applied  to  extinguish  the  debts 
according  to  priority  of  time.^* 

118.  Sureties  on  Building  Contracts. — ^There  are  two  views  as  to 
the  right  of  a  materialman  or  subcontractor  to  apply  money  which 
the  contractor  has  received  on  account  of  a  particular  contract,  as 
bearing  on  the  liability  of  a  surety.  One  view  is  that  a  surety  is 
not  released  of  his  liability  to  a  materialman  or  subcontractor  where 
tlie  latter  applied  payments  made  to  him  by  the  contractor  from 
moneys  received  of  the  owner  of  the  building  to  another  claim,  where 
no  application  was  made  by  the  contractor,  and  the  materialman  had 
no  knowledge  of  the  source  of  the  money.-^  But  a  creditor  with 
knowledge  of  the  source  of  money  cannot  apply  it  to  a  debt  oth^r 
than  that  secured  by  the  bond  so  long  as  the  bond  remains  unsatis- 
fied.* The  other  line  of  authorities  holds  that  the  payment  must  be 
applied  to  the  extinguishment  of  the  liability  of  the  surety  on  th« 
contract  on  which  it  is  received.* 

119.  Owner  of  Building  as  to  Payments  by  Contractor  to  Sub- 
contractor.— In  general  a  building  contractor  at  the  time  of  making 
a  payment  to  a  subcontractor  or  materialman  may  direct  the  appli- 
cation thereof,'  and  the  owner  of  the  property  has  no  right  to  object 
thereto  on  the  ground  that  it  leaves  the  property  subject  to  mechanics' 
liens,  whereas  a  different  application  would  relieve  it.*  Where  it 
appears  that  money  paid  by  an  owner  is  by  the  contractor  paid  to 
the  subcontractor  or  materialman,  the  cases  are  divided  as  to  the  right 
of  the  subcontractor  or  materialman  to  apply  the  payment  as  desired, 
in  the  absence  of  application  by  the  contractor.  The  general  rule 
applicable  to  payments  by  a  debtor  to  his  creditor  is  applied  by  some 
courts,  and  it  is  held  that  the  materialman  has  a  right  to  make  the 
application  to  other  debts  and  retain  his  lien.^  The  distribution 
among  subcontractors  of  the  original  contract  price,  which  is  the 
limit  of  aggregate  liens,  should  be  made  on  the  basis  of  the  entire 
lienable  claim  of  each  subcontractor,  and  payments  by  the  owner 
to  each  of  them  must  be  applied  thereon  up  to  the  amount  of  hia 
share  when  made  in  the  progress  of  the  work,  although  no  lien  there- 
for had  been  perfected.*    The  other  line  of  authorities  lays  down  the 

19.  Jones  v.  United  States,  7  How.  82  Wash.  445, 144  Pac.  698,  Ann.  Gas. 
681,  12  U.  S.  (L.  ed.)  870.  1916 A  767. 

20.  Chicago  Lumber  Co.  v.  Douglas,  2.  Note :  L.R. A.1917C  638. 
89  Kan.  308,  131  Pac.  563,  44  L.R.A.  3.  Note:  L.R.A.1916D  1255. 
(N.S.)    843;    Sturtevant   v.    Fidelity,  4.  Sheppard  v.  Steele,  43  N.  Y.  52, 
etc.,  Co.,  92  Wash.  52,  158  Pac.  740,  3  Am.  Rep.  660. 

L.R.A.1917C  630  and  note.  Notes:  L.R.A.1916D  1256;  Ann.  Cas. 

Note:  Ann.  Cas.  1917C  587.  1917C  58S. 

1.  Sturtevant  Co.  v.  Fidelity,  etc.,  6.  Notes:  L.R.A.1916D  1256;  Ann. 

Co.,  92  Wash.  62, 158  Pac.  740,  L.R.A.  Cas.  1917C  588. 

1917C    630,    criticising    and    limiting  6.  Central  Trust  Co.  v.  Richmond, 

Poget  Sound  State  Bank  v.  Gallucci,  etc.,  R,   Co.,  68  Fed.   90,   31  U.   S. 
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rule  that  a  creditor  has  the  right,  in  the  absence  of  direction  by  his 
debtor,  to  apply  a  payment  on  account,  and  that  this  is  a  rule  between 
creditor  and  debtor,  and  does  not  apply  where  the  money  is  received  by 
the  debtor  from  a  third  person  whose  property  will  be  liable  for  the 
debt  in  case  the  money  is  not  applied  on  the  third  person's  liability.' 
Accordingly  it  is  held  that  a  materialman  cannot,  by  applying 
money  paid  him  by  a  building  contractor,  who  had  received  it  on  a 
particular  job,  on  accounts  against  the  contractor,  arising  out  of 
other  jobs,  retain  a  lien  against  the  building  on  account  of  which 
the  money  was  paid,  although  he  acts  in  ignorance  of  the  source 
of  the  money,  and  by  his  application  of  payment  releases  his  lien 
on  the  property  on  account  of  which  the  application  is  made.® 

Evidence  of  Application 

120.  By  Debtor  Generally. — ^A  direction  by  the  debtor  as  to  the 
application  of  payments  may  be  shown  by  an  express  agreement  with 
the  creditor,'  or  it  may  appear  by  express  designation  of  the  debtor,*® 
or  if  the  debtor's  intention  as  to  the  application  appears  from  the 
facts  and  circumstances  connected  with  the  payment  and  his  purpose 
can  be  fairly  implied  therefrom  by  the  creditor,  that  is  enough.** 
It  is  not,  however,  always  necessary  that  the  debtor  should  expressly 
state  his  purpose  as  to  the  application  of  the  payment.  A  payment 
may  be  attended  by  circumstances  which  demonstrate  its  application 
as  completely  as  words  could  demonstrate  it.  Thus  where  a  creditor 
claims  that  his  debtor  owes  him  on  two  separate  demands,  one  of 
which  is  admitted  and  the  other  disputed,  if  the  debtor,  under  such 
circumstances,  makes  a  payment  to  his  creditor,  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  payment  is  made 

App.  675,  15  C.  C.  A.  273,  41  L.B.A.  R.  389;  Stone  Co.  v.  Rich,  160  N.  C. 

458:                                                     • '  161,  75  S.  E.  1077,  Ann.  Cas.  1914C 

7.  Sioux  City  Foundry,  etc.,  Co.  v.  244;  Pardee  v.  Markle,  111  Pa.   St. 
Merten,  174  la.  332,  156  N.  W.  367,  548,  5  Atl.  36,  56  Am.  Rep.  299. 
L.R.A.1916D  1247  and  note.  11.  Tayloe  v.  Sandiford,  7  Wheat 

Note:  Ann.  Cas.  1917C  588.  13,  5  U.  S.  (L.  ed.)  384;  Cavanaugb 

And  see  supra,  par.  116.  v.  Marble,  80  Conn.  389,  68  Atl.  853, 

8.  Sioux  Citv  Foundry,  etc.,  Co.  v.  15  L.R.A.(N.S.)  127;  American 
Merten,  174  la.  332,  156  N.  W.  367,  Woolen  Co.  v.  Maaget,  86  Conn.  234, 
L.R.A.1916D  1247.  85   Atl.  583,  Ann.   Cas.   1913E   889; 

9.  Stone  Co.  v.  Rich,  160  N.  C.  161,  Crasser,  etc.,  Brewing  Co.  v.  Rogers, 
75  S.  E.  1077,  Ann.  Cas.  1914C  244.  112  Mich.  112,  70  N.  W.  446,  67  A. 

Note :  96  A.  S.  R.  77.  S.  R.  389 ;  Stone  Co.  v.  Rich,  160  N. 

10.  Tayloe  v.  Sandiford,  7  Wheat.  C.  161,  75  S.  E.  1077,  Ann.  Cas.  1914C 
13,  5  U  S.  (L.  ed.)  384;  Amerioan  244 ;  Pardee  v.  Markle,  111  Pa.  St.  648, 
Woolen  Co.  v.  Maaget,  86  Conn.  234,  5  Atl.  36,  56  Am.  Rep.  299. 

85   Atl.   583,   Ann.    Cas.   1913E   889;       Notes:  96  A.  S.  R.  77;  3  U.  S.  (L. 
Grasser,  etc.,  Brewing  Co.  v.  Rogers,   ed.)  136. 
112  Mich.  112,  70  N.  W.  445,  67  A.  S. 
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on  the  demand  admitted,  rather  than  on  the  one  in  dispute,  at  the 
time  of  making  such  payment.^* 

121.  Communication  of  Intention  to  Creditor;  Burden  of  Proof. — 
When  a  debtor,  on  making  a  payment  to  his  creditor,  intends  that 
it  shall  be  applied  to  a  particular  debt  or  a  particular  item  of  a  debt, 
he  must  communicate  such  intention  to  his  creditor,  but  no  writing 
or  other  particular  form  of  communication  is  required ;  *•  neither  is 
it  necessary  that  the  application  be  made  known  to  the  creditor  in 
person  but  if  communicated  to  his  agent  it  is  sufficient  to  bind  him.^* 
Accordingly  an  entry  in  his  books  of  account  by  the  debtor  is  not 
sufficient  to  determine  the  application  in  his  favor,  where  the  entry 
is  not  brought  to  the  attention  of  the  creditor.^^  When  a  person 
indebted  to  another  on  more  than  one  account  makes  a  partial  pay- 
ment, the  burden  of  proving  that  at  or  before  the  time  of  such  pay- 
ment he  directed  its  application  to  a  particular  debt,  as  pleaded  by 
him,  and  that  this  direction  was  made  known  to  his  creditor,  is  upon 
the  debtor.**  But  where  a  creditor  claims  that  a  certain  payment 
was  made  on  an  illegal  or  unenforceable  demand  the  burden  is  on 
him  to  establish  that  fact  by  sufficient  evidence.*' 

122.  By  Creditor. — An  application  of  a  payment  by  a  creditor 
may  be  made  either  expressly  or  by  implication.*®  If  he  enters  the 
debits  and  credits  in  a  genferal  account,  as  they  occur,  this  will  be 
considered,  in  the  absence  of  evidence  to  the  contrary,  as  a  general 
application  of  the  credits  to  the  debits  in  the  order  of  time  in  which 
the  debits  occur,  thus  paying  first  the  debt  first  due ;  *•  but  the  right 
of  election  is  not  conclusively  shown  by  book  entries  until  communi- 
cated to  the  other  party.*®  Thus  the  maker  of  a  note  carrying  interest 
at  a  usurious  rate  will  not  be  held  to  have  intended  a  general  pay- 
ment to  be  applied  on  interest  merely  because  the  payment  was  so 
applied  on  the  books  of  the  bank  without  his  knowledge.*  A  letter 
from  a  creditor  to  his  debtor  at  the  time  when  a  payment  is  made, 
showing  how  the  money  has  been  applied,  is  on  the  debtor's  failure 

12.  Tayloe  v.  Sandiford,  7  Wheat.  17.  Danforth  v.  National  State 
13,  5  U.  S.  (L.  ed.)  384;  Perot  v.  Bank,  48  Fed.  271,  3  U.  S.  App.  7, 
Cooper,  17  Colo.  80,  28  Pac.  391,  31  1  C.  0.  A.  62,  17  L.R.A.  622. 

A.  S.  R.  258.  18.  Grasser,    etc.,    Brewing    Co.    v. 

13.  Stone  Co.  v.  Rich,  160  N.  C.  161,  Rogers,  112  Mich.  112,  70  N.  W.  445, 
75  S.  E.  1077,  Ann.  Gas.  iyi4C  244  67  A.  S.  R.  389. 

and  note.  Note:  96  A.  S.  R.  78. 

14.  Note:  96  A.  S.  R.  48.  19.  Grasser,    etc.,    Brewing    Co.    v. 

15.  Stone  Co.  v.  Rich,  160  N.  C.  161,  Rogers,  112  Mich.  112,  70  N.  W.  445, 
75  S.  E.  1077,  Ann.  Cas.  1914C  244  67  A.  S.  R.  389. 

and  note.  20.  Note:  96  A.  S.  R.  79. 

Note:  L.R.A.1916D  1256.  1.  Richmond  Second  Nat.   Bank  v. 

16.  Stone  Co.  v.  Rich,  160  N.  C.  161,  Fitzpatrick,  111  Ky.  228,  63  S.  W. 
75  S.  E.  1077,  Ann.  Cas.  1914C  244.  459,  62  L.R.A.  599. 

Note:  96  A.  S.  R.  80. 
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to  object  to  such  application  admissible  in  evidence  to  support  the 
contention  of  the  creditor  as  to  the  application  of  the  payment.^ 
Where  several  notes  given  in  a  single  transaction  are  written  on  one 
sheet  of  paper  an  indorsement  of  a  payment  on  the  back  thereof 
as  being  made  on  the  ''within  notes"  was  to  be  one  application  pro 
rata  and  not  a  payment  on  the  particular  note  which  happened  to 
be  on  the  opposite  side  of  the  paper  from  the  indorsement.^  The 
burden  is  on  the  creditor  where  he  claims  to  have  applied  a  pay- 
ment to  a  debt  other  than  the  one  in  suit  to  prove  both  debts,  and 
the  application  of  payments  thereon.^ 

IX-  Operation  and  Effect 

123.  In  General. — So  far  as  possible  the  operation  and  effect  of 
payments  have  been  discussed  in  connection  with  other  questions 
treated  in  this  article,  such  as  payments  to  particular  persons,*  by 
particular  persons,*  and  in  a  particular  manner.'  In  another  place 
will  be  found  a  discussion  of  the  operation  and  effect  of  payment  in 
bank  notes,  Confederate  money,  counterfeit  and  base  coin,  stolen 
funds,  property,  checks,  drafts  and  notes.*  In  other  articles  in  this 
work  will  be  found  a  discussion  of  the  effect  of  the  payment  of  a 
smaller  sum  in  discharge  of  a  larger,*  and  the  effect  of  a  part  pay- 
ment as  reviving  a  debt  barred  by  the  statute  of  limitations.**  The 
fact  that  a  person  makes  a  payment  on  a  claim  presented  against 
him  does  not  amount  to  an  admission  of  the  legality  of  the  claim  so 
as  to  preclude  him  from  defending  an  action  for  the  balance  on 
the  ground  of  its  illegality.** 

124.  By  Joint  Obligor. — It  is  a  general  rule  that  the  payment  of 
a  joint  debt  by  one  of  the  joint  debtors  is  a  discharge  of  it  as  to  all.** 
Accordingly  a  payment  of  one  of  two  separate  judgments  obtained 
on  the  same  demand  discharge  both,  though  one  judgment  was 
against  the  principal,  and  the  other  against  the  surety.**  Likewise 
a  payment  by  a  partner,  under  a  compromise,  of  a  specific  sum  in 
satisfaction  of  a  partnership  debt  discharges  it,  and  it  cannot  be  kept 
alive  by  an  agreement  between  the  creditor  and  the  pa}dng  partner 

2.  Sweeney  v.  Pratt,  70  Conn.  274,  17,  p.  921  et  seq. 

39  Atl.  182,  66  A.  S.  R.  101.  11.  Camp  v.  United  States,  113  U. 

3.  Sanborn  v.  Cole,  63  Vt.  590,  22  S.  648,  5  S.  Ct.  687,  28  U.  S.  (L.  ed.) 
Atl.  716,  14  L.R.A.  208.  1081. 

4.  Note :  96  A.  S.  R.  80.  12.  Snow  v.  Chandler,  10  N.  H.  92, 

5.  See  snpra,  par.  13-24.  34  Am.  Dec.  140 ;  Sherwood  v.  Collier, 

6.  See  supra,  par.  25-27.  14  N.  C.  380,  24  Am.  Dec.  264:  Wilson 

7.  See  supra,  par.  28-33.  v.  Taylor,  9  Ohio  St.  595,  75  Am.  Dec. 

8.  See  supra,  par.  34  et  seq.  488. 

9.  See  Accord  and   Satispaotioix,  13.  Sherwood  v.  Collier,  14  N.  €• 
vol.  1,  p.  176.  380,  24  Am.  Dec.  264. 

10.  See  Limitation  of  AenoNs,  vol. 
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to  enable  the  latter  to  collect  it  from  his  copartner.**  But  a  pay- 
ment by  a  joint  debtor  who  does  not  stand  in  a  fiduciary  relation  to 
the  other  debtor  is  regarded  in  the  light  of  a  purchase  where,  for 
the  purpose  of  keeping  the  joint  security  alive,  he  takes  an  assign- 
ment in  the  name  of  a  stranger.** 

125.  Payment  of  Debt  as  Extinguishing  Security;  Lien  of  Third 
Person. — ^A  mortgage  being  a  mere  security  for  a  debt,  it  must  follow 
that  the  payment  of  the  debt,  whether  before  or  after  default,  will 
operate  as  an  extinguishment  of  the  mortgage.**  Indeed,  in  those 
courts,  with  some  few  exceptions,  where  the  common  law  view  of 
mortgages  is  the  most  strictly  adhered  to,  payment  of  the  debt  is 
held  to  revest  the  estate  without  a  reconveyance  in  the  mortgagor.*' 
A  judgment  on  a  bond  and  a  mortgage  given  for  the  same  debt  are 
so  far  parts  of  the  same  transaction  that  the  satisfaction  of  one  is 
presumed  to  be  a  payment  and  satisfaction  of  the  other,  as  between 
the  parties,  and  puts  the  burden  of  proof  on  the  creditor  to  show  a 
different  intent,  or  that  the  debt  is  not  actually  paid.*®  The  payment 
of  a  judgment  by  the  debtor  to  the  creditor  will  not  operate  to  dis- 
charge an  attorney's  lien  thereon.*^ 

126.  Payment  on  Sunday. — In  those  jurisdictions  wherein  there 
are  statutes  prohibiting  the  doing  of  acts  of  one's  secular  calling  on 
the  first  day  of  the  week,  commonly  called  Sunday,  a  payment  made 
on  that  day  is  illegal,^®  but  it  nevertheless  is  quite  effective  to  discharge 
the  obligation.*  And  if  it  is  retained  it  is  thereby  ratified  and  made 
valid  and  operates  as  a  discharge  of  the  obligation  pro  tanto.*  This 
is  so  because  the  parties  are  in  pari  delicto,  and  the  court  will  neither 
allow  the  debtor  to  recover  the  money  so  paid,  nor  permit  the  creditor 
to  keep  it  and  then  sue  for  the  original  amount  of  indebtedness.* 

X.  Pleading  and  Proof 

Pleading 

127.  In  General. — Under  the  code  system  of  pleading,  payment  is 
new  matter  constituting  a  defense  and   must  be  pleaded  by  the 

14.  Le  Page  v.  McCrea,  1  Wend.  (N.  56  Am.  Dec.  632.    And  see  Attobnbts 
Y.)  164,  19  Am.  Dec.  469.  at  Law,  vol.  2,  p.  1080. 

15.  Sherwood  v.  Collier,  14  N.   C.      20.  Notes.  15  L.R.A.(N.S.)  243;  19 
380,  24  Am.  Dec.  264.  Ann.  Cas.  240.     See  generally,  Sun- 

16.  See  Mortgages,  vol.  19,  pp.  439-  days  and  Holtoays. 

440.  1.  Campbell  v.  Davis,  94  Miss.  164, 

17.  McMillan   v.   Richards,   9    Cal.  47  So.  546,  19  Ann.  Cas.  239  and  note. 
365,  70  Am.  Dec.  655.    See  also  Mort-       Note:  15  L.R.A.(N.S.)   243. 
GAGES,  vol.  19,  pp.  440-442.  2.  Note :  19  Ann.  Cas,  240. 

18.  Meigs  V.  Bunting,  141  Pa,   St.       8.  Cranson  v.  Qoss,  107  Mass.  439, 
233,  21  Atl.  588,  23  A.  S.  R.  273  and  9  Am.  Rep.  45. 

note.  Notes:    15    L.R.A.(N.S.)    243;    19 

19.  Hobson  v.  Watson,  34  Me.  20,  Ann.  Cas.  240. 
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defendant,*  and  it  cannot  be  proven  under  a  general  denial,*  eaKher  in 
bar  or  mitigation  of  recovery.*  In  England  the  whole  common  law 
practice  of  receiving  evidence  of  payment,  and  other  special  defenses 
under  the  plea  of  nil  debet  or  non  assumpsit,  has  been  swept  away 
by  statute,  making  the  practice  there  similar  to  the  new  system  of 
pleading  under  the  code  in  the  United  States.'  Nothing  is  admissible 
under  the  general  denial  which  does  not  controvert  an  allegation  in 
the  complaint  that  the  plaintiff  is  bound  to  prove  to  make  a  prima 
facie  case.  The  complaint,  it  is  true,  ordinarily  avers  that  the  instru- 
ment sued  on  has  not  been  paid;  still,  proof  of  that  averment  is 
not  ordinarily  required,  and  therefore  it  is  not  put  in  issue  by  a 
.ereneral  denisJ,*  though  there  are  authorities  opposed  to  this  view.* 
There  seems,  however,  to  be  a  well  settled  exception  to  this  rule. 
Where  an  allegation,  not  stated  as  a  conclusion  of  law,  is  so  framed 
that  an  issue  is  presented  by  the  traverse  on  the  fact  of  the  amount 
due,  proof  of  payment  is  admissible  without  an  affirmative  plea  in 
the  nature  of  a  further  defense.^^  Thus  where  a  person  sues  to 
recover  a  balance  due,  which  he  alleges  not  merely  as  a  conclusion 
of  law  but  as  a  fact,  and  which  he  must  prove  in  order  to  sustain 
his  action,  it  is  well  settled  that  the  defendant  may  show  payment 
under  a  general  denial,*^  because  the  amount  of  the  indebtedness, 
being  the  only  fact  alleged  by  which  it  may  be  said  to  exist,  it  is 
traversable ;  and,  being  traversed,  it  is  proper  to  show  payment  under 
the  issue  thus  formulated,  to  refute  the  fact  of  its  existence.^*  Where 
payment  is  made  in  advance  of  a  sale  it  need  not  be  pleaded  in  an 

• 

4.  Harvey  v.  Denver,  etc.,  R.  Co.,  69  Am.  Dec.  696. 

44  Colo.  258,  99  Pac.  31,  130  A.  S.  R.       Note:  Ann.  Cas.  1912B  487. 
120;  Hubler  v.  Pullen,  9  Ind.  273,  68       8.  Harvey  v.  Denver,  etc.,  R.  Co., 
Am.  Dec.  620;  Field  v.  New  York,  6  44  Colo.  258,  99  Pac.  31,  130  A.  S.  R. 
N.   Y.   179,   57   Am.   Dec.   435;    Me-  120;  Hubler  v.  Pullen,  9  Ind.  273,  68 
Kyring  v.  Bull,  16  N.  Y.  297,  69  Am.   Am.  Dec.  620. 

Dec.  696  and  note;  North  Pennsylvania  9.  Harvey  v.  Denver,  etc.,  R.  Co., 
R.  Co.  V.  Adams,  54  Pa.  St.  94,  93  Am.  44  Colo.  258,  99  Pac.  31,  130  A.  S.  R. 
Dec.  677.  120  (stating  the  rule  in  California). 

Notes:  42  A.  S.  R.  317;  Ann.  Cas.  Notes:  61  Am.  Dec.  60;  Ann.  Cas, 
1912B  487.  1912B  487. 

5.  Hubler  v.  Pullen,  9  Ind.  273,  68       10.  Robertson  v.  Robertson,  37  Ore. 
Am.  Dee.  620;  Landry  v.  Baugnon,  17   339,  62  Pac.  377,  82  A.  S.  R.  756. 
La.  82,  36  Am.  Dec.  606;  McKyring       Notes:  61  Am.  Dec.  61;  Ann.  Cas. 
v.  Bull,  16  N.  Y.  297,  69  Am.  Dec.   1912B  487. 

696  and  note;  Robertson  v.  Robertson,  11.  Jones  v.  El  Reno  Mill,  etc.,  Co., 

37  Ore.  339,  62  Pac.  377,  82  A.  S.  R.  26  Okla.  796, 110  Pac.  1071,  Ann.  Cas. 

756  and  note.  1912B  486  and  note;  Parker  v.  Mayes, 

Notes:  61  Am.  Dec.  61;  Ann.  Cas.  85  S.  C.  419,  67  S.  E.  559,  137  A.  S. 

1912B  488.  R.  912. 

6.  McKyring  v.  Bull,  16  N.  Y.  297,  12.  Robertson  v.  Robertson,  37  Ore. 
69  Am.  Dec.  696  and  note.  See  also  339,  62  Pac.  377,  82  A.  S.  R.  756; 
Damages,  vol.  8,  p.  619.  Parker  v.  Mayes,  85  S.  C.  419,  67  S. 

7.  McKyring  v.  Bull,  16  N.  Y.  297,  E.  559,  137  A.  S.  R.  912. 
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action  for  the  price  of  the  goods,  for  payment  in  advance  would  mean 
that  the  goods  were  furnished  on  an  executed  consideration  in  pur- 
suance of  an  antecedent  duty,  and  that  there  never  was  a  debt  due 
for  them  for  a  single  instant.  Even  where  the  transaction  is  a  cash 
sale  and  the  payment  is  made  at  the  same  moment  that  the  goods 
are  furnished  payment  need  not  be  specially  pleaded.^^  A  defend- 
ant cannot  avail  himself  of  the  defense  of  payment  after  the  com- 
mencement of  the  suit,  unless  he  also  pavs  the  costs  as  well  as  the 
debt.i* 

128.  Proof  of  Payment  under  General  Issue. — Prior  to  code  prac- 
tice, and  in  jurisdictions  where  the  common  law  system  of  pleading 
still  prevails,  evidence  of  payment  is  admissible  under  the  general 
issue  in  debt  and  assumpsit.***  But  evidence  of  a  payment  pendente 
lite  cannot  be  given  in  evidence  under  the  general  issue.  Such  defense 
must  be  set  up  by  a  plea  of  puis  darrein  continuance.*® 

129.  Sufficiency  of  Plea. — Nothing  is  pleadable  as  payment  except 
money,  or  something  agreed  to  be  accepted  in  lieu  thereof.*^  Accord- 
ingly a  plea  of  payment  is  bad  if  it  merely  alleges  that  the  defend- 
ant delivered  certain  negotiable  notes  to  a  third  person  on  account 
and  on  behalf  of  the  plaintiflFs,  without  averring  that  such  third  per- 
son was  the  agent  of  the  plaintiflPs,  or  that  the  notes  were  accepted 
in  full  satisfaction  and  discharge  of  the  debt.*^  No  subject  of  set-off 
can  be  treated  as  in  any  sense  payment  and  cannot  be  thus  pleaded.*® 
A  plea  of  payment  must  allege  the  facts  on  which  it  is  based  and 
if  it  does  not  do  so  it  will  be  held  bad  on  demurrer. ^^  So  it  is  held 
that  a  plea  of  partial  payment,  which  seta  forth  neither  the  time, 
place  nor  amount  of  payment,  is  insufficient.*  If  the  defendant 
undertakes  to  set  forth  an  itemized  statement  of  payments  made  to 
the  plaintiff,  all  payments  which  he  has  made  should  be  set  forth, 
and  evidence  of  any  items  not  pleaded  is  not  admissible.*    Under  a 

13.  Starratt  v.  Mullen,  148  Mass.  18.  Bird  v.  Caritat,  2  Johns.  (N.  Y.) 
570,  20  N.  E.  178,  2  L.R.A.  697.  342,  3  Am.  Dec.  433. 

14.  Stevens  v.  Briggs,  14  Vt.  44,  39  19.  Burton  v.  Willin,  6  Houst. 
Am.  Dec.  209.  (Del.)  522,  22  A.  S.  R.  363.    See  Set- 

16.  Crews  v.  Bleakley,  16  111.  21,  61  off  and  Counterclaim. 

Am.  Dec.  323 ;  McKyring  v.  Bull,  16  20.  Hancock  v.  Yaden,  121  Ind.  366, 

N.  Y.  297,  69  Am.  Dec.  696  (stating  23  N.  E.  253, 16  A.  S.  R.  396,  6  L.R.A. 

rule) ;  Beals  v.  See,  10  Pa.  St.  56,  49  576. 

Am.  Dee.  573;  Manville  v.  Gay,  1  Wis.  1.  Thomas  v.  Clarkson,  125  Ga.  72, 

250,  60  Am.  Dec.  379.  54  S.  E.  77,  6  L.R.A. (N.S.)  658.    The 

Notes:  61  Am.  Dec.  59;  Ann.  Cas.  plea  of  payment  in  this  case  was  as 

1912B  487.  follows :    "That  he  is  informed  and  be- 

16.  Boyd  V.  Weeks,  2  Den.  (N.  Y.)  lieves  that  some  credit  or  credits  should 
321,  43  Am.  Dec.  749.  be  placed  upon  said  notes,  and  asks 

17.  Burton  v.  Willin,  6  Houst.  that  the  plaintiff  be  made  to  make  a 
(Del.)  522,  22  A.  S.  R.  363;  Hancock  full  accounting  for  the  same  under 
V.  Yaden,  121  Ind.  366,  23  N.  E.  253,  oath." 

16  A.  S.  R.  396,  6  L.R.A.  576.  2.  Lapham  v.  Kansas,  etc..  Oil,  etc., 
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statutory  provision  that  where  a  suit  is  brought  in  the  name  of  the 
person  having  the  legal  right  for  the  use  of  another,  the  beneficiary 
must  be  considered  as  the  sole  party  to  the  record,  a  plea  of  payment 
in  such  a  case  which  does  not  allege  a  payment  to  the  beneficial 
plaintiff  or  a  payment  to  the  person  holding  the  legal  title,  before 
the  person  holding  the  beneficial  interest  acquired  his  right,  is  clearly 
bad.« 

130.  Pleading  Presumption  of  Payment. — To  avoid  objection  by 
demurrer,  the  plaintiff  must  allege  in  his  complaint  the  facts  and 
circumstances  on  which  he  relies  to  rebut  the  presumption  of  pay- 
ment arising  from  the  lapse  of  time."*  If  a  defendant  intends  to 
rely  on  the  lapse  of  time  to  defeat  an  action  it  is  essential  that  he 
plead  it,^  unless  the  facts  appear  on  the  face  of  the  complaint  with- 
out an  allegation  of  rebutting  circumstances,  when  advantage  of  the 
presumption  may  be  secured  by  demurrer.®  It  has  been  held  that 
the  fact  which  the  lapse  of  time  conduces  to  prove  must  be  pleaded, 
and  not  the  mere  lapse  itself,  on  the  ground  that  the  lapse  of  time 
is  not  in  itself  the  bar,  and  cannot  be  pleaded  as  such,  but  the  matter 
which  is  presumed  from,  or,  in  other  words,  proved  by,  the  lapse 
of  time,  and  which  matter  is  the  bar,  must  be  set  up  by  the  plea.' 
But  as  according  to  the  view  of  some  authorities  a  plea  of  payment 
rebuts  the  presumption,^  it  would  seem  necessary  to  plead  not  only 
payment  but  also  suflicient  facts  to  indicate  clearly  the  basis  of  the 
plea.  But  notwithstanding  the  view  just  expressed  it  is  questionable 
whether  it  is  essential  that  the  defendant  plead  the  presumption  in 
order  to  receive  the  benefit  of  it.  This  is  on  the  ground  that  the 
presumption  of  payment  arising  from  the  lapse  of  time  is  usually 
drawn  from  the  plaintiflf's  own  case,  and  when  so  drawn  it  can  hardly 
be  regarded  as  a  matter  of  affirmative  defense.  If  the  plaintiff  can- 
not make  out  a  prima  facie  case  without  showing  also  the  fact  of 
nonpayment  for  more  than  twenty  years,  the  presumption  of  pay- 
ment immediately  arises,  attaches  at  once  to  his  evidence,  and  weak- 
ens it  to  such  an  extent  that  he  cannot  recover  unless  he  goes  further 
and  undertakes  to  prove  facts  tending  to  repel  the  presumption.  The 
defendant  is  not  required  to  repeat  the  proof  that  twenty  years  have 
elapsed  without  payment,  for  that  has  already  appeared ;  he  need  only 

Co.,  87  Kan.  65,  123  Pac.  863,  Ann.  5.  Livingston  v.  Livingston,  4  Johns. 

Cas.  1913D  813.  Ch.  (N.  Y.)  8  Am.  Dec.  562. 

3.  Mobile,  etc.,  R.  Co.  v.  Jurey,  111  g.  Beekman  v.  Hamlin,  19  Ore.  383, 
U.  S.  584,  4  S.  Ct.  566,  28  U.  S.  (L.  24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A. 
ed.)   527.  454, 

4.  Beekman  v.  Hamlin,  19  Ore.  383,  ^   n„i:«u  „   t^^^*  iq  xr    t   t    Aft 

24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A.  ^  J"  ^^li?^  ^4,^^^^'  ^^  ^-  ^'  ^  ^' 
AtzA       A     A     i-u  i.-         c  ^3  Am.  Dec.  711. 

454.     As  to  the  presumption  of  pay-       o    q       •  i? 

ment  arising  from  lapse  of  time,  see       °"  ^^  infra,  par.   164, 
infra,  par.  141  et  seq. 
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call  the  court's  attention  thereto,  and  may  then  rest  upon  the  pre- 
sumption or  inference  of  fact  arising  therefrom  until  the  plaintiff 
has  strengthened  the  weak  point  in  his  own  attack.  If,  however,  the 
plaintiff  makes  no  effort  so  to  do,  he  fails  altogether;  but  he  fails 
solely  for  the  reason  that  he  has  not  made  out  his  case — in  other 
words,  because  his  evidence  lacks  persuasive  power.* 

Proof 

13U  Burden  of  Proof. — Of  course  in  a  complaint  on  a  promissory 
note,  or  other  obligation  to  pay  money,  there  must  be  an  averment 
that  the  money  has  not  been  paid.  This  is  necessary  to  make  the 
complaint  perfect  on  its  face.  But  it  is  a  non  sequitur  to  say  that 
because  such  negative  averment  is  necessary  in  the  complaint  there- 
fore it  is  necessary  for  the  plaintiff  to  prove  it.  The  general  rule 
is  that  a  party  is  not  called  upon  to  prove  his  negative  averments, 
although  they  may  be  necessary  to  his  pleading.^^  The  plea  of  pay- 
ment tenders  an  affirmative  issue,  and  the  burden  of  proof  must 
be  assumed  by  the  party  interposing  the  plea.^^  Where,  under  the 
terms  of  a  written  obligation,  a  specific  sum  of  money  becomes  due 
and  payable  at  a  certain  time,  the  production  of  such  obligation 
establishes  prima  facie  that  the  amount  therein  stipulated  to  be  paid 
is  due,  and  it  is  not  incumbent  on  the  person  holding  such  obligation 
in  the  first  instance  to  show  either  that  demand  has  been  made,  or 
that  there  has  been  &  failure  to  comply  therewith.  Accordingly  the 
proof  of  a  lease  establishes  prima  facie  a  liability  for  the  full  amount 
and  the  defendant  must  establish  payment  if  he  is  to  receive  the 
benefit  of  it;  the  plaintiff  is  not  obliged  to  prove  either  demand  or 
nonpayment.^2  In  an  action  on  a  promissory  note  the  plaintiff 
establishes  a  prima  facie  case  by  proving  the  note,  and  it  is  necessary, 
therefore,  to  justify  a  verdict  in  favor  of  the  defendant  upon  the 
plea  of  payment,  that  he  produce  evidence  sufficient  to  overcome  the 
prima  facie  evidence  in  favor  of  the  plaintiff  arising  from  the  note's 
being  in  his  possession,  and  also  to  outweigh  any  other  evidence  in 
the  case  tending  to  show  that  the  note  was  unpaid.^*    In  a  given 

9.  Chesapeake,  etc.,  Canal  Co.  v.  v.  Hellyer,  53  Kan.  695,  37  Pac.  130, 
United  States,  223  Fed.  926,  139  C.  42  A.  S.  R.  316;  Montgomery  v.  Leu- 
C.  A.  406,  L.R.A.1916B  734.  wer,  94  Minn.  133,  102  N.  W.  367,  110 

10.  Melone  v.  Ruffino,  129  Cal.  514,  A.  S.  R.  349;  Roberts  v.  Beattv,  2 
62  Pac.  93,  79  A.  S.  R.  127.  Pen.   &  W.    (Pa.)    63,  21   Am.  Dec 

11.  Simonton  v.  Winter,  5  Pet.  141,  410;  North  Pennsylvania  R.  Co.  v. 
8  U.  S.  (L.  ed.)  75;  Sampson  v.  Fox,  Adams,  54  Pa.  St.  94,  93  Am.  Dec. 
109  Ala.  662,  19  So.  826,  55  A.  S.  R.  677. 

950  and  note;  Melone  v.  Rnffino,  129       Note:  110  A.  S.  R.  351. 
Cal.  514,  62  Pac.  93,  79  A.  S.  R.  127;       12.  Montgomery  v.  Leuwer,  94  Minn. 
Indianapolis  St.  R.  Co.  v.  Haverstiok,   133.  102  N.  W.  367,  110  A.  S.  R.  349. 
35  Ind.  App.  281,  74  N.  E.  34,  111  A.       13.  Perot  v.  Cooper,  17  Colo.  80,  28 
S.  R.  163:  Cobleskill  First  Nat.  Bank   Pac.  391,  31  A.  S.  R.  258. 
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case  the  burden  of  proof  or  at  least  the  burden  of  introducing  evi- 
dence of  nonpayment  may  be  cast  upon  the  plaintiflF.  Thus  if  the 
plaintiff  voluntarily  offers  proof  of  nonpayment  he  must  introduce 
sufficient  proof  to  establish  a  prima  facie  case  of  nonpayment.^'* 

132.  Degree  of  Proof. — ^The  general  rule  is  that  a  plea  of  pay- 
ment, being  an  affirmative  defense,  must  be  supported  by  a  preponder- 
ance of  the  evidence,  in  order  to  be  effective  in  favor  of  the  party 
pleading  it.^*  As  the  burden  of  proof  of  payment  is  satisfied  by  a 
fair  preponderance  of  the  evidence,  an  instruction  that  it  is  incum- 
bent on  the  defendant  to  establish  the  fact  of  payment  ''by  clear 
and  satisfactory  evidence"  is  clearly  erroneous,  as  it  negatives  the 
idea  that  a  mere  preponderance  of  evidence  is  sufficient  to  warrant 
the  jury  in  finding  that  payment  was  made  as  claimed,  and  informs 
the  jury  that  the  fact  of  payment  must  be  shown  by  evidence  estab- 
lishing it  to  a  higher  degree  of  certainty  than  its  mere  preponder- 
ance.^'  The  fact  that  the  court  also  instructed  the  jury  correctly 
without  calling  their  attention  to  and  correcting  the  erroneous  instruc- 
tion will  not  cure  the  error,  as  it  would  be  impossible  to  say  which 
instruction  the  jury  foUowed.^^ 

133.  Evidence  Admissible  under  Plea  of  Payment. — Any  entry  or 
transaction  between  the  parties  concerning  a  payment  pertaining 
to  the  res  gestae  may  properly  be  proved  by  either  party,  but  it  is 
not  proper  under  this  rule  for  a  bank  to  prove  entries  made  in  its 
books  in  the  absence  of  the  other  party  several  hours  after  a  trans- 
action in  dispute  for  the  purpose  of  showing  a  payment  made.*®  The 
rule  that  foreign  laws  must  be  pleaded  and  proved  like  other  facts 
is  not  applicable  when  they  consist  of  mere  matters  of  evidence. 
Hence,  under  a  general  plea  of  payment,  it  is  competent  for  the 
debtor  to  prove  that,  according  to  the  laws  of  another  state  on  which 
the  nature  of  his  obligation  depends,  a  creditor's  acceptance  of  his 
debtor's  promissory  note  for  a  pre-existing  debt  operates  as  an  extin- 
guishment thereof.*®  In  an  action  on  an  original  debt,  in  payment 
of  which  a  check  has  been  given,  the  failure  of  the  plaintiff  to  pre- 
sent such  check  for  pa^^'ment  within  a  reasonable  time,  resulting  in. 
loss  to  the  drawer,  is  available  as  a  defense  under  the  plea  of 

14.  Goff  V.  Stoughton   State  Bank,       16.  Meyer  v.  Hafemeister,  119  Wis. 
78  Wis.  106,  47  N.  W.  190,  9  L.R.A.  539.  97  N.  W.  IfiS,  100  A.  S.  R.  900. 
859.  17.  See   Instructions,  vol.   14,   p. 

15.  Perot  v.  Cooper,  17  Colo.  80,  28  813. 

Pac.  391,  31  A.  S.  R.  268;  Demeules  18.  Goff  v.  Stoughton  State  Bank, 
V.  Jewell  Tea  Co.,  103  Minn.  150,  114  78  Wis.  106,  47  N.  W.  190,  9  L.R.A. 
N.  W.  733, 123  A.  S.  R.  315, 14  L.R.A.  859. 

(N.S.)  954;  Meyer  V.  Hafemeister,  119  19.  Thomson-Houston  Electric  Co. 
Wis.  539,  97  N.  W.  165,  100  A.  S.  R.  v.  Pahner,  52  Minn.  174,  53  N.  W. 
900.  1137,  58  A.  S.  R.  536. 

Notes:  42  A.  S.  R.  317;  55  A.  S.  R. 
960. 
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payment.*®  In  some  jurisdictions  evidence  of  want  of  consideration 
may  be  given  under  a  plea  of  payment.*  A  judgment  of  garnish- 
ment against  the  defendant  cannot  be  given  in  evidence  under  a  plea 
of  payment.  Such  matter  is  special  matter  in  avoidance,  and  not 
negativing  the  original  indebtedness,  and  must  therefore  be  specially 
pleaded.*  A  check  drawn  to  another's  order,  indorsed  by  him  and 
paid,  is  presumptive  evidence  that  its  amount  was  paid  to  the  payee 
on  account  of  a  debt  shown  to  have  existed  at  that  time,  and  the 
check  cannot  be  excluded  on  the  ground  that  it  belongs  to  a  different 
transaction,  until  the  presumption  is  overcome  by  proof.  This  is 
on  the  ground  that  the  law  presumes  that  money  given  to  another 
to  whom  a  debt  is  owing  is  given  in  payment  of  the  debt  rather  than 
for  some  other  purpose.* 

XI.  Evidence 

134.  Financial  Ability. — Evidence  of  the  financial  condition  of 
either  the  debtor  or  the  creditor  may,  by  reason  of  the  circumstances, 
have  some  probative  force  on  the  question  of  the  payment  of  an 
indebtedness,  or  it  may  be  so  remotely  connected  with  that  question 
as  to  be  almost  or  entirely  devoid  of  probative  value.  In  the  former 
instance  the  evidence  would  be  admitted,  in  the  latter  rejected.  The 
admissibility  of  the  evidence  is  therefore  to  be  determined  in  view 
of  its  bearing  on  the  question  under  investigation,  considering  the  cir- 
cumstances surrounding  the  transaction  and  the  relation  of  the  parties, 
and  not  by  any  fixed  rule.*  Experience  is  not  sufficiently  uniform 
to  raise  a  presumption  that  one  who  has  the  means  of  paying  a  debt 
will  actually  pay  it.  Accordingly,  it  is  held  that  the  fact  that  a  debtor 
haB  had  such  means  is  not  admissible  in  the  first  instance  as  tending 
to  show  that  the  debt  has  been  paid.*^  Indeed  the  effect  of  the  reputed 
wealth  of  a  debtor  and  his  supposed  ability  to  pay  whenever  called 
on  might  have  furnished  the  very  reasons  bearing  on  the  creditor's 
mind  to  allow  the  obligation  to  remain  uncollected.*  But  if  it  is 
shown  that  the  creditor  was  in  pressing  need  of  money,  proof  that 
at  the  time  the  debtor  was  in  fuiids,  to  the  knowledge  of  the  creditor, 

20-  Watt  v.  Gans,  114  Ala.  264,  21       5.  Xenia  First  Nat.  Bank  v.  Stewart, 
So.  1011,  62  A.  S.  R.  99.  114  U.  S.  224,  5  S.  Ct.  845,  29  U.  S. 

1.  Swift  V.  Hawkins,  1  Ball.  (Pa.)    (L.   ed.)    101;    Atwood   v.    Scott,  99 
17, 1  U.  S.  (L.  ed.)  18.  Mass.  177,  96  Am.  Dee.  728;  Dick  v. 

2.  Walters  v.  Washington  Ins.  Co.,  Mar\'in,  188  N.  Y.  426,  81  N.  E.  162, 
1  la.  404,  63  Am.  Dec.  451.  H  Ann.  Cas.  109;  McDowell  v.  Mc- 

3.  Masser  v.  Bowen,  29  Pa.  St.  128,  Dowell,  75  Vt.  401,  56  Atl.  98,  98  A. 
72  Am.  Dec.  619.  S.  R.  831. 

4.  Supreme  Tribe,  etc.  v.  Hall,  24       Note:  8  Ann.  Cas.  780. 

Ind.  App.  316,  56  N.  E.  780,  79  A.  S.       6.  Dick  v.  Marvin,  188  N.  Y.  426, 
R.  262:  81  N.  E.  162,  11  Ann.  Cas.  109. 

Note:  8  Ann.  Cas.  780. 
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is  admissible  on  the  question  of  payment.'  And  where  evidence 
that  the  debtor  did  not  have  the  means  to  pay  has  been  given  by 
the  party  controverting  the  plea  of  payment  or  where  by  cross- 
examination  he  has  sought  to  establish  the  inability  of  the  adverse 
party  to  pay,  it  then  becomes  permissible  for  the  party  who  has  set 
up  the  payment  to  sustain  that  defense  by  direct  proof  to  the  effect 
that  he  possessed  the  requisite  means.  The  admissibility  of  such 
testimony  where  a  question  has  been  raised  as  to  the  pecuniary  ability 
of  the  party  pleading  payment  is  clearly  supported  by  every  considera- 
tion of  fairness  and  justice  and  appears  to  have  the  sanction  of  judicial 
authority  wherever  the  question  has  been  raised.®  Many  authorities 
sustain  the  view  that  evidence  of  the  ability  of  the  debtor  to  have  paid 
a  debt  sought  to  be  collected  is  admissible,  especially  where  the  pay- 
ment is  claimed  to  have  been  made  at  a  remote  time  and  circum- 
stantial evidence  of  that  fact  has  to  be  relied  on  mainly.*  According 
to  one  view  it  is  within  the  reasonable  discretion  of  the  trial  court  to 
admit  evidence  as  to  the  financial  standing  and  business  habits  of 
the  debtor,  as  it  has  a  bearing  on  the  credibility  of  the  creditor's 
testimony  that  he  has  not  been  paid ;  but  the  action  of  the  trial  court 
in  excluding  such  evidence  as  being  too  remote  will  not  be  disturbed 
on  appeal,  in  the  absence  of  a  showing  of  abuse  of  discretion.^® 

135.  Financial  Inability. — The  fact  that  one  has  not  had  the 
means  to  make  certain  payments  is  evidence  tending  to  show  that 
he  has  not  made  them,  and  such  evidence  is  held  to  be  admissible.^* 
There  is  good  authority  supporting  the  rule  that  insolvency  is  no 
evidence  of  nonpayment,  as  it  is  common  for  both  solvent  and 
insolvent  men  to  pay  some  of  their  debts  and  to  leave  some  unpaid.  *- 
Evidence  that  for  a  considerable  period  of  time  after  the  maturity 
of  a  debt  the  creditor  was  in  financial  difficulties  which  made  the 
collection  of  the  debt  very  desirable  and  necessary  has  been  held 
competent  as  tending  to  show  payment.** 

136.  Receipt. — ^A  receipt  in  full  of  all  demands  is  prima  facie 
proof  of  a  settlement  between  the  parties,  and  of  the  payment  of 
the  balance;  and  it  is  not  merely  evidence  of  the  sum  specified  in  it.** 

7.  Coulter  v.  Goulding,  98  Minn.  68,  96  Am.  Dec.  728;  Dick  v.  Marvin,  188 
107  N.  W.  823,  8  Ann.  Cas.  778;  Mc-  N.  Y.  420,  81  N.  E.  162,  11  Ann.  Cas. 
Dowell  V.  McDowell,  75  Vt.  401,  56  109. 

Atl.  98,  98  A.  S.  R.  831.  Note:  8  Ann.  Cas.  780. 

8.  Dick  V.  Marvin,  188  N.  Y.  426,  12.  Xenia  First  Nat.  Bank  v.  Stew- 
81  N.  E.  162,  11  Ann.  Cas.  109  and  art,  114  U.  S.  224,  5  S.  Ct.  845,  29 
note.  U.  S.  (L.  ed.)  101. 

Note :  8  Ann.  Cas.  780.  Note :  8  Ann.  Cas.  780. 

9.  Note:  8  Ann.  Cas.  780.  13.  Note:  8  Ann.  Cas.  780. 

10.  Coulter  v.  Goulding,  98  Minn.  14.  Reid  v.  Reid,  13  N.  C.  247,  18 
68,  107  N.  W.  823,  8  Ann.  Cas.  778.       Am.  Dec.  570. 

11.  Atwood  V.  Scott,  99  Mass.  177,       Note:  72  A.  S.  R.  590. 
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To  treat  receipts  merely  as  evidence  of  the  payment  of  so  much  money 
as  is  acknowledged  to  have  been  received  in  them  is  to  leave  the 
t)arty  who  has  taken  them  to  be  called  to  account  in  the  same  manner 
as  one  who  had  taken  a  receipt  for  the  same  sums,  expressly  to  apply 
on  account,  and  is,  in  effect,  to  deprive  the  former  of  all  benefit  he 
has  attempted  to  derive  from  a  receipt  in  full.**  A  receipt  is  not  a 
contract  and  it  may  be  explained  and  controlled  in  its  operation  by 
parol  evidence.**  The  receipt  is  open  to  proof  that  there  was  a  mis- 
take in  stating  the  account,  or  in  striking  the  balance;  a  mistake 
in  truing  the  money;  a  mistake  in  the  nature  or  value  of  the  thing 
paid;  and  the  like.*'  It  may  be  shown  that  it  was  given  through 
mistake  or  fraud,*®  or  that  it  was  not  intended  to  release  the  particular 
demand  sued  on.**  So  where  a  receipt  in  full  for  a  claim  was  given 
by  the  agent,  who  was  fully  authorized,  the  principal  is  not  pre- 
cluded from  giving  evidence  to  show  that  the  receipt  was  obtained 
by  fraud,  misrepresentation  and  imposition  on  the  part  of  the  debtor.*^ 
The  receipt,  however,  remains  evidence  of  the  facts  stated  in  it 
until  those  facts  be  clearly  disproved,  and  a  mistake  or  fraud  shown,* 
and  when  executed  with  a  knowledge  of  all  the  circumstances,  and 
without  mistake  or  surprise  on  one  part,  or  fraud  or  imposition 
on  the  other,  is  a  good  defense  to  a  claim.'  It  has  been  held, 
however,  that  parol  evidence,  varying  or  contradicting  a  receipt,  is 
admissible  if  the  receipt  contains  general  or  vague  expressions,  but 
if  it  is  definitely  descriptive  of  what  is  intended  to  be  affected  by  it, 
it  cannot  be  assailed  by  parol  testimony,  except  on  the  ground  of 
fraud.*  A  receipt  is  conclusive  on  the  party  giving  it  where  the 
claims  or  accounts  were  in  dispute,  and  a  compromise  was  agreed 
on,  or  where  a  receipt  was  given  for  unliquidated  damages;  and  in 

As  to  receipt  in  full  as  evidence  of  101  A.  S.  R.  345;   Chapel  v.  Clark, 

accord   and   satisfaction,   see   Accord  117  Mich.  638,  76  N.  W.  62,  72  A.  S. 

AND  Satisfaction,  voL  1,  p.  186.  B.  587. 

16.  Fuller   v.    Crittenden,    9    Conn.  Note:  72  A.  S.  R.  590. 

401,  23  Am.  Dec.  364.  19.  London  F.  Ins.  Ass'n  v.  Wick- 

16.  MiUs  V.  Dow,  133  U.  S.  423,  10  ham,  141  U.  S.  564,  12  S.  Ct.  84,  35 
S.  Ct.  413,  33  U.  S.  (L.  ed.)  717;  U.  S.  (L.  ed.)  860;  Tucker  v.  Baldwin, 
Fribble  v.  Kent,  10  Ind.  325,  71  Am.  13  Conn.  136,  33  Am.  Dec.  384;  Ryan 
Dec.  327;  Henery  v.  Henery,  11  Ind.  v.  Ward,  48  N.  Y.  204,  8  Am.  Rep. 
236,  71  Am.  Dec.  354;   Stackpole  v.  539. 

Arnold,  11  Mass.  27,  6  Am.  Dec.  150.  20.  Trisler  v.  Williamson,  4  Har.  & 

17.  Fuller   v.    Crittenden,   9    Conn.  McH.  (Md.)  219,  1  Am.  Dec.  396. 
401,  23  Am.  Dec.  364  and  note;  Stack-  1.  Fuller  v.  Crittenden,  9  Conn.  401, 
pole  V.  Arnold,  11  Mass.  27,  6  Am.  23  Am.  Dec.  364;  Reid  v.  Reid,  13  N. 
Dec.  150 ;  Reid  v.  Reid,  13  K  C.  247,  C.  247, 18  Am.  Dec.  570. 

18  Am.  Dec.  570.  2.  Fuller  v.  Crittenden,  9  Conn.  401, 

18.  London  F.  Ins.  Ass'n  ▼.  Wick-  23  Am.  Dec.  364  and  note. 

ham,  141  U.  S.  564,  12  S.  Ct.  84,  35       3.  Raymond  v.   Roberts,   2  Aikena 
U.  S.  (L.  ed.)  860;  Illinois  Cent.  R.    (Vt.)  204, 16  Am.  Dec.  698. 
Co.  V.  Manion,  113  Ky.  7,  67  S.  W.  40, 
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such  cases  unless  given  in  ignorance  6f  its  purport,  or  in  circum- 
stances constituting  duress,  is  an  acquittance  in  bar  of  any  further 
demand.*  A  bank  check  returned  to  the  drawer  after  being  paid 
and  debited  to  his  account  with  the  indorsement  of  the  payee  is  a 
voucher  for  such  payment  in  favor  of  the  drawer  against  the  payee ; 
but  without  such  indorsement  it  is  not  evidence,  as  between  drawer 
and  payee,  of  such  payment.* 

137.  Acknowledgment  in  Written  Instrument  of  Receipt  of 
Money. — The  acknowledgment  in  a  deed  of  the  receipt  of  the  consid- 
eration money  is  prima  facie  evidence  of  its  payment,'  and  estops 
the  grantor  from  alleging  that  the  deed  was  executed  without  consid- 
eration.' Such  a  recital  is  not  conclusive;  ®  it  may  be  explained  or 
contradicted  by  other  evidence,®  but  until  impeached,  it  is  legal  and 
competent  evidence  of  payment.*^  Nor  is  its  operation  confined  to 
the  immediate  parties  to  the  deed.  It  does  not  operate  by  way  of 
estoppel,  but  as  evidence  merely,  and  must  have  the  effect  of  sus- 
taining the  deed,  by  establishing,  prima  facie,  the  consideration  for 
which  it  was  given,  against  any  person  who  may  seek  collaterally 
to  impeach  it.**  It  is  very  common  in  conveying  land  to  acknowl- 
edge the  receipt  of  the  purchase  money  in  the  body  of  the  deed,  and 
also  in  a  separate  receii^t  at  the  bottom,  or  on  the  back  of  it,  though 
no  money  has  been  paid,  but  only  secured  to  be  paid  by  bond  or 
otherwise.  But  whenever  the  grantee  has  att<3mpted  to  avail  him- 
self of  these  receipts,  the  grantor  has  been  permitted  to  show  that 
the  money  was  not  paid.*^ 

138.  Receipt  of  Third  Person. — As  against  strangers  a  receipt  is 
not  competent  evidence  of  the  payment  thereby  acknowledged,  but  is 
merely  a  hearsay  declaration  of  the  person  who  signed  it,  made  with- 
out opportunity  for  his  cross-examination,  and  independently  of  the 

4.  De  Amaud  v.  United  States,  151  v.  McChesney,  7  Cow.  (N.  Y.)  360, 
U.  S.  483,  14  S.  Ct.  374,  38  U.  S.  (L.  17  Am.  Dec.  521  and  note;  Watson 
ed.)  244;  Ryan  V.Ward,  48  N.Y.  204,  v.  Blaine,  12  Serg.  &  B.  (Pa.)  131, 
8  Am.  Kep.  589.  14  Am.  Dec.  669. 

5.  Pickle  v.  Muse,  88  Tenn.  380,  12  9.  Mills  v.  Dow,  133  U.  S.  423,  10 
S.  W.  919,  17  A.  S.  R.  900,  7  L.R.A.  S.  Ct.  413,  33  U.  S.  (L.  ed.)  717; 
93.  Union  Ins.  Co.  v.  Grant,  68  Me.  229, 

6.  Mills  V.  Dow,  133  U.  S.  423,  10  28  Am.  Rep.  42;  Jackson  v.  McChes- 
S.  Ct.  413,  33  U.  S.  (L.  ed.)  717;  ney,  7  Cow.  (N.  Y.)  360,  17  Am.  Dec. 
Union  Ins.  Co.  v.  Grant,  68  Me.  229,  521  and  note. 

28    Am.    Rep.    42;    Jackson    v.    Mc-  10.  Jackson  v.  McChesney,  7  Cow. 

Chesney,  7  Cow.  (N.  Y.)  360,  17  Am.  (N.  Y.)    360,  17  Am.  Dec.  521  and 

Dec.  521  and  note.  note;  Wood  v.  Chapin,  13  N.  Y.  609, 

Note :  29  L.R-A.  740.  67  Am.  Dec.  62  and  note. 

See  also  Deeds,  vol.  8,  p.  968.  11.  Jackson  v.  McChesney,  7  Cow. 

7.  Union  Ins.  Co.  v.  Grant,  68  Me.  (N.  Y.)  360,  17  Am.  Dec.  521  and 
229,  28  Am.  Rep.  42.  note. 

8.  O'Neale  v.  Lodge,  3  Har.  &  McH.  12.  Watson  v.  Blaine,  12  Serg.  &  R. 
(Md.)  433,  1  Am.  Dec.  377;  Jackson  (Pa.)  131,  14  Am.  Dec.  669. 
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sanction  of  his  oath.^'  Cases  exist,  however,  where  a  receipt  by  a 
third  person  in  connection  with  other  facts  may  be  competent  evi- 
dence, as  where  the  person  to  whom  the  payment  is  made  is  pointed 
out  by  l»w,  as  in  case  of  a  receiver  of  taxes ;  and  so  when  the  person 
to  whom  the  payment  is  to  be  made  is  designated  by  the  contract 
of  the  defendant,  as  in  case  of  an  order  on  the  plaintiJBf  in  favor  of 
such  person.^*  And  it  is  held  that  legacies  charged  on  land  may 
be  shown  to  have  been  paid,  by  receipts  from  the  legatees  or  other 
written  evidence  to  prove  performance  of  a  covenant  to  convey  free 
of  incumbrances,  and  a  discharge  by  deed  need  not  be  produced.^^ 
139.  Indorsements. — Indorsements  on  a  written  instrument  are 
independent  writings,  and  may  be  read  in  evidence  only  after  proof 
made  that  they  are  signed  by  the  party  sought  to  be  charged,  or 
have  received  his  assent  in  some  binding  form.^'  The  introduction 
of  a  note  in  evidence  does  not  carry  with  it  the  indorsements  on  the 
back  of  it  of  money  paid,^'  but  the  holder  of  a  note  may  give  it  in 
evidence,  without  offering  the  indorsements  at  all.^^  An  indorse- 
ment of  a  payment  being  an  admission  by  the  party  making  it  that 
the  payment  was  in  fact  made  cannot  be  wholly  nullified  by  a  destruc- 
tion or  an  obliteration  thereof;  though  it  be  afterwards  erased  or 
obliterated,  the  admission  is,  nevertheless,  evidence  against  the  person 
making  it,  and  is  entitled  to  all  the  weight  of  evidence  t)f  that  sort, 
until  explained  away  or  disproved  by  him.^^  Still  it  may  be  shown 
that  the  indorsement  was  made  by  mistake  and  its  effect  overcome.*® 
The  indorsement  of  a  credit  made  by  the  obligee  and  signed  by  him 
within  the  period  that  raises  a  presumption  of  payment  may  be  con- 
sidered as  a  circumstance  tending  to  rebut  ^ch  presumption,  because, 
when  made,  the  indorsement  was  against  his  interest.*  Likewise 
it  has  been  held  that  an  indorsement  on  a  note  made  by  the  obligee 
either  before  or  after  the  note  is  barred  is  admissible  on  the  question 
of  payment  under  the  statute  of  limitations.* 

13.  Printup  V.  Mitchell,  17  Ga.  558,  7  Minn.   368,  82  Am.  Dec.  101  and 
63  Am.  Dec.  268;  Davis  v.  Shreve,  3  note. 

litt.  (Ky.)  260,  14  Am.  Dec.  66;  Elli-       Notes:  82  Am.  Dec.  104;  96  A.  S. 
son  V.  Albright,  41  Neb.  93,  59  N.  W.  R.  79. 
703,  29  L.R.A.  737  and  note;  Clark  v.       17.  Turrell  v.  Morgan,  7  Minn.  368, 

Depew,  26  Pa.  St.  609,  64  Am.  Dec.   ^^..^^l;^^®®- 1^^  ^^  ^^^'  ,a>. 

717;  Lloyd  v.  Lynch,  28  Pa.  St.  419,       J°-  JJ°*«'  ^2  Am.  Dec.  104. 

70  Am.  Dec.  137.  ^^'  ^^^^^  ^-  Moore,  7  T.  B.  Mon. 

qt^^^a'^'^''"^  lon^T'^;  ^\^'^^^    ^^^O^i^cii^^'^^^  la. 

^%tiT:S^!7r^^^^  m^^^''  g9': '''  ^-  ^-  «^^'  ^--  ^-  ''^'^ 

Note:  29  L.R.A.  739.  i.  Dabney  v.  Dabney,  2  Rob.  (Va.) 

15.  Cassell  v.  Cooke,  8  Serg.  &  R.  622,  40  Am.  Dec.  761. 
(Pa.)  268,  11  Am.  Dec.  610.  Note:  6  A.  S.  R.  811. 

16.  Freeman'  v.   Bass,  34  Ga.  355,  2.  McDowell   v.   McDowell,   75   Vt. 
89  Am.  Dec.  255:  Turrell  v.  Moi^an,  401,  56  Atl.  98,  98  A.  S.  R.  831. 
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140.  Shop  Books;  Proof  as  to  Medium  of  Payment. — The  whole 
question  of  the  use  of  books  of  account  as  evidence  is  fully  treated 
in  another  article,*  and  only  the  general  rules  applicable  to  the  use 
of  shop  books  to  prove  payment  are  stated  at  this  place.  It  is  usu- 
ally held,  in  the  absence  of  express  statutory  provision  to  the  con- 
trary, that  the  rule  that  books  of  account  kept  in  the  ordinary  course 
of  business  are  admissible  in  favor  of  the  person  keeping  them  has 
no  application  to  cases  of  money  loaned,  or  payments  made,  by 
the  party  whose  books  are  offered.*  Where  the  parties  have  been  in 
the  habit  of  treating  cash  items,  both  on  the  debit  and  credit  side 
of  the  account  between  them,  as  the  proper  subject  of  a  book  charge, 
the  proof  of  the  loan  or  advancement  of  the  money  on  the  one  side, 
or  payment  on  account  of  the  same  on  the  other,  may  be  made  by 
the  production  of  the  books  to  the  same  extent  as  in  other  cases,  and 
whether  there  has  been  such  a  course  of  dealing  between  the  parties 
is  a  question  for  the  jury.*  It  is,  in  some  states,  provided  by  statute 
that  books  of  account  containing  charges  for  money  paid,  laid  out, 
furnished,  or  lent  shall  be  received  and  admitted  as  evidence.*  It 
is  not  competent  to  give  evidence  of  the  contents  of  a  private  book 
entry  by  a  deceased  person  to  prove  ps^yments  when  neither  the  book 
nor  a  copy,  of  the  entry  is  produced,  nor  the  book  verified.'  The 
defense  of  payment  may  be  supported  either  by  proof  of  a  payment 
in  money  or  by  proof  that  some  other  thing  was  given  and  received 
in  payment.®  And  parol  evidence  is  admissible  to  show  that  at  the 
time  of  making  a  contract  it  was  to  be  paid  in  current  money  at 
the  date  of  maturity.®       # 

XII.  Presumptions 

In  General 

m 

141.  Payment  by  Debtor  to  Creditor. — Generally  H  is  to  be  pre- 
sumed that  money  transferred  from  one  person  to  another  is  given 
and  received  in  payment  of  a  debt,  where  there  is  no  evidence  of 
the  intention  of  the  parties.^®    Thus  in  the  absence  of  all  explanatory 

3.  See  Evidence,  vol.  10,  p.  1171  et  7.  Bennett  v.  Bennett,  37  W.  Va. 
seq.  396,  16  S.  E.  638,  38  A.  S.  R.  47. 

4.  Bracken  v.  Dillon,  64  Ga.  243,  37  8.  Buddicum  v.  Kirk,  3  Cranch  293, 
Am.  Rep.  70;  Shaffer  v.  McCrackin,  2  U.  S.  (L.  ed.)  444;  Nash  v.  Towne, 
00  la.  578,  58  N.  W.  910,  48  A.  S.  R.  5  WaU.  689,  18  U.  S.  (L.  ed.)  527; 
465.  Morehouse  v.  Northrop,  33  Conn.  380, 

Note:  2  L.R.A.(N.S.)  401.  89  Am.  Dec.  211. 

See  Evidence,  vol.  10,  p.  1187.  9.  M'Minn  v.  Owen,  2  Dall.   (Pa.) 

5.  Lewis  v.  England,  14  Wyo.  128,  173,  1  U.  S.  (L.  ed.)  336. 

82  Pac.  869,  2  L.R.A.(N.S.)  401  and       10.  Butler  v.  Triplett,  1  Dana  (Ky.) 
rote.  152,  25  Am.  Dec.  136. 

6.  Note:   2  L.R.A.(N.S.)    404. 
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evidence,  a  father  advancing  money  to  his  child,  to  whom  he  is  at 
the  same  time  in  debt,  shall  be  presumed  to  do  so  with  a  view  to 
the  discharge  of  the  debt,  if  the  sum  advanced  be  sufficient;  and 
that,  even  though  it  is  a  portion  given  in  marriage.*^  The  general 
rule  is  that,  in  the  absence  of  explanation,  the  presumption  arising 
from  the  delivery  of  a  check  is  that  it  was  delivered  in  payment  of 
a  debt  and  not  as  a  loan  or  gift  but  it  may  represent  a  loan  or  a 
gift,  or  money  of  the  drawer,  to  be  applied  by  the  drawee  to  the  use 
of  the  former  as  his  agent  or  otherwise.  And  it  is  to  be  remembered 
that  the  presumption  is  one  of  fact,  a  mere  rule  of  argximent,  pro- 
ceeding from  convenience,  the  common  experience  being  that  a  check 
drawn  on  a  bank  of  deposit  is  much  more  frequently  a  means  of 
payment  than  otherwise;  and  the  presumption  is  overcome  by  proof 
of  circumstances  from  which  it  may  fairly  and  reasonably  be  inferred 
that  the  transaction  was  in  fact  a  loan.^* 

142.  Possession  by  Debtor  of  Written  Evidence  of  Debt. — Ordina- 
rily the  owner  of  a  note,  bond  or  other  evidence  of  indebtedness  retains 
it  until  it  is  paid.  Hence  when  it  is  found  in  the  possession  of  the 
maker,  a  presumption  of  payment  arises,*'  and  it  is  evidence  of  satis- 
faction by  the  debtor  himself,  because  in  the  usual  course  of  commer- 
cial transactions  men  pay  no  debts  but  their  own.**  But  this  is  a 
presumption  of  fact,  not  of  law,  and  may  therefore  be  rebutted.*^ 
The  rule  has  no  application  when  it  is  the  duty  of  the  debtor  to  take 
possession  of  the  note.  Thus  the  doctrine  does  not  apply  to  a  case  in 
which  the  debtor  is  the  administrator  of  the  creditor's  estate ;  **  and  as 
between  husband  and  wife  the  presumption  cannot  arise  although  the 
one  did  not  have  access  to  the  papers  of  the  other.*'  A  presumption  of 
payment  from  possession  by  the  obligor  does  not  arise  in  the  case  of  a 
negotiable  instrument  before  due ;  but  on  the  contrary,  in  such  case  it 
is  a  matter  of  legal  presumption  that  the  bill  or  note  is  unsatisfied,  and 
that  it  was  indorsed  and  placed  in  the  hands  of  the  maker  for  his 
accommodation.** 

11.  Kelly  V.  Kelly,  6  Rand.    (Va.)    (Pa.)  273,  36  Am.  Dec.  116;  Clvmer 
176,  18  Am.  Dee.  710.  v.  Groff,  220  Pa.  St.  580,  69  Atl.  1119, 

12.  Leask  v.  Hoagland,  205  N.  Y.  14  Ann.  Gas.  256  and  note.    See  Bills 
171,  98  N.  E.  395,  Ann.  Gas.  1913D  and  Notes,  vol.  3,  pp.  1286-1287. 
1199  and  note;  Lewis  v.  England,  14       14.  Graig  v.  Graig,  3  Rawle   (Pa.) 
Wyo.  128,  82  Pac.  869,  2  L.RA.(N.S.)   472,  24  Am.  Dec.  390. 

401.  16.  Glymer   v.    Groff,   220   Pa.    St. 

13.  Arnold  V.  Arnold,  124  Ala.  550,  580,  69  Atl.  1119,  14  Ann.  Gas.  256. 
27  So.  465,  82  A.  S.  R.  199;  Gassem  v.       16.  Arnold  v.  Arnold,  124  Ala.  550, 
Heustis,  201  lU.  208,  66  N.  E.  283,  27  So.  465,  82  A.  S.  R.  199. 

94  A.  S.  R.  160;  Gallahan  v.  Louisville  Note:  14  Ann.  Gas.  258. 

First  Nat.  Bank,  78  Ky.  604,  39  Am.  17.  Glymer   v.    Groff,   220   Pa.    St. 

Rep.  262;  Richardson  v.   Gambridge,  580,  69  Atl.  1119,  14  Ann.  Gas.  256 

2  Allen  (Mass.)  118,  79  Am.  Dec.  767;  and  note. 

Erwin  v.  Shaffer,  9  Ohio  St.  43,  72  18.  McGee     v.     Prouty,     9     Mete. 

Am.  Dec.  613;  Weakly  v.  Bell,  9  Watts  (Mass.)  547,  43  Am.  Dec.  409;  Erwin 
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143.  Debtor  Having  Access  to  Papers;  Possession  by  Joint  Obligor. — 

The  presumption  of  payment  from  mere  possession  can  arise  only 
where  the  possession  is  free  from  suspicion.^'  Hence  where  the  maker 
of  a  note  has  access  to  the  papers  of  the  holder,  and  may  have  acquired 
the  note  as  well  without  payment  as  with,  the  presumption  of  pay- 
ment does  not  arise.*^  But  according  to  another  view'  the  mere  oppor- 
tunity to  obtain  a  note  unlawfully  does  not  as  matter  of  law  destroy 
the  presumption  arising  from  the  possession,  but  the  effect  to  be 
given  to  such  opportunity  taken  in  connection  with  the  other  cir- 
cumstances is  for  the  determination  of  the  jury.^  This  presumption 
is  strictly  predicable  of  a  security  payable  by  one.  So  the  produc- 
tion of  an  evidence  of  indebtedness  by  one  of  several  obligors  is  no 
evidence  that  he  has  paid  the  whole,  because  being  incapable  of 
manual  possession  by  all,  the  custody  of  it  by  any  one  in  particulai* 
is  either  accidental  or  dependent  on  a  variety  of  circumstances.*  In 
some  cases,  it  may  possibly  be  committed  to  the  particular  obligor 
who  has  paid  it,  as  evidence  against  the  rest,  but  such  is  not  the  com- 
mon course.  It  just  as  frequently  happens  that  the  bond  is  delivered 
up  in  the  absence  of  the  rest  who  have  paid  their  proportion  to  him 
who  extinguishes  the  debt  by  payment  of  the  residue.  Therefore  no 
presumption  arises  more  favorable  to  the  one  state  of  things  than 
to  the  other.' 

PresuTnption  of  Payment  from  Lapse  of  Time 

144.  In  General. — In  all  civilized  countries  where  the  law  is  admin- 
istered as  a  science,  having  reference  to  the  peace,  quiet,  and  progress 
of  society,  as  well  as  to  the  protection  of  individual  rights,  it  has  been 
thought  wise  that  there  should  be  some  limit  to  litigation,  some  bound- 
ary beyond  which  contests  or  matters  open  to  contest  should  be 
regarded  as  settled.  Early  in  the  judicial  history  of  England  the 
presumption  of  payment  was  raised  after  a  great  lapse  of  time  between 
the  creation  of  an  obligation  and  an  attempt  to  enforce  it  in  the 
courts.  This  presumption  became  a  part  of  the  law  of  the  United 
States  and  is  applied  in  all  jurisdictions.*  It  originated  in  equity  in 
the  application  of  the  maxim  vigilantibus  non  dormientibiis  jura  sub- 

V.  Shaffer,  9  Ohio  St.  43,  72  Am.  Dec.  318,  59  Am.  Dec.  147;  Craig  v.  Craig, 

613;  Witte  v.  WilUams,  8  S.  C.  290,  3  Rawie  (Pa.)  472,  24  Am.  Dec.  390; 

28  Am.  Rep.  294.  Mills  v.  Hyde,  19  Vt.  59,  46  Am.  Dec. 

19.  Arnold  V.  Arnold,  124  Ala.  550,  177. 

27  So.  465,  82  A.  S.  R.  199.  3.  Craig  v.   Craig,   3  Rawle    (Pa.) 

Note:  14  Ann.  Cas.  257.  472,  24  Am.  Dec.  390. 

20.  Clymer  v.  Groff,  220  Pa.  St.  580,  4.  Higginson  v.  Mein,  4  Cranch  415, 
69  Atl.  1119,  14  Ann.  Cas.  256  and  2  U.  S.  (L.  ed.)  664;  Gaines  v.  Miller, 
note.  Ill  U.  S.  395,  28  U.  S.  (L.  ed.)  466; 

1.  Note:  14  Ann.  Cas.  258.  McCoy  v.  Morrow,  18  HI.  519,  68  Am. 

2.  Heald  v.  Davis,  11  Cush.  (Mass.)    Dec.  578;  Fagan  v.  Bach,  253  HI.  588, 
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veniunt,  but  was  soon  engrafted  in  the  common  law,  and  has  since 
been  steadily  applied.*  It  is  not  to  be  confused  with  the  equitable 
doctrine  of  laches,  since  laches  is  generally  regarded  as  being  not 
delay  alone,  but  rather  delay  working  a  disadvantage  to  another.® 
Ijai:>se  of  time  may  also  be  set  up  to  show  that  no  claim  ever  existed 
as  well  as  to  raise  a  presumption  of  payment.' 

145.  Basis  and  Reason  of  Presumption. — ^The  rule  of  presumption 
of  payment  when  traced  to  its  foundation  is  said  to  be  a  rule  of 
convenience  and  policy.    It  was  adopted  by  the  law  in  the  interest  of 
repoi^e  and  the  ending  of  litigation.®     The  presumption  rests,  not 
only    on  want  of  diligence  in  asserting  rights,  but  on  the  higher 
ground  that  it  is  hecessary  to  suppress  frauds,  to  avoid  long  dormant 
claims,  which,  it  has  been  said,  have  often  more  cruelty  than  jus- 
tice in  them ;  that  it  relieves  courts  from  the  necessity  of  aJdjudicating 
viglits  so  obscured  by  the  lapse  of  time  and  the  accidents  of  life 
tbat  the  attainment  of  truth  and  justice  is  next  to  impossible.*    In 
a  word,  the  most  solemn  muniments  are  presumed  to  exist,  in  order 
to  support  a  long  possession ;  the  most  solemn  of  human  obligations 
lose  their  binding  efficacy  and  are  presumed  to  be  discharged  after 
many  years. ^®    Forbearance  to  enforce  a  pecuniary  claim  is  not  direct 
evidence  that  the  money  has  bee.n  paid,**  but  on  the  fact  of  for- 
bearance the  law  builds  a  presumption  that  a  demand  has  been  satis- 
fied, vesting  it  on  the  rational  ground  that  a  person  naturally  desires 

97  N.  E.  1087,  Ann.  Cas.  1913 A  505;  594;  68  A.  S.  R.  899;  90  A.  S.  R.  659; 

Courtney  v.   Staudenmayer,  56   Kan.  135  A.  S.  R.  110. 

392,  43  Pac.  758,  64  A.  S.  R.  592;  5.  Gregory   v.    Commonwealth,   121 

Howland  v.  Shurtleff,  2  Mete.  (Mass.)  Pa.  St.  611,  15  Atl.  452,  6  A.  S.  R. 

26, 35  Am.  Dec.  384 ;  Jackson  v.  Wood,  804 ;  Bean  v.  Tonnele,  94  N.  Y.  381, 

12  Johns.    (N.  Y.)   242,  7  Am.  Dec.  46  Am.  Rep.  153. 

315 ;  Bean  v.  Tonnele,  94  N.  Y.  381,  46  6.  See  Equitt,  vol.  10,  p.  399. 

Am.  Rep.  153;  Gulick  v.  Loder,  13  N.  7.  Wanamaker  v.  Van  Buskirk,  1  N. 

J.  L.  68,  23  Am.  Dec.  711;  Alston  v.  J.  Eq.  685,  23  Am.  Dec.  748. 

Hawkins,  105  N.  C.  3, 11  S.  E.  164,  18  8.  Chesapeake,    etc.,    Canal    Co.    v. 

A.  S.  R.  874;  Beekman  v.  Hamlin,  19  United  States,  223  Fed.  926,  139  C. 

Ore.  383,  24  Pac.  195,  20  A.  S.  R.  827,  C.  A.  406,  L.R.A.1916B  734;  Semple 

10  L.R.A.  454  and  note;  Hummel  v.  v.   Glenn,  91  Ala.   245,  6   So.  46,  9 

Lilly,  188  Pa.  St.  463,  41  Atl.  613,  68  So    26o    24  A.  S    R.  894;  Courtney 

A.    S.   R.    879   and   note;    Stover   v.  J;^^*^^]^!""^^^^^^^^^ 

•n  Q  GfwvK    T     fd    r\   Adk    f^i  758,  54  A.  S.R.  592;  Beekman  v.Ham- 

Duren,  3  Strob.  L.    (S    C  )   448,  51         >  ^^  ^^^  34  Pac.  195,  20  A. 

Am.Dec.634;Boycev  Lake,17S.C.  g  'j^    gg^    ^^  ^^^j^    454     ^oyce  v. 

^h  ^\  iZ  ^?on^}o\^^-rP^''iQl''  Lake,  17  S.  C.  481,  43  Am.  Rep.  618. 
V.  Smith,  9  Tex.  129,  58  Am.  Dec.  136;  9  Semple  v.  Glenn,  91  Ala.  245,  6 
Booker  v.  Booker,  29  Grat.  (Va.)  605,  g^  45^  g  go.  265,  24  A.  S.  R.  894. 
26  Am.  Rep.  401 ;  Jameson  v.  Rixey,  10.  Beekman  v.  Hamlin,  19  Ore.  383, 
94  Va.  342,  26  S.  E.  861,  64  A.  S.  R.  24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A. 
726.  454. 

•     Notes:  11  Am.  Dec.  737;  53  Am.       11.  Gulick  v.  Loder,  13  N.  J.  L.  68, 
Dec.  734;  18  A.  S.  R.  883;  54  A.  S.  R.  23  Am.  Dec.  711. 
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to  possess  and  enjoy  his  own  and  that  an  unexplained  neglect  to 
enforce  an  alleged  right  for  a  long  period  casts  suspicion  on  the  exist- 
ence of  the  right  itself/*  because  in  the  ordinary  course  of  human 
affairs  it  is  not  usual  for  men  to  allow  real  and  well  founded  claims 
to  lie  dormant  a  great  length  of  time.**  Such  a  presumption  is  not 
founded  simply  on  belief.  It  is  based  on  policy  and  necessity,  and 
is  frequently  in  direct  opposition  to  belief.** 

146.  Statute  of  Limitations  Distinguished. — The  presumption  of 
payment  from  the  lapse  of  time  differs  essentially  from  a  statute  of 
limitations  which  presupposes  an  established  substantive  right,  but 
forbids  its  enforcement  by  the  customary  remedies.*^  The  presump- 
tion of  payment  may  be  rebutted  by  sufficient  evidence,  no  matter 
how  long  the  time  may  be;  but  a  statute  of  limitations  cuts  off  the 
right  of  action,  although  it  may  be  admitted  that  no  payment  has 
ever  been  made.*®  A  statute  of  limitations  must  ordinarily  be  pleaded 
and  relied  on  by  the  defendant,*'  while  the  presumption  of  payment 
arising  from  the  lapse  of  time  is  usually  drawn  from  the  plaintiff's 
own  case,  and  when  so  drawn  it  can  hardly  be  regarded  as  a  matter 
of  affirmative  defense.*® 

147.  Nature  of  Presumption. — As  the  presumption  of  payment 
arising  from  lapse  of  time  is  based  on  reasons  of  public  policy  and 
social  convenience  and  security,  it  is  a  presumption  which  the  courts 
are  bound  to  draw  when  the  facts  are  undisputed  and  undisturbed 
by  conflicting  evidence,**  and  its  effect  is  to  cast  the  burden  of  proof 
on  to  the  plaintiff."*^  It  would  seem  to  follow  that  it  should  be  closed 
as  a  presumption  of  law,*  though  it  has  been  characterized  as  a  pre- 

12.  Courtney  v.  Staudenmayer,  56  732;  68  A.  S.  R.  883;  90  A.  S.  R.  669. 
Kan.  392,  43  Pac.  758,  54  A.  S.  R.  17.  See  Limitation  op  Actions, 
592;  Bean  v.  Tonnele,  94  N.  Y.  381,  vol.  17,  p.  984  et  seq. 

46. Am.  Rep.  153;  Gulick  v.  Loder,  13  18.  Chesapeake,   etc.,   Canal   Co.   v. 

N.  J.  L.  68,  23  Am.  Dec.  711.  United  States,  223  Fed.  926,  139  C. 

Note :  8  Ann.  Cas.  780.  C.  A.  406,  L.R.A.1916B  734. 

13.  Courtney  v.  Staudenmayer,  56  19.  Alston  v.  Hawkins,  105  N.  C.  3, 
Kan.  392,  43  Pac.  758,  54  A.  S.  *R.  592;  11  S.  E.  164,  18  A.  S.  R.  874;  Gregory 
Booker  v.  Booker,  29  Grat.  (Va.)  605,  v.  Commonwealth,  121  Pa.  St.  611,  15 
26  Am.  Rep.  401.  Atl.  452,  6  A.  S.  R.  804. 

14.  Boyce  v.  Lake,  17  S.  C.  481,  43  20.  Beekman  v.  Hamlin,  19  Ore.  383, 
Am.  Rep.  618.  24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A. 

15.  Chesapeake,  etc.,  Cannl  Co.  v.  454;  Morrison  v.  Collins,  127  Pa.  St. 
United  States,  223  Fed.  926,  139  C.  28,  17  Atl.  753,  14  A.  S.  R.  827:  In 
C.  A.  406,  L.R.A.1916B  734.  re  Ash,  202  Pa.  St.  422,  51  Atl.  1030, 

16.  Chesapeake,   etc..   Canal    Co.    v.  90  A.  8.  R.  658. 

United  States,  223  Fed.  926,  139   C.       Notes:  18  A.  S.  R.  879;  64  A.  S.  R. 
C.  A.  406,  L.R.A.1916B  734;   Court-   732;  68  A.  S.  R.  883. 
nev  V.  Staudenmaver,  50  Kan,  392,  43       1.  Beekman  v.  Hamlin,  19  Ore.  383, 
Pac.  758,  54  A.  *S.   R.   592;   Booker  24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A. 
V.  Booker,  29  Grat.  (Va.)  605,  26  Am.   454. 

Rep.  401.  Notes:  18  A.  S.  R.  883;  68  A.  S.  R. 

Notes:  8  Am.  Dec.  311;  64  A.  S.  R.   883. 
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sumption  of  fact  for  the  reason  that  it  may  be  rebutted.*  By  other 
courts  the  question  of  the  presumption  of  payment  from  the  lapse 
of  time  is  said  to  be  one  of  fact  and  law,  and  cannot  be  determined 
by  the  court  until  the  evidence  on  the  point  is  before  it.'  This  pre- 
sumption is  an  artificial  and  arbitrary  rule  of  law,*  which  gives  to 
the  evidence  a  technical  efficacy  beyond  its  simple  and  natural  force 
and  oper&tion.*  The  presumption  of  payment  is  not  a  bar  to  an 
action  on  the  original  contract,*  and  the  burden  of  proof  on  the 
creditor  is  not  to  establish  a  new  contract,  or  promise,  as  when  a 
debt  is  barred  by  the  statute  of  limitations,  but  to  show  by  competent 
evidence  that  the  debt  or  judgment  has  not  been  paid.' 

148*  Effect  of  Presumption. — ^The  presumption  of  payment  is  con- 
clusive in  the  sense  that  where  it  appears  that  the  requisite  time  has 
elapsed  and  no  countervailing  evidence  is  given,  neither  the  court  nor 
the  jury  is  at  liberty  to  find  that  the  debt  was  not  paid;  ®  but  it  is 
not  conclusive  in  the  sense  that  the  plaintiff  may  not  introduce  evi- 
dence to  disprove  the  fact  which  by  force  of  law  the  lapse  of  time 
establishes.*  Some  courts  hold  that  after  the  lapse  of  the  prescribed 
period  of  time,  the  presumption  of  payment  is  conclusive  where  the 
creditor  has  been  during  the  period  inactive,  or  there  has  been  no 
recognition  of  the  liability  of  the  debtor.^® 

2.  Jameson  v.  Bixey,  94  Va.  342,  Ore.  383,  24  Pac.  195,  20  A.  S.  R.  827, 
26  S.  E.  861,  64  A.  S.  R.  726.  10  L.R.A.  454. 

Note:  3  A.  S,  R.  515;  18  A.  S.  R.  Notes:  11  Am,  Dec.  737;  135  A.  S. 

884.  R.  110. 

3.  Lewis  V.  Schwenn,  93  Mo.  26,  9.  Chesapeake,  etc..  Canal  Co.  v. 
2  S.  W.  391,  3  A.  S.  R.  511.  United  States.  223  Fed.  926,  139  C. 

4.  Gregory  v.  Commonwealth,  121  C.  A.  406,  L.R.A.1916B  734;  livings- 
Pa.  St  611,  15  Atl.  452,  6  A.  S.  ton  v.  Livingston,  4  Johns.  (N.  Y.)  287, 
R.  804;  Stover  v.  Duren,  3  Strob.  L.  8  Am.  Dec.  562:  Beekraan  v.  Hamlin, 
(S.  C.)  448,  51  Am.  Dec.  634;  Booker  19  Ore.  383,  24  Pac.  195,  20  A.  S.  R. 
V.  Booker,  29  Grat.  (Va.)  605,  26  Am.  827,  10  L.R.A.  454;  Hummel  v.  Lilly, 
Rep.  401.  188  Pa.  St.  463,  41  Atl.  613,  68  A. 

Notes:  64  A.  S.  R.  732;  68  A.  S.  R.  S.  R.  879;  Booker  v.  Booker,  29  Grat. 
883;  90  A.  S.  R.  659.  (Va.)  605,  26  Am.  Rep.  40L 

5.  Gulick  V.  Loder,  13  N.  J.  L.  68,       Notes:  53  Am.  Dec.  734;  18  A.  S. 

23  Am.  Dec.  711.  R.  879;  64  A.  S.  R.  732;  68  A.  S.  R. 

6.  Courtney    v.    Staudenmayer,    56  899. 

Kan.  392,  43  Pac.  758,  54  A.  S.  R.  10.  Philippi  v.  Philippe,  115  U.  S. 
592;  Booker  v.  Booker,  29  Grat.  (Va.)  151,  5  S.  Ct.  1181,  29  U.  S.  (L.  ed.) 
605,  26  Am.  Rep.  401.  336;  Semple  v.  Glenn,  91  Ala.  245,  6 

Notes:  53  Am.  Dec.  734;  68  A.  S.  R.  So.  46,  9  So.  265,  24  A.  S.  R.  894; 
883;  90  A.  S.  R.  659.  Roach  v.   Cox,  160  Ala.  425,  49   So. 

7.  Beekman  v.  Hamlin,  19  Ore.  383,  578,  135  A.  S.  R.  107,  Hmiting  Mc- 

24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A.  Arthur  v.  Carrie,  32  Ala.  75,  70  Am. 
454.  Dec.  529;   Stover  v.  Duren,  3  Strob. 

8.  Faj^an  v.  Bach,  253  111.  588,  97  L.  (S.  C.)  448,  51  Am.  Dec.  634; 
N.  E.  1087,  Ann.  Cas.  1913A  505;  Charleston  Dist.  v.  Steedman,  Harp.  L. 
Gulick  V.  Loder,  13  N.  J.  L.  68,  23  (S.  C.)  287, 18  Am.  Dec.  652.  And  see 
Am.  Dec.  711;  Beekman  v.  Hamlin,  19  infra,  par.  157  et  seq. 
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149.  Presumption  as  Merely  Defensive. — ^The  law  formerly  was 
that  the  statute  of  limitations  could  be  used  only  as  a  shield  and  not 
as  a  sword,  but  this  view  has  been  very  much  modified,  and  a  limita- 
tion title  may  be  used  as  a  means  by  which  to  reclaim  the  possession 
of  land  as  well  as  a  means  of  defense,  and  there  is  an  inclination 
among  some  courts  to  take  the  same  view  of  the  presumption  of 
payment.^*  Generally,  however,  the  presumption  of  payment  can- 
not be  availed  of  as  a  weapon  of  attack  in  a  case  involving  the  rights 
to  land,  and  it  has  been  determined  that  while  the  presumption  is 
available  as  a  defense  in  a  proceeding  to  enforce  payment  of  the  pur- 
chase money,  yet  the  vendee  in  possession  is  not  entitled  to  the  benefit 
of  the  presumption  in  a  proceeding  in  which  he  asks  for  affirmative 
relief.^*  While  the  weight  of  authority  supports  the  rules  stated, 
there  is  very  good  authority  maintaining  the  view  that  the  presump- 
tion of  payment  arising  from  lapse  of  time  is  available  to  defeat 
an  action  of  ejectment  brought  by  a  vendor  against  his  vendee  on  the 
ground  that  the  vendee  had  failed  to  pay  the  purchase  price.*' 

150.  Debts  Affected  by  Presumption. — ^It  may  be  stated  generally 
that  the  presumption  of  payment  arising  from  the  lapse  of  time  is 
applicable  to  every  debt,  no  matter  how  solemn  the  instrument  may 
be  by  which  the  debt  is  evidenced.**  Specifically,  the  presumption 
has  been  applied  to  debts  arising  on  simple  contracts  generally,**  to 
stock  subscriptions,**  notes,*^  leases,*®  legacies,**  taxes,-®  contracts  for 
the  sale  of  land,*  fiduciary  debts  of  every  character  due  from  a  trustee 
to  his  cestui  que  trust,*  and  obligations  arising  out  of  agency.'  It 
is  also  applicable  to  sealed  instruments  or  specialties,*   including 

11.  Fagan  v.  Bach,  253  lU.  588,  97       Note:  18  A.  S.  R.  882. 

N.  E.  1087,  Ann.  Cas.  1913A  505.    And  18.  Bailey  v.  Jackson,  16  Johns.  (N. 

see   Adverse   Possession,   vol.    1,   p.  Y.)  210,  8  Am.  Dec.  309. 

691;  Limitation  op  Actions,  vol.  17,  19.  Note:  18  A.  S.  R.  883. 

p.  681.  20.  Notes:  18  A.  S.  R.  884;  90  A. 

12.  Note :  Ann.  Cas.  1913A  508.  S.  R.  659. 

13.  Fa^an  v.  Bach,  253  Til.  588,  97  1.  Fagan  v.  Bach,  253  Hi.  588,  97 
N.  E.  1087,  Ann.  Cas.  1913A  505.  N.  E.  1087,  Ann.  Cas.  1913A  505  and 

14.  Gregory   v.    Com.,   121   Pa.    St  note. 

611, 15  Ail.  452,  6  A.  S.  R.  804;  Hum-  2.  Philippi  v.  Philippe,  115  U.  S. 
mel  V.  Lilly,  188  Pa.  St.  463,  41  Atl.  151,  5  S.  Ct.  1181,  29  U.  S.  (L.  ed.) 
613,  68  A.  S.  R.  879.  336:  Sample  v.  Glenn,  91  Ala.  245,  6 

Notes:  54  A.  S.  R.  594;  68  A.  S.  R.   So.  46,  9  So.  265,  24  A.  S.  R.  894. 
899;  135  A.  S.  R.  110.  3.  Long  v.  Thayer,  150  U.  S.  520, 

15.  Bean  v.  Tonnele,  94  N.  Y.  381,  14  S.  Ct.  189,  37  U.  S.  (L.  ed.)  1167; 
46  Am.  Rep.  153.  Roberts  v.  Armstrong,  1  Bush  (Ky.) 

16.  Sample  v.  Glenn,  91  Ala.  245,  263,  89  Am.  Dec.  624. 

€  So.  46,  9  So.  265,  24  A.  S.  R.  894.  4.  Bean  v.  Tonnele,  94  N.  Y.  381, 

17.  Smith  v.  Niagara  F.  Ins.   Co.,  46  Am.  Rep.  153. 

60  Vt.  682, 15  Atl.  353,  6  A.  S.  R.  144,  Notes:  6  A.  S.  R.  811;  10  L.R.A. 
1  L.R.A.  216.  454. 
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judgments,®  bonds,*  recognizances,'  and  sealed  notes.'  A  question  has 
been  sometimes  raised  whether  the  doctrine  of  presumption  arising 
from  the  lapse  of  time  and  total  neglect  to  take  any  measures  to 
enforce  a  claim  could  property  be  applied  to  the  case  of  a  mortgage 
of  real  estate;  and  in  some  of  the  eariier  English  cases  the  doctrine 
is  advanced  that  the  common  law  presumption  applicable  to  bonds, 
judgments,  etc.,  arising  from  a  delay  of  twenty  years  to  enforce  the 
same,  does  not  apply  in  the  case  of  a  mortgage,  because  the  legal 
estate  is  in  the  mortgagee,  and  the  inortgagor  is  a  mere  tenant  at  will, 
and  his  possession  is  therefore  the  possession  of  the  mortgagee.  But 
this  doctrine  was  repudiated  by  Lord  Thurlow,  and  the  cases  of  debts 
secured  by  mortgages  are  placed  on  the  same  footing  with  other 
demands,  and  held  liable  to  be  defeated  by  the  same  presumptions 
arising  from  lapse  of  time.*  And  this  presumption  of  the  payment 
of  a  mortgage  or  release  of  an  estate  is  often  made  against  what  is 
believed  to  be  the  very  fact,  for  the  purpose  of  quieting  a  long  adverse 
possession,  and  to  prevent  virtual  fraud,  by  the  setting  up  of  dormant 
title  long  since  supposed  to  have  become  extinct.^® 

151.  Debts  within  Statute  of  Limitations. — The  courts  have  fre- 
quently said  in  discussion  that  the  presumption  applies  only  to  debts 
not  embraced  by  the  statute  of  limitations,*^  but  there  appears  to  be 
no  good  reason  why  a  defendant  may  not  avail  himself  of  the  pre- 
sumption of  payment,  if  it  is  applicable,  although  the  action  is 
brought  on  an  obligation  covered  by  a  statute  of  limitations.*^    And 

6.  Gaines  v.  Miller,  111  U.  S.  395,  Dec.  384;  Barker  v.  Jones,  62  N.  H. 

4  S.  Ct.  426,  28  U.  S.  (L.  ed.)  466;  497,  13  A.  S.  R.  586;  Wanmaker  v. 

Gulick  V.  Loder,  13  N.  J.  L.  68,  23  Am.  Van  Buskirk,  1  N.  J.  L.  685,  23  Am. 

Dec.  711;  Beekman  v.  Hamlin,  19  Ore.  Dee.  748;  Jackson  v.  Wood,  12  Johns. 

.383,  24  Pac.  195,  20  A.  S.  K.  827,  10  (N.  Y.)  242,  7  Am.  Dec.  315;  Bailey 

L.R.A.  454  and  note;  Hummel  v.  Lilly,  v.  Jackson,  16  Johns.  (N.  Y.)  210,  8 

188  Pa.  St.  463,  41  Atl.  613,  68  A.  S.  Am.  Dec.  309. 

R.  879.  Notes:  23  Am.  Dec.  755;  18  A.  S.  R. 

Note:  18  A.  S.  ft.  883.  881. 

6.  Bailey  v.  Jackson,  16  Johns.  (N.  And  see  Mortgages,  vol.  19,  pp. 
Y.)    210,   8   Am.   Dec.   309:   Bean   v.  457-458. 

Tonnele,  94  N.  Y.  381,  46  Am.  Rep.  10.  Beekman  v.  Hamlin,  19  Ore. 
153;  Boyce  v.  Lake,  17  S.  C.  481,  43  383,  24  Pac.  195,  20  A.  S.  R.  827,  10 
Am.  Rep.  618.  L.R.A.  454. 

Notes:  88  Am  Dec.  590;  18  A.  S.  R.  11.  Gregory  v.  Com.,  121  Pa.  St.. 
880.  611, 15  Atl.  452,  6  A.  S.  R.  804;  Stover 

7.  Hummel  v.  Lilly,  188  Pa.  St.  463,  v.  Duren,  3  Strob.  L.  (S.  C.)  448,  51 
41  Atl.  613,  68  A.  S.  R.  879.  Am.  Dec.  634;  Smithpeter  v.  Ison,  4 

8.  Morrison  v.  Collins,  127  Pa.  St.  Rich.  L.  (S.  C.)  203,  53  Am.  Dec. 
28,  17  Atl.  753,  14  A.  S.  R.  827  and  732;  Boyce  v.  Lake,  17  S.  C.  481,  43 
note;  Boyce  v.  Lake,  17  S.  C.  481,  43  Am.  Rep.  618. 

Am.  Rep.  618.  Notes:  53  Am.  Dec.  734;  13  A.  S. 

9.  Belknap  v.  Gleason,  11  Conn.  R.  586;  54  A.  S.  R.  594;  1  L.R.A.  628. 
160,  27  Am.  Dec.  721;  Howland  v.  12.  Courtney  v.  Staudenmayer,  56 
Shurtleff,  2  Mete.  (Mass.)  26,  35  Am.    Kan.  392,  43  Pac.  758,  54  A.  S.  R.  592. 
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it  is  held  that  the  presumption  of  payment  applies  and  precludes 
recovery  on  a  debt  which  by  reason  of  the  defendant's  absence  from 
the  state  is  not  barred  by  a  statute  of  limitations.^*  It  has  also  been 
held  that  a  new  statute  of  limitations  which  prescribes  that  the  time 
of  limitation  should  begin  to  run  on  a  particular  day  as  to  all  causes 
of  action  which  existed  on  that  day  does  not  prevent  a  defendant 
from  interposing  the  defense  that  the  obligation  was  paid  by  reason 
of  the  lapse  of  time,  although  under  the  statute  it  was  still  enforce- 
able.i* 

152.  Time  Necessary  to  Raise  Presumption. — The  length  of  time 
which  is  required  to  elapse  before  the  presumption  of  payment  will 
arise  is  different  in  different  jurisdictions.  As  a  general  rule,  how- 
ever, twenty  years  is  the  period  adopted,^*  though  it  is  variously  fixed 
at  sixteen  years,**  fifteen  years,*'  and  sometimes  ten  years.*® 

153.  Lapse  of  Time  for  Less  Period  as  Evidence. — The  presump- 
tion of  payment  never  arises  from  lapse  of  time  alone,  short  of  the 
period  fixed  by  law.*'  In  a  given  case,  if  there  are  no  circumstances 
tending  to  aid  the  presumption  of  payment,  and  the  presumption 
does  not  arise  for  want  of  the  necessary  time,  it  would  be  the  duty 
of  the  court  so  to  instruct  the  jury  and  withdraw  it  from  their 

13.  Courtney  v.  Staudenmayer,  56  Dec.  732;  Boyce  v.  Lake,  17  S.  C.  481, 
Kan.  392,  42  Pac.  758,  54  A.  S.  R.  43  Am.  Rep.  618;  Jameson  v.  Rixey, 
592;  Bean  v.  Tonnele,  94  N.  Y.  381,  94  Va.  342,  26  S.  E.  861,  64  A.  S. 
46  Am.  Rep.  153.  R.  726. 

14.  Booker  v.  Booker,  29  Grat.  Notes:  11  Am.  Dec.  737;  53  Am. 
(Va.)  605,  26  Am.  Rep,  401.  Dec.  734;  88  Am.  Dec.  590;  6  A.  S.  R. 

15.  Gaines  v.  Miller,  111  U.  S.  395,  811;  13  A.  S.  R.  586;  18  A.  S.  R.  881, 
4  S.  Ct.  426,  28  U.  S.  (L.  ed.)  466;  883  et  seq.;  54  A.  S.  R.  594;  68  A.  S. 
Chesapeake,  etc.,  Canal  Co.  v.  United  R.  883,  899;  90  A.  S.  R.  659;  135 
States,  223   Fed.  926,  139   C.   C.   A.  A.  S.  R.  110;  1  L.R.A.  628. 

406,    L.R.A.1916B    734;    Belknap    v.  16.  Atkinson     v.    Dance,    9    Yerg. 

Gleason,  11  Conn.  160,  27  Am.  Dec.  (Tenn.)  424,  30  Am.  Dec.  422;  Con- 

721;  McCoy  v.  Morrow,  18  111.  519,  68  necticut  Mut.  L.  Ins.  Co.  v,  Dunscomb, 

Am.  Dec.  578;  Barker  v.  Jones,  62  N.  108  Tenn.  724,  6^  S.  W.  345,  91  A. 

H.  497,  13  A.  S.  R.  586;  Wanmaker  S.  R.  769,  58  L.R.A.  694. 

V.  Van  Buskirk,  1  N.  J.  Eq.  685,  23  Note :  18  A.  S.  R.  883. 

Am.  Dec.  748;  Gulick  v.  Loder,  13  N.  17.  Smith  v.  Niagara  F.  Ins.   Co., 

J.  L.  68,  23  Am.  Dec.  711;  Jackson  60  Vt.  682,  15  Atl.  353,  6  A.  S.  R. 

V.  Wood,  12  Johns.  (N.  Y.)  242,  7  Am.  144,  1  L.R.A.  216. 

Dec.  315;  Bean  v.  Tonnele,  94  N.  Y.  18.  Note:  18  A.  S.  R.  884. 

381,  46  Am.  Rep.  153;   Beekman  v.  19.  Belknap   v.   Gleason,    11   Conn. 

Hamlin,  19  Ore.  383,  24  Pac.  195,  20  160,  27  Am.  Dec.  721;  Adair  v.  Adair, 

A.  S.  R.  827,  10  L.R.A.  454  and  note;  5  Mich.  204,  71  Am.  Dec.  779;  Adlum 

Gregory  v.  Com.,  121  Pa.  St.  611,  15  v.  Yard,  1  Rawle  (Pa.)  163,  18  Am. 

Atl.  452,  6  A.  S.  R.  804;  Morrison  v.  Dec.  608;  Hummel  v.  Lilly,  188  Pa. 

Collins,  127  Pa.   St.  28,  17  Atl.  753,  St.  463,  41  Atl.  613,  68  A.  S.  R.  879 ; 

14  A.  S.  R.  827  and  note;  Hummel  v.  Grafton  Bank  v.  Doe,  19  Vt.  463.  47 

Lilly,  188  Pa.  St.  463,  41  Atl.  613,  68  Am.  Dec.  697. 

A.  S.  R.  879  and  note;  Smithpeter  v.  Notes:   23  Am.  Dec.  755;   71  Am. 

Ison,  4  Rich.  L.  (S.  C.)  203,  53  Am.  Dec.  785;  18  A.  S.  R.  880,  885. 
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consideration.-^  It  is  true,  however,  that  time  has  always  been  regarded 
as  an  auxiliary  to  other  facts  and  circumstances  on  questions  of  pay- 
ment, possessing  more  or  less  importance  as  the  period  may  have  been 
longer  or  shorter,  and  it  may  in  connection  with  other  circumstances 
establish  the  fact  of  payment.^ 

154.  Application  of  Presumption  to  State. — When  the  state  comes 
into  its  courts,  it  is  subject  like  all  other  suitors  to  the  established 
rules  of  evidence.  It  must  meet  the  burden  of  proof,  its  evidence 
must  be  relevant,  material,  the  best  attainable,  and  must  be  presented 
in  due  order  under  the  regular  rules  of  procedure.  In  all  such  respects 
it  stands  on  the  same  footing  as  ordinary  litigants.  Statutes  of  limita- 
tion do  not  apply  to  it,  because  the  maxim  nullum  tempus  occurrit 
regi,  though  probably  in  its  origin  a  part  of  royal  prerogative,  has 
been  adopted  in  our  jurisprudence  as  a  matter  of  important  public 
policy.  But  rules  of  evidence  and  legal  presumptions  are  not  changed 
for  or  against  the  state  as  a  suitor.  A  statute  of  limitation  is  a  legis- 
lative bar  to  the  right  of  action,  but  the  presumption  of  payment 
from  the  lapse  of  time  is  not  a  bar  at  all,  but  simply  a  rule  of  evi- 
dence, affecting  the  burden  of  proof.  There  is  no  good  reason  why 
it  should  not  apply  to  the  state  just  as  other  legal  rules  and  presump- 
tions do.  And  it  has  been  so  held,*  though  the  contrary  view  is 
supported  by  some  authority.' 

155.  Evidence  to  Strengthen  Presumption. — ^The  fact  that  a  cred- 
itor during  the  period  when  he  might  have  enforced  his  demand  by 
suit,  if  he  had  one,  was  in  indigent  circumstances  and  needed  the  use 
of  his  means  is  a  circumstance  tending  to  fortify  the  presumption 
that  the  demand  has  been  paid  or  otherwise  satisfied,*  especially  when 
taken  in  connection  with  the  easy  and  solvent  circumstances  of  the 
obligor.* 

20.  Hummel   v.  Lilly,  188  Pa.   St.  861,  64  A.  S.  B.  726. 

463,  41  Atl.  613,  68  A.  S.  R.  879.  Notes:   11  Am.  Dec.  737;  53  Am. 

1.  Dox  V.  Postmaster  General,  1  Pet.  Dec.  735;  88  Am.  Dec.  590;  18  A.  S. 

318,  7  U.  S.   (L.  ed.)   160;  Adair  v.  R.  880,  885. 

Adair,  5  Mich.  204,  71  Am.  Dec.  779;  2.  Chesapeake,    etc.,    Canal    Co.    v. 

Bailey  v.  Jackson,  16  Johns.   (N.  Y.)  United  States,  223  Fed.  926,  139  C. 

210,  8  Am.  Dec.  309;  Bean  v.  Tonnele,  C.  A.  406,  L,R.A.1916B  734  and  note 

94  N.  Y.  381, 46  Am.  Rep.  153 ;  Hamil-  (applying  presumption  in   action   by 

ton  V.  Hamilton,  18  Pa.  St.  20,  55  Am.  the  United  States) ;  In  re  Ash,  202  Pa. 

Dec.  585 ;  Hummel  v.  Lilly,  188  Pa.  St.  St.  422,  51  Atl.  1030,  90  A.  S.  R.  658. 

463,  41  Atl.  613,   68  A.   S.  R.  879;  3.  Note:  L.R.A.1916B  740. 

Smithpeter  v.  Ison,  4  Rich.  L.  (S.  C.)  4.  Bean  v.  Tonnele,  94  N.  Y.  381, 

203,    53    Am.    Dec.    732;    Husky    v.  46  Am.  Rep.  153. 

Maples,  2  Coldw.  (Tenn.)  25,  88  Am.  Notes:  88  Am.  Dec.  590;  18  A.  S. 

Dec.  588;  Walker  v.  Emerson,  20  Tex.  R.  882;  8  Ann.  Cas.  780. 

706,  23  Am.  Dec.  207;  Grafton  Bank  5.  Morrison  v.  Collins,  127  Pa.  St 

V.  Doe,  19  Vt.  463,  47  Am.  Dec.  697;  28,  17  Atl.  753,  14  A.  S.  R.  827. 

Jameson  v.  Rixey,  94  Va.  342,  26  S.  E.  Note :  88  Am.  Dec.  590. 
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156.  Interruption  of  Period  by  Infancy,  Nonresidence,  etc. — The 
doctrine  of  prescription  rests  on  principles  different  from  the  statute 
of  limitations,®  and  the  period  of  time  necessary  to  raise  the  pre- 
sumption of  payment  is  not  interrupted  by  intervening  infancy, 
coverture,'  or  nonresidence  of  the  defendant.^  Neither  is  the  period 
interrupted  by  a  state  of  war  between  the  countries  of  the  respective 
parties.*  Some  courts,  however,  have  held  that  the  period  is  inter- 
rupted by  the  nonresidence  of  the  defendant,^®  or  the  existence  of 
war  between  the  governments  of  the  respective  parties.*^ 

Rebuttal  of  Preav/mption  of  Payment 

157.  In  General. — The  presumption  arising  from  lapse  of  time 
may  be  repelled  by  evidence  showing  nonpayment,**  in  which  respect 
it  differs  from  the  bar  created  bv  the  statute  of  limitations.*'  The 
facts  and  circumstances  relied  on  to  rebut  the  presumption  must  neces- 
sarily be  within  twenty  years  before  suit  is  brought.** 

158.  Sufficiency  of  Evidence. — There  is  a  marked  difference  of 
judicial  opinion  as  to  the  character  and  sufficiency  of  the  evidence 
required  to  rebut  the  presumption  of  payment.  Some  of  the  authori- 
ties hold  that  any  evidence  tending  to  prove  nonpayment  may  be 
sufficient;  that  the  fact  must  be  found  by  the  jury,  and  that  any 
evidence  ordinarily  competent  on  the  question  of  payment,  if  it  satis- 

6.  See  supra,  par.  146.  Mete.   (Mass.)   26,  35  Am.  Dec.  384; 

7.  Gaines  v.  Miller,  111  U.  S.  396,  Lewis  v.  Schwenn,  93  Mo.  26,  2  S.  W. 
4  S.  Ct.  426,  28  U.  S.  (L.  ed.)  466,  391,  3  A.  S.  R.  511;  Barker  v.  Jones, 
apparently  overruling  Dunlop  v.  Ball,  62  N.  H.  497,  13  A.  S.  R.  586;  Bailey 
2  Cranch  180,  2  U.  S.  (L.  ed.)  246;  v.  Jackson,  16  Johns.  (N.  Y.)  210,  8 
Semple  v.  Glenn,  91  Ala.  245,  6  So.  Am.  Dec.  309 ;  Beekman  v.  Hamlin,  19 
46,  9  So.  265,  24  A.  S.  R.  894;  Roach  Ore.  383,  24  Pac.  195,  20  A.  S.  R.  827, 
V.  Cox,  160  Ala.  425,  49  So.  578,  135  10  L.R.A.  454;  Gregory  v.  Com.,  121 
A.  S.  R.  107.  Pa.  St.  611,  15  Atl.  452,  6  A.  S.  R. 

8.  Roach  V.  Cox,  160  Ala.  425,  49  804;  Connecticut  Mut.  L.  Ins.  Co.  v. 
So.  578,  135  A.  S.  R.  107;  Courtney  Dunscomb,  108  Tenn.  724,  69  S.  W. 
V.  Staudenmayer,  56  Kan.  392,  43  Pac.  345,  91  A.  S.  R.  769,  58  L.R.A.  694; 
758,  54  A.  S.  R.  592.  Jameson  v.  Rixey,  94  Va.  342,  26  S.  E. 

9.  Roach  V.  Cox,  160  Ala.  425,  49  861,  64  A.  S.  R.  726;  Stark  v.  Brown, 
So.  578, 135  A.  S.  R.  107.  12  Wis.  572,  78  Am.  Dec.  762. 

10.  Latimer  v.  Trowbridge,  52  S.  C.  Notes:  53  Am.  Dec.  734;  3  A.  S.  R. 
193,  29  S.  E.  634,  68  A.  S.  R.  893.  515;  6  A.  S.  R.  811;  13  A.  S.  R.  586; 

11.  Dunlop  V.  Ball,  2  Cranch  180,  18  A.  S.  R.  880,  882,  884;  68  A.  S.  R. 
2  U.  S.  (L.  ed.)  246;  Bailey  v.  Jack-  883,  899;  Ann.  Cas.  1913 A  509. 

son,  16  Johns.    (N.  Y.)    210,   8  Am.  13.  Adair  v.  Adair,  5  Mich.  204,  71 

Dec.  309.  Am.  Dec.  779;  Allison  v.  Wood,  104 

Note:  68  A.  S.  R.  899.  Va.  765,  52  S.  E.  559,  7  Ann.  Cas. 

12.  Iligginson  v.  Mein,  4  Cranch  721.  And  see  Limitation  op  Actions, 
415,  2  U.  S.  (L.  ed.)  664;  Chesapeake,  vol.  17,  pp.  666-667. 

etc.,  Canal  Co.  v.  United  States,  223       14.  Gregory  v.   Com.,  121   Pa.    St 
Fed.  926,  139  C.  C.  A.  406,  L.R.A.   611,  15  Atl.  452,  6  A.  S.  R.  804. 
1916B  734;   Rowland  v.   Shurtleff,  2 
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fies  the  jury,  is  all  that  tho  law  requires.^*  It  has  been  held  that 
the  positive  testimony  of  the  plaintiff  that  the  debt  had  not  beeti 
paid  is  sufficient;  ^®  but  other  courts  follow  the  rule  that  while  the 
same  precision  and  particularity  of  proof  is  not  required  as  in  the 
case  of  a  plea  of  the  statute  of  limitations,  still  the  presumption  of 
payment  after  twenty  years  is  a  strong  one,  and  the  evidence  to  rebut 
it  must  be  satisfactory  and  convincing,^'  and  clear  and  explicit.^** 
Especially  is  this  so  where  suit  is  not  brought  until  after  the  debtor's 
death.**  Another  class  of  cases  holds  that  the  presumption  is  one 
of  law,  and  can  be  rebutted  only  by  some  positive  act  of  unequivocal 
recognition,  like  part  payment  or  a  written  admission,  or  at  least 
a  clear  and  well  identified  verbal  promise  of  admission,  intelligently 
made  within  the  period  of  twenty  years.-®  According  to  these  courts 
the  presumption,  though  rebuttable,  has  a  much  stronger  foothold 
than  to  be  overthrown  by  a  mere  balance  of  probabilities  or  by  an 
adverse  conclusion  or  belief  deduced  simply  from  the  weight  of  testi- 
mony; that  it  was  originally  admitted  in  analogy  to  the  prevailing 
statute  of  limitations,  and  in  considering  evidence  which  rebuts  it, 
the  same  principles  are  applicable  as  in  considering  evidence  which 
takes  a  case  out  of  the  statute.*  After  the  presumption  once  arises 
it  will  gather  strength  with  each  succeeding  year,  and  the  evidence 
to  overthrow  it  must,  of  course,  be  correspondingly  increased.* 

159.  Admission  and  Acknowledgment. — In  most  jurisdictions  an 
admission  of  the  nonpayment  of  a  debt,  made  within  the  period 
required  to  raise  the  presumption,  and  either  before  or  after  the 
presumption  has  arisen,  is  admissible  to  rebut  it,  and  if  clearly  proven 
will  generally  be  sufficient  to  do  so.'     It  is  of  no  consequence  that 

16.  Frye  v.  Hubbell,  74  N.  H.  358,  Y.)  243,  7  Am.  Dec.  315, 
68  Atl.  325,  17  L.R.A.(N.S.)  1197;  19.  Beekman  v.  Hamlin,  19  Ore. 
Beekman  v.  Hamlin,  19  Ore.  383,  24  383,  24  Pac.  195,  20  A.  S.  R.  827,  10 
Pac.  195,  20  A.  S.  R.  827,  10  L.R.A.  L.R.A.  454  (stating  rule) ;  Gregory  v. 
454;  Gregory  v.  Com.,  121  Pa.  St.  Com.,  121  Pa.  St.  611,  16  Atl.  452,  6 
611,   15   Atl.  452,   6  A.   S.   R.   804;   A.  S.  R.  804. 

Morrison  v.  Collins,  127  Pa.  St.  28,  20.  Beekman  v,  Hamlin,  19  Ore. 
17  Atl.  753, 14  A.  S.  R.  827;  Connect-  383,  24  Pac.  195,  20  A.  S.  R.  827,  10 
icut  Mut.  L.  Ins.  Co.  v.  Dunscomb,  108  L.R.A.  454  (stating  rule) ;  Boyce  v. 
Tenn.  724,  69  S.  W.  345,  91  A.  S.  R.  Lake,  17  S.  C.  481,  43  Am.  Rep.  618. 
769,  58  L.R.A.  694;  Allison  v.  Wood,  1.  Boyce  v.  Lake,  17  S.  C.  481,  43 
104  Va.  765,  52  S.  E.  559,  7  Ann.  Cas.  Am.  Rep.  618;  Latimer  v.  Trowbridge, 
721.  52  S.  C.  193,  29  S.  E.  634,  68  A.  S.  R. 

Note:  i8  A.  S.  R.  887.  893. 

16.  Jameson  v.  Rixev,  94  Va.  342,  2.  Gregory  v.  Com.,  121  Pa.  St.  611, 
26  S.  E.  861,  64  A.  S.  R.  726.  15  Atl.  452,  6  A.  S.  R.  804. 

17.  Beekman  v.  Hamlin,  19  Orp.  383,  3.  Beekman  v.  Hamlin,  19  Ore.  383, 
24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A.  24  Pac.  195,  20  A.  S.  R.  827,  10 
454;  Gregory  v.  Com.,  121  Pa.  St.  611,  L.R.A.  454. 

15  Atl.  452,  6  A.  S.  R.  804.  Notes :  6  A.  S.  R.  811 ;  18  A.  S,  R. 

Note:  18  A.  S.  R.  880.  883,  885;   1  L.R.A.   628;    Ann.   Cas. 

18.  Jackson  v.  Wood,  12  Johns,  (N.    1913A  509. 
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the  admission  of  nonpayment  is  accompanied  by  a  refusal  to  pay; 
the  action  is  not  founded  on  a  new  promise,  but  on  the  original  indebt- 
edness; the  question  as  against  the  presumption  is  whether  the  debt 
is  in  fact  unpaid.*  The  evidence  may  consist  of  the  defendant's  admis- 
sions made  to  the  creditor  himself,  or  to  his  agent,  or  even  to  a 
stranger,  but  an  admission  will  not  be  as  readily  implied  from  lan- 
guage casually  addressed  to  a  stranger  as  when  addressed  to  the  cred- 
itor in  reply  to  a  demand  for  the  debt.®  In  those  jurisdictions  wherein 
strict  proof  in  rebuttal  is  required  the  rule  is  that  so  long  as  the 
lapse  of  time  is  not  sufficient  to  raise  the  presumption  any  admissions 
in  conflict  with  the  inference  of  payment  go  to  the  jury  along  with 
it,  and  all  are  weighed  together  according  to  their  natural  force, 
but  when,  by  the  expiration  of  full  twenty  years,  the  presumption 
of  payment  has  acquired  an  artificial  force,  so  that  it  stands  in  place 
of  belief,  an  admission  that  the  payment  has  not  in  fact  been  made 
cannot  of  itself  destroy  the  effect  which  considerations  of  policy  have 
given  to  a  certain  period  of  time,  whether  the  payment  has  or  has 
not  been  made;  ®  but  it  can  be  rebutted  only  by  a  written  admission, 
or  at  least  a  clear  and  well  identified  promise  or  admission,  intelli- 
gently made.'  And  especially  after  the  presumption  has  arisen  an 
admission  simply  that  it  has  not  been  paid  will  not  be  sufficient 
unless  it  be  an  admission  amounting  to  an  acknowledgment  of  a 
subsisting  liability  like  that  which  would  renew  a  debt  barred  by 
the  statute.^  If  the  admission  is  accompanied  by  any  conduct  or 
expression  indicative  of  an  unwillingness  to  pay  it  will  not  be  suffi- 
cient to  rebut  the  presumption. •  While  a  payment  made  by  one 
co-obligor  will  rebut  the  presumption  of  payment  and  be  eS^ective 
against  the  others,^®  a  naked  acknowledgment  of  the  debt  and  a  prom- 
ise to  pay  it,  whenever  made  and  however  unqualified  they  may  be,  by 
one  obligor  cannot  bind  his  co-obligor,  and  deprive  him  of  the  benefit 
of  that  presumption  which  the  law  makes  in  his  behalf.*^ 

160.  Partial  Payments. — Part  payment  of  the  debt  or  a  payment 
of  interest  on  it  at  any  time  within  the  period  required  to  raise  the 
presumption  of  payment  will  rebut  it.*^     And  it  is  the  generally 

4.  Gregory  v.  Com.,  121  Pa,  St.  611,  ,     Note :  88  Am.  Dec.  590. 

15  Atl.  452,  6  A.  S.  R.  804.  9.  Stover    v.    Duren,    3    Strob.    L. 

5.  Gregory  v.  Com.,  121  Pa.  St.  611,  (S.  C.)  448,  51  Am.  Dec.  634. 
15  Atl.  452,  6  A.  S.  R.  804.  10.  See  infra,  par.  160. 

6.  Stover  v.  Duren,  3  Strob.  L.  11.  Campbell  v.  Brown,  86  N.  C. 
(S.  C.)  448,  51  Am.  Dec.  634.  376,  41  Am.  Rep.  464. 

7.  Beekman  v.  Hamlin,  19  Ore.  383,  12.  Beekman  v.  Hamlin,  19  Ore. 
24  Pac  195,  20  A.  S.  R.  827,  10  383,  24  Pac.  195,  20  A.  S.  R.  827,  10 
L.R.A.  454.  L.R.A.  454;   Dickson  v.   Gourdin,  29 

8.  Stover    v.    Duren,    3    Strob.    L.  S.  C.  343,  7  S.  E.  510,  1  L.R.A.  628. 
(S.  C.)  448,  51  Am.  Dec.  634;  Boyce  Notes:   18   A.   S.   B.   883,   887;    1 
V.  Lake,  17  S.  C.  481,  43  Am.  Rep.  L.R.A.  628. 

618. 
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admitted  doctrine  that  such  a  payment  made  by  one  obligor  in  a 
bond  will  take  the  case  out  of  the  rule  of  presumptions  as  to  all 
his  co-obligors.  Various  reasons  have  been  assigned  for  thus  hold- 
ing. In  some  of  the  cases  it  is  said  that  a  payment  is  an  unequivocal 
admission  of  the  debt  as  still  subsisting,  more  reliable  than  any  mere 
promise,  as  being  more  deliberately  made  and  less  subject  to  miscon- 
struction. Again,  it  is  said  to  be  an  act  which  inures  to  the  benefit 
of  all  the  obligors  alike,  and  of  which  each  one  could  avail  himself, 
in  case  he  were  sued  on  the  bond  within  the  time,  and  as  they  might 
take  the  advantage  of  it,  so  all  must  be  bound  by  it.^'  The  correct- 
ness of  the  rule  itself  has  been  gravely  doubted  by  some  courts  of 
»the  very  highest  respectability,  and  repudiated.^* 

161.  Financial  Condition  of  Debtor. — Evidence  of  the  insolvency 
or  inability  of  the  debtor  to  pay  is  admissible  to  rebut  the  presump- 
tion of  payment  and  may  be  sufficient  to  do  so  alone,^^  or  when  sup- 
ported by  other  facts  and  circumstances.^*  It  is  well  settled,  however, 
that  when  insolvency  is  relied  on  to  rebut  the  presumption,  the 
creditor  must  show  that  it  existed  during  the  entire  statutory  period 
next  after  the  maturity  of  the  debt.*'  But  the  fact  that  the  debtor 
was  able  to  pay  will  not  rebut  the  presumption.*®  There  is  authority 
for  the  rule  that  the  presumption  is  not  rebutted  by  the  poverty  of 
the  debtor  during  the  time  necessary  to  raise  the  presumption.*^ 

162.  Demands;  Nonresidence;  Relationship  of  Parties. — Proof  of 
demands  on  the  part  of  the  creditor  and  promise  to  pay  on  the  part 
of  the  debtor,  if  within  the  period  necessary  to  raise  the  presumption, 
is  sufficient  to  rebut  it;  ^^  but  a  mere  demand  without  more  has  been 
declared  to  be  insufficient.  So  a  call  for  unpaid  stock  subscriptions 
made  by  a  court  in  a  proceeding  in  which  the  stockholders,  individu- 
ally, were  not  parties  is  held  not  to  be  sufficient  to  rebut  the  pre- 
sumption that  a  subscription  was  paid.*  While  nonresidence  during 
the  period  necessary  to  raise  the  presumption  of  payment  is  compe- 
ls. Campbell   v.   Brown,   86   N.    C.   Dunscomb,  108  Tenn.  724,  69  S.  W. 

376,  41  Am.  Rep.  464.  345,  91  A.  S.  R.  769,  58  L.R.A.  694. 

14.  Campbell  v.  Brown,  86  N.  C.  17.  Alston  v.  Hawkins,  105  N.  C.  3. 
376,  41   Am.   Rep.  464   (stating  rule  11  S.  E.  164,  18  A.  S.  R.  874. 

in  New  York).  Note:  18  A.  S.  R.  885. 

15.  Wanmaker  v.  Van  Buskirk,  1  18.  Morrison  v.  Collins,  127  Pa.  St. 
N.  J.  Eq.  685,  23  Am.  Dec.  748;  AIs-  28,  17  Atl.  753,  14  A.  S.  R.  827  and 
ton  V.  Hawkins,  105  N.  C.  3,  11  S.  E.   note. 

164,   18   A.   S.   R.   874;   Beekman   v.  19.  Rogers  v.  Judd,  5  Vt.  236,  26 

Hamlin,  19  Ore.  383,  24  Pac.  195,  20  Am.  Dec.  301. 

A.  S.  R.  827,  10  L.R.A.  454;  Connect-  20.  Beekman    v.    Hamlin,    19    Ore. 

ieut  Mut.  L.  Ins.  Co.  v.  Dunscomb,  108  383,  24  Pac.  195,  20  A.  S.  R.  827,  10 

Tenn.  724,  69  S.  W.  345,  91  A.  S.  R.  L.R.A.  454. 

769,  58  L.R.A.  694.  Note :  Ann.  Cas.  1913A  509. 

Notes:  8  Ann.  Cas.  780;  Ann.  Cas.  1.  Seraple  v.  Glenn,  91  Ala.  245,  6 

1913A  509.  So.  46,  9  So.  265.  24  A.  S.  R.  894. 

16.  Connecticut  Mut.  L.  Ins.  Co.  v. 
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tent  as  tending  to  rebut  the  presumption,  and  when  accompanied 
with  other  circumstances  may  do  so,'  still  nonresidence  alone  during 
the  period  necessary  to  raise  the  presumption  is  not  sufficient.'  The 
relationship  between  the  parties  may  repel  the  presumption  arising 
from  lapse  of  time  that  there  is  no  debt,  where  to  exact  payment 
might  have  occasioned  distress.* 

163.  Institution  of  Proceedings  by  Creditor. — The  institution  of 
legal  proceedings  for  the  recovery  of  a  debt  prior  to  the  lapse  of  time 
necessary  to  give  rise. to  a  presumption  of  payment,  and  the  prose- 
cution thereof  with  diligence,  is  strong  evidence  tending  to  rebut  the 
presumption;  but  such  proceedings  should  not  be  allowed  to  have 
this  effect  if  instituted  for  the  sole  purpose  of  repelling  the  presump; 
tion  of  payment,  and  not  in  good  faith,  with  the  sincere  object  of 
recovering  the  debt  claimed.'^  Evidence  of  proceedings  instituted  prior 
to  the  ripening  of  the  presumption,  though  the  judgment  in  such 
action  was  void  for  want  of  legal  service  of  process,  may  be  used  in 
rebuttal,®  and  although  the  original  action  was  terminated  by  reason 
of  defects  in  the  pleading  or  the  form  of  action  pursued,  if  the  cred- 
itor commenced  a  new  action  within  a  reasonable  time  after  the  termi- 
nation of  the  former,  although  subsequent  to  the  time  when  the  pre- 
sumption of  payment  would  have  been  complete,  proof  of  the  former 
action  will  be  allowed  to  rebut  the  presumption  of  payment.  There 
seems  to  be  some  conflict  in  the  authorities  as  to  the  eflfect  of  pro- 
ceedings instituted  a'fter  the  lapse  of  time  necessary  to  make  the  pre- 
sumption of  payment  complete.  It  is  held  that  the  failure  of  a 
defendant  to  defend  an  action  or  proceeding  instituted  after  the  pre- 
sumption has  arisen  rebuts  the  presumption.  There  is,  however,  some 
authority  for  the  contrary  view.^  An  action  to  be  sufficient  to  rebut 
the  presumption  must  be  directly  against  the  debtor,  and  it  follows, 
therefore,  that  an  action  instituted  against  a  corporation  in  which 
the  stockholders  are  not  parties  individually  will  not  rebut  the  pre- 
sumption that  a  stock  subscription  was  paid  after  the  lapse  of  the 
necessary  time.^  Likewise  creditors  of  an  estate  cannot  rebut  the 
presumption  that  their  claims  have  been  paid  by  showing  that  pro- 
ceedings were  instituted  to  close  the  estate,  where  they  were  not  made 
parties,  or  enjoined  from  prosecuting  their  claims.  And  proceedings 
instituted  on  a  judgment  obtained  against  one  co-obligor  cannot  be 

2.  Bailey    ▼.    Jackson,    16    Johns.  24  Pac.  195,  20  A.  S.  R.  827, 10  L.R.A. 
(N.  Y.)  210,  8  Am.  Dec.  309;  Alston  454;  Allison  v.  Wood,  104  Va.  765,  52 
V.  Hawkins,  105  N.  C.  3,  11  S.  E.  164,  S.  E.  559,  7  Ann.  Cas.  721  and  note. 
18  A.  S.  R.  874.  6.  Allison  v.  Wood,  104  Va.  765,  52 

3.  Alston  v.  Hawkins,  105  K  C.  3,  S.  E.  559,  7  Ann.  Cas.  721  and  note. 
11  S.  E.  164,  18  A.  S.  R.  874.  7.  Note:  7  Ann.  Cos.  723,  724. 

4.  Wanmaker  v.  Van  Buskirk,  1  N.       8.  Semple  v.  Glenn,  91  Ala.  245,  § 
J.  Eq.  685,  23  Am.  Dec.  748.  So.  46,  9  So.  265,  24  A.  S.  R.  894. 

5.  Beekman  v.  Hamlin,  19  Ore.  383, 
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used  as  evidence  tending  to  rebut  the  presumption  arising  in  favor 
of  the  other.*  The  question  has  often  arisen  whether  the  institution 
of  proceedings  that  are  not  strictly  actions  will  rebut  the  presump- 
tion of  payment  arising  from  the  lapse  of  time.  Generally  the  institu- 
tion of  proceedings  subsequent  to  judgment,  for  the  purpose  of  enforc- 
ing the  judgment,  will  be  effective  to  rebut  the  presumption ;  *®  but 
the  mere  ex  parte  acts  of  a  judgment  creditor,  in  which  the  debtor 
has  no  part  and  of  which  he  is  not  notified,  will  not  tend  to  rebut 
the  presumption  of  payment.** 

164.  Pleadings  of  Parties. — ^The  mere  allegation  on  the  part  of 
the  plaintiff  that  no  portion  of  the  debt  had  ever  been  paid  will  not 
suflRce  to  rebut  the  presumption  of  payment;  otherwise,  there  would 
be  no  use  of  a  presumption  of  payment  resulting  from  lapse  of  time.** 
But  a  plea  of  payment  entered  by  the  defendant  and  supported  by 
proof  will  rebut  the  presumption,  for  the  whole  theory  of  presump- 
tions arising  from  the  staleness  of  the  claim  is  based  on  the  absence 
of  proof  bearing,  in  the  one  or  the  other  way,  directly  on  the  subject.*' 
It  has  been  held  that  if  an  affidavit  of  defense,  in  a  proceeding  to 
revive  a  judgment  more  than  twenty  years  old,  affirmatively  sets  up 
the  defense  of  presumption  of  payment  from  lapse  of  time,  an  addi- 
tional averment  therein  that  the  defendant  has  not  made  any  ''new 
promise  nor  paid  any  money  on  account  of  said  judgment"  does  not 
rebut  the  presumption  of  payment.  It  should  be  regarded  as  the 
negation  of  any  obligation  arising  from  a  payment  on  account,  and 
not  as  a  declaration  that  the  whole  debt  is  due  because  none  of  it 
has  been  paid.** 

XIII.  Recovery  of  Payments 

Voluntary  Payments 

165.  In  General. — It  is  a  universally  recognized  rule  that  money 
voluntarily  paid  under  a  claim  of  right  to  the  payment,  and  with 
knowledge  of  the  facts  by  the  person  making  the  payment,  cannot 
be  recovered  back  on  the  groimd  that  the  claim  was  illegal,*^  or  that 

9.  Note:  7  Ann.  Cas.  724.  15.  Hamilton  v.  Dillin,  21  Wall.  73, 

10.  Notes:  1  L.R.A.  628;  7  Ann.  22  U.  S.  (L.  ed.)  528;  United  States 
Cas.  724.  V.  Wilson,  168  U.  S.  273,  18  S.  Ct.  85, 

11.  Note:  7  Ann.  Cas.  724.  42  U.  S.  (L.  ed.)  464;  United  States 

12.  Hummel  v.  lilly,  188  Pa.  St.  v.  Edmondston,  181  U.  S.  500,  21  S. 
463,  41  Atl.  613,  68  A.  S.  R.  879.  Ct.  718,  45  U.  S.  (L.  ed.)  971;  Rector 

13.  Adair  v.  Adair,  5  Mich.  204,  71  v.  Collins,  46  Ark.  167,  55  Am.  Rep. 
Am.  Dec.  779;  Connecticut  Mut.  L.  571;  Brumagin  v.  Tillinghast,  18  Cal. 
Ins.  Co.  V.  Dunscomb,  108  Tenn.  724,  265.  79  Am.  Dec.  176;  Beecher  v. 
69  S.  W.  345,  91  A.  S.  R.  769,  58  Buckingham,  18  Conn.  110,  44  Am. 
L.R.A.  694.  Dec.  580  and  note;  Cobb  v.  Charter, 

14.  Hummel  v.  Lilly,  188  Pa.  St.  32  Conn.  358,  87  Am.  Dec.  178 :  Kimp- 
463,  41  Atl.  613,  68  A.  S.  R.  879.  ton  v.  Studebaker  Bros.  Co.,  14  Idaho 
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there  was  no  liability  to  pay  in  the  first  instance,**  though  the  payer 
makes  the  payment  expressly  reserving  his  right  to  litigate  his  claim/' 
or  under  the  impression  that  the  demand  was  legal.*®  So  it  has  been 
held  that  where  one  pays  a  part  of  a  claim  and  in  a  suit  to  recover 
the  balance  it  is  decided  that  there  was  no  liability  he  cannot  recover 
the  part  originally  paid.*'  The  rule  applies  not  only  as  between 
individuals  but  also  to  cases  in  which  one  of  the  parties  is  the  govern- 

552,  94  Pac.  1039,  125  A.  S.  R.  185,  N.  W.  922,  44  A.  S.  R.  529 ;  Peters  v. 
14  Ann.  Cas.  1126;  Illinois  GHass  Co.  Marietta,  etc.,  R.  Co.,  42  Ohio  St.  275, 
V.  Chicago  Telephone  Co.,  234  111.  535,  51  Am.  Rep.  814;  Carson  v.  McFar- 
85  N.  E.  200,  18  L.R.A.(N.S.)  124;  land,  2  Rawle  (Pa.)  118,  19  Am.  Dec. 
Ligonier  v.  Ackerman,  46  Ind.  552,  15  627;  Morris  v.  Tarin,  1  Dall.  (Pa.) 
Am.  Rep.  323;  Ellsworth  v.  Randall,  147,  1  U.  S,  (L.  ed.)  76,  1  Am.  Dec. 
78  la.  141,  42  N.  W.  629,  16  A.  S.  R.  233 ;  Taylor  v.  Board  of  Health,  31 
425;  Hubbard  v.  Hickman,  4  Bush  Pa.  St.  73,  72  Am.  Dec.  724;  Pepper- 
(Ky.)  204,  96  Am,  Dec.  297;  Worsley  day  v.  Citizens*  Nat.  Bank,  183  Pa. 
V.  New  Orleans  Second  Municipality,  St.  519,  38  Atl.  1030,  63  A.  S.  R.  769, 
9  Rob.  (La.)  324,  41  Am.  Dec.  333;  39  L.R.A.  529;  Robinson  v.  Charles- 
New  Orleans,  etc.,  R,  Co.  v.  Louisiana  ton,  2  Rich.  L.  (S.  C.)  317,  45  Am. 
Oonstr.,  etc.,  Co.,  109  La.  13,  33  So.  Dec.  739;  Kenneth  v.  South  Carolina 
61,  94  A.  S.  R.  395  and  note;  Balti-  R.  Co.,  15  Rich.  L.  (S.  C.)  284,  98 
more,  etc.,  R.  Co.  v.  Faunce,  6  Gill  Am.  Dec.  382  and  note;  Hardaway  v. 
(Md.)  68,  46  Am.  Dec.  655  and  note;  Southern  R,  Co.,  90  S.  C.  475,  73  S.  E. 
Lester  v.  Baltimore,  29  Md.  415,  96  1020,  Am.  Cas.  1913D  266;  Boyd  v. 
Am.  Dec.  542;  Schwarzenbaeh  v.  Anderson,  1  Overt.  (Tenn.)  438,  3 
Odorless  Excavating  Apparatas  Co.,  Am.  Dee.  762;  Leach  v.  Cowan,  125 
65  Md.  34,  3  Atl.  676,  57  Am.  Rep.  Tenn.  182,  140  S.  W.  1070,  Ann.  Cas. 
301;  Jordon  v.  Phelps,  3  Cush.  (Mass.)  1913C  188;  Flock  v.  National  Bank  of 
545,  50  Am.  Dec.  747 ;  Benson  v.  Mon-  Commerce,  8  Utah  193,  30  Pac.  746, 
roe,  7  Cush.  (Mass.)  125,  54  Am.  Dec.  17  L.R.A.  583;  Gilson  v.  Bingham,  43 
716  and  note;  Wyman  v.  Fiske,  3  Al-  Vt.  410,  5  Am.  Rep.  289. 
len  (Mass.)  238,  80  Am.  Dec.  66  and  Notes:  19  Am.  Dec.  135;  27  Am. 
note;  Regan  v.  Baldwin,  126  Mass.  Dec.  489;  94  A.  S.  R.  409,  423;  8  U. 
485,  30  Am.  Rep.  689;  Joannin  v.  S.  (L.  ed.)  301;  33  U.  S.  (L.  ed.)  346. 
Ogelvie,  49  Minn.  564,  52  N.  W.  217,  And  see  Assumpsit,  vol.  2,  p.  784. 
32  A.  S.  R.  581,  16  L.R.A.  376;  Claf-  16.  Baltimore,  etc.,  R.  Co.  v. 
lin  V.  McDonough,  33  Mo.  412,  84  Faunce,  6  Gill  (Md.)  68,  46  Am.  Dec. 
Am.  Dec.  54;  Evans  v.  Gale,  17  N.  H.  655;  Schwarzenbaeh  v.  Odorless  Ex- 
573,  43  Am.  Dec.  614;  Boutelle  v.  cavating  Apparatus  Co.,  65  Md.  34,  3 
Melendy,  19  N.  H.  196,  49  Am.  Dec.  Atl.  676,  57  Am.  Rep.  301;  Claflin  v. 
152;  Decker  v.  Adams,  28  N.  J.  L.  511,  McDonough,  33  Mo.  412,  84  Am.  Dec. 
78  Am.  Dec.  65;  Camden  v.  Green,  54  54;  Adams  v.  Reeves,  68  N.  C.  134, 
N.  J.  L.  591,  25  Atl.  357,  33  A.  S.  R.  12  Am.  Rep.  627;  Leach  v.  Cowan, 
686;  Waite  v.  Leggette,  8  Cow.  (N.  Y.)  325  Tenn.  182,  140  S.  W.  1070,  Ann. 
395,  18  Am.  Dec.  441  and  note;  Howes   Cas.  1913C  188. 

V.  Barker,  3  Johns.  (N.  Y.)  506,  3  17.  Bulkley  v.  Stewart,  1  Day 
Am.  Dec.  526;  Hall  v.  Shultz,  4  Johns.  (Conn.)  130,  2  Am.  Dec.  57;  Mowatt 
(N.  Y.)  240,  4  Am.  Dec.  270;  Adams  v.  Wright,  1  Wend.  (N.  Y.)  355,  19 
V.  Reeves,  68  N.  C.  134,  12  Am.  Rep.   Am.  Dec.  508. 

()27;  Simms  v.  Vick,  151  N.  C.  78,  65       18.  Baltimore  v.  Lefferman,  4  Gill 
S.  E.  621,  18  Ann.  Cas.  669,  24  L.R.A.    (Md.)  425,  45  Am.  Dec.  145. 
(N.S.)  517;  Wessell  v.  D.  S.  B.  Johns-       19.  Fuller    v.    Shattuck,    13    Gray 
ton  Land,  etc.,  Co.,  3  N.  D.  160,  54    (Mass.)  70,  74  Am.  Dec.  622  and  note. 
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ment.*^  But  the  government  as  well  as  individuals  has  power  in  ail 
cases  to  waive  the  question  of  voluntary  payment,  and  provide  that 
any  mistake  shall  be  corrected  and  any  excess  of  payment  refunded 
by  the  oflScer  receiving  it.^ 

166.  Reason  for  Rule. — The  reason  of  the  rule  that  money  volun- 
tarily paid  with  full  knowledge  of  the  facts  can  never  be  recovered 
and  its  propriety  are  quite  obvious  when  applied  to  a  case  of  pay- 
ment on  a  mere  demand  of  money  unaccompanied  with  any  power 
or  authority  to  enforce  such  demand,  except  by  suit  at  law.  In  such 
case,  if  the  party  would  resist  an  unjust  demand,  he  must  do  so  at 
the  threshold.  The  parties  treat  with  each  other  on  equal  terms, 
and  if  litigation  is  intended  by  the  one  of  whom  the  money  is 
demanded,  it  should  precede  payment.  When  the  person  making 
the  payment  can  only  be  reached  by  a  proceeding  at  law,  he  is  bound 
to  make  his  defense  in  the  first  instance,  and  he  cannot  postpone 
the  litigation  by  paying  the  demand  in  silence  and  afterward  suing 
to  recover  the  amount  paid.^  Otherwise,  the  privilege  is  left  to  him 
of  selecting  his  own  time  and  convenience  for  litigatiui,  delaying 
it,  as  the  case  may  be,  until  the  evidence  on  which  his  adversary 
would  have  relied  to  sustain  his  claim  may  be  lost  by  the  lapse  of 
time  and  the  many  casualties  to  which  human  affairs  are  exposed.' 

167.  What  Constitutes  Voluntary  Payment. — A  definition  of  vol- 
untary payment  is  useful  only  to  the  extent  that  it  gives  the  elements 
which  must  exist  in  order  to  make  a  payment  voluntary.  Each  case 
must  necessarily  depend  on  its  own  peculiar  facts.  A  rule  which 
will  furnish  a  safe  guide  in  the  determination  of  particular  cases  is 
that  where  a  person  pays  an  illegal  demand,  with  a  full  knowledge 
of  all  the  facts  which  render  the  demand  illegal,  without  an  imme- 
diate and  urgent  necessity  therefor,  or  unless  to  release  his  person 
or  property  from  detention,  or  to  prevent  an  immediate '  seizure  of 
his  person  or  property,  such  payment  is  voluntary ;  *  and  the  fact 

20.  United    States    v.    Wilson,    168  note;  Decker  v.  Adams,  28  N.  J.  L. 
U.  S.  273,  18  S.  Ct.  85,  42  U.  S.  (L.   511,  78  Am.  Dec.  65. 
ed.)  464;  United  States  v.  Edmonds-       3.  Dickerman  v.  Lord,  21  la.  338, 
ton,  181  U.  S.  500,  21  S.  Ct.  718,  45  89  Am.  Dec.  579. 
XJ.  S.  (L.  ed.)  971.  Note:  94  A.  S.  B.  410. 

1.  United  States  v.  Edmondston,  181  4.  Union  Pac.  R.  Co.  v.  Dodge 
U.  S.  500,  21  S.  Ct.  718,  45  U.  S.  County,  98  U.  S.  541,  25  U.  S.  (L. 
(L.  ed)  971.  ed.)  196;  Little  v.  Bowers,  134  U.  S. 

2.  Cobb  V.  Charter,  32  Conn.  358,  547,  10  S.  Ct.  620,  33  U.  S.  (L.  ed.) 
87  Am.  Dec.  178;  LIgonier  v.  Acker-  1016;  United  States  v.  New  York,  etc., 
man,  46  Ind.  552,  15  Am.  Rep.  323,  Mail  Steamship  Co.,  200  U.  S.  488,  26 
overruled  on  another  point  by  Jennings  S.  Ct.  327,  50  U.  S.  (L.  ed.)  569; 
V.  Fisher,  103  Ind.  112,  2  N.  E.  285;  Branson  v.  Crawford  County  Levee 
Dickerman  v.  Lord,  21  la.  338,  89  Dist,  107  Ark.  24,  153  S.  W.  828, 
Am.  Dec.  679;  New  Orleans,  etc.,  R.  Ann.  Cas.  1915A  493,  44  L.R.A.(N.S.) 
Co.  V.  Louisiana  Constr.,  etc.,  Co.,  109  293;  Illinois  Glass  Co.  v.  Chicago 
La.  13,  33  So.  517,  94  A.  S.  R.  395  and   Telephone  Co.,  234  111.  535,  85  N.  E. 
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that  the  person  making  the  payment  files  a  written  protest  at  the 
time  does  not  change  its  character.*  The  question  whether  a  pay- 
ment is  voluntary  or  involuntary  is  one  of  law  where  the  facts  are 
undisputed,*  but  when  the  facts  are  in  dispute  it  is  for  the  jury  to 
say  whether  the  money  was  paid  voluntarily  or  in  consequence  of 
compulsion  or  duress.^ 

168.  Illegal  Taxes. — The  entire  question  of  the  right  to  recover 
the  amount  of  illegal  taxes  paid  by  a  property  owner  is  fully  dis- 
cussed in  another  part  of  this  work,®  and  the  discussion  herein  is 
confined  to  the  question  whether  their  payment  is  voluntary.  In 
some  of  the  states  the  right  to  recover  illegal  taxes  paid  under  protest 
is  given  by  statute.  In  states  where  there  is  no  statute  regulating  the 
matter,  if  any  recovery  is  had,  it  must  be  under  the  rules  of  the 
common  law.*  In  most  jurisdictions  the  rule  prevails  in  the  ab- 
sence of  statute  that  the  payment  of  an  illegal  tax  with  full  knowl- 
edge of  the  facts,  and  without  any  fraud,  duress  or  extortion,  is  a 
voluntary  payment  although  made  under  protest.^®  At  the  same 
time,  when  taxes  are  paid  under  protest  that  they  are  being  illegally 
exacted,  or  with  notice  that  the  payer  contends  that  they  are  illegal, 
and  intends  to  institute  suit  to  compel  their  repayment,  a  recovery 
in  such  a  suit  may  on  occasion  be  had;  ^^  although  generally  speak- 
ing even  a  protest  or  notice  will  not  avail  if  the  payment  be  made 
voluntarily,  with  full  knowledge  of  all  the  circumstances,  and  with- 
out any  coercion  by  the  actual  or  threatened  exercise  of  power  pos- 
sessed, or  supposed  to  be  possessed,  by  the  party  exacting  or  receiving 
the  payment,  over  the  person  or  property  of  the  party  making  the 

200,  18  L.R.A.(N.S.)   124;  Wessel  v.  10.  Lambom  v.  Dickinson  County, 

D.  S.  B.  Johnston  Land,  etc.,  Co.,  3  97  U.  S.  181,  24  U.  S.  (L.  ed.)  926; 

K  D.  160,  64  N.  W.  922,  44  A.  S.  R.  Little  v.  Bowers,  134  U.  S.  547,  10  S. 

529  and  note.  Ct.    620,    33   U.    S.    (L.    ed.)    1016; 

5.  Union  Pac.  R.  Co.  v.  Dodge  Chesebrough  v.  United  States,  192  U. 
County,  98  U.  S.  541,  26  U.  S.  (L.  S.  253,  24  S.  Ct.  262,  48  U.  S.  (L. 
ed.)  196;  Little  v.  Bowers,  134  U.  S.  ed.)  432;  Brunson  v.  Crawford  County 
647,  10  S.  Ct.  620,  33  U.  S.  (L.  ed.)  Levee  Dist.,  107  Ark.  24,  153  S.  W. 
1016;  Wessel  v.  D.  S.  B.  Johnston  828,  Ann.  Cas.  1915A  493  and  note, 
Land,  etc.,  Co.,  3  N.  D.  160,  54  N.  W.  44  L.R.A.(N.S.)  293;  Louisville  v. 
922,  44  A.  S.  R.  529  and  note.  Becker,  139  Ky.  17,  129  S.  W.  311, 

Note:  Ann.  Cas.  1915A  495.  28  L.R.A.(N.S.)  1045;  Cox  v.  Welch- 

6.  Eslow  V.  Albion,  153  Mich.  720,  er,  68  Mich.  263,  36  N.  W.  69,  13  A. 
117  K  W.  328,  22  L.R.A.(N.S.)  872.  S.    R.    339;    Parcher    v.    Marathon 

7.  Adams  v.  Irving  Nat.  Bank,  116  County,  52  Wis.  388,  9  N.  W.  23,  38 
N.  Y.  606,  23  N.  E.  7,  15  A.  S.  R.  Am.  Rep.  745. 

447,  6  L.R.A.  491.  Notes:  94  A.  S.  R.  425;  Ann.  Cas. 

8.  See  Taxation.  1913C  1052. 

9.  Brunson  v.  Crawford  County  11.  Chesebrough  v.  United  States, 
Levee  Dist.,  107  Ark.  24,  153  S.  W.  192  U.  S.  253,  24  S.  Ct.  262,  48  U.  S. 
828,  Ann.  Cas.  1915A  493,  44  L.R.A.  (L.  ed.)  432. 

(N.S.)  293. 
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payment,  from  which  the  latter  has  no  other  means  of  immediate 
relief  than  such  payment.^* 

Involuntary  Payments 

169.  In  General. — It  is  a  well  settled  fact  that  illegal  payments 
coerced  under  duress  or  compulsion  may  be  recovered,*'  provided  the 
compulsion  furnishes  the  motive  for  the  payment  sought  to  be  recov- 
ered,** and  proceeds  from  the  person  against  whom  the  action  is 
brought.**  Where  money  is  paid  on  compulsion,  the  law  raises  an 
obligation  to  refund,  and  the  form  of  the  action  is  for  money  had 
and  received  to  the  plaintiff's  use.**  The  rules  governing  duress  of  the 
person  are  not  applied  in  all  their  rigor  to  persons  of  weak  or  impaired 
intellects.  The  mental  condition  of  the  person  acted  on  must  always 
be  taken  into  consideration.  The  law  does  not  leave  the  old,  the 
weak,  the  ignorant,  and  the  timid  at  the  mercy  of  those  who  would 
operate  on  their  fears  to  secure  the  payment  of  an  unlawful  demand. 
Regard  must  be  had  to  the  age,  sex,  and  condition  of  mind,  and  the 
law  relaxed  accordingly.*' 

12.  Little  V.  Bowers,  134  U.  S.  547,  Bulow  v.  Goddard,  1  Nott  &  McC. 
10  S.  Ct-  620,  33  U.  S.  (L.  ed.)  1016;  (S.  C.)  45,  9  Am.  Dec.  663;  Kenneth 
Chesebrongh  v.  United  States,  192  v.  South  Carolina  R.  Co.,  15  Rich.  L. 
U.  S.  253,  24  S.  Ct.  262,  48  U.  S.  (L.  (S.  C.)  284,  98  Am.  Dec.  382;  Boyd 
ed.)  432;  United  States  v.  New  York,  v.  Anderson,  1  Overt.  (Tenn.)  438,  3 
etc.,  Mail  Steamship  Co.,  200  U.  S.  Am.  Dec.  762;  Soderberg  v.  King 
488,  26  S.  Ct.  327,  50  U.  S.  (L.  ed.)  County,  15  Wash.  194,  45  Pac.  785, 
569.  55  A.  S.  R.  878,  33  L.R. A.  670 ;  Guetz- 

13.  Lambom  v.  Dickinson  County,  kow  Bros.  Co.  v.  Breese,  96  Wis.  591, 
97  U.  S.  181,  24  U.  S.  (L.  ed.)  926;  72  N.  W.  45,  65  A.  S.  R.  83. 

Swift,  etc.,  Co.  V.  United  States,  111       Notes:  51  Am.  Rep.  821;  94  A.  S. 

U.  S.  22,  4  S.  Ct.  244,  28  U.  S.   (L.  R.   411,   426;   49   L.R.A.(N.S.)    388; 

ed.)  341;  Arkansas  Bldg.,  etc.,  Ass'n  Ann.  Cas.  1913C  1052;  8  U.  S.  (L.  ed.) 

V.  Maddem,  175  U.  S.  269,  20  S.  Ct.  299,  300,  301. 

119,  44  U.  S.   (L.  ed.)  159;  Ligonier       14.  Brumagim  v.  Tillinghast,  18  Cal. 

V.    AcTcerman,   46   Ind.   552,   15   Am.   265,  79  Am.  Dec.  176;  Illinois  Glass 

Rep.  323,  overruled  on  another  point   Co.    v.    Chicago    Telephone    Co.',    234 

bv  Jennings  v.  Fisher,  103  Ind.  112,   111.  535,  85  N.  E.  200, 18  L.R.A.(N.S.) 

2  N.  E.  285 ;  Dickerman  v.  Lord,  21  la.   124. 

338,  89  Am.   Dec.  579;   Chamberlain       15.  United  States  v.  New  York,  etc., 

V.  Reed,  13  Me.  357,  29  Am.  Dec.  500;   Mail  Steamship  Co.,  200  U.  S.  488,  26 

Carew  v.  Rutherford,  106  Mass.  1,  8   S.   Ct.   327,  50  U.   S.    (L.  ed.)    569; 

Am.  Rep.  287;   Cribbs  v.   Sowle,  87  Brunson   v.   Crawford   County   Levee 

Mich.  340,  49  N.  W.  587,  24  A.  S.  R.  Dist.,   107  Ark.  24,  153  S.   W.   828, 

166  and  note;  Westlake  v.  St.  Louis,  Ann.  Cas.  1915A  493,  44  L.R.A.(N.S.) 

77  Mo.  47,  46  Am.  Rep.  4;  American  293  and  note. 

Brewing  Co.  v.  St.  Louis,  187  Mo.  367,       Note:  45  Am.  Dec.  154. 

86  S.  W.  129,  2  Ann.  Cas.  821;  Mow-       16.  McMillan    v.    Richards,    9    Cal. 

att  V.  Wright,  1  Wend.   (N.  Y.)  355,  365,  70  Am.  Dec.  655. 

19  Am.  Dec.  508;  Ripley  v.  Gelston,       17.  Note:  94  A.  S.  R.  418. 

9  Johns.  (N.  Y.)  201,  6  Am.  Dec.  271; 
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170.  What  Constitutes  Involuntary  Payment. — Wliat  shall  consti- 
tute the  compulsion  or  coercion  which  the  law  will  recognize  as  suffi- 
cient to  render  involuntary  is  often  a  question  of  difficulty.  From 
the  nature  of  the  question  no  very  precise  rules  can  be  laid  down. 
The  very  word  used  to  describe  an  involuntary  payment  imports  a 
payment  made  against  the  will  of  the  person  who  pays.  It  implies 
that  there  is  some  fact  or  circumstance  which  overcomes  the  will  and 
imposes  a  necessity  of  payment  in  order  to  escape  further  ills.^^ 
Ordinarily  it  may  be  said  duress  is  that  degree  of  constraint  or  danger 
either  actually  inflicted  or  threatened  and  impending,  sufficient  to 
overcome  the  mind  and  will  of  a  person  of  ordinary  firmness.^*  A 
rule  that  has  been  frequently  applied  is  that  to  constitute  the  coercion 
or  duress  which  will  be  regarded  as  sufficient  to  make  a  payment  invol- 
untary, there  must  be  some  actual  or  threatened  exercise  of  power 
possessed,  or  believed  to  be  possessed,  by  the  party  exacting  or  receiving 
the  payment  over  the  person  or  property  of  another,  for  which  the 
latter  has  no  other  means  of  immediate  relief  than  by  making  the 
payment. 2®  Beyond  these  and  similar  statements  of  general  prin- 
ciples, the  courts  have  not  attempted  to  lay  down  any  definite  and 
exact  rule  of  universal  application  by  which  to  determine  whether  a 
payment  is  voluntary  or  involuntary.  From  the  very  nature  of  the 
subject,  this  cannot  be  done,  as  each  case  must  depend  somewhat 
upon  its  own  peculiar  facts.  The  real  and  ultimate  fact  to  be  deter- 
mined in  every  case  is  whether  or  not  the  party  really  had  a  choice,* 
and  the  determination  of  that  question  is  for  the  jury.* 

18.  Illinois  Glass  Co.  v.  Chicago  (L.  ed.)  684;  Lonergan  v.  Buford,  148 
Telephone  Co.,  234  111.  535,  85  N.  E.  U.  S.  581,  13  S.  Ct.  684,  37  U.  S.  (L. 
200,  18  L.R.A.(N.S.)  124;  Dickerman  ed.)  569;  Vick  v.  Shinn,  49  Ark.  70,  4 
V.  Lord,  21  la.  338,  89  Am.  Dec.  579 ;  S.  W.  60,  4  A.  S.  R.  26 ;  Brumagin  v. 
Kilpatrick  v.  Germania  L.  Ins.  Co.,  Tillinghast,  18  Cal.  265,  79  Am.  Dec. 
183  N.  Y.  163,  75  K  E.  1124,  111  A.  176;  Bucknall  v.  Story,  46  Cal.  589, 
S.  R.  722,  2  L.R.A.(N.S.)  574;  Alston  13  Am.  Rep.  220;  Joannin  v.  Ogilvie, 
V.  Durant,  2  Strob.  L.  (S.  C.)  257,  49  49  Minn.  564,  52  N.  W.  217,  32  A.  S. 
Am.  Dec.  596.  R.   581,  16  L.R.A.   376;   David  •City 

19.  Maxwell  v.  Griswold,  10  How.  First  Nat.  Bank  v.  Sargeant,  65  Neb. 
242,  13  U.  S.  (L.  ed.)  405;  Robertson  594,  91  N.  W.  595,  59  L.R.A.  296; 
V.  Frank  Bros.  Co.,  132  U.  S.  17, 10  S.  Kilpatrick  v.  Germania  L.  Ins.  Co., 
Ct.  5,  33  U.  S.  (L.  ed.)  236;  Joannin  183  N.  Y.  163,  75  N.  E.  1124,  111  A. 
V.  Ogilvie,  49  Minn.  564,  52  N.  W.  217,   S.  R.  722,  2  L.R.A.(N.S.)  574. 

32  A.  S.  R.  581,  16  L.R.A.  376  and  Notes:  45  Am.  Dec.  155;  94  A.  S. 

note;  David  City  First  Nat.  Bank  v.  R.  411;  8  U.  S.  (L.  ed.)  301. 

Sargeant,  65  Neb.  594,  91  N.  W.  595,  1.  Joannin  v.  Ogilvie,  49  Minn.  564, 

59  L.R.A.  296.  52  N.  W.  217,  32  A.  S.  R.  581,  16 

Note:  94  A.  S.  R.  413.  L.R.A.  376;  American  Brewing  Co.  v. 

20.  Maxwell  v.  Griswold,  10  How.  St.  Louis,  187  Mo.  367,  86  S.  W.  129, 
242,  13  U.  S.  (L.  ed.)  405;  Radich  v.  2  Ann.  Cas.  821. 

Hutchins,  95  U.  S.  210,  24  U.  S.  (L.       Note:  22  L.R.A.(N.S.)  873. 
ed.)    409;    Cleaveland   v.    Richardson,       2.  Ritchie  v.  Sweet,  32  Tex.  333,  5 
132  U.  S.  318,  10  S.  Ct.  100,  33  U.  S.    Am.  Rep.  245 
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171.  Duress  of  Person  or  Property. — The  rule  of  the  early  common 
law  was  that  a  payment  is  not  to  be  regarded  as  compulsory  unless 
made  to  emancipate  the  person  or  property  from  an  actual  and  exist- 
ing duress  imposed  on  it  by  the  one  to  whom  the  money  is  paid,^ 
or  to  prevent  a  seizure  by  a  person  having  apparent  authority  to  that 
end."*  The  rule  of  the  common  law  worked  hardship  and  injustice 
in  many  instances,  and  this  ancient  doctrine  of  duress  of  person, 
and  later  of  goods,  has  been  much  relaxed  through  the  influence  of 
equity,  and  extended  so  as  to  admit  of  compulsion  of  business  and 
circumstances.*^  Money  paid  under  practical  compulsion  has  in 
many  cases  been  allowed  to  be  recovered,  as,  for  example,  payment 
made  to  obtain  goods  wrongfully  detained ;  *  excessive  fees  when  taken 
under  color  of  office;'  excessive  charges  collected  for  performance 
of  a  duty,  etc.  In  all  such  cases  there  was  a  moral  coercion  which 
destroyed  the  contract.®  At  one  time  it  was  considered  that  there 
could  not  exist  duress  as  to  real  property  so  as  to  authorize  a  recovery 
of  payment  made  by  reason  thereof ;  •  but  it  is  now  well  settled  that 
there  may  be  duress  with  respect  to  real  property  as  well  as  personal, 
so  as  to  render  a  payment  on  account  of  it  involuntary,  so  that  the 
money  may  be  recovered  back.^® 

172.  Necessity  for  Protest. — The  authorities  are  not  entirely  cleav 
as  to  whether  a  payment  of  an  illegal  demand  must  be  made  under 

3.  Vick  V.  Shinn,  49  Ark.  70,  4  S.  ing  Co.  v.  St.  Louis,  187  Mo.  367, 
W.  GO,  4  A.  S.  R.  26;  Brumagim  v.  26  S.  W.  129,  2  Ann.  Cas.  821.  See 
Tillinghast,  18  Cal.  265,  79  Am.  Dec.   Duress,  vol.  9,  pp.  72^723. 

176  and  note;  Li^onier  v.  Ackennan,  5.  Illinois    Glass    Co.    v.     Chicago 

46  Ind.  552,  15  Am.  Rep.  323,  over-  Telephone  Co.,  234  111.  535,  85  N.  E. 

ruled  on  another  point  by  Jennings  v.  200,    18    L.R.A.(N.S.)    124;    Greena- 

Fisher,  103Ind.  112,  2N.  E.  285;  Har-  baum  v.  King,  4  Kan.  332,  96  Am. 

mon  V.  Harmon,  61  Me.  227,  14  Am.  Dec.    172;    Chamberlain   v.    Reed,   13 

Rep.  556;  Baltimore  v.  Lefferman,  4  Me.   357,   29   Am.   Dec.    606;    David 

Gill  (Md.)  425,  45  Am.  Dec.  145  and  City  First  Nat.  Bank  v.  Sargeant,  65 

note ;  Joannin  V.  Ogilvie,  49  Minn.  564,  Neb.  594,  91  N.  W.  595,  59  L.R.A. 

52  N.  W.  217,  32  A.  S.  R.  581,  16  296;  Kilpatrick  v.  Germania  L.  Ins. 

L.R.A.  376  (stating  rule) ;  Claflin  v.  Co.,  183  N.  Y.  163,  75  N.  E.  1124,  111 

McDonough,  33  Mo.  412,  84  Am.  Dec.  A.  S.  R.  722,  2  L.R.A. (N.S.)  574. 

64  and  note;  David  City  First  Nat.  Note:  94  A  S.  R.  412. 

Bank  v.  Sargeant,  65  Neb.  594,  91  N.  6.  See  infra,  par.  186. 

W.  595,  59  L.R.A.  296  (stating  rule) ;  7.  See  infra,  par.  181. 

Adams  v.  Irving  Nat.  Bank,  116  N.  Y.  8.  See  infra,  par.  181. 

606,  23  N.  E.  7,  15  A.  S.  R.  447,  6  9.  Note:  45  Am.  Dec.  160. 

L.R.A  491  (stating  rule) ;  Kilpatrick  10.  Joannin    v.    Ogilvie,    49    Minn. 

V.  Germania  L.  Ins.  Co.,  183  N.  Y.  163,  564,  52  N.  W.  217,  32  A.  S.  R.  581, 

75  N.  E.  1124,  111  A.  S.  R.  722,  2  16  L.R.A.  376;^David  City  First  Nat. 

L.B.A.(N.S.)  574  (stating  rule).  Bank  v.   Sargeant,   65  Neb.   594,  91 

Notes:  45  Am.  Dec.  156;  94  A.  S.  N.  W.  595,  59  L.R.A.  296. 

B.  413.  Notes :  45  Am.  Dec.  160 ;  94  A.  S. 

4.  Claflin    v.   McDonough,    33    Mo.  R.  419 ;  16  L.R.A.  376. 
412,  84  Am.  Dec.  54;  American  Brew- 
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protest,  and  with  notice  of  an  intention  to  reclaim  it,  in  order  to 
enable  the  party  paying  to  recover  it  back.  No  doubt  it  is  always 
safest  to  protest  against  the  illegal  exaction.  The  circumstances  of 
different  cases  are  so  diverse  and  the  nature  of  the  question  is  such 
that  no  very  precise  rules  can  be  laid  down  which  will  fit  everv'^ 
case.  Ordinarily,  protest  is  evidence  of  compulsion  or  unwillingness 
to  pay,^^  and  is  a  notice  to  the  person  to  whom  the  payment  is  made 
that  the  person  paying  does  not  acquiesce  in  the  illegal  demand,  and 
thereby  surrender  up  any  right  he  may  have  to  recover  back  the 
money.^*  Protest  is  usually  expected  where  the  payment  is  made 
to  one  who  has  the  right  to  make  terms  with  the  payer;  *•  but,  where 
protest  would  be  useless,  it  is  superfluous.^*  Examples  are  to  be  found 
in  cases  where  a  railroad  company  fixes  its  own  rates  and  goods  are 
tendered  to  an  agent  who  has  no  authority  to  make  any  change  in 
such  rates,  and  where  a  protest  would  be  entirely  useless.**  In  some 
cases,  however,  protest  is  essential  to  show  that  the  person  making  the 
payment  did  not  acquiesce  in  the  legality  of  the  demand.  Thus  in 
customs  cases  where  a  payment  is  made  to  release  goods  held  for  import 
duties  it  is  held  that  protest  is  necessary  in  order  to  show  that  the 
legality  of  the  demand  was  not  admitted  when  the  payment  was 
made.*®  And  in  internal  revenue  tax  cases  the  same  rule  has  been 
applied  for  the  same  reason.*'  But  the  controlling  element  in  such 
cases  is  quite  generally  a  statute  requiring  protest  as  a  condition 
precedent  to  recovery.*® 

11.  Vick  V.  Shinn,  49  Ark.  70,  4  etc.,  R.  Co.,  42  Ohio  St.  275,  51  Am. 
S.  W.  60,  4  A.  S.  B.  26;  Brumagim  Rep.  814. 

V.   Tillinghast,  18   Cal.   265,  79   Am.  16.  Elliott  -v.    Swartwout,    10    Pet. 

Dec.  176;  lUinois  Glass  Co.  v.  Chicago  137,  9  U.  S.   (L.  ed.)   373;  Bend  v. 

Telephone  Co.,  234  111.  535,  85  N.  E.  Hoyt,  13  Pet.  263,  10  U.  S.  (L.  ed.) 

200,  18  L.R.A.(N.S.)  124.  154;  Union  Pacific  R.  Co.  v.  Dodge 

12.  McMillan  v.  Richards,  9  Cal.  County  Commissioners,  98  U.  S.  541, 
365,  70  Am.  Dec.  655 ;  Detroit  v.  Mar-  2?  U.  S.  (L.  ed.)  196  (stating  the 
tin,  34  Mich.  170,  22  Am.  Rep.  512.  rule);  Chesebrough  v.  United  States, 

13.  Illinois  Glass  Co.  v.  Chicago  192  U.  S.  253,  24  S.  Ct.  262,  48  U.  S. 
Telephone  Co.,  234  111.  535,  85  N.  E.  (L.  ed.)  432. 

200,  18  L.R.A.(N.S.)  124.  17.  Philadelphia  v.   Diehl,   5  Wall. 

14.  Illinois  Glass  Co.  v.  Chicago  720,  18  U.  S.  (L.  ed.)  614;  Brainard 
Telephone  Co.,  234  111.  535,  85  N.  E.  v.  Hubbard,  12  WaU.  1,  20  U.  S.  (L. 
200,  18  L.R.A.(N.S.)   124;  Peters  v.  ed.)  272. 

Marietta,  etc.,  R.  Co.,  42  Ohio  St.  275,  18.  Nichols  v.  United  States,  7  Wall. 

51  Am.  Rep.  814.  122,  19  U.   S.    (L.   ed.)    125;   Chese- 

Notes:  45  Am.  Dec.  163;  94  A.  S.  brough  v.  United   States,  192  U.   S. 

R.  421.  253,  24  S.  Ct.  262,  48  U.  S.  (L.  ed.) 

15.  Illinois    Glass    Co.    v.    Chicago  432;  United  States  v.  New  York,  etc., 
Telephone  Co.,  234  'Hl.  535,  85  N.  E.  Mail  Steamship  Co.,  200  U.  S.  488,  26 
200,    18    L.R.A.(N.S.)     124;    Hilton  S.  Ct.  327,  50  U.  S.  (L.  ed.)  569. 
Lumber  Co.  v.  Atlantic  Coast  Line  R.  Notes:  45  Am.  Dec  163;  49  L.R.A. 
Co.,  141  N.  C.  171,  53  S.  E.  823,  6  (N.S.)  389. 

L.R.A.(N.S.)  225;  Peters  v.  Marietta, 
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173.  Effect  of  Protest. — ^If  compulsion  exists,  and  the  payment  is 
made  and  known  to  be  made  under  the  influence  of  it,  the  absence 
of  formal  protest  cannot  defeat  a  recovery.^*  If  there  are  no  such 
circumstances  surrounding  the  payment  as  constitute  suflScient  com- 
pulsion in  the  eyes  of  the  law  in  accordance  with  the  principles  laid 
down  herein,  the  fact  that  the  payment  is  made  under  the  most  solemn 
protest  does  not  render  it  any  the  less  voluntary ;  ^®  it  does  not  impair, 
in  any  respect,  the  operative  effect  of  the  payment  as  a  discharge  of 
the  demand  on  which  it  is  made,  so  far  as  such  demand  is  legal.* 
In  such  case  the  payment  nuUiRes  the  protest  as  effectually  as  it 
obviates  the  previous  denial  and  contestation  of  the  claim.*  There 
are,  no  doubt,  cases  to  be  found  in  which  the  language  of  the  court,  if 
separated  from  the  facts  of  the  particular  case  under  consideration, 
would  seem  to  imply  that  a  protest  alone  was  sufficient  to  show  that 
the  payment  was  not  voluntary ;  but  on  examination  it  will  be  found 
that  the  protest  was  used  to  give  effect  to  the  other  attending  cir- 
cumstances,* and  other  considerations  seem  to  have  formed  the  ground- 
work of  the  decisions.* 

174.  Other  Means  of  Relief  Not  Available. — ^There  must  be  a  press- 
ing, controlling  and  immediate  necessity  on  the  person  making  the 
payment  to  render  it  compulsory  or  involuntary.  The  illegal  demand 
must  be  accompanied  by  the  apparent  power,  at  least,  to  carry  the 
threat  of  enforcement  into  immediate  execution,  and  there  must  be 
no  avenue  of  immediate  escape  from  the  threatened  injury  other  than 

19.  Note:  46  Am.  Dec.  163.  417;  49  L.R.A.(N.S.)    389;  8  U.  S. 

20.  Vick  v.   Shinn,  49   Ark.   70,   4.  (L.  ed.)  301. 

S.  W.  60,  4  A.  S-  R.  26 ;  Brunson  v.       1.  McMillan  v.  Richards,  9  Cal.  365, 
Crawford  County  Levee  Dist.,  107  Ark.   70  Am.  Dec.  655. 
24,  163  S.  W.  828,  Ann.  Cas.  1915A       2.  McMiUan  v.  Richards,  9  Cal.  365, 
493,  44  L.R.A.(N.S.)    293;  McMillan  70  Am.  Dec.  666. 
V.  Richards,  9  Cal.  365,  70  Am.  Dec.       Note :  46  Am.  Dec.  163. 
666 ;  Bmmagim  v.  Tillinghast,  18  CaL       3.  Chesebrough  v.  United  States,  192 
265,  79  Am.  Dec.  176;  Dickerman  v.  U.   S.  263,  24  S.   Ct.  262,  48  U.   S. 
Lord,  21  la.  338,  89  Am.  Dec.  679;    (L.  ed.)  432. 

New  Orleans,  etc.,  R.  Co.  v.  Louisiana  4.  Union  Pac.  R.  Co.  v.  Dodge 
Constr.,  etc.,  Co.,  109  La.  13,  33  So.  County  Commissioners,  98  U.  S.  541, 
51,  94  A.  S.  R.  395;  Lester  v.  Balti-  25  U.  S.  (L.  ed.)  196;  Arkansas  Bldg., 
more,  29  Md.  415,  96  Am.  Dec.  642;  etc.,  Ass'n  v.  Madden,  176  U.  S.  269, 
Benson  v.  Monroe,  7  Cush.  (Mass.)  20  S.  Ct.  119,  44  U.  S.  (L.  ed.)  159; 
125,  54  Am.  Dec.  716;  Detroit  v.  Mar-  Ligonier  v.  Ackerman,  46  Ind.  552,  15 
tin,  34  Mich.  170,  22  Am.  Rep.  612;  Am.  Rep.  323,  overruled  on  another 
Cox  V.  Welcher,  68  Mich.  263,  36  N.  point  by  Jennings  v.  Fisher,  103  Ind. 
W.  69, 13  A.  S.  R.  339 ;  Claflin  v.  Mc-  112,  2  N.  E.  286 ;  New  Orleans,  etc.,  R. 
Donough,  33  Mo.  412,  84  Am.  Dec.  Co.  v.  Louisiana  Constr.,  etc.,  Co.,  109 
64;  Wessel  v.  Johnston  Land,  etc.,  Co.,  La.  13,  33  So.  61,  94  A.  S.  R.  396 
3  N.  D.  160,  154  N.  W.  922,  44  A.  S.  and  note;  Jackson  v.  Newman,  69 
R.  629;  Beard  v.  Beard,  25  W.  Va.  Miss.  385,  42  Am.  Rep.  367. 
486,  52  Am.  Rep.  219.  Note:  22  L.R.A.(N.S.)  876. 

Notes :  45  Am.  Dec.  163 ;  94  A.  S.  R. 
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by  making  the  illegal  payment.*  But  where  dispute  arises  and  the 
debtor,  who  pays  under  protest,  has  at  hand  reasonable  means  of 
immediate  and  adequate  relief  other  than  by  making  the  payment, 
his  act  is  not  one  done  under  coercion.* 

175.  Legal  Remedy  Inadequate. — There  is  a  class  of  cases  where, 
although  there  is  a  legal  remedy,  a  person's  situation,  or  the  situation 
of  his  property,  is  such  that  the  legal  remedy  would  not  be  adequate 
to  protect  him  from  irreparable  prejudice;  where  the  circumstances 
and  the  necessity  to  protect  himself  or  his  property  otherwise  than 
by  resort  to  the  legal  remedy  may  operate  as  a  stress  or  coercion  on 
him  to  comply  with  the  illegal  demand.  In  such  cases  his  act  will 
be  deemed  to  have  been  done  under  duress,  and  not  of  his  free  will 
and  money  paid  may  be  recovered.^  Thus  one  who  negotiates  a  loan 
to  take  up  an  existing  mortgage  on  which  foreclosure  proceedings  have 
been  begun,  and  who  is  required,  under  protest,  to  pay  an  illegal 
bonus  to  secure  a  discharge  of  the  mortgage,  acts  under  duress  in  so 
doing,  and  is  entitled  to  recover  the  amount  paid.®  Likewise  where 
a  person,  in  order  to  consummate  a  loan  w^hich  he  had  nop:otiated 
to  pay  pressing  debts,  pays  an  invalid  mechanic's  lien  on  the  prop- 
erty which  was  to  be  given  as  security,  he  may  recover  the  money 
paid,  especially  where  he  had  no  other  available  means  of  raising 
the  money.'  Again,  where  a  person  pays  illegal  fees  to  secure  the 
filing  of  a  document  it  is  none  the  less  compulsory  because  he  could 
have  procured  a  writ  of  mandate  compelling  the  ollicer  to  file  the 
document  without  paying  the  fees  demanded.  His  right  to  file  the 
document  was  immediate,  and  the  payment  of  the  fee  under  the 

• 

5.  Vick  V.  Shinn,  49  Ark.  70,  4  S.  Co.,  109  La.  13,  33  So.  51,  94  A.  S. 
W.  60,  4  A.  S.  R.  26;  Ligonier  v.  R.  395;  Kenneth  v.  South  Carolina  R. 
Ackerman,  46  Ind.  552,  15  Am.  Rep.  Co.,  15  Rich.  L.  (S.  C.)  284,  98  Am. 
323,   overruled   on   another   point   by  Dec.  382. 

Jennings  v.   Fisher,  103  Ind.  112,  2  7.  Chase  v.  Dwinal,  7  Greenl.  (Me.) 

N.  E.  285;  Scott  v.  New  Castle,  132  Ky.  134,  20  Am.  Dec.  352;  Sweet  v.  Kim- 

616,  116  S.  W.  788,  21  L.R.A.(N.S.)  ball,  166  Mass,  332,  44  N.  E.  243,  55 

112;  Louisville  v.  Becker,  139  Kv.  17,  A.  S.  R.  406;  Joannin  v.  Ogilvie,  49 

129  S.  W.  311,  28  L.R.A.(N.S.)  1045;  Minn.  564,  52  N.  W.  217,  32  A.  S.  R. 

Lester  v.  Baltimore,  29  Md.  415,  96  581,  16  L.R.A.  376;  David  City  First 

Am.  Dec.  542;  Kenneth  v.  South  Cnr-  Nat.  Bank  v.  Sargeant,  65  Neb.  594,  91 

oliua  R.  Co.,  15  Rich.  L.  (S.  C.)  284,  N.  W.  595,  59  L.R.A.  296;  Guetzkow 

98  Am.  Dec.  382;  Flack  v.  National  Bros.  Co.  v.  Breese,  96  Wis.  591,  72 

Bank  of  Commerce,  8  Utah  193,  30  N.  W.  45,  65  A.  S.  R.  83. 

Pac.  746,  17  L.R.A.  583.  Notes:  94  A.  S.  R.  415,  417;  2  Ann. 

Note :  45  Am.  Dec.  156.  Cas.  825. 

6.  Brunson  v.  Crawford  County  8.  Kilpatrick  v.  Germania  L.  Ins. 
Levee  Dist.,  107  Ark.  24,  153  S.  W.  Co.,  183  N.  Y.  163,  75  N.  E.  1124,  111 
828,  Ann.  Cas.  1915A  493,  44  L.R.A.  A.  S.  E.  722,  2  L.R.A.  (N.S.)  574  and 
CN.S.)    293    and    note;    Spalding    v.  note. 

Lebanon,  156  Ky.  37,  160  S.  W.  751,  9.  Joannin  v.  Ogilvie,  49  Minn.  564, 
49  L.R.A.(N.S.j  387;  New  Orleans,  52  N.  W.  217,  32  A.  S.  R.  581,  16 
etc.,  R.  Co.  v.  Louisiana  Constr.,  etc.,    L.R.A.  376. 
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alternative  of  bringing  such  action  and  incurring  the  expense  and 
delay  thereof  is  not  voluntary.^®  While  it  is  generally  true  that  a 
payment  of  an  illegal  demand  in  a  case  where  the  person  paying 
may  have  the  opportunity  of  defending  against  such  demand  is  volun- 
tary, still  this  rule  is  not  to  be  enforced  arbitrarily  and  without  con- 
sideration of  the  facts  and  peculiar  exigencies  in  a  particular  case. 
Thus,  although  the  state,  in  order  to  collect  a  tax,  would  have  to 
resort  to  an  action,  still,  if  at  the  same  time  the  citizen  is  put  at  a 
serious  disadvantage  in  the  assertion  of  his  legal  rights,  by  defense 
in  the  suit,  justice  may  require  that  he  should  be  at  liberty  to  avoid 
those  disadvantages  by  paying  promptly  and  bringing  suit  on  his 
side.  He  is  entitled  to  assert  his  supposed  right  on  reasonably  equal 
terms.*^  In  all  the  foregoing  cases  the  person  on  whom  the  illegal 
and  unjust  demand  is  made  is  bound  to  act  promptly  or  suffer  grievous 
wrong.  He  cannot  afford  to  wait  the  law's  delay;  and  if  he  should 
not  comply  with  a  demand  accompanied  with  the  power  and  authority 
then  and  there  to  enforce  it,  the  remedy  given  would  not  be  ade- 
quate to  compensate  for  the  injury  sustained.^* 

176.  Payment  to  Avoid  Legal  Proceedings. — The  rule  allowing  a 
person  to  recover  money  which  he  has  paid,  on  the  ground  that  it 
was  paid  under  compulsion,  is  intended  for  the  relief  only  of  those 
who  are  entrapped  by  sudden  pressure  into  making  such  payments, 
and  who  have  no  other  means  of  escaping  an  existing  or  imminent 
infringement  of  their  rights  of  person  or  property.^*  Therefore  where 
a  person  has  time  and  opportunity  to  relieve  himself  from  his  predica- 
ment without  making  such  a  payment,  by  resort  to  ordinary  legal 
methods,  but  nevertheless  pays  the  money,  the  payment  will  be 
deemed  voluntary,  and  he  cannot  recover  it.^*  Thus  a  payment  of 
an  illegal  demand  made  against  the  person  or  property  of  an  individ- 
ual, which  can  be  enforced  only  by  an  action  at  law  wherein  he 
can  contest  its  legality,  is  voluntary.^*  This  rule  applies  alike  to 
illegal  demands  of  individuals  and  municipalities.^®     If  a  munici- 

10.  Trower  v.  San  Francisco,  152  (N.S.)  293  and  note;  New  Orleans, 
Cal.  479,  92  Pac.  1025,  15  L.R.A.  etc.,  R.  Co.  v.  Louisiana  Constr.,  etc., 
(N.S.)  183.  Co.,  109  La.  13,  33  So.  51,  94  A.  S.  R. 

11.  Atchison,  etc.,  R.  Co.  v.  O'Con-  395. 

nor,  223  U.  S.  280,  32  S.  Ct.  216,  56  Notes:   45  Am.  Dec.  154,  168;   49 

U.  S.  (L.  ed.)  436,  Ann.  Cas.  1913C  L.R.A.(N.S.)    389;   Ann.   Cas.  1915A 

1050.  •  495. 

12.  Ligonier  v.  Ackerman,  46  Ind.  15.  Trower  v.  San  Francisco,  152 
552,  15  Am.  Rep.  323,  overruled  on  Cal.  479,  92  Pac.  1025,  15  L.R.A. 
another  point  bv  Jennin^  v.  Fisher,  (N.S.)  183;  Ligonier  v.  Ackerman,  46 
103  Ind.  112,  2*^N.  S.  285.  Ind.  552,  15  Am.  Rep.  323,  overruled 

13.  See  supra,  par.  169.  on  another  point  by  Jennings  v.  Fisher, 

14.  Branson    v.    Crawford    County  103  Ind.  112,  2  N.  E.  285. 
Levee  Dist.,  107  Ark.  24,  153  S.  W.  Note:  45  Am.  Dec.  166. 

828,  Ann.  Cas.  1915A  493,  44  L.R.A.       16.  Ligonier  v.  Ackerman,  46  Ind. 
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pality  must  resort  to  regular  judicial  proceedings  to  enforce  an  illegal 
tax  or  assessment  or  other  illegal  demand,  wherein  the  parties  would 
stand  on  an  equal  footing  and  the  validity  of  the  demand  would  be 
tested,  a  payment  of  such  demand  rather  than  resist  its  legal  enforce- 
ment is  voluntary.*'  Likewise  it  has  been  held  that  a  payment  made 
under  a  threatened  sale  of  the  payer's  property  is  voluntary  if  he 
can  contest  the  validity  of  the  proceedings  whenever  an  attempt  is 
made  to  disturb  its  possession,  and  he  pays  the  claim  or  demand 
rather  than  to  be  subjected  to  such  action  or  to  have  his  property 

sold.i8 

177.  Threats  or  Commencement  of  Civil  Suit. — The  mere  com- 
mencement of  legal  proceedings  to  recover  a  demand  does  not,  in  the 
absence  o'*  any  actual  seizure  of  the  person  or  goods  of  the  alleged 
debtor,  or  of  any  menace  of  such  seizure,  constitute  such  compulsion  as 
to  enable  the  defendant  to  recover  a  payment  made  under  the  influence 
thereof,  for  he  has  an  ample  remedy  by  way  of  defense  to  the  suit, 
and  if  he  pays  the  demand  instead  of  defending  the  suit,  he  cannot 
recover  the  amount  so  paid.**  A  fortiori  a  mere  threat  of  legal  proceed- 
ings does  not  constitute  such  compulsion  as  to  enable  a  person  paying 

.  money  under  the  influence  of  such  menace  to  recover  it.*®  Thus  it 
has  been  held  that  where  the  defendant  in  a  suit,  with  full  knowl- 
edge of  the  facts,  voluntarily  pays  part  of  the  demand,  and  judgment 
is  rendered  against  him  for  the  balance,  which  is  conclusively  reversed 

,  on  appeal,  he  cannot  recover  the  part  so  paid.*  Likewise  the  mere 
apprehension  or  probability  of  a  civil  proceeding  to  enforce  a  claim 
does  not  render  a  payment  thereof  involuntary  in  the  sense  that  it 

552,  15  Am.  Rep.  323,  ovemiled  on  Vick  v.  Shinn,  49  Ark.  70,  4  S.  W.  60, 
another  point  by  Jennings  v.  Fisher,  4  A.  S.  R.  26;  Ligonier  v.  Ackennan, 
103  Ind.  112,  2  N.  E.  285.  46  Ind.  552,  15  Am.  Rep.  323,  over- 

17.  Ligonier  v.  Ackennan,  46  Ind.  ruled  on  another  point  by  Jennings  v. 
552, 15  Am.  Rep.  323,  overruled  on  an-  Fisher,  103  Ind.  112,  2  N.  E.  285; 
other  point  by  Jennings  v.  Fisher,  103  Dickerman  v.  Lord,  21  la.  338,  89  Am. 
Ind.  112,  2  N.  E.  285;  Louisville  v.  Dec.  579;  New  Orleans,  etc.,  R.  Co.  v. 
Becker,  139  Ky.  17,  129  S.  W.  311,  Louisiana  Constr.,  etc.,  Co.,  109  La. 

28  L.R.A.(N.S.)  1045;  Spalding  v.  13,  33  So.  51,  94  A.  S.  R.  395;  Hil- 
Lebanon,  156  Ky.  37,  160  S.  W.  751,  bom  v.  Bucknam,  78  Me.  482,  7  Atl. 
49  L.R.A.(KS.)  387.  272,  57  Am.  Rep.  816;  Lester  v.  Balti- 

18.  Trower  v.  San  Francisco,  152  more,  29  Md.  415,  96  Am.  Dec.  542; 
Cal.  479,  92  Pac.  1025,  15  L.R.A.  Claflin  v.  McDonough,  33  Mo.  412,  84 
(N.S.)  183.  Am.    Dec.    54    and    note;    Adams    v. 

19.  Dickerman  v.  Lord,  21  la.  338,.  Reeves,  68  N.  C.  134,  12  Am.  Rep. 
89  Am.  Dec.  579;  Lester  v.  Baltimore,  627;  Flack  v.  National  Bank  of  Com- 

29  Md.  415,  96  Am.  Dec.  542;  Ben-  merce,  8  Utah  193,  30  Pac.  746,  17 
son  V.  Monroe,  7  Cush.   (Mass.)  125,  L.R.A.  583. 

54  Am.  Dec.  716.  Notes :  45  Am.  Dec.  158 ;  94  A.  S.  R. 

Notes:  45  Am.  Dec.  158;  54  Am.  413;  22  L.R.A.(N.S.)  875. 
Dec.  718.  See  Duress,  vol.  9,  p.  722. 

20.  Southern  R.  Co.  v.  Florence,  141  1.  Beard  v.  Beard,  25  W.  Va.  486, 
Ala.  493,  37  So.  844,  3  Ann.  Cas.  106 :   52  Am.  Rep.  219. 
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can  be  recovered.*    The  reason  for  the  rule  is  almost  self-evident.    If 
there  is  in  fact  a  cause  of  action  when  the  threat  is  made,  the  plaintiff, 
by  bringing  suit,  would  only  enforce  a  legal  right;  if  there  was  no 
j  cause  of  action,  or  a  demand  for  more  than  is  due,  the  party  threatened 

I  should  exercise  the  ordinary  degree  of  firmness  which  the  law  pre- 

sumes every  man  to  possess,  and  meet  the  issue  of  the  unjust  suit. 
One  cannot  be  heard  to  say  that  he  had  the  law  with  him,  but 
I  '  feared  to  meet  his  adversary  in  court.     It  is  only  when  he  has  no 

I  chance  to  be  heard  that  he  can  pay  and  afterwards  recover.*    But 

to  these  rules  must  be  added  the  qualification  that  if  one,  knowing 
that  he  has  no  claim  on  another,  sues  out  legal  process  against  him 
and  seizes  his  person  or  property,  and  the  defendant,  acting  on  the 
false  representation  of  the  plaintiff,  and  not  being  able  at  the  time 
by  reasonable  diligence  to  know  or  to  prove  that  such  representations 
are  false,  pays  the  demand,  he  may  recover  it  back  in  a  subsequent 
action.* 

178.  Institution  or  Threat  of  Criminal  Proceedings  Generally. — 
If  money,  not  justly  or  lawfully  due,  is  paid  to  avoid  an  unlawful 
arrest  or  to  be  free  from  an  unlawful  imprisonment,  it  may  be  recov- 
ered.*^ To  constitute  duress  by  imprisonment,  the  imprisonment  must 
be  unlawful,  or  there  must  be  an  abuse  of  or  an  oppression  under 
lawful  process  or  legal  detention.*  Applying  this  rule  it  has  been 
field  that  if  a  debtor  is  caused  to  come  within  the  state  by  the  fraudu- 
lent representations  of  his  creditor  and  for  the  purpose  of  having 
him  there  arrested,  and  he  is  so  axrested  after  coming  within  such 
state,  and  pays  an  amount  of  money  to  obtain  his  release,  he  may 
recover  such  money  as  paid  under  duress,  if  when  he  paid  it  he  was 
a  stranger,  away  from  his  friends,  probably  unable  to  give  security, 
and  without  counsel,  though  he  might  have  obtained  relief  by  prop- 
erly bringing  the  facts  of  his  case  to  the  attention  of  the  court.' 
But  fear  of  imprisonment,  when  there  has  been  no  threat  thereof, 
does  not  render  a  payment  recoverable.®  Neither  do  mere  threats 
i 

I  2.  Ligonier   v.    Ackerman,   46   Ind.       Note:  94  A.  S.  R.  413. 

552,  15  Am.  Rep.  323,  overruled  on       4.  Adams  v.  Reeves,  68  N.  C.  134, 

another  point  by  Jennings  v.  Fisher,  12  Am.  Rep.  627. 
i  103  Ind.  112,  2  N.  E.  285.  5.  Sweet  v.  KimbaU,  166  Mass.  332, 

Notes:  45  Am.  Dec.  158;   54  Am.  44  N.  E.  243,  55  A.  S.  R.  406;  Claflin 

Dec.  716;  94  A.  S.  R.  413;  22  L.R.A.  v.  McDonough,  33  Mo.  412,  84  Am. 
I  (N.S.)  876.  Dec.  54. 

!  3.  Vick  V.  Shinn,  49  Ark.  70,  4  S.       Notes:  45  Am.  Dec.  159;  94  A.  S. 

!  W.   60,  4  A.   S.   R.   26;   Ligonier  v.  R.  418;   22  L.R.A. (N.S.)    874;  Ann. 

Ackerman,  46  Ind.  552,  15  Am.  Rep.  Cas.  1913C  1053. 

323,  overmled  on   another  point  by       See  also  Duress,  vol.  9,  p.  719. 
I  Jennings  v.  Fisher,  103  Ind.   112,  2       6.  Note:  94  A.  S.  R.  418. 

I  N.  E.  285;  Benson  v.  Monroe,  7  Cush.       7.  Sweet  v.  Kimball,  166  Mass.  332, 

'  (Mass.)  125,  54  Am.  Dec.  716;  Claflin  44  N.  E.  243,  55  A.  S.  R.  406. 

V.  McDonough,  33  Mo.  412,  84  Am.       8.  Note:  94  A.  S.  R.  418. 

Dee.  54. 
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of  a  criminal  prosecution,  when  no  warrant  has  been  issued  or  pro- 
ceedings begun,  and  there  is  no  immediate  danger.*  And  a  threat 
of  arrest  for  which  there  is  no  ground  does  not  constitute  duress, 
05  the  person  threatened  could  not  be  put  in  fear  thereby.^®  But 
these  rules  fail  to  take  into  consideration  that  the  question  at  issue 
in  such  cases  is  whether  the  mind  of  the  person  was  overcome  by 
impending  criminal  proceedings  to  such  an  extent  as  to  make  his 
act  of  payment  involuntary.  No  hard  and  fast  rule  therefore  should 
be  laid  down  but  each  case  must  be  decided  on  its  own  peculiar  facts. 
Thus  if  the  threat  of  criminal  prosecution  was  made  against  an  old 
man  ignorant  of  the  law,  for  the  purpose  of  compelling  the  pay- 
ment of  an  illegal  demand,  and  he,  on  account  of  his  age  and  igno- 
rance of  the  law,  was  so  put  in  fear  that  his  will  was  overcome,  and 
he  paid  the  money,  not  of  his  own  free  will,  but  because  of  the 
fear  that  he  would  be  unjustly  imprisoned,  such  a  payment  would 
be  involuntary.  And  in  such  a  case  the  defendant  cannot  well  set 
up  any  defense  of  the  policy  of  the  law  that  it  was  the  duty  of  the 
injured  party  to  have  resorted  to  the  courts  in  the  first  place,  or  with- 
stood the  threat  of  being  taken  there  until  proceedings  were  actually 
begun,  to  defend  himself  from  the  extortion.^^ 

179.  Criminal  Proceedings  against  Spouse  or  Child, — The  rule  is 
firmly  established  that,  in  relation  to  husband  and  wife  or  parent  and 
child,  each  may  avoid  a  contract  induced  and  obtained  by  threats 
of  imprisonment  of  the  other,  and  it  is  of  no  consequence  whether 
the  threat  is  of  a  lawful  or  unlawful  imprisonment,  and  money  paid 
to  avoid  such  an  arrest  may  be  recovered.^*  But  this  principle  applies 
only  to  blood  relatives,  and  not  to  relatives  by  marriage.^*  The 
principle  which  appears  to  underlie  all  of  this  class  of  cases  is  that, 
whenever  a  party  is  so  situated  as  to  exercise  a  controlling  influence 
over  the  will,  conduct  and  interest  of  another,  contracts  thus  made 
will  be  void.^* 

180.  Payments  to  Prevent  Discontinuance  or  Destruction  of  Busi- 
ness.— Among  the  instances  of  the  relaxation  of  the  strictness  of  the 
original  common  law  rule  is  the  case  of  payments  constrained  by 
business  exigencies,  that  is,  payments  of  illegal  charges  or  exactions 
under  apprehension  on  the  part  of  the  payers  of  being  stopped  in 
their  business  if  the  money  is  not  paid.'^    It  has  been  stated  that 

9.  Harmon  v.  Harmon,  61  Me.  227,       12.  See  Duress,  vol.  9,  p.  726  et 
14  Am.  Rep.  556;  Hilbom  v.  Buck-  seq. 

man,  78  Me.  482,  7  Atl.  272,  57  Am.  13.  Note:  45  Am.  Dec.  162. 

Rep.  816.  14.  Adams  v.  Irving  Nat.  Bank,  116 

Note :  94  A.  S.  R.  418.  N.  Y.  606,  23  N.  E.  7,  15  A.  S.  R. 

See  also  Duress,  vol.  9,  p.  718.  447  and  note,  6  L.R.A.  491. 

10.  See  Duress,  vol.  9,  p.  719.  15.  Scottish  Union,  etc.,  Ins.  Co.  v. 

11.  Cribbs  v.  Sowle,  87  Mich.  340,  Herriott,  109  la.  606,  80  N.  W.  665, 
49  N.  W.  587,  24  A.  S.  R.  166.  77  A.  S.  R.  548;  New  Orleans,  etc., 

Note:  45  Am.  Dec.  159.  R.  Co.  v.  Louisiana  Constr.,  etc.,  Co., 
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the  general  rule  with  regard  to  duress  of  this  character  is  that  where 
by  reason  of  the  peculiar  facts  a  reasonably  prudent  man  finds  that 
in  order  to  preserve  his  property  or  protect  his  business  interests  it 
is  necessary  to  make  a  payment  of  money  which  he  does  not  owe 
and  which  in  equity  and  good  conscience  the  receiver  should  not 
retain,  he  may  recover  it.^**  The  rule  has  been  applied  to  cases  where 
a  person  must  either  pay  a  tax  or  other  public  fee  or  stop  his  busi- 
ness. In  such  case,  he  having  no  choice  and  no  opportunity  to  con- 
test the  legality  of  the  claim,  a  payment  will  be  held  to  be  involun- 
tary.*' It  has  been  applied  also  as  between  a  shipper  and  a  common 
caiiier,  where  the  shipper,  having  no  other  meail  of  transportation, 
must  pay  the  illegal  charges  or  discontinue  his  business.  In  such  a 
case  there  is  a  controlling  necessity  arising  from  the  circumstances 
under  which  the  money  is  demanded  and  paid.*®  Likewise  payment 
of  water  rates  under  protest,  to  avoid  the  shutting  off  of  the  water, 
which  would  be  a  great  detriment  to  the  property  owner,  is  under 
duress,  within  the  rule  that  payments  so  made  may  be  recovered.** 
The  telephone  has  become  an  instrument  of  such  necessity  in  business 
houses  that  a  denial  of  its  advantages  would  amount  to  a  destruction 
of  the  business,  and  hence  the  payment  of  an  illegal  demand  of  a 
telephone  company  as  a  condition  of  continued  service  would  be 
involuntary. *•  The  rule  applies  to  payments  made  between  private 
persons.  If  a  payment  is  made  to  prevent  a  threatened  exercise  of 
power  possessed  by  the  person  to  whom  it  is  made,  which,  if  carried 
into  execution,  would  ruin  the  business  of  the  person  paying,  it  is 
made  under  duress  and  may  be  recovered  back.*  Thus  where  a  lessee 
is  compelled  by  the  exigencies  of  his  business  to  obtain  the  proceeds 
of  a  fire  insurance  policy  at  once,  but  his  lessor  refuses  to  join  with 
him  in  making  proofs  of  loss  until  he  pays  the  lessor  a  sum  out  of 
the  proceeds  which  he  does  not  owe,  the  payment  may  be  recovered.* 

109  La.  13,  33  So.  51,  94  A.  S.  R-  395;  v.  Waldoborough,  11  Me.  306,  26  Am. 

Groton  v.  Waldoborough,  11  Me.  306,  Dec.  530. 

26  Am.  Dec.  530;  American  Brewing  Notes:  94  A.  S.  R.  416;  49  L.R.A. 

Co.  V.  St.  Louis,  187  Mo.  367,  86  S.  cN.S.)  389. 

•W.  129,  2  Ann.  Cas.  821  and  note.  18.  Illinois    Glass    Co.    v.    Chicago 

Notes:  51  Am.  Rep.  826;  2  Ann.  Telephone  Co.,  234  111.  535,  85  N.  E. 

Cas.  826.  200,  18  L.R.A.(N.S.)  124. 

See  also  Duress,  vol.  9,  pp.  722-  19.  Chicago   v.   Northwestern   Mut. 

723  L.  Ins.  Co.,  218  111.  40,  75  N.  E.  803, 

16.  Note:  2  Ann.  Cas.  825.  1  L.R.A.(N.S.)  770;  Westlake  v.  St. 

17.  Robertson  v.  Frank  Bros.   Co.,  Louis,  77  Mo.  47,  46  Am.  Rep.  4. 
132  U.  S.  17,  10  S.  Ct.  5,  33  U.  S.  Note:  94  A.  S.  R.  422. 

(L.  ed.)  236;  Atchison,  etc.,  R.  Co.  v.       20.  Illinois    Glass    Co.    v.    Chicago 
O'Connor,  223  U.  S.  280,  32  S.  Ct.  Telephone  Co.,  234  Dl.  535,  85  N.  E. 
216,  56  U.  S.  (L.  ed.)  436,  Ann.  Cas.  200,  18  L.R.A.(N.S.)  124. 
1913C  1050  and  note;  Scottish  Union,       1.  Note:  2  Ann.  Cas.  825. 
etc.,  Ins.  Co.  v.  Herriott,  109  la.  606,       2.  Note:  94  A.  S.  R.  417. 
80  N.  W.  665,  77  A.  S.  R.  548 ;  Groton 
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And  likewise  money  paid  by  an  employer  at  the  demand  of  a  labor 
union,  to  prevent  its  members  from  refusing  to  handle  his  product 
because  he  had  done  certain  things  which  they  considered  unfair, 
may  be  recovered  back,  since  it  was  obtained  by  extortion.* 

181.  Securing  Immediate  Enjoyment  of  Right. — ^The  general  rule 
that  a  voluntary  payment  made  in  mutual  mistake  of  law  cannot 
be  recovered  back  has  been  frequently  relied  on  as  a  defense  in 
actions  brought  against  public  officers  to  recover  alleged  illegal  fees 
exacted  by  them.  But  the  courts  generally  favor  the  view  that  if  an 
illegal  demand  is  made  by  any  person  holding  an  official  position, 
with  the  color  of  authority  to  enforce  it,  and  such  demand  operates 
as  a  restraint  on  the  exercise  of  an  undoubted  right  or  privilege,  and 
in  its  enforcement  there  is  no  opportunity  of  contesting  its  validity, 
a  payment  of  the  demand  in  order  to  remove  such  restraint  is  com- 
pulsory, and  not  voluntary.*  Thus  it  is  well  settled  that  where  money 
is  exacted  by  and  paid  to  a  public  officer  in  excess  of  his  legal  fees, 
in  order  to  obtain  the  performance  of  an  official  duty,  to  which  the 
party  is  entitled  without  such  payment,  an  action  lies  to  recover  back 
the  money,  as  having  been  involuntarily  paid.*  So  the  exaction  by 
a  clerk  or  other  official,  against  the  protest  of  a  party,  of  illegal  fees 
as  a  condition  for  filing  a  document  in  his  office  which  the  party 
presenting  it  is  entitled  to  have  filed  by  him,  renders  the  payment 
of  such  fees  compulsory.®  Likewise  a  shipping  commissioner  who 
demands  and  receives  unauthorized  fees  for  reshipping  members  of 
the  crew  of  a  vessel  for  the  next  voyage  may  be  compelled  to  repay 
the  sums  exacted,  in  an  action  brought  therefor.'  But  the  payment 
of  an  illegal  license  fee  is  not  to  be  considered  compulsory  where 
the  license  is  not  demandable  as  a  right.®  The  reason  underlying 
the  rule  is  that  the  officer  and  the  public  who  have  business  to  transact 
with  him  do  not  stand  on  an  equal  footing.  It  is  his  special  business 
to  be  conversant  with  the  law  under  which  he  acts,  and  to  know 
precisely  how  much  he  is  authorized  to  demand  for  his  services; 
but  with  them  it  is  different.     They  have  neither  the  time  nor  the 

3.  March  v.  Bricklayers',  etc..  Union       Note:  15  L.R.A.(N.S.)  183. 

No.  1,  79  Conn.  7,  63  Atl.  291,  118  A.  5.  American  Steamship  Co.  v. 
8.  R.  127,  6  Ann.  Cas.  848  and  note,  Young,  89  Pa.  St.  186,  33  Am.  Rep. 
4  L.R.A.(N.S.)  1198  and  note;  Carew  748. 

V.  Rutherford,  106  Mass.  1,  8  Am.  Notes:  45  Am.  Dec.  167;  15  L.R.A. 
Rep.  287.  (N.S.)  183;  2  Ann.  Cas.  826. 

4.  Robertson  v.  Bradbury,  132  U.  6.  Trower  v.  San  Francisco,  152 
S.  491, 10  S.  Ct.  158,  33  U.  S.  (L.  ed.)  Cal.  479,  92  Pac.  1025,  16  L.R.A. 
405;    Trower  v.    San   Francisco,   152    (N.S.)  183. 

Cal.  479,  92  Pac.  1025,  15  L.R!a.  7.  American  Steamship  Co.  v. 
(N.S.)  183  and  note;  Detroit  v.  Mar-  Young,  89  Pa.  St.  186,  33  Am.  Rep. 
tin,  34  Mich.  170,  22  Aiti.  Rep.  512;   748. 

Ripley  v.  Gelston,  9  Johns.  (N.  Y.)  8.  Camden  v.  Green,  54  N.  J.  L.  591, 
201,  6  Am.  Dec.  271.  25  Atl.  357,  33  A.  S.  R.  686. 
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I 
opportunity  of  acquiring  the  information  necessary  to  enable  them 
to  know  whether  he  is  claiming  too  much  or  not,  and  as  a  general 
rule,  relying  on  his  honesty  and  integrity,  they  acquiesce  in  his 
demands.  Hence  it  is  that  for  the  official  wrong  of  taking  illegal 
fees  a  statutory  penalty  is  provided  in  favor  of  the  party  aggrieved.* 
Indeed  this  class  of  payments  stands  on  a  diflferent  footing  from  that 
of  any  other  class  of  involuntary  payments,  and  a  recovery  will  be 
more  readily  allowed,  not  only  because  of  the  inequality  of  position 
of  the  parties,  but  also  on  grounds  of  public  policy  to  prevent  extortion 
by  officials.^^  The  distinction  to  be  observed  is  between  a  payment 
made  for  the  purpose  of  protecting  or  securing  the  present  enjoyment 
of  a  right  to  which  the  person  is  immediately  entitled  and  a  payment 
made  to  prevent  a  threatened  disturbance  of  such  right  where  there 
is  no  authority  to  interfere  with  its  enjoyment  until  the  right  of  the 
threatening  party  shall  be  established  in  a  judicial  proceeding  in  which 
the  rights  of  the  respective  parties  may  be  presented  and  determined. 
In  the  latter  case  a  payment  to  avoid  such  threatened  contest  is 
regarded  as  voluntary,  while  in  the  former  case  it  is  compulsory.'^ 
182.  Excessive  Charges  by  Common  Carrier. — ^The  right  to  recover 
excessive  payments  made  to  public  service  corporations  depends  on 
whether  or  not  the  payments  are  made  under  such  circumstances 
as  to  be  involuntary.  Generally,  where  a  common  carrier  charges 
for  carriage  rates  in  excess  of  those  allowed  by  law,  and  a  person 
is  compelled  to  pay  those  rates  to  have  his  goods  carried,  the  payment 
will  be  regarded  as  compulsory,  and  may  be  recovered.**  Payments 
of  excessive  charges  to  a  common  carrier  having  goods  in  its  posses- 
sion, in  order  to  secure  possession  of  the  goods,  are  generally  recog- 
nized as  being  made  under  duress,  and  may  be  recovered.**  This 
rule  will  not  apply  if  the  service  has  been  completed  by  delivery  before 
payment,  so  that  the  element  of  coercion  does  not  exist.**  Still  it 
has  been  held  that  if  one  to  procure  the  transportation  of  goods  by 
railroad  pays  illegal  rates  under  protest,  he  may  recover  them,  even 

9.  American  Steamship  Co.  v.  Y.  125,  30  Am.  Rep.  277;  Killmer  v. 
Young,  89  Pa.  St.  186,  33  Am.  Bep.  N.  Y.  Cent.,  etc.,  R.  Co.,  100  N.  Y. 
748.  395,  3  N.  E.  293,  53  Am.  Rep.  194; 

10.  Robertson  v.  Frank  Bros.  Co.,  Kenneth  v.  South  Carolina  R.  Co.,  15 
132  U.  S.  17,  10  S.  Ct.  5,  33  U.  S.  Rich.  L.  (S.  C.)  284,  98  Am.  Dec. 
(L.  ed.)  236.  382. 

Note:  45  Am.  Dec.  168.  Notes:  45  Am.  Dec.  169;  94  A.  S.  R. 

11.  Trower  v.  San  Francisco,  152  421;  18  L.R.A.(N.S.)  124;  8  U.  S. 
Cal.   479,   92   Pac.    1025,   16   L.R.A.    (L.  ed.)  300. 

(N.S.)  183.  And  see  Carriers,  vol.  4,  p.  862. 

12.  Note:  45  Am.  Dec.  169.  See  14.  Kenneth  v.  South  Carolina  R. 
Carriers,  vol.  4,  p.  862.  Co.,  15  Rich.  L.  (S.  C.)  284,  98  Am. 

13.  Harmony  v.  Bingham,  12  N.  Y.  Dec.  382. 

99,    62    Am.    Dec.    142;    Baldwin    v.       Notes:  94  A.  S.  R.  420;  18  L.R.A. 
Liverpool,  etc.,  Steamship  Co.,  74  N.    (N.S.)  126. 
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although  by  arrangement  the  payments  were  made  monthly.^'  But 
if  the  excessive  charges  are  paid  after  delivery,  in  order  to  secure 
future  services,  they  may  be  recovered.**  The  reason  for  the  rule 
lies  largely  in  the  situation  of  the  parties.  The  nature  of  the  busi- 
ness considered,  the  shipper  does  not  stand  on  equal  terms  with  the 
crarrier  in  contracting  for  charges  for  transportation ;  and  if  the  ship- 
per pays  the  rates  established  in  violation  of  law  by  the  carrier  rather 
than  forego  his  services,  such  payment  is  not  voluntary  in  the  legal 
sense,  and  the  shipper  may  maintain  his  action  for  money  had  and 
received  to  recover  the  illegal  charge."  It  is  not  necessary  that  the 
unlawful  charges  be  made  so  by  statute,  for  where  statutes  do  not 
define  a  maximum  lawful  rate  for  the  services  of  a  public  corpora- 
tion, if  prices  are  exacted  which,  in  the  light  of  all  the  facts  to  be 
considered,  are  unreasonably  high,  one  who  pays  such  prices  under 
protest,  or  imder  such  circumstances  as  do  not  amount  to  acquiescence 
in  the  charge,  may,  by  suit,  recover  the  excess  over  a  reasonable  price. *^ 
Where  at  the  time  of  paying  the  charges  the  shipper  is  unaware  that 
such  charges  are  excessive  he  may  on  ascertaining  such  fact  sue  for 
and  receive  the  excess.  Accordingly  it  has  been  held  that  payment 
by  a  shipper  to  a  common  carrier  of  a  sum  in  excess  of  what  it  was 
charging  his  competitors  in  the  same  business  cannot  be  regarded 
as  being  voluntarily  made  by  him,  when  he  was  without  knowledge 
that  the  exaction  was  not  lawful,  and  was  in  belief  of  the  truth  of 
the  assertions  of  the  agents  of  the  carrier  that  the  rate  paid  by  him 
was  the  same  as  that  charged  to  all  other  shippers.** 

183.  Excessive  Charges  by  Other  Public  Service  Corporations; 
Protest. — The  principle  stated  in  the  foregoing  paragraph  has  been 
recognized  in  the  case  of  public  service  corporations  other  than  car- 
riers. Thus,  the  payment  of  overcharges  for  water  to  a  water  com- 
pany or  city  water  department,  to  prevent  the  shutting  off  of  water, 
which  was  necessary  in  carrying  on  the  customer's  business,  has  been 
held  to  be  involuntary.-®  But  payments  made  for  telephone  service 
in  excess  of  the  rates  which  the  company's  charter  authorizes  it  to 
exact,  under  a  contract  entered  into  without  fraud,  misrepresentation, 

15.  Peters  v.  Marietta,  etc.,  R.  Co.,  Ann.  Cas.  796,  12  L.R.A.(N.S.)  711. 
42  Ohio  St.  275,  51  Am.  Rep.  814.  19.  Cook  v.  Chicacro,  etc..  R.  Co.,  81 

16.  Peters  v.  Marietta,  etc.,  R.  Co.,  la.  551,  46  N.  W.  1080,  25  A.  S.  R. 
42  Ohio  St.  275,  51  Am.  Rep.  814.  512,  9  L.R.A.  764. 

Notes:  94  A.  S.  R.  421;  18  L.R.A.  20.  Chicago   v.    Northwestern    Mat. 

(N.S.)  126.  L.  Ins.  Co.,  218  111.  40,  75  N.  E.  803, 

17.  Peters  v.  Marietta,  etc.,  R.  Co.,  1  L.R.A.(N.S.)    770;   Panton  v.  Du- 
42  Ohio  St.  275,  51  Am.  Rep.  814  and  luth  Gas,  etc.,  Co.,  50  Minn.  175,  52 
note.  N.  W.  527,  36  A.  S.  R.  635;  West- 
Notes:  45  Am.  Dec.  169;  94  A.  S.  lake  v.  St.  Louis,  77  Mo.  47,  46  Am. 

R.  421.  R^p.  4. 

18^  Salt   River   Val.    Canal    Co.   v.       Note:  18  L.R. A. (N.S.)  125. 
Nelssen,  10  Ariz.  9,  85  Pac.  117,  16 
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or  mistake  of  fact,  and  not  as  a  condition  of  continued  services, 
cannot  be  recovered.^  There  is  a  difference  of  opinion  as  to  whether 
it  is  necessary  that  protest  be  made  before  payment  of  excessive  charges 
in  order  that  they  may  be  recovered.  In  some  jurisdictions  protest 
is  considered  necessary,"*  while  in  others  it  is  considered  unnecessary.^ 
184.  Seizure  and  Sale  of  Property  Generally. — ^It  may  be  stated 
generally  that  whenever  the  demandant  is  in  position  to  seize  or  detain 
the  property  of  him  against  whom  the  claim  is  made  without  a  resort 
to  judicial  proceedings,  in  which  the  party  may  plead,  offer  proof, 
and  contest  the  validity  of  the  claim,  payment  under  protest,  to 
recover  or  retain  the  property,  will  be  considered  as  made  under 
compulsion,  and  the  money  can  be  recovered,*  at  least  where  a  failure 
to  get  or  retain  immediate  possession  and  control  of  the  property 
would  be  attended  with  sef  ious  loss  or  great  inconvenience.*  To  con- 
stitute compulsion  of  legal  process  it  is  not  essential  that  the  officer 
has  seized,  or  is  immediately  about  to  seize,  the  property  of  the  payer 
by  virtue  of  his  process.  It  is  sufficient  if  the  officer  demands  pay- 
ment by  virtue  thereof,  and  manifests  an  intention  to  enforce  collec- 
tion by  seizure  and  sale  of  the  payer's  property  at  any  time.*  In 
such  cases  the  parties  cannot  treat  on  equal  terms,  and  the  one  on 
whom  the  demand  is  made  is  not  bound  to  submit  to  the  seizure  of 
his  property,  and  then  seek  his  remedy  for  trespass,  but  he  may  pay 
the  illegal  demand  and  then  recover  it  back.'  But  payment  made 
when  the  demandant  was  not  in  a  position  to  seize  or  detain  the 

1.  Illinois  Glass  Co.  v.  Chicago  Spalding  v.  Lebanon,  156  Ky.  37,  160 
Telephone  Co.,  234  111.  535,  85  N.  E.  S.  W.  751,  49  L.R.A.(N.S.)  387; 
200,  18  L.R.A.(N.S.)  124.  Detroit  v.  Martin,  34  Mich.   170,  22 

2.  Hilton  Lumber  Co.  v.  Atlantic  Am.  Rep.  512;  Cox  v.  Welcher.  6S 
Coast  Line  R.  Co.,  141  N.  C.  171,  53  Mich.  263,  36  N.  W.  69,  13  A.  S.  R. 
S.  E.  823,  6  L.R.A.(N.S.)  225;  Peters  339;  Joannin  v.  OgHvie,  49  Minn.  564. 
V.  Marietta,  etc.,  R.  Co.,  42  Ohio  St.  52  N.  W.  217,  32  A.  S.  R.  581,  16 
275,  51  Am.  Rep.  814.  L.R.A.  376;  Jackson  v.  Newman,  59 

Note:  18  L.R.A.(N.S.)  127.  Miss.  385,  42  Am.  Rep.  367. 

And  see  supra,  par.  172.  Notes:  51  Am.  Rep.  821;  94  A.  S. 

3.  Louisville,  etc.,  Consol.  R.  Co.  v.  R.  427;  Ann.  Cas.  1913C  1053;  8  U. 
Wilson,  132  Ind.  517,  32  N.  E.  311,  S.  (L.  ed.)  301. 

18  L.R*A.  105;  American  Brewing  Co.  5.  Joannin    v.    Ogilvie,    49    Minn. 

V.  St.  Louis,  187  Mo.  367,  86  S.  W.  564,  52  N.  W.  217,  32  A.  S.  R.  581, 

129,  2  Ann.  Cas.  821.  16  L.R.A.  376. 

Note:  18  L,R.A.(N.S.)  127.  6.  Parcher  v.  Marathon  County,  52 

4.  Atchison,  etc.,  R.  Co.  v.  O'Con-  Wis.  388,  9  N.  W.  23,  38  Am.  Rep. 
nor,  223  U.  S.  280,  32  S.  Ct.  216,  56  745. 

U.  S.  (L.  ed.)  436,  Ann.  Cas.  1913C       Note:  45  Am.  Dec.  160. 
1050;    Illinois   Glass   Co.   v.    Chicago       7.  Ligonier   v.    Ackerman,   46   Ind. 
Telephone  Co.,  234  111.  535,  85  N.  E.  552,  15  Am.  Rep.  323,  overruled  on 
200,  18  L.R.A.(N.S.)  124;  Dickerman  another  point  by  Jennings  v.  Fisher, 
V.  Lord,  21  la.  338,  89  Am.  Dec.  579 ;   103  Ind.  112,  2  N.  E.  285. 
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ulently,  if  the  execution  and  judgment  are  both  regular  on  their  face, 
money  paid  thereunder  while  the  judgment  is  subsisting  cannot  bo 
recovered.*^  Likewise  money  voluntarily  paid  in  compliance  with 
an  award  of  arbitrators  cannot  be  recovered,  because  an  award  per- 
formed will  be  a  sufficient  bar  to  an  action  for  the  matters  submitted 
and  passed  on,  until  it  is  regularly  set  aside,  and  in  a  collateral  action 
its  validity  cannot  be  attacked,  by  alleging  fraud  in  the  party  obtain- 
ing it.*  The  payment  of  a  judgment  on  execution  is  not  voluntary 
and  does  not  operate  as  a  waiver  of  the  right  to  restitution.  A  person 
under  such  circumstances  is  not  required  to  submit  to  seizure  or 
distress  of  his  property  to  preserve  his  right  to  compel  r^titution.* 
And  when  the  judgment  is  reversed,  it  is  then  a  nullity,  and  the 
matter  stands  as  if  no  judgment  had  ever  been  rendered,  and  not 
having  been  paid  under  mistake  of  law  by  the  person  paying  it  may 
be  recovered,*  unless  perhaps  the  one  to  whom  it  was  paid  in  equity 
and  good  conscience  was  entitled  to  it,  as  where  a  judgment  is  reversed 
for  some  technical  error  not  going  to  the  merits  of  the  case.*  Still 
it  has  been  held  that  money  paid  on  a  decree  of  court  is  not  paid 
voluntarily,  and  on  its  reversal  the  person  paying  the  money  is 
entitled  to  restitution,  regardless  of  the  final  determination  of  the 
rights  of  the  parties.** 

188.  Payment  under  Unconstitutional  or  Void  Statutes. — The 
courts  are  not  agreed  as  to  whether  money  paid  under  an  unconstitu- 
tional or  void  statute  may  be  recovered.  On  the  one  hand  the  rule 
is  followed  that  money  thus  paid  may  be  recovered.  Accordingly  it 
has  been  held  that  when  money  is  paid  under  an  unconstitutional 
statute,  as  a  condition  of  doing  or  continuing  business,  it  is  paid  under 
duress  and  may  be  recovered.*    And  if  a  state  officer,  acting  under 

20.  Note:  46  Am.  Dec.  157.  Walter,  89  Ala.  237,  7  So.  400,  18 

1.  Bulkley  v.  Stewart,  1  Day  A.  S.  R.  103 ;  McJilton  v.  Love,  13  111. 
(Conn.)  130,  2  Am.  Dee.  57.  And  see  486,  54  Am.  Dec.  449;  Haebler  v. 
Arbitration  and  Award,  vol.  2,  p.  Myers,  132  N.  Y.  363,  30  N.  E.  963, 
386.  28  A.  S.  589,  15  L.R.A.  588 ;  Fleming 

2.  Chambliss  v.  Hass,  125  la.  484,  v.  Riddick,  5  Grat.  (Va.)  272,  50  Am. 
101  N.  W.  153,  3  Ann.  Cas.  16,  68  Dec.  119 ;  Beard  v.  Beard,  25  W.  Va. 
L.R. A.  126 ;  Gregory  v.  Litsey,  9  B.  486,  52  Am.  Rep.  219. 

Mon.    (Ky.)    43,   48   Am.    Dec.   415;  Notes:  45  Am.  Dec.  157;  4  A.  S.  R. 

Perkins  v.  Grobben,  116  Mich.  172,  74  608. 

N.  W.  469,  72  A.  S.  R.  512,  39  L.R.A.  ,  4.  Teasdale  v.  Stroller,  133  Mo.  645, 

815    (payment   enforced   by   garnish-  34  S.  W.  873,  54  A.  S.  R.  703. 

ment  proceeding) ;  Little  v.  Bunce,  7  5.  See  Appeal  and  Error,  vol.  2,  p. 

N.  H.  485,  28  Am.  Dec.  363;  Knox  291  et  seq. 

County  Bank  v.  Doty,  9  Ohio  St.  505,  6.  Johnson  v.  Grand  Forks  County, 

75  Am.   Dee.   479;   Beard   v.   Beard,  16  N.  D.  363,  113  N.  W.  1071,  125 

25  W.  Va."  486,  52  Am.  Rep.  219.  A.  S.  R.  662.      . 

Note:  18  Am.  Dec.  443.  Notes:  49  L.R.A.(N.S.)  388;  2  Ann. 

3.  Duncan  v.  Ware,  5  Stew.  &  P.  Cas.  825. 
(Ala.)  119,  24  Am.  Dec.  772;  Ex  parte 
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186.  Regaining  Possession  of  Goods  Illegally  Held. — ^If  a  person 
has  in  his  possession  property  belonging  to  another,  and  refuses  to 
deliver  it  to  the  owner  without  the  payment  to  him  of  a  sum  of 
money  which  he  has  no  right  to  receive,  and  the  owner,  in  order  to 
obtain  possession  of  his  property,  pays  that  sum,  the  money  so  paid 
is  a  payment  by  compulsion ;  ^*  and  especially  is  such  the  case  where 
the  wrongful  detention  is  connected  with  circumstances  of  hardship 
i)r  serious  inconvenience  to  the  owner.^*^  Thus  payment  of  excessive 
duties  to  avoid  an  onerous  penalty  and  secure  possession  of  perishable 
goods  may  be  recovered.**  When  a  payment  is  made  to  emancipate 
property  from  an  actual  and  existing  duress  imposed  on  it  by  an 
attachment  by  the  person  to  whom  the  money  is  paid,  the  payment 
is  to  be  regarded  as  compulsory ;  *'  and  the  money  may  be  recovered 
without  proof  of  the  termination  of  the  suit  in  which  the  attachment 
was  made.*® 

187.  Honey  Paid  on  Judgment  or  Execution. — ^As  a  general  rule 
money  collected  or  paid  on  execution  cannot  be  recovered  back  while 
the  judgment  remains  in  force.  If  such  suit  could  be  maintained, 
then  another  might  be  brought  to  recover  the  money  paid  on  the 
judgment  and  execution  in  it,  and  so  on  ad  infinitum.**  And  even 
where  the  judgment  has  been  signed,  or  the  execution  issued  fraud- 

14.  United  States  v.  Norton,  97  U.  David  City  First  Nat.  Bank  v.  Sar- 
S.  164,  24  U.  S.  (L.  ed.)  907;  Loner-  geant,  65  Neb.  594,  91  N.  W.  595, 
gan  V.  Buford,  148  U.  S.  581,  13  S.  59  L.R.A.  296. 

Ct.  684,  37  U.  S.  (L.  ed.)  569;  Vick  16.  Robertson  v.  Fi-ank  Bros.  Co. 
V.  Shinn,  49  Ark  70,  4  S.  W.  60,  4  132  U.  S.  17,  10  S.  Ct  5,  33  U.  S. 
A.  S.  R.  26;  Cobb  v.  Charter,  32  Conn.    (L.  ed.)  236. 

358,  87  Am.  Dec.  178;  Ligonier  v.  17.  Cleaveland  v.  Richardson,  132 
Ackerman,  46  Ind.  552,  15  Am.  Rep.  U.  S.  318,  10  S.  Ct.  100,  33  U.  S.  (L. 
323,  overruled  on  another  point  by  ed.)  384;  Chandler  v.  Sanger,  114 
Jennings  v.  Fisher,  103  Ind.  112,  2  Mass.  364,  19  Am.  Rep.  367. 
N.  E.  286;  Baltimore  v.  Lefferman,  4  18.  Chandler  v.  Sanger,  114  Mass. 
GUI  (Md.)  425,  45  Am.  Dec.  145;  De-  364,  19  Am.  Rep.  367. 
troit  V.  Martin,  34  Mich.  170,  22  Am.  19.  Elston  v.  Chicago,  40  111.  514, 
Rep.  512;  Joannin  V.  Ogilvie,  49  Minn.  89  Am.  Dec.  361;  Kaufman  v.  Diek- 
664,  52  N.  W.  217,  32  A.  S.  R.  581,  16  ensheets,  30  Ind.  258,  95  Am.  Dec. 
L.R.A.  376;  David  City  First  Nat.  694;  Hunt  v.  Boyeir,  1  J.  J.  Marsh. 
Bank  v.  Sargeant,  65  Neb.  594,  91  N.  (Ky.)  484,  19  Am.  Dec.  116;  First 
W.  595,  59  L.R.A.  296;  Harmony  v.  Presbjrterian  Church  v.  New  Orleans. 
Bingham,  12  N.  Y.  99,  62  Am.  Dec.  30  La.  Ann.  259,  31  Am.  Rep.  224; 
142;  Alston  v.  Durant,  2  Strob.  L.  Footman  v.  Stetson,  32  Me.  17,  52 
(S.  C.)  257,  49  Am.  Dec.  596;  Ken-  Am.  Dec.  634;  Adams  v.  Reeves,  68 
neth  ▼.  South  Carolina  R.  Co.,  15  N.  C.  134,  12  Am.  Rep.  627;  Ogle  v. 
Rich.  L.  (S.  C.)  284,  98  Am.  Dec.  382.  Baker,  137  Pa.  St.  378,  20  Atl.  998,  21 
Notes:  54  Am.  Dec.  719;  51  Am.  A.  S.  R.  886;  Kirklan  v.  Brown,  4 
Rep.  822;  94  A.  S.  R.  419;  15  L.R.A.  Humph.  (Tenn.)  174,  40  .Am.  Dec. 
(N.S.)  183;  8  U.  S.  (L.  ed.)  300.  635  and  note;  Beard  v.  Beard,  25  W. 

15.  Cobb  V.  Charter,  32  Conn.  358,  Va.  486,  52  Am.  Rep.  219. 

87  Am.  Dec.  178;  Chase  v.  Dwinal,  7       Note:  45  Am.  Dec.  153,  157. 
Greenl.  (Me.)  134,  20  Am.  Dec.  352; 

R.  C.  L.  Vol.  XXL— 11.  161 


190,  191  PAYMENT  21  R.  C.  L. 

voluntarily  with  a  full  knowledge  of  the  facts,  the  amount  so  paid 
cannot  be  recovered.^* 

190.  Time  of  Compulsion. — The  rule  allowing  a  person  to  recover 
money  which  he  has  once  paid  on  the  ground  that  it  was  paid  under 
compulsion  applies  only  where  there  is  no  other  means  of  immediate 
relief.  On  this  principle,  if  a  person  obtains  relief  from  duress  by  a 
promise  of  future  payment  and  makes  the  payment  after  the  duress 
is  removed  and  when  he  has  had  opportunity  to  escape  it  by  legal 
methods,  he  cannot  afterwards  recover  it.^^  Still  if  the  danger  is 
certainly  impending,  it  need  not  be  presently  so.  This  principle  is 
applicable  to  payments  of  illegal  taxes  where  the  law  is  imperative, 
and  giving  no  discretion,  commands  the  issue  of  the  warrant  at  a 
definite  time,  and  the  levy  under  that  warrant  within  a  fixed  time 
thereafter.  Under  these  circumstances  an  individual  need  not  wait 
until  the  last  moment,  and  pay  only  just  as  the  officer  is  seizing  his 
property,  but  he  may  assume  that  the  officers  of  the  law  will  obey  its 
precepts  and  when  all  opportunity  for  consideration  and  correction 
has  passed,  all  discretion  is  ended,  and  the  tax  roll  is  in  the  treasurer's 
hands,  he  may  then  pay  to  the  treasurer,  protesting  against  the 
legality,  and  asserting  hia  intention  to  contest,  and  recovery  will  be 
allowed.** 

,f 
4 

Mistake  of  Fact 

191.  In  General. — ^Where  money  is  paid  to  another  under  the  influ- 
ence of  a  mistake  of  fact,  that  is,  on  the  mistaketi  supposition  of  the 
existence  of  a  specific  fact  which  would  entitle  the  other  to  the  money, 
and  the  money  would  not  have  been  paid  if  it  had  been  known  to  the 
payer  that  the  fact  was  otherwise,  it  may  be  recovered.*'    The  ground 

14.  Note:  94  A.  S.  R.  415.  Feemster  v.  Markham,  2  J.  J.  Marsh. 

15.  Notes:  45  Am.  Dec.  154;  94  (Ky.)  303,  19  Am.  Dec.  131;  Watson 
A.  S.  R.  413.  v.  Cresop,  1  B.  Mon.   (Ky.)   195,  36 

16.  Not'e:  94  A.  S.  R.  414.  Am.  Dec.  572;  Tucker  v.  Denton,  106 

17.  Espy  V.  Cincinnati  First  Nat.  S.  W.  280,  32  Ky.  L.  Rep.  521,  15 
Bank,  18  Wall.  604,  21  U.  S.  (L.  ed.)  L.R.A.(N.S.)  289;  Frontier  Bank  v. 
947;  Louisiana  v.  Wood,  102  U.  S.  Morse,  22  Me.  88,  38  Am.  Dec.  284; 
294,  26  U.  S.  (L.  ed.)  153;  United  Baltimore,  etc.,  R.  Co.  v.  Faunce,  6 
States  v.  Barlow,  132  U.  S.  271,  10  S.  Gill  (Md.)  68,  46  Am.  Dec.  655  and 
Ct.  77,  33  U.  S.  (L.  ed.)  346;  United  note;  Haven  v.  Foster,  9  Pick.  (Mass.) 
States  V.  Carr,  132  U.  S.  644, 10  S.  Ct.  112,  19  Am.  Dec.  353;  Merchants'  Nat. 
182,  33  U.  S.  (L.  ed.)  483;  Hogben  Bank  v.  National  Eagle  Bank,  101 
V.  Metropolitan  L.  Ins.  Co.,  69  Conn.  Mass.  281,  100  Am.  Dec.  120;  Welch 
503,  38  Atl.  214,  61  A.  S.R.  53;  Logan  v.  Goodwin,  123  Mass.  71,  25  Am. 
V.  Sumter,  28  Ga.  242,  73  Am.  Dec.  Rep.  24;  Talbot  v.  National  Bank,  129 
755;  Wolf  V.  Beaird,  123  111.  585,  15  Mass.  67,  37  Am.  R^p.  302;  Needles 
N.  E.  161,  5  A.  S.  R.  565;  Lewellen  v.  v.  Burk,  81  Mo.  569,  51  Am.  Rep.  251; 
Garett,  58  Ind.  442,  26  Am.  Rep.  74;  American  Brewing  Co.  v.  St.  Louis, 
Noble  V.  Doughten,  72  Kan.  336,  83  187  Mo.  367,  86  S.  W.  129,  2  Ann. 
Pac.     1048,     3     L.R.A.(N.S.)     1167;  C as.  821;  Evans  v.  Gale,  17  N.  H.  573, 
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on  which  the  rule  rests  is  that  money,  paid  through  misapprehension 
of  facts,  in  equity  and  good  conscience  belongs  to  the  person  who 
paid  it.^*  Municipal  corporations  as  well  as  individuals  are  subject 
to  this  rule.^*  An  error  of  fact  is  ordinarily  said  to  take  place 
either  when  some  fact  which  really  exists  is  unknown,  or  some  fact 
is  supposed  to  exist  which  really  does  not  exist.*®  It  has  sometimes 
been  attempted  to  draw  a  distinction  between  ignorance  of  fact  and 
error'  of  fact.  In  practical  effect,  however,  they  are  substantially  one 
and  the  same  thing  and,  considered  as  a  motive  of  actions,  ignorance 
differs  but  little  from  error.  In  practice  the  terms  are  frequently 
used  as  of  interchangeable  significance.^ 

192.  Exceptions  and  Qualifications  to  Rule;  Mutual  Mistake. — 
There  are  certain  well  defined  exceptions  to  the  general  rule  that 
money  paid  under  mistake  of  fact  may  be  recovered.  One  is  where 
the  drawee  of  a  draft  or  bill  of  exchange  pays  it  to  a  bona  fide  holder, 
under  the  belief  that  the  signature  of  the  drawer  is  genuine,  and  it 
turns  out  to  have  been  forged.  It  has  been  decided  that  the  drawee 
is  bound  to  know  the  signature  of  the  drawer,  and  that  if  he  accepts 
or  pays  he  cannot  recover.  So  also  it  has  been  held  that  if  one  pays 
a  draft,  purporting  to  be  accepted  by  him,  he  cannot  afterward  set  up 
that  the  acceptance  was  a  forgery,  as  against  a  bona  fide  holder  to 
whom  the  payment  was  made.  And  further  if  a  bank  pays  what 
purports  to  be  its  own  bills  or  receives  them  on  deposit,  and  passes  them 
to  the  credit  of  its  customer,  it  cannot  recall  the  payment,  or  revoke  the 
credit  on  subsequently  discovering  that  the  bills  had  been  fraudulently 

43  Am.  Dec.  614;  Behring  v.  Somer-  degrove,  5  Pa.  St.  516,  47  Am.  Dec. 
viUe,  63  N.  J.  L.  568,  44  Atl.  641,  49  425 ;  McKibben  v.  Doyle,  173  Pa.  St. 
L.R.A.  578;  Waite  v.  Leggette,  8  579,  34  Atl.  455,  51  A.  S.  R.  785; 
Cow.  (N.  Y.)  195,  18  Am.  Dec.  441  Boyd  v.  Anderson,  1  Overt.  (Tenn.) 
and  note;  Mowatt  v.  Wright,  1  Wend.  438,  3  Am.  Dec.  762;  Dickins  v.  Jones, 
(N.  Y.)  365,  19  Am.  Dec.  508  and  6  Yerg.  (Tenn.)  483,  27  Am.  Dec.  488 
note;  Kingston  Bank  v.  Eltinge,  40  N.   and  note. 

Y.  391,  100  Am.  Dec.  516  and  note;  Notes:  64  Am.  Dee.  95;  50  Am. 
National  Bank  v.  National  Mechanics'  Rep.  139;  51  Am.  Rep.  820;  94  A.  S. 
Banking  As§'n,  55  N.  Y.  211,  14  Am.  R.  415;  11  L.R.A.(N.S.)  234;  13  Ann. 
Rep.    232;    National    City    Bank    ▼.   Cas.  411. 

Wescott,  118  N.  Y.  468,  23  N.  E.  And  see  Assumpsfp,  vol.  2,  p.  784. 
900,  16  A.  S.  R.  771;  Hathaway  v.  18.  Appleton  Bank  v.  McGilvray, 
Delaware  County,  185  N.  Y.  368,  78  4  Gray  (Mass.)  518,  64  Am.  Dec.  92. 
N.  E.  153, 113  A.  S.  R.  909, 13  L.R.A.  19.  American  Brewing  Co.  v.  St. 
(N.S.)  273;  Adams  v.  Reeves,  68  N.  Louis,  187  Mo.  367,  86  S.  W.  129. 
C.  134,  12  Am.  Rep.  627;  Simms  v.  2  Ann.  Cas.  821. 
Vick,  151  N.  C.  78,  65  S.  E.  621,  18  20.  Mowatt  v.  Wright,  1  Wend. 
Ann.  Cas.  669,  24  L.R.A.(N.S.)  517;  (N.  Y.)  355,  19  Am.  Dec.  508;  Scott 
Ellis  V.  Ohio  L.  Ins.,  etc.,  Co.,  4  Ohio  v.  Ford,  45  Ore.  531,  78  Pac.  742,  80 
St.  628,  64  Am.  Dec.  610;  Scott  v.  Pac.  899,  68  L.R.A.  469. 
Ford,  45  Ore.  531,  78  Pac.  742,  80  1.  Scott  v.  Ford,  45  Ore.  531,  78 
Pac.  899.  68  L.R.A.  469;  Boas  v.  Up-  Pac.  742,  80  Pac.  899,  68  L.R.A.  469. 
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altered  by  raising  their  amounts  *  But  it  has  been  held  that  if  one  pays 
a  forged  note,  supposing  the  signature  to  be  his  own,  he  may  maintain 
an  action  to  recover  the  money  so  paid,  provided  he  proceeds  promptly 
on  discovering  the  forgery,  although  the  defendant  at  the  time  of 
such  payment  had  surrendered  to  him  a  mortgage  which  he  in  good 
faith  had  received  as  collateral  security  for  the  note,  but  which  had 
been  executed  as  security  for  another  note,  of  which  the  forged  note 
was  a  copy.'  It  is  often  said  that  a  mistake  must  be  mutual  to  permit 
of  a  recovery  of  money  paid  under  its  influence.*  However,  that 
does  not  seem  to  be  essential,  for  if  a  person  pays  money  under  an 
honest  mistake  of  fact  on  his  part,  although  it  is  received  by  the 
payee  with  full  knowledge,  he  may  recover  the  money  so  paid,  while 
on  the  other  hand  if  he  pays  it  with  full  knowledge  of  all  the  facts 
it  is  voluntary  and  cannot  be  recovered  even  though  the  payee  received 
it  under  a  mistake  of  fact. 

193.  Mistake  of  Fact  and  Law. — On  principle  a  recovery  should 
be  allowed  where  money  is  paid  under  a  mistake  of  fact  although  such 
mistake  of  fact  may  be  induced  by  a  mistake  of  law  or  where  there 
is  both  a  mistake  of  fact  and  a  mistake  of  law.*  But  where  tliere 
would  be  no  legal  liability  if  there  had  been  no  mistake  of  fact,  then 
money  paid  under  a  mistake  of  law  cannot  be  recovered.  Thus  if  a 
parent  under  the  mistaken  belief  that  his  child  had  committed  a  tort 
paid  the  damage  done,  he  cannot  recover  the  amount  paid  on  ascer- 
taining that  the  fact  was  otherwise.® 

194.  Payment  by  Government. — ^Reasons  for  the  application  of  the 
rule  that  money  paid  under  a  mistake  of  fact  may  be  recovered  are' 
much  more  potent  in  the  case  of  the  contracts  of  the  government  than 
of  Contracts  of  individuals;  for  the  government  must  necessarily  rely 
on  the  acts  of  agents,  whose  ignorance,  carelessness  or  unfaithfulness 
would  otherwise  often  bind  it,  to  the  serious  injury  of  its  operations.* 
Thus  it  has  been  held  that  where  an  allowance  was  made  by  the 
United  States  to  a  contractor,  for  expedited  service,  on  a  clear  mistake 
of  fact  as  to  what  additional  men  and  animals  were  required  for 
such  service,  and  the  money  was  paid  in  ignorance  of  the  fact  that 

2.  Hoffman  v.  National  City  Bank,  Denton,  106  S.  W.  280,  32  Ky.  L.  Rep. 
12  WaU.  181,  20  U.  S.  (L.  ed.)  366;  621,  15  L.R.A.(N.S.)  289. 
American  Brewing  Co.  v.   St.  Louis,       Note:  33  U.  S.  (L.  ed.)  346. 

187  Mo.  367,  86  S.  W.  129,  2  Ann.  Cas.  5.  Freeman  v.  Curtis,  61  Me.  140, 

821;  National  Bank  v.  National  Me-  81  Am.  Dec.  664. 

chanics'  Banking  Ass'n,  65  N.  Y.  211,  6.  Needles  v.  Burk,  81  Mo.  569,  51 

14  Am.  Rep.  232.    And  see  Bills  and  Am.  Rep.  251. 

Notes,  vol.   3,  pp.  1290,  1296.  7.  United  States  v.  Barlow,  132  U. 

3.  Welch  V.  Goodwin,  123  Mass.  71,  S.  271,  10  S.  Ct.  77,  33  U.  S.  (L.  ed.) 
25  Am.  Rep.  24.  346;  United  States  v.  Cair,  132  U.  S. 

4.  Wolf  V.  Beaird,  123  111.  585,  15  644,  10  S.  Ct.  182,  33  U.  S.  (L.  ed.) 
N.  E.  161,  5  A.  S.  R.  565;  Tucker  v.  483. 
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no  additional  number  had  been  employed  in  that  service,  the  United 
States  could  recover  the  moneys  paid  on  such  allowance.® 

195.  Existence  and  Materiality  of  Fact. — ^A  mistake,  to  be  avail- 
able as  a  ground  for  recovering  money  paid,  must  be  as  to  an  existing 
fact,*  and  therefore  where  the  subjects  in  relation  to  which  the  con- 
tract of  parties  is  made  are  known  by  them  to  be  of  an  uncertain 
and  speculative  character  or  value,  a  mere  mistake  by  them  in  their 
estimate  of  the  value  is  not  deemed  sufficient  to  authorize  a  recovery 
of  the  moneys  paid  on  the  erroneous  estimate.^®  In  order  to  entitle 
one  to  relief,  the  mistake  must  be  one  concerning  a  fact  which  is 
material  to  the  transaction.  The  fact  must  be  such  that  it  animated 
and  controlled  the  conduct  of  the  parties.  It  must  go  to  the  essence 
of  the  object  in  view,  and  not  be  merely  incidental,  and  the  court 
must  be  satisfied  that,  but  for  the  mistake,  the  obligation  from  which 
rehef  is  sought  would  never  have  been  assumed.**  And  it  is  also  true 
that  in  order  to  entitle  a  person  to  recover  money  paid  under  a  mistake 
of  fact  the  mistake  must  be  as  to  a  fact  which,  if  true,  would  make 
the  person  paying  liable  to  pay  the  money,  not  where  if  true  it  would 
merely  make  it  desirable  that  he  should  pay  the  money.** 

196.  Mistake  Induced  by  Negligence. — The  general  rule  is  that 
where  money  is  paid  by  mistake  of  fact,  although  there  was  negligence 
on  the  part  of  the  person  making  the  payment,  it  may  be  recovered 
for  the  reason  that  otherwise  the  person  receiving  the  money  would 
be  enriched  at  the  expense  of  the  other.*'  But  where  the  mistake  is 
due  to  the  wilful  or  intentional  neglect  on  the  part  of  the  person 
making  the  payment  to  investigate  the  facts  he  should  not  be  allowed 
to  recover  the  money  paid;  **  under  such  circumstances  he  would  be 
estopped  to  allege  that  he  was  without  knowledge.**  And  the  negli- 
gence of  a  drawee  of  a  forged  bill  of  exchange  in  not  discovering  the 

8.  United  States  v.  Barlow,  132  U.  (N.S.)  289;  Appleton  Bank  v.  McGil- 
S.  271,  10  S.  Ct.  77,  33  U.  S.  (L.  ed.)  vray,  4  Gray  (Mass.)  518,  64  Am. 
346.  Dec.  92;  Kingston  Bank  v.  Eltinge, 

9.  Tucker  v.  Denton,  106  S.  W.  280,  40  N.  Y.  391,  100  Am.  Dec.  516;  Na- 
32  Ky.  L.  Rep.  521,  15  L.R.A.(N.S.)  tional  Bank  v.  National  Mechanics' 
289 ;  Kingston  Bank  v.  Eltinge,  40  N.  Bankinjj  Ass'n,  55  N.  Y.  211,  14  Am. 
Y.  391,  100  Am.  Dec.  516  and  note.  Rep.    232;     Hathaway    v.    Delaware 

10.  United  States  v.  Barlow,  132  U.  County,  185  N.  Y.  368,  78  N.  E.  153, 
S.  271,  10  S.  Ct.  77,  33  U.  S.  (L.  ed.)  113  A.  S.  R.  909, 13  L.RA.(N.S.)  273. 
346.  Notes:  64  Am.  Dec.  95;  33  U.  S.  (L. 

11.  Tucker  v.   Denton,  106   S.   W.  ed.)  346. 

280,  32  Ky.  L.  Rep.  521,  15  L.R.A.  And  see  Checks,  vol.  6,  p.  565. 

(N.S.)    289;  Buffalo  v.   O'Malley,  61  14.  Bend  v.  Hoyt,  13  Pet.  263, 10  U. 

Wis.  255,  20  N.  W.  913,  60  Am.  Rep.  S.    (L.  ed.)    154;   Scott  v.   Ford,  45 

137.  Ore.  531,  78  Pac.  742,  80  Pac.  899,  68 

12.  Needles  7.  Burk,  81  Mo.  569,  51  L.RA.  469. 

Am,  Rep.  251.  15.  Scott  v.  Ford,  45  Ore.  531,  78 

13.  Tucker  v.  Denton,  106  S.  W.  Pac.  742,  80  Pac.  899,  68  L.R.A.  469. 
280,  32  Ky.  L.  Rep.  521,  15  L.R.A. 
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forgery  before  payment  is  held  to  preclude  him  from  recovery.**  On 
the  other  hand  money  paid  to  the  holder  of  a  check  or  draft  drawn 
without  funds  may  be  recovered  back,  if  paid  by  the  drawee  under 
a  mistake  of  fact.  And  though  the  rule  was  originally  subject  to 
the  limitation  that  it  must  be  shown  that  the  party  seeking  to  recover 
back  had  been  guilty  of  no  negligence,  it  is  now  held  that  the  plain- 
tiff in  such  case  is  not  precluded  from  recovery  by  laches  in  not 
availing  himself  of  the  means  of  knowledge  in  his  power.  It  is 
otherwise  if  the  money  is  intentionally  paid  without  reference  to  the 
truth  or  falsehood  of  the  fact,  and  with  the  intention  that  the  payee 
shall  have  the  money  at  all  events.^'  Still  there  is  authority  for  the 
rule  that  payment  of  a  check  by  a  bank  is  regarded  as  a  finality,  in 
the  absence  of  fraud  on  the  part  of  the  holder;  and  the  fact  that  the 
drawer  had  no  funds  on  deposit  will  not  give  the  bank  any  remedy 
against  the  holder,^® 

197.  Mistake  Induced  by  Forgetfulness. — The  knowledge  of  the 
facts  which  precludes  the  recovery  of  money  paid  means  a  knowledge 
existing  in  the  mind  at  the  time  of  payment.**  Therefore  a  payment 
made  through  forgetfulness  of  the  fact  that  the  amount  has  already 
been  paid  is  a  payment  under  a  mistake  of  fact,  and  may  be  recov- 
ered,*^  for  a  person  so  paying  has  done  an  act  he  did  not  intend  to  do, 
and  did  not  know  or  believe  he  was  doing,  and  tlie  error,  no  matter 
whether  arising  from  forgetfulness  or  otherwise,  destroys  the  whole 
basis  of  the  agreement  and  the  parties  are  restored  to  their  original 
condition  and  riglit.*  Thus  it  has  been  held  that  where  one  pays  a 
note  under  the  mistaken  belief  that  he  had  executed  it,  he  mav 
recover  the  money  so  paid,  on  discovering  the  mistake.^ 

198.  Means  of  Knowledge. — The  rule  which  formerly  prevailed 
that  if  a  person  might,  by  the  exercise  of  reasonable  diligence,  have 
iiscertained  the  facts,  he  would  not  on  the  ground  of  ignorance  or 
mistake  be  permitted  to  recover  money  paid  '  has  of  late  been  much 

16.  Ellis  v.  Ohio  L.  Ins.,  etc.,  Co.,  4  20.  Simms  v.  Vick,  151  N.  C.  78,  65 
Ohio  St.  628,  64  Am.  Dec.  610;  Cocks  S.  E.  621,  18  Ann.  Cas.  669  and  note, 
V.  Masterman,  9  B.  &  C.  902,  17  E.  C.  24  L.R.A.(N.S.)  517  and  note;  Scott 
L.  517,  33  Rev.  Rep.  365,  21  Eng.  Rul.  v.  Ford,  45  Ore.  531,  78  Pac.  742,  80 
Cas.  68;  London,  etc.,  Plate  Bank  v.  Pac.  899,  68  L.R.A.  469. 

Liverpool  Bank  [1896]  1  Q.  B.  7,  65  1.  Baltimore,  etc.,  R.  Co.  v.  Faunce, 
L.  J.  Q.  B.  80,  73  L.  T.  N.  S.  473,  6  Gill  (Md.)  68,  46  Am.  Dec.  655. 
21  Eng.  Rul.  Cas.  73.  See  supra,  par.  2.  Lewellen  v.  Garrett,  58  Ind.  442, 
192.  26  Am.  Rep.  74. 

17.  Merchants'  Nat.  Bank  t.  Na-  3.  Bend  v.  Hoyt,  13  Pet.  263,  10 
tional  Eagle  Bank,  101  Mass.  281,  100  U.  S.  (L.  ed.)  154;  Norton  v.  Marden, 
Am.  Dec.  120.  15  Me.  45,  32  Am.  Dec.  132;  Adams  v. 

18.  Manufacturers'  Nat.  Bank  v.  Reeves,  68  N.  C.  134,  12  Am.  Rep. 
Swift,  70  Md.  515,  17  Atl.  336,  14  A.  627;  Scott  v.  Ford,  45  Ore.  531,  78 
S.  R.  381.  Pac.  742;  80  Pac.  899,  68  L.R.A.  469 

19.  Lewellen  v.  Garrett,  58  Ind.  442,  (stating  rule) ;  Gould  v.  McFall,  118 
26  Am.  Rep.  74.  Pa.  St.  455,  12  Atl.  336,  4  A.  S.  R. 
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relaxed.  The  later  cases  establish  the  doctrine  that  it  is  not  sufficient 
to  preclude  a  person  from  recovering  money  paid  by  him  under  a 
mistake  of  fact  that  he  had  the  means  of  knowledge  of  the  fact.* 
Of  course  if  the  money  is  intentionally  paid  without  reference  to  the 
truth  or  falsehood  of  the  fact,  the  plaintiff  meaning  to  waive  all 
inquiry  into  it,  and  intending  that  the  person  receiving  shall  have 
the  money  at  all  events,  whether  the  fact  be  true  or  false,  there  can 
be  no  recovery.*  This  rule  seems  best  to  accord  with  the  plainesit 
principle  of  justice.*  The  position  that  a  person  making  a  payment 
is  precluded  from  recovery  on  the  ground  of  mistake  if  he  has  the 
means  of  knowledge  in  his  power  is  founded  on  a  dictum  in  an  early 
English  case,  and  being  a  part  of  a  rule  stated,  it  has,  like  so  many 
other  misstatements  of  legal  principle,  been  copied  by  courts  without 
a  careful  consideration  of  its  import.'  As  to  what  amounts  to  means 
of  knowledge  within  the  rule,  it  has  been  held  that  it  is  such  as  the 
party  may  avail  himself  of  without  calling  to  his  aid  other  assistance.® 
199.  Mistake  on  Disputed  Question  of  Fact. — In  the  settlement  of 
disputed  questions  where  both  parties  have  equal  opportunity  and 
facilities  for  ascertaining  the  facts,  it  becomes  incumbent  on  each  then 
to  make  his  investigation  and  not  carelessly  settle,  trusting  to  future 
investigation  to  show  a  mistake  of  fact  and  enable  him  to  recover 
back  the  amount  paid.*  Therefore  where  the  existence  or  nonexist- 
ence of  a  particular  fact  is  brought  to  their  attention  and  the  means 
of  knowledge  as  to  the  fact  in  controversy  is  equally  available  to  each, 
then  a  payment  made  is  binding  and  cannot  be  recovered,  where  the 
party  either  fails  to  investigate  the  fact,  or  does  investigate  and  draws 
an  erroneous  conclusion.*®    Thus  it  has  been  held  that  an  adminis- 

606;  Stevens  v.  Head,  9  Vt.  174,  31  Simms  v.  Vick,  151  N.  C.  78,  65  S.  E. 

Am.  Dec.  617.  621,  18  Ann.  Cas.  669  and  note,  24 

Note :  94  A.  S.  R.  415.  L.R.A.(N.S.)  617  and  note;  Scott  v. 

4.  Wolf  v.  Beaird,  123  111.  585,  15  Ford,  45  Ore.  631,  78  Pac.  742,  80 
N.  E.  161,  5  A.  S.  R.  565;  Baltimore,  Pac.  899,  68  L.R.A.  469;  McKibben 
etc.,  R.  Co.  V.  Faunce,  6  Gill  (Md.)  v.  Doyle,  173  Pa.  St.  579,  34  Atl.  455, 
68,  46  Am.  Dec.  655 ;  Waite  v.  Leg-  51  A.  S.  R.  785.  See  supra,  par.  23. 
gett,  8  Cow.  (N.  Y.)  195,  18  Am.  Dec.  6.  Baltimore,  etc.,  R.  Co.  v.  Faunce, 
441;  Kingston  Bank  v.  Eltinge,  40  N.  6  Gill  (Md.)  68,  46  Am.  Dec.  655. 
Y.  391,  100  Am.  Dec.  516;  Simms  v.  7.  Kingston  Bank  v.  Eltinge,  40  N. 
Vick,  151  N.  C.  78,  65  S.  E.  621,  18  Y.  391,  100  Am.  Dec.  516. 

Ann.   Cas.   669   and  note,  24  L.R.A.  8.  Norton  v.  Harden,  15  Me.  45,  32 

(N.S.)  517  and  note;  Scott  v.  Ford,  Am.  Dec.  132. 

46  Ore.  531,  78  Pac.  742,  80  Pac.  899,  9.  McArthur  v.  Luce;  43  Mich.  435, 

68  L.R.A.  469;  McKibben  v.  Doyle,  5  N.  W.  451,  38  Am.  Rep.  204. 

173  Pa.  St.  679,  34  Atl.  455,  51  A.  S.  10.  Alton    v.    Webster    First    Nat. 

R.  785.  Bank,  157  Mass.  341,  32  N.  E.  228,  34 

Note:  94  A.  S.  R.  415.  A.  S.  R.  286, 18  L.R.A.  144;  New  York 

5.  Merchants'  Nat.  Bank  v.  National  L.  Ins.  Co.  v.  Crittenden,  134  la.  613, 
Eagle  Bank,  101  Mass.  281,  100  Am.  112  N.  W.  96,  120  A.  S.  R.  444,  13 
Dec.  120;  Kingston  Bank  v.  Eltinge,  Ann.  Cas.  408,  11  L.R.A.  (N.S.)  233 
40    N.   Y.   391,   100   Am.    Dec.    516;  and  note.                                                 i 
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tration,  by  virtue  of  statute,  upon  the  estate  of  a  person  presumed  to 
be  dead  by  seven  years'  absence,  establishes  a  right  of  action  by  the 
administrator  on  life  insurance  policies  held  by  the  absentee,  and  the 
payment  of  the  insurance  money  to  the  administrator  to  avoid  suit 
on  the  policies  is  conclusive  on  the  insurer,  and  the  money  cannot  be 
recovered  by  the  insurer  after  it  appears  that  tlie  insured  is  in  fact 
alive.^^ 

200.  Mistake  as  to  Title,  Authority  or  Quantity. — ^Whenever  money 
is  paid  on  the  representation  of  the  receiver  that  he  has  either  a  certain 
title  in  property  transferred  in  consideration  of  the  payment,  or  a 
certain  authority  to  receive  the  money  paid,  when  in  fact  he  has  no 
such  title  or  authority,  then,  although  there  is  no  fraud  or  inten- 
tional misrepresentation  on  his  part,  yet  there  is  no  consideration  for 
the  payment;  and  the  money  remains,  in  equity  and  good  conscience, 
the  property  of  the  payer,  and  may  be  recovered  back  by  him.*^  Thus 
where  the  price  of  a  piece  of  land  depends  on  the  number  of  square 
feet  it  contains,  if  there  is  a  mistake  in  computing  such  area  and  the 
purchaser  paid  a  greater  sum  than  was  due,  he  may  recover  such 
excess.  And  his  right  to  recover  is  not  waived  by  accepting  a  con- 
veyance thereof,  or  by  paying,  after  the  discovery  of  the  mistake,  a 
note  given  in  part  payment  of  the  purchase  price.*'  As  a  general 
rule  a  grantee  who  takes  a  quit<jlaim  deed  cannot  recover  back  the 
consideration  paid,  in  case  of  failure  of  title.  But  this  rule  does  not 
apply,  if  the  title  fails  for  want  of  authority  in  the  person  who  makes 
the  deed  to  act  in  the  capacity  in  which  he  professes  to  act.  In  such 
case,  assumpsit  will  lie  to  recover  back  the  consideration.**  Where 
there  is  no  representation  as  to  the  title  of  the  vendor  but  it  is  intended 
that  the  purchaser  shall  run  the  risk  of  title  then  the  purchaser  cannot 
recover  the  purchase  money  because  of  failure  of  title.**^ 

201.  Circumstances  Making  Recovery  Inequitable. — The  rule  that 
money  paid  under  a  mistake  of  fact  may  be  recovered  back  does  not 
apply  where  the  payment  has  caused  such  a  change  in  the  position 
of  the  other  party  that  it  would  be  unjust  to  require  him  to  refund.** 
If  circumstances  exist  which  make  such  recovery  inequitable,  the 

11.  New  York  L.  Ins.  Co.  v.  Critten-       13.  Cardinal  v.  Hadley,  158  Mass. 
den,  1.34  la.  613,  112  N.  W.  96,  120  352,  33  N.  E.  575.  35  A.  S.  R.  492. 

A.  S.  R.  444,  13  Ann.  Cas.  408  and  14.  Earle     v.     Bickford,     6     Allen 

note,  11  L.R.A,(N.S.)  233  and  note.  (Mass.)  549,  83  Am.  Dec.  651. 

12.  Leather     Manufacturers'      Nat.  15.  Dorsey  v.  Jackman,  1  Serg.  & 
Bank  v.  Merchants'  Nat.  Bank,  128  U.  R.  (Pa.)  42,  7  Am.  Dec.  611. 

S.  26,  9  S.  Ct.  3,  32  U.  S.  (L.  ed.)  342;  16.  Appleton  Bank  v.  McGilvray,  4 

Feemster  v.  Markliam,  2  J.  J.  Marsh.  Gray   (Mass.)   518,  64  Am.  Dec.  92; 

(Ky.)  303,  19  Am.  Dec.  131;  Wright  National  Bank  of  Commerce  v.  Na- 

V.  Dickinson,  67  Mich.  580,  35  N.  W.  tional  Mechanics'  Banking  Ass'n,  55  N. 

164,  11  A.  S.  R.  602;  McKibben  v.  Y.  211,  14  Am.  Rep.  232;  Hathaway 

Doyle,  173  Pa.  St.  579,  34  Atl.  455,  v.  Delaware  County,  185  N.  Y.  368,  78 

61  A.  S.  R.  785.  N.  E.  153, 113  A.  S.  R.  909, 13  L.R.A. 
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burden  of  proving  that  fact  rests  on  the  person  resisting  the  payment.*'' 
Thus  where  a  person  by  mistake  declares  that  an  entire  shipment 
consists  of  a  specified  article  which  is  dutiable,  he  cannot  recover 
duties  paid  where  it  turns  out  that  only  a  portion  of  the  shipment 
consisted  of  such  articles,  and  as  to  the  remainder  it  consisted  of  non* 
dutiable  merchandise,  for  the  property  having  been  delivered  by  the 
United  States  without  an  examination  and  in  reliance  on  the  declara- 
tion of  the  owner  its  position  is  so  changed  as  to  make  it  inequitable 
to  allow  a  recovery.*®  Likewise  where  a  mortgagor  pays  to  an  assignee 
of  the  mortgage  the  amount  due  to  such  assignee  on  the  mortgage  and 
both  parties  are  ignorant  of  the  fact  that  the  mortgage  had  been 
previously  assigned  to  another,  and  the  assignment  recorded,  the 
money  thus  paid  cannot  be  recovered,  as  the  mortgage  having  been 
delivered  up  to  the  mortgagor  to  be  canceled,  the  assignee  could  not 
be  restored  to  his  former  position.*^  However,  as  between  the  im- 
mediate parties  to  an  obligation  or  contract  the  doctrine  as  to  an 
irrevocable  change  of  position  involving  loss  to  the  defendant,  where 
the  parties  are  equally  innocent,  constitutes  no  defense  to  an  action 
brought  to  recover  money  paid  under  mistake,*®  for  it  is  an  ordinary 
result  of  payment  of  money  by  mistake  that  the  payee  has  incurred 
liabilities  or  paid  money  which  he  would  not  have  done,  except  for 
the  receipt  of  the  money,  and  if  the  rule  were  applied  in  all  cases 
there  could  seldom  be  a  recovery.* 

Mistake  of  Law 

202.  In  General. — The  question  whether  money  paid  under  a  mis- 
take of  law  may  be  recovered  is  an  ancient  one  and  has  provoked 
much  dispute,  but  the  trend  of  modern  authority  is  strongly  in  favor 
of  the  rule  that,  as  between  individuals,  money  voluntarily  paid  on  a 
claim  of  right,  with  full  knowledge  of  all  the  facts,  in  the  absence 
of  fraud,  duress,  or  compulsion,  cannot  be  recovered  back  merely 
because  the  party,  at  the  time  of  payment,  was  ignorant  of  or  mistook 
the  law  as  to  his  liability.  The  illegality  of  the  demand  paid  con- 
stitutes, of  itself,  no  ground  for  relief.*    The  rule  applies  to  private 

(N.S.)  273;  Boas  v.  Upde^ove,  5  Pa.  19.  Behring  v.  Somerville,  63  N.  J. 

St.  516,  47  Am.  Dec.  425 ;   London,  L.  568,  44  Atl.  641,  49  L.R.A.  578. 

I                      etc.,  Plate  Bank  v.  Liverpool  Bank,  1  20.  Kingston   Bank   v.    Eltinge,   40 

Q.  B.  7,  65  L.  J.  Q.  B.  80,  73  L.  T.  N.  Y.  391, 100  Am.  Dec.  516. 

N.  S.  473,  21  Eng.  Rul.  Cas.  73.  Note:  21  Eng.  Rul.  Cas.  79. 

Note:  33  U.  S.  (L.  ed.)  347.  1.  Kingston  Bank  v.  Eltinge,  40  N. 

17.  Hathawav  v.  Delaware  Countv,  Y.  391, 100  Am.  Dec.  516. 
185  N.  Y.  368,  78  N.  E.  153,  113  A.  S.  2.  Elliott    v.    Swartwout,    10    Pet. 
R.  909,  13  L.R.A.(N.S.)  273.  137,  9  U.  S.  (L.  ed.)  373;  Waples  v. 

18.  Bend  v.  Hoyt,  13  Pet.  263,  10  United  States,  110  U.  S.  630,  4  S.  Ct. 
U.  S.  (L.  ed.)  154.  225,  28  U.   S.    (L.   ed.)    272;  United 

171 


202  PAYMENT  21  R.  C.  L, 

corporations  as  well  as  to  natural  persons.'  There  are  a  few  decisions 
which  lay  down  a  principle  distinct  and  antagonistic  to  the  general 
rule.  According  to  the  view  in  those  courts  money  paid  by  mistake 
of  the  law  may  be  recovered  back  in  an  action  for  money  had  and 
received  where  there  is  a  full  knowledge  of  all  the  facts,  provided  that 
the  mistake  is  clearly  proven,  and  the  defendant  cannot,  in  good  con- 
science, retain  the  money.*  And  since  it  is  contended  by  the  author- 
States  V.  Edmonston,  181  U.  S.  500,  412 ;  Phillips  v.  McConica,  59  Ohio  St. 
21  S.  Ct.  718,  45  U.  S.  (L.  ed.)  971;  1,  51  N.  E.  445,  69  A.  S.  R.  753;  Scott 
Rector  v.  Collins,  46  Ark.  167,  55  Am.  v.  Ford,  45  Ore.  531,  78  Pac.  742,  80 
Rep.  571;  Boe:^  v.  Fowler,  16  Cal.  Pac.  899,  68  L.R.A.  469  (discussing 
559,  76  Am.  Dec.  561;  Brumagim  v.  the  origin  and  history  of  the  rule) ; 
TiUinghast,  18  Cal.  265,  79  Am.  Dec.  Morris  v.  Tarin,  1  Dall.  (Pa.)  147,  1 
176;  Bucknall  v.  Story,  46  Cal.  589,  U.  S.  (L.  ed.)  76,  1  Am.  Dec.  233; 
13  Am.  Rep.  220 ;  Christy  v.  Sullivan,   Gould  v.  McFall,  118  Pa.  St.  455,  12 

50  Cal.  337,  19  Am.  Rep.  655 ;  Elston  Atl.  336,  4  A.  S.  R.  606 ;  Robinson  v. 
v.  Chicago,  40  111.  514,  89  Am.  Dec.  Charleston,  2  Rich.  L.  (S.  C.)  317,  45 
361;  Ligonier  v.  Ackerman,  46  Ind.  Am.  Dec.  739;  Dickins  v.  Jones,  6 
552,  15  Am.  Rep.  323,  overruled  on  Yerg.  (Tenn.)  483,  27  Am.  Dec.  488 
another  point  by  Jennings  v.  Fisher,  and  note;  Boj'd  v.  Anderson,  1  Overt. 
103  Ind.  112,  2  N.E.  285;  Chase  v.  (Tenn.)  438,  3  Am.  Dec.  7d2;  Marsh- 
Dwinal,  7  Greenl.  (Me.)  134,  20  Am.  all  v.  Snediker,  25  Tex.  460,  78  Am. 
Dec.  352;  Norton  v.  Harden,  15  Me.  45,  Dec.  534;  Flack  v.  National  Bank  of 
32  Am.  Dec.  132;  Freeman  v.  Curtis,   Commerce,  8  Utah  193,  30  Pac.  746, 

51  Me.  140,  81  Am.  Dec.  564:  Houle-  17  L.R.A.  583;  Beard  v.  Beard,  25  W. 
han  V.  Kennebec  County,  108  Me.  397,  Va.  486,  52  Am.  Rep.  219 ;  Birkhauser 
81  Atl.  449,  Ann.  Cas.  1913B  435  and  v.  Schmitt,  45  Wis.  316,  30  Am.  Rep. 
note;  Baltimore  v.  Lefferman,  4  Gill   740. 

(Md.)  425,  45  Am.  Dec.  145  and  note;  Notes:  64  Am.  Dec.  95;  15  Am.  Rep. 

Lester  v.  Baltimore,  29  Md.  415,  96  Am.  171;   51  Am.  Rep.  821;  4  A.   S.  R. 

Dec.  542;  Benson  v.  Monroe,  7  Cush.  608;  94  A.  S.  R.  411;  33  U.  S.  (L.  ed.) 

(Mass.)    125,  54  Am.   Dec.   716   and  348. 

note;  Haven  v.  Foster,  9  Pick.  (Mass.)  See  also  Equity,  vol.  10,  p.  313. 

112,  19  Am.  Dec.  353;  Alton  v.  Web-  3.  Badeau  v.  United  States,  130  U. 

ster  First  Nat.  Bank,  157  Mass.  341,  32  S.  439,  9  S.  Ct.  579,  32  U.  S.  (L.  ed.) 

N.  E.  228,  34  A.  S.  R.  285,  18  L.R.A.  997;    Norfolk    County    v.    Cook,    211 

144;  People's  Sav.  Bank  v.  Heath,  175  Mass.  390,  97  N.  E.  778,  Ann.  Cas. 

Mass.  131,  55  N.  E.  807,  78  A.  S.  R.  1913B  650  and  note;  American  Brew- 

481;    Norfolk    County    v.    Cook,    211  ing  Co.  v.  St.  Louis,  187  Mo.  367,  86 

Mass.   390,  97  N.  E.  778,  Ann.   Cas.  S.  W.  129,  2  Ann.  Cas.  821;  Lamar  v. 

1913B  650;  Teasdale  v.  Stroller,  133  Lamar,  261  Mo.  171,  169  S.  W.  12, 

Mo.  645,  34  S.  W.  873,  54  A.  S.  R.  Ann.  Cas.  1916D  740;  Valley  R.  Co. 

703;  Wood  v.  School  Dist,  80  Neb.  v.  Lake  Erie  Iron  Co.,  46  Ohio  St.  44, 

722,  115  N.  W.  308,  15  L.R.A.  (N.S.)  18  N.  E.  486,  1  L.R.A.  412. 

478;  Evans  v.  Gale,  17  N.  H.  573,  43  4.  Northrop    v.    Graves,    19    Conn. 

Am.  Dec.  614;  Camden  v.  Green,  54  548,  50  Am.  Dec.  264;   Culbreath  v. 

N.  J.  L.  591,  25  Atl.  357,  33  A.  S.  R.  Culbreath,  7  Ga.  64,  50  Am.  Dec.  375; 

686  and  note;  Mowatt  v.   Wright,  1  Ray  v.   Kentucky   Bank,  3   B.   Mon. 

Wend.  (N.  Y.)  355,  19  Am.  Dec.  508  (Ky.)  510,  39  Am.  Dec.  479;  Spald- 

and    note;    Champlin    v.    Lavtin,    18  ing  v.  Lebanon,  ]56  Ky.  37, 160  S.  W. 

Wend.  (N.  Y.)  407,  31  Am.  Dec.  382;  751,  49  L.R.A. (N.S.)    387  and  note; 

Valley  R.  Co.  v.  Lake  Erie  Iron  Co.,  Scott  v.  Ford,  45  Ore.  531,  78  Pac. 

46  Ohio  St.  44, 18  N.  E.  486,  1  L.R.A.  742,  80  Pac.  899,  68  L.R.A.  469  (stat- 

172 


21  R.  C.  L.  PAYMENT  §§  203,  204 

ities  supporting  this  rule  that  a  person  is  much  more  likely  to  make 
a  mistake  of  law  than  a  mistake  of  fact,  the  wisdom  of  the  rule  would 
seem  apparent.  One  of  the  modifications  to  the  rule,  however,  is  that 
illegal  taxes  paid  voluntarily  may  not  be  recovered.' 

203.  Basis  of  Rule. — ^The  rule  that  money  paid  under  a  mistake 
of  law  cannot  be  recovered  as  between  individuals,  though  sometimes 
unjust  in  its  operation,  is  based  on  expediency  and  public  con- 
venience,* because  it  would  render  the  administration  of  justice 
almost  impracticable  if  parties  litigant  should  be  permitted  to  set  up 
as  matters  of  relief  or  defense  that  they  were  ignorant  of  the  law  by 
which  iheir  transactions,  dealings  and  contracts  were  governed.'  It 
has  often  been  said  by  judges  and  text  writers  that  everyone  is  pre- 
sumed to  know  the  law,®  but  it  is  quite  obvious  that  this  phrase  is  not 
to  be  taken  in  its  literal  significance,  and  that  it  means  no  more  than 
is  expressed  by  the  maxim  ignorantia  legis  neminem  excusat.*  Vari- 
ous other  principles  have  been  invoked  in  the  application  of  the 
rule,*^  but  the  best  that  may  be  said  of  it  even  as  applied  to  individuals 
is  that  it  is  a  handy  rule  to  apply  in  those  rare  cases  where  the  applica- 
tion of  it  prevents  gross  injustice.^^ 

204.  Mistake  of  Law  Defined. — A  mistake  of  law  happens  when 
a  person,  having  full  knowledge  of  the  facts,  comes  to  an  erroneous 
conclusion  as  to  their  legal  effect.  It  is  a  mistaken  opinion  or  in- 
ference, arising  from  an  imperfect  or  incorrect  exercise  of  the  judg- 
ment on  facts  as  they  really  are.''^  It  has  been  said  that  mistake  of 
law  differs  from  ignorance  of  the  law  in  that  the  former  is  capable 
of  proof,  the  latter  not;  the  former  acts  after  reasoning,  the  latter 

ing  the  rule  but  holding  otherwise);  1916D  740;  Mowatt  v.  Wright,  1 
Lawrence  v.  Beaubien,  2  Bailey  L.  Wend.  (N.  Y.).355,  19  Am.  Dec.  508; 
(S.  C.)  623,  23  Am.  Dec.  155.  Scott  v.  Ford,  45  Ore.  531,  78  Pac. 

Notes :  64  Am.  Dec.  95 ;  4  A.  S.  R.  742,  80  Pac.  899,  68  L.R. A.  469 ;  Rob- 
608.  inson  v.  Charleston,  2  Rich.  L.  (S.  C.) 

5.  Spalding  v.  Lebanon,  156  Ky.  37,  317,  45  Am.  Dec.  739.  See  also 
160  8.  W.  751,  49  L.R.A.(N.S.)  387.     Equity,  vol.  10,  pp.  304,  305.      ^ 

6.  Lamar  v.  Lamar,  261  Mo.  171,  10.  Lamar  v.  Lamar,  261  Mo.  171. 
169  S.  W.  12,  Ann.  Cas.  1916D  740;  169  S.  W.  12,  Ann.  Cas.  1916D  740; 
Valley  R.  Co.  v.  Lake  Erie  Iron  Co.,  Scott  v.  Ford,  45  Ore.  531,  78  Pac.  742, 
46  Ohio  St.  44,  18  N.  E.  486,  1  L.R.A.   80  Pac.  899,  68  L.R.A.  469. 

412.  11.  Lester  v.  Baltimore,  29  Md.  415, 

7.  Brumagim  v.  Tillinghast,  18  Cal.  96  Am.  Dec.  542;  Lamar  v.  Lamar^ 
2^,  79  Am.  Dee.  176 ;  Scott  v.  Ford,  261  Mo.  171,  169  S.  W.  12,  Ann.  Cas. 
46  Ore.  531,  78  Pac.  742,  80  Pac.  899,  1916D  740. 

68  L.R.A.  469.  12.  Scott  v.  Ford,  45  Ore.  531,  78 

8.  See  EvTOENCB,  vol.  10,  p.  873.  Pac.  742,  80  Pac.  899,  68  L.R.A.  469; 

9.  Elliott  V.  Swart  wont,  10  Pet.  137,  Mo  watt  v.  Wright,  1  Wend.  (N.  Y.) 
9  U.  S.  (L.  ed.)  373;  Brumagim  v.  355,  19  Am.  Dec.  508;  Berkhauser  v. 
Tillinghast,  18  Cal.  265,  79  Am.  Dec.  Schmitt,  45  Wis.  316,  30  Am.  Rep. 
176;  Lester  v.  Baltimore,  29  Md.  415,  740.  See  Equity,  vol.  10,  p.  304  et 
96  Am.  Dec.  542;  Lamar  v.  Lamar,  seq. 

261  Mo.  171,  169  S.  W.  12,  Ann.  Cas. 
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without.*'  In  legal  effect,  however,  there  is  no  difference,  and  the 
terms  are  generally  used  interchangeably.**  It  must  be  remembered 
in  this  connection  that  a  mistake  as  to  foreign  law.  is  regarded  as  a 
mistake  of  fact  and  the  rules  governing  such  mistakes  apply.** 

205-206.  Payment  by  Municipality. — The  rule  that  money  volun- 
tarily paid  under  a  mistake  of  law  cannot  be  recovered  is  not  applied, 
by  the  weight  of  authority,  to  payments  made  by  municipal  officers 
under  a  mistake  of  law  and  in  violation  thereof,  and  it  is  quite  gener- 
ally held  that  a  municipality  may  recover  its  money  thus  paid  out.** 
In  some  jurisdictions  it  is  provided  by  statute  that  money  paid  out 
by  the  officers  of  the  government  under  an  erroneous  conclusion  in 
the  construction  or  application  of  a  statute  may  be  sued  for  and 
recovered.*^  A  distinction  has  been  drawn  between  a  payment  made 
in  direct  violation  of  law,  and  a  payment  made  under  a  mistake  of 
law,  it  being  held  that  where  an  officer  makes  a  payment  and  the 
act  is  within  his  general  jurisdiction,  but  the  payment  is  made  under 
a  mistake  of  law,  there  can  be  no  recovery,  but  where  the  payment  is 
made  in  direct  violation  of  law  there  may  be  a  recovery.*®  Thus  it 
has  been  held  that  fees  paid  by  a  county  to  a  public  officer  under  a 
mistaken  belief  on  his  part  and  that  of  the  county  that  he  was  entitled 
to  them  by  law  cannot  be  recovered  by  the  county,  for  the  reason  that 
its  mistake  was  one  of  law,  for  which  no  recovery  can  be  had.** 

207.  Fees  and  Allowances  Paid  to  Public  Officers. — On  grounds  of 
public  policy,  the  rule  as  to  voluntary  payments  or  payments  made 
under  a  mistake  of  law  is  ordinarily  held  not  to  apply  to  fees  or  com- 
pensation paid  out  of  public  funds  to  public  officers.  In  the  first 
place,  inasmuch  as  public  revenues  are  trust  funds  and  ministerial 
officers  are  trustees  for  the  administration  of  those  funds,  it  is  not 
within  the  scope  of  their  authority  to  make  payments  unauthorized 
by  law.**    In  the  second  place,  the  fidelity  which  public  officers  owe 

13.  Lawrence  v.  Beaubien,  2  Bailey  Painter  v.  Polk  County,  81  la.  242,  47 
L.  (S.  C.)  623,  23  Am.  Dec.  155.  N.  W.  66,  25  A.  S.  R.  489,  is  opposed 

14.  See   the  next   preceding  .  para-  to  the  rule  stated  in  the  text,  but  later 
graph.  decisions  in   effect   overrule  it.     See 

15.  Norton  v.  Harden,  15  Me.  46,  32  Ann.  Cas.  1913B  651  note. 

Am.  Dec.  132.  17.  Wisconsin  Cent.  R.  Co.  v.  United 

16.  McKnight  v.  United  States,  98  States,  164  U.  S.  190,  17  S.  Ct.  45,  41 
U.  S.  179,  26  U.  S.  (L.  ed.)  115;  Nor-  U.  S.  (L.  ed.)  399. 

folk  County  v.  Cook,  211  Mass.  390,  18.  Notes:  94  A.  S.  R.  424;  Ann. 

S7  N.  E.  778,  Ann.  Cas.  1913B  650  Cas.  1913B  653. 

and  note;  Lamar  v.  Lamar,  261  Mo.  19.  Painter  v.  Polk  County,  81  la. 

171,  169  S.  W.  12,  Ann.  Cas.  1916D  242,  47  N.  W.  65,  25  A.  S.  R.  489  and 

740  and  note.  note. 

Note:  94  A.  S.  R.  424.  Note:  65  A.  S.  R.  883. 

See  also  Municipal  Corporations,  20.  State  v.  Young:,  134  la.  505, 110 

vol.  19,  p.  1142.    As  to  the  application  N.  W.  292, 13  Ann.  Cas.  345;  Jones  v. 

of  the  doctrine  to  the  government,  see  Lucas  County,  57  Ohio  St.  189,  48  N. 

Equity,  voL  10,  p.  313.    The  case  of  E.  882,  63  A.  S.  R.  710. 
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to  the  government  in  whose  service  they  axe  makes  restitution  a 
duty.^  Accordingly,  it  is  a  general  rule  that  fees  or  compensation 
paid  illegally  or  by  mistake,  out  of  public  funds,  by  ministerial  officers 
or  boards  to  public  officers,  or  amounts  collected  by  public  officers 
which  they  have  been  permitted  illegally  to  retain  as  fees  or  com- 
pensation, may  be  recovered  back.*  In  some  jurisdictions  it  has  been 
held  that  where  a  board  has  acted  in  a  judicial  capacity  in  passing 
on  claims  for  fees  or  compensation,  such  fees  or  compensation,  though 
allowed  under  a  mistake  of  law,  cannot,  in  the  absence  of  fraud,  be 
recovered  back.'  A  distinction  has  been  made  between  allowing  more 
than  is  due  on  a  legal  claim  and  allowing  a  claim  that  in  its  entirety 
is  not  chargeable  against  the  municipality.  It  has  been  held  that 
the  action  of  a  board  of  supervisors  in  auditing  and  allowing  an 
excessive  claim  is  binding  and  where  such  claim  is  paid  the  excess 
cannot  be  recovered  by  the  county.  But  where  the  board  audits  and 
allows  a  claim  which  cannot  under  any  circumstances  constitute  a 
charge  against  the  county  such  allowance  is  void ;  and  if  such  claim  is 
void  the  county  may  recover  the  amount  of  the  payment.* 

Illegality  of  Contract  and  Failure  of  Consideration 

208.  Money  Paid  on  Illegal  or  Invalid  Contract  Generally. — ^Where 
money  has  been  paid  on  an  illegal  contract,  it  is  a  general  rule  that 
if  the  contract  is  executed  and  the  parties  are  in  pari  delicto,  neither 
of  them  can  recover  from  the  other  the  money  so  paid,^  but  if  the 
contract  continues  executory  and  the  party  paying  the  money  is 
desirous  of  rescinding  it,  he  may  do  so  and  recover  back  by  action  of 
indebitatus  assumpsit  for  money  had  and  received,*  Thus  money 
paid  to  secure  services  which  the  other  contracting  party  has  no  legal 
right  to  perform  may  be  recovered  back  so  long  as  the  contract  remains 
executory.'  And  payment  on  shares  of  stock  to  be  issued  illegally 
may  be  recovered  back  before  the  stock  is  delivered.^  When  money 
has  been  paid  on  an  executory  agreement,  which  is  free  from  moral 

1.  Note:  13  Ann.  Cas.  351.  485,  40  Am.  Dec.  579;  Touro  v.  Cassin, 

2.  State  v.  Young,  134  la.  505,  110  1  Nott  &  McC.   (S.  C.)   173,  9  Am. 
N.  W.  292, 13  Ann.  Cas.  345  and  note.  Dec.  680 ;  Kenneth  v.  South  Carolina 

3.  Note:  13  Ann.  Cas.  351.  R.  Co.,  15  Rich.  L.   (S.  C.)   284,  98 

4.  Wayne  County  v.  Reynolds,  126  Am.  Dec.  382;  Boyd  v.  Anderson,  1 
Mich.  231,  85  N.  W.  574,  86  A.  S.  R.  Overt.  (Tenn.)  438,  3  Am.  Dec.  762. 
54L  6.  Thomas   v.  Richmond,  12  Wall. 

6.  Thomas  v.   Richmond,  12  Wall.  349,  20  U.  S.  (L.  ed.)  453;  Congress, 

349,  20  U.  S.  (L.  cd.)  453;  Congress,  etc.,  Spring  Co.  v.  Knowlton,  103  U. 

etc.,  Spring  Co.  v.  Knowlton,  103  U.  S.  49,  26  U.  S.  (L.  ed.)  347. 

S.  49,  26  U.  S.  (L.  ed.)  347;  Groton  Note:  6  L.R.A,  493. 

-v.  Waldobopough,  11  Me.  306,  26  Am.  7.  Deaton  v.  Lawson,  40  Wash.  486, 

Dec.  530  and  note;  Wyman  v.  Fiske,  82  Pac.  879,  111  A.  S.  R.  922,  2  Ii.R.A- 

3  Allen  (Mass.)  238,  80  Am.  Dec.  66;  (N.S.)  392. 

Speise  y.  McCoy,  6  Watts  &  S.  (Pa.)  8.  Congress,    etc.,    Spring    Co.    y« 
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turpitude,  and  w  not  prohibited  by  positive  law,  but  which  is  invalid 
by  reason  of  the  legal  incapacity  of  a  party  thereto,  otherwise  capable 
of  contracting,  to  enter  into  that  particular  agreement,  or  for  want 
of  compliance  with  some  formal  requirement  of  the  law,  as  that  the 
contract  shall  be  in  writing,  and  the  like,  the  money  so'  paid  may, 
while  the  agreement  remains  executory,  be  recovered  back  by  the  party 
paying  it,  in  an  action  for  money  had  and  received.* 

209.  Parties  Not  in  Pari  Delicto. — ^Where  the  law  that  creates  the 
illegality  in  the  transaction  was  designed  for  the  coercion  of  one 
party  and  the  protection  of  the  other,  or  where  the  one  party  is  the 
principal  oflFender  and  the  other  criminal  only  from  a  constrained 
acquiescence  in  the  illegal  conduct,  in  such  cases  there  is  no  parity 
of  delictum  at  all  between  the  parties,  and  the  one  protected  by  the 
law,  or  acting  under  compulsion,  may,  at  any  time,  resort  to  the  law 
for  his  remedy,  though  the  illegal  transaction  be  completed.*®  In 
applying  this  rule  it  has  been  held  that  a  vendee  having  no  notice 
of  the  violation  of  the  statute  may  recover  back  money  paid  for  an 
interest  in  a  patent  right  which  was  sold  without  filing  a  copy  of  the 
letters  or  an  affidavit  of  genuineness  with  the  county  clerk,  as  required 
by  statute,  a  breach  of  which  is  made  a  misdemeanor.**  And  in  cases 
of  bills  or  other  obligations  illegally  issued  by  a  banking  or  other 
private  corporation,  which  has  received  the  consideration  therefor, 
it  would  enable  them  to  commit  a  double  wrong  to  hold  that  they 
might  repudiate  the  illegal  obligations,  and  also  retain  the  proceeds. 
Heiice  where  the  parties  are  not  in  pari  delicto,  actions  are  sustained 
to  recover  back  the  money  or  other  consideration  received  for  such 
obligations,  though  the  obligations  themselves,  being  against  law, 
cannot  be  sued  on.  The  corporation  issuing  the  bills  contrary  to  law, 
and  against  penal  sanctions,  is  deemed  more  guilty  than  the  members 
of  the  community  who  receive  them  whenever  the  receiving  of  them 
is  not  expressly  prohibited.  The  latter  are  regarded  as  the  persons 
intended  to  be  protected  by  law;  and  if  they  have  not  themselves 
violated  an  express  law  in  receiving  the  bills  the  principles  of  justice 
require  that  they  shall  be  able  to  recover  the  money  received  by  the 
bank  for  them.*^ 

Knowlton,  103  U.  S.  49,  26  U.  S.  (L.  pendent  School  Dist.  No.  5  v.  Collins, 

ed.)  347.  15  Idaho  535,  98  Pac.  857,  128  A.  S. 

9.  Johnson  v.  Evans,  8  Gill  (Md.)  R.  76;  Groton  v.  Waldoborough,  11 
155,  50  Am.  Dec.  669;  Gillet  v.  May-  Me.  306,  26  Am.  Dec.  530;  Kenneth 
nard,  5  Johns.  (K".  Y.)  85,  4  Am.  Dec.  v.  South  Carolina  R.  Co.,  15  Rich.  L. 
329;   Merryfield  v.   Willson,   14   Tex.  (S.  C.)  284,  98  Am.  Dec.  382. 

224,  65  Am.  Dec.  117;  Northwestern  11.  Michener  v.  Watts,  170  Ind.  376, 

Union  Packet  Co.  v.  Shaw,  37  Wis.  96  N.  E.  127,  36  L.R.A.(N.S.)  142. 

655,  19  Am.  Rep.  781.  12.  Thomas  v.  Richmond,  12  Wall. 

10.  Thomas  v.  Richmond,  12  Wall.  349,  20  U.  S.  (L.  ed.)  453. 
349,    20    U.    S.    (L.    ed.)    453;    Inde- 
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210.  Failure  of  Consideration  Generally. — ^It  is  familiar  law  that 
an  action  may  be  maintained  to  recover  back  money  paid  as  the  price 
of  articles  sold,  or  of  work  done,  when  the  articles  are  not  delivered 
or  the  work  not  done.  The  reason  is  that  the  consideration  for  the 
payment  has  failed.*'  And  assumpsit  for  money  had  and  received 
lies  to  recover  back  money  paid  on  a  contract  which  the  other  party 
refuses  to  perform,  or  which  it  has  become  impossible  for  him  to 
comply  with.**  But  if  the  failure  of  consideration  is  due  to  the  act 
of  the  party  making  payment  then  he  cannot  recover.**  Accordingly 
it  has  been  held  that  no  part  of  the  interest  paid  in  advance  on  a 
note  according  to  its  terms  can  be  recovered  upon  a  voluntary  pay- 
ment of  the  principal,  during  the  time  for  which  the  interest  has 
been  paid,  in  the  absence  of  a  promise  by  the  payee  to  return  uneai'ned 
interest  in  case  of  such  payment,  or  of  a  reservation  of  the  right  to 
bring  suit  within  the  time  for  which  interest  has  been  paid.*® 

211.  Money  Paid  for  Worthless  Paper  of  Unmarketable  Title. — 
Where  a  person  sells  an  obligation  which  turns  out  to  be  valueless, 
and  not  of  such  a  character  as  he  represents  it  to  be,  he  is  liable  to 
the  vendee  as  on  a  failure  of  consideration.*'  Thus  a  purchaser  from 
a  city  of  bonds  which  are  void  for  want  of  power  to  issue  them  may 
recover  *the  amount  paid  as  for  a  failure  of  consideration ;  and  to 
maintain  the  action,  it  is  not  essential  that  he  should  first  return,  or 
offer  to  return,  the  void  bonds.*®  Likewise  a  purchaser  and  holder 
of  counterfeit  United  States  bonds,  redeemed  by  the  United  States 
after  his  purchase,  may  recover  the  purchase  money  without  return- 
ing the  bonds,  and  before  repaying  the  United  States.**  Money  paid 
for  a  bill  which  turns  out  to  be  counterfeit  may  be  recovered,  for  a 
payment  for  such  a  bill  must  be  regarded  as  a  payment  by  mistake 
for  a  thing  of  no  value,  but  which  was,  at  the  time  it  was  received, 
believed  to  be  and  imported  on  its  face  to  be  of  intrinsic  worth.^®  A 
vendee  on  the  failure  of  his  vendor  to  give  a  marketable  title  may 

13.  The  Bird  of  Paradise,  5  Wall.  And  see  Assumpsit,  vol.  2,  p.  788. 

545,  18  U.  S.   (L.  ed.)  662;  U.  S.  v.  14.  Pbilipson  v.  Bates,  2  Mo.  116, 

Barlow,  132  U.  S.  271,  10  S.  Ct.  77,  22  An.  Dec.  444. 

33  U.   S.    (L.   ed.)    346;   Murray  v.  15.  Ashbrook  v.   Hite,  9   Ohio   St. 

Clay,  9  Ark.  39,  47  Am.  Dec.  731;  357,  75  Am.  Dec.  468. 

Dean  v.  Mason,  4  Conn.  428,  10  Am.  16.  Skelly  v.  Bristol  Sav.  Bank,  63 

Dec.    162;    Tieonic   Bank    v.    Smiley,  Conn.  83,  26  Atl.  474,  38  A.  S.  R.  340, 

27  Me.  225,  46  Am.  Dec.  593;  Ellis  19  L.R.A.  699. 

V.    Ohio    L.    Ins.,   etc.,   Co.,   4    Ohio  17.  Paul  v.  Kenosha,  22  Wis.  266, 

St.    628,   64   Am.    Dec.    610 ;    Pipkin  94  Am.  Dec.  598. 

V.  James,  1  Humph.  (Tenn.)  325,  34  18.  Paul  v.  Kenosha,  22  Wis.  266, 

Am.  Dec.  652;  Boyd  v.  Anderson,  1  94  Am.  Dee.  598. 

Overt.  (Tenn.)  438,  3  Am.  Dec.  762;  19.  Brewster  v.  Burnett,  125  Mass. 

Paul  V.  Kenosha,  22  Wis.  266,  94  Am.  68,  28  Am.  Rep.  203. 

Dee.  598.  ,    20.  Watson   v.   Cresap,  1   B.  Mon, 

Note:  18  Am.  Dec.  443.  (Ky.)  195,  36  Am.  Dec.  572. 
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rescind  the  contract  and  recover  all  money  paid  thereon.*  .And  it 
has  been  held  that  a  purchaser  of  land  at  an  execution  sale,  where  the 
judgment  on  which  the  execution  issued  is  void,  and  the  sale  conse- 
quently void,  may  recover  from  the  judgment  creditor  the  purchase 
money  paid  at  such  sale.*  But  in  absence  of  statute,  the  purchaser 
of  a  tax  deed  or  certificate  which  proved  invalid  cannot  recover  the 
purchase  price  from  the  county,  municipality,  or  other  taxing  body 
under  the  authority  of  which  the  sale  was  made,  since  the  rule  of 
caveat  emptor  applies.* 

212.  Unearned  Freight;  Unearned  Insurance  Premium. — The  set- 
tled doctrine  in  this  country  is  that  freight  paid  in  advance  is  not 
earned  unless  the  voyage  is  performed,  and  that  the  shipper  may 
recover  it  back,  if  for  any  fault  not  imputable  to  him  the  contract  is 
not  fulfilled.*  In  the  case  of  a  payment  of  a  premium  on  an  insurance 
policy  which  is  void  the  rule  is  that  if  the  policy  never  attaches  because 
of  a  breach  of  a  condition  precedent,  the  insurer  never  assumes  any 
risk  of  loss,  stnd  never  earns  any  part  of  the  premium.  While  there 
is  some  conflict  of  authority,  under  such  conditions  the  proper  rule 
is  that  the  insured,  if  he  has  not  been  guilty  of  fraud,  is  entitled 
to  recover  back  what  he  has  paid  to  the  insurance  company.  If 
the  policy  is  not  illegal,  and  once  attaches,  and  the  risk  is  assuAed,  the 
entire  premium  is  earned,  and  if  a  forfeiture  results  from  a  breach 
of  a  promissory  warranty  or  of  a  condition  subsequent  the  insurer 
cannot  be  required  to  return  any  part  of  the  premium.  It  is  all 
earned  when  the  risk  attaches.* 

213.  Necessity  for  Demand;  Liability  of  Agent. — ^Where  money 
is  paid  under  mutual  mistake,  demand,  or  at  least  notice  of  the  error, 
must  precede  a  right  of  recovery.  The  ground  of  this  rule  is  quite 
obvious.  Where  the  mistake  is  mutual,  both  parties  are  innocent,  and 
neither  is  in  the  wrong.  The  party  honestly  receiving  the  money 
through  a  common  mistake  owes  no  duty  to  return  it  until  at  least 
informed  of  the  error.  It  is  just  that  he  should  have  an  opportunity 
to  correct  the  mistake,  innocently  committed  on  both  sides,  before 
being  subjected  to  the  risks  and  expenses  of  a  litigation.  The  neces- 
sity of  a  demand  does  not  therefore  exist  in  a  case  where  the  party 
receiving  the  money,  instead  of  acting  innocently  and  under  an 
honest  mistake,  knows  the  whole  truth  and  consciously  receives  what 
does  not  belong  to  him,  taking  advantage  of  the  mistake  or  oversight 
of  the  other  party,  and  claiming  to  hold  the  money  thus  obtained  as 

1.  Ankeny  v.  Clark,  148  U.  S.  346,       4.  The   Bird   of  Paradise,  5  Wall. 
13  S.  Ct.  617,  37  U.  S.  (L.  ed.)  475.     645,  18  U.  S.  (L.  ed.)  662. 

2.  Henderson   v.   Overton,   2   Yerg.       5.  Parsons   v.   Lane,   97   Minn.  98, 
(Tenn.)  394,  24  Am.  Dec.  492.  106  N.  W.  485,  7  Ann.  Cas.  1144,  4 

3.  lisso    V.    Police    Jury,    127    La.  L.R.A.(N.S.)     231.       And     see     IM- 
283,  53  So.  566,  31  L.R.A.(N.S.)  1141. .  surance,  vol.  14,  p.  959. 

See  Taxation. 
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his  own.  In  such  case  he  cannot  assume  the  attitude  of  bailee  or 
trustee,  for  he  holds  the  money  sa  his  own,  and  his  duty  to  return  it 
arises  at  the  instant  of  the  wrongful  receipt  of  the  overpayment.  He 
is  already  in  the  wrong  and  it  needs  no  request  to  put  him  in  that 
position.*  Likewise  a  demand  is  not  prerequisite  to  the  maintenance 
of  a  suit  to  recover  money  paid  under  compulsion,'  for,  where  money 
is  wrongfully  and  illegally  exacted,  it  is  received  without  any  legal 
right  or  authority  to  receive  it;  and  the  law  at  tlie  very  time  of  pay- 
ment creates  the  obligation  to  refund  it.^  An  agent  who  has  received 
money  by  mistake  and  who  has  turned  the  money  over  to  his  principal 
is  not  liable  personally.*  On  the  other  hand  it  is  the  settled  doctrine 
of  the  law  that  where  money  is  illegally  demanded  and  received  by 
an  agent,  he  cannot  exonerate  himself  from  personal  responsibility 
by  paying  it  over  to  his  principal,  when  he  has  had  notice  not  to 
pay  it  over.^®  But  it  has  been  held  that  notice  to  an  agent  not  to 
pay  over  the  money  to  his  principal  is  not  necessary  where  the  pay- 
ment is  compulsory,  and  it  is  not  made  expressly  for  the  use  of  the 
principal.  Where  a  collector  levied  a  tonnage  duty  illegally,  and 
the  same  was  paid  compulsorily,  it  was  held  he  was  liable  to  refund 
the  amount,  notwithstanding  he  had  paid  over  the  money  to  the 
government,  and  no  notice  was  given  him  not  to  pay  over  the  money 
so  collected.** 

6.  Sharkey  v.  Mancfield,  90  N.  Y.   118  N.  Y.  468,  23  N.  E.  900,  16  A.  S. 
227,  43  Am.  Rep.  161.     And  see  As-  R.  771. 

suMPsrr,  vol.  2,  p.  785.  10.  Elliott  v.   Swarthwout,  10  Pet. 

7.  Greenabaum  V.  King,  4  Kan.  332,  137,  9  U.  S.   (L.  ed.)   373;  Bend  v. 
96  Am.  Dec.  172.  Hoyt,  13  Pet.  263,  10  U.  S.  (L.  ed.) 

8.  TJ.  S.  Bank  v.  Washington  Bank,  154. 

6  Pet.  8,  8  U.  S.  (L.  ed.)  299.  11.  Ripley    v.    Gelston,    9    Johns. 

9.  National  Cily  Bank  v.  Westcott,    (N.  Y.)  201,  6  Am,  Dec.  27L 
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I.  Introductory 

1,  Scope  of  Article. — Peddling  is  a  trade  or  occupation  that  has 
received  general  recognition. ^  It  is  a  trade  that  has  needed  and 
has  almost  universally  been  considered  subject  to  regulation.  Bui 
that  regulation  has  been  based  entirely  on  statute  law  rather  than 
common  law.  It  is  the  purpose  of  this  article  to  deal  with  the  law 
particularly  affecting  peddlers  which  has  grown  out  of  the  applica- 
tion and  construction  of  the  statute  law  regulating  and  taxing  the 
trade.  The  remarkable  uniformity  which  is  characteristic  of  the 
statute  law  on  this  subject  renders  a  general  treatment  not  only  pos- 
sible but  also  peculiarly  eflFective.  This  article  considers  the  facta 
which  must  exist  before  a  person  can  be  brought  within  the  meaning 
of  the  word  "peddter"  as  used  in  a  statute  or  ordinance ;  the  occasion 
for  and  justification  of  the  regulation  and  taxation  of  peddlers,  the 
general  restrictions  on  the  power  to  regulate  and  tax  this  class  of 
persons,  and,  finally,  the  result  attendant  on  the  failure  of  a  peddler 
to  abide  by  the  legislative  mandates.  The  more  general  principles 
of  the  law  which  control  and  affect  the  particular  law  of  peddlers 
are  found  elsewhere.* 

2.  Definition. — The  term  "peddler"  is  and  has  been  used  in  connec- 
tion with  the  term  "hawker,"  the  usual  phrase  being  "hawkers  and 
peddlers."  The  words  used  singly  or  together  are  perfectly  synony- 
mous, and  this  article  will  use  only  the  one  expression,  "peddler."  The 
word  is  derived  from  an  old  Scotch  word,  "ped,"  meaning  a  bag, 
and  originally  defined  one  who  went  about  from  house  to  house 
carrying  in  a  bag  goods  which  he  exposed  for  sale,  sold,  and  deliv- 
ered to  whomever  he  might  prevail  on  to  buy.  Possibly  a  peddler 
was  one  who  went  on  foot  exclusively.  The  English  statute  has  so 
defined  him.'  Certain  it  is  that  he  soon  outgrew  that  distinction, 
and  plied  his  recognized  trade  with  aid  of  cart  and  horse.*  To-day 
when  there  are  many  different  methods  of  travel  it  seems  clear  that 
a  peddler  may  adopt  any  one  of  them  and  yet  remain  a  peddler.* 
The  fact  of  locomotion  is  important,  but  the  mode  is  entirely  imma- 
terial. By  a  comprehensive  and  approved  modern  definition  a  peddler 
is  one  who  goes  from  place  to  place  and  from  house  to  house  carry- 
ing for  sale  and  exposing  to  sale  goods,  wares,  and  merchandise  which 
he  carries,*  or,  better,  he  is  an  itinerant,  solicitant  vendor  of  goods 
who  sells  and  delivers  to  consumers  the  identical  goods  which  he 

1.  Welton  V.  Missouri,  91  U.  S.  275,   943  et  seq. 

23  U.  S.  (L.  ed.)  347.  3.  Note:  Ann.  Cas.  1912D  1294. 

Note:  Ann.  Cas.  1916A  1200.  4.  Notes:  L.R.A.1916B  1293;   Ann. 

2.  See  Commerce,  vol.  5,  p.  796;  Cas.  1912D  ]290. 
Constitutional  Law,  vol.  6,  p.  224;  6.  Notes:  L.R.A.1916B  1303;  Aun. 
Licenses,  vol.  17,  p.  494;  Municipal  Cas.  1912D  1291. 
Corporations,  vol.  19,  pp.  798  et  seq.,  6.  Note :  Ann.  Cas.  1912D  1290. 
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carries  with  him.'  The  word  "dealer"  is  sometimes  used  in  contrast 
with  the  word  "peddler"  as  denoting  one  who  buys  and  sells  at  his 
place  of  business ;  an  "itinerant  dealer,"  on  the  other  hand,  has  been 
defined  as  one  who  travels  from  place  to  place  while  engaged  in  his 
business  of  selling,  and  would  doubtless  in  many  instances  be  con- 
strued to  embrace  "peddlers."  * 

3.  Nature  and  Characteristics  of  Occupation. — ^The  occupation  of 
peddling  has  been  widely  followed,  particularly  in  the  earlier  days 
before  modem  facilities  of  rapid  and  easy  communication  and  travel 
were  introduced,  and  those  following  it  have  received  general  and 
very  uncomplimentary  notice.  They  have  been  in  disfavor  because 
of  their  annoying  methods  of  solicitation,  their  financial  irresponsi- 
bility growing,  largely,  out  of  their  transient  nature  and  their  tend- 
ency to  defraud  in  the  sale  of  their  own  goods  and  to  commit  crimes 
collateral  to  their  admittance  to  homes  of  householders.  They  were 
early  defined  thus:  "those  deceitful  follows  who  went  from  place 
to  place,  buying  and  selling  brass,  pewter  and  other  goods  and  mer- 
chandise, which  ought  to  be  uttered  in  open  market,  were  of  old  so 
called;  and  the  appellation  seems  to  grow  from  their  uncertain  wander- 
ing, like  persons  that  with  hawks  seize  their  game  where  they  can 
find  it."  •  Communities  have  learned  to  regard  with  apprehension 
the  intrusive  domiciliary  visitation,  the  relentless  pursuit  of  the  pur- 
chaser, the  practiced  and  persistent  itinerant  salesman  adroitly  press- 
ing his  wares  on  the  attention  of  those  who  most  often  neither  need 
nor  wish  for  them,  but  who  are  unable  to  resist  the  wiles  or  penetrate 
the  deceptions  practiced  on  them.^^  Sales  by  peddlers  are  often 
accompanied  by  cheating  or  fraud,^*  and  it  has  been  said  that  resort 
is  often  had  to  the  business  for  the  sole  purpose  of  obtaining  admit- 
tance into  private  dwelling  houses  in  furtherance  of  some  criminal 
or  unlawful  object.^*    Not  the  least  of  the  difficulties  of  the  peddler 

7.  Davenport  v.  Rice,  75  la.  74,  39  South  Bend  v.  Martin,  142  Ind.  31, 
N.  W.  191,  9  A.  S.  R.  454;  St.  Paul  41  N.  K.  315,  29  L.R.A.  531;  Com. 
V.  Brigffs,  85  Minn.  290,  88  N.  W.  984,  v.  Gardner,  133  Pa.  St.  284,  19  Atl. 
89  A.  S.  R.  554;  Potts  v.  State,  45  550,  19  A.  S.  R.  645,  7  L.R.A.  666; 
Tex.  Crim.  45,  74  S.  W.  31,  2  Ann.  Titusville  v.  Brennan,  143  Pa.  St.  642, 
Cas.  827;  State  v.  Bayer,  34  Utah  257,  22  Atl.  893,  24  A.  S.  R.  580,  14  L.R.A. 
97  Pac.  129,  19  L.R.A. (N.S.)  297.  100,  reversed  on  another  point  in  153 

Notes:  37  A.  S.  R.  650;  46  A.  S.  R.    U.  S.  289    14  S.  ct.  829    38  U    S. 

461,  723;  89  A.  S.  R.  557,  886;  129  i]^' ^'K'^^A^^T.^''^  ^' }l^^K''^^^^ 

A     Q    R     977  80   Wash.   43,   141  Pac.   178,  L.R.A. 

A.   o.   i\.   ^M.  1916B  1291 

8.  Note:   Ann.  Cas.  1917A  953.  n    i-       1         nr'         •     ic/s   tt     o 

ft     nr        -11  ai,    i.       oo   iT^-       ActQ     on  ^^'    i'^^iert    V.     MlSSOUTl,    156     U.     S. 

9.  Mornll  v.  State   38  Wis^  428,  20    ^^^   ^^  g    ^t.  367,  39  U.  S.  (L.  ed.) 

;?/?T  I'^rr'^il'c?^^^^^^^^  130;    Ex    parte    Case,   70    Ore.    291, 

m  154  U.  S.  626,  14  S.  Ct.  1206,  23  135  p^c.  881,  141  Pac.  746,  Ann.  Cas. 

U.  S.  (L.  ed.)  1009.  1916B  490;  State  v.  Bayer,  34  Utah 

10.  Graiity  v.  Rushville,  107  Ind.  257,  97  Pac.  129,  39  L.R.A. (N.S.)  297. 
502,  8  N.  E.  609,  57  Am.  Rep.  128:  12.  Emert  v.   Missouri,   156   tl.    S. 
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situation  is  that  in  case  of  breach  of  warranty,  breach  of  contract, 
fraud,  cheating,  or  even  theft  by  the  peddler,  he  is  generally  out 
of  sight  or  beyond  the  reach  of  process  when  sought.^'  Furthermore, 
peddlers  or  "hawkers"  who  cry  their  wares  in  the  streets  because 
of  the  noise  may  constitute  a  nuisance,  particularly  in  a  community 
where  industrial  conditions  are  such  that  a  portion  of  the  population 
will  naturally  be  sleeping  during  the  hours  of  peddling,^*  and  always 
there  is  the  possibility  that  peddlers  by  their  numbers  and  their 
loitering  may  obstruct  a  public  highway.^' 

II.  What  Constitutes  Peddling 

4,  Itinerant  Solicitation. — It  is  fundamental  that  no  one  may  be 
a  peddler  who  does  not  go  from  place  to  place  seeking  sales.  There 
must  be  movement  by  the  peddler.  Therefore  a  corporation  cannot 
be  a  peddler.^*  And  it  seems  to  be  the  American  rule  that  one  who 
sells  from  a  fixed  stand  which  he  from  time  to  time  moves  for  busi- 
ness purposes  is  not  a  peddler,^'  though  in  England  this  is  probably 
sufficient  itineration.^®  Then,  certainly  in  the  United  States  and 
probably  in  England,  there  is  a  difference  between  a  "peddler"  and 
an  "itinerant  merchant,"  and  care  must  be  taken  not  to  fall  into 
the  error  of  regarding  the  words  as  synonymous.^*  However,  the 
fact  that  a  merchant  has  a  fixed  place  of  business  does  not  render  it 
impossible  for  him  to  become  a  peddler  by  means  of  sales  made 
away  from  that  place  of  business,*®  and  definitions  of  peddlers  as 
persons  without  local  habitations  or  places  of  business  ^  enumerate 
ordinary  rather  than  necessaiy  attributes.  Further,  the  traveling 
Dy  the  peddler  must  be  for  the  purpose  of  seeking  sales.  The  actual 
canvass,  either  by  voice  or  sj^mbol,  for  sales  is  a  necessary  element,* 
and  it  has  been  held  that  the  delivery  of  goods  which  have  been 

296.  15  S.  Ct.  367,  39  U.  S.  (L.  ed.)  Johnson,  84  Ga.  754,  11  S.  E.  233, 

430;  Morrill  v.  Stato.  38  Wis.  428,  20  8  L.R.A.  273. 

Am.  Rep.  12,  reversed  on  another  point  Notes:  22  A.  S.  R.  544;  Ann.  Cas. 

in  164  U.  S.  626,  14  S.  Ct.  1206,  23  1912D  1291. 

U.  S.  (L.  ed.)  1009.  17.  Com.  v.  Morrison,  197  Mass.  199, 

13.  Ex  parte  Case,  70  Ore.  291,  135  83  N.  E.  415,  125  A.  S.  R.  338,  14 

Pac.   881,   141    Pae.   746,   Ann.    Cas.  LRA.(N.S.)  194. 

1916B  490;  Com.  v.  Gardner,  133  Pa.  Note:  Ann    Cas    1912p  1293. 

St.  284,  19  Atl.  550,  19  A.  S.  R.  645,  Cal    19121)' 1293                            ^°°' 

^  if  G^oSh  V.  Busse,  247  111.  366,  om'a^TTI^i'  ^^Tr*!'  ^09  ^"• 

93  N.  E.  292    139  A    S.  R.  335,  20  ^''^^fl  ^^f  gj  Sl2D  ^9^' 

Ann.  Cas.  589  and  note.  20.  Note:   L.R.A.1916B   1296. 

16.  Shreveport  v.  Dantcs,  118  La.  i.  Davenport  v.  Rice,  75  la.  74,  39 

113,  42  So.  716,  8  L.R.A.(N.S.)  304;  N.  W.  191,  9  A.  S.  R.  454. 

Com.  v.  Fox,  218  Mass.  498,  106  N.  E.  Note :  37  A.  S.  R.  650. 

137,  Ann.  Cas.  1916A  1236.  2.  Scribner   v.   Mohr,   90   Neb.   21, 

16.  Wrought    Iron    Range    Co.    v.  132  N.  W.  734,  Ann.  Cas,  1912D  1287. 
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ordered  is  not  peddling  even  though  the  price  of  the  goods  was  not 
fixed  until  delivery.*  But  the  itinerant  seeking  of  sales  is  peddling 
even  though  the  sales  be  made  to  regular  customers.*  In  addition, 
to  constitute  peddling,  the  dealings  must  be  with  consumers,  for  it 
is  settled  that  dealings  with  retailers  is  not  peddling.*  This  is  his- 
torically justifiable,  for  when  the  term  originated  there  probably  were 
no  itinerant  salesmen  selling  to  retailers  aJone  goods  which  they 
carried  with  them.  Furthermore,  it  is  a  logical  qualification  of  the 
definition.  In  all  the  cases  the  necessity  of  finding  a  meaning  for 
the  word  "peddler"  arose  from  the  necessity  of  interpreting  a  statute 
or  ordinance  containing  it.*  The  legislative  body  using  the  word  was 
dealing  with  a  mischief.'  The  natural  and  proper  interpretation 
of  the  words  used  would  be  such  as  to  make  them  cover  just  the 
mischief  aimed  at,  and  none  other.  It  is  obvious  that  retail  dealers, 
trained  merchants,  were  imposed  on  in  no  such  way  as  were  house- 
holders, or  ordinary  consumers.  Hence,  those  modern  itinerants 
selling  to  retailers  alone  needed  no  such  regulation  as  peddlers  did, 
and  were  not  held  to  be  peddlers. 

5.  Concurrent  Sale  and  Delivery. — ^It  is  another  necessary  requi- 
site of  peddling  that  the  delivery  must  be  made  at  the  time  of  sale; 
the  sale  and  delivery  must  be  one  transaction.  The  authorities  are 
almost  unanimous  in  holding  that  a  person  who  solicits  and  obtains 
orders  for  goods  by  the  display  of  samples,  and  delivers  none  of  the 
goods  at  the  time  of  sale,  is  not  a  peddler.®  It  must  follow,  a  fortiori, 
that  one  who  takes  orders  without  samples  is  not  a  peddler;  and  so 
it  is  generally  held.*  There  has  grown  up  a  drummer  or  commercial 
traveler  class  which  is  entirely  different  from  the  peddler  class, 
and  the  distinction  has  been  recognized  and  respected.  The  difference 
between  the  two  classes  is  easy  to  state  in  terms  of  the  mischievous 

3.  Thousand  Island  Park  Ass'n  v.  Titusville  v.  Brennan,  143  Pa.  St.  642, 
Tucker,  173  N.  Y.  203,  66  N.  E.  975,  22  Atl.  893,  24  A.  S.  R.  580,  14 
60  L.R.A.  786.  L.R.A.  100,  reversed  on  another  point 

4.  Notes:  57  Am.  Rep.  136;  12  Eng.  in  153  U.  S.  289,  14  S.  Ct.  829,  38 
Rul.   Gas.  504.  U.  S.   (L.  ed.)   719;  State  v.  Moore- 

5.  St.  Paul  V.  Briggs,  85  Minn.  290,  head,  42  S.  C.  211,  20  S.  E.  544,  46 
88  N.  W.  984,  89  A.  S.  R.  554;  In  A.  S.  R.  719,  26  L.R.A.  585  and  note; 
re  Watson,  17  S.  D.  486,  97  N.  W.  Potts  v.  State,  45  Tex.  Grim.  45,  74 
463,  2  Ann.  Gas.  321.  S.  W.  31,  2  Ann.  Gas.  827. 

Notes:     L.R.A.1916B     1296;     Ann.  Notes:  57  Am.  Rep.  137;  46  A.  S. 

Gas.  1912D  1294.  R.  461,  723;  89  A.  S.  R.  557;  3  L.R.A. 

6.  See  supra,  par.  1.  706;  8  L.R.A.  328;  L.R.A.1916B  1298, 

7.  See  supra,  par.  3.  1299;  12  Eng.  Rul.  Gas.  504. 

8.  Emmons  v.  Lewiston,  132  111.  380,  9.  Davenport  v.  Rice,  75  Ja.  74,  39 
24  N.  E.  68,  22  A.  S.  R.  540,  8  L.R.A.  N.  W.  191,  9  A.  S.  R.  454;  Ex  parte 
328;  State  v.  Lee,  113  N.  G.  681,  18  Taylor,  58  Miss.  478,  38  Am.  Rep. 
S.  E.  713,  37  A.  S.  R.  649  and  note;  336;  Scribner  v.  Mohr,  90  Neb.  21, 
State  V.  Frank,  130  N.  G.  724,  41  S.  132  N.  W.  734,  Ann.  Gas.  1912D  1287. 
E.  785,   89  A.   S.  R.   885  and  note;  Note:  Ann.  Cas.  1912D  1293. 
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situation  to  be  remedied  by  legislative  regulation  of  peddlers.**  Those 
soliciting  orders  for  future  delivery  almost  universally  do  so  for  reli- 
able solvent  principals  and,  furthermore,  the  buyer  has  a  period  of 
time  before  delivery  and  payment  within  which  to  discover  and 
rescind  for  fraud.  These  cases  cannot  be  explained  on  the  theory 
that  the  drummer  is  held  not  to  be  a  peddler  because  acting  for 
another,  for  it  is  clear  that  an  agent  may  be  a  peddler.**  They  must 
be  based  on  the  principle  that  the  manner  of  making  the  sale,  namely 
by  order,  excludes  the  existence  of  peddling.  In  a  few  states,  how- 
ever, it  is  held  that  one  who  goes  about  from  house  to  house  taking 
orders  from  consumers  for  goods  to  be  delivered  in  the  future  is  a 
peddler.**  In  accordance  with  the  weight  of  authority  it  is  further 
held  that  one  is  not  a  peddler  although,  in  addition  to  securing  the 
order  for  the  goods,  he  subsequently  delivers  them.**  Then,  of  course, 
one  who  merely  delivers  goods  previously  ordered  of  another  is  not 
a  peddler.**  However,  the  same  individual  may  become  both  a  drum- 
mer and  a  peddler  by  making  habitual  sales  of  both  types.*^  Where 
a  sale  of  goods  is  made  to  a  consumer  by  an  itinerant  and  there  is  an 
immediate  delivery  the  seller  is  a  peddler  notwithstanding  the  fact 
that  payment  is  to  be  made  subsequently  and  in  instalments,*^  and 
this  is  the  case  even  though  the  sale  is  conditional  and  title  remains 
in  the  seller  until  payment.*' 

6,  Regular  and  Priacipal  Business. — One  is  a  peddler  only  if  he 
adopts  peddling  as  his  principal  vocation  or  as  one  of  his  principal 
vocations,  that  is,  only  if  he  goes  into  peddling,  which  has  been  called 
a  trade,*®  as  a  regular  and  customary  business.  The  making  of  a 
single  sale  is  not  such  an  act  as,  by  itself,  will  render  one  a  peddler,** 
as,  for  example,  the  occasional  sale  of  a  sample  by  a  drummer  who 

• 

10.  See  supra,  par.  3.  16,  Com.  v.  Harmel,  166  Pa.  St.  89, 

11.  See  infra,  par.  7.  30  Atl.  1036,  27  L.R.A.  388. 

12.  Graffty  v.   Rushville,   107   Ind.       Note:    L.R.A.1916B   1303. 

502,  8  N.  E.  609,  67  Am.  Rep.  128;  17.  South  Bend  v.  Martin,  142  Ind. 

Pomeroy  v.  Rutherford,  80  Wash.  43,  31,  41  N.  E.  315,  29  L.R.A.  531;  Com. 

141  Pac.  178,  L.R.A.1916B  1291.  v.  Harmel,  166  Pa.   St.  89,  30  Atl. 

Notes:  Ann.  Cas.  1912D  1293;  12  1036,  27  L.R.A.  388. 

Eng.  Rul.  Cas.  504.  Notes:  2  Ann.  Cas.  830;  Ann.  Cas. 

13.  State  v.  Wells,  69  N.  H.  424,  1912D  1293. 

46  Atl.  143,  48  L.R.A.  99;  Hewson  v.  18.  Welton   v.  Missouri,   91   U.    S. 

Englewood  Tp.,  55  N.  J.  L.  522,  27  276,  23  U.  S.  (L.  ed.)   347. 

Atl.    904,   21   L.R.A.    736    and   note.  Note:  Ann.  Cas.  1916A  1200. 

14.  Stuart  v.    Cunningham,   88   la.  19.  State  v.  Morehead,  42  S.  C.  211, 
191,  55  N.  W.   311,  20  L.R.A.  430.  20   S.   E.   544,  46  A.   S.   R.  719,  26 

Notes:  L.R.A.1916B  1302;  12  Eng.  L.R.A.  585  and  note;  Gregg  v.  Smith, 

Bol.  Cas.  504.  L.  R.  8  Q.  B.  302,  42  L.  J.  M.   C. 

16.  Saulsbmy    v.    State,    43    Tex.  121,  28  L.  T.  N.  S.  555,  21  W.  R. 

Crim.  90,  63  S.  W.  568,  96  A.  S.  R.  737,  12  Eng.  Rul.  Cas.  501. 
837;  Potts  V.  State,  45  Tex.  Crim.  45,       Notes:    L.R.A.1916B    1302;     Ann. 

74  S.  W.  31,  2  Ann,  Cas.  827.  Cas.  1912D  129L 
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customarily  takes  orders  for  future  delivery.*®  To  be  a  peddler,  the 
single  sale  must  be  coupled  with  an  intent  to  do  this  sort  of  thing 
generally  and  habitually  as  an  occupation.*  Peddling  need  not  be  the 
salesman's  sole  intended  vocation ;  it  need  only  be  one  of  his  principal 
vocations.  So  one  may  be  both  a  drummer  and  a  peddler.^  But  if 
the  itinerant  selling  is  purely  an  incident  of  another  principal  busi- 
ness, then  it  is  not  peddling.  It  seems  well  settled  that  farmers  selling 
the  products  of  their  farms  are  not  peddlers,*  and  whether  a  person 
making  itinerant  sales  of  meat  is  a  peddler  would  seem  to  depend  on 
whether  he  raised  and  slaughtered  the  meat  himself.*  It  is  true  that 
farmers  do  not  come  within  the  mischief  aimed  at  by  the  peddler 
statutes,^  for  as  they  have  local  habitations  and  sell  only  in  their 
immediate  neighborhoods,  remedies  against  them  are  easily  available. 
In  fact  they  are  often  expressly  exempted  from  the  possible  operation 
of  the  statutes.®  But,  even  though  not  within  the  mischief  aimed  at, 
such  farmers  would  be  so  clearly  within  the  terms  used  that  a  judicial 
exemption  of  those  making  itinerant  sales  of  their  own  produce  would 
seem  arbitrary  unless  justified  by  the  existence  of  a  principle  to  the 
effect  that  sales  purely  incidental  to  another  business  cannot  be  ped- 
dling. And  the  cases  seem  to  have  established  this  principle.'  So  it 
has  been  held  that,  where  a  picture  has  been  sold  by  order  giving  the 
purchaser  the  privilege  of  buying  one  of  several  frames  at  wholesale 
price,  the  agent  of  the  dealer  calling  on  the  purchaser  of  the  picture 
and  selling  and  delivering  to  him  a  frame  is  not  a  peddler.  And  the 
result  is  based  on  the  reasoning  that  the  sale  of  the  frame  was  inci- 
dental to  the  sale  of  the  picture.® 

7.  Interest  of  Seller  in  Goods. — ^The  person  actually  making  the 
canvass,  sale  and  delivery  is  the  peddler,  and  it  is  immaterial  that 
title  to  the  goods  is  in  another  for  whom  he  is  selling,  because  it  is  not 
the  ownership  of  the  goods  that  is  important  but  the  manner  of  mak- 
ing the  sale.*    The  active  assistant  of  the  peddler  salesman  may  be 

20.  In  re  Houston,  47  Fed.  539,  14  A.  S.  R.  645  and  note,  7  L.R.A.  666. 
L.R.A.   719;   State  v.  Moorehead,  42       Notes:   129  A.  S.  R.  277;  L.R.A. 
S.  C.  211,  20  S.  E.  544,  46  A.  S.  R.   1916B  1297;  Ann.  Cas.  1912D  1292. 
719,  26  L.R.A.  585  and  note.  4.  In  re  Snyder,  10  Idaho  682,  79 

Notes:  L.R.A.1916B  1299;  2  Ann.  Pac.  819,  68  L.R.A.  708. 
Cas.  830.  Notes:  57  Am.  Rep.  136;  23  A.  S. 

1.  Gregg  V.  Smith,  L.  R.  8  Q.  B.  R.  881;  L.R.A.1916B  1296;  Ann.  Cas. 
302,  42  L.  J.  M.  C.  121,  28  L.  T.  1912D  1292;  12  Eng.  Rul.  Cas.  504. 
N.    S.  555,  21  W.  R.  737,  12  Eng.       5.  See  supra,  par.  3. 

Rul.  Cas.  501.  6.  Note:  Ann.  Cas.  1912D  1297. 

Notes:     L.R.A.1916B     1302;    Ann.  7.  In  re  Snyder,  10  Idaho  682,  79 

Cas.  1912D  1291.  Pac.  819,  68  L.R.A.   708. 

2.  Saulsbiiry  v.  State,  43  Tex.  Crim.  8.  State  v.  Coop,  52  S.  C.  508,  30 
90,  63  S.  W.  568,  96  A.  S.  R.  837.  S.  E.   609,  41  L.R.A.  501  and  note. 

3.  In  re  Snvder,  10  Idaho  682,  79  Note:  Ann.  Cas.  1912D  1293. 
Pac.  819,  68  L.R.A.  708;  Com.  v.  Gard-  9.  In  re  Wilson,  8  Mackey  (D.  C.) 
ner,  133  Pa.  St.  284,  19  Atl.  550,  19  341,   12   L.RA.    624;   Wrouirht   Iron 
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a  peddler  himself,*®  but  the  principal  for  whom  the  sale  and  delivery 
are  made  and  who  does  not  actively  participate  in  them  is  not  a 
peddler.**  The  manner  of  compensation  of  the  seller  agent  has  no 
bearing  on  the  question  whether  he  is  a  peddler,  for  again  it  is  the 
manner  of  sale  that  mates  the  peddler,  not  the  incentive  to  sell,  and 
one  may  be  a  peddler  even  though  he  is  on  a  salary.** 

III.  PowEK  TO  License 

> 

8.  Required  by  State  in  Exercise  of  Police  Power. — ^The  abuses 
that  may  probably  grow  out  of  peddling  have  been  indicated.*'  The 
situation  that  confronted  a  state,  then,  was  a  particular  peddler  mis- 
chief and  no  particular  rule  of  the  common  law  with  which  to  deal 
with  it.  Naturally  the  result  was  legislative  action,  and,  so,  from  early 
times,  in  England  and  America,  there  have  been  statutes  regulating 
the  occupation  of  peddlers.**  It  is  within  the  police  power  of  a  state 
legislative  body  to  take  steps  to  guard  the  welfare  of  the  people  and 
to  prevent  the  practice  of  deception  and  deceit.**  The  universal 
method  of  guarding  against  deceptions,  deceits,  and  such  probable 
abuses  of  peddling  has  been  to  require  all  persons  who  wish  to  engage 
in  the  trade  in  the  state  or  community,  as  the  case  may  be,  to  secure 
a  Ucense.  It  has  been  decided  and  settled  by  a  long  line  of  cases  that 
a  state  by  means  of  the  exercise  of  its  general  police  power  may  forbid 
a  peddler  to  do  business  within  the  borders  of  the  state  unless  he 
has  secured  a  license  from  that  state  permitting  such  peddling.** 

Range  Co.  v.  Johnson,  84  Ga.  754,  11  Notes:     L.R.A.1916B    1299;     Ann. 

S.  E.  233,  8  L.R.A.  273;  South  Bend  Cas.  1912D  1291;  12  Eng.  Rul.  Cas. 

V.  Martin,  142  Ind.  31,  41  N.  E.  315,  504. 

29  L.R.A.  531;  Temple  v.  Sumner,  51  13.  See  supra,  par.  3. 

Miss.  13,  24  Am.  Rep.  615;  State  v.  14.  Emert  v.   Missouri,   156   U.   S. 

Emert,  103  Mo.  241,  15  S.  W.  81,  23  296,  15  S.  Ct.  367,  39  U.  S.  (L.  ed.) 

A.  S.  R.  874,  11  L.R. A.  219 ;  Com.  v.  430 ;    Com.    v.    Fox,   218   Mass.    498, 

Gardner,  133  Pa.  St.  284,  19  Atl.  650,  106  N.  E.  137,  Ann.  Cas.  1916A  1236. 

19  A.  S.  R.  645,  7  L.R.A.  666.  Note :  129  A.  S.  R.  276. 

Notes:  22  A.  S.  R.  544;  37  A.  S.  15.  Morrill  v.  State,  38  Wis.  428,  20 

R.   650;    3   L.R.A.    705;    Ann.   Cas.  Am.    Rep.    12,   reversed    on    another 

1912D  1291,  1293.  point  in  154  U.  S.  626,  14  S.  Ct.  1206, 

10.  Note:  L.R.A.1916B  1299.  23  U.  S.  (L.  ed.)  1009. 

11.  Wrought    Iron    Range    Co.    v.  Note:  58  A.  S.  R.  446. 
Johnson,  84  Ga.  754,  11  S.  E.  233,  8  See   Constitutional  Law,  vol.   6, 
L,R.A.   273;   Temple  v,    Sumner,   51  pp.  183,  199. 

Miss.  13,  24  Am.  Rep.  615.  16.  Emert  v.   Missouri,  156   U.   S. 

Notes:  22  A.  S.  R.  544;  Ann.  Caa.  296,  15  S.  Ct.  367,  39  U.  S.  (L.  ed.) 

1912D  1291.  430 ;  Ex  parte  Byles,  93  Ark.  612, 126 

12.  In  re  Wnson,  8  Mackey  (D.  C.)  S.  W.  94,  37  L.R.A. (N.S.)  774;  State 
341,  12  L.R.A.  624;  Temple  v.  Sum-  v.  Conlon,  65  Conn.  478,  33  Atl.  619. 
ner,  51  Miss.  13,  24  Am.  Rep.  615;  48  A.  S.  R.  227,  31  L.R.A.  55;  State 
Com.  v.  Gardner,  133  Pa.  St.  284,  19  v.  Wheelock,  95  la.  577,  64  N.  W.  620, 
Atl.  650,  19  A  S.  R.  645,  7  L.R.A.  68  A.  S.  R.  442,  30  L.R.A.  429; 
666.  Shreveport  v.  Dantes,  118  La.  113,  42 
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Some  statutes  enlarge  on  the  term  peddling  axid  regulate  those  solicilr 
ing  orders.  ^^  Of  course,  this  exercise  of  the  police  power  by  the  state 
to  be  valid  must  be  a  reasonable  exercise,  for  if  it  is  unreasonable  it 
is  contrary  to  the  fourteenth  amendment  to  the  federal  constitu- 
tion.^® In  some  cases  it  might  be  reasonable  to  regulate  a  business 
or  trade  which  it  would  be  unreasonable  to  prohibit,  but  it  seems  that 
there  is  nothing  in  the  nature  of  things  to  prevent  a  legislature  from 
prohibiting  a  trade  that  it  can  regulate.  In  each  case  the  test  must 
be  this:  on  the  facts  of  the  case  cau  the  legislature  be  said  to  have 
acted  unreasonably.  So  the  authorities  holding  that  peddling  may 
in  some  cases  be  prohibited  seem  to  be  correct,^*^  and  those  making 
the  intimation  that  a  legislative  body  has  no  power  to  prohibit  ped- 
dling 2®  must  be  questioned.  The  phrase  "peddling  is  a  lawful  busi- 
.  ness  and  therefore  cannot  be  prohibited  though  it  may  be  regulated" 
is  the  predication  of  a  conclusion  on  a  conclusion  rather  than  a  reason, 
for  peddling  is  a  lawful  business  only  in  so  far  as  it  does  not  endanger 
the  health,  morals,  or  general  welfare  of  the  people,  and  therefore  it 
is  immune  from  prohibition  only  in  case  such  would  be  an  unreason- 
able exercise  of  the  police  power,  an  unreasonable  step  to  take  to 
protect  the  public.    The  point  has  been  made  that  to  prohibit  ped- 

So.  716,  8  L.R.A.(N.S.)  304;  Thou-  See  Licenses,  vol.  17,  p.  541  et  seq. 
sand  Island  Park  Ass'n  v.  Tucker,  173  17.  Ex  parte  Case,  70  Ore.  291,  135 
N.  Y.  203,  65  N.  E.  975,  60  L.R.A.  Pac.  881,  141  Pac.  746,  Ann.  Cas. 
786;  Ex  parte  Case,  70  Ore.*  291,  135  1916B  490;  Titusviile  v.  Brennan,  143 
Pac.  881,  141  Pac.  746,  Ann.  Cas.  Pa.  St.  642,  22  Atl.  893,  24  A.  S.  R. 
19163  490 ;  Com.  v.  Gardner,  133  Pa.  680,  14  L.R.A.  100,  reversed .  on  an- 
St.  284,  19  Atl.  550,  19  A.  S.  R.  645,  other  point  in  153  U.  S.  289,  14  S. 
7  L.R.A.  666  and  note;  Com.  v.  Har-  Ct.  829,  38  U.  S.  (L.  ed.)  719. 
mel,  166  Pa.  St.  89,  30  Atl.  1036,  27  18.  See  infra,  par.  15-18. 
L.R.A.  388;  Titusviile  v.  Brennan,  143  19.  Powell  v.  Pennsylvania,  127  U. 
Pa.  St.  642,  22  Atl.  893,  24  A.  S.  R.  S.  678,  8  S.  Ct.  992,  1257,  32  U.  S. 
580  and  note,  14  L.R.A.  100,  reversed  (L.  ed.)  253;  Shelton  v.  Mobile,  30 
on  another  point  in  153  U.  S.  289,  14  Ala.  540,  68  Am.  Dec.  143 ;  State  v. 
S.  Ct.  829,  38  U.  S.  (L.  ed.)  719;  Namias,  49  La.  Ann.  618,  21  So.  852, 
Sayre  v.  Phillips,  148  Pa.  St.  482,  24  62  A.  S.  R.  657;  Thousand  Island 
Atl.  76,  33  A.  S.  R.  842, 16  L.R. A.  49 ;  Park  Ass'n  v.  Tucker,  173  N.  Y.  203, 
State  V.  Foster,  22  R.  I.  163,  46  Atl.  65  N.  E.  975,  60  L.R.A.  786;  Com.  v. 
833.  50  L.R.A.  339;  In  re  Watson,  Gardner,  133  Pa.  St.  284,  19  Atl.  550, 
17  S.  D.  486,  97  N.  W.  463,  2  Ann.  19  A.  S.  R.  645,  7  L.R.A.  666;  Sayre 
Cas.  321 ;  State  v.  Baver,  34  Utah  257,  v.  PhUlips,  148  Pa.  St.  482,  24  Atl. 
97  Pac.  129,  19  L.R.A.  (N.S.)  297;  76,  33  A.  S.  R.  842,  16  L.R.A.  49 
Morrill  v.  Stale,  38  Wis.  428,  20  Am.  Notes:  27  A.  S.  R.  563;  78  A.  S.  R. 
Rep.  12,  reversed  on  another  point  in  250;  Ann.  Cas.  1916A  1238. 
154  U.  S.  626,  14  S.  Ct.  1206,  23  20.  Iowa  City  v.  Glassman,  155  la. 
U.  S.  (L.  ed.)  1009;  Servonitz  v.  State,  671,  136  N.  W.  899,  40  L.R.A.(N!S.) 
133  Wis.  231,  113  N.  W.  277,  126  852;  State  v.  Wagener,  69  Minn.  206, 
A.  S.  R.  955.  72  N.   W.   67,   65  A.   S.  R.  565,  38 

Notes:  48  A.  S.  R.  236;  125  A.  S.   L.R.A.  677. 
R.  33;  129  A.  S.  R.  276;  Ann.  Cas.       Notes:  65  A.  S.  R.  568;  Ann.  Cas. 
a914D  938.  1914D  938. 
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dling  without  a  license  and  then  to  provide  no  prerequisites  \jo  the 
procuring  of  the  license  save  the  payment  of  money  is  not  u  step 
toward  safeguarding  the  public*  In  answer  to  this  it  may  bu  said 
that  the  mere  fact  that  a  money  payment  is  required  is  in  itielf  a 
protection  since  it  tends  to  decrease  the  number  of  peddlers  and, 
especially,  to  exclude  those  who  are  most  irresponsible;  that  to  secure 
a  license,  the  peddler  must  put  himself  in  touch  with  the  police 
authorities,  which  is  a  detriment  to  those  who  would  be  most  objection- 
able; and  finally  that  the  money  paid  for  the  license  helps  to  meet 
the  expense  of  more  efficient  policing  of  the  district  over  which  the 
peddler  operates.  It  must  always  be  kept  in  mind  that  a  license  tax 
on  peddlers  is  cdmed  at  the  manner  of  conducting  the  sale  and  not 
at  the  sale  itself  or  the  goods  that  are  sold,*  and  the  regulation  fre- 
quently takes  a  form  other  than  a  mere  license  requirement  For 
example,  statutes  have  been  passed  and  upheld  regulating  the  use 
of  streets  by  peddling ;  *  forbidding  the  public  outcry  of  gocds  by 
peddlers ;  *  providing  that  the  peddler  shall  make  a  deposit  wiwh  the 
county  treasurer  which  shall  be  available  on  behalf  of  his  creditors 
for  claims  arising  in  connection  with  his  business  transacted  mder 
the  license ;  ^  requiring  peddlers  to  exhibit  their  licenses,  on  de/nand, 
to  any  peace  officer,  or  to  any  citizen  householder  in  the  county;  • 
regulating  local  markets  by  prohibiting  all  peddling  of  market  foods ; ' 
and  restricting  peddling  to  certain  districts.® 

9.  In  Exercise  of  Taxing  Power. — ^In  addition  to  regulating  ped- 
dling by  means  of  an  exercise  of  the  police  power  it  seems  clear  that 
the  state  may  justify  a  license  tax  as  an  exercise  of  another  power, 
namely,  the  taxing  power.  It  appears  to  be  the  concurrent  voice  of 
all  the  authorities  that  in  the  absence  of  any  inhibition,  express  or 
implied,  in  the  state  constitution  the  legislature  has  power  to  levy 
and  collect  license  taxes  on  any  business  or  occupation.*  It  is  also 
settled  that  peddling  is  an  occupation,*®  and  that  a  tax  may  be  levied 

1.  Rosenbloom  v.  State,  64  Neb.  342,  1916B  490. 

89  N.  W.  1053,  57  L.R.A.  922.  6.  Emert  v.  Missouri,  156  U.  S.  296, 

2.  Com.  V.  Gardner,  133  Pa.  St.  284,  15  S.  Ct.  367,  39  U.  S.  (L.  ed.)  430. 
19  Atl.  550,  19  A.  S.  R.  645,  7  L.R.A.       7.  Shelton  v.  Mobile,  30  Ala.  540, 
666.  68  Am.  Dec.  143 ;  State  v.  Namias,  49 

Notes:  48  A.  S.  B.  236;  139  A.  S.  R.  La.  Ann.  618,  21  So.  852,  62  A.  S.  R. 

339;  3  L.R.A.  705.  657. 

3.  Shreveport   v.    Dantes,   118   La.  8.  Notes:   78  A.   S.   R.  250;  Ann. 
113,  42  So.  716,  8  L.R.A.(N.S.)  304;  Cas.  1916A  1238. 

Com.  V.  Fox,  218  Mass.  498,  106  N.  9.  Welton  v.  Missouri,  91  U.  S.  275, 
E.  137,  Ann.  Cas.  1916A  1236.  23  U.  S.  (L.  ed.)  347.    See  Licenses, 

4.  Goodrich  v.  Busse,  247  111.  366,  vol.  17,  p.  503. 

93  N.  E.  292,  139  A.  S.  R.  335,  20  10.  Welton   v.   Missouri,   91   U.   S. 

Ann.  Cas.  589.  275,  23  U.  S.  (L.  ed.)  347. 

5.  Ex  parte  Case,  70  Ore.  291,  135  Note:  Ann.  Cas.  1916A  1200. 
Pac.   881,   141   Pac.   746,   Ann.    Cas. 
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on  and  collected  from  those  following  it.^*  A  comparison  of  the  eases 
on  the  subject  of  licensing  of  peddlers  ^^  shows  that  the  great  majority 
of  them  have  treated  the  license  requirement  as  a  police  measure.  It 
would  seem  that  it  is  a  tax  only  when  the  raising  of  revenue  is  the 
main  purpose  for  which  it  is  imposed,  for  it  is  certain  that  a  police 
measure  might  have  revenue  as  a  minor  object,  and  the  fact  that  the 
tax  is  graduated  in  accordance  with  the  amount  of  business  done  by  a 
peddler  or  with  his  mode  of  locomotion  ^'  does  not  brand  it  as  either 
a  police  measure  or  a  pure  tax.  For  the  measure  of  the  danger  to  a 
community  from  a  peddler  and  the  cost  of  surv^eillance  over  him 
might  well  vary  with  the  number  of  the  people  he  does  business  with. 
Likewise  the  measure  of  his  contribution  to  the  government  might 
well  be  made  to  vary  with  the  volume  of  his  business.**  Ordinarily  it 
is  immaterial  to  the  decision  of  a  case  whether  the  license  requirement 
is  a  measure  adopted  for  the  purpose  of  raising  revenue  or  for  the 
purpose  of  regulating  the  conduct  of  a  business,  and  several  cases 
have  held  that  a  license  statute  could  be  sustained  on  either  ground, 
stating  that  it  was  unnecessary  to  decide  in  which  class  the  statute 
would  fall.**  However,  in  case  of  the  prohibition  of  peddling,  justi- 
fiable under  the  police  power,***  different  considerations  would  enter  it 
when  the  taxing  power  alone  is  considered,  for  a  tax  which  is  so  heavy 
as  to  amount  to  a  prohibition  on  a  legitimate  occupation  would  surely 
be  bad.*^  It  is  nothing  but  just  that  peddlers  should  pay  a  certain 
tax  to  the  communities  through  which  they  work.  They  contribute 
nothing  to  the  social,  educational,  and  financial  prosperity  of  the 
community  as  do  resident  merchants,  and  most  commonly  they  escape 
the  payment  of  all  other  taxes  as  they  move  from  place  to  place.  They 
should  be  made  to  contribute  their  share  to  the  government,  and  a 
tax  based  on  this  theory  of  contribution  is  perfectly  legal,  as  was 

11.  Howe  Mach.  Co.  v.  Gage,  100       13.  Brooks  v.  Mangan,  86  Mich.  576, 
U.  S.  676,  25  U.  S.  (L.  ed.)  754;  Mil-  49  N.  W.  633,  24  A.  S.  R.  137. 

ler  V.  Birmingham,  151  Ala.  469,  44  14.  McKnight  v.  Hodge,  55  Wash. 
So.  388,  125  A.  S.  R.  31;  Ex  parte  289,  104  Pac.  165.  40  L.R.A.(N.R.) 
Bvles,  93  Ark.  612,  126  S.  AV.  94,  37  1207;  Serv^onitz  v.  State,  133  Wis.  231, 
L.R.A.(N.S.)  774;  State  v.  Conlon,  65  113  N.  W.  277,  126  A.  S.  R.  955. 
Conn.  478,  33  Atl.  519,  48  A.  S.  R.  15.  Miller  v.  Birmingham,  151  Ala. 
227,  31  L.R.A.  55;  State  v.  Emert,  103  469,  44  So.  388,  125  A.  S.  R.  31;  Ex 
Mo.  241,  15  S.  W.  81,  23  A.  S.  R.  parte  Byles,  93  Ark.  612,  126  S.  W. 
874,  11  L.R.A.  219;  Rosenbloom  v.  94.  37  L.K.A.(N. 8.)  774;  State  v.  Con- 
State,  64  Neb.  342,  89  N.  W.  1053,  57  Ion,  65  Conn.  478,  33  Atl.  519,  48  A, 
Ti.R.A.  922;  People  v.  Jenkins,  202  S.  R.  227,  31  L.R.A.  55;  South  Bend 
N.  Y.  53,  94  N.  E.  1065,  35  L.R.A.  v.  Martin,  142  Tnd.  31,  41  N.  E.  315, 
(N.S.)  1079;  In  re  Watson,  17  S.  D.  29  L.R.A.  531;  In  re  Watson,  17  S.  D. 
486,  97  K  W.  463,  2  Ann.  Cas.  321;  486,  97  N.  W.  463,  2  Ann.  Cas.  321; 
Servonitz  v.  State,  133  Wis.  231,  113  McKnight  v.  Hodge,  55  Wash.  289, 
N.  W.  277,  126  A.  S.  R.  955.  104  Pac.  165,  40  L.R.A.(N.S.)  1207. 

Notes:  48  A.  S.  R.  236;  129  A.  S.  R.       16.  See  supra,  par.  8. 
276 ;  3  L.R.A.  705.  17.  See  infra,  par.  15. 

12.  See  supra,  par.  8. 
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shown  above.  But  when  an  attempt  is  made  to  go  further  and  impose 
a  tax  on  peddlers  plainly  for  the  purpose  of  protecting  local  resident 
merchants  from  competition,  it  seems  that  such  attempt  results  in 
creating  a  law  that  is  unreasonably  discriminatory  and  therefore  un- 
cqnstitutional.^^  However,  it  is  probable  that  local  trade  protection  is 
one  of  the  motives  that  actuate  the  legislative  bodies  although  the 
law  has  to  be  supported  on  some  other  ground,^*  and  a  few  cases  seem 
to  proceed  on  the  theory  that  local  trade  protection  is  a  sufficient 
justification  for  a  law  requiring  a  license  from  peddlers.-^ 

10.  Required  by  Municipal  Corporation. — A  great  many,  in  fact 
the  majority,  of  the  cases  on  the  subject  of  peddlers'  licenses  present 
instances  of  municipal  ordinances  rather  than  state  statutes  requiring 
those  licenses.  It  is  clear,  on  the  authorities,  that  a  state  may  delegate 
to  a  municipality  a  part  of  its  police  or  taxing  power,  and,  pursuant 
to  the  authority  delegated  to  it,  a  municipal  corporation  may  pass 
ordinances,  and  such  ordinances  have  the  same  force  within  the 
corporate  limits  as  a  statute  passed  by  the  legislature.^  It  is,  further, 
quite  clear  that  a  state  may  delegate  to  a  municipal  corporation  that 
part  of  its  police  or  taxing  power  that  enables  it  to  regulate  and  tax 
peddlers.*  Whether  the  power  of  regulating  and  licensing  peddlers 
exists  in  a  municipal  corporation  by  reason  of  the  general  police  power 
conferred  by  implication  on  that  corporation  by  its  very  creation  by 
the  state  is  a  question  on  which  there  is  some  doubt.  It  appears  from 
a  number  of  well  decided  cases  that  by  the  organization  of  a  city  or 
borough  within  its  borders,  the  state  imparts  to  its  creature,  the 
municipality,  the  powers  necessary  to  the  performance  of  its  functions, 
and  to  the  protection  of  its  citizens  in  their  persons  and  property; 
that  the  police  power  is  one  of  these;  that  ordinances  of  cities  and 
boroughs,  passed  in  the  legitimate  exercise  of  this  power,  are  therefore 
valid;  and  that  an  ordinance  prohibiting  the  business  of  peddling 
within  the  municipal  limits,  without  a  license  from  the  proper  mu- 
nicipal officer,  would  seem  to  be  as  clearly  justified  by  the  police  power 
as  a  statute  prohibiting  the  same  business  throughout  the  state.*  Cer- 
tainly a  municipal  corporation  may  regulate  peddlers  in  so  far  as  they 

18.  See  infra,  par.  16.  N.  W.  463,  2  Ann.  Cas.  321. 

19.  Emert  v.  MissQuri,  156  U.  S.  '  Notes:  33  A.  S.  R.  846;  48  A.  S. 
296,  15  S.  Ct.  367,  39  U.  S.  (L.  ed.)    R.  236;  Ann.  Cas.  1914D  938. 

430.  3.  Iowa  City  v.  Glassman,  155  la. 

Note:  129  A.  S.  R.  276.  671,  136  N.  W.  899,  40  L.R.A.(N.S.) 

20.  Graffty  v.  Rushville,  107  Ind.  852;  Shreveport  v.  Dantes,  118  La. 
502,  8  N.  E.  609,  57  Am.  Rep.  128;  113,  42  So.  716,  8  L.R.A.(N.S.)  304; 
South  Bend  v.  Martin,  142  Ind.  31,  41  State  v.  Namias,  49  La.  Ann.  618,  21 
N.  E.  315,  29  L.R.A.  531.  So.  852,  62  A.  S.  R.  657;  Sayre  v. 

1.  Note:  33  A.  S.  R.  846.  See  Mu-  Phillips,  148  Pa.  St.  482,  24  Atl.  76, 
KioiPAL  Corporations,  vol.  19,  p.  943.  33  A.  S.  R.  842, 16  L.R.A.  49. 

2.  In  re  Watson,  17  S.  D.  486,  97       Note :  Ann.  Cas.  1916A  1238. 
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affect  a  properly  authorized  municipal  market,*  or  interfere  with  the 
use  of  a  highway  by  the  public,*  and  it  may  in  its  discretion  restrict 
peddling  to  certain  districts  of  the  city.*  If  such  implied  police 
powers  do  exist  as  would  justify  a  regulation  of  peddlers  by  a  munici- 
pal corporation,  it  would  seem  that  the  implied  power  might  justify 
a  municipal  regulation  of  certain  people,  who,  though  not  peddlers, 
have  a  number  of  the  same  characteristics  as,  for  instance,  agebts 
soliciting  orders  for  future  deUvery.  Just  this  point  has  not  been 
settled.  However,  it  seems  to  be  settled  that  where  the  state  haa 
expressly  conferred  on  a  municipal  corporation  the  power  to  regulate 
a  certain  class,  namely,  peddlers,  that  power  is  to  be  strictly  construed, 
and  the  municipal  corporation  may  not  under  that  power  or  by  virtue 
of  any  general  police  power  extend  the  term  "peddler"  to  cover  others 
not  peddlers.'  By  its  action  at  least  the  state  has  limited  the  imphed 
police  power  of  the  municipal  corporation.  Further,  a  grant  from 
the  state  authorizing  municipal  regulation  of  peddling  will  not  author- 
ize prohibition  of  that  occupation.®  And  a  grant  of  authority  to 
impose  fees  for  the  purposes  of  revenue  will  not  warrant  their  being 
made  so  heavy  as  to  be  prohibitory,  thereby  defeating  the  purpose.* 
The  state,  however,  sometimes  expressly  grants  the  power  to  prohibit 
as  well  as  to  license.*®  But  it  must  be  borne  in  mind  that  a  state  can- 
not confer  on  the  municipality  powers  that  the  state  does  not  possess. 
It  cannot  give  its  creature  immunity  from  the  settled  limitations  that 
bind  its  own  action,  for  the  municipality  remains  a  part  of  the  state 
after  its  creation,  as  truly  as  the  town  or  village  was  a  part  of  the  state 
before  it  acquired  a  corporate  character  and  only  in  matters  of  local 
government  is  its  situation  changed.  So,  even  though  the  municipal 
regulation  is  passed  in  an  exercise  of  the  implied  police  power  of 
the  corporation,  it  must  be  subjected  to  the  same  tests  **  that  a  similar 
state  statute  would  be  subjected  to.**  Further,  it  must  be  restricted 
by  the  limitation  peculiar  to  municipal  corporations,**  and,  since  it 

4.  State  V.  Namias,  49  La.  Ann.  618,   64  N.  W.  646,  58  A.  S.  R.  447,  29 
21  So.  852,  62  A.  S.  R.  657  and  note.   L.R.A.  734. 

5.  Shreveport   v.    Dantes,   118    La.       Notes:  62  A.  S.  R.  659;  Ann.  Cas. 
113,  42  So.  716,  8  L.R.A.  (N.S.)  304.       1914D  938. 

6.  Note:  Ann.  Cas.  1916A  1238.  9.  Notes:  4  L.R.A.  809;  Ann.  Cas. 

7.  Emmons  v.   Lewistown,  132   111.  -  1914D  939. 

380,  24  N.  E.  58,  22  A.  S.  R.  540,  8  10.  O'Hara  v.  Collier,  173  Mich.  611, 
L.R.A.  328;  Davenport  v.  Rice,  75  la.  139  N.  W.  870,  Ann.  Cas.  1914D  936. 
74,  39  N.  W.  191,  9  A.  S.  R.  454;  St.  11.  See  infra,  par.  12  et  seq. 
Paul  V.  Briggs,  85  Minn.  290,  8  N.  W.  12.  Sajo-e  v.  Phillips,  148  Pa.  St. 
984,  89  A.  S.  R.  554;  Ex  parte  Taylor,  482,  24  Atl.  76,  33  A.  S.  R.  842,  16 
58    Miss.    478,    38    Am.    Rep.    336;   L.R.A.  49. 

Thousand  Island  Park  Assoc,  v.  Tuck-  13.  O'Hara  v.  Collier,  173  Mich.  611, 
er,  173  N.  Y.  203,  65  N.  E.  975,  60  139  N.  W.  870,  Ann.  Cas.  1914D  936 
L.R.A.  786.  and  note, 

8.  Ottumwa  v.  Zekind,  95  la.  622, 

192 


21  R.  C.  L.  PEDDLEES  §§  11,  12 

is  true  that  a  municipal  corporation  has  no  general  power  to  tax  for 
revenue/*  it  is  generally  held  that  such  a  corporation  under  its  power  , 
to  Ucense  and  regulate  peddlers  cannot  tax  them  for  revenue  purposes ; 
consequently  a  peddler's  license  fee  must  not  be  so  greatly  out  of 
proportion  to  the  reasonable  cost  of  issuing  it  as  to  show  that  it  was 
not  designed  for  police  purposes,  but  was  in  reality  an  assessment  for 
revenue-^*  This  would  be  true  even  though  the  municipality  had 
express  authority  to  license  peddlers,  for,  conceding  that  a  state  could 
expressly  confer  on  the  municipality  the  power  to  tax  peddlers  for 
revenue,  it  is  a  reasonable  inference  that  if  it  intended  to  give  that 
broader  power  it  would  have  done  so  in  unequivocal  terms.^*  But 
an  incidental  revenue  would  not  render  a  police  regulation  invalid.*' 

11.  Delegation  of  Power  to  Administrative  Boards. — ^Delegation  by 
the  state  to  a  municipal  corporation  of  the  power  to  license  ped- 
dling is  a  delegation  to  a  body  with  legislative  powers  and  is  per- 
fectly valid.*®  But  a  further  delegation  of  the  licensing  power 
either  by  the  state  or  the  municipal  corporation  to  an  administrative 
board  or  official  is  generally  held  to  be  bad.**  So  giving  to  an  adminis- 
trative official  the  discretion  to  fix  the  amount  of  the  peddler's  license 
within  a  wide  margin  is  giving  to  that  official  the  power  to  authorize 
or  forbid  or  to  burden  the  pursuit  of  the  occupation  at  his  discretion, 
and  is  an  invalid  delegation.*®  But  where  the  administrative  official 
is  merely  given  the  power  to  issue  a  license  to  peddlers  coupled  with 
the  duty  to  issue  it  to  all  filling  prescribed  requirements,  and  is  given 
no  discretion  in  the  premises,  the  ordinance  is  valid.* 

IV.  Extent  and  Scopb  of  Power  to  License 

12.  Discrimination  against  Interstate  Commerce. — ^The  power  in 
the  state,  or  its  subordinate  bodies,  to  require  a  license  from  peddlers 
is  subject  to  certain  definite  and  well  recognized  restrictions.  Of 
course,  the  constitution  of  a  particular  state  may  impose  restrictions, 
but  with  the  particular  restrictions  imposed  by  the  several  state  con- 
stitutions we  cannot  deal  here.  The  more  general  restrictions  of  those 
state  constitutions  involve,  in  substance,  the  same  questions  that  are 

14.  See    Mfnictpal    Corporations,  Am.  Rep.  518;  State  v.  Foster,  22  R. 
vol.  19,  p.  943  et  seq.  I.  163,  46  Atl.  833,  50  L.R.A.  339. 

15.  Ottumwa  v.  Zekind,  95  la.  622,       17.  Note:  Ann.  Cas.  1914D  938. 

64  N.  W.  646,  58  A.  S.  R.  447,  29  18.  See  supra,  par.  10.     See  also 

L.R.A.  734;  State  v.  Foster,  22  R.  I.  Municipal  Corporations,  vol.  19,  p. 

163,  46  Atl.  833,  50  L.R.A.  339.  943. 

Notes:  34  Am.  Dec.  638;  Ann.  Cas.  19.  Se§  Licenses,  vol.  17,  p.  535. 

1914D  938,  939.  20.  State  v.  Conlon,  65  Conn.  478, 

16.  Ottumwa  v.  Zekind,  95  la.  622,  33  Atl.  519,  48  A.  S.  R.  227,  31  L.R.A. 
64  N.  W.  646,  58  A.  S.  R.  447,  29  55. 

Ii.B,A.    734;    Muhlenbrinck   v.    Long       Note:  20  L.R.A.  724. 
Branch  Com'rs,  42  N.  J.  L.  364,  36       1.  Note:  20  L.R.A.  726. 
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involved  in  the  consideration  of  the  restrictions  imposed  by  the  federal 
constitution.  It  is  only  with  the  latter  that  the  article  will  concern 
itself.  The  primary  constitutional  restrictions  upon  the  licensing  of 
peddlers  by  the  state  is  found  in  Art.  I,  sec.  8,  of  the  federal  con- 
stitution providing  that  "Congress  shall  have  the  power  ...  to 
regulate  commerce  with  foreign  nations,  among  the  several  states,  and 
with  the  Indian  tribes."  This  section  places  such  commerce  abso- 
lutely within  the  control  of  Congress  and  in  the  absence  of  specific 
action  by  Congress  prohibits  any  interference  by  the  states  in  inter- 
state commerce.*  Obviously,  a  statute,  or  ordinance  which  places  on 
interstate  commerce  by  reason  of  its  very  interstate  nature  a  burden 
the  like  of  which  is  not  placed  on  intrastate  commerce  is  a  regulation 
of  interstate  commerce  and  is  therefore  unconstitutional.  And  a  law 
which  discriminates  against  goods  which  have  once  been  a  part  of  an 
interstate  commercial  transaction  is  a  burden  on  interstate  commerce 
which  is  invalid.  The  commercial  power  of  the  United  States  con- 
tinues imtil  the  commodity  has  ceased  to  be  a  subject  of  discriminating 
legislation  by  reason  of  its  foreign  character.  That  power  protects 
the  commodity,  even  after  it  has  entered  the  state,  from  any  burdens 
imposed  because  of  its  foreign  origin.*  Accordingly,  it  has  been 
settled  by  the  unanimous  authorities  that  a  statute  or  ordinance  per- 
mitting all  persons  to  peddle  goods  manufactured  or  produced  within 
the  state,  but  prohibiting  the  same  persons  from  peddling  goods  of 
the  same  character  manufactured  or  produced  in  other  states,  is  void.* 
Likewise  a  law  permitting  the  sale  by  peddlers  of  agricultural  products 
of  the  United  States  without  a  license,  but  forbidding  the  unlicensed 
sale  of  agricultural  products  of  other  countries,  is  unconstitutional 
as  a  regulation  of  foreign  commerce.*  And  where  a  peddler  license 
law  discriminates  against  residents  of  other  states  it  is  unconstitutional 
not  only  under  the  equal  protection  of  the  laws  and  the  privileges  and 
immunities  clauses,®  but  also  under  the  commerce  clause.' 

2.  See  Commerce,  vol.  5,  p.  700.  236;  112  A.  S.  R.  336;  19  L.R.A.(N.S.) 

3.  Welton  v.  Missouri,  91  U.  S.  275,  298. 

23  U.   S.   (L.  ed.)   347;  Howe  Mach.  6.  Com.  v.  Caldwell,  190  Mass.  355, 

Co.  V.  Gape,  100  U.  S.  676,  25  U.  S.  ^6  N.  E.  955, 112  A.  S.  R.  334,  5  Ann. 

(L.  ed.)  754.     See  Commeuce,  vol.  6,  pas.  879  and  note;  Com.  v.  Hana,  195 

p   801  Mass.  2G2,  81  N.  E.  149,  122  A.  S.  R. 

'4.  Welton  V.  Missouri,  91  U.  S.  275,   fl  T/^  q''^  too  ^""S*   ^^n    ^^^'  ^^ 
23U.  S.(L.ed.)  347;  Howe  Mach.  Co!  ^ff*™    ^^^'      ^ee    Commerce, 

V.  Gape,  100  U.  S.  676,  25  U.  S.  (L.   ^%-  ^^^^^  par  16 
t'^'M^'^;o^It'^1!?"o^^  7o   1^^''"'^  ^^       7.  Marshalltown  v.  Blum,  58  la.  184, 


49;  State  v.  Bayer,  34  Utah  257,  97       Notes:  48  A.  S.  R.  236;  80  A.  S.  R. 
Pac.  129,  19  L.R.A.(X.S.)    297.  396. 

Notes:  27  A.  S.  R.  563;  48  A.  S.  R.        See  Commerce,  vol.  5,  p.  801. 
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13.  Transactions  Which  Are  Parts  of  Interstate  Commerce. — ^Not 
only  may  a  state  not  lay  a  discriminatory  burden  on  interstate  com- 
merce or  on  goods  of  foreign  origin,  but  it  may  not  in  any  way  inter- 
fere with  or  tax  any  transaction  directly  connected  with  the  interstate 
shipment  of  goods.®  A  great  many  statutes  and  ordinances  go  beyond 
the  regulation  of  actual  peddling  and  provide  that  there  may  be  no 
soliciting  for  orders  or  sales  by  samples,  unless  the  solicitor  has 
secured  a  license.  It  is  universally  held  that  such  statutes  and  ordi- 
nances are  inapplicable  to  the  soliciting  for  orders  for  goods  which 
are  to  be  shipped  from  one  state  into  another,  for  such  transactions  are 
directly  connected  with  interstate  commerce.*  •  A  fortiori,  a  statute 
which,  by  combining  both  of  the  foregoing  defects,  requires  a  license 
to  canvass  or  sell  by  sample  goods  shipped  into  the  state,  and  permits, 
without  a  license,  the  canvassing  or  selling  in  such  manner  goods  not 
shipped  into  the  state,  violates  the  commerce  clause  of  the  federal 
constitution,  and  is  therefore  void.*®  An  order  taken  in  one  state 
and  filled  by  shipment  from  another  state  is  so  essentially  and  plainly 
mterstate  commerce  that  a  local  agent  receiving  a  bulk  shipment, 
made  from  outside  a  state  in  response  to  local  orders,  and  distributing 
the  goods  after  breaking  the  bulk,  cannot  be  taxed,  for  he  is  engaged 
m  completing  the  interstate  transaction.**  The  courts  have  gone 
even  further  and  held  that  where  a  picture  was  ordered  from  another' 
state  in  compliance  with  an  offer  giving  the  purchaser  the  privilege 
of  buying  one  of  several  frames  at  wholesale  prices,  the  agent  who 
called  and  sold  and  delivered  the  frame  to  go  with  the  picture  could 
not  be  iKixed  as  a  peddler,  for  he,  also,  was  engaged  in  completing  an 
interstate  transaction.**    There  was  some  conflict  on  this  point,  though,. 

8.  See  Commerce,  vol.  6,  p.  768.  81,  23  A.  S.  R.  874,  11  L.R.A.  219 ; 

9.  Brennan  v.  Titusville,  153  U.  S.  State  v.  Bayer,  34  Utah  257,  97  Pac. 
289,  14  S.  Ct.  829,  38  U.  S.  (L.  ed.)  129,  19  L.R.A.(N.S.)  297;  State  v. 
719,  reversing  Titusville  v.  Brennan,  Glasby,  50  Wash.  598,  97  Pac.  734,  21 
143  Pa.  St.  642,  22  Atl.  893,  24  A.  S.  L.R.A.(N.S.)  797. 

R.  580,  14  L.R.A.  100;  Emert  v.  Mis-  Notes:  33  A.  S.  R.  846;  19  L.R.A. 

souri,  156  U.  S.  296,  15  S.  Ct.  367,  39  (N.S.)  304;  Ann.  Cas.  1916B  496. 

U.  S.  (L.  ed.)  430;  Rearick  v.  Pennsyl-  10.  State  v.  Bayer,  34  Utah  257,  97 

vania,  203  U.  S.  607,  27  S.  Ct.  159,  51  Pac.  129,  19  L.R.A.(N.S.)  297. 

U.  S.  (L.  ed.)  295;  Crenshaw  v.  Ar-  11.  Caldwell  v.  North  Carolina,  187 

kansas,  227  U.  S.  389,  33  S.  Ct.  294,  U.  S.  622,  23  S.  Ct.  229,  47  U.  S.  (L. 

57   U.    S.    (L.   ed.)    565;    Stewart  v.  ed.)    336;    Rearick   v.    Pennsylvania, 

Michigan,  232  U.   S.   665,  34  S.  Ct.  203  U.  S.  607,  27  S.  Ct.  159,  51  U.  S. 

476,  58   U.   S.    (L.   ed.)    786;   In   re  (L.  ed.)    295;  In  re  Spain,  47  Fed. 

Spain,   47   Fed.    208,    14   L.R.A.    97  208,  14  L.R.A.  97;  State  v.  Bayer,  34 

and  note;  Wrought  Iron  Range  Co.  v.  Utah    257,    97    Pac.    129,    19    L.R.A. 

.Johnson,  84  Ga.  754.  11  S.  E.  233.  8  (N.S.)  297. 

L.R.A.  273;  In  re  Kinyon,  9  Idaho  Notes:  96  A.  S.  R.  846;  19  L.R.A. 

642,  75  Pac.  288,  2  Ann.   Cas.    699  (N.S.)  310;. 2  Ann.  Cas.  702. 

and  note;  South  Bend  v.  Martin,  142  12.  Dozier  v.   Alabama,  218  U.   S. 

Ind.  31,  41  N.  E.  315,  29  L.R.A.  631;  124,  30  S.  Ct.  649,  64  U.  S.  (L.  ed.) 

State  V.  Emart,  103  Mo.  241,  15  S.  W.  965,  28  L.R.A.(N.S.)   264  and  note: 
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before  the  federal  cases  settled  it.**  Not  only  is  the  distribution  of 
goods  ordered  from  abroad  a  pari;  of  interstate  commerce  but  the  local 
sale  of  goods  in  the  original  package  in  which  they  were  shipped  from 
another  state  is  a  part  of  an  interstate  commercial  transaction.  Hence 
the  sale  of  those  goods  cannot  be  taxed  or  burdened  by  the  state  in 
which  the  sale  is  made  under  either  the  taxing  or  the  police  power  so 
long  as  the  original  package  is  preserved.**  And  it  would  seem  that 
this  principle  would  protect  the  peddling  of  goods  in  their  "original 
packages"  no  matter  whether  the  peddler's  license  was  imposed  as  a 
police  measure  or  as  a  tax.**  Therefore  the  correctness  of  those  state- 
ments in  state  cases  which  say  that  peddlers  may  be  taxed  on  sales  of 
imported  goods  even  though  they  remain  in  their  original  packages 
may  be  doubted.** 

14.  Peddling  of  Goods  of  Foreign  Origin  and  Patented  Goods. — 
It  is  very  plain  that  a  state  may  lay  a  nondiscriminatory  tax  on  ped- 
dlers and  it  cannot  be  escaped  merely  on  the  ground  that  the  articles 
the  peddler  happens  to  sell  are  produced  or  shipped  from  another 
state.  Peddlers  of  goods  of  foreign  origin  are  not  protected  from  a 
nondiscriminatory  t6ix  after  the  goods  have  become  mixed  with  gooda 
of  the  state  imposing  the  tax,*'  and  the  fact  that  the  sale  was  con- 
ditional and  the  title  retained  by  the  foreign  owner  does  not  render 
the  transaction  part  of  an  interstate  one.*®  Of  course  the  difficult 
question  ctrises  as  to  when  the  original  package  has  been  broken.    It 

Davis  V.  Virginia,  236  U.  S.  697,  35  L.R.A.   522;    South   Bend  v.  Martin, 

S.  Ct.  479,  59  U.  S.  (L.  ed.)  795.  142  Ind.  31,  41  N.  E.  315,  29  L.R.A. 

13.  State  v.  Montgomery,  94  Me.  531;  State  v.  Montgomery,  94  Me.  192, 
192,  47  Atl.  165,  80  A.  S.  R.  386.  47  Atl.  165,  80  A.  S.  R.  386;  State  v. 

Notes:    19    L.R.A.(N.S.)    310;    28  Emert,  103  Mo.  241,  15  S.  W.  81,  23 

L.R.A.(N.S.)  266.  A.  S.  R.  874,  11  L.R.A.  219;  State 

14.  Leisy  v.  Hardin,  135  U.  S.  100,  v.  Parsons,  124  Mo.  436,  27  S.  W. 
10  S.  Ct.  681,  34  U.  S.  (L.  ed.)  128;  1102,  46  A.  S.  R.  457;  Ex  parte  Case, 
Crenshaw  v.  Arkansas,  227  U.  S.  389,  70  Ore.  291,  135  Pac.  881,  141  Pac. 
33  S.  Ct.  294,  57  U.  S.  (L.  ed.)  565.  746,  Ann.  Cas.  1916B  490;  Com.  v. 
See  Commerce,  vol.  5,  p.  765.  Gardner,  133  Pa.  St.  284,  19  Atl.  550, 

15.  Howe  Mach.  Co.  v.  Gage,  100  19  A.  S.  R.  645,  7  L.R.A.  666;  Com. 
U.  S.  676,  25  U.  S.  (L.  ed.)  754;  State  v.  Harmel,  166  Pa.  St.  89,  30  Atl. 
v.  Emert,  103  Mo.  241,  15  S.  W.  81,  1036,  27  L.R.A.  388;  Saulsbury  v. 
23  A.  S.  R.  874,  11  L.R.A.  219.  State,  43  Tex.  Crim.  90,  63  S.  W.  568, 

16.  State  v.  Wheelock,  95  la.  577,  96  A.  S.  R.  837  and  note;  State  v. 
r>4  N.  W.  620,  58  A.  S.  R.  442,  30  Richards,  32  W.  Va.  348,  9  S.  E.  245, 
L.R.A.  429;  Com.  v.  Gardner,  133  Pa.  3  L.R.A.  705;  Morrill  v.  State.  38  Wis. 
St.  284,  19  Atl.  550,  19  A.  S.  R.  645,  428,  20  Am.  Rep.  12,  reversed  on  an- 
7  L.R.A.  666.  other  point  in  154  U.  S.  626,  14  S. 

17.  Howe  Mach.  Co.  v.  Gage,  100  U.  Ct.  1206,  23  U.  S.  (L.  ed.)  1009. 

S.  67G,  25  U.  S.  (L.  ed.)  754;  Emert  Notes:  27  A.  S.  R.  563;  48  A.  S.  R. 
V.  Missouri,  156  U.  S.  296,  15  S.  Ct.  236;  58  A.  S.  R.  451;  14  L.R.A.  97; 
367,  39  U.  S.  (L.  ed.)  .430;  In  re  19  L.R.A.(N.S.)  312;  2  Ann.  Cas.  703. 
Wilson,  8  Mackey  (D.  C.)  341,  12  See  Commerce,  vol.  5,  p.  766. 
L-R.A.  624  and  note;  Carrollton  v.  18.  South  Bend  v.  Martin,  142  Ind. 
Bazzette,  159  lU.  284,  42  N.  E.  837,  31   31,  41  N.  E.  315,  29  L.R.A.  53L 
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is  safe  to  say  that  there  is  no  hard  and  fast  rule.  The  great  number 
of  the  cases  which  uphold  taxes  on  persons  peddling  goods  of  foreign 
origin  would  indicate  that  if  the  tax  does  not  discriminate  against 
interstate  commerce,  and  if  the  goods  have  been  shipped  into  the 
state  before  sale  and  actually  taken  possession  of  by  the  peddler  and 
carried  around  by  him  for  the  purpose  of  making  gener^  sales,  the 
courts  will  be  very  prone  to  find  that  the  original  package  has  been 
broken  and  the  goods  mingled  with  the  general  mass  of  property 
within  the  state.^'  Somewhat  akin  to  the  foregoing  is  the  question 
that  arises  on  the  peddling  of  patented  articles.  It  has  been  held 
that  one  peddling  an  article  of  which  he  is  also  the  patentee  may  be 
required  to  take  out  a  peddler's  license  under  a  municipal  ordinance  *^ 
for  the  existence  of  the  patent  does  not  guarantee  freedom  of  sales.* 

15.  Restraint  of  Trade. — It  is  generally  said  that  a  peddler  license 
law  which  operates  in  restraint  of  trade  is  invalid,^  and  such  state- 
ments are  correct  inasmuch  as  the  phrase  "restraint  of  trade"  has 
grown  to  mean  unreasonable  restraint  of  trade.  It  is  submitted  that 
any  peddler  license  requirement,  whether  a  police  or  a  taxing  measure, 
does  in  fact  operate  to  restrain  trade.  Yet  such  license  laws  are  fre- 
quently upheld.*  But  if  there  is  an  unreasonable  restraint  of  trade 
the  law  is  bad  because  of  the  unreasonableness.  It  is  safe  to  say  that 
an  unreasonable  exercise  of  the  police  or  taxing  power  of  the  state  is 
in  violation  of  the  federal  constitution.*  By  the  constitution  the 
ownership  of  property  is  protected.  The  right  to  buy,  sell,  barter,  and 
exchange  property  is  a  necessary  incident  to  its  ownership,  and  is  as 
much  protected  by  the  constitution  as  is  the  ownership  itself,*  and 
the  occupation  of  peddling  would  fall  within  this  protection.*  Of 
course  the  right  to  sell  by  peddling  is  not  absolute,  but  is  subject  to 
the  police  regulations  of  the  state.'  A  regulation  which  goes  beyond 
reasonable  police  purposes  and  operates  merely  to  fetter  the  occupation 
would  be  clearly  bad,®  for  it  would  be  a  taking  of  property  without 

19.  Emert   v.   Missouri,   156   U.   S.       Notes:  13  A.  S.  R.  474;  24  A.  S. 
296,  15  S.  Ct.  367,  39  U.  S.  (L.  ed.)    B.  140;  48  A.  S.  B.  236. 

430;  Saulsbury  v.  State,  43  Tex.  Grim.  3.  See  supra,  par.  8,  9. 

90,  63  S.  W.  568,  96  A.  S.  R.  837;  4.  See  Contstitutional  Law,  vol.  6, 

State  V.  Bayer,  34  Utah  257,  97  Pac.  pp.  236,  239,  378. 

129,  19  L.R.A.(N.S.)  297.  5.  Carrollton    v.    Bazzette,   159    111. 

20.  People  v.  Russell,  49  Mich.  617,  284,  42  N.  E.  837,  31  L.R.A.  522  and 
14  N.  W.  568,  43  Am.  Rep.  478.  note.     See  Constitutional  Law,  vol. 

Note :  3  L.R.A.  705.  6,  p.  471. 

1.  See  Constitutional  Law,  vol,  6,.      6.  State  v.  Wagener,  69  Minn.  206, 
p.  142.  72  N.  W.  67,  65  A.  S.  B.  565,  38  L.B.A. 

iJ.  Carrollton  v.  Bazzette.  159  111.  677. 
284.  42  N.  E.  837,  31  L.RA.  522;  7.  See  supra,  par.  8. 
Chaddock  v.  Day,  75  Mich.  527,  42  N.  8.  Carrollton  v.  Bazzette,  159  111. 
W.  977,  13  A.  S.  R.  468,  4  L.RA.  284,  42  N.  E.  837,  31  L.R.A.  522; 
809;  Sayre  v.  Phillips,  148  Pa.  St.  Ottumwa  v.  Zekind,  95  la.  622,  64  N. 
482,  24  Atl.  76,  33  A.  S.  R.  842,  16  W.  646,  58  A.  S.  R.  447,  29  L.R.A. 
L.R.A.  49.  734;  Iowa  City  v.  Glassman,  155  la. 
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due  process  of  law.*  Likewise  a  tax  on  peddling,  though  justified  if 
reasonable,  would  be  unconstitutional  if  so  heavy  as  to  be  unreason- 
able,**  for  this,  too,  would  be  a  taking  without  due  process.  Although 
it  is  a  fact  that  often  one  of  the  purposes  of  a  requirement  of  a  license 
from  peddlers  is  to  protect  local  tradesmen,^^  yet  the  property  of 
one  citizen  may  not  be  taken  purely  for  the  purpose  of  prospering 
another,^*  hence  any  restriction  placed  on  peddlers  solely  for  the 
purpose  of  protecting  local  tradesmen  would  be  invalid  as  a  violation 
not  only  of  the  privileges  and  immunities  clause  and  the  equal  pro- 
tection clause,^'  but  also  of  the  due  process  clause  of  the  constitution.** 
16.  Discrimination  Based  on  Residence  or  Citizenship  of  Peddler. — 
The  general  rule  that  a  state  may  make  a  classification  of  peddlers 
for  the  purpose  of  regulation,*^  or  taxation,**  is  limited  by  the  restric- 
tion that  a  particular  classification  must  be  reasonable  and  that  there 
shall  be  no  discrimination  between  the  members  of  the  same  class.*' 
It  has  been  settled  by  the  unanimous  body  of  authority  that  a  statute 
or  ordinance  which  requires  a  license  of  peddlers,  but  whiv^h  exempts 
residents  in  whole  or  in  part  from  the  payment  of  the  license,  is 
invalid.**    It  is  a  statute  which  defines  not  a  new  class  based  on  valid 

671,  136  N.  W.  899,  40  L.B.A.(N.S.)  482,  24  Atl.  76,  33  A.  S.  R.  842,  16 

852;  Brooks  v.  Mangan,  86  Mich.  576,  L.B.A.  49;   State  v.  Bayer,  34  Utah 

49  N.  W.  633,  24  A.  S.  R.  137;  Sayre  257,    97    Pac.    129,   19    L.R.A.(N.S.) 

V.  Phillips,  148  Pa.  St.  482,  24  Atl.  297. 

76,  33  A.  S.  R.  842,  16  L.R.A.  49;  15.  Shreveport  v.   Dantes,  118  La. 

State  V.  Foster,  22  R.  I.  163,  46  Atl.  113,  42  So.  716,  8  L.R.A.(N.S.)  304: 

833,  50  L.R.A.  339.  Servonitz  v.  State,  133  Wis.  231,  113 

Note:  Arm.  Cas.  1914D  938,  941.  N.  W.  277,  126  A.  S.  R.  955. 

9.  People  V.  Wilson,  249  111.  195,  94  Note:  129 'A.  S.  R.  277. 
N.  E.  141,  35  L.R.A.(N.S.)  1074  and  See  supra,  par.  8. 

note.  16.  People  v.  Jenkins,  202  N.  Y.  53, 

10.  Ottumwa  v.  Zekind,  95  la.  622,  94  N.  E.  1065,  35  L.R.A.(N.S.)  1079; 
64  N.  W.  646,  58  A.  S.  R.  447,  29  Servonitz  v.  State,  133  Wis.  231,  113 
L.R.A.  734.  N.  W.  277,  126  A.  S.  R.  955. 

Note:  Ann.  Cas.  1914D  938,  941.  Notes:  129  A.  S.  R.  277;  2  Ann. 

11.  Emert   v.   Missouri,   156   U.    S.    Cas.  325. 

296,  15  S.  Ct.  367,  39  U.  S.  (L.  ed.)  See  supra,  par.  9. 

430;    Graffty   v.   Rushville,    107   Ind.  17.  Sayre  v.  Phillips,  148  Pa.   St. 

502,  8  N.  E.  609,  57  Am.  Rep.  128;  482,  24  Atl.  76,  33  A.  S.  R.  842,  16 

South  Bend  v.  Martin,  142  Ind.  31,  41  L.R.A.   49;   McKnight  v.   Hodge,   55 

N.  E.  315,  29  L.R.A.  531.  Wash.  289,  104  Pac.  604,  40  L.R.A, 

12.  See  Constitutional  Law,  vol.  (N.S.)  1207. 

6,  p.  475.  Note :  2  Ann.  Cas.  325. 

13.  State  V.  Bayer,  34  Utah  257,  97  18.  Ward  v.  Maryland,  12  Wall.  418, 
Pac.  129,  19  L.R.A.(N.S.)  297.  f  20  U.  S.   (L.  ed.)   449,  reversing  31 

Note:  40  L.R.A.(N.S.)  290.  Md.  279,  1  Am.  Rep.  50;  Howe  Mach. 

See  infra,  par.  16.  Co.  v.  Gage,  100  U.  S.  676,  25  U.  S. 

14.  Chaddock  v.  Day,  75  Mich.  527,  (L.  ed.)  754;  Carrollton  v.  Bazzette, 
42  N.  W.  977,  13  A.  S.  R.  468,  4  159  HI.  284,  42  N.  E.  837,  31  L.R.A. 
L.R.A.  809;  People  v.  Jenkins,  202  N.  522;  Sears  v.  Warren  County,  36  Ind. 
Y.  53,  94  N.  E.  1065,  35  L.R.A.(N.S.)  267,  10  Am.  Rep.  62;  Gaffty  v.  Rush- 
1079;  Sayre  v.  PhilUps,  148  Pa.  St.  ville,  107  Ind.  502,  8  N.  E.  609,  57 
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reasons  for  reclassification,  but  discriminates  between  members  of  a 
class,  and  violates  the  privileges  and  immunities  clause/'  and  the 
equal  protection  clause  of  the  federal  constitution.*®  It  would  seem 
that  an  ordinance  which  discriminates  merely  against  other  residents 
of  the  domestic  state  would  be  bad,  and  this  doctrine  seems  to  be 
uniformly  held  also  by  courts  which  have  rendered  decisions  on  the 
subject,^  for  such  a  statute  violates  the  equal  protection  clause  of  the 
constitution.  So  an  ordinance  taxing  "peddlers"  would  be  construed 
to  apply  to  nonresident  as  well  as  resident  peddlers,*  because  that 
would  be  the  alternative  construction  which  would  render  it  con- 
stitutional.' A  discrimination  against  those  who  are  not  citizens  of 
the  United  States  or  who  have  not  declared  their  intention  of  becoming 
the  same  has  been  upheld  on  the  ground  that  the  noncitizens  form  a 
class  at  whom  special  police  regulation  may  be  reasonably  aimed.* 
But  it  has  also  been  held  that  such  a  discrimination  is  not  reasonable 
and  that  therefore  the  statute  was  void  for  denying  to  the  aliens  the 
equal  protection  of  the  laws  of  the  state.^  The  existence  of  differing 
conditions  of  fact  surrounding  the  statute  in  each  of  these  cases  may 
justify  both  decisions,  for,  although  citizenship  alone  would  not  seem 
to  be  a  re^isonable  basis  of  classification,*  attendant  facts  might  render 
alien  peddlers  subject  to  reasonable  classification  under  the  police 
power. 

17.  Commodity  and  Personal  Exemptions. — The  great  majority  of 
statutes  affecting  peddlers  make  ex^emptions  in  favor  of  persons  ped- 
dling goods  of  special  classes.  The  validity  of  such  a  statute  depends 
on  whether  the  commodity  exemption  is  reasonable.  A  very  common 
instance  is  the  exemption  of  persons  peddling  farm  products,  as  truck, 

Am.  Rep.  128 ;  State  v.  Montgomery,  192,  47  Atl.  165,  80  A.  S.  R.  386. 

94  Me.  192,  47  Atl.  165,  80  A.  S.  R.  20.  State  v.  Mitchell,  97  Me.  66,  53 

386;  State  v.  Mitchell,  97  Me.  66,  53  Atl.  887,  94  A.  S.  R.  481;  McKnight 

Atl.  887,  94  A.  S.  R.  481:  Com.  v.  v.  Hodge,  65  Wash.  289,  104  Pac.  504, 

Hana,  195  Mass.  262,  81  N.  E.  149,  11  40  L.R.A.(N.S.)  1207. 

L.R.A.(N.S.)  799;  Brooks  V,  Mangan,  1.  Graff ty    v.    Rushville,    107    Ind. 

86  Mich.  576,  49  N.  W.  633,  24  A.  502,  8  N.  E.  609,  57  Am.  Rep.  128; 

S.    R.    137;    Muhlenbrinck    v.    Long  Sayre  v.  Phillips,  148  Pa.  St  482,  24 

Branch,  42  N.  J.  L.  364,  36  Am.  Rep.  Atl.  76,  33  A.  S.  R.  842,  16  L.R.A. 

518;   Sayre  v.   Phillips,  148   Pa.   St.  49  and  note. 

482,  24  Atl.  76,  33  A.  S.  R.  842,  16  2.  Note:  40  LJR.A.(N.S.)   288. 

L.R.A.  49 ;  State  v.  Baver,  34  Utah  3.  See  Constitutional  Law,  vol.  6, 

257,  97  Pac.  129, 19  L.R.A. (N.S.)  297.  p.  78. 

Notes:  24  A.  S.  R.  140;  33  A.  S.  R.  4.  Com.  v.  Hana,  195  Mass.  262,  81 

846;  48  A.  S.  R.  276;  58  A.  S.  R.  452;  N.  E.  149,  122  A.  S.  R.  251,  11  Ann. 

78  A.  S.  R.  250;  80  A.  S.  R.  396;  122  Cas.  514,  11  L.R.A. (N.S.)  799. 

A.  S.  R.  257;  40  L.R.A.(N.S.)  287.  5.  State  v.  Montgomery,  94  Me.  192, 

See  Licenses,  vol.  17,  p.  521.  47  Atl.  165,  80  A.  S.  R.  386. 

19.  Ward    v.    Maryland,    12    Wall  Note :  94  A.  S.  R.  488. 

418,  20  U.  S.  (L.  ed.)  449;  Sears  v.  6.  See  Constitutional  Law,  vol.  6, 

Warren  County,  36  Ind.  267,  10  Am.  p.  395. 
Rep.  62;  State  v.  Montgomery,  94  Me. 
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meat,  and  milk,  which  have  been  produced  on  their  own  lands.  Ordi- 
narily such  an  exemption  has  been  upheld.'  However,  it  has  been 
held  that  a  statute  which  permits  a  manufacturer,  farmer,  or  nursery- 
man to  peddle  his  wares,  either  by  himself,  or  his  employee,  without 
a  license,  but  which  prohibits  a  purchaser  from  such  manufacturer, 
farmer  or  nurseryman  from  peddling  the  goods  purchased  on  his 
own  account,  without  a  license,  makes  an  improper  classification  and 
an  arbitrary  distinction,  and  is  unconstitutional  and  void.^  The 
exemption  of  those  who  sell  to  dealers  has  also  been  upheld,®  but 
there  are  expressions  of  opinion  to  the  contrary.*®  The  correctness 
of  the  majority  rule  in  each  of  the  two  foregoing  instances  seems  plain 
when  it  is  noted  that  under  the  generally  accepted  meaning  of  the 
word  "peddler"  neither  farmers  selling  the  products  of  their  farms 
nor  traveling  salesmen  selling  to  retailers  are  peddlers.  Evidently 
there  were  plainly  distinguishing  characteristics  of  both  classes;  and 
a  statute  taxing  merely  "peddlers"  would  have  been  construed  to 
touch  neither.**  Even  the  exemption  of  manufacturers  peddling 
articles  of  their  own  manufacture  has  been  sustained.**  It  would 
seem,  though,  that  an  exemption  based  solely  on  personal  qualities  of 
the  peddler  and  inserted  for  the  purpose  of  rewarding  persons  for 
past  services  would  be  bad.  So  statutes  requiring  all  peddlers  to  be 
licensed  and  exempting  veterans  of  the  Civil  War  who  have  received 
an  honorable  discharge  from  service  have  been  held  to  violate  the 
equal  protection  clause  or  the  privfleges  and  immunities  clause  because 
of  unreasonable  classification.** 

18.  Miscellaneous  Classification. — A  question  closely  akin  to  those 
of  the  foregoing  paragraph  is  raised  when  a  legislative  body  imposes  a 
license  on  the  peddling  of  several  apparently  harmless  articles  and 
says  nothing  about  the  peddling  of  things  in  general.  Such  an 
imposition  has  been  held  invalid.**    But  the  very  general  tendency 

7.  People  V.  De  Blaay,  137  Mich.  9.  People  v.  De  Blaay,  137  Mich. 
402,  100  N.  W.  598,  4  Ann.  Cas.  919;  402,  100  N.  W.  598,  4  Ann.  Cas.  919; 
Rosenbloom  v.  State,  64  Neb.  342.  89  Ex  parte  Case,  70  Ore.  291,  135  Pac. 
N.  W.  1053,  57  L.R.A.  922;  Ex  parte  881,  141  Pac.  746,  Ann.  Cas.  1916B 
Case,  70  Ore.  291,  135  Pi\o.  881,  141  490. 

Pac.  746,  Ann.  Cas.  1916B  490;  In  re       Note:  94  A.  S.  R.  488. 
Watson,  17  S.  D.  486,  97  N.  W.  463,  2       10.  State  v.  Baver,  34  Utah  257,  97 
Ann.  Cas.  321;  Button  v.  Knoxville,  Pac.  129,  19  L.R.A.(N.S.)  297, 
121  Tenn.  25,  113  S.  W.  381,  130  A.  S.       11.  See  supra,  par.  4,  6. 
R.  748,  16  Ann.  Cas.  1028;  McKnight       12.  People  v.  De  Blaay,  137  Mich. 
V.  Hodge,  55  Wash.  289,  104  Pac.  504,  402,  100  N.  W.  598,  4  Ann.  Cas.  919. 
40  L.R.A.{N.S.)  1207.  13.  State  v.  Garbroski,  111  la.  496, 

Notes:  129  A.  S.  R.  277;  130  A.  S.  82  N.  W.  959,  82  A.  S.  R,  524.  56 
R.  753;  35  L.R.A.(N.S.)  1080;  16  L.R.A.  570  and  note;  State  v.  Shedroi, 
Ann.  Cas.  1030.  75  Vt.  277,  54  Atl.  1081,  98  A.  S.  R. 

8.  State  V.  Wagener,  69  Minn.  206,  825,  63  L.R.A.  179. 

72  N.  W.  67,  65  A.  S.  R.  565,  38  14.  State  v.  Wright,  53  Ore.  344, 100 
L.RA.  677.  Pac.  296,  21  L.R.A. (N.S.)   349. 
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has  been  to  uphold  the  reasonableness  of  such  a  classification,  usually 
on  the  ground  that  the  legislature  may  be  presumed  to  have  selected 
those  articles  the  peddling  of  which  was  prevalent  or  most  likely  to 
become  prevalent.^*  A  tax  on  peddlers  of  all  farm  products  except 
milk,  fish,  and  game  has  been  held  to  embody  an  unreasonable  classi- 
fication and  therefore  to  be  invalid.**  Intimations  are  found  to  the 
eflFect  that  there  Is  no  valid  distinction  between  temporary  transient 
salesmen  and  those  with  a  permanent  business,*'  but  they  are  opposed 
to  the  weight  of  authority.*®  It  is  held  that  an  ordinance  prohibiting 
peddlers  from  advertising  their  wares  by  public  outcry  on  the  streets 
but  permitting  them  to  do  so  on  licensed  amusement  grounds  does 
not  discriminate  against  peddlers  on  the  street,  because  the  conditions 
surrounding  peddlers  in  the  two  classes  of  cases  differ  so  as  to  furnish 
a  reasonable  basis  on  which  to  rest  a  classification.**  Finally,  it  is  not 
necessarilv  unreasonable  to  base  the  amount  of  the  tax  on  the  amount 
of  business  done  by  the  peddler  or  his  mode  of  locomotion,  which  is 
substantially  the  same  thing,  whether  it  is  a  regulation  or  a  pure  tax. 
For  the  degree  of  danger  to  the  public  and  the  cost  of  supervision  so 
vary  with  the  number  of  people  with  whom  the  peddler  comes  into 
touch  that  the  measure  of  his  contribution  to  the  state  might  well  be 
made  to  depend  upon  the  volume  of  his  business.*® 

V.  Peddling  without  License 

19.  Validity  of  Contracts  of  Sale. — Since  all  instances  of  true  ped- 
dling and  most  of  those  covered  by  peddlers'  statutes  are  accompanied 
by  present  delivery  and  cash  payment,  few  cases  have  arisen  involving 
the  validity  of  a  contract  of  sale  made  by  a  peddler  who  has  omitted 
to  take  out  a  license  as  required  by  statute.  A  contract  directly  and 
explicitly  prohibited  by  a  statute  in  unmistakable  language  is  void. 
Even  where  the  statute  does  not  in  express  terms  declare  the  act  unlaw- 
ful, yet  if  it  appears  from  a  consideration  of  the  legislation  in  question 
that  the  legislative  intent  was  to  declare  the  act  harmful  to  the  public 
no  contract  involved  in  the  doing  of  such  act  can  be  enforced.*  So, 
in  the  case  of  a  statute  requiring  a  peddler  to  secure  a  license  before 
practicing  his  trade  and  fixing  a  penalty  for  sales  made  without  a 

15.  Miller  v.  Birmingham,  151  Ala.       18.  See  supra,  par.  8,  9. 

469,  44  So.   388,  125   A.    S.  R.   31;  19.  Goodrich  v.  Busse,  247  111.  366, 

Ex  parte  Byles,  93  Ark.  612,  126  S.  93  N.  K.  292, 139  A.  S.  R.  335,  20  Ann. 

W.    94,    37    L.R.A.(N.S.)    774;    Mc-  Cas.  589. 

Knight  V.  Hodge,  55  Wash.  289,  104  20.  Servonitz    v.    State,    133    Wis. 

Pac.  504,  40  L.R.A.(N.S.)  1207.  231,  113  N.   W.   277,  126  A.   S.   R. 

Note:  21  L.R.A.(N.S.)  349.  955. 

16.  In  re  Snyder,  10  Idaho  682,  79  Note:  129  A.  S.  R.  277. 

Pac.  819,  68  L.R.A.  708.  See   Constitutional  Law,  vol.   6, 

17.  State  V.  Conlon,  65  Conn.  478,   p.  390. 

33  Atl.  519,  48  A.  S.  R.  227,  31  L.R.A.       1.  See  Contracis,  vol.  6,  p.  701. 
55. 
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license,  it  is  clear  that  if  the  said  statute  was  passed  by  the  state  in  the 
exercise  of  its  police  power,  that  is,  if  it  was  the  design  of  the  law- 
making power  to  protect  the  public  from  fraud  or  to  promote  some 
other  object  of  public  policy,  contracts  made  by  the  peddler  without 
the  license  are  void.*  On  the  other  hand  it  has  been  held  that  where 
a  peddler's  license  was  required  solely  for  revenue  aijd  the  statute  did 
not  forbid  the  sale  without  license  but  merely  fixed  a  penalty  there- 
for, a  note  taken  by  the  peddler  in  payment  for  his  goods  may  be 
collected  by  him.'  The  argument  is  that  since  the  statute  was  passed 
solely  to  secure  revenue,  the  penalty  attax?hed  to  the  person  who  vio- 
lated the  law  and  did  not  affect  the  contract  for  the  sale  of  the  goods ; 
that  the  fine  was  imposed  not  for  selling  the  goods  but  for  the  failure 
to  procure  the  license.  Another  case  has  gone  further  and  has  held 
that  under  a  statute  similar  in  every  respect,  save  that  a  peddler  was 
forbidden  to  sell  without  a  license,  a  note  given  by  a  purchaser  to  a 
peddler  who  sold  without  a  license  can  be  collected  by  the  peddler.* 
This  case  likewise  argued  that  since  the  statute  was  plainly  passed  to 
secure  revenue  only,  there  was  no  intention  on  the  part  of  the  legis- 
lature to  invalidate  the  contract.  These  cases  are  certainly  justifiable 
and  probably  represent  the  view  that  would  be  taken  by  ihe  courts 
generally.* 

20.  Status  of  Peddler. — A  peddler  who  is  carrying  on  his  trade, 
having  failed  to  procure  a  peddler's  license  as  required  by  statute  or 
ordinance,  is,  of  course,  liable  to  be  penalized  or  punished  under  the 
statute,  but  he  is  in  no  way  outlawed.  Nor  does  any  penalty  attach 
to  the  merchandise  itself.  It  cannot  be  seized  or  forfeited.  It  is 
neither  contraband  nor  outlawed.  The  peddler  may  lawfully  care 
for  and  protect  it.  Furthermore,  if  he  becomes  a  guest  of  an  inn  and, 
while  such,  his  goods  and  wares  are  stolen,  the  fact  that  he  had  omitted 
to  procure  a  license  will  not  prevent  his  recovery  from  the  innkeeper.** 
On  the  other  hand  a  license  to  a  peddler  gives  him  no  authority  to 
set  up  a  lunch  wagon  within  the  limits  of  a  highway,  or  to  commit 
any  obstruction  in  the  public  streets,'  and  not  even  if  the  license  is 
from  the  state  can  the  peddler  because  of  it  claim  a  right  to  obstruct 

2.  Rash  V.  Farley,  91  Ky.  344,  15       Note:  12  L.R.A.(N.S.)  616. 

S.  W.  cS62,  34  A.  S.  R.  2.33:  Banks  v.       4.  Banks  v.  McCosker,  82  Md.  518, 
McCosker,  82  Md.  518,  34  Atl.  539,  51   34  Atl.  539,  51  A.  S.  R.  478. 
A.  S.  R.  478;  Mandlebaum  v.  Grego-       Note:  12  L.R.A.(N.S.)  616. 
rich,  17  Nev.  87,  28  Pac.  121,  45  Am.       5.  See  Contracts,  vol.  6,  p.  704. 
Rep.  433.  6.  Cohen  v.  Manuel,  91  Me.  274,  39 

Notes:  51  A.  S.  R.  484;  12  L.R.A.  AtL  1030,  64  A.  S.  R.  225,  40  L.R.A. 
(N.S.)  617.  491. 

3.  Mandlebaum  v.  Gregorich,  17  7.  Com.  v.  Morrison,  197  Mass.  199, 
Nev.  87,  28  Pac,  121,  45  Am.  Rep.  83  N.  E.  416,  125  A.  S.  R.  338,  14 
433.  L.R.A.(N.S.)  194. 
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the  highway  or  violate  the  ordinances  of  a  city.*  Nor  is  the  failure 
to  have  a  municipal  license  or  to  eomply  with  the  municipal  rules 
and  regulations  of  the  trade  excused  by  the  fact  that  a  peddler  had 
a  license  from  both  the  state  and  the  county.*  Whether  a  peddler  can 
be  compelled  to  pay  in  addition  to  an  occupation  license  tax,  graduated 
because  of  his  use  of  a  vehicle,  a  license  tax  imposed  on  all  vehicles 
used  on  a  highway  is  a  question  not  settled.  A  well  reasoned  case 
holds  that  he  cannot,^®  but  the  decision  in  that  case  seems  to  be  in 
conflict  with  the  other  cases  involving  this  question.^^ 

21.  Liability  of  Agent  or  Principal. — In  case  an  agent  who  is  an 
itinerant  salesman  of  his  principal's  goods  omits  to  procure  the  license 
required  by  statute,  the  question  arises  as  to  who  is  liable  to  the  penalty 
or  punishment.  It  is  clear  that  an  agent  may  be  a  peddler  while 
selling  the  goods  of  his  principal  even  if  he  is  compensated  by  salary 
rather  than  by  commissions  on  his  sales.  The  person  making  the 
actual  canvass,  sale,  and  delivery  is  the  peddler,**  and  any  active 
assistant  who  accompanies  him  is  a  peddler  likewise.**  It  would  seem 
clear,  then,  that  either  or  any  of  those  who  actually  canvass,  sell,  and 
deliver  or  who  actively  assist  in  such  without  having  a  license  as 
prescribed  by  statute  would  be  liable  for  the  penalty  under  the  stat- 
ute.** On  the  other  hand  the  principal  who  does  not  make  the 
canvass  is  not  within  the  ordinary  meaning  of  the  word  "peddler,"  ** 
and  it  seems  that  the  ordinary  statute  aims  at  the  occupation  only 
and  not  at  the  person  who  is  in  fact  the  peddler.  As  it  is  the  business 
or  occupation  that  is  taxed,  not  the  goods,  and  as  it  is  a  matter  of  no 
concern  to  the  local  authorities  who  owns  the  goods  proposed  to  be 
peddled,  or  what  are  the  relations  and  connections  between  the  persons 
who  propose  to  sell  and  any  other  person  who  may  be  owner,  the 
owner  and  principal  is  generally  held  not  liable  under  the  statute.** 
For  example,  it  is  held  that  a  corporation  employing  a  peddler  is  not 
peddling  and  cannot  be  penalized  under  an  ordinary  statute  requiring 
peddlers  to  procure  a  license  before  peddling.*'  However,  it  is  easy 
to  conceive  that  a  statute  requiring  a  peddler  to  have  a  license  before 
selling  might  be  aimed  at  both  the  principal  and  the  agent  and  under 

8.  Dutton  V.  Knoxville,  121   Tenn.       13.  Note:  L.R.A.1916B  1299. 

25,  113  S.  W.  381,  130  A.  S.  R.  748,  14.  Temple  v.  Sumner,  51  Miss.  13, 

16  Ann.  Cas.  1028.  24  Am.  Rep.  615.    See  supra,  par.  7. 

Note:  8  L.R.A.(N.S.)  304.  15.  See  supra,  par.  4. 

9.  Dutton  V.  Knoxville,  121  Tenn.  16.  Wrought  Iron  Range  Co.  v. 
25,  113  S.  W.  381,  130  A.  S.  R.  748,  Johnson,  84  Ga.  754,  11  S.  E.  233,  8 
16  Ann.  Cas.  1028.  L.R.A.   273;    Temple  v.   Sumner,   51 

10.  Newport  v.  Fitzer,  131  Ky.  644,   Miss.  13,  24  Am.  Rep.  615. 

115  S.  W.  742,  21  L.R.A.(N.S.)  279.       17.  Wrought    Iron    Range    Co.    v. 

11.  Davis  V.  Macon,  64  Ga.  128,  37  Johnson,  84  Ga.  754,  11  S.  E.  233,  8 
Am.  Rep.  60.  L.R.A.  273. 

Note:  21  L.R.A.(N.S.)  279.  Notes:  22  A.  S.  B.  544;  Ann.  Cas. 

12.  See  supra,  par.  7.  1912D  1291. 
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such  a  statute  the  principal  would  be  responsible  for  tb-e  forbidden 
act  of  peddling  done  by  his  agent.^®  A  great  many  statutes  prohibit^ 
not  only  the  selling  and  delivery  but  also  the  soliciting,  or  in  their 
terms  "the  exposing  for  sale,"  without  a  license.  Under  such  a  statute 
it  is  held  that  the  "exposing  for  sale"  does  not  necessarily  mean 
bringing  the  goods  to  the  view  of  the  proposed  purchaser,  but  may 
mean  having  the  goods  with  the  peddler  at  the  time  of  solicitation  even 
though  they  are  not  in  fact  seen.^*  Because  of  the  fact  that  peddlers 
are  usually  itinerant  persons  with  neither  local  habitation  nor  local 
property,  the  general  method  of  compelling  the  payment  of  the  license 
is  by  providing  an  alternative  punishment  of  fine  or  imprisonment.*^ 
And  on  prosecution  of  a  peddler  for  plying  his  trade  without  a  license 
it  is  held  that  the  possession  of  a  license  is  a  fact  peculiarly  within  his 
knowledge  and  that  therefore  it  devolves  on  him  to  set  this  up  as  a 
defense  and  produce  the  license.* 

18.  Notes:  129  A.  S.  R.  276;  Ann.    Cas.  514,  11  L.RA.(N.S.)  799. 

Cas.  1912D  1291.    See  Principal  and  20.  Rosenbloom   v.    State,  64  Neb. 

Agent.  342,  89  N.  W.  1053,  57  L.R.A.  922. 

19.  Com.  V.  Hana,  195  Mass.  262,  81  1.  State  v.  Parsons,  124  Mo.  436,  27 
N.  E.  149,  122  A.  S.  B.  251,  11  Ann.  S.  W.  1102,  46  A.  S.  R.  457. 
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I.  Introductory 

1.  Definition. — The  words  "penal"  and  "penalty"  have  many  dif- 
ferent shades  of  meaning.  In  the  municipal  law  of  England  and 
America,  they  have  been  used  in  various  senses.  Strictly  and  pri- 
marily they  denote  punishment,  whether  corporal  or  pecuniary, 
imposed  and  enforced  by  the  state  for  a  crime  or  offense  against  its 
laws.*  But  they  are  also  commonly  used  as  including  an  extraor- 
dinary liability  to  which  the  law  subjects  a  wrongdoer  in  favor  of  the 
person  wronged,  not  limited  to  the  damages  suii'ered.*    They  are  so 

1.  United   States  v.    Chouteau,  102  331,  124  Pac.  414,  Ann.   Cas.  1C13E 

U.    S.   603,   26  U.    S.    (L.   ed.)    246;  243,  41  L.R.A.(N.S.)  379;  Ordway  v. 

United  States  v.  Rcisinger,  128  U.  S.  Central   Nat.   Bank,  47   Md.   217,   28 

3:)8,  9   S.  Ct.  99,  32  U.   S.   (L.  ed.)  Am.    Rep.   455;    State   v.   Walbridge, 

480;  Huntington  v.  Attrill,  146  U.  S.  119  Mo.  3S3,  24  S.  Vr.  457,  41  A.  S. 

657.  j3  8.  Ct.  224,  36  U.  S.  (L.  ed.)  R.  G63;  Hall  v.  Norfolk,  etc.,  R.  Co., 

1123,   re\  ersing  on   another  point   70  44  W.  Va.  36,  28  S.  E.  754,  67  A.  S. 

Md.   191,  16  Atl.   651,  14  A.   S.   R.  R.  757,  41  L.H.A.  669. 

344,  2  L.R.A.  779;  O^SulUvan  v.  Felix,  Notes:    27    L.R.A.(N.S.)    710;    18 

1233  U.  S.  318,  31  S.  Ct.  596,  58  U.  S.  Ann.  Cas.  885. 

<L.  ed.)  980;  Iowa  v.  Chieago,  etc.,  R.  2.  Huntington  v.  Attrill,  146  U.  S. 

Co.,  37  Fod.  497,  3  L.R.A.  r)54;  Wool-  657.  13  S.  Ct.  224,  36  U,  S.  (L.  c^A 

vtitnn  v.  Taylor,  132  111.  197,  21  N.  1123,   reversing  on   another  point  70 

E.  1(107,  22  A.  S.  R.  521;  Great  AVest-  Md.  191,  16  Atl.  651,  14  A.  S.  R.  344, 

em  .Machinery  Co.  v.  Smith,  87  Kan.  2  L.R.A.  779;  O'Sullivan  v.  Felix,  233 
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elastic  in  meaning  as  even  to  be  familiarly  applied  to  cases  of  private 
contracts^  wholly  independent  of  statutes,  as  when  one  speaks  of  the 
''penal  sum"  or  "penalty"  of  a  bond.'  And  the  term  "penalty"  when 
employed  without  any  qualification,  express  or  implied,  is  calculated 
to  mislead  because  it  is  capable  of  being  construed  so  as  to  extend 
to  all  penalties,  whether  exigible  by  the  state  in  the  interest  of  the 
community,  or  by  private  persons  in  their  own  interests.*  But  the 
word  has  frequently  been  restricted  in  its  meaning  and  held  to  apply 
only  to  a  sum  of  money  of  which  the  law  exacts  the  payment  by  way 
of  punishment  for  doing  some  act  which  is  prohibited,  or  omitting  to 
do  some  act  which  is  required  to  be  done.*  And  it  is  in  this  limited 
or  restricted  sense  that  the  word  is  used  in  this  article. 

2.  Distinctions. — The  terms  "fine,"  "forfeiture,"  and  "penalty" 
are  often  used  loosely  and  confusedly.  But  when  discrimination  is 
made  the  word  "penalty,"  in  its  strict  sense,  is  found  to  be  generic 
in  its  character,  including  both  fine  and  forfeiture.®  In  general  a 
fine  is  a  sum  of  money  exacted  of  a  person  guilty  of  a  crime  or  con- 
tempt, as  a  pecuniary  punishment,  the  amount  of  which  may  be  fixed 
by  law  or  left  to  the  discretion  of  the  court.'  It  is  true  that  a  penalty, 
like  a  fine,  is  a  pecuniary  punishment  inflicted  by  the  law  for. its 
violation,  yet  there  is  a  marked  distinction  which  is  recognized  by 
the  courts.  A  penalty  is  that  which  is  demanded  for  the  violation  of 
a  statute,  which  may  or  may  not  be  a  crime.  A  fine  is  a  punishment 
for  the  commission  of  a  crime.  Crimes,  except  the  gravest,  can  be 
punished  only  by  fine  or  imprisonment.  A  penalty  is  not  in  any 
legal  sense  a  fine.^  Indeed,  nearly  all  statutes  giving  a  penalty  for 
doing  a  prohibited  act  preserve  the  distinction  by  providing  that  the 
penalty  may  be  recovered  in  a  civil  action,  while  the  crime,  if  it  be 
so  declared,  must  be  punished  by  the  infliction  of  a  fine  or  imprison- 
ment after  conviction  in  a  criminal  action.®  In  construing  a  oon- 
Vrtitutional  provision  which  sets  apart  as  a  permanent  literary  fund 
all  fines  collected  for  offenses  committed  against  the  state,  it  has  been 

U.  S.  318,  34  S.  Ct.  596,  58  U.  S.  (L.  5.  State  v.  Addington,  143  N.  C.  683, 

ed.)    980;   Great  Western   Machinery  57  S.  E.  398,  11  Ann.  Cas.  314. 

Co.  V.  Smith,  87  Kan.  331,  124  Pae.  Note:  18  Ann.  Cas.  885. 

414.  Ann.  Cas.  1913E  243,  41  L.R.A.  6.  State  v.  Walbridge,  119  Mo.  383, 

(N.S.)  379.  24  S.  W.  457,  41  A.  S.  R.  663;  Rex 

Note:  27  L.R.A.(N.S.)  740.  v.  Leach,  17  Ont.  L.  Rep.  643,  14  Ann. 

3.  Huntington  v.  AttriU,  146  U.  S.  Cas.  580. 

657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  Note:  18  Ann.  Cas.  884. 

1123,  reversing  on  another  point  70  7.  State  v.  Price,  124  La.  917,  50 

Md.  191,  16  Atl.  651,  14  A.  S.  R.  344^  So.  794,  134  A.  S.  R.  623,  18  Ann. 

2  L.R.A.  779.  Caa.  881  and  note. 

Notes:    27    L.R.A.(N.S.)    740;    18  8.  Note:  18  Ann.  Cas.  885. 

Ann.  Cafl.  885.  9.  Note:  18  Ann.  Cas.  885. 

4.  Note:  18  Ann.  Cas.  885. 
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held  that  it  comprehended  only  those  fines  which  are  affixed  as  penal« 
ties  for  crime  and  are  recoverable  on  the  conviction  of  the  offender, 
and  did  not  embrace  those  pecuniary  penalties  provided  by  statute, 
that  a  popular  or  qui  tam  action  may  be  brought  to  recover.^®  Al- 
though in  common  parlance  the  term  "forfeit"  strongly  implies 
penalty  and  is  often  used  synonymously  therewith,  it  is  in  its  strict 
sense  a  divestiture  of  property  without  compensation,  in  consequence 
of  a  default  or  offense.^^  By  damages  is  understood  the  indemnity, 
or  composition  in  money,  which  the  law  gives  to  the  injured  party  for 
the  breach  of  a  contract  or  a  duty.  In  theory  they  are  precisely  com- 
mensurate with  the  injury  received,  except  in  the  case  of  exemplary 
damages,  or  smart  money,  where  some  element  of  fraud,  malice,  gross 
negligence,  or  oppression  enter  into  the  controversy.  A  penalty,  on 
the  other  hand,  is  the  punishment,  generally  pecuniary,  inflicted  by 
a  law  for  its  violation.  It  has  no  reference  to  the  actual  loss  sustained 
by  him  who  sues  for  its  recovery.** 

3.  Power  to  Impose. — The  power  of  the  state  to  impose  penalties 
for  a  violation  of  its  statutory  requirements  is  coeval  with  govern- 
ment.** A  penalty  may  be  imposed  by  statute  for  the  doing  or  not 
doing  of  a  designated  act,  notwithstanding  the  fact  that  the  same  act 
is  not  made  criminal,  for  the  legislature  may  in  its  wisdom,  in  order 
to  prevent  imposition  on  its  citizens^  affix  a  penalty  to  an  act  which 
except  for  the  statute  would  be  legal  and  innocent.**  On  the  other 
hand,  it  is  undoubtedly  competent  for  the  legislature  to  subject  any 
particular  offense  both  to  a  penalty  and  a  criminal  prosecution.** 
The  mode  in  which  penalties  shall  be  enforced,  whether  at  the  suit 
of  an  individual,  or  at  the  suit  of  the  public,  and  what  disposition 
shall  be  made  of  the  amount  collected,  are  merely  matters  of  legis- 
lative discretion.**  And  in  the  absence  of  any  constitutional  restric- 
tion, the  legislature  may  lawfully  make  such  disposition  of  the  penalty 
imposed  as  will,  in  its  discretion,  best  subserve  the  purpose  of  a  par* 
ticular  enactment.  Instead  of  giving  the  whole  of  the  penalty  to  the 
state  or  the  county,  or  of  dividing  the  penalty  and  providing  for  a 

10.  State  V.  Indiana,  etc.,  R.  Co.,  115  U.  S.  512,  6  S.  Ct.  110,  29  U.  S. 
133  Ind.  69,  32  N.  E.  817,  18  L.R.A.  (L.  ed.)  463;  Parks  v.  Nashville,  etc., 
502;  Southern  Express  Co.  v.  Com.,  R.  Co.,  13  Lea  (Tenn.)  1,  49  Am.  Rep. 
92  Va.  59,  22  S.  E.  809,  41  L.R.A.  655. 

436.  14.  Southern  Exp.  Co.  v.  Com.,  92 

11.  Note:  18  Ann.  Cas.  886.     And  Va.  59,  22  S.  E.  809,  41  L.R.A.  436. 
see  Forfeitures,  vol.  12,  p.  124.  15.  Stout  v.  State,  36  Okla.  744,  130 

12.  Western  Union  Tel.  Co.  v.  Cobb,  Pac.  553,  Ann.  Cas.  1916E  858,  45 
47  Ark.  344,  1  S.  W.  558,  58  Am.  Rep.  L.R.A. (N.S.)  884  (stating  rule). 

756 ;  Port  of  Eureka  v.  Excelsior  Red-  16.  Missouri  Pac.  R,  Co.  v.  Humes, 

wood  Co.,  88  Cal.  491,  26  Pac.  375,  22  115  U.  S.  512,  6  S.  Ct.  110,  29  U.  S. 

A.  S.  R.  321.    And  see  Damages,  vol.  (L.  ed.)   463;  Miami  Copper  Co.  v. 

8,  p.  420.  State,    17    Ariz.    179,    149    Pac.    758, 

13.  Missouri  Pac.  R.  Co.  v.  Humes,  Ann.  Cas.  1916E  494. 
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qui  tarn  action,  the  whole  of  the  penalty  may  be  given  to  the  person 
aggrieved/'  although  it  exceeds  compensation  for  the  injury  sus- 
tained.^® Thus  the  statutes  of  nearly  every  state  of  the  Union  provide 
for  the  increase  of  damages  where  the  injury  complained  of  results 
from  the  neglect  of  duties  imposed  for  the  better  security  of  life  and 
property,  and  make  that  increase  in  many  cases  double,  in  some  cases 
treble  and  even  quadruple  the  actual  damages.  And  experience 
favors  this  legislation  as  the  most  efficient  mode  of  preventing,  with 
the  least  inconvenience,  the  commission  of  injuries.  The  decisions 
of  the  highest  courts  have  affirmed  the  validity  of  such  legislation.^' 
A  municipal  corporation  having  the  right  to  make  by-laws  and  pass 
ordinances  has  the  incidental  right,  without  express  grant,  to  affix 
penalties  for  their  violation.-^  Under  this  power  it  may  prescribe  a 
penalty  for  the  doing  of  an  act  that  is  criminal  in  its  nature,  or  which 
is  a  crime  under  the  general  laws  of  the  state.* 

4.  Construction  and  Validity  of  Statutes. — Statutes  imposing  penal- 
ties are  subject  to  the  rule  of  strict  construction  and  they  will  not 
be  construed  to  include  anything  beyond  their  letter,  even  though 
within  their  spirit.*  Therefore  no  person  shall  be  subjected  to  a 
penalty  unless  the  words  of  the  statute  plainly  impose  it.'    The  rule 

17.  Bamett  v.  Atlantic,  etc.,  R.  Co.,  44  L.R.A.  353;  Heese  v.  Western 
6S  Mo.  56,  30  Am.  Rep.  773.  Union  Tel.  Co.,  12,S  Ind.  294,  24  N.  E. 

18.  Cigarmakers'  International  Union  163,  7  L.R.A.  583,  overruled  on  an- 
v.  Goldberg,  72  N.  J.  L.  214,  61  Atl.  other  point  by  Western  Union  Tel.  Co. 
457,  111  A.  S.  R.  662,  70  L.R.A.  156,  v.  Ferguson,  157  Ind.  64,  60  N.  E.  674, 
wherein  the  court  said:  "Enactments  1080,  54  L.R.A.  846,  851;  State  v.  Chi- 
of  this  nature  go,  in  my  opinion,  to  cage,  etc.,  R.  Co.,  122  la.  22,  96  N.  W. 
the  very  verge  of  the  sphere  protected  904,  101  A.  S.  R.  254;  Utley  v.  Hill, 
from  legislative  interference  by  the  155  Mo.  232,  55  S.  W.  1091,  78  A.  S. 
principle  implied  in  the  constitution  R.  569,  49  L.R.A.  323;  Omaha,  etc.,  R. 
that,  the  private  property  of  one  per-  Co.  v.  Hale,  45  Neb.  418,  63  N.  \V.  849, 
son  shall  not  be  taken  for  the  private  50  A.  S.  R.  554  and  note;  Cleveland, 
use  of  another."  etc.,  R.  Co.  v.  Wells,  65  Ohio  St.  313, 

19.  Missouri  Pac.  R.  Co.  v.  Humes,  62  N.  E.  332,  58  L.R.A.  651 ;  New 
115  U.  S.  512,  6  S.  Ct.  110,  29  U.  S.  Jersey  Central  R.  Co.  v.  Green,  86 
(L.  ed.)  463;  Cigarmakers'  Interna-  Pa.  St.  427,  27  Am.  Rep.  718  and 
tional  U^ion  v.  Goldberg,  72  N.  J.  L.  note;  Parks  v.  Nashville,  etc.,  R.  Co., 
214,  61  Atl.  467,  111  A.  S.  R.  662,  70  13  Lea  (Tenn.)  1,  49  Am.  Rep,  655; 
Li.R,A.  156.  And  see  Damages,  vol.  Hall  v.  Norfolk,  etc.,  R.  Co.,  44  W. 
8,  p.  608.  Va.  36,  28  S.  E.  754,  67  A.  S.  R.  757, 

20.  Notes:  34  Am.  Dec.  640;  3  41  L.R.A.  669;  Wilson  v.  Shrader,  73 
L.R.A.  262.  W.  Va,  105,  79  S.  E.  1083,  Ann.  Cas. 

1.  Note:  17  L.R,A.(N.S.)  56.  1916D  886;  State  v.  Wisconsin  Cent. 

2.  Tiffany  v.  Missouri  Nat.  Bank,  R.  Co.,  133  Wis.  478,  113  N.  W.  952, 
18  Wall.  409,  21  U.  S.  (L.  ed.)  862;   14  Ann.  Cas.  1061. 

Williams  v.  Hendricks,  115  Ala.  277,  Note:  Ann.  Cas.  1912A  820. 

22  So.  439,  67  A.  S.  R.  32,  41  L.R.A.  See  also  Criminal  Law,  vol.  8,  p. 

650;  Little  Rock,  etc.,  R.  Co.  v.  Op-  59.    And  see  Statutes. 

penheimer,  64  Ark.  271,  43  S.  W.  150,  3.  Tiffany  v.   Missouri   Nat.   Bank, 
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that  penal  laws  are  to  be  construed  strictly  is  perhaps  not  much  less 
old  than  construction  itself.  It  is  founded  on  the  tenderness  of  the 
law  for  the  rights  of  individuals ;  and  on  the  plain  principle  that  the 
power  of  punishment  is  vested  in  the  legislative,  not  in  the  judicial 
department.*  While  these  statutes  must  be  construed  with  such  strict- 
ness as  carefully  to  safeguard  the  rights  of  the  defendant  and  at  the 
same  time  preserve  the  obvious  intention  of  the  legislature,  the  rule 
of  strict  construction  is  not  violated  by  taking  the  common  sense  view 
of  the  statute  as  a  whole  and  giving  effect  to  the  object  of  the  legis- 
lature if  a  reasonable  construction  of  the  words  permits  it.*^  The 
determination  of  the  question  whether  a  statute  imposes  a  penalty  is 
not  necessarily  to  be  controlled  by  the  designation  which  the  legis- 
lature has  given  to  it.  Thus  although  the  sum  imposed  by  the  revenue 
laws  by  reason  of  undervaluation  of  importations  may  be  simply 
described  as  "a  further  sum"  or  "an  additional  duty,"  if  it  is  yet  so 
enormously  in  excess  of  the  greatest  amount  of  regular  duty  ever 
imposed  upon  an  article  of  the  same  nature,  and  it  is  imposed  by 
reason  of  the  action  of  the  importer,  such  facts  clearly  show  it  is  a 
penalty  in  its  intrinsic  nature,  and  the  failure  of  the  statute  to  desig- 
nate it  as  a  penalty,  but  describing  it  as  "a  further  sum,"  or  "an 
additional  duty,"  will  not  work  a  statutory  alteration  of  the  nature 
of  the  imposition,  and  it  will  be  regarded  as  a  penalty  when  by  its 
very  nature  it  is  a  penalty.*  A  statute  which  increases  the  penalty 
in  force  at  the  time  of  the  violation  of  the  original  statute  has  been 
declared  void  as  ex  post  facto.  Applying  this  rule  it  was  held  that 
a  statute  increasing  a  penalty  for  failure  by  a  railroad  company  to 
ring  a  bell  or  sound  a  whistle  and  making  the  increase  applicable  to 
past  violations  was  unconstitutional.'  This  ruling  does  not  appear  to 
be  in  conformity  with  the  general  rule  that  the  phrase  ex  post  facto 
law  is  one  relating  exclusively  to  crime.® 

5.  Effect  of  Repeal  of  Statute. — ^A  mere  penalty  never  vests,  "but 
remains  executory.®  Therefore  the  repeal  of  a  statute  which  imposes 
a  penalty  will  prevent  any  prosecution,  trial,  or  judgment  for  penalties 
accruing  while  it  was  in  force,  unless  the  contrary  is  provided  in  the 

18  Wall.  409,  21  U.  S.  (L.  ed.)  868;  7.  Wilson  v.  Ohio,  etc.,  R.  Co.,  64 

Elliot  V.  East  Pennsylvania  R.  Co.,  99  111.  542,  16  Am.  Rep.  565. 

U.  S.  573,  25  U.  S.  (L.  ed.)  292.  8.  See  Constitutional  Law,  vol  6, 

4.  United    States   v.    Wiltberger,   5  p.  291. 

Wheat.  76,  5  U.  S.  (L.  ed.)  37.  9.  United  States  v.  Connor,  138  U. 

5.  Bollcs  V.  Outinp  Co.,  175  U.  S.  S.  61,  11  S.  Ct.  229,  34  U.  S.  (L.  ed.) 
262,  20  S.  Ct.  94,  44  U.  S.  (L.  ed.)  860;  Cleveland,  etc.,  R.  Co.  v.  Wells, 
156;  State  v.  Indiana,  etc.,  R.  Co.,  133  65  Ohio  St.  313,  62  N.  E.  332,  58 
Ind.  69,  32  N.  E.  817,  18  L.R.A.  502.  L.R.A.  651. 

6.  Helwi^  v.  United  States,  188  U.  Notes:  50  A.  S.  R.  560;  23  L.R.A. 
S.  605,  23  S.  Ct.  427,  47  U.  S.  (L.  ed.)  (N.S.)  246. 

614. 
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repealing  statute  or  some  other  existing  statute.*^  The  right  of 
recovery  in  such  cases,  being  founded  exclusively  on  the  statute,  can- 
not be  enforced  when  the  law  which  gave  the  right  and  authorized 
its  enforcement  no  longer  exists.^^  It  is  true,  however,  that  when  a 
statute  prohibits  an  act  and  subjects  the  oflFender  to  a  penalty,  and 
when,  also,  the  violation  of  the  statute  is  such  that  the  injured  person 
may  recover  damages  on  common  law  principles,  the  repeal  of  the 
statute  will  not  take  away  the  right  to  recover  damages.**  No  vested 
right  is  acquired  by  a  judgment  for  a  penalty  which  is  not  final  that 
cannot  be  divested  by  the  repeal  of  the  statute  on  which  the  recovery 
is  based.*'  Therefore,  the  repeal  of  a  statute  imposing  a  penalty 
enforceable  in  a  civil  action  by  the  state,  pending  an  appeal,  terminates 
the  right  to  recover  the  penalty ;  **  and  this  is  true  where  the  penalty 
is  for  the  benefit  of  an  individual.**  Likewise  where  the  statute 
imposing  a  penalty  is  repealed  pending  a  motion  for  a  new  trial,  the 
eflFect  is  to  avoid  the  judgment  and  all  proceedings  thereunder.*®  But 
a  statute  imposing  a  penalty  to  be  enforced  by  a  civil  action  is  not 
within  a  statute  providing  that  the  repeal  of  any  criminal  statute  shall 
not  affect  the  prosecution  or  punishment  of  any  crime  committed 
before  such  repeal.*'  Under  a  constitution  which  provides  that 
retrospective  laws  are  highly  injurious,  oppressive  and  unjust,  and 
that  no  such  laws  shall  be  made  either  for  the  decision  of  civil  causes 
or  the  punishment  of  offenses,  it  has  been  held  that  the  right  of  an 
individual  to  a  penalty  incurred  cannot  be  taken  away  by  the  repeal 
of  the  statute.*® 

6.  Assignability  of  Right  to  Penalty. — ^The  assignability  of  a 
statutory  right  depends  on  the  language  of  the  statute  conferring  it. 
Although  a  statute  may  neither  expressly  nor  by  necessary  implication 
forbid  the  assignment  of  such  a  right  the  general  rule  is  that  a  right 
to  recover  a  penalty  is  not  assignable.*'    Thus  a  penalty  imposed  on 

10.  United  States  v.  Claflin,  97  U.       13.  Note:  23  L.R.A.fN.S.)  246. 

S.  546,  24  U.  S.  (L.  ed.)  1082;  West-  14.  Pensacola,  etc.,  R.  Co.  v.  State, 

era  Union  Tel.  Co.  v.  State,  82  Ark.  4.5  Fla.  86,  33  So.  985,  110  A.  S.  K. 

309,  101  S.  W.  748,  12  Ann.  Cas.  82;  67. 

Coles  V.  Madison  County,  Breese  (111.)  Note:  23  L.R.A.(N.S.)    245. 

161, 12  Am.  Dec.  161;  Wilson  v.  Ohio,  15.  Note:  23  L.R.A.(N.S.)  246. 

etc.,  R.  Co.,  64  111.  542,  16  Am.  Rep.  16.  Ball  v.  Tollman,  135  Cal.  375, 

565;  Cleveland,  etc.,  R.  Co.  v.  Wells,  67  Pac.  339,  87  A.  S.  R.  110. 

65   Ohio   St.   313,   62  N.   E.  332,  58  Note:  23  L.R.A.(N.S.)  246. 

L.R.A.  651;  Portland  v.  Cook,  48  Ore.  17.  Pensacola,  etc.,  R.  Co.  v.  State, 

550,  87  Pac.  772,  9  L.R.A.(N.S.)  733.  45  Fla.  86,  33  So.  985,  110  A.  S.  R. 

Note:  50  A.  S.  R.  560.  67. 

11.  Cleveland,  etc.,  R.  Co.  v.  Wells,  Note:  23  L.R.A.(N.S.)  246. 

65  Ohio  St.  313,  62  N.  E.  332,  58  18.  Dow  v.  Norris,  4  N.  H.  16,  17 
L.It  A.  661.  Am.  Dec.  400. 

12.  Cleveland,  etc.,  R.  Co.  v.  Wells,  19.  Ex  parte  Hires,  67  S.  C.  108,  45 
65  Ohio  St.  313,  62  N.  E.  332,  58  S.  E.  146,  100  A.  S.  R.  713;  Wilson 
L.R.A.  65L  v.  Shrader,  73  W.  Va.  105,  79  S.  E. 
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a  mine  owner  for  mining  within  a  given  distance  of  the  line  of  the 
adjoining  owner,  not  being  intended  as  compensation  for  property 
taken  or  damaged,  is  not  assignable.  The  right  of  action  thus  given 
to  the  adjoining  landowner  is  not  a  chose  in  action  or  a  right  founded 
on  a  contract,  but  arises  out  of  a  purely  police  regulation.  It  is  a 
mere  naked  right  of  action  given  by  statute  by  way  of  punishment 
for  a  specific  unlawful  act,  an  act  made  unlawful  by  the  statute  itself. 
Such  rights  of  action  are  not  assignable,  unless  the  statute  makes 
them  so.*®  It  has  been  held,  however,  that,  although  an  assignment 
of  a  right  to  recover  a  penalty  is  invalid,  if  made  before  judgment, 
yet  if  a  wife,  on  tne  faith  of  such  an  assignment,  has  advanced  money 
to  enable  her  husband  to  prosecute  such  right  to  judgment,  equity 
will  not  deprive  her  of  the  fruits  of  her  financial  assistance  to  her 
husband,  by  permitting  the  defendant  in  such  judgments  to  set  off 
other  judgments  against  her  husband  against  the  judgment  for  the 
penalty.*  A  different  view  is  taken  by  some  courts,  it  being  held 
that  the  language  of  a  statute  which  gives  the  right  of  recovery  to  the 
person  aggrieved  "or  his  legal  representative"  creates  a  right  of  action 
which  survives  and  is  therefore  assignable.* 

7,  Penalty  as  Debt  under  Nonimprisonment  Statute. — ^A  constitu- 
tional or  statutory  prohibition  against  imprisonment  for  debt  does 
not  prohibit  the  imprisonment  of  a  person  for  failure  to  pay  a  penalty 
legally  imposed.'  The  word  "debt"  is  of  very  general  use,  and  has 
many  shades  of  meaning.  Looking  to  the  origin  and  progress  of  the 
change  in  public  opinion,  which  finally  led  to  the  abolition  of 
imprisonment  for  debt,  it  is  reasonable  to  presume  that  this  provision 
was  intended  to  prevent  the  useless  and  often  cruel  imprisonment  of 
persons  who,  having  honestly  become  indebted  to  another,  are  unable 
to  pay  as  they  undertook  and  promised.*  It  may  be  admitted  that 
a  penalty  given  by  statute  is  technically  a  debt.  It  does  not,  however, 
arise  on  contract,  but  by  operation  of  law.  It  is  imposed  as  a  quasi 
punishment  for  the  violation  of  law,  or  the  neglect  or  refusal  to  per- 
form some  duty  to  the  public  or  individuds  enjoined  by  law.  Penal- 
ties are  imposed  in  furtherance  of  some  public  policy,  and  as  a  means 
of  securing  obedience  to  law.  Persons  who  incur  them  are,  either  in 
morals  or  law,  wrongdoers,  and  not  simply  unfortunate  debtors  unable 
to  perform  their  pecuniary  obligations.  Therefore  it  cannot  be  that 
the  constitutional  provisions  prohibiting  imprisonment  for  debt  were 

1083,  Ann.  Cas.  1916D  886  and  note.  2.  Note:     Ann.     Cas.     1916D     893 

As  to  the  general  principles  govern-  (Texas  rule). 

inp:  the  assignability  of  choses  in  ac-  3.  Chicapro  v.  Morell,  247  111.  383, 

tion,  see  Assignments,  vol.  2,  p.  595.  93  N.  E.  295,  139  A.  S.  R.  340. 

20.  Wilson  V.  Shrader,  73  W.   Va.  Notes :  34  L.R A.  651 ;  19  Ann.  Cas. 

105,  79  S.  E.  1083,  Ann.  Cas.  1916D  757. 

88G.  And   see   Executions,   vol.   10,   p. 

1.  Ex  parte  Hires,  67  S.  C.  108,  45  1383. 

S.  E.  146,  100  A,  S.  R.  713.  4.  Note:  19  Ann.  Cas.  758. 
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intended  to  apply  to  or  include  such  cases.*  And,  indeed,  in  some 
jurisdictions  this  distinction  is  recognized  hy  provisions,  either  in 
the  constitution  or  statutes,  to  the  effect  that  imprisonment  for  debt 
shall  not  be  allowed,  except  for  the  nonpayment  of  fines  and  penalties 
imposed  for  the  violation  of  law.®  But,  under  a  statute  providing  that 
a  woman  shall  not  be  imprisoned  on  any  process  in  any  civil  action, 
a  woman  cannot  be  held  to  bail  in  an  action  to  recover  a  penalty.' 

II.  Persons  by  and  against  Whom  Penalty  May  Be  Enforced 

8.  By  Whom  Penalty  May  Be  Enforced. — ^As  heretofore  stated,  the 
mode  in  which  penalties  shall  be  enforced,  whether  at  the  suit  of  a 
private  party  or  at  the  suit  of  the  public,  is  a  matter  of  legislative 
discretion.^  At  the  common  law  actions  to  recover  penalties  prescribed 
by  the  law  were  often  prosecuted  by  what  was  known  as  "common 
informers,"  •  and  when  a  portion  of  the  penalty  recovered  went  to 
the  person  or  persons  informing,  and  a  portion  to  the  sovereign,  the 
action  was  styled  a  "qui  tam  action."  ^^  In  many  statutes  it  is  pro- 
vided that  a  penalty  may  be  recovered  by  an  informer  in  a  civil  suit 
in  the  name  of  the  state,  without  criminal  prosecution  and  convic- 
tion.*^ While  it  has  been  held  that  there  must  be  either  express 
statutory  authority  authorizing  an  informer  to  prosecute  in  his  own 
name,  or  such  right  must  be  given  by  necessary  implication,  else  such 
authority  will  be  denied,**  yet  it  has  been  ruled  that  where  a  statute 
gives  a  portion  of  the  recovery  to  an  informer  who  prosecutes  for 
the  same,  such  statute  contains  sufficient  implied  authority  to  support 
a  prosecution  by  an  informer  in  his  own  name.**  But  it  has  been 
held  that  a  statute  which  merely  provides  that  one  half  of  the  penalty 
shall  go  to  the  informer  does  not  authorize  him  to  prosecute  the  suit 
therefor  in  his  own  name.**  Although  a  statute  fixing  a  penalty, 
which  provides  that  one  half  shall  go  to  the  use  of  the  person  inform- 
ing and  prosecuting  for  the  same,  would  in  the  absence  of  any  other 

5.  Notes :  34  LJt.A.  651 ;  19  Ann.  Va.  69,  22  S.  E.  809,  41  L.R.A.  436. 
Cas.  758.  12.  Williams  v.  Wells  Fargo,  etc., 

6.  Knig  V.  Pitass,  162  N.  Y.  154,  Exp.,  177  Fed.  352,  101  C.  C.  A.  328, 
56  N.  E.  526,  76  A.  S.  R.  317.  21    Ann.   Cas.   699,   35   L.R.A.(N.S.) 

Note:  19  Ann.  Cas.  759.  1034;  Omaha,  etc.,  R.  Co.  v.  Hale,  45 

7.  Note:  19  Ann.  Cas.  758.  Neb.  418,  63  N.  W.  849,  50  A.  S.  R. 

8.  See  supra,  par.  3.  554.                                                      ' 

9.  Williams  v.  Wells  Far^o,  etc.',  13.  Williams  v.  Wells  Fargo,  etc., 
Exp.,  177  Fed.  352,  101  C.  C.  A.  Exp.,  177  Fed.  352,  101  CCA 
328,  21  Ann.  Cas.  699,  35  L.R.A.(N.S.)  328,  21  Ann.  Cas.  699,  35  L.R.A.(N.S.) 
1034.  1034;  Southern  Exp.  Co.  v.  Com.,  92 

10.  Williams  v.  Wells  Fargo,  etc.,  Va.  59,  22  S.  E.  809,  41  L.R.A.  436. 
Exp.,  177  Fed.  352,  101  C  C  A.  328,      Note :  50  A.  S.  R.  558. 

21  Ann,  Cas.  699,  35  L.R.A.(N.S.)  14.  Omaha,  etc.,  R.  Co.  v.  Hale,  45 
1034.     See  infra,  par.  16.  Neb.  418,  63  N.  W.  849,  50  A.  S.  R. 

11.  Southern  Exp.  Co.  v.  Com.,  92   554  and  note, 
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controlling  statute  give  the  informer  the  right  to  enforce  the  penalty 
in  his  own  name,  still  if  a  general  statute  provides  that  all  actions 
to  recover  penalties  shall  be  brought  in  the  name  of  the  state,  the 
informer  has  no  right  to  prosecute  the  action.^*  Under  a  statute 
fixing  a  penalty  for  mining  within  a  stated  distance  of  the  boundary 
line  and  providing  that  the  penalty  shall  go  to  any  person  injured  by 
such  an  act,  the  person  injured  and  entitled  to  sue  is  the  person 
who  was  the  owner  of  the  land  at  the  time  of  the  violation  of  the 
statute,  or  a  tenant  thereof  or  any  person  then  having  an  interest 
therein.  An  assignee  of  such  person  is  clearly  not  the  injured  person. 
He  claims  not  in  his  own  right,  but  through  another,  and  is  not 
within  the  terms  of  the  statute.^*  A  cause  of  action  to  enforce  a 
penalty  being  nonassignable,^'  the  action  cannot  be  brought  in  the 
name  of  the  assignor  for  the  use  of  the  assignee,  for  to  permit  this 
would  defeat  the  policy  of  the  law,  since  it  would  make  every  right 
assignable.  Though  in  such  a  case  the  assignor  is  the  legal  plaintiff 
he  is  not  the  real  or  substantial  plaintiff.*® 

9.  Liability  of  Partner. — The  general  rule  is  that  those  partners 
only  are  liable  in  respect  of  a  tort  who  are  privy  to  the  tort,  but  this 
rule  is  subject  to  the  exception  that  partners  are  responsible  for  the 
tortious  acts  of  a  partner  in  the  prosecution  of  the  copartnership 
business.*'  It  rests  on  the  theory  that  the  contract  of  partnership 
constitutes  all  its  members  agents  for  each  other,  and  that  when  a 
loss  must  fall  on  one  of  two  innocent  persons,  he  must  bear  it  who 
has  been  the  occasion  of  the  loss  or  has  enabled  a  third  person  to 
cause  it.  In  other  words,  the  tortious  act  of  the  agent  is  the  act  of 
his  principals,  if  done  in  the  course  of  his  agency,  though  not  directly 
authorized.*^  Therefore  if  one  partner  violates  a  statute  and  incurs 
a  penalty  in  the  prosecution  of  the  partnership  business  and  the  other 
receives  and  appropriates  the  benefit  of  the  act,  both  are  liable  for 
the  penalty  imposed.*  And  it  has  been  held  that  any  violation  of 
the  internal  revenue  laws  incurring  a  penalty  committed  by  a  partner 
in  the  course  of  partnership  business  is  in  legal  contemplation  the 
act  of  all  the  partners,  and  each  of  them  is  liable  to  pay  the  penalty, 
and  the  fact  that  the  partner  knew  nothing  of  the  violation,  and 
never  consented  to  it,  is  no  defense.*  But  where  a  penalty  is  imposed 
for  doing  an  act  knowingly  and  wilfully  before  a  person  can  be  sub- 
jected to  its  penalties,  it  must  clearly  appear  that  he  has  violated  it 

0 

15.  Williams  v.   Wells  Fargo,   etc.,   105,  79  S.  E.  1083,  Ann.  Cas.  1916D 
Exp.,   177   Fed.   352,   101    C.    C.    A.   886. 

328.  21  Ann.  Cas.  699,  35.L.R.A.(N.S.)  19.  See    Partnership,    vol.    20,    p. 

1034.  914. 

16.  Wilson  V.  Shrader,  73  W,  Va.  20.  Stockwell  v.   United  States,  13 
105,  79  S.  E.  1083,  Ann.  Cas.  1916D  Wall.  531,  20  U.  S.  (L.  ed.)  491. 
886.  1.  Slockwell    v.    United    States,    13 

17.  See  supra,  par.  6.  Wall.  531,  20  U.  S.   (L.  ed.)  491. 

18.  Wilson  V.   Shrader,  73  W.  Va.  2.  Note:  41  L.R.A.  654. 
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knowingly  and  wilfully.  It  is  not  enough,  in  such  a  case,  that  a 
partner,  without  his  knowledge,  and  contrary  to  instructions  and 
against  his  assent,  has  committed  the  unlawful  act.  To  hold  so 
would  be  to  extend  the  statute  by  judicial  interpretation  beyond  its 
meaning.' 

10.  Liability  of  Master  or  Principal. — ^It  is  clear  that  a  principal 
is  liable  for  a  tort  done  by  his  agent  in  an  action  for  the  recovery 
of  damages  to  compensate  one  injured  by  such  tort,  when  committed 
in  the  course  of  the  agent's  employment,  though  the  principal  did 
not  authorize,  participate  in,  or  ratify  the  act,  and  though  it  was 
done  without  his  authority,  and  even  against  his  orders.  This  lia- 
bility is  based,  not  on  the  idea  of  the  agent's  authority,  but  on  public 
policy.*  But  while  the  principal  is  liable  civilly  for  the  acts  of  the 
agent,  he  is  not  liable  criminally;  he  is  liable  for  acts  civil  in  their 
nature,  not  those  criminal  or  penal  in  nature,  unless  done  by  his 
authority,  or  assent,  or  approval-.*  Thus  where  a  statute  imposes  a 
heavy  penalty  on  a  railroad  for  making  overcharges,  it  has  been 
held  that  a  railroad  is  not  liable  for  the  act  of  its  conductor  in  making 
such  a  charge  contrary  to  its  published  rates  and  against  its  positive 
directions.*  So,  cutting  trees  by  mistake  or  accident,  by  an  agent 
or  servant  beyond  the  line  of  his  employer,  does  not  show  an  original, 
wilful,  and  intentional  cutting  which  will  subject  the  employer  to 
a  penalty  under  a  statute  for  trespassing  on  timber  lands,  though  the 
employer,  knowing  such  mistake,  afterwards  draws  off  and  appropri- 
ates the  trees  cut  to  his  own  use.'  But  a  master  or  principal  may 
be  made  liable  for  a  reasonable  penalty  for  the  act  or  omission  of 
an  employee  or  agent  in  the  line  of  his  duty,  where  the  penalty  is 
remedial,  not  punitive,®  and  statutes  frequently  affix  a  penalty  againsts 
the  master  for  the  violation  of  the  statute  by  a  servant;*  and  the 
liability  attaches  even  though  the  servant  acts  contrary  to  the  orders 
of  his  master.  Especially  is  this  true  where  the  statute  expressly 
forbids  a  certain  act.^® 

S.  Williams  v.  Hendricks,  115  Ala.  34  Am.  Dec.  174. 
277,  22  So.  439,  67  A.  S.  R.  32,  41       Note:  41  L.R.A.  657. 
L.R.A.  650  and  note.  8.  Parks  v.  Nashville,  etc.,  R.  Co.,  13 

4.  Hall  V.  Norfolk,  etc.,  R.  Co.,  44  Lea  (Tenn.)  1,  49  Am.  Rep.  655. 
W.  Va.  36,  28  S.  E.  754,  67  A.  S.  R.       Note :  41  L.R.A.  650. 

757,  41  L.R.A.  669;  Bryan  v.  Adler,  9.  Dudley  v.  Sautbine,  49  la.  650, 
97  Wis.  124,  72  N.  W.  368,  65  A.  S.  R.  31  Am.  Rep.  165 ;  Stewart  v.  Waterloo 
99,  41  L.R.A.  658.  And  see  Master  Turn  Verein,  71  la.  226,  32  N.  W.  275, 
AND  Servant,  vol.  18,  p.  793;  Prix-  60  Am.  Rep.  786;  State  v.  Chicago, 
ciPAL  AND  Agent,  post,  par.  25.  etc.,  R.  Co.,  122  la.  22,  96  N.  W.  904, 

5.  See  Criminal  Law,  vol.  8,  p.  65.   101  A.  S.  R.  254;  Parka  v.  Nashville, 

6.  Hall  V.  Norfolk,  etc.,  R.  Co.,  44  etc.,  R.  Co.,  13  Lea  (Tenn.)  1,  49  Am. 
W.  Va.  36,  28  S.  E.  754,  67  A.  S.  R.  Rep.  655. 

757,  41  L.R.A.  669.  10.  Dudley  v.  Sautbine,  49  la.  650, 

7.  Batchelder  v.  Kelly,  10  N.  H.  436,  31  Am.  Rep.  165.    See  infra,  par.  30. 
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III.  Amount  and  Disposition  of  Penalty 

11.  Amount  Generally. — A  statute  fixing  only  the  mininum  pen- 
alty is  not  invalid.*^  The  bare  possibility  that  a  jury  might  inflict 
an  excessive  penalty  does  not  render  such  an  act  invalid,  for  if  such 
an  excessive  penalty  were  imposed  the  wrong  or  vice  would  lie  in  the 
verdict  and  it  would  be  within  the  province  of  the  court  to  set  the 
verdict  aside.  The  question  as  to  an  excessive  penalty  is  a  judicial 
one  and  does  not  affect  the  validity  of  the  statute.^^  Nor  is  an  ordi- 
nance or  statute  invalid  because  it  does  not  fix  a  sum  definite  as  a 
penalty,  but  leaves  it  to  the  court  to  fix  the  amount  at  any  sum  not 
exceeding  a  stated  maximum.^'  Where  a  statute  fixes  only  the  mini- 
mum penalty  the  court  or  jury  has  power  to  assess  a  penalty  in 
excess  of  the  minimum  prescribed  by  the  statute.^*  There  seems  to 
be  no  uniformity  of  practice  in  the  different  states  with  respect  to 
the  proper  functions  of  the  court  and  jury  in  fixing  the  amount  of 
a  penalty.  In  those  jurisdictions  wherein  an  action  to  recover  a 
penalty  is  a  civil  action  in  debt  the  rule  is  that  the  jury  may  fix 
the  amount.^*  The  fixing  of  the  precise  legal  penalty  to  be  imposed 
must  be  essentially  either  a  legislative  function,  in  which  only  gen- 
eral considerations  can  have  weight,  or  a  judicial  function,  in  whicli 
general  considerations  may  be  modified  by  special  circumstances. 
Thus,  in  the  case  of  exemplary  damages  and  under  many  penal 
statutes  and  ordinances,  a  judicial  tribunal  fixes  the  amount.  In 
other  statutes  the  legislative  body  prescribes  either  the  absolute  sum 
or  a  standard  for  ascertaining  the  sum  proportioned  to  the  wrong  done. 
But  in  any  case  the  amount  of  a  penalty,  when  not  required  to  com- 
pensate the  injured  party,  is  always  ascertained  by  some  public  agency, 
therefore  a  statute  is  unconstitutional  as  authorizing  the  taking  of 
property  without  due  process  of  law  which  permits  the  party  aggrieved 
to  fix  the  amount  of  the  penalty.^*  A  penalty  that  would  prove 
efficacious  in  the  case  of  an  individual,  and  beyond  which  it  would 
appear  to  be  excessive  to  go,  would  be  likely  to  prove  ineffectual  in 
the  case  of  a  corporation,  with  its  aggregated  wealth  and  power,  and 
its  disposition  to  act,  oftentimes,  in  an  arbitrary  manner,  because 
of  the  inability  of  private  persons  to  contend  against  its  illegal  and 
wilful  acts.^'    Therefore  it  has  been  held  that  penalties  imposed  on 

11.  Western  Union  Tel.  Co.  v.  State,   82  Ark.  309,  101  S.  W.  748,  12  Ann. 
82  Ark.  309,  101  S.  W.  748,  12  Ann.    Cas.  82. 

Cas.  82;  Southern  Exp.  Co.  v.  Com.,       15.  People  v.  Hartford  L.  Ins.  Co., 

92  Va.  69,  22  S.  E.  809,  41  L.R.A.  252  111.  398,  96  N.  E.  1049,  37  L.R.A. 

436.  (N.S.)  778. 

12.  Southern  Exp.  Co.  v.  Com.,  92       16.  Cierarmakers'  International  Union 
Va.  59,  22  S.  E.  809,  41  L.R.A.-  436.  v.  Goldberg,  72  N.  J.  L.  214,  61  Atl. 

13.  Bills  V.  Goshen,  117  Ind.  221,  20  467,  111  A.  S.  R.  662,  70  L.R.A.  156. 
N.  E.  115,  3  L.R.A.  261.  17.  Southern  Exp.  Co.  v.  Com.,  92 

14.  Western  Union  Tel.  Co.  v.  State,  Va.  59,  22  S.  E.  809,  41  L.R.A.  436. 
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railroad  corporations  for  violation  of  statutes  are  not  excessive  if  no 
greater  than  is  necessary  to  enforce  obedience  to  the  statute,  although 
they  might  appear  excessive  if  imposed  upon  individuals.^® 

12.  Cumulative  Penalties. — The  language  of  the  statute  must 
determine  whether,  and  when,  cumulative  penalties  are  permitted. 
The  theory  of  prosecutions  to  recover  a  penalty  has  been  consid- 
ered to  be  to  administer  a  warning  not  to  continue  the  acts  com- 
plained of.  Generally,  the  purpose  of  the  legislature  will  be  suffi- 
ciently subserved,  when  one  violation,  or  one  default,  is  recovered 
for,  which  shall  act  as  a  deterrent  on  continuing  to  disregard  the 
statute.^*  In  view  of  this  and  the  rule  of  strict  construction,  the 
courts  have  laid  down  the  rule  that  cumulative  recoveries  will  not 
be  permitted  in  the  absence  of  such  a  definite  statement  by  the  legis- 
lature as  to  leave  its  intention  in  that  respect  unmistakable.*^  In 
the  absence  of  express  words  it  seems  to  be  settled  that  only  one 
recovery  can  be  had  for  acts  or  omissions  in  violation  of  the  statute, 
prior  to  the  commencement  of  the  suit.*^  The  fact  that  several  per- 
sons may  be  aggrieved  by  the  commission  of  a  single  offense  affords 
no  ground  to  justify  an  inference  that  each  may  have  his  suit  for 
the  penalty  imposed  upon  its  commission,  where  the  plain  object 
of  the  law  is  to  punish  or  repress  a  public  wrong  rather  than  to 
compensate  a  private  injury.  Thus,  where  a  heavy  penalty  was 
imposed  by  statute  against  a  railroad  company  for  excluding  any 
person  or  persons  from  any  particular  car  on  account  of  race  or  color, 
it  was  held  that  only  one  penalty  could  be  inflicted  where  a  man 
and  his  wife  were  excluded  at  the  same  time.^  Where  the  purpose 
of  the  statute  is  clear  and  it  is  plainly  evident  that  the  legislature 
intended  a  separate  penalty  to  be  imposed  for  diflPerent  violations, 
the  courts  will  not  hesitate  to  enforce  cumulative  penalties.*  Thus 
a  statute  prohibiting  under  a  penalty  the  importation  of  alien  labor 
under  a  promise  of  labor  or  service  and  providing  that  "separate  suits 
may  be  brought  for  each  alien  thus  promised  labor  or  service"  plainly 
means  that  a  separate  penalty  shall  be  assessed  in  respect  of  each  alien 
whose  migration  or  importation  is  knowingly  assisted,  encouraged, 

18.  Burlington,  etc.,  R.  Co.  v.  Dey,  818;  Central  R.  Co.  v.  Green,  86  Pa. 
82  la.  312,  48  N.  W.  98,  31  A.  S.  R.  St.  427,  27  Am.  Rep.  718;   State  v. 
477,   12  L.R.A.   436;    Southern   Exp.  Wisconsin  Cent.  R.  Co.,  133  Wis.  478, 
Co.  V.  Com.,  92  Va.  59,  22  S.  E.  809,  113  N.  W.  952,  14  Ann.  Cas.  1061. 
41  L.R.A.  436.  Note:  Ann.  Cas.  191 2A  820. 

19.  People  V.  Spencer,  201  N.  Y.  21.  Parks  v.  Nashville,  etc.,  R.  Co., 
105,  94  N.  E.  614,  Ann.  Cas.  1912A  13  Lea  (Tenn.)  1,  49  Am.  Rep.  655. 
818;  Central  R.  Co.  v.  Green,  86  Pa.  1.  Central  R.  Co.  v.  Green,  86  Pa. 
St.  427,  27  Am.  Rep.  718.  St.  4:^7,  27  Am.  Kep.  718. 

Notes:  27  Am.  Rep.  722;  14  Ann.  2.  State  v.  Wisconsin  Cent.  R.  Co., 

Cas.  1064.  133  Wis.  478,  113  N.  W.  952,  14  Ann. 

20.  People  v.   Spencer,  201   N.  Y.  Caa.  1061  and  note. 
105,  94  N.  E.  614,  Ann.  Cas.  1912A 
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or  solicited  in  contravention  of  the  statute.'  And  where  a  statute 
requires  a  railroad  company  to  report  at  each  station  having  a  tele- 
graph office  as  to  whether  or  not  the  trains  are  on  time,  it  has  been 
held  that  the  penalty  affixed  for  "each  violation"  is  incurred  at  every 
station  coming  within  the  statute  at  which  there  is  a  failure  to  report.* 
Under  the  federal  statute  making  twenty-eight  hours  the  limit  of 
confinement  of  live  stock  in  transit  without  unloading,  and  prescrib- 
ing a  penalty  for  every  failure  of  the  carrier  to  comply  with  this 
provision,  the  amount  of  the  penalty  is  not  measured  by  the  number 
of  shipments  on  the  same  train,  nor  is  the  train  the  unit  of  offense, 
but  where  the  same  train  contains  live  stock  loaded  at  different  peri- 
ods, one  penalty  accrues  when  the  period  of  lawful  confinement  for 
the  cattle  first  loaded  expires,  and  other  separate  and  distinct  penal- 
ties accrue  as  the  time  for  the  lawful  confinement  of  the  cattle  loaded 
at  later  periods  successively  expires.  However,  only  one  penalty  may 
be  recovered  against  a  carrier  violating  the  provisions  of  the  act  where 
the  time  for  the  required  unloading  of  two  shipments  loaded  at  differ- 
ent times  coincides,  because  one  shipment  was  forwarded  under  the 
thirty-six-hour  rule,  and  the  other  was  made  eight  hours  later,  under 
the  twenty-eight-hour  rule,  from  a  different  station.*  Under  a  statute 
prohibiting  the  manufacture  and  sale  of  adulterated  vinegar  and  also 
the  branding  of  packages  containing  adulterated  vinegar  as  pure  cider 
vinegar,  and  affixing  a  penalty  for  "each  violation"  of  such  provi- 
sion, it  has  been  held  that  the  manufacturing  and  having  for  mIo  or 
selling  is  one  violation  only,  no  matter  how  many  packages  were 
manufactured  or  sold,  but  that  the  false  branding  of  each  package 
was  a  distinct  violation,  and  that  the  penalty  attached  to  each  pack- 
age thus  falsely  branded.* 

13.  Disposition  of  Sums  Collected;  Remission. — The  legislature  has 
the  power,  in  the  absence  of  any  constitutional  restrictions,  to  deter- 
mine to  whom  a  penalty  imposed  by  statute  shall  be  paid.  It  may 
therefore  provide  that  a  part  of  it  shall  be  paid  to  an  informer,^ 
and  it  has  been  the  policy  of  most  jurisdictions  in  prescribing  penal- 
ties to  make  such  a  disposition  of  the  penalty,  with  a  view  to  stimu- 
lating prosecutions.®  A  portion  of  a  penalty  may  legally  be  given  to 
the  prosecuting  attorney.  It  has  been  contended  that  such  provision 
prevents  a  due  process  of  law,  in  that  it  gives  to  the  prosecuting 
attorney,  the  officer  of  the  state  charged  with  the  prosecution  of  the 

3.  Grant  Bros.  Constr.  Co.  v.  Unit-       Note:  14  Ann.  Cas.  1065. 

ed  States,  232  U.  S.  647,  34  S.  Ct.       6.  People  v.  Spencer,  201  N.  Y.  106, 

452,  58  U.  S.  (L.  ed.)  776.  94  N.  E.  614,  Ann.  Cas.  1912A  818. 

4.  State  V.  Indiana,  etc.,  R.  Co.,  133  7.  Southern  Exp.  Co.  v.  Com..  92 
Ind.  69,  32  N.  E.  817,  18  L.R.A.  502.  Va.  59,  22  S.  E.  809,  41  L.R.A.  436. 

5.  Baltimore,  etc.,  R.  Co.  v.  United  8.  Southern  Exp.  Co.  v.  Com.,  92 
States,  220  U.  S.  94,  31  S.  Ct.  368,  55  Va.  59,  22  S.  E.  809,  41  L.R.A.  436. 
U.   S.    (L.  ed.)   384. 
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action,  an  interest  in  the  amount  recovered,  but  such  an  objection 
is  not  tenable.  It  has  been  the  long  established  system  in  many  states 
for  the  prosecuting  attorneys  to  secure  a  fee  taxed  against  and  recov- 
ered from  the  defendant  in  criminal  prosecutions,  and  his  fee  depends 
upon  the  success  of  the  prosecution.  There  can  be  no  difference  as 
regards  the  effect  on  the  officer  whether  he  receives  a  fee  to  be  taxed 
against  and  recovered  from  the  defendant  which  depends  on  the  suc- 
cessful prosecution  of  the  action  and  allowing  him  a  certain  portion  of 
the  amount  recovered  as  a  compensation  for  his  services.*  Where 
the  right  of  the  informer  does  not  accrue  until  judgment  it  may 
be  taken  away  by  the  repeal  of  the  statute  on  which  he  bases  his 
right.  This  is  on  the  familiar  rule  that  an  offer  of  reward  conveys 
no  right  beyond  the  specific  terms  of  the  offer ;  that  it  may  be  with- 
drawn at  any.  time;  and  that  unless  prior  to  the  withdrawal  some- 
thing has  been  done  to  complete  a  contract  or  settle  and  establish 
a  right  under  the  offer,  a  claimant  takes  nothing  by  reason  thereof.^® 
Under  a  statute  affixing  a  penalty  for  injuring  a  water  works  system 
and  providing  that  one  half  shall  go  to  the  city  and  the  other  half 
to  the  informer,  a  lessee  of  the  water  works  is  entitled  to  the  entire 
penalty  if  he  sues  for  it  himself,  or  one  half  if  the  suit  is  brought 
by  a  common  informer.^^  Under  a  power  to  remit  fines  and  for- 
feitures a  governor  cannot  remit  the  state's  portion  of  a  penalty 
imposed  on  an  unsuccessful  appellant  from  an  order  fining  him 
for  contempt  of  court,  as  such  penalty  is  neither  a  fine  nor  a  for- 
feiture, but  is  in  the  nature  of  damages  due  to  the  state.^*  The 
Secretary  of  the  Treasury  of  the  United  States  has  authority,  under 
the  remission  act,  to  remit  a  penalty  accruing  under  the  revenue  laws, 
at  any  time,  before  or  after  a  final  judgment  for  the  penalty,  until 
the  money  is  actually  paid  over  to  the  collector  for  distribution.  Such 
remission  extends  to  the  shares  of  the  forfeiture  or  penalty  to  which 
the  officers  of  the  customs  are  entitled,  as  well  as  to  the  interest  of 
the  United  States.**  The  legislature  having  provided  a  penalty  to 
accrue  to  the  public,  e.  g.,  a  county,  for  any  nonfeasance  or  pro- 
hibited act  may  afterwards  remit  it,  and  the  repeal  of  the  law  impos- 
ing the  penalty  is  itself  a  remission,**  and  the  repeal,  even  after 
verdict  but  before  judgment  in  favor  of  the  county,  is  subject  to 
no  constitutional  objection,  such  as  the  impairment  of  the  obligation 
of  a  contract  or  otherwise.*^ 

9.  State  V.  Indiana,  etc.,  R.  Co.,  133   114  S.  W.  265, 17  Ann.  Cas.  601. 
Ind.  69,  32  N.  E.  817,  18  L.R.A.  502.       13.  United    States    v.    Morris,    10 

10.  United  States  v.  Connor,  138  U.   Wheat.  246,  6  U.  S.  (L.  ed.)  314. 

S.  61, 11  S.  Ct.  229,  34  U.  S.  (L.  ed.)  14.  Maryland  v.  Baltimore,  etc.,  R. 
860.    See  Rewards.  Co.,  3  How.  534,  11  U.  S.   (L.  ed.) 

11.  Lewis  V.  Stein,  16  Ala.  214,  50   714. 

Am.  Dec.  177.  15.  Coles  v.  Madison  County,  Breese 

12.  Com.   V.  French,  130  Ky.  744,    (111.)  154,  12  Am.  Dec.  161. 
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IV.  Proceedings  to  Enforce  Liability 

In  General 

14.  Nature  of  Proceedings. — ^It  must  be  taken  as  settled  law  that 
a  certain  sum,  or  a  sum  which  can  readily  be  reduced  to  a  certainty, 
prescribed  in  a  statute  as  a  penalty  for  the  violation  of  law,  may 
be  recovered  by  an  action  civil  in  form,  even  if  it  may  also  be  recov- 
ered in  a  proceeding  which  is  technically  criminal.**  Of  course, 
if  the  statute  by  which  the  penalty  is  imposed  contemplates  recov- 
ery only  by  a  criminal  proceeding,  a  civil  remedy  cannot  be  adopted.*' 
Notwithstanding  the  universal  rule  that  a  penalty  may  be  recovered 
in  a  civil  action  the  question  is  an  embarrassing  one  whether  in  a 
particular  case  the  action  is  in  fact  and  substance  a  civil  one  and 
governed  by  all  the  rules  controlling  the  procedure  in  civil  actions. 
According  to  Blackstone  actions  for  penalties  are  civil  actions,  both 
in  form  and  in  substance.  The  action  is  founded  on  that  implied  con- 
tract which  every  person  enters  into  with  the  state  to  obey  the  laws.*® 
And  it  has  been  held  that  an  action  to  recover  a  penalty  for  the  viola- 
tion of  a  municipal  ordinance  is  a  civil  action,  and,  although  com- 
menced by  affidavit  and  warrant,  it  is  not  a  criminal  proceeding.** 
But  the  rule  thus  broadly  stated  is  not  uniformly  acted  on  by  the 
courts,  and  all  the  incidents  attending  on  a  civil  action  and  the  pro- 
cedure therein  are  not  applied  without  restriction  to  actions  to  recover 
penalties.  A  distinction  is  often  made  between  actions  to  recover 
penalties  which  are  remedial  and  those  which  are  punitive  merely. 
Thus  an  action  by  the  state  to  recover  a  penalty  for  a  violation  of 

16.  Adams  v.  Woods,  2  Cranch  336,  17.  Hepner   v.    United   States,   213 

2   U.   S.    (L.   ed.)    297;   Stockwell  v.  U.  S.  103,  29  S.  Ct  474,  53  U.  S.  (L. 

United  States,  13  Wall.  531,  20  U.  S.  ed.)  720,  16  Ann.  Cas.  960,  27  L.R.A. 

(L.  ed.)  491;  Hepner  v.  United  States,  (N.S.)   739   and  note;   United   States 

213  U.  S.  103,  29  S.  Ct.  474,  53  U.  S.  v.  Regan,  232  U.  S.  37,  34  S.  Ct.  213, 

(L.  ed.)    720,  16  Ann.   Cas.  960,  27  58  U.  S.   (L.  ed.)  494. 

L.R.A.(N.S.)    739   and   note;    United  18.  Miami  Copper  Co.  v.  State,  17 

States  V.  Stevenson,  215  U.  S.  190,  30  Ariz.   179,  149   Pac.   758,   Ann.   Cas. 

S.    Ct.   35,   54   U.   S.    (L.   ed.)    153;  1916E  494;  Hammond  Packing  Co.  v. 

Chicago,  etc.,  R.  Co.  v.  United  States,  State,  81  Ark.  519,  100   S.  W.  407, 

220  U.  S.  559,  31  S.  Ct.  612,  55  U.  S.  1199,   126   A.    S.   R.   1047;    Western 

(L.  ed.)  582;  United  States  v.  Regan,  Union  Tel.  Co.  v.  State,  82  Ark.  309, 

232  U.  S.  37,  34  S.  Ct.  213,  58  U.  S.  101  S.  W.  748,  12  Ann.  Cas.  82;  Pal- 

(L.  ed.)  494;  Grant  Bros.  Constr.  Co.  mer  v.  York  Bank,  18  Me.  166,  36  Am. 

V.  United  States,  232  U.  S.  647,  34  S.  Dee.  710;  Hammett  v.  State,  42  Okla. 

Ct.  452,  58  U.  S.  (L.  ed.)  776;  State  384,  141  Pac.  419,  Ann.  Cas.  1916D 

V.  Indiana,  etc.,  R.  Co.,  133  Ind.  69,  1148;  Spicer  v.  Rees,  6  Rawle  (Pa.) 

32  N.  E.  817,  18  L.R.A.  502;  Stewart  119,  28  Am.  Dec.  648. 

V.  Waterloo  Turn  Verein,  71  la.  226,  Notes;    11    L.R.A.(N.S.)    667;    27 

32  N.  W.  275,  60  Am.  Rep.  786;  Dow  L.R.A. (N.S.)  743.    . 

V.  Norris,  4  N.  H.  16, 17  Am.  Dec.  400.  19.  Chicago  v.  Morell,  247  lU.  383, 

Note :  19  Ann.  Cas.  757.  93  N.  E.  295,  139  A.  S.  R.  340. 
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the  criminal  Uw  thereof,  where  no  individual  right  is  asserted,  and 
no  private  injury  is  to  be  compensated  or  redressed,  is  not  a  suit  of 
a  "civil  nature  in  law  or  in  equity"  within  the  meaning  of  the  act 
of  Congress  authorizing  a  removal  from  a  state  to  a  federal  court.  *^ 
And  an  action  instituted  and  conducted  under  the  provisions  of  a 
criminal  code,  which  gives  authority  for  the  prosecution  of  a  public 
oflFense,  the  only  punishment  for  which  is  a  fine,  by  a  penal  action, 
is  a  penal  action  and  not  a  civil  action,  although  it  may  be  con- 
ducted either  in  the  name  of  the  state,  or  in  the  name  of  an  individual 
if  the  whole  fine  is  given  to  the  individual.*  It  cannot  be  safely 
stated,  therefore,  that  all  actions  to  recover  penalties  are  purely  and 
wholly  civil  actions  or  actions  of  a  civil  nature.  As  will  appear 
more  fully  in  the  succeeding  sections  of  this  article  in  most  actions 
to  recover  a  penalty  the  civil  element  predominates  and  controls  the 
procedure,  but  in  some  actions  the  criminal  element  predominates 
and  the  rules  governing  such  actions  prevail.  Where  the  statute  does 
not  specifically  restrict  a  state  to  a  civil  action  to  recover  a  penalty, 
without  doubt  it  may  proceed  by  indictment  to  collect  the  same  if  the 
offense  is  also  made  criminal.*  The  right  to  maintain  a  civil  action 
to  recover  a  penalty  is  not  affected  by  the  fact  that  the  act  penalized 
is  also  made  a  crime  for  which  an  indictment  will  lie.' 

15.  Form  of  Action;  Pleading. — Debt  lies  whenever  a  sum  certain 
is  due  to  the  plaintiff,  or  a  sum  which  can  readily  be  reduced  to  a 
certainty — ^a  sum  requiring  no  further  valuation  to  settle  its  amount. 
It  is  not  necessarily  founded  on  contract.  It  is  immaterial  in  what 
manner  the  obligation  was  incurred,  or  by  what  it  is  evidenced,  if 
the  sum  owing  is  capable  of  being  definitely  ascertained.*  Hence 
an  action  of  debt  will  lie  to  recover  a  statutory  penalty.^  And  debt 
will  lie,  at  a  suit  of  the  state,  to  recover  the  penalties  imposed  by  a 
statute  which  provides  that  such  penalties  may  be  sued  for  and  recov- 

20.  State  v.   Chicago,  etc.,  R.  Co.,  13  Wall.  531,  20  U.  S.  (L.  ed.)  491; 

37  Fed.  497,  3  L.R.A.  554.  Chaffee  v.  United  States,  18  Wall.  516, 

1.  Com.  V.  American  Exp.  Co.,  167  21  U.  S.  (L.  ed.)  908;  United  States 
Ky.  685,  181  S.  W.  353,  Ann.  Cas.  v.  Regan,  232  U.  S.  37,  34  S.  Ct.  213, 
1916E  875.  58  U.  S.  (L.  ed.)  494;  Lewis  v.  Stein, 

2.  United  States  v.  Stevenson,  215  16  Ala.  214,  50  Am.  Dec.  177;  Miami 
U.  S.  190,  30  S.  Ct.  35,  54  U.  S.  (L.  Copper  Co.  v.  State,  17  Ariz.  179,  149 
ed.)  153.  Pac.  758,  Ann.  Cas.  1916E  494;  Geb- 

3.  United  States  v.  Regan,  232  U.  hart  v.  Adams,  23  111.  397,  76  Am. 
S.  37,  34  S.  Ct.  213,  58  U.  S.  (L.  ed.)  Dec.  702;  People  v.  Hartford  L.  Ins. 
494.  Co.,  252  111.  398,  96  N.  E.  1049,  37 

4.  See  AcrnONS,  vol.  1,  pp.  336,  336.   L.R.A.(N.S.)  778;  Ordwav  v.  Central 
6.  United  States  v.  Simms,  1  Cranch   Nat.  Bank,  47  Md.  217,  28  Am.  Rep. 

252,  2  U.  S.  (L.  ed.)  98;  Jones  v.  455;  Mapel  v.  John,  42  W.  Va.  30,  24 
Van  Zandt,  5  How.  215,  12  U.  S.  (L.  S.  E.  608,  57  A.  S.  R.  839,  32  L.R.A. 
ed.)  122;  StoekweU  ▼.  United  States,   800. 
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ered  by  the  state.*  The  fact  that  the  act  for  which  a  penalty  ia 
imposed  is  also  a  criminal  offense  does  not'  prevent  the  state  from 
maintaining  a  civil  action  to  recover  the  penalty,  for  it  cannot  be 
that  whether  an  action  of  debt  is  maintainable  or  not  depends  on 
the  question  who  is  the  plaintiff.'  But  where  the  statute  gives  a 
fight  of  action  without  prescribing  the  form,  the  action  is  to  be  adapted 
to  the  nature  of  the  case,  and  modeled  according  to  the  distinctions 
of  the  common  law.  It  may  be  an  action  of  debt,  assumpsit,  trespass, 
or  case,  as  the  particular  nature  of  the  wrong  or  injury  may  require.® 
An  action  to  recover  a  penalty,  though  in  form  ex  contractu,  is  in 
truth  and  fact  founded  on  a  tort.  Therefore  in  an  action  against 
several  it  is  not  necessary  to  establish  a  joint  liability  but  it  is  suffi- 
cient if  the  liability  of  any  of  the  defendants  be  shown.  Judgment 
may  be  entered  against  them  and  in  favor  of  the  others,  whose  com- 
plicity in  the  offense  for  which  the  penalty  is  prescribed  is  not  proved, 
precisely  as  though  the  action  were  in  form  as  well  as  in  substance 
ex  delicto.*  Where  the  statutory  rules  of  procedure  provide  that 
several  different  causes  of  action  may  be  joined  in  the  same  com- 
plaint that  are  capable  of  the  same  character  of  relief  it  is  permissible 
to  join  in  one  action  a  claim  for  several  penalties  growing  out  of 
an  alleged  violation  of  the  same  provision  of  a  statute.^* 

16.  Qui  Tam  Actions, — ^Usually  penalties  prescribed  by  statute  are 
given  at  large  to  any  common  informer;  or,  in  other  words,  to  any 
such  person  or  persons  as  will  sue  for  the  same.  And  hence  such 
actions  are  called  "popular"  actions,  because  they  are  given  to  the 
people  in  general.  Sometimes  one  part  is  given  to  the  king,  to  the 
j)oor,  or  to  some  public  use,  and  the  other  part  to.  the  informer  or 
prosecutor;  and  then  the  suit  is  called  a  qui  tam  action,  because  it 
is  brought  by  a  person  "qui  tam  pro  domino  rege,  etc.,  quam  pro  se 
ipso  in  hac  parte  scquitur"  (who  prosecutes  this  suit  as  well  for  the 
king,  etc.,  as  for  himself).**  But  if  an  individual  is  entitled  to  the 
whole  penalty,  when  he  brings  the  suit,  he  may  sue  as  he  would  in 
any  common  action  of  debt,  and  the  commencement  of  his  declaxa- 

6.  Stockwell   V.   United    States,   13   232  U.  S.  37,  34  S.  Ct.  213,  58  U.  S. 
Wall.   531,   20   U.    S.    (L.    ed.)    491;    (L.  ed.)  494. 

Hepner  v.  United   States,  213   U.   S.  8.  Mapel  v.  John,  42  W.  Va.  30,  24 

103,  29  S.  Ct.  474,  53  U.  S.  (L.  ed.)  S.  E.  608,  57  A.  S.  R.  839,  32  L.R.A. 

720,    16    Ann.    Cas.    960,    27    L.R.A.  800. 

(N.S.)  739  and  note.  9.  Chaffee  v.  United  States,  18  Wall. 

7.  Stockwell    V.    United    States,   13  516,  21  U.  S.  (L.  ed.)  908. 

Wall.    531,   20   U.    S.    (L.   ed.)    491;       10.  Miami  Copper  Co.  v.  State,  17 

United  States  v.  Zucker,  161  U.  S.  475,  Ariz.   179,   149   Pac.   758,  Ann.   Cas. 

16  S.  Ct.  641,  40  U.  S.  (L.  ed.)  777;   1916E  494. 

Hepner  v.  United  States,  213  U.  S.  103,       11.  Miami  Copper  Co.  v.  State,  17 

29  S.  Ct.  474,  53  U.  S.  (L.  ed.)  720,   Ariz.   179,  149   Pac.   758,  Ann.   Caa. 

16    Ann.    Cas.   960,   27   L.R.A.(N.S.)    1916E  494. 

739  and  note;  United  States  v.  Regan. 
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tion  is  the  same.**  When  a  statute  prohibits  an  act  under  a  penalty, 
and  gives  one-half  of  it  to  the  public  and  the  remainder  to  a  common 
informer,  the  state  may  prosecute  for  the  whole,  unless  a  common 
informer  has  commenced  a  qui  tam  suit  for  the  penalty.*'  The 
person  who  first  commences  a  qui  tam  action  to  recover  a  penalty 
given  by  statute  attaches  a  right  in  himself  to  the  penalty,  which 
cannot  be  divested  by  a  subsequent  suit,  brought  by  any  other  common 
informer  or  by  the  state.*'*  This  has  frequently  occasioned  offenders 
to  procure  their  own  friends  to  begin  a  suit,  in  order  to  forestall 
and  prevent  other  actions;  which  practice  was  in  some  measure  pre- 
vented by  an  English  statute  (4  Hen.  VII,  c.  20)  which  enacted  that 
no  recovery,  otherwise  than  by  verdict,  obtained  by  collusion  in  an 
action  popular,  should  be  a  bar  to  any  other  action  prosecuted  bona 
fide.**  Although  a  common  informer  may  bring  an  action  generally 
in  his  own  name,  yet,  when  the  penalty  is  either  given  partly  to 
the  state,  the  poor  of  the  township,  or  others,  he  must  declare  spe- 
cially qui  tam,  in  order  that  the  interest  of  those  who  have  rights 
may  appear  of  record  and  be  asserted.**  If  an  action  is  brought  in 
the  name  of  the  people,  it  must  appear  of  record  who  the  informer  is 
in  order  to  entitle  him  to  his  share  of  the  penalty,  otherwise  the 
whole  penalty  goes  to  the  state.*'  A  qui  tam  action  where  part  of 
the  penalty  goes  to  the  county  cannot  be  released  by  the  plaintiff, 
when  the  action  is  brought  in  his  name,  nor  in  any  way  compounded 
without  leave  of  the  court  and  the  assent  of  the  county  attorney,  who, 
notwithstanding  any  adjustment  made  by  the  parties,  has  a  right  to 
proceed  with  the  case  until  the  penalty  is  paid.*®  But  if  the  action 
is  brought  in  the  name  of  the  people,  a  nonsuit  may  be  granted  in 
favor  of  the  defendant,  with  the  consent,  or  on  the  motion,  of  the  pros- 
ecuting attorney,  and  against  the  objection  of  the  common  informer.*® 
In  a  qui  tam  action,  the  judgment  should  be  rendered  in  favor  of 
the  informer  of  the  uses  expressly  in  the  statute,  and  it  is  error  to 
render  judgment  in  favor  of  the  state.*^ 

17.  Jurisdiction  Generally. — Actions  for  penalties  are  civil  actions, 
and  therefore  should  be  regarded  as  embraced  within  a  legislative 
grant  of  civil  jurisdiction,  unless  the  legislature  has  evinced  a  design 

12.  Lewis  V.  Stein,  16  Ala.  214,  50       15.  Miami  Copper  Co.  v.  State,  17 
Am.  Dec.  177.  Ariz.   179,  149   Pac.   758,  Ann.    Cas. 

13.  Miami  Copper  Co.  v.  State,  17   1916E  494. 

Ariz.  179,  149   Pac.   758,   Ann.   Cas.  16.  Note:  50  A.  S.  R.  559. 

1916E  494;  State  v.  Smith,  49  N.  H.  17.  State  v.  Smith,  49  N.  H.  155,  6 

155,  6  Am.  Rep.  480.  Am.  Rep.  480. 

Note:  50  A.  S.  R.  560.  18.  Note:  50  A.  S.  R.  559. 

14.  Miami  Copper  Co.  v.  State,  17  19.  State  v.  Smith,  49  N.  H.  155, 
Ariz.  179,  149  Pac.  758,   Ann.    Cas.  6  Am.  Rep.  480. 

1916E  494.  Note :  50  A.  S.  R.  559. 

Note:  50  A.  S.  R.  560.  20.  Note:  50  A.  S.  R.  559. 
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to  exclude  them  from  the  grant.^  Where  the  jurisdiction  of  the 
court  depends  on  the  amount  in  controversy,  if  it  is  permissible  to 
join  in  the  complaint  counts  for  several  different  penalties  it  is  not 
the  penalty  of  the  statute  taken  singly  which  determines  the  juris- 
diction of  the  court;  but  it  is  the  cumulated  penalty  sought  to  be 
recovered  in  the  one  action  that  fixes  the  jurisdiction.  The  several 
penalties  incurred  may  be  sued  for  in  one  action,  and  the  court 
having  jurisdiction  of  the  aggregate  sum  is  a  court  of  competent 
jurisdiction  in  which  such  suit  may  be  instituted.*  It  has  been 
stated  broadly  that  equity  never  enforces  a  penalty.'  So  general  a 
statement  is  not  accurate.  The  unsoundness  of  this  rule  lies  in  the 
failure  to  mark  the  distinction  between  the  statutory  penalties  and 
penalties  created  by  contract  between  private  persons.  The  latter 
courts  of  equity  refuse  to  enforce,  but  the  former,  the  expression  of 
the  will  of  the  lawmaking  power,  the  courts  of  equity  will  not  under- 
take to  disregard  and  nullify  by  refusing  their  aid  ijQ  proper  cases. 
Therefore  if  equity  has  jurisdiction,  as  of  proceedings  to  abate  a 
nuisance,  under  the  rule  that  when  a  court  of  equity  has  once  assumed 
jurisdiction  of  a  cause  on  any  equitable  ground,  it  will  retain  such 
jurisdiction  until  all  the  matters  involved  are  finally  disposed  of,* 
when  a  suit  has  been  brought  to  abate  a  nuisance,  the  court  may 
not  only  decree  the  abatement,  but  may  also  proceed  to  enforce  any 
statutory  penalty  that  may  be  prescribed.* 

18.  Territorial  Jurisdiction. — It  is  a  universally  accepted  rule  of 
law  that  penal  statutes  will  not  be  recognized  or  enforced  in  juris- 
dictions other  than  those  in  which  they  are  enacted.*  Beyond  doubt, 
except  in  cases  removed  from  a  state  court  in  obedience  to  an*  express 
act  of  Congress  in  order  to  protect  rights  under  the  constitution  and 
laws  of  the  United  States,  a  circuit  court  of  the  United  States  cannot 
entertain  jurisdiction  of  a  suit  in  behalf  of  the  state,  or  of  the  people 
thereof,  to  recover  a  penalty  imposed  by  way  of  punishment  for  a 
violation  of  a  statute  of  the  state.  On  similar  grounds,  the  courts 
of  a  state  cannot  be  compelled  to  take  jurisdiction  of  a  suit  to  recover 
a  like  penalty  for  a  violation  of  a  law  of  the  United  States.'    In  one 

1.  Note:  27  L.R.A.(N.S.)  744.  Co.,  215  111.  47,  74  N.  E.  69,  106  A.  S. 

2.  Miami  Copper  Co.  v.  State,  17  R.  153,  2  Ann.  Cas.  802  and  note; 
Ariz.  179,  149  Pac.  758,  Ann.  Cas.  Great  Western  Machinery  Co.  v. 
1916E  494.  And  see  Courts,  vol.  7,  Smith,  87  Kan.  331,  124' Pac.  414, 
p.  1056.  Ann.    Cas.   1913E   243   and   note,   41 

3.  See  Equity,  vol.  10,  pp.  336-338.  L.R.A.(N.S.)  379  and  note;  Attrill  v. 

4.  See  Equity,  vol.  10,  p.  370  et  Huntinprton,  70  Md.  191,  16  Atl.  651, 
seq.  14  A.  S.  R.  344  and  note,  2  L.R.A. 

5.  State  V.  Marshall,  100  Miss.  626,  779  and  note,  reversed  on  another 
56  So.  792,  Ann.  Cas.  1914A  434.  point  in  146  U.  S.  657,  13  S.  Ct.  224, 

6.  Wisconsin  v.  Pelican  Ins.  Co.,  127  36  U.  S.  (L.  ed.)  1123.  See  Conflict 
U.  S.  265,  8  S.  Ct.  1370,  32  U.  S.  (L.  of  Laws,  vol.  5,  pp.  103^-1035. 

ed.)   239;  Raisor  v.  Chicago,  etc.,  R.       7.  Huntington  v.  Attrill,  146  U.  S. 
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sense,  every  law  imposing  a  penalty  or  forfeiture  may  be  deemed  a 
penal  law;  in. another  sense,  such  laws  are  often  deemed,  and  truly 
deserve  to  be  called,  remedial.*  And  an  action  in  which  a  judgment 
for  money  only  is  sought,  even  if  in  some  aspects  it  is  one  of  a  penal 
nature,  may  be  brought  wherever  the  defendant  is  found  and  is  served 
with  process,  unless  some  statute  requires  it  to  be  brought  in  a  par- 
ticular jurisdiction.®  The  test  whether  a  law  is  penal,  in  the  strict 
and  primary  sense,  is  whether  the  wrong  sought  to  be  redressed  is  a 
wrong  to  the  public,  or  a  wrong  to  the  individual.^®  And  a  distinc- 
tion has  been  made  between  statutes  which  are  entirely  penal,  their 
sole  purpose  being  to  punish  a  violation  of  the  law  for  the  public 
benefit,  and  those  which  are  in  part  compensatory,  the  violator  being 
required  to  make  good  to  an  individual,  a  possible  loss  having  some 
connection  with  his  default  It  is  universally  held  that  statutes  of 
the  former  character  can  be  executed  only  by  the  sovereignty  enacting 
them.  But  by  the  weight  of  later  authority,  and  by  the  better  reason, 
actions  may  be  maintained  anywhere  to  enforce  the  liability  to  an 
individual,  created  by  statutes  of  the  latter  kind.**  Hence  a  statute 
requiring  a  corporation  to  file  an  annual  statement  showing  its  finan- 
cial condition,  and  making  its  officers  individually  liable  for  ite 
debts  in  case  of  default,  is  not  purely  penal  and  will  be  enforced  in 
another  state.*^  On  the  other  hand  similar  statutes  have  been  held 
to  be  penal  and  not  enforceable  in  another  state.*'  While  it  has 
been  held  that  the  enforceability  of  a  statute  imposing  a  liability  on 
stockholders  for  failing  to  comply  therewith  in  another  state  is  not 
affected  by  the  fact  that  the  courts  of  the  state  enacting  it  have 
characterized  it  as  penal  in  connection  with  the  rule  of  strict  con- 
struction and  with  the  application  of  a  statute  of  limitations  on  actions 

657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  Md.  191, 16  Atl.  651,  14  A.  S.  R.  344, 

1123,  reversing:  on  another  point  70  2  L.R.A.  779;  Great  Western  Machin- 

Md.  191,  16  Atl.   651,  14  A.   S.  B.  ery  Co.  v.  Smith,  87  Kan.  331,  124 

344,  2  L.R.A.  779.  Pac.  414,  Ann.   Cas.  1913E   243,  41 

8.  Taylor  v.  United  States,  3  How.  L.R.A.(N.S.)  379  and  note. 
197,  11  U.  S.  (L.  ed.)  559.  Note:  14  A.  S.  R.  352. 

9.  U.  S.  V.  Zucker,  161  U.  S.  475,  12.  Great  Western  Machinery  Co.  v. 
16  S.  Ct.  641,  40  U.  S.  (L.  ed;)  777;  Smith,  87  Kan.  331, 124  Pac.  414,  Ann. 
Hepner  v.  United  States,  213  U.  S.  Cas.  1913E  243  and  note,  41  L.R.A. 
103,  29  S.  Ct.  474,  53  U.  S.  (L.  ed.)  (N.S.)  379  and  note.  See  also  Cob- 
720,  16  Ann.  Cas.  960,  27  L.R.A.  porations,  vol.  7,  pp.  511-512. 
(N.S.)  739.  13.  Plymouth   First   Nat.    Bank   v. 

10.  Huntington  v.  AttriU,  146  U.  S.  Price,  33  Md.  487,  3  Am.  Rep.  204; 
657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  Halsey  v.  McLean,  12  Allen  (Mass.) 
1123,  reversing  on  another  point  70  438,  90  Am.  Dec.  157. 

Md.  191, 16  AtL  651.  J 4  A.  S.  R.  344,  Notes:  14  A.  S.  R.  352;  Ann.  Cas. 

2  L.R.A.  779.  1913E  245. 

11.  Huntington  v.  Attrill,  146  U.  S.  And  see  Cobpoeations,  voL  7,  pp. 
657,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  369-37L 

1123,  reversing  on  another  point  70 
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to  recover  a  penalty/^  there  is  authority  for  the  rule  that  a  statute 
imposing  such  a  liability,  having  been  declared  to  be  a  penal  statute 
bv  the  courts  of  the  state  where  enacted,  will  not  be  enforced  in 
another  jurisdiction.** 

19.  Action  on  Judgment  Based  on  Penalty. — ^The  rule  that  the 
courts  of  no  country  execute  the  penal  laws  of  another  applies  not 
only  to  all  suits  in  favor  of  the  state  for  the  recovery  of  pecuniary 
penalties  for  any  violation  of  statutes  for  the  protection  of  its  revenue 
or  other  municipal  laws  but  to  all  judgments  for  such  penalties.  The 
essential  nature  and  real  foundation  of  a  cause  of  action  are  not 
changed  by  recovering  judgment  upon  it;  and  the  technical  rules, 
which  regard  the  original  claim  as  merged  in  the  judgment,  and  the 
judgment  as  implying  a  promise  by  the  defendant  to  pay  it,  do  not 
preclude  a  court  to  which  a  judgment  is  presented  for  affirmative 
action  (while  it  cannot  go  behind  the  judgment  for  the  purpose  of 
examining  into  the  validity  of  the  claim)  from  ascertaining  whether 
the  claim  is  really  one  of  such  a  nature  that  the  court  is  authorized 
to  enforce  it.  Therefore  an  action  cannot  be  maintained  in  another 
state  to  enforce  a  judgment  recovered  under  a  penal  statute.  The 
application  of  this  rule  to  the  courts  of  the  several  states  and  of  the 
United  States  is  not  affected  by  the  provisions  of  the  constitution 
and  of  the  act  of  Congress,  by  which  tlie  judgments  of  the  courts  of 
any  state  are  to  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
state  in  which  they  were  rendered.*"* 

20.  Statute  of  Limitations. — A  statute  of  limitations  applicable  to 
criminal  proceeding  has  been  held  not  to  apply  to  an  action  to 
recover  a  penalty,*'  although  an  act  limiting  prosecutions  on  penal 
statutes  extends  as  well  to  actions  of  debt  to  recover  the  penalty  as 
well  as  to  informations  and  indictments.*®  In  a  majority  of  the 
jurisdictions  wherein  the  question  has  been  passed  on,  it  has  been 
held  that  the  general  rule  obtaining  in  civil  actions  that  the  statute 
of  limitations  must  be  pleaded  in  apt  time  or  it  will  be  deemed  to 
have  been  waived  does  not  apply  to  an  action  for  a  penalty.  The 
statute  of  limitations  may  be  set  up  as  a  defense  in  such  an  action 
under  a  general  plea  denying  the  existence  of  the  plaintiff's  cause  of 
action.    The  time  within  which  an  action  may  be  brought  to  recover 

14.  Great  Western  Machinery  Co.  v.  (L.  ed.)  239;  Huntington  v.  Attrill, 
Smith,  87  Kan.  331,  124  Pac.  414,  146  U.  S.  657.  13  S.  Ct.  224,  36  U.  S. 
Ann.  Cas.  1913E  243  and  note,  41  (L.  ed.)  1123,  reversing  on  another 
L.R.A.(N.S.)  379  and  note.  point   70    Md.   191,   16   Atl.   651,   14 

15.  Commercial  Nat.  Bank  v.  Kirk,  A.  S.  R.  344  and  note,  2  L.R.A.  779 
222  Pa.  St.  567,  71  Atl.  1085,  128  A.  and  note.  See  also  Judgments,  vol. 
S.  R.  823.  16,  p.  917. 

Note:  Ann.  Cas.  1913E  245.  IV.  Note:  27  L.R.A.(N.S.)  744. 

16.  Wisconsin  v.  Pelican  Ins.  Co.,  18.  Adams  v.  Woods,  2  Cranch  336, 
127  U.  S.  265,  8  S.  Ct.  1370,  32  U.  S.   2  U.  S.  (L.  ed.)  *J97. 
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a  penalty  is  of  the  essence  of  the  cause  of  action  and  must  appear 
as  a  part  of  the  plaintiff's  case.^®  On  the  other  hand,  authority  is 
not  lacking  to  support  the  rule  that  the  statute  of  limitations  is  a 
matter  of  defense  and  may  or  may  not  be  taken  advantage  of,  as  the 
defendant  in  an  action  desires;  but  that  in  order  to  have  the  advantage 
that  the  statute  offers,  the  defendant  must  specially  plead  it  as  a 
defense ;  **^  and  where  the  statute  of  limitations  is  not  pleaded  at 
the  proper  time  in  an  action  to  recover  a  penalty,  the  question  can- 
not be  considered  on  appeal.^ 

21.  Enforcement  of  Penalties  by  Executive  or  Administrative 
Officer. — ^It  has  been  contended  that  in  all  cases  of  penalty  or  punish- 
ment, enforcement  must  depend  on  the  exertion  of  judicial  power, 
either  by  civil  or  criminal  process,  since  the  distinction  between  judi- 
cial and  administrative  or  executive  functions  cannot  be  preserved 
consistently  with  the  recognition  of  an  administrative  or  executive 
power  to  enforce  a  penalty  without  resort  to  judicial  authority.  But 
that  proposition,  although  it  has  sometimes  been  accepted,*  magnifies 
the  judicial  to  the  detriment  of  all  other  departments.  The  legislation 
of  Congress  from  the  beginning,  not  only  as  to  tariff,  but  as  to  internal 
revenue,  taxation,  and  other  subjects,  has  proceeded  on  the  conception 
that  it  was  within  the  competency  of  Congress,  when  legislating  as 
to  matters  exclusively  within  its  control,  to  impose  appropriate  obli- 
gations, and  sanction  their  enforcement  by  reasonable  money  penal- 
ties, giving  to  executive  officers  the  power  to  enforce  such  penalties 
without  the  necessity  of  invoking  the  judicial  power.  And  it  has 
been  held  that  as  the  authority  of  Congress  over  the  right  to  bring 
aliens  into  the  United  States  embraces  every  conceivable  aspect  of 
that  subject,  it  must  follow  that,  if  Congress  has  deemed  it  necessary 
to  impose  particular  restrictions  on  the  coming  in  of  aliens,  and  to 
sanction  such  prohibitions  by  penalties  enforceable  by  administrative 
authority,  that  is,  by  the  secretary  of  commerce,  it  follows  that  the 
constitutional  right  of  Congress  to  enact  such  legislation  is  the  sole 
measure  by  which  its  validity  is  to  be  determined  by  the  courts.* 

Defenses 

22.  Former  Jeopardy. — The  rule  that  no  person  shall  be  twice  put 
in  jeopardy  for  the  same  offense  refers  exclusively  to  criminal  pro- 

19.  Note:  12  Ann.  Gas.  87.  1.  Note:  12  Ann.  Cas.  87. 

20.  Western  Union  Tel.  Co.  v.  State,  2.  Eureka  Harbor  Com'rs  v.  Excel- 
82  Ark.  309,  101  S.  W.  748,  12  Ann.  sior  Redwood  Co.,  88  Cal.  491,  26  Pac. 
Cas.  82  and  note;  Gebhart  v.  Adams,  375,  22  A.  S.  R.  321. 

23  111.   397,  76   Am.  Dec.   702.     See       3.  Oceanic  Steam  Nav.  Co.  v.  Stran- 
LiMFTATiON  OP  ACTIONS,  vol.   17,   p.   ahan,  214  U.  S.  320,  29  S.  Ct.  671,  53 
988,  as  to  pleading  the  statute  of  limi-   U.  S.  (L.  ed.)  1013. 
tations  generally. 
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ceedings,  and  does  not  mean  that  a  person  who  has  done  an  act  con- 
stituting both  a  civil  wrong  and  a  crime  may  not  be  called  on  to 
ajiswer  for  the  act  in  both  aspects.*  Therefore  a  proceeding  to  recover 
a  penalty  is  not  barred  by  a  conviction  or  acquittal  on  a  criminal 
charge  involving  the  same  act.*  The  jury,  without  any  departure 
from  the  strict  letter  of  the  law  or  from  any  misapprehension  of  the 
evidence,  might  acquit  in  a  criminal  action,  and  on  the  same  proof, 
and  with  equal  propriety,  render  a  verdict  for  the  amount  of  the 
penalty.*  Historically,  and  on  principle,  it  would  seem  that  the 
doctrine  of  former  jeopardy  has  no  relation  to  a  deprivation  of  prop- 
erty, but  only  to  such  a  criminal  punishment  as  might  result  in 
the  deprivation  of  life  or  liberty.  In  other  words,  one  is  not  placed 
in  "jeopardy"  by  a  proceeding  affecting  only  property  rights.  Indeed, 
it  seems  that  at  common  law,  to  enforce  the  forfeiture  and  recover  the 
property,  a  second  action  might  be  necessary.'  Even  though  a  penalty 
is  viewed  as  a  punishment,  the  rule  stated  is  still  applicable,  for  it 
is  undoubtedly  competent  for  the  legislature  to  subject  any  particular 
offense  both  to  a  penalty  and  a  criminal  prosecution ;  it  is  not  punish- 
ing the  same  offense  twice.  They  are  but  parts  of  one  punishment ; 
they  both  constitute  the  punishment  which  the  law  inflicts  upon  the 
offense.  That  they  are  enforced  in  different  modes  of  proceeding, 
and  at  different  times,  does  not  affect  the  principle.  It  might  as  well 
be  contended  that  a  man  was  punished  twice,  when  he  was  both  fined 
and  imprisoned,  which  he  may  be  in  most  misdemeanors,®  Still 
the  constitutional  provision  that  no  person  shall  be  twice  put  in  jeop- 
ardy for  the  same  offense  has  been  applied  in  actions  to  recover  a 
penalty  which  were  viewed  as  a  second  prosecution  for  the  same  crime 
or  misdemeanor,  and,  therefore,,  barred  by  a  former  conviction  or 
acquittal.® 

23.  Instigation. — One  cannot  arrange  for  a  crime  to  be  committed 
against  himself  or  his  property,  and  aid,  encourage,  or  solicit  the 
commission  of  the  crime,  but  if  he  does  not  induce  or  advise  the 
commission  of  the  crime,  and  merely  creates  the  condition  under 
which  an  offense  against  the  public  may  be  committed,  the  rule  does 
not  apply.  It  is  not  a  violation  of  the  law  to  find  out  whether  offenses 
axe  being  committed,  although  it  is  done  by  artifice  or  deceit,  such 
as  the  use  of  decoy  letters,  writing  letters  under  assumed  names,  or 

4.  See  CwinNAL  Law,  vol.  8,  p.  137.  L.R.A.(N.S.)  755. 

5.  Stout  v.  State,  36  Okla.  744,  130  7.  Stout  v.  State,  36  Okla.  744,  130 
Pac.  553,  Ann.  Cas.  1916E  858,  45  Pac.  553,  Ann.  Cas.  1916E  858,  45 
L.R.A.(N.S.)  884.     See  also  State  v.  L.R.A.(N.S.)  884. 

Schoonover.   135   Ind.   526,  35  N.   E.  8.  Stout  v.  State,  36  Okla.  744,  130 

119,  21  L.R.A.  767   (maintaining  the  Pac.   553,   Ann.    Cas.  1916E   858,   45 

converse  of  the  proposition  stated  in  L.R.A.(N.S.)    884    (stating   the   New 

the  text).  York  rule). 

6.  Notes:  11  L.R.A.(N.S.)   667;  27  9.  Note:  11  L.R.A.(N.S.)  667. 
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furnishing  money  to  secure  evidence.  There  is  no  substantial  dis- 
tinction between  the  act  of  one  who  secures  evidence  of  criminal 
acts  for  a  reward,  and  the  act  of  an  informer  in  a  proceeding  to 
recover  a  penalty,  and  it  has  been  held  that  one  does  not  lose  the 
right  to  share  in  a  penalty  imposed  for  the  rebating  of  life  insurance 
premiums  by  the  fact  that  he  furnished  the  money  to  pay  the  pre- 
mium and  directed  an  applicant  to  secure  a  rebate  if  possible.^® 

Trial  and  Review 

24.  Rules  of  Procedure  Applicable. — Inasmuch  as  actions  to  recover 
a  penalty  are  considered  civil  both  in  form  and  substance  the  rules 
of  civil  procedure  generally  apply  to  them,  both  as  to  the  pleading 
and  as  to  the  proof,**  unless  otherwise  directed  by  the  statute  impos- 
ing the  penalty.*-  Of  course  where  it  is  within  the  option  of  the 
state  to  proceed  either  by  civil  or  criminal  procedure,  if  it  chooses 
the  latter  method  the  defendant  is  entitled  to  all  the  protective  privi- 
leges which  the  constitutions  throw  around  one  accused  of  a  crime.** 
But  if  a  civil  action  is  brought  there  would  appear  to  be  no  more 
reason  why  a  defendant  should  be  entitled  to  the  privileges  of  one 
accused  of  crime  than  would  be  the  defendant  in  an  action  for  dam- 
ages for  a  negligent  killing,  because  the  negligence  amounted  to 
manslaughter.^*  A  defendant  in  a  civil  action  to  recover  a  penalty 
is  not  entitled  to  a  jury  trial  under  a  constitutional  provision  that 
the  trial  of  all  crimes  shall  be  by  jury,  for  such  a  provision  relates 
strictl\'  to  criminal  prosecutipns ;  **  and  the  same  rule  applies  even 
though  the  prosecution  is  by  information  to  recover  a  small  penalty, 
for  such  a  constitutional  provision  does  not  relate  to  petty  offenses.*'* 
But  if  the  penalty  sued  for  is  large  enough  the  defendant  may  bo 
entitled  to  a  jury  trial  under  a  statute  providing  that  in  a  civil  action 
of  debt  involving  a  specified  amount  a  jury  trial  is  demandable  of 
right.*'  Under  a  statutory  provision  requiring  a  unanimous  verdict 
by  a  jury  of  twelve  men  in  all  cases  cognizable  at  common  law  it 
has  been  held  that  while  a  statute  providing  for  a  penalty  may  create 
a  new  liability  unknown  to  the  common  law,  when  such  liability  does 

10.  People  V.  Hartford  Life  Ins.  13.  United  States  v.  Stevenson,  215 
Co.,  252  111.  398,  96  N.  E.  1049,  37  U.  S.  190,  30  S.  Ct.  35,  64  U.  S. 
LR.A.(N.S.)  778.    And  see  Criminal    (U  ed.)  153. 

Law,  vol.  8,  p.  126  et  seq.  14.  Note:  27  L.R.A.(N.S.)  743. 

11.  United  States  v.  Regan,  232  U.  15.  United  States  v.  Regan,  232  U. 
8.  37,  34  S.  Ct.  213,  58  U.  S.  (L.  ed.)  S.  37,  34  S.  Ct.  213,  58  U.  S.  (L.  ed.) 
494;  Western  Union  Tel.  Co.  v.  State,  494. 

82  Ark.  309,  101  8.  W.  748,  12  Ann.       16.  Schick  v.  United  States,  195  U. 

Cas.  82.  S.  65,  24  S.  Ct.  826,  49  U.  S.  (L.  ed.) 

Note:  27  L.R.A.(N.S.)  745.  99,  1  Ann.  Cas.  585. 

12.  United  States  v.  Regan,  232  U.  17.  United  States  v.  Regan,  232  U. 
S.  37,  34  S.  Ct.  213,  58  U.  8.  (L.  S.  37,  34  8.  Ct.  213,  58  U.  S.  (L. 
ed.)  494.  ed.)  494. 
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arise  it  is  then  ascertained  that  there  is  a  debt  on  a  liability  created 
by  the  statute,  and  such  a  case  is  upon  the  principles  of  the  common 
law  cognizable  at  law  in  an  action  of  debt  on  the  liability  thus  cre- 
ated.^8 

25.  Burden  and  Degree  of  Proof. — The  burden  of  proof  is  on  the 
state  or  other  party  seeking  to  enforce  a  penalty  to  show  that  the 
statute  imposing  it  has  been  violated.^®  A  suit  for  a  penalty  being 
by  ordinary  civil  proceedings,  usually  a  party  to  succeed  must  estab- 
lish the  averments  of  his  petition  by  a  preponderance  of  evidence 
only.^®  And  even  though  a  criminal  act  be  the  basis  of  recovery 
the  great  weight  of  modern  authorities  is  in  favor  of  the  rule  that 
it  is  sufficient  to  establish  the  existence  of  the  crime  by  a  preponder- 
ance of  the  evidence,  and  the  plaintiff  is  not  required  to  prove  the 
crime  in  such  civil  action  beyond  a  reasonable  doubt.*  This  is  so 
because  the  purpose  of  the  action  is  not  the  punishment  of  the  defend- 
ant in  the  sense  legitimately  applicable  to  the  term,  but  such  action 
is  brought  to  recover  the  penalty  as  a  fixed  sum  by  way  of  indem- 
nity to  the  public  for  the  injury  suffered  by  reason  of  the  violation 
of  the  statute.  The  effect  is  merely  to  charge  the  defendant  with 
pecuniary  liability,  while  a  criminal  prosecution  is  had  for  the  purpose 
of  punishment  of  the  accused.^  But  there  is  support  for  the  rule 
that  while  the  law  does  not  require  the  same  completeness  of  proof 
in  cases  of  this  character  that  is  required  in  criminal  prosecutions, 
where  life  or  liberty  is  in  jeopardy,  yet  the  evidence  must  be  of 
such  a  character  as  to  bring  home  to  the  jury  a  reasonable  and  well 
founded  belief  of  the  guilt  of  the  defendant  and  that  more  than  a 
mere  preponderance  of  evidence  is  necessary,'  and  even  that  the  plain- 
tiff must  make  out  his  proof  beyond  a  reasonable  doubt.* 

26.  Right  to  Be  Confronted  by  Witnesses;  Privilege  against  Self- 
incrimination. — A  witness  who  proves  facts  entitling  the  plaintiff, 

18.  Miami  Copper  Co.  v.  State,  17  Hammett  v.  State,  42  Okla.  384,  141 
Ariz.   179,   149   Pac.  758,   Ann.   Cas.  Pac.  419,  Ann.  Cas.  1916D  1148. 
lOlfiE  494.  Notes:  50  A.  S.  R.  557;  27  L.B.A. 

19.  State  V.  Chicago,  etc.,  R.  Co.,  (N.S.)  746. 

122  la.  22,  96  N.  W.  904,  101  A.  S.  R.  2.  State  v.  Chicago,  etc.,  R.  Co.,  122 
254.  la.  22,  96  N.  W.  904,  101  A.  S.  R. 

20.  State  v.  Chicago,  etc.,  R.  Co.,  122  254. 

la.  22,  96  N.  W.  904,  101  A.  S.  R.       3.  Note:  27  L.R.A.(N.S.)  748. 
254.  4.  Chafee  v.  United  States,  18  Wall. 

1.  United  States  v.  Regan,  232  U.  S.  516,  21  U.  S.    (L.  ed.)   908.     Doubt 

37,  34  S.  Ct.  213,  58  U.  S.  (L.  ed.)  has  been  expressed  as  to  whether  the 

494;  Grant  Bros.  Constr.  Co.  v.  United  court  actually  held  in  the  case  that 

States,  232  U.  S.  647,  34  S.  Ct.  452,  proof  beyond  a  reasonable  doubt  was 

58  U.  S.   (L.  ed.)  776;  State  v.  Chi-  necessary,  it  being  said  that  the  point 

cago,  etc.,  R.  Co.,  122  la.  22,  96  N.  W.  was  not  raised  in  the  case.    See  State 

904,  101  A.  S.  R.  254;  Stout  v.  State,  v.  Chicago,  etc.,  R.   Co.,  122  la.  22, 

36    Okla.    744,    130    Pac.    553,    Ann.  96  N.  W.  904,  101  A.  S.  R.  254. 
Cas.  1916E  858,  45  L.R,A.(N.S.)  884; 
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even  if  the  plaintiflf  is  the  government,  to  a  judgment  for  money 
only,  and  not  to  a  judgment  which  directly  involves  the  personal 
safety  of  the  defendant,  is  not  a  witness  against  an  "accused"  in  a 
criminal  prosecution  within  the  meaning  of  the  constitutional  pro- 
visions giving  one  accused  of  a  crime  the  right  to  be  confronted  by 
the  witnesses  against  him.  The  defendant  in  an  action  to  collect 
a  penalty  is  no  more  entitled  to  be  confronted  at  the  trial  with  the 
witnesses  of  the  plaintiff  than  he  would  be  in  a  case  where  the  evi- 
dence related  to  a  claim  for  money  that  could  be  established  without 
disclosing  any  facts  tending  to  show  the  commission  of  crime  *  There- 
fore the  plaintiff  is  not  precluded  from  establishing,  according  to  the 
practice  in  strictly  civil  cases,  his  right  to  a  judgment  by  depositions 
taken  in  the  usual  form,  without  confronting  the  defendant  with  the 
witnesses  against  him.*  One  exception  to  the  rule  that  in  an  action 
to  recover  a  penalty  the  safeguards  thrown  around  one  accused  of  a 
crime  do  not  apply  is  that  in  such  an  action  the  defendant  cannot 
be  compelled  to  be  a  witness  against  himself.' 

27.  Admissibility  of  Character  Evidence. — ^In  a  direct  prosecution 
for  a  crime  evidence  of  the  defendant's  good  character  is  universally 
admitted,®  but  in  civil  actions  evidence  of  good  character  is  not 
admissible  on  behalf  of  the  defendant  in  the  first  instance.*  The 
rule  both  in  England  and  the  United  States  is  that  in  a  civil  action 
to  recover  a  penalty  evidence  of  the  defendant's  good  character  is 
not  admissible.*®  However,  if  in  an  action  to  recover  a  penalty 
the  criminal  element  predominates  so  that  in  substance  the  proceed- 
ings may  justly  be  regarded  as  criminal,  the  defendant  may  be 
allowed  to  prove  his  good  character.** 

6.  United  States  v.  Zucker,  161  U.  (N.S.)  884  (stating  rule). 

S.  475,  16  S.  Ct.  641,  40  U.  S.   (L.  7.  Boyd  v.  United  States,  116  U.  S. 

ed.)    777;  Hepner  v.   United   States,  616,  6  S.  Ct.  524,  29  U.  S.  (L.  ed.) 

213  U.  S.  103,  29  S.  Ct.  474,  53  U.  S.  746;  Lees  v.  United  States,  150  U.  S. 

(L.  ed.)   720,  16  Ann.  Cas.  960,  27  476,  14  S.  Ct.  163,  37  U.  S.  (L.  ed.) 

L.R.A.(N.S.)    739;    United   States   v.  1150;   Hepner  v.  United  States,  213 

Regan,  232  U.  S.  37,  34  S.  Ct.  213,  U.   S.  103,  29  S.  Ct.  474,  53  U.   S. 

58  U.  S.   (L.  ed.)   494;   Grant  Bros.  (L.  ed.)    720,  16  Ann.  Cas.  960,  27 

Constr.  Co.  v.  United  States,  232  U.  L.R.A.(N.S.)    739;    United   States  v. 

S.  647,  34  S.  Ct.  452,  58  U.  S.   (L.  Regan,  232  U.  S.  37,  34  S.  Ct.  213, 

ed.)   776.  58  U.  S.  (L.  ed.)  494;  Stout  v.  State, 

Note:  27  L.R.A.(N.S.)  741,  746.  36  Okla.  744,  130  Pac.  553,  Ann.  Cas. 

6.  United  States  v.  Zucker,  161  U.  1916E  858,  45  L.R.A.(N.S.)  884  (stat- 

S.  475,  16  S.  Ct.  641,  40  U.  S.   (L.  ing  rule), 

ed.)  777;  Hepner  v.  United  States,  213  Note:  27  L.R.A.(N;S.)  745. 

U.   S.  103.  29  S.   Ct.  474,  53  U.   S.  8.  See   Criminal   Law,   vol.   8,   p. 

(L.   ed.)    720,   16  Ann.   Cas.  960,  27  207;  Evidence,  vol.  10,  p.  950. 

L..R.A.(N.S.)  739;  Grant  Bros.  Constr.  9.  See  Evidence,  vol.  10,  p.  947. 

Co.  V.  United  States,  232  U.  S.  647,  10.  Hammett  v.  State,  42  Okla.  384. 

34  S.  Ct.  452,  58  U.  S.  (L.  ed.)  776;  141  Pac.  419,  Ann.  Cas.  1916D  1148 

Stout  V.  State,  36  Okla.  744,  130  Pac.  and  note. 

553,  Ann.  Cas.  1916E  868,  45  L.R.A.  11.  Note:  Ann.  Cas.  1916D  115L 
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28.  Direction  of  Verdict;  Appeal. — The  court  may  direct  a  verdict 
for  the  plaintiff  in  a  civil  action  to  recover  statutory  penalties  or 
forfeitures,  if  the  evidence  is  "undisputed"  that  the  defendant  by 
his  acts  incurred  the  penalty  for  the  offense  out  of  which  the  civil 
cause  of  action  arises.  That  proposition  has  the  support  both  of 
reason  and  authority.*^  The  right  of  appeal,  in  all  cases,  is  a  right 
created  by  statute,  and  in  the  absence  of  a  statute  conferring  the 
right,  an  appeal  will  not  lie.^'  The  right  to  appeal  in  actions  to 
recover  a  penalty  is  usually  governed  by  the  statutes  governing  the 
right  in  civil  cases, *^  and  it  is  thus  sometimes  specifically  provided 
by  statute.^*  When  the  jurisdiction  of  an  appellate  court  depends 
on  the  amount  in  dispute  the  aggregate  sum  of  the  possible  penalties 
sued  for  in  several  actions  and  consolidated  is  the  amount  in  dispute 
for  the  purpose  of  sustaining  appellate  jurisdiction.** 

V.  Penalties  for  Violation  of  Intoxicating  Liquor  Statute 

In  General 

29.  Foundation  of  Liability. — The  liability  of  the  defendant  in 
an  action  to  recover  a  penalty  for  the  violation  of  an  intoxicating 
liquor  law  must  be  founded  on  a  valid  statute  or  ordinance.*'  Where 
the  legislature  has  authorized  a  city  to  prohibit  the  sale  of  intoxicat- 
ing liquor,  the  city  has  the  power  to  determine  what  penalties  shall 
be  inflicted  for  the  violation  of  its  ordinances.**  And  it  may  pass  ordi- 
nances imposing  additional  penalties  for  acts  already  penal  by  the 
laws  of  the  state.**  Although  the  repeal  of  a  statute  prescribing  a 
penalty,  without  a  saving  clause,  takes  away  the  right  of  recovery,*® 

12.  Hepner  V.  United  States,  213  U.       14.  Notes:    50    A.    S.    B.   567;    27 
S.  103,  29  S.  Ct.  474,  53  U.  S.   (L.   LR.A.(N.S.)  753. 

ed.)  720,  16  Ann.  Cas.  960  and  note,       15.  Com  v.  Amencan  Exp.  Co.,  1€7 
27L.R.A.(N.S.)  739;  United  States  V.   fj-J^^:.}^^  ^'  ^'  ^^^'  ^'''''  ^'^' 

Stevenson,  216  U.  S.  190,  30  S.  Ct.  -^^^^^^  ^'f-  ^  -q,„  «-« 
•)K  K/i  TT  o  /T  «^  \  if;Q.  ra,;/.««./>  Note:  Ann.  Cas.  191oJli  873. 
35,  54  U.  S.    (L    ed.)   153;   CJicago,       ^^    Baltimore,  etc.,  R.  Co.  v.  United 

t^n'^\^^'n:^a^o    K^^^^^  St^t^«»  220  U.  S.  94,  31  S.   Ct.  368, 

5o9,  31  S.  Ct.  612,  65  U.  S.  (L-  fa.)  55  xj.  S.  (L.  ed.)  384.     And  see  Ap- 

582;  United  States  v.  Regan,  232  U.  S.  ^^^  ^^^  Error,  vol.  2,  p.  37. 

37,  34  S.  Ct.  213,  58  U.  S.   (L.  ed.)  17.  gtout  v.  Stete,  36  Okla.  744, 130 

494;  Stout  v.  State,  36  Okla.  744,  130  pac.  553,  Ann.   Cas.  1916E  858  and 

Pac.   553,   Ann.   Cas.   1916E   858,  45  note,  45  L.R.A.(N.S.)   884.     And  see 

L.R.A.(N.S.)  884  (statinpr  rule).     As  supra,  par.  3. 

to     directing    verdict    generally,    see  18.  Note:  Ann.  Cas.  1916E  868. 

Trial.  19.  Notes:     17     L.R.A.(N.S.)     56; 

13.  Com.  V.  American  Exp.  Co.,  167  Ann.  Cas.  1916E  868.    See  also  supra, 
Ky.  685,  181  S.  W.  353,  Ann.  Cas.  par.  3. 

1916E  875.  20.  See  supra,  par.  6. 
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yet  that  result  does  not  follow  the  putting  in  force  of  a  local  option 
statute,  which  suspends  but  does  not  repeal  the  previous  law.* 

30.  Persons  by  and  against  Whom  Penalty  May  Be  Enforced. — 
The  person  entitled  to  sue  for  a  penalty  for  the  unlawful  sale  of 
intoxicants  is  usually  fixed  by  statute.*  .  Where  two  or  more  persons 
jointly  violate  a  liquor  ordinance,  they  become  jointly  and  severally 
liable  to  the  penalty;  and  judgment  may  be  recovered  against  one, 
the  other  not  being  sued.  But  where  a  single  offense  is  committed 
by  more  than  one  person  the  offenders  are  jointly  liable  to  a  single 
penalty.  The  liability  may  be  made  to  extend  to  the  sureties  on  a 
liquor  dealer's  bond.  But  the  recovery  of  a  penalty  cannot  be  had 
against  the  sureties  where  there  is  no  statute  making  them  liable 
thereto.'  A  corporation  may  be  held  liable,"*  and  the  penalty  may 
be  recovered  from  a  joint  stock  company.*  There  is  a  decided  con- 
flict in  'the  cases  with  reference  to  the  criminal  and  penal  liability 
of  a  partner,  principal,  or  master  for  violation  of  the  liquor  laws 
by  a  partner,  agent,  or  servant,  which  is  even  more  marked  than 
that  with  relation  to  other  violations  of  law  in  general.  It  would 
seem,  however,  that  perhaps  by  a  majority  of  the  cases  the  rule  is 
adopted  that  the  partner,  principal,  or  master  is  not  liable,  unless 
the  act  was  done  with  his  authority  or  assent.  But  under  statutes 
prohibiting  the  act  in  question  absolutely  and  expressly,  either  by 
one's  own  hand  or  that  of  another,  the  partner,  principal,  or  master 
is  held  liable.  And  there  is  a  large  number  of  cases  holding  him 
liable  if  the  act  was  one  within  the  apparent  scope  of  authority,  though 
expressly  forbidden,*  and  there  are  still  others  holding  the  prohibi- 
tion to  be  absolute,  requiring  the  partner,  principal,  or  master,  at 
his  peril,  to  see  that  it  is  not  violated,  without  reference  to  the  ques- 
tion of  his  knowledge,  authority,  or  assent.'  And  some  courts  adopt 
the  rule  that  a  master  is  absolutely  liable  for  the  act  of  his  servant, 
on  the  principle  of  respondeat  superior.®  Under  a  statute  providing 
that  no  person  shall  be  allowed  "by  himself,  his  clerk,  servant  or 
agent,  directly  or  indirectly  to  sell  any  wine,''  it  has  been  held  that 
one  who  sells  wine  as  servant  for  another  is  liable  for  the  penalty 
imposed  by  the  statute.*  The  wide  difference  in  judicial  opinion 
is  undoubtedly  due  in  a  great  measure  to  the  fact  that  the  statutes 

1.  Note:  Ann.  Cas.  1916E  868.  partner,  master,  or  principal  generally, 

2.  Note :  Ann.  Cas.  1916E  871.  see  supra,  par.  9,  10. 

3.  Note:  Ann.  Cas.  1916E  868.  7.  Dudley  v.  Sautbine,  49  la.  650, 

4.  Stewart  v.  Waterloo  Turn  Verein,  31  Am.  Rep.  165. 

nia.  226,  32  N.  W.  275,  60  Am.  Rep.  Notes:  41  L.R.A  661;   Ann.   Cas. 

786.  191GE  869. 

Note:  Ann.  Cas.  1916D  869.  8.  Notes:  41  L.R.A.  668;  Ann.  Cas. 

5.  Note:  Ann.  Cas.  1916E  869.  1916E  869. 

6.  Notes:  41  L.R.A.  661;  Ann.  Cas.  9.  Note:  Ann.  Cas.  1916E  869. 
1916E  869.     As  to  the  liability  of  a 
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iHider  construction  in  the  different  cases  vary  widely  in  their  lan- 
guage and  purpose. 

31.  Amount  of  Recovery  and  Disposition  Thereof. —  As  heretofore 
stated,  the  courts  will  not  permit  a  recovery  of  cumulative  penalties 
except  where  the  statute  imposing  them  plainly  and  clearly  authorizes 
and  directs  their  recovery.*^  Thus  under  a  statute  providing  that 
any  person  who  shall  sell  liquor  unlawfully  shall  pay  to  the  town, 
city  or  village  where  the  offense  occurred  a  specified  sum,  it  was 
held  not  to  be  the  intention  of  the  legislature  to  permit  a  recovery 
of  more  than  one  penalty  up  to  the  time  of  the  commencement  of 
the  suit.**  And  while  a  single  action  for  a  penalty  may  be  sustained 
against  several  who  join  in  selling  liquors  without  a  license,  if 
several  concur  in  the  commission  of  the  act  for  which  a  penalty 
is  given,  only  one  penalty  can  be  recovered,  either  in  one  or  in 
several  actions.**  And  under  a  statute  making  the  recovery  of  one 
penalty  a  bar  to  the  prosecution  for  other  offenses  committed  before 
such  recovery,  only  one  penalty  can  be  recovered  in  one  action.*' 
The  disposition  of  the  amount  recovered  is  usually  directed  by  the 
statute  imposing  the  penalty.  Where  a  statute  provides  for  the  dis- 
position of  the  amount  recovered  the  word  "recovered"  includes  the 
amount  paid  to  settle  an  action  as  well  as  the  amount  paid  to  satisfy 
a  judgment  rendered  in  an  action.  The  disposition  of  the  penalty 
is  not  controlled  by  a  statute  directing  the  disposition  of  fines  recov- 
ered under  the  penal  laws.**  That  part  of  the  penalty  which  belongs 
to  the  state  may  be  remitted  by  the  governor ;  but  as  to  the  part  which 
belongs  to  the  informer  there  is  a  vested  interest,  adverse  to  the 
state,  so  soon  as  the  conviction  takes  place.*^ 

32.  Defenses. — The  invalidity  of  the  statute  or  ordinance  under 
which  a  suit  to  recover  a  penalty  is  prosecuted  is  always  a  good  defense 
to  the  action.  It  has  been  held  to  be  a  valid  defense  that  the  com- 
mission of  the  alleged  unlawful  act  is  procured  by  a  public  officer  for 
the  purpose  of  recovering  the  penalty  to  replenish  the  public  treas- 
ury.** But  it  is  no  defense  that  the  unlawful  act  is  instigated  by 
a  detective.*'  A  constitutional  provision  that  the  accused  shall  not 
be  twice  put  in  jeopardy  for  the  same  offense  does  not  apply  to  an 
action  to  collect  a  penalty  for  the  unlawful  sale  of  intoxicating  liquor.*® 
Nor  is  the  fact  that  the  defendant  has  paid  a  United  States  internal 

10.  See  supra,  par.  12.  561-562. 

11.  Note:  Ann.  Cas.  1916E  873.  16.  Note:  Ann.  Cas.  1916E  869. 

12.  Note:  41  L.R.A.  664.  17.  Note-    Ann.    Cas.    1916E    869. 

13.  Note:     Ann.  Cas.  1916E  824.  See  Crimikai.  Law,  vol.  8,  p.  126  et 

14.  Note :    Ann.    Cas.    1916E    874.  seq.    And  see  supra,  par.  23. 

And  see  supra,  par.  2.  18.  But  fiee  contra.  Stout  v.  St-ate, 

15.  Note:  Ann.  Cas.  1916E  874.  36  Okla.  744,  130  Pac.  553,  Ann.  Cas. 
And  see  supra,  par.  13;  Pardon,  Re-  1916E  858,  46  L.R.A.  (N.S.)  884  (stat- 
PRiEVB,   AND   Amnesty,   vol.   20,    pp.  ing  rule). 
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revenue  tax  or  has  procured  a  county  or  state  license  a  defense  in 
an  action  under  a  valid  city  ordinance.  In  such  a  case  the  defend- 
ant is  not  charged  with  a  violation  of  the  laws  of  the  state,  or  of  the 
United  States,  but  with  the  violation  of  an  ordinance  of  the  city. 
Likewise  a  sale  unlawful  when  made  is  not  legalized  by  the  subsequent 
procuring  of  a  license.  And  payment  of  the  increased  license  required 
of  a  person  who  has  previously  sold  liquor  without  a  license  does  not 
exempt  that  person  from  the  penalty  already  incurred.  Good  faith  in 
intending  to  obey  the  law  is  usually  not  a  defense.  But  in  some  cases 
good  faith  has  been  made  a  defense.  Where  the  statute  imposes  a 
penalty  for  the  sale  of  liquor  to  a  minor  and  gives  the  right  of  action 
to  the  father  of  the  minor,  it  is  no  defense  to  such  an  action  brought 
by  the  father  that  suit  was  brought  after  the  minor  became  of  age.** 

Procedure 

33.  Nature  of  Action. — An  action  for  the  recovery  of  a  penalty  for 
the  violation  of  an  ordinance  or  statute  concerning  intoxicating  liquors 
is  ordinarily  regarded  as  a  civil  action*^  And  although  such  a  pro- 
ceeding may  be  in  effect  to  inflict  a  punishment,  it  possesses  many 
of  the  attributes  of  a  civil  action.  Its  ultimate  object  is  the  recovery 
of  a  money  judgment,  and  it  cannot  at  any  time  result  in  depriving 
the  defendant  of  life  or  liberty,  but  merely  of  property.  It  is  gov- 
erned by  the  rules  of  procedure  in  civil  instead  of  criminal  cases,* 
and  does  not  require  evidence  beyond  a  reasonable  doubt  to  support 
it;  *  nor  does  it  require  a  trial  by  jury  under  a  constitutional  provi- 
sion that  in  every  criminal  prosecution  the  accused  shall  have  the 
right  to  a  speedy  and  public  trial  by  a  jury,'  or  a  unanimous  ver- 
dict,* or  the  other  peculiar  classes  of  protection  which  are  thrown 
around  those  whose  life  or  liberty  is  at  stake.^  The  rule  has  been 
announced,  however,  that  an  action  for  a  penalty  for  the  violation 

Notes:  27  L.R.A.(N.S.)   752;  Ann.  pra,  par.  24  et  seq. 
Cas.  1916E  869.  2.  Stout  v.  State,  36  Okla.  744,  130 

But  see  contra,  11  LR.A.(N.S.)  667  Pac.  553,  Ann.  Cas.  1916E  858  and 

note.  note,  45  L.R.A.(N.S.)   884;  Hammett 

19.  Note:  Ann.  Cas.  1916E  870.  v.  State,  42  Okla.  384,  141  Pac.  419, 

20.  Stewart  v.  Waterloo  Turn  Ver-  Ann.  Cas.  1916D  1148. 

ein,  71  la.  226,  32  N.  W.  275,  60  Am.  3.  Note:  27  L.R.A.(N.S.)  745. 

Rep.  786 ;  State  v.  Marshall,  100  Miss.  4.  Stout  v.  State,  36  Okla.  744,  130 

626,   56    So.    792,   Ann.    Cas.    1914A  Pac.   553,  Ann.   Cas.   1916E   858,   45 

434.  L.R.A.(N.S.)  884;  Hammett  v.  State, 

Note :  Ann.  Cas.  1916E  870.  42  Okla.  384,  141  Pac.  419,  Ann.  Cas. 

And  see  supra,  par.  14.  1916D  1148. 

1.  Stout  V.  State,  36  Okla.  744,  330  5.  Stout  v.  State,  36  Okla.  744,  130 

Pac.  553,  Ann.   Cas.  1916E  858  and  Pac.   553,   Ann.    Cas.   1916E   858,  45 

note,  45  L.R.A.(N.S.)  884;  Hammett  L.R.A.(N.S.)  884;  Hammett  v.  State, 

V.  State,  42  Okla.  384,  141  Pac.  419,  42  Okla.  384,  141  Pac.  419,  Ann.  Cas. 

Ann.  Cas.  1916D  1148.     And  see  su-  1916D  1148. 
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of  an  intoxicating  liquor  law  is.  of  a  quasi  criminal  nature,*  and, 
therefore,  the  defendant  is  entitled  to  a  jury  trial,'  and  to  have  his 
guilt  established  by  a  unanimous  verdict  as  in  criminal  cases.* 

34.  Jurisdiction;  Pleading. — The  presumption  of  jurisdiction  is  in 
favor 'of  a  court  of  record  having  general  original  jurisdiction.  The 
jurisdiction  in  case  of  actions  for  penalties  is  sometimes  fixed  by  a 
constitutional  provision.  Where  a  certain  court  has  exclusive  juris- 
diction of  an  action  for  a  penalty,  that  jurisdiction  is  not  ousted  by 
the  fact  that  the  judge  is  a  taxpayer  and  thereby  interested  in  the 
penalty.  But  it  has  been  held  that  a  city  court  cannot  be  authorized 
by  a  by-law  of  the  city  to  hear  a  cause  in  which  the  city  seeks  to 
recover  a  penalty  for  its  o^n  benefit.  While  there  is  authority  for 
the  rule  that  penalties  prescribed  by  statute  can  be  enforced  only  by 
strict  pursuance  of  the  statutory  remedy  given  for  their  collection, 
and  hence  that  the  penalties  cannot  be  recovered  in  a  suit  in  chan- 
cery,®  nevertheless  it  is  well  recognized  that  a  penalty  for  the  unlawful 
sale  of  intoxicants  may  be  recovered  in  a  court  of  equity,  where 
jurisdiction  has  been  acquired  on  some  recognized  ground  of  equitable 
interference.^®  Where  a  liquor  statute  makes  liberal  provision  for 
pleading  in  an  action  to  recover  a  penalty,  such  liberality  should  not 
be  extended  beyond  that  indicated  by  the  statute.  In  a  complaint 
alleging  several  unlawful  sales  of  liquor  the  name  of  the  person  to 
whom  the  sales  were  respectively  made  should  be  given ;  or  if  the 
name  cannot  be  given,  that  fact  should  be  averred  with  sufficient 
of  the  circumstances  of  sale  to  inform  the  defendant  of  the  ground 
of  action.  It  has  been  held  that  the  plaintiff  is  not  confined  to 
the  exact  day  on  which  the  offense  was  alleged  to  have  been  com- 
mitted.^^ But  an  allegation  of  the  price  or  consideration  is  indis- 
pensable in  charging  a  sale  of  liquor,^^  and  where  the  increased  pen- 
alty for  a  second  offense  is  sought  to  be  recovered,  the  complaint  must 
allege  the  fact  that  the  offense  is  a  second  one.  But  it  is  not  neces- 
sary that  the  complaint  should  state  to  whom  the  penalty  is  to  go. 
Several  penalties  may  be  recovered  in  one  suit.  Hence  penalties 
given  by  different  sections  of  an  act  may  be  sued  for  in  one  action, 
provided  the  rules  of  pleading  permit  them  to  be  united.^* 

35.  Evidence. — ^In  an  action  for  a  penalty  for  the  violation  of  an 
ordinance,  the  ordinance  is  the  foundation  of  the  action.     It  is 

6.  Com.  V.  American  Exp.  Co.,  167       10.  State  v.  Marshall,  100  Miss.  626, 
Ky.   685,  181  S.  W.  353,  Ann.   Cas.    66  So.  792,  Ann.  Cas.  1914A  434. 
1916E  876.  Note:  Ann.  Cas.  1916E  873. 

Note:  Ann.  Cas.  1916E  871.  11.  Note:  Ann.  Cas.  1916E  872. 

7.  Note:    27   L.R.A.(N.S.)    746.  12.  Cannelton  v.   Collins,  172  Ind. 

8.  Note:  Ann.  Cas.  1016^.  871.  193,  88  N.  E.  66,  19  Ann.  Cas.  692. 

9.  Note:  Ann.  Cas.  1916E  873.    As  Note:  Ann.  Cas.  1916E  872. 

to  the  presumption  of  jurisdiction,  see       13.  Note :  Ann.  Cas.  191 6E  872. 
Judgments,  vol.  16,  p.  893. 
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therefore  brought  into  the  case  for  all  purposes  by  the  complaint, 
although  the  complaint  makes  only  the  statutory  recital  of  the  number 
of  the  section  charged  to  have  been  violated  and  the  date  of  the  adop- 
tion of  the  ordinance.  But  an  appellate  court  will  not  take  judicial 
notice  of  the  existence  of  the  ordinance,  and  to  be  available  on  appeal 
it  must  be  proved  as  any  other  fact.  The  offense  of  selling  liquor 
contrary  to  law  may  be  established  by  circumstantial  evidence.  But 
the  fact  that  a  person  obtains  spirituous  liquor  at  a  place  where  it 
is  not  lawful  or  customary  to  sell  it,  without  the  aid  of  evidence  of 
attending  circumstances,  is  not  sufficient  to  justify  the  conclusion 
that  the  transaction  is  a  sale.  And  it  is  not  sufficient  to  prove  the 
existence  of  an  ordinance  prohibiting  the  sale  of  liquor  and  then 
to  prove  the  sale  by  the  defendant.  It  must  be  shown  furthermore 
that  the  sale  was  made  after  the  ordinance  took  effect.  In  an  action 
to  recover  the  penalty  imposed  by  a  city  ordinance  it  is  not  necessary 
to  produce  any  evidence  of  the  promulgation  of  the  ordinance,  at 
least  unless  the  fact  of  promulgation  is  denied.  Likewise  in  an  action 
brought  by  the  officers  of  an  incorporated  town,  the  plaintiffs  are 
not  bound  to  adduce  proof  of  its  corporate  existence  until  that  exist- 
ence is  denied;  and  on  denial  thereof  the  plaintiffs  are  required  to 
show  only  that  the  body  has  been  exercising  the  powers  of  a  corpo- 
ration.^^ In  a  proceeding  to  recover  a  penalty  for  the  unlawful 
sale  of  liquor  evidence  oi  the  character  of  the  defendant  is  not 
admissible.^^  In  an  action  against  the  owner  of  a  building  to  recover 
a  penalty  for  permitting  the  unlawful  sale  of  intoxicating  liquor 
therein,  evidence  as  to  what  the  owner  did  to  find  out  if  the  law 
was  being  violated  and  of  the  fact  that  he  had  notified  the  tenants 
violating  the  law  is  admissible  in  his  defense.^* 

14.  Note :  Ann.  Cas.  1916E  874.  Note :  Ann.  Cas.  1916E  875. 

15.  Hammett  v.  State,  42  Okla.  384,       And  see  supra,  par.  27. 

141  Pac.  419,  Ann.  Cas.  1916D  1148       16.  Hammett  v.  State,  42  Okla.  384, 
and  note,  141  Pac.  419,  Ann.  Cas.  1916D  1148. 
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11.  Right  of  Government  to  Recover  Money  Paid  on  Foiled  Indorsenient  of 
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12.  Recovery  of  Money  Paid  on  Pension  Secured  by  Fraud 

13.  Power  of  Congress  to  Protect  Pension  Money 

14.  Criminal  Liability 

15.  Review  of  Acts  of  Pension  Boards 


1.  Definition;  Power  to  Grant. — Regular  allowances  paid  to  an 
individual  by  government  in  consideration  of  services  rendered,  or 
in  recognition  of  merit,  civil  or  military,  are  called  pensions.^  Mili- 
tary pensions  are  divisible  into  two  clashes — invalid  and  gratuitous, 
and  such  as  are  granted  a^^  rewards  for  eminent  services,  irrespective 
of  physical  disability.^  The  purpose  of  Congress  in  granting  military 
pensions  has  been  said  to  l)e  to  alleviate,  as  far  as  may  be,  a  class 
of  men  who  suffered  in  the  military  service  by  the  hardships  they 
'endured  and  the  dangers  they  encountered.*  In  construing  a  pen- 
sion act  providing  in  effect  that  when  a  pensioner  dies  Icavin.G:  no 
widow,  the  amount  of  the  pension  due  shall  be  paid  to  his  children, 
the  word  "children^'  has  been  held  to  include  grandchildren,  and 
that  they  arc  entitled  to  share  p^ii  stirpes."*     Tbo  power  of  Congress 

1.  Walton  V.  Cotton,  10  How.  355,       2.  United  States  v.  Hall,  98  U.  S. 

15  U.  S.  (L.  ed.)  658;  United  States  343,  25  U.  S.  (L.  ed.)  180. 
V.  Hall,  98  U.   S.  343,  25  U.  S.    (L.        3.  Walton  v.  Cotton,  19  How.  355, 

€d.)  180;  Aetna  F.  Ins.  Co.  v.  Jones,  15  U.  S.  (L.  ed.)  658. 
78   S.  C.  445,  59  S.  E.  148,  125  A.       4.  Walton  v.  Cotton,  19  How.  355, 

S.  R.  818,  13  L.R.A.(N.S.)  1147.  15  U.  S.  (L.  ed.)  658. 
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to  grant  pensions  is  not  to  be  questioned.  It  was  exercised  by  the 
states  and  by  the  Continental  Congress  during  the  war  of  the  Revo- 
lution ;  and  the  exercise  of  the  power  is  coeval  with  the  organization 
of  the  government  under  the  present  constitution,  and  has  been 
continued  without  interruption  or  question  to  the  present  time.^ 
Still  it  has  been  held  that  under  the  power  to  declare  war,  raise 
and  support  armies,  provide  and  maintain  a  navy,  and  m£ike  rules 
for  the  government  and  regulation  of  the  land  and  naval  forces, 
and  to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing the  powers  granted  by  the  constitution  into  execution.  Congress 
may  grant  such  donations  to  the  officers,  soldiers  and  seamen  employed 
in  such  public  service,  bounties  may  be  offered  to  promote  enlistments, 
and  pensions  to  the  wounded  and  disabled  may  be  promised  as  like 
inducements.  Past  services  may  also  be  compensated,  and  pensions 
may  also  be  granted  to  those  who  were  wounded,  disabled  or  other- 
wise rendered  invalids  while  in  the  public  service,  even  in  cases  where 
no  prior  promise  was  made  or  antecedent  inducement  held  out.* 

2.  History. — The  power  to  reward  distinguished  public  service, 
with  a  view  of  the  promotion  of  loyalty,  has  long  been  regarded  as 
one  of  the  attributes  of  organized  government.  It  is  exercised  by 
the  government  of  the  United  States  and  by  other  nations.'  The 
pension  system  of  this  country  had  its  origin  in  the  Revolution,  and 
beyond  all  question  was  sanctioned  by  the  framers  of  the  constitution 
who  were  members  of  the  first  Congress,  and  enacted  the  laws  for 
putting  the  new  government  into  operation.  Laws  in  this  country 
granting  invalid  pensions  were  pas?ed  by  the  states  during  the  Revo- 
lution, and  were  followed  by  similar  provisions  passed  by  the  Conti- 
nental Congress.  Many  of  those  provisions  were  in  force  when  the 
constitution  was  adopted,  and  some  of  the  early  laws  of  the  Congress 
under  the  new  constitution  were  passed  to  fulfil  and  make  good 
the  obligations  which  were  acknowledged  by  continental  legislation. 
Such  laws  had  their  origin  in  the  patriotic  service,  great  hardships, 
severe  suffering  and  physical  disabilities  contracted  while  in  the  public 
senace  by  the  officers,  soldiers  and  seamen  who  spent  their  property, 
lost  their  health  and  gave  their  time  for  their  country  in  the  great 
struggle  for  liberty  and  independence,  without  adequate  or  substan- 
tial compensation  *  And  in  the  long  span  of  time  since  the  con- 
stitution was  adopted  the  national  government  has,  in  pensions  granted 
and  privileges  extended,  treated  those  who  served  her  in  her  hour 

5.  United  States  v.  Hall,  98  U.  S.       6.  United  States  v.  Hall,  98  U.   S. 
343,  26  U.   S.    (L.   ed.)    180;    In  re   343,  25  U.  S.  (L.  ed.)  180. 
Opinion  of  Justices,  175  Mass.  599,       7.  Note:  Ann.  Cas.  1913B  952. 
67  N.  E.  675,  49  L.R.A.  564.  8.  United  States  v.  Hall,  98  U.  S. 

Note:  Ann.  Cas.  1913B  951.  343,  25  U.  S.  (L.  ed.)  180. 
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of  peril  with  generosity .•    The  agitation  for  the  payment  of  pensions 
to  civil  officers  is  a  subject  of  quite  recent  development.^^ 

3.  Validity  of  State  Pensions  for  War  Veterans. — In  several  of  the 
states  statutes  have  been  passed  granting  pensions  to  persons  disabled 
in  military  service  and  it  has  generally  been  held  that  a  state  has 
the  power  to  enact  such  a  statute.^^  The  power  of  the  state  to  grant 
pensions  is  indirectly  recognized  in  some  states  by  constitutional  pro- 
visions limiting  the  power  of  the  legislature  to  the  granting  of  pen- 
sions to  those  who  have  rendered  military  or  naval  service."  But 
no  state  can  constitutionally  grant  a  pension  to  soldiers  and  sailors 
who  have  served  in  and  been  honorably  discharged  from  the  service 
of  the  United  States  without  regard  to  disability  or  indigence.  Neither 
can  a  state  grant  a  certain  sum  yearly,  as  state  aid,  to  all  soldiers 
and  sailors  residing  within  the  state,  without  regard  to  their  residence 
at  the  time  of  the  enlistment  and  without  regard  to  their  disability 
or  indigence.^'  It  has  been  held  that  services  rendered  by  Confed- 
erate soldiers  to  their  state  were  public  within  the  meaning  of  a 
constitutional  provision  forbidding  the  granting  of  separate  public 
emoluments  except  in  consideration  of  public  services  and  a  pro- 
vision that  taxes  shall  be  levied  and  collected  for  public  purposes 
only,  so  that  a  pension  may  be  granted  to  them  by  the  state  for  such 
services.^* 

4.  Validity  of  Pensions  for  Municipal  Employees. — Statutes  and 
ordinances  providing  for  pensions  to  police  officers,  firemen,  school 
teachers  and  other  employees  have  been  before  the  courts  in  many 
cases  for  a  determination  of  their  validity.  The  courts  are  not  in 
agreement  as  to  their  constitutionality,  and  while  they  have  been 
attacked  on  the  ground  that  they  fall  within  the  principle  that  a 
municipal  corporation  cannot  dispose  of  public  moneys  for  private 
use,  it  is  generally  held  that  pensions  are  not  necessarily  of  that 
character.  This  matter  is  appropriately  considered  in  the  discussion 
of  the  power  that  may  constitutionally  be  conferred  on  mimicipal 
corporations.** 

5.  Assessments  on  Fire  Insurance  Companies  to  Support  Firemen's 
Pension  Fund. — The    constitutionality  of  statutes  imposing  a  tax  or 

9.  Beach  v.  Bradstreet,  85  Conn.  13.  Beach  v.  Bradstreet,  85  Conn. 
344,  82  Atl.  1030,  Ann.  Cas.  1913B  344,  82  At!.  1030,  Ann.  Cas.  1913B 
946.  946   and  note. 

10.  State  V.  Love,  89  Neb.  149,  131  14.  Bosworth  v.  Harp,  154  Ky.  559, 
N.  W.  196,  Ann.  Cas.  1912C  542,  34  157  S.  W.  1084.  Ann.  Cas.  1915C  277 
L.R.A.(N.S.)  607  and  note.  and   note,   45   L.R.A.(N.S.)    692   and 

11.  Beach  v.  Bradstreet,  85  Conn.  note.  It  is  to  be  noted  that  Kentuckv 
344,  82  Atl.  1030,  Ann.  Cas.  1913B  did  not  secede  and  was,  at  least  nomi- 
951   and  note.  nally,  a  loyal  member  of  the  Union. 

12.  Aetna  F.  Ins.  Co.  v.  Jones,  78  15.  See  Municipal  Corporations, 
S.  C.  445,  59  S.  E.  148,  125  A.  S.  R.  vol.  19,  p.  726. 

818,  13  L.R.A.(N.S.)  1147. 
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assessment  on  fire  insurance  companies  to  be  used  to  create  a  fund 
for  the  pensioning  of  firemen  has  been  passed  on  frequently.  The 
decisions  are  not  at  all  harmonious.  Such  acts  have  been  held  to 
be  unconstitutional  on  the  ground  that  the  tax  was  not  for  a  public 
purpose,^*  that  it  was  in  violation  of  a  provision  of  the  constitution 
requiring  that  all  taxation  should  be  equal  and  uniform  throughout 
the  state,*'  that  it  violated  a  constitutional  provision  limiting  the 
granting  of  pensions  to  those  rendering  military  or  naval  services,** 
and  that  it  was  in  violation  of  a  provision  that  the  legislature  shall 
have  no  power  to  impose  taxes  on  counties,  cities,  towns,  or  other 
public  or  municipal  corporations,  or  on  the  inhabitants  or  property 
thereof,  for  county,  city,  town,  or  other  municipal  purposes.**  Some 
states,  proceeding  on  the  theory  that  the  prevention  of  conflagrations 
is  a  public  duty  which,  prior  to  the  establishment  of  fire  departments, 
devolved  on  the  community;  that,  in  the  discharge  of  these  duties, 
the  firemen  sustain  such  relation  to  the  public  as  to  become,  in  the 
true  sense,  public  servants,  have  sustained  the  position  that  such 
enactments  are  for  public  purposes.  And  it  has  been  held  that  such 
a  tax  was  for  a  public  purpose  although  the  fund  was  paid  to  a  fire 
department  association,  which  administered  it;  and  that  the  law  impos- 
ing such  a  tax  did  not  violate  the  constitutional  rule  requiring  uni- 
formity in  taxation.*^  It  has  also  been  held  that  the  prohibition 
of  a  constitution  against  devoting  public  property  to  private  purposes 
was  not  weakened  or  narrowed  by  the  upholding  of  a  law  requiring 
foreign  fire  insurance  companies  to  pay  a  certain  percentage  of  the 
gross  premiums  collected  by  them  to  a  firemen's  association,  as  there 
rested  on  the  state  the  moral  obligation  to  help  such  association  in 
return  for  services  rendered,  and  the  association  was  in  reality  a  public 
corporation.*  It  has  likewise  been  held  that  money  given  by  the 
state  to  firemen's  associations  was  not  given  purely  for  the  benefit 
of  a  private  charity.* 

16.  Aetna  F.  Ins.  Co.  v.  Jones,  78  20.  Phoenix  Assur.  Co.  v.  Montgom- 
S.  C.  445,  59  S.  E.  148,  125  A.  S.  R.  ery  F.  Dept.,  117  Ala.  631,  23  So.  843, 
818,  13  L.R.A.(N.S.)  1147  and  note.  42  L.R.A.  468. 

17.  Henderson  v.  London,  etc.,  Ins.  Notes:  13  L.R.A.(N.S.)  1148;  Ann. 
Co.,  135  Ind.  23,  34  N.   E.  565,  41  Cas.  1912C  545. 

A.  S.  R.  410,  20  L.R.A.  827;  Aetna       1.  Exempt  Firemen's  Benev.  Fund 

F.  Ins.  Co.  V.  Jones,  78  R.  C.  445,  v.  Roome,  93  N.  Y.  313,  45  Am.  Rep. 

59  S.  E.  148,  125  A.  S.  R.  818,  13  217   (in  this  case  a  tax  was  imposed 

L.R.A.(N.S.)  1147  and  note.  on  foreign  insurance  companies  for  the 

Note:  Ann.  Cas.  1912C  545.  privilege  of  doing  business  within  the 

18.  Aetna  F.  Ins.  Co.  v.  Jones,  78  state). 

S.  C.  445,  59  S.  E.  148,  125  A.  S.  R.  Note:   13  L.R.A.(N.S.)   1148. 

818,  13  L.R.A.(N.S.)   1147  and  note.  2.  Firemen's  Benev.  Ass'n  v.  Louns- 

19.  San  Francisco  v.  Liverpool,  etc.,  bury,  21  111.  511,  74  Am.  Dec.  1]5 
Ins.  Co.,  74  Cal.  113,  15  Pac.  380,  (in  connection  with  this  case  it  ^3 
5  A.  S.  R.  425.  to  be  noted  that  the  constitution  of 

Note:  13  L.R.A.(N.S.)  1147.  lUinois   at   that   time   authorized   the 
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6.  Mothers'  Pensions. — ^In  keeping  with  the  advanced  notions  of 
civilization  several  states  have  enacted  what  are  popularly  known  as 
mothers'  pension  laws.  The  evident  purpose  of  these  laws  is  to  pro- 
vide a  means  whereby  women  who  have  children  and  are  without 
means  of  support  may  maintain  the  family  relation  not  subject  to 
the  disgrace  attendant  on  support  furnished  under  the  poor  lav.s. 
In  other  words  such  statutes  provide  for  the  payment  of  a  definite 
sum,  to  be  fixed  by  some  public  agency,  usually  a  court,  for  each 
child  and  leave  the  mother  free  to  spend  the  money  in  her  own 
way.  These  acts  are  of  recent  origin  and  have  seldom  been  before 
the  courts  for  consideration  as  to  their  validity  or  effect.  Under 
a  statute  providing  for  such  a  pension  where  there  are  children  depend- 
ent on  the  public  for  support,  it  has  been  held  that  the  right  to  a 
pension  depends  merely  on  the  lack  of  financial  ability  of  the  mother 
to  support  her  children,  and  not  on  some  delinquency  on  the  part 
of  the  child,  or  unfitness,  other  than  financial,  on  the  part  of  the 
parent.  This  is  on  the  principle  that  in  a  state  of  organized  society 
the  rights  of  the  parent  are  largely  subordinate  to  those  of  the  com- 
munity, and,  whenever  a  breach  of  the  parental  trust  occurs,  no 
matter  from  what  cause,  of  such  a  character  that  the  fundamental 
welfare  of  the  child  is  actually  endangered,  at  that  moment  the 
state's  right  to  assume  its  guardianship  arises.  A  general  statutory 
system  for  providing  for  the  poor  neither  curtails  the  power  of  the 
legislature  to  enact  such  legislation  nor  prevents  its  enforcement. 
The  purpose  of  such  a  statute  is  wider  and  involves  a  broader  human- 
ity and  a  larger  foresight.  And  it  is  not  material  that  under  special 
laws  the  town  system  of  caring  for  the  poor  prevails.  The  relief  pro- 
vided for  by  a  mothers'  pension  act  is  not  a  matter  of  purely  local 
municipal  concern.' 

7.  Vested  Right  of  Pensioner  to  Pension. — The  unquestioned  rule 
is  that  a  pension  granted  by  the  public  authorities  is  not  a  contractual 
obligation  but  a  gratuitous  allowance,  in  the  continuance  of  which 
the  pensioner  has  no  vested  right;  and  that  a  pension  is  accordingly 
terminable  at  the  will  of  the  grantor,*  either  in  whole  or  in  part.^ 

passage  of   any  law  which   could   be  v.  Teller,  107  U.  S.  64,  2  S.  Ct.  39, 

enacted  in  the  most  despotic  provera-  27  U.  S.  (L.  ed.)  352;  Pennie  v.  Reis, 

ment.     It  even  authorized  everything  132  U.  S.  464,  10  S.  Ct.  149,  33  U.  S. 

which  the  people  could  enact  in  their  (L.  ed.)  426;  Frisbie  v.  United  States, 

primary     capacity— anything     which  157  U;  S.  160,  15  S.  Ct.  586,  39  U.  S. 

they  would  have  a  right  to  embody  in  (L.  ed.)  657;  Gibbs  v.  Minneapolis  F. 

the  constitution  itself).  Dept.  Relief  Ass'n,  125  Minn.  174,  145 

Note:   13  L.R.A.(N.S.)    1148.  N.  W.  1075,  Ann.  Cas.  1915C  749  and 

3.  State  V.  Klasen,  123  Minn.  382,  note. 

143  N.  W.  984,  49  L.R.A.(N.S.)  597;  Note:  50  L.R.A.(N.S.)  1018. 

Cass  County  v.  Nixon,  35  N.  D.  601,  5.  Gibbs   v.   Minneapolis   F.    Dept 

161  N.  W.  204,  L.R.A.1917C  897.  Relief  Ass'n,  125  Minn.  174, 145  N.  W. 

4.  Walton  v.  Cotton,  19  How.  355,  1075,  Ann.  Cas.  1915C  749. 
15  U.  S.  (L.  ed.)  658;  United  States 
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It  is,  however,  conceded  that  where  any  particular  payment  under 
a  pension  has  become  due,  the  pensioner  has  a  vested  right  to  it.® 
In  some  instances  pension  funds  are  maintained  in  part  by  com- 
pulsory contributions  of  the  beneficiaries  thereof.  This  is  generally 
true  where  the  beneficiaries  are  policemen  or  firemen;  and  in  such 
a  case  the  statute  creating  the  fund  ordinarily  authorizes  the  proper 
official  to  retain  weekly  or  monthly  a  certain  per  cent  of  the  prospec- 
tive pensioners'  pay.  By  the  great  weight  of  authority  the  fact  that 
a  pensioner  has^  made  such  compulsory  contribution  does  not  give  him 
a  vested  right  in  the  pension.'  In  such  cases  the  amount  retained, 
though  called  part  of  the  officer's  compensation,  he  never  received 
or  controlled,  nor  could  he  prevent  its  appropriation  to  the  fund. 
He  had  no  such  power  of  disposition  over  it  as  always  accompanies 
ownership  of  property.^  While  the  right  of  a  person  in  a  pension 
fund  is  not  such  as  to  prevent  the  legislature  from  repealing  the 
statute  although  such  a  person  has  contributed  to  the  fund,  still,  so 
long  as  the  fund  exists  and  the  law  is  unrepealed,  he  cannot  oe 
deprived  of  his  right  therein  without  due  process  of  law,  that  is, 
a  notice  and  opportunity  to  appear  and  be  heard  in  defense  of  his 
right.  To  that  extent  one  who  has  contributed  to  a  part  of  the  fund 
has  a  vested  right  which  the  courts  will  not  permit  those  having 
control  of  the  fund  to  deprive  him  of  arbitrarily.*  In  accordance 
with  the  principle  that  the  grant  of  a  pension  confers  no  vested 
right  on  the  pensioner,  it  is  competent  for  a  general  pension  act 
to  provide  that  any  person  accepting  its  benefits  shall  no  longer  be 
entitled  to  a  special  pension  previously  granted.^®  And  a  pension 
act  is  not  generally  intended  to  have  a  retroactive  effect,  nor  to  confer 
a  right  to  a  pension  commencing  prior  to  its  passage.^* 

8.  Nature  of  Injury  as  Affecting  Right  to  Pension. — Statutes  pro- 
viding for  pensions  to  policemen  and  firemen  limit  the  right  thereto 
to  cases  of  injuries  or  death  resulting  from  injuries  received  in  the 
line  of  duty.  Construing  such  a  provision,  death  resulting  from 
suicide  while  on  duty  is  not  considered  as  resulting  from  an  injury 
received  in  the  line  of  duty.  Likewise  a  policeman  who  accidentally 
kills  himself,  when  off  duty,  while  cleaning  his  service  revolver,  is 
not  killed  while  in  the  performance  of  duty.**    It  is  also  necessary  to 

6.  Pennie  v.  Reis,  132  U.  S.  464.  9.  Stevens  v.  Minneapolis  F.  Dept. 
10  S.  Ct.  149.  33  U.  S.  (L.  ed.)  426;  Relief  Ass'n,  124  Minn.  381, 145  N.  AV. 
Gibbs  V.  Minneapolis  F.  Dept.  Relief  35,  50  L.R.A.(N.S.)  1018  and  note. 
Ass'n,  125  Minn.  174, 145  N.  W.  1075,  10.  United  States  v.  TeUer,  107  U. 
Ann.  Cas.  1915C  749  and  note.  S.  64,  2  S.  Ct.  39,  27  U.  S.  (L.  ed.) 

7.  Pennie  v.  Reis,  132  U.  S.  464,  352;  Burnett  v.  United  States,  116  U. 
10  S.  Ct.  149,  33  U.  S.  (L.  ed.)  426.  S.  158,  6  S.  Ct.  327,  29  U.  S.  (L.  ed.) 

Note:   Ann.  Cas.  1915C  752.  586 

8.  Pennie  v.  Reis,  132  U.  S.  464,  11.  United  States  v.  Alexander,  12 
10  S.  Ct.  149,  33  U.  S.  (L.  ed.)  426.   Wall.  177,  20  U.  S.  (L.  ed.)  381. 

Note:     50  L.R.A.(N.S.)  1018.  12.  Note:  20  L.R.A.(N.S.)   1176. 
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determine  the  meaning  of  the  word  "injury''  as  used  in  such  pension 
statutes.  In  answering  this  it  has  been  held  that  the  word  in  ordi- 
nary modern  usage  is  one  of  very  broad  designation.  In  the  strict 
sense  of  the  law,  especially  the  common  law,  its  meaning  corresponded 
with  its  etymology.  It  meant  a  wrongful  invasion  of  legal  rights, 
and  was  not  concerned  with  the  hurt  or  damage  resulting  from  such 
invasion.  It  is  thus  used  in  the  familiar  phrase,  damnum  absque 
injuria.  In  common  parlance,  however,  it  is  used  broadly  enough 
to  cover  both  the  damnum  and  the  injuria  of  the  common  law,  and, 
indeed,  is  more  commonly  used  to  express  the  idea  belonging  to  the 
former  word;  namely,  the  effect  on  the  recipient  in  the  way  of  hurt 
or  damage;  and  at  this  day  its  common  and  approved  usage  extends 
to  and  includes  any  hurtful  or  damaging  effect  which  may  be  suffered 
by  anyone.  Hence,  unless  some  reason  to  the  contrary  is  presented, 
it  should  be  so  understood  in  these  statutes.  As  to  whether  the  word 
includes  sickness  contracted  by  an  officer  while  on  duty,  or  is  con- 
fined solely  to  the  result  of  some  external  violence,  it  has  been  held 
that  by  itself  the  word  "injury"  or  "injure"  has  no  more  applica- 
tion to  the  result  of  violence  than  to  the  result  of  any  other  inju- 
rious influence.  Therefore  there  is  nothing  inherent  in  the  word  to 
limit  the  injuries  to  those  from  physical  or  external  violence.  And 
hence  the  word  "injury"  is  broad  enough  to  include  the  contract- 
ing of  a  disease;  provided,  of  course,  that  such  injury  is  suffered 
in  the  course  of  and  by  reason  of  the  performance  of  the  distinctive 
duties  imposed  upon  the  sufferer  as  a  policeman.^'  The  words  "total 
disability"  in  pension  laws  have  a  technical  signification  which  cannot 
be  disregarded.  Hence  where  a  wudow  is  only  entitled  to  receive 
the  same  pension  to  which  her  husband  would  have  been  entitled 
for  a  total  disability,  she  is  not  entitled  to  receive  the  same  pension 
he  was  receiving  at  the  time  of  his  death  which  was  granted  to  him 
on  account  of  a  permanent  specific  disability.^* 

9.  Period  of  Service. — The  right  to  a  pension  is  frequently  made 
to  depend  on  the  period  of  service  of  the  claimant.  Under  a  statute 
giving  an  oflScer  a  right  to  be  pensioned  whenever  he  "shall  have  first 
served"  a  stated  period,  it  is  not  essential  that  he  serve  the  specified 
period  after  the  statute  took  effect,  but  he  is  entitled  to  a  pension  as 
soon  as  his  entire  period  of  service,  both  before  and  after  the  statute 
took  effect,  equals  the  period  specified.^^  On  the  other  hand  a  statute 
providing  that  any  person  who  "shall  serve"  as  a  policeman  for  a 
stated  period  or  more  may  be  retired  from  active  service  on  half-pay  for 

13.  State  V.  Policemen's  Pension  15.  State  v.  Love,  89  Neb.  149,  131 
Fund,  138  Wis.  133,  119  N.  W.  806,  N.  W.  196,  Ann.  Cas.  1912C  542,  34 
20  L.R.A.(N.S.)   1175.  L.R.A.(N.S.)    607    (under    a    statute 

14.  Burnett  v.  United  States,  116  U.  providing  that  all  firemen  who  ''shall 
S.  158,  6  S.  Ct.  327,  29  U.  S.  (L.  ed.)  have  served"  twenty-five  years  ahaU'  be 
586.  pensioned). 
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the  remaindor  of  his  life  has  been  held  to  be  prospective  in  its  applica- 
tion; and  no  policeman  is  within  its  provisions,  unless  he  shall  have 
been  in  active  service  as  such  for  the  stated  period  after  such  statute 
went  into  effect.^* 

10.  Compensation  of  Agent  in  Securing  Pension. — The  amount  of 
compensation  which  an  attorney  or  agent  may  demand  and  receive 
for  procuring  or  assisting  in  procuring  a  pension  under  the  federal 
pension  laws  is  definitely  fixed  thereby.  That  statute  is  a  beneficent 
one,  intended  for  the  protection  of  the  soldier  and  his  family  from 
unreasonable  and  unjust  exactions  on  the  part  of  agents  who  assume 
to  act  in  his  interest  in  collecting  his  pension ;  and  it  should  be  applied 
in  all  cases,  when  invoked,  in  such  manner  as  to  secure  the  object 
and  aflFord  the  protection  intended.*'  But  for  the  security  of  the 
attorney  or  agent  his  compensation  is  made  payable  directly  out  of 
the  pension.*®  The  fact  that  a  person  who  acts  as  an  agent  or  attorney 
in  securing  a' pension  is  not  recognized  by  the  commissioner  of  pen- 
sions as  a  pension  agent  or  attorney  does  not  prevent  the  statute  from 
applying,  for  the  statutes  are  not  limited  to  persons  who  are  recognized 
or  known  to  the  commissioner  of  pensions  as  attorneys  or  agents  of 
applicants  for  pensions.  If  a  person's  services  were  such  as  these 
statutes  were  intended  to  provide  for,  they  determine  the  amount  of 
the  compensation  he  is  entitled  to  receive.**  Whatever  may  be  thought 
of  the  policy  of  establishing  statutory  fees  for  services  that  are  not 
compulsory,  such  statutes,  to  be  effectual  in  completely  protecting  the 
persons  for  whom  the  services  are  rendered,  must  prohibit  all  other 
compensation  than  that  established  by  law,  and  thus  compel  persons 
either  to  receive  only  the  statutory  compensation  or  to  abandon  the 
business  of  rendering  the  service.  And  it  has  been  held  that  an 
attorney  having  received  the  statutory  fee  for  procuring  a  pension 
cannot  maintain  an  action  against  a  third  person,  by  whom  he  was 
originally  employed,  upon  his  agreement  to  pay  him  the  reasonable 
value  of  his  services.^^  A  charge  beyond  the  statutory  allowance  is, 
under  the  law,  against  public  policy,  and  cannot  be  sustained ;  and  the 
money  taken,  beyond  the  amount  allowed  for  such  services,  by  the 
agent,  may  be  recovered  back  by  the  pensioner,  as  money  received 
for  his  use ;  *  and  this  is  true  although  both  parties  acted  innocently 

16.  State   V.    Ziegenheim,    144   Mo.  19.  Caverly  v.  Robbins,  149  Mass. 
283,  45  S.  W.  1099,  66  A.  S.  R.  420.  16,  20  N.  E.  450,  2  L.R.A.  745. 

17.  Smart  v.  White,  73  Me.  332,  40  20.  Wolcott  v.  Frissell,  134  Mass.  1, 
Am.  Rep.  356;  Hall  v.  Kin^mer,  61  45  Am.  Rep.  272. 

Mich.  269,  28  N.  W.  96, 1  A.  S.  R.  575;       Note:  1  A.   S.  R.  578. 

Wolcott  V.  Frissell,  134  Mass.  1,  45       1.  Hall  v.  Kimmer,  61  Mich.  269, 

Am.  Rep.  272.  28  N.  W.  96,  1  A.  S.  R.  575;  United 

18.  Wolcott  V.  Frissell,  134  Mass.  1,  States  v.  Hall,  98  U.  S.  343,  25  U.  S. 
45  Am.  Rep.  272.  (L.  ed.)  180. 
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and  no  element  of  actual  fraud  is  present,*  for  where  a  statute  posi- 
tively forbids  an  act  a  good  intent  cannot  operate  to  relieve  the 
offender.' 

11.  Right  of  Government  to  Recover  Money  Paid  on  Forged  Indorse- 
ment of  Pension  Check. — As  a  general  rule  money  paid  under  a  mis- 
take of  fact  may  be  recovered  by  the  person  paying  it.*  In  certain 
classes  of  cases  an  exceptional  rule  is  enforced  as  to  commercial  paper, 
by  which,  under  particular  circumstances,  such  paper  is  taken  out  of 
the  operation  of  the  general  rule  relating  to  the  recovery  of  money 
paid  by  mistake.  This  exception  is  limited  to  cases  where  the  person 
who  paid  a  forged  instrument  and  who  sought  recovery  of  the  amount 
paid  was  charged  with  knowledge  of  the  genuine  signature  of  the 
person  whose  name  was  forged,  and,  therefore,  was  presumed  to  have 
been  negligent  in  making  the  payment.^  This  exceptional  rule  can- 
not apply,  then,  in  an  action  by  the  United  States  to  recover  from  a 
bank  the  amount  paid  to  it  on  a  pension  check  to  which  the  name  of 
the  payee  was  forged.  In  such  cases  the  United  States  is  not  the 
acceptor  of  a  draft  drawn  on  it  and  charged  with  knowledge  of  the 
signature  of  the  drawer;  nor  is  it  a  bank  which  had  paid  the  check 
of  a  depositor  and  was  charged  with  knowledge  of  the  signature  of  such 
depositor.  The  forgery  being  in  the  name  of  the  payee,  it  is  therefore 
not  within  the  exceptional  rule  unless  it  is  held  that  the  United  States 
is  charged  with  knowledge  of  the  signatures  of  the  vast  multi- 
tude of  persons  who  are  entitled  under  the  law  to  receive  pensions. 
The  exceptional  rule  as  to  certain  classes  of  commercial  paper  proceeds 
upon  an  assumption  of  knowledge  or  duty  to  know,  naturally  arising 
from  the  situation  of  the  parties,  entirely  consonant  with  their  capa- 
bilities, and  in  accord  with  the  common  sense  view  of  their  relation. 
To  apply  the  rule,  however,  to  the  government  and  its  duty  in  paying 
out  the  millions  of  pension  claims,  which  are  yearly  discharged  by 
means  of  checks,  would  require  it  to  be  assumed  that  that  was  known, 
or  ought  to  have  been  known,  which  on  the  face  of  the  situation  was 
impossible  to  be  known,  would  besides  wholly  disregard  the  relation 
between  the  parties,  and  would  also  require  that  to  be  assumed  which 
the  obvious  dictates  of  common  sense  make  clear  could  not  be  truth- 
fully assumed.  And  the  fact  that  the  government  requires  proof  for 
its  own  protection  that  the  person  to  whom  the  check  is  issued  is 
entitled  to  the  same  does  not  change  the  rule.  Btit  the  rights  of  the 
bank  as  the  apparent  acquirer  of  the  pension  checks  are  to  be  governed 
by  the  nature  and  character  of  the  instruments,  and  cannot  be  en- 
larged so  as  to  reHeve  the  bank  from  the  obligation  of  warranty 

2.  Smart  v.  White,  73  Me.  332,  40   Am.  Rep.  356. 
Am.  Rep.  3oC.  4.  See   Payment,   ante,   p.    164   et 

Note:  1  A.  S.  R.  578.  seq. 

8.  Smart  v.  White,  73  Me.  332,  40       5.  See  Checks,  vol.  5,  p.  564. 

246 


21  R.  C.  L.  PENSIONS  S§  12,  13 

implied  in  the  presentation  of  the  checks  and  the  collecting  of  the 
amount;  nor  compel  the  government  to  give  notice  of  the  forged 
character  of  the  indorsement  within  a  reasonable  time.*  It  has  been 
held,  however,  that  the  right  to  recover  the  amount  paid  upon  a  forged 
pension  check  does  not  exist  against  a  bank  which  acted  merely  as  a 
collecting  agent  for  the  bank  cashing  the  check,  and  remitted  the 
proceeds  before  receiving  notice  of  the  forgery,  the  right  of  action 
existing  only  against  the  bank  cashing  the  check.' 

12.  Recovery  of  Money  Paid  on  Pension  Secured  by  Fraud. — ^Tn 
aJl  proceedings  instituted  to  recover  moneys  or  to  set  aside  and  annul 
deeds  or  contracts  or  other  written  instruments  on  the  ground  of 
alleged  fraud  practiced  by  a  defendant  on  a  plaintiff,  the  rule  is  of 
long  standing  and  is  of  universal  application  that  the  evidence  tend- 
ing to  prove  the  fraud  and  on  which  to  found  a  verdict  or  decree  must 
i>o   clear  and  satisfactory.    It  may  be  circumstantial,  but  it  must  be 
persuGsive.     A  mere  preponderance  of  evidence  which  at  the  same 
timo    is  vague  or  ambiguous  is  not  sufficient  to  warrant  a  finding  of 
fraud,  and  will  not  sustain  a  judgment  based  on  such  finding.    The 
^^Ig   ohtains  in  cases  of  alleged  fraudulent  representations  made  to  an 
offioox*  of  the  government  on  the  faith  of  which  the  officer  has  done 
^^y   official  act  on  which  the  rip^ht?  of  the  party  making  the  misrepre- 
senta^-tions  may  be  founded.    Therefore  a  pension  obtained  for  partial 
P^^a-l^'^sis  claimed  to  have  resulted  from  disease  and  sickness  con- 
tracts <J  in  the  army  cannot  be  held  fraudulent  by  showing  that  the 
partil^^gig  was  the  direct,  immediate  result  of  a  blow  or  accident,  if  the 
priox*      physical  condition  caused  by  ill  health  and  exposure  in  the 
dXTTxy    may  fairly  be  regarded  as  a  concurring  cause  of  the  paralysis.® 

13.  Power  of  Congress  to  Protect  Pension  Money. — ^Throughout 

the  ^  ^^lole  period  since  the  constitution  was  adopted  it  has  been  the 

policy  of  Congress  to  enact  such  regulations  as  will  secure  to  the 

^OTxef  iciaries  of  the  pensions  granted  the  exclusive  use  and  benefit  of 

^»^^  rnoney  appropriated  and  paid  for  that  purpose.*    With  that  view, 

^^^^3,  pledges,  mortgages,  assignments  and  every  other  kind  of  con- 

^^yance  have  been  prohibited.    Agents  employed  to  collect  the  money 

^^ve  been  required  to  make  oath  that  they  have  no  interest  in  such 

^oney  by  any  such  pledge,  mortgage,  transfer,  agreement  or  arrange- 

n\ent,  and  that  they  know  of  none,  and  provision  has  several  times 

^en  made  for  their  punishment  if  they  swear  falsely.^®     For  the 

6.  United  States  v.  National  Ex-  9.  United  States  v.  HaU,  98  U.  S. 
ehange  Bank,  214  U.  S.  302,  29  S.  Ct.  343,  25  U.  S.  (L.  ed.)  180;  Frisbie 
665,  53  U.  S.  (L.  ed.)  1006,  16  Ann.  v.  United  States,  157  U.  S.  160,  15 
Cas.  1184  and  note.  S.  Ct.  686,  39  U.  S.  (L.  ed.)   657. 

7.  Note:   16  Ann.  Cas.   1189.  10.  United  States  v.  Hall,  98  U.  S. 

8.  Lalone  v.  United  States,  164  U.  343,  25  U.  S.  (L.  ed.)  180. 

S.  255,  17  S.  Ct.  74,  41  U.  S.  (L.  ed.) 

425. 
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same  purpose  and  to  the  same  end^  Congress  has  prescribed  the  com- 
pensation to  be  charged  by  agents  and  attorneys  for  making  out  and 
causing  to  be  executed  the  papers  necessary  to  establish  claims  for 
pensions,  and  provided  that  if  any  agent  or  attorney  in  such  a  case 
shall  demand  or  receive  any  greater  compensation  than  the  act  allows, 
he  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  be  punished  as 
therein  provided.^*  It  has  also  been  provided  that  no  pension  shall 
be  paid  to  any  person  other  than  the  pensioner  entitled  thereto,  and 
that  no  warrant,  power  of  attorney,  or  other  paper  executed  or  pur- 
porting to  be  executed  by  any  pensioner  to  any  attorney,  claim  agent, 
broker  or  other  person  shall  be  recognized  by  any  agent  for  the  pay- 
ment of  pensions,  nor  shall  any  pension  be  paid  thereon,  subject  to 
two  provisos:  1.  That  payment  to  persons  laboring  under  legal  dis- 
abilities may  be  made  to  the  guardian  of  such  persons  in  the  manner 
the  act  provides.  2.  That  pensions  payable  in  foreign  countries  may 
be  made  according  to  the  provisions  of  existing  laws.**  And  pro- 
vision is  also  made  to  prevent  an  agent  or  attorney  to  whom  pension 
money  is  paid  from  withholding  the  same  from  the  pensioner.*' 
Most  of  these  regulations  have  been  enacted  to  prevent  agents,  attor- 
neys, and  guardians  from  withholding  the  fund  or  converting  the 
same  to  their  own  use  before  it  passes  into  the  hands  of  the  benefi- 
ciary; but  Congress  has  gone  further,  and  passed  laws  exempting 
the  money  from  attachment,  execution  and  seizure  by  any  legal  proc* 
ess  in  law  or  equity.  This  power  of  Congress  to  enact  such  protective 
measures  cannot  well  be  questioned,  for  if  it  may  grant  pensions 
it  is  difficult  to  see  why  it  may  not  pass  laws  to  protect  the  fund 
appropriated  for  such  a  beneficiary  of  the  government,  certainly 
until  it  reaches  his  hands.  And  power  to  protect  the  fund  from 
misappropriation,  fraud  and  unauthorized  conversion  to  the  use  of 
another,  and  to  secure  its  safe  and  unimpaired  transmission  to  the 
beneficiary,  has  been  claimed  and  exercised  through  the  whole  period 
since  Congress,  under  the  constitution,  commenced  to  grant  pen- 
sions.** It  has  been  held  that  Congress  may  provide  that  guardians 
having  the  charge  and  custody  of  the  pensions  of  their  wards,  who 
embezzle  the  same  in  violation  of  their  trust,  or  fraudulently  convert 
the  same  to  their  own  use,  shall  be  guilty  of  an  oflfense  against  the 
United  States  and  punished  accordingly.**     The  act  making  it  a 

11.  United  States  v.  Hall,  98  U.  S.  S.  450,  25  U.  S.  (L.  ed.)  193;  Ballew 
343,  25  U.  S.  (L.  ed.)  180;  United  v.  United  States,  160  U.  S.  187,  16 
States  V.  Reisinger,  128  U.  S.  398,  9  S.  Ct.  263,  40  U.  S.  (L.  ed.)  388. 
S.  Ct.  99,  32  U.  S.  (L.  ed.)  480;  14.  United  States  v.  Hall,  98  U.  S. 
Caverly  v.  Bobbins,  149  Mass.  16,  20  343,  25  U.  S.  (L.  ed.)  180;  Frisbie 
N.  E.  450,  2  L.R.A.  745.  v.  United  States,  157  U.  S.  160,  15  S. 

12.  United  States  v.  Hall,  98  U.  S.  Ct.  586,  39  U.  S.  (L.  ed.)  657. 
343,  25  U.  S.  (L.  ed.)  180.  15.  United  States  v.  Hall,  98  U.  S. 

13.  United  States  v.  Irvine,  98  U.  343,  25  U.  S.  (L.  ed.)  180. 
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criminal  offense  for  an  agent  or  attorney  to  demand  or  receive  greater 
compensation  than  allowed  by  law  is  not  unconstitutional  on  the 
ground  of  interfering  with  the  price  of  labor  and  the  freedom  of 
contract.  While  it  may  be  conceded  that,  generally  speaking,  among 
the  inalienable  rights  of  the  citizen  is  that  of  the  liberty  of  contract, 
yet  such  liberty  is  not  absolute  and  universal.  It  is  within  the 
undoubted  power  of  government  to  restrain  some  individuals  from 
all  contracts,  as  well  as  all  individuals  from  some  contracts.^* 

14.  Criminal  Liability. — When  the  crime  of  withholding  pension 
money  is  complete  depends  on  the  circumstances.  The  withholding 
cannot  commence,  of  course,  until  the  money  is  received  by  the  party 
charged.  Nor  can  it  commence  then,  unless  there  is  a  duty  of 
immediate  payment  to  the  pensioner.  A  reasonable  time  must  cer- 
tainly be  allowed  for  this.  What  that  is  must  depend  in  each  case 
on  its  own  circumstances.  A  refusal  to  pay  on  demand  without  just 
excuse  would  constitute  withholding  at  once.  Such  delay  as  would 
show  an  intention  to  evade  payment  would  constitute  a  withholding. 
In  short,  there  must  be  such  unreasonable  delay,  some  refusal  to  pay 
on  demand,  or  some  such  intent  to  keep  the  money  wrongfully  from 
the  pensioner,  as  would  constitute  an  unlawful  withholding  in  the 
meaning  of  the  law.^'  The  word  "withholding*'  has  a  definite  signifi- 
cation, and  contemplates,  as  used  in  the  statute,  not  the  fraudulent 
obtaining  of  money  from  a  pensioner,  but  the  withholding  of  the 
money  before  its  reaches  the  hands  of  the  pensioner  and  passes  under 
his  dominion  and  absolute  control.  The  purpose  of  the  statute  is 
to  prevent  an  embezzlement  of  pension  money,  not  a  larceny  thereof 
from  the  pensioner  or  the  obtaining  of  the  same  from  him  by  false 
pretenses.^*  Hence  there  is  not  a  withholding  where  the  pension 
money  is  actually  paid  over  to  the  pensioner  and  thereafter  obtained 
from  him,  even  though  it  was  secured  under  a  continuous  scheme 
designed  by  the  accused  for  that  purpose.^*  The  crime  of  withholding 
pension  money  is  not  a  continuous  one  to  the  time  of  the  indictment, 
but  whenever  the  act  or  series  of  acts  necessary  to  constitute  a  crim- 
inal withholding  of  the  money  have  transpired,  the  crime  is  complete, 
and  from  that  day  the  statute  of  limitations  begins  to  run  against 
the  prosecution.^  Under  a  statute  prohibiting  an  agent,  attorney  or 
other  person  assisting  in  procuring  a  pension  from  demanding  or 
receiving  more  than  a  specified  sum  as  compensation,  the  guilt  or 
innocence  of  the  defendant  does  not  turn  on  the  question  whether 

16.  Frisbie  v.  United  States,  157  U.    (L.  ed.)  388. 

8.  160,  15  S.  Ct.  586,  39  U.  S.  (L.  19.  BaUew  v.  United  States,  160  U. 
ed.)  657.  S.  187,  16  S.  Ct.  263,  40  U.  S.   (L. 

17.  United  States  v.  Irvine,  98  U.  S.   ed.)   388. 

450,  26  U.  S.  (L.  ed.)  193.  1.  United  States  v.  Irvine,  98  U.  S. 

18.  Ballew    v.    United    States.    160    450,  25  U.  S.  (L.  ed.)  193. 
U.   S.  187,  16   S.   Ct.  263,  40  U.   S. 
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he  is  or  is  not  successful  in  obtaining  the  pension  which  he  is  apply- 
ing for,  nor  whether  he  takes  the  sum  in  excess  of  the  amount  specified 
out  of  the  particular  pension  money  received  by  the  applicant.  The 
scope  of  the  statute  and  the  evident  purpose  of  Congress  are  to  prevent 
an  applicant  for  a  pension  from  being  mulcted  any  sum  above  that 
specified  by  anyone  assisting  in  obtaining  the  pension.^  And  under 
this  statute  it  is  immaterial  whether  the  money  is  taken  before  pay- 
ment to  the  pensioner,  at  the  time  of  such  payment,  or  at  any  other 
time.'  It  is  well  settled  on  the  great  weight  of  authority  that  in 
merely  statutory  offenses,  of  which  a  morally  wrong  intent  is  not 
a  necessary  ingredient,  guilty  knowledge  or  intent  is  not  necessary 
to  be  either  alleged  or  proved,  where  the  statute  creating  the  offense 
evidently  dispenses  with  such  necessity.*  And  it  is  no  defense  in  a 
prosecution  for  taking  a  larger  compensation  than  the  law  permits 
that  the  defendant  intended  no  wrong  or  injury  and  practiced  no 
duress,  and  knew  not  of  the  statute.  The  statute  does  not  make  the 
actual  intention  of  its  violator  an  element  of  the  ofl'ense,  but  taking 
the  excessive  sum  is  per  se  an  unlawful  and  punishable  act.*  Under 
an  act  of  Congress  declaring  that,  if  any  person  shall  transmit  to, 
or  present  at,  or  cause  or  procure  to  be  transmitted  to,  or  presented 
at,  any  office  or  officer  of  the  government  of  the  United  States,  any 
deed,  power  of  attorney,  order,  certificate,  receipt  or  other  writing, 
in  support  of,  or  in  relation  to,  any  account  or  claim,  with  intent  to 
defraud  the  United  States,  knowing  the  same  to  be  false,  altered, 
forged  or  counterfeited,  every  such  person  shall  be  deemed  and 
adjudged  guilty  of  felony,  where  the  act  done  was  the  transmission 
to  the  commissioner  of  pensions  of  an  affidavit  which  was  false  in 
the  facts  which  it  professed  to  narrate,  although  sworn  to  by  a  person 
who  really  existed,  and  the  person  who  transmitted  it  knew  that  it 
was  false,  it  was  an  offense  within  the  meaning  of  the  act  of  Con- 
gress.* A  statute  denouncing  as  a  crime  the  making  of  a  false  depo- 
sition knowingly  for  the  purpose  of  obtaining  or  aiding  to  obtain 
payment  or  approval  of  any  claim  against  the  United  States  is  vio- 
lated by  a  person  who  makes  a  false  deposition  in  aid  of  a  fraudu- 
lent pension  claim.'  An  indictment,  under  a  statute  making  it  a 
crime  for  any  agent,  attorney  or  other  person  to  demand  or  receive 
a  larger  compensation  than  that  allowed  by  law,  is  not  defective 
because  it  describes  the  defendant  as  a  lawyer  and  not  as  an  agent 
or  attorney.    The  use  of  the  word  "lawyer"  is  not  significant,  it  is 

2.  Frisbie  v.  United  States,  157  U.  5.  Smart  v.  White,  73  Me.  332,  40 

S.  160,  15  S.  Ct.  586,  39  U.  S.   (L.  Am.  Rep.  356. 

ed.)   657.  6.  United  States  v.  Staats,  8  How. 

8.  Ballew  v.  United  States,  160  U.  41,  12  U.  S.  (L.  ed.)  979. 

S.  187,  16  S.  Ct.  263,  40  U.  S.   (L.  7.  Edg:ington  v.  United  States,  164 

ed.)  388.  U.  S.  301,  17  S.  Ct.  72,  41  U.  S.  (L. 

4.  See  Criminal  Law,  vol.  8,  p.  62.  ed.)   467. 
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a  mere  descriptio  personse.  It  is  immaterial  what  was  his  regular 
profession  or  avocation.  It  is  sufficient  that  if  even  temporarily 
he  engaged  in  the  work  of  preparing,  presenting,  and  prosecuting 
a  claim  for  a  pension.  Doing  that  he  brings  himself  within  the 
requirements  of  the  statute,  and  it  is  enough  to  charge  that  he  was 
so  engaged,  and  that  while  so  en^";aged  he  did  demand,  receive,  and 
retain  more  than  the  sum  which  by  the  statute  he  was  permitted  to 
do.®  A  surgeon  appointed  by  the  commissioner  of  pensions  of  the 
United  States  to  examine  pensioners  and  applicants  for  pensions  is 
not  an  officer  of  the  United  States  w^ithin  the  meaning  of  a  statute 
punishing  extortion  by  OA^Scers  of  the  United  States,  but  he  is  only 
an  agent  of  the  commissioner,  appointed  by  him  and  removable  by 
him  at  his  pleasure,  to  procure  information  needed  to  aid  in  the 
performance  of  his  own  official  duties.* 

15.  Review  of  Acts  of  Pension  Boards. — The  right  to  a  review  by 
a  superior  tribunal  of  the  acts  of  an  inferior  tribunal  is  usually  depend- 
ent on  statutory  authority.  Nevertheless  while  there  is  nowhere  any 
express  power  given  to  the  secretary  of  the  interior  to  hear  and  deter- 
mine appeals  from  the  commissioner  of  pensions,  yet  the  power  is 
exercised  daily  without  question. ^^  Statutes  creating  a  pension  fund 
for  policemen  and  firemen  almost  universally  place  in  the  hands 
of  the  pension  board,  created  to  manage  and  control  the  fund,  the 
power  to  determine  who  shall  be  entitled  to  the  pension  benefits, 
and  make  their  action  in  such  matters  final  and  conclusive.*^  Where 
that  power  is  given,  the  civil  courts  are  without  jurisdiction  to  review 
the  judgment  of  the  board.**  It  is  well  within  the  power  of  the  legis- 
lature to  provide  that  the  deci:?ion  of  the  board  shall  bo  conclusive,*' 
and  the  investment  of  such  power  on  a  pension  board  is  not  violative 
of  a  constitutional  provision  establishing  courts  of  justice.**  Although 
it  is  provided  that  the  determination  of  the  right  to  a  pension  is 
final  and  conclusive,  such  provisions  must  be  construed  in  the  light 
of  the  legal  rights  of  the  parties,  and  in  harmony  with  the  funda- 
mental doctrine  that  no  peroon  can  be  deprived  of  his  property  or 
property  rights  except  by  due  process  of  law ;  and  this  means  notice 
and  opportunity  to  be  heard.**'    The  writ  of  mandamus  may  issue  to 

8.  Frisbie  v.  United  States,  157  U.  12.  Firemen's  Pension  Fund  v.  Mc- 
S.  160,  15  S.  Ct.  586,  39  U.  S.  (L.  Crorv.  132  Ky.  89,  116  S.  W.  326, 
ed.)   657.  21  L.K.A.(N.S.)  583. 

9.  United  States  v.  Germaine,  99  U.  13.  State  v.  Fireman's  Pension,  etc., 
S.  508,  25  U.  S.  (L.  ed.)  482.  Fund,   117  La.   1071,  42   So.   506,  8 

10.  Ejiight  V.   United   States  Land   Ann.  Cas.  945. 

Ass^n,  142  U.  S.  161,  12  S.  Ct.  258,  Note:  21  L.R.A.(N.S.)  583. 
35  U.  S.  (L.  ed.)  974.  14.  P'iremen's  Pension  Fund  v.  Mo- 
ll. Firemen's  Pension  Fund  v.  Mr-  Crorv,  132  Kv.  89,  116  S.  W.  326, 
Crory,  132  Ky.  89,  116  S.  W.  320,  21  L.R.A.(N.S.)  583. 
21  L.R.A.(N.S.)  583;  State  v.  Fire-  15.  Stcvons  v.  Minneapolis  Fire 
man's  Pension,  etc.,  Fund,  117  La,  Dept.  Relief  Ass'n,  124  Minn.  381, 145 
1071,  42  So.  506,  8  Ann.  Cas.  945.  X.  W.  35,  50  L.R.A.(N.S.)  1018. 
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compel  a  public  officer  to  perform  a  ministerial  duty,  but  it  must 
clearly  appear  that  the  duty  is  one  which  from  its  character  leaves 
no  discretion  in  the  officer  to  do  or  not  to  do.^®  And  it  is  a  well 
settled  rule  that  mandamus  does  not  lie  to  review  or  control  the 
action  or  decision  of  a  pension  boai'd,  or  other  board  or  officer 
having  authority  over  pension  matters,  where  the  action  or  decision 
is  one  resting  in  the  discretion  of  such  board  or  officer,  or  where  it 
involves  the  construction  of  the  law  and  the  application  of  the  facts 
thereto.*'  Where  a  pension  board  or  officer  simply  refuses  to  take 
any  action  whatever,  the  court  will  issue  a  mandamus  to  compel  it 
or  him  to  take  some  action,  but  will  not  attempt  to  prescribe  the 
action  to  be  taken,  and  thereby  control  the  discretion  or  judgment  of 
the  board  or  officer.*^  And  where  a  superior  pension  tribunal  has 
rendered  a  decision  directing  a  lower  tribunal  to  perform  a  certain 
act,  the  performance  of  such  act  is  no  longer  in  the  discretion  of 
the  lower  tribunal,  but  becomes,  by  the  direction  of  the  superior 
tribunal,  a  mere  ministerial  act  which  may  be  enforced  by  manda- 
mus.*^ 

16.  United  States  v.  Black,  128  U.  S.  PenFion,  etc.,  Fund,  117  La.  1071,  42 
40,  9  S.  Ct.  12,  32  U.  S.  (L.  ed.)  354;  So.  606,  8  Ann.  Cas.  945. 
Firemen's  Pension  Fund  v.  McCrory,  Notes:  21  L.R.A.(N.S.)  683;  8  Ann. 
132  Ky.  89,  116  S.  W.  326,  21  L.R.A.  Cas.  950. 

(N.S.)  583;  State  v.  Fureman's  Pen-  18.  United  States  v.  Black,  128  U. 

sion,  etc..  Fund,  117  La.  1071,  42  So.  S.  40,  9  S.  Ct.  12,  32  U.  S.  (L.  ed.) 

506,  8  Ann.  Cas.  945.  354. 

17.  United  States  v.  Black,  128  U.  Note:  8  Ann.  Cas.  951. 

S.  40,  9  S.  Ct.  12,  32  U.  S.  (L.  ed.)       19.  United  States  v.  Black,  128  U. 
354;  Firemen's  Pension  Fund  v.  Mc-   S.  40,  9  S.  Ct.  12,  32  U.  S.  (L.  ed.) 
Crory,  132  Ky.  89,  116  S.  W.  326,  21   354. 
L.RA.(N.S.)  583;  State  v.  Fireman's       Note:  8  Ann.  Cas.  96L 
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9.  Where  Oath  Not  Required;  Invalidity  and  Irregularity  of  Proceeding 
10.  Making  Affidavits;  Depositions 

U.  Motions  for  Continuance,  New  Trial,  or  Certiorari;  Proceedings  Before 
Grand  Jury 

12.  Other  Particular  Proceedings 

IV.  Prosecutions 

13.  Jurisdiction  of  Court 

14.  Indictment  and  Information 

15.  Defenses 

16.  Conviction  on  Defendant's  Own  Statement 

17.  Quantum  of  Proof;  Number  of  Witnesses 

18.  Competency  of  Witnesses 

19.  Admissibility  of  Evidence 

20.  Variance 
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V.  Subornation  of  Perjury 

21.  Definition;  Nature  of  Offense;  Indictment 

22.  Quantum  of  Proof;  Number  of  Witnesses;  Evidence 

23.  Attempts  at  Subornation 

I.  Introductory 

1.  Scope  of  Article;  Definition  and  Nature  of  Offense. — ^It  is  the 

purpose  of  this  article  to  give  a  full  discussion  of  the  law  relating  to 
the  crime  of  the  wilful  violation  of  an  oath  or  affirmation  in  a 
judicial  proceeding  or  other  proceeding  authorized  by  law,  including 
subornation  of  perjury.  No  attempt  is  made  to  review  the  oflFenses 
of  suppressing  evidence  and  intimidating  witnesses,^  and  the  civil 
aspects  of  false  swearing,  such  as  liability  for  damages  caused  by 
perjury,*  and  ground  for  relief  against  judgment,'  which  are  treated 
elsewhere  in  this  work.  Perjury  is  defined  as  the  wilful  and  corrupt 
false  swearing  or  affirming,  after  an  oath  lawfully  administered,  in 
the  course  of  a  judicial  or  quasi  judicial  proceeding  as  to  some  matter 
material  to  the  issue  or  point  in  question.*  Some  cases  add  the  requi- 
site that  the  false  statement  must  be  made  after  deliberation,*  others 
say  that  it  must  be  knowingly  false  •  while  still  others  say  it  must 
be  made  with  the  intent  to  mislead  the  court  and  jury.'  It  appears 
by  the  weight  of  authority  that  perjury  cannot  be  predicated  of  a 
statement  of  an  opinion  or  belief  or  interpretation  of  an  alleged 
agreement,  oral  or  written,  or  one  calling  for  the  exercise  of  judg- 
ment.® Within  this  principle  an  affidavit  averring  prejudice  as  a 
ground  for  a  change  of  judge  is  essentially  an  expression  of  opinion 

1.  See  Criminal  Law,  vol.  8,  p.  319.       6.  McDonough    v.    State,    47    Tex. 

2.  See  Torts.  Crim.  227,  84  S.  W.  594,  122  A.  S.  R. 

3.  See  Judgments,  vol.  15,  pp.  768.  684. 

858.  Note :  13  A.  S.  R.  665. 

4.  Covne  v.  People,  124  111.  17,  14  6.  Covne  v.  People,  124  111.  17,  14 
N.  E.  668.  7  A.  S.  R.  324  and  note;  N.  E.  668,  7  A.  S.  R.  324;  Martin 
State  V.  Shupe,  16  la.  36.  85  Am.  v.  Miller,  4  Mo.  47,  28  Am.  Dec.  342; 
Dec.  485  and  note;  Martin  v.  Miller,  Stat«  v.  Bvrd,  28  S.  C.  18,  4  S.  E. 
4  Mo.  47,  28  Am.  Dec.  342;  Shevalier  793,  13  A.  S.  R.  660;  State  v.  Dalla- 
V.  State,  85  Neb.  366.  123  N.  W.  424,  giovanna,  69  Wash.  84,  124  Pac.  209, 
19  Ann.   Cas.  361;   State  v.   Dayton,  40  L.R.A.(N.S.)  249. 

23   N.    J.   L.   49,   53   Am.   Dec.  *270;  Note:  13  A.   S.  R.  665. 

(Uiamberlain  v.  People,  23  N.  Y.  85,  7.  Covne  v.  People,  124  111.  17,  14 

SO  Am.  Dec.  255;  People  v.  Teal,  196  X.  E.  668,  7  A.  S.  R.  324. 

N.   Y.  372,   89  N.   E.   lOSG,   17   Ann.  8.  Ex  parte  Ellis,  3  Okla.  Crim.  220, 

Cas.  1175,  25  L.R.A.(N.S.)  120;  State  105  Pac.  184,  Ann.  Cas.  1912A  863, 

V.  Hathaway,  2  Nott  &  McC.  (S.  C.)  25  L.R.A.(N.S.)  653  and  note;  Schoen- 

118,  10  Am.  Dof.  580;  McDonough  v.  fekl  v.  State,  56  Tex.  Crim.  103,  119 

State,  47  Tex.  Civ.  227,  84  S.  W.  594,  S.  W.  101,  133  A.  S.  R.  956,  22  L.R.A. 

122  A.  S.  R.  684;  State  v.  Dallagio-  (N.S.)  1216  and  note,  but  on  a  state- 

vanna,  69  Wash.  84,  124  Pac.  209,  40  ment  of  fact  only. 
L.K.A.(N.S.)  249. 
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or  belief,  and  therefore  cannot  be  made  the  basis  of  a  charge  of 
perjury.*  Of  course,  this  rule  is  subject  to  the  qualification  that 
a  statement  of  belief  or  opinion  under  oath  is  perjury  when  as  a 
matter  of  fact  the  witness  had  no  such  belief  or  opinion.  No  reason 
suggests  itself  why  one  cannot  commit  perjury  by  swearing  that 
he  believes  a  certain  fact  which  he  does  not  believe  as  well  as  by 
swearing  falsely  to  the  fact  itself.  In  those  jurisdictions  where  it  is 
necessary  for  a  person  to  swear  falsely  both  wilfully  and  corruptly 
it  is  held  that  the  witness's  negligence  or  carelessness  in  forming  his 
belief  or  conclusion  does  not  render  his  oath  corrupt.*^  The  oath 
itself  must  be  binding  on  the  conscience  of  the  witness,**  must  be 
either  authorized  or  required  by  law,*^  and  must  be  taken  before 
one  having  authority  to  administer  it  and,  if  it  is  a  judicial  oath, 
before  a  tribunal  having  jurisdiction.*' 

2.  Distinction  between  Perjury  and  False  Swearing. — False  swear- 
ing is  not  always  perjury.  According  to  the  common  law  false  swear- 
ing is  a  substantive  offense  and  is  a  misdemeanor.  In  several  of 
the  states  it  is  made  an  offense  separate  and  distinct  from  perjury.** 
The  usual  distinction  between  false  swearing  and  perjury  is  that  in 
false  swearing  the  testimony  need  not  be  as  to  a  fact  material  tO' 
the  issue  or  point  of  inquiry.  The  distinction,  however,  is  often 
made  by  designating  as  perjury  only  those  statements  made  where 
the  oath  is  required  by  law  or  in  the  course  of  a  judicial  proceed- 
ing, and  as  false  swearing  those  statements  made  where  the  oath  or 
affidavit  is  not  required  by  law  or  in  the  course  of  a  judicial  pro- 
ceeding. In  some  states  the  false  swearing  need  not  be  done  for  the 
purpose  of  influencing  or  misleading  anyone.  It  is  sufficient  if  the 
false  statement  shall  be  wilfully  made,  with  a  knowledge  of  its  falsity, 
on  a  subject  in  reference  to  which  the  person  swearing  may  be  legally 
sworn  and  that  the  oath  shall  be  administered  by  an  officer  author- 
ized to  administer  it.  Where,  under  the  indictment,  the  state  is  au- 
thorized to  proceed  either  for  perjury  or  for  the  statutory  offense  of 
false  swearing,  it  may  elect  to  prosecute  for  either  offense.** 

3.  Statutes;  Construction;  Constitutionality. — In  a  large  number 
of  states  perjury  is  defined  by  statute,  and  the  various  definitions  do 
not  differ  to  any  great  extent  from  the  definition  of  the  common  law. 
The  statutes  are  generally  more  specific,  and  often  attempt  to  define 
the  various  affidavits  and  judicial  proceedings  in  which  false  state- 
ments under  oath  amount  to  perjury.  In  a  number  of  jurisdictions 
the  common  law  oft'ense  of  perjury  has  been  extended  and  enlarged 

9.  Ex  parte  Ellis,  3  Okla.  Grim.  220,       13.  See  infra,  par.  8. 

105  Pac.  184,  Ann.   Gas.  1912A  863,  14.  State  v.  Goleman,  117  La.  973, 

25  L.R.A.(N.S.)  653.  42  So.  471,  8  Ann.  Gas.  880. 

10.  Note:  25  L.R.A.(N.S.)   654.  Note:  85  Am.  Dec.  488. 

11.  See  infra,  par.  4.  15.  Note:  8  Ann.  Gas.  88L 

12.  Note:  8  Ann.  Gas.  884. 

255 


§  3  PERJURY  21  B.  C,  L. 

by  statute  to  include  wilful  false  swearing  in  regard  to  any  matter 
or  thing  respecting  which  an  oath  is  required  or  even  authorized 
by  law.  In  construing  such  a  statute  the  courts  say  that  in  order 
to  constitute  the  crime  it  is  not  made  necessary  by  the  statute  either 
that  the  false  oath  should  be  taken  in  a  matter  judicially  pending 
at  the  time  or  in  a  matter  material  to  any  point  in  question.**  The 
offense  is  complete  if  it  be  shown  that  the  false  oath  was  taken, 
knowingly  and  wilfully,  on  a  subject  on  which  one  could  be  legally 
sworn  and  before  a  person  legally  authorized  to  administer  the  oath. 
In  other  words,  the  purpose  of  such  a  statute,  the  courts  say,  is  to 
include,  within  the  definition  of  the  crime  of  perjury,  the  taking 
of  any  and  every  false  and  corrupt  oath,  unless  it  is  purdy  voluntary 
and  extrajudicial,  in  not  being  required,  authorized,  or  permitted  by 
any  law  that  may  be  enforced  or  carried  into  effect  or  in  not  being 
necessary  for  the  prosecution  or  defense  of  a  private  right,  or  for 
the  enda  of  public  justice  wherever  sought  to  be  administered,*' 
Thus  it  is  seen  that  in  states  having  such  statutes  the  definition  of 
perjury  has  been  extended  so  as  to  cover  false  swearing  as  known  at 
the  common  law  and  sought  to  be  differentiated  from  perjury  in  the 
preceding  paragraph.  In  some  states  where  the  statute  provides  that 
the  oath  must  be  "lawfully  administered"  it  is  contended  that  it 
is  not  enough  that  the  officer  has  general  authority  to  administer 
oaths,  nor  that  his  administering  the  particular  oath  was  not  unlawful 
in  the  sense  of  incurring  a  penalty  by  administering  it.  The  oath 
must  be  one  which  may  be  "lawfully  administered*' — that  is,  one 
administered  pursuant  to,  or  as  required  or  authorized  by,  some  law. 
A  merely  gratuitous  oath,  which  the  law  does  not  recognize  as  of 
any  force,  and  to  which  it  gives  no  more  effect  than  if  the  state- 
ment were  not  sworn  to,  cannot  be  said  to  be  lawfully  administered. 
The  federal  statute  denouncing  as  perjury  the  false  statement  made 
in  a  deposition,  declfiiration  or  certificate  authorized  to  be  sworn  to 
has  been  construed  to  cover  oaths  made  to  the  land  office  and  the 
comptroller  of  the  currency,  to  the  oaths  of  national  bank  directors, 
to  oaths  in  support  of  pension  claims,  in  support  of  claims  against 
the  United  States,  in  applications  for  naturalization,  in  civil  service 
examinations  and  to  oaths  made  to  secure  the  bounty  offered  to 
vessels  engaged  in  fisheries.  The  words  "declaration"  and  "certifi- 
cate" in  this  statute  are  not  construed  to  be  terms  of  art  or  used  in 
a  technical  sense,  but  in  the  ordinary  and  popular  sense  to  signify 
any  statement  of  material  matters  of  fact  sworn  to  and  subscribed 
by  the  party  charged.*®    Where  an  executive  oflScer  of  the  government 

16.  State  V.  Miller,  26  R.  I.  282,  58  U.   S.   336,  2   S.  Ct.  682,  27  U.  8. 
Atl.  882,  3  Ann.  Cas.  943.  (L.  ed.)  746. 

17.  IJote :  8  Ann.  Cas.  883.  Note :  8  Ann.  Cas.  885. 

18.  United  States  v.   Ambrose,  108 
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is  authorized  by  Congress  to  make  rules  and  regulations  which  pre- 
scribe certificates  to  be  made  under  oath,  the  wilful  making  of  a 
false  statement  in  such  certificate  comes  within  the  statute  against 
perjury.**  The  word  "deposition"  as  used  in  some  statutes  in  desig- 
nating the  different  proceedings  in  which  one  may  commit  perjury 
has  been  construed  to  mean  the  written  testimony  of  a  witness  given 
in  the  course  of  a  judicial  proceeding,  either  at  law  or  in  equity, 
and  as  not  synonymous  with  "affidavit"  or  "oath."*^  It  is  held 
that  where  the  statute  provides  that  one  who  wilfully  makes  "any 
false  certificate,  affidavit  or  statement  of  any  nature  for  any  purpose" 
before  any  officer  authorized  to  administer  oaths  sTiaJl  be  guilty  of 
I>erjury,  it  appUes  only  to  instruments  in  writing.* 

11.  Elements  Generally 

4.  Oath  or  Affirmation;  Taken  under  Law  of  or  in  Foreign  State. — 
The  form  of  the  oath  is  immaterial,  though  it  must  be  solemnly 
administered.  The  test  is,  does  the  witness  accept  the  oath  as  bind- 
ing on  his  conscience?  *  To  make  a  valid  oath  on  the  falsity  of 
which  perjury  may  be  charged  there  must  be  in  some  form,  in  the 
presence  of  an  officer  authorized  to  administer  it,  an  unequivocal 
and  present  act,  by  which  the  affiant  consciously  takes  on  himself 
the  obligation  of  an  oath.'  The  underlying  principle  evidently  is 
that  whenever  the  attention  of  the  person  who  comes  up  to  swear 
is  called  to  the  fact  that  the  statement  is  not  a  mere  asseveration,  but 
must  be  sworn  to,  and  in  recognition  of  this  he  is  asked  to  do  some 
corporal  act,  and  does  it,  this  is  a  statement  under  oath — and  this, 
without  kissing  any  book,  or  raising  his  hand,  or  doing  any  religious 
act.  Hence  making  a  mark  at  the  end  of  an  affidavit  after  it  is 
read  to  affiant,  which  contains  a  preface  and  conclusion  both  stating 
that  it  is  sworn  to,  at  the  place  indicated  by  the  officer  signing  the 
jurat,  who  says  to  the  affiant,  "If  you  swear  to  this  statement  put 
your  mark  here,"  is  an  oath  sufficient  to  sustain  an  indictment 
for  perjury.*  If  the  form  of  the  oath  is  prescribed,  it  must  be  sub- 
stantially complied  with,  but  if  the  witness  taking  an  oath  makes 
no  objection  to  the  form  adopted,  it  is  deemed  to  receive  his  assent, 
and  he  is  as  liable  to  the  consequences  of  perjury  as  if  it  had  been 
administered  in  strict  conformity  to  statute.  And  the  weight  of 
authority  holds  that  if  an  oath  is  administered  to  the  witness  by 
holding  up  the  hand,  although  the  Gospels  were  not  presented  to 

19.  Note:  8  Ann.  Cas.  883,  885.  3.  Note:    85   Am.    Dec.    489. 

20.  State  v.   Dayton,  23   N.   J.  L.       4.  United  States  v.  Mallard,  40  Fed. 
49,  53  Am.  Dec.  270.  151,  5  L.R.A.  816.     As  to  what  con- 

1.  Note:  39  L.R.A.(N.S.)   98.  stitutes  an  oath  generally,  see  Oath 

2.  Ram  v.  Eex,  51  Can.  Sup.  Ct.   and  AFFmiCATiOH,  vol.  20,  p.  507. 
392,  Ann.  Cas.  1916A  494, 
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him  and  he  did  not  declare  that  he  had  conscientioua  scruples  against 
being  sworn  on  the  Gospels,  it  is  a  legal  and  valid  oath.^  The  rule 
that  the  fact  that  an  oath  was  administered  or  taken  in  an  irregular 
manner  is  no  defense  to  a  charge  of  perjury  has  reference  to  some 
informality  in  the  substance  of  the  oath  as  administered  by  the  offi- 
cers, and  does  not  excuse  the  necessity  of  a  valid  oath.  If  the  statute 
requires  an  oath  on  the  Gospels  it  is  sufficiently  complied  with  if 
taken  on  the  Evangelists,  the  New  Testament  or  the  Bible,  or  even 
if  taken  on  a  hymn  book  where  the  witness  believed  at  the  time 
that  the  book  was  a  Bible.  And  in  some  cases  it  has  been  held  that 
he  need  not  kiss  the  book  or  raise  his  hand,  but  just  assent  to  the 
oath  as  administered.®  But  where  one  hands  to  an  officer,  author- 
ized to  take  and  certify  affidavits,  an  affidavit  previously  signed  by 
him,  and  reciting  that  he  had  been  duly  sworn,  and  the  officer  affixes 
his  own  signature  to  the  jurat  without  any  words  or  formalities, 
perjury  cannot  be  predicated  of  the  transaction.'  Or  where  an  affi- 
davit is  signed,  but  not  sworn  to,  and  is  then  taken  into  another 
room  by  a  third  person  where  it  is  certified  by  a  notary,  in  the  absence 
of  the  affiant,  it  is  no  valid  oath.®  The  oath,  to  be  such  a  one  as 
would  support  the  charge  of  perjury,  if  nonjudicial,  must  be  admin- 
istered by  a  competent  officer,  or,  if  it  be  judicial,  before  a  court 
having  jurisdiction  of  the  proceedings.*  These  questions,  as  well 
as  the  requirements  as  to  setting  forth  the  taking  of  the  oath  in 
the  indictment,*^  are  treated  later  on  in  this  article.  The  question 
often  arises  as  to  the  attitude  of  the  courts  in  cases  where  a  person 
in  one  state  makes  a  false  statement  in  an  affidavit  or  deposition 
permitted  or  required  under  the  laws  of  another  state.  The  rule 
is  that  where  the  statute  of  one  state  declares  that  one  who  swears 
that  any  affidavit  or  other  writing  by  him  subscribed  is  true  on 
any  occasion  on  which  an  oath  is  required  by  law  and  who  on 
such  occasion  wilfully  and  knowingly  deposes  falsely  in  any  material 
matter  is  guilty  of  perjury  that  it  matters  not  that  the  oath  was 
not  required  or  permitted  under  the  laws  of  that  state  if  it  was  one 
that  was  permitted  or  required  by  the  laws  of  the  state  in  the  courts 
of  which  such  affidavit  or  deposition  is  to  be  used.**  It  is  clear 
by  the  common  law  that  the  taking  of  a  false  oath,  with  a  view 
to  cheat  the  government,  or  to  defeat  the  administration  of  public 
justice,  though  not  taken  within  the  realm,  or  wholly  dependent 
on  usage  and  practice,  is  punishable  as  a  misdemeanor.*^ 

6.  Curry  v.  Rex,  48  Can.  Sup.  Ct.  9.  See  infra,  par.  8. 

632,  Ann.  Cas.  1914B  591  and  note.  10.  See  infra,  par.  14. 

6.  Note:  Ann.  Cas.  1914B  695.  11.  People  v.  Martin,  175  N.  Y.  315, 

7.  O'Reilly  v.  People,  86  N.  Y.  154,  67  N.  R.  589,  96  A.  S.  R.  628. 

40  Am.  Rep.  526.  12.  United  States  v.  Bailey,  9  Pet 

8.  Note:  Ann.  Cas.  1914B  596.  238,  9  U.  S.  (L.  ed.)  113. 
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5.  Falsity  and  Knowledge  of  Falsity. — ^The  weight  of  authority  ia 
that  the  testimony,  in  order  to  make  the  witness  guilty  of  perjury, 
must  be  wilfully  false.** 

6.  Materiality. — ^As  above  stated,  in  order  that  the  false  testi- 
mony  may  constitute  perjury,  it  must  be  material  to  the  issue  or 
to  the  point  of  inquiry.**  It  is  not  requisite,  however,  that  the  wit- 
ness should  know  that  the  testimony  is  material.**  The  circumstance 
that  the  evidence  was  withdrawn  does  not  affect  the  question  of  per- 
jury, and  a  person  may  commit  the  crime  when  swearing  to  an 
affidavit  although  no  use  is  afterward  made  of  it,  and  even  if,  for 
the  lack  of  certain  formalities,  it  cannot  be  received  in  court.  And 
though  in  point  of  law  the  evidence  is  inadmissible,  yet  if  it  is  admitted 
and  is  relevant  to  the  credit  of  a  material  witness  in  the  cause,  per- 
jury may  be  assigned  on  it.  So  a  witness  may  be  convicted  of  perjury 
in  falsely  swearing  to  a  promise  within  the  statute  of  frauds,  although 
parol  evidence  of  the  promise  would  not  be  competent  if  objected  to. 
The  materiality  of  the  testimony  must  be  established  by  evidence  and 
cannot  be  left  to  presumption  or  inference,  and  proof  that  the  testi- 
mony was  admitted  on  the  trial  is  not  suiBcient  to  warrant  a  jury  in 
inferring  that  such  testimony  was  material  to  the  issue.** 

7.  Test  of  Materiality. — ^While  it  is  necesesary  that  the  false  testi- 
mony be  material  to  the  issue  being  tried  or  to  the  point  of  inquiry, 
it  L^  not  necessary  that  it  be  material  to  the  main  issue.  The  test 
is  whether  the  statement  made  could  have  influenced  the  tribunal 
on  tl^e  issue  before  it.*'  It  is  sufficient  if  it  is  material  to  any  proper 
matttT  of  inquiry,  and  is  calculated  and  intended  to  prop  or  bolster 
the  t»^mony  of  a  witness  on  some  material  point,  or  to  support 
or  attack  the  credibility  of  such  a  witness.**  It  may  be  laid  down 
as  a  p«%neral  rule  that  any  testimony  which  is  relevant  in  the  trial 
of  a  c>»se,  whether  to  the  main  issue  or  some  collateral  issue,  is  so 
far  material  as  to  render  a  witness  who  knowingly  and  wilfully 
falsifies  in  giving  it  guilty  of  perjury.**  It  is  but  common  knowledge 
that  it  frequently  occurs  in  the  trial  of  causes  that  inquiries  are  made 

18.  Coyne   v.   People,   124   111.   17,  16.  Note:  85  Am.  Dec.  493. 

14  N.  E.  668,  7  A.  S.  R.  324;  Martin  17.  State  v.   Sargood,  80  Vt.  415, 

V.  Miller,  4  Mo.  47,  28  Am.  Dec.  342;  68  Atl.  49,  130  A.  S.  R.  995,  13  Ann. 

State  V.  Byrd,  28  S.  C.  18,  74  S.  E.  Cas.  367. 

793,  13  A.  S.  R.  660  and  note;  Mc-  Notes:    22   L.R.A.(N.S.)    1192;    19 

Donough  v.  State,  47  Tex.  Crim.  227,  Ann.  Cas.  364. 

84  S.  W.  594,  122  A.  S.  R.  684  and  18.  Ex  parte  Metcalf,  8  Okla.  Crim. 

note.  605,  129   Pac.   676,  44  L.R.A.(N.S.) 

Notes:  85  Am.  Dec.  488;  82  A.  S.  513;  State  v.  Hathaway,  2  Nott  &  McC. 

R.  922.  (S.  C.)  118,  10  Am.  Dee.  580. 

14.  See  supra,  par.  1.  19.  State  v.  Shupe,  16  la.  36,  85 

15.  State  v.  Sargood,  80  Vt.  415,  Am.  Dec  485  and  note;  State  v.  Miller, 
68  Atl.  49,  130  A.  S.  R.  995,  13  Ann.  26  R.  L  282,  58  Atl.  882,  3  Ann.  Cas. 
Cas.  367..  943. 
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of  witnesses  touching  matters  which  do  not  directly  concern  the  com- 
mission of  the  acts  which  constitute  the  oflfense,  yet  such  inquiries 
and  answers  may  be  material  and  highly  important  to  the  end  that 
the  triers  of  the  fact  may  property  and  intelligently  weigh  the  testi- 
mony in  the  cause.  If  it  is  so  connected  with  the  matter  at  issue 
as  to  have  a  legitimate  tendency  to  prove  or  disprove  some  fact  that 
is  material  by  giving  weight  or  probability  to,  or  detaching  from, 
the  testimony  of  a  witness  thereto,  it  is  sufficient  and  maJkes  the 
testimony  material.  The  degree  of  materiality  is  of  no  importance; 
for,  if  it  tends  to  prove  the  matter  in  hand,  it  is  enough,  though 
it  be  but  circumstantial.  Thus,  falsehood  in  the  statement  of  collat- 
eral matter,  not  of  substance,  such  as  the  day  in  an  action  of  tres- 
pass, or  the  kind  of  staff  with  which  an  assault  was  made,  or  the 
color  of  clothing  or  the  like,  may  or  may  not  be  criminal,  accord- 
ing as  they  may  tend  to  give  weight  and  force  to  other  and  material 
-circumstances.  And  therefore  every  question  on  the  cross-examina- 
tion of  a  witness  is  said  to  be  material.  In  the  answer  to  a  bill  in 
equity,  matters  not  responsive  to  the  bill  may  be  material.  But 
where  the  bill  prays  discovery  of  a  parol  agreement  which  is  void 
by  the  statute  of  frauds,  and  which  is  denied  in  the  answer,  this 
distinction  has  been  taken:  That  where  the  statute  is  pleaded  or 
expressly  claimed  as  a  bar,  the  denial  of  the  fact  is  immaterial,  and 
therefore  no  perjury;  but  that  where  the  statute  is  not  set  up,  but 
the  agreement  is  incidentally  charged,  as,  for  example,  in  a  bill  for 
relief,  the  fact  is  material  and  perjury  can  be  assigned  on  the  denial.*® 
It  is  sufficient  if  the  point  of  inquiry  is  directed  toward  the  question 
of  obtaining  or  of  the  admissibility  of  material  testimony.  Thus 
perjury  may  be  assigned  on  false  testimony  offered  to  procure  the 
admission  of  a  document  in  evidence  which  is  material  to  the  issue,^ 
or  on  false  testimony  before  a  grand  jury  in  answer  to  a  question 
designed  to  obtain  information  as  to  where  or  from  whom  they  may 
acquire  material  evidence,*  or,  in  considering  a  motion  for  a  continu- 
ance, on  a  false  averment  in  an  affidavit  that  an  absent  witness  was 
the  only  one  by  whom  an  alibi  could  be  proved.  But  if  a  witness 
on  his  examination  in  chief  gives  no  evidence  material  to  the  issue, 
no  assignment  can  be  made  on  his  cross-examination  on  the  ground 
that  it  affects  his  credibility  because  in  such  a  case  his  credibility  is 
not  material.' 

III.  Proceeding  in  Which  Oath  Taken 

8.  Authority  of  Officer  Administering  Oath  and  Jurisdiction  of 
Tribunal. — It  is  necessary  that  the  oath  under  which  the  false  testi- 

20.  Notes:  85  Am.  Dec.  492,  493;  22  1.  Note:  85  Am.  Dec.  493. 

L.R.A.(N.S.)  1192;  3  ^n.  Cas.  946;  2.  Note:  22  L.R.A.(N.S.)   1192. 

19  Ann.  Cas.  364.  3.  Note :  3  Ann.  Cas.  946.  . 
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mony  is  given  be  administered  by  a  person  having  lawful  authority 
to  administer  it,*  and,  if  the  oath  is  a  judicial  one,  that  the  tri- 
bunal before  which  the  oath  is  taken  be  one  having  jurisdiction  of 
the  matter  which  is  the  subject  of  the  proceeding.*   Perjury  cannot 
be  committed  by  falsifying  a  mere  voluntary,  useless  or  extrajudicial 
oath,*  as,  for  instance,  an  affidavit  not  authorized  by  law  or  an  oath 
to  a  protest  taken  before  a  notary  public  as  part  of  the  preliminary 
proofs  in  case  of  a  marine  loss,  or  an  affidavit  for  the  issuance  of 
an  attachment  where  the  affidavit  is  not  in  the  form  required  by 
law  and  on  which  no  attachment  could  issue,  or  an  affidavit  to 
procure  a  continuance  if  it  does  not  show  grounds  for  such  continu- 
ance.'    Where  it  is  shown  that  the  oath  was  administered  to  the 
defendant  in  open  court,  a  presumption  arises  that  it  was  regularly 
done.    It  is  sufficient,  prima  facie,  to  show  that  the  person  by  whom 
the  oath  was  administered  was  an  acting  magistrate  or  to  show  that 
the  oath  was  administered  by  one  then  acting  as  a  deputy  under  the 
clerk  of  the  court.     And  it  is  held  that  it  is  not  material  whether 
the  one  administering  the  oath  is  an  officer  de  jure  or  de  facto,  if 
his  act  takes  place  in  the  presence  of  the  court  and  apparently  by 
its  sanction.^    There  is  a  necessity  that  the  tribunal  have  jurisdiction 
not  only  of  the  matter  under  investigation  but  also  of  the  person 
on  trial  in  order  to  make  the  false  testimony  of  the  witness  perjury, 
or  in  fact  to  make  his  testimony  evidence  at  all.    Without  the  pres- 
ence of  the  accused  in  a  felony  case  during  the  introduction  of 
evidence,  the  court  is  without  authority  and  its  proceedings  are  neces- 
sarily void.    It  follows,  therefore,  that  such  proceedings  being  void, 
no  charge  of  perjury  can  be  predicated  of  any  false  testimony  given 
in  them.     It  appears,  however,  that  the  fact  that  the  person  has 
been  improperly  brought  before  the  court  does  not  oust  the  court's 
jurisdiction  or  make  false  testimony  therein  free  of  the  charge  of 
perjury.     And  errors  of  law  committed,  though  sufficiently  serious 
to  cause  a  reversal,  will  not  defeat  a  charge  of  perjury  unless  they 

4.  United  States  v.  Hall,  131  U.  S.  423,  123  S.  W.  133,  136  A.  S.  R.  988; 
50,  9  S.  Ct.  663,  33  U.  S.  (L.  ed.)  97;  State  v.  Dallagiovanna,  69  Wash.  84, 
Lambert  v.  People,  76  N.  Y.  220,  32  124  Pac.  209,  40  L.R.A.(N.S.)  249  and 
Am.  Rep.  293.  note. 

Notes:  85  Am.  Dec.  496;  93  A.  S.  Notes:  85  Am.  Dec.  496;  93  A.  S. 

638;  54  L.R.A.  520;  32  L.R.A.(N.S.)  R.  636,  32  L.R.A.(N.S.)   142,  3  Ann. 

142;  8  Ann.  Cas.  884.  Cas.  870. 

5.  Morford  v.    Territory,   10    Okla.  6.  State   v.    Parrish,   129    La.    547, 
741,  63  Pac.  958,  54  L.R.A.  513  and  56  So.  503,  39  L.R.A.(N.S.)  96. 
note;   McDonough   v.    State,   47   Tex.  Note:  85  Am.  Dec.  490. 
Crim.  227,  84  S.  W.  594,  122  A.  S.  R.  7.  Note:  85  Am.  Dec.  490,  491. 
684;  Moss  v.  State,  47  Tex.  Crim.  459,  8.  State  v.  Townley,  67  Ohio  St.  21, 

,  83  S.  W.  829,  11  Ann.  Cas.  710  and   65  N.  E.  149,  93  A.  S.  R.  636. 

I  note;  Emery  v.  State,  57  Ttfx.  Crim.       Note:  40  L.R.A. (N.S.)  249. 
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are  jurisdictional.®  The  doctrine  that  a  charge  of  perjury  is  not 
defeated  by  a  want  of  jurisdiction  has  been  applied  where  there  was 
a  defect  or  invalidity  in  the  organization  or  constitution  of  the  judi- 
cial tribunal  before  which  the  perjury  is  charged  to  have  been  com- 
mitted.^® A  distinction  is  to  be  observed  between  want  of  jurisdic- 
tion to  take  cognizance  of  a  case  and  want  of  jurisdiction  to  proceed 
to  judgment  therein.  It  frequently  happens  that  want  of  jurisdic- 
tion in  the  latter  sense  arises  from  some  matter  dehors  the  record, 
which  appears  only  after  investigation.  The  court,  therefore,  may 
have  had  jurisdiction  to  make  such  investigation,  although  the  facts 
as  they  ultimately  appeared  showed  that  it  had  no  jurisdiction  ,to 
proceed  to  judgment;  and  it  follows  that  perjury  may  be  predicated 
of  false  testimony  during  such  investigation.  It  may  be  said  gener- 
ally that  where  the  jurisdiction  of  the  court  is  voidable  by  matter 
dehors,  but  no  defect  of  authority  appears  upon  an  inspection  of 
the  record  of  an  indictment,  trial,  arid  conviction,  such  record  can- 
not be  collaterally  impeached  in  a  prosecution  for  perjury  for  tak- 
ing a  false  oath  in  the  course  of  the  trial  by  showing  that  the  juris- 
diction might  have  been  ousted,  though  it  was  not  defeated.** 

9.  Where  Oath  Not  Required;  Invalidity  and  Irregularity  of  Pro- 
ceeding.— It  is  a  general  rule  that  false  testimony  given  under  an 
oath  which  is  neither  required  nor  authorized  by  law  does  not  con- 
stitute perjury.**  Though  a  charge  of  perjury  is  defeated  by  a 
defect  or  invalidity  in  the  organization  or  constitution  of  the  judicial 
tribunal  before  which  the  perjury  is  charged  to  have  been  commit- 
ted,*' mere  irregularities  or  informalities  not  ousting  the  jurisdiction 
of  the  court  constitute  no  defense  to  the  charge.  Although  a  tri- 
bunal must  have  jurisdiction  of  the  cause  or  proceeding  before  per- 
jury can  be  committed  therein,  yet  where  the  defect-  renders  the 
proceeding  voidable  only  and  not  absolutely  void,  and  such  proceed- 
ing is  amendable,  or  where  the  defect  has  been  waived  by  the  par- 
ties, there  may  be  perjury  committed.** 

10.  Making  Affidavits;  Depositions. — At  common  law  it  was  no 
offense  wilfully  to  swear  falsely  in  an  affidavit,  since  the  crime  of 
perjury  could  only  be  predicated  of  false  testimony  in  a  judicial 
proceeding.  But  in  most  of  the  states  statutes  have  been  passed 
making  the  wilful  and  corrupt  false  swearing  in  any  oath  or  affirma- 
tion duly  administered  of  or  concerning  any  matter  or  thing  whereof 
such  person  is  lawfully  required  or  authorized  t6  be  sworn  or  affirmed 

9.  Emery   v.   State,  57   Tex.   Crim.   56  So.  503,  39  L.R.A.(N.S.)  96  and 
423,  123  S.  W.  133,  136  A.  S.  R.  988.   note. 

Note:  40  L.R.A.(N.S.)  249.  13.  See  supra,  par.  8. 

10.  Note:  54  L.R.A.  514,  515.  14.  Manning  v.  State,  46  Tex.  Crim. 

11.  Note:  54  L.R.A.  517,  518.  326,  81  S.  W.  967,  3  Ann.  Cas.  867 

12.  State  V.  Parrish,  1^  La.  547,   and  note. 

262 


21  E.  C.  L.  PERJURY  §  U 

perjury.*'  And  it  need  not  be  an  affidavit  authorized  by  the  state 
law  when  taken  before  a  justice  of  the  peace,  for  if  the  federal  statr 
utea  authorize  an  aflSdavit  to  be  sworn  to  before  a  justice  of  the 
peace  or  any  state  magistrate,  while  the  justice  or  magistrate  is  not 
compellable  to  administer  the  oath,  still,  if  he  chooses  to  do  so,  there 
can  be  no  doubt  that  it  would  be  a  lawful  oath  by  one  having  compe- 
tent authority  as  much  so  aa  if  he  were  a  commissioner  of  the  United 
States  appointed  for  that  purpose.  And  it  seems  that  it  is  not  requi- 
site that  the  federal  statutes  should  authorize  the  magistrate  to 
administer  the  oath  where  the  statute  authorizes  the  head  of  a  govern- 
mental department  to  make  regulations  governing  the  payment  of 
claims  against  the  government  and  he  prescribes  that  the  claim  may 
be  sworn  to  before  a  state  magistrate.**  It  is  held  that  perjury  may 
be  assigned  on  an  affidavit  to  procure  a  marriage  license,  on  one  filed 
by  drafted  men  claiming  exemption  from  military  duty,  on  one 
charging  an  oflFense  made  for  the  purpose  of  procuring  a  warrant 
therefor,  on  one  for  the  purpose  of  obtaining  a  search  warrant  for 
property  alleged  to  have  been  stolen  although  no  person  is  charged 
with  the  offense,  on  one  for  the  purpose  of  freeing  an  insolvent 
debtor  who  has  been  arrested,*'  on  one  by  officers  of  a  bank  made 
to  the  government  as  to  its  capital  stock,*®  on  one  relative  to  an 
application  for  naturalization  made  in  a  state  court  under  the  laws 
of  the  United  States.**  But  a  purely  voluntary  affidavit  made  before 
an  officer  before  whom  no  cause  is  pending  is  not  such  an  affidavit 
as  will  support  a  charge  of  perjury.*®  In  the  matter  of  a  deposition 
it  is  held  that  perjury  may  be  based  on  false  testimony  contfiuned  in 
one,  though  the  deposition  has  not  yet  been  filed  with  the  clerk  of 
the  court,  and  though,  in  the  taMng  of  it,  the  parties  waived  the 
issuance  of  a  commission  when  in  fact  no  commission  had  ever 
been  issued,  and  when  the  appointment  of  the  commissioner  was 
irregular.* 

11.  Motions  for  Continuance,  New  Trial,  or  Certiorari;  Proceedings 
before  Grand  Jury, — It  is  universally  held  that  it  is  perjury  to  make 
a  false  statement  in  an  affidavit  on  which  a  motion  for  a  continu- 
ance, a  new  trial  or  a  writ  of  certiorari  is  based.*  False  testimony 
before  a  grand  jury,  in  order  to  be  perjury,  must  be  as  to  a  matter 
which  the  grand  jury  had  power  to  investigate.  If  it  had  such  power, 
then  the  question  of  materiality  is  governed  by  the  same  rules  aa 

16.  See  supra,  par.  3.  20.  Shaffer  v.  Kintzer,  1  Bin.  (Pa.) 

16.  United  States  v.  Bailey,  9  Pet.   537.  2  Am.  Dec.  488. 
238,  9  U.  S.  (L.  ed.)  113.  Note:  86  Am.  Dec.  49L 

17.  Note:  86  Am.  Dec.  491.  1.  Manning  v.  State,  46  Tex.  Crim. 

18.  State  V.  Dayton,  23  N.  J.  L.  49,   326,  81  S.  W.  957,  3  Ann.  Cas.  867. 
53  Am.  Dec.  270.  2.  State  v.  Shupe,  16  la.  36,  85  Am. 

19.  State  V.  Whittemore,  50  N.  H.   Dec.  485  and  note. 
245,  9  Am.  Rep.  196. 
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governs  testimony  in  the  trial  of  an  issue  in  court.  But  the  grand 
jury  can  go  farther  than  the  court  in  compelling  testimony,  and  in 
its  eflForts  to  uncover  facts  which  might  tend  to  enlighten  it  as  to 
the  perpetrator  of  crime  it  may  ask  questions  not  considered  compe- 
tent in  the  court  proceedings  but  which  are  so  material  to  the  investi- 
gation as  to  make  wilfully  false  answers  corruptly  made  amenable 
to  the  charge  of  perjury.  For  instance,  it  is  held  that  it  was  the  duty 
and  right  of  the  grand  jury,  who  were  investigating  a  chaxge  of 
bribery,  to  send  for  the  defendant,  and  inquire  of  him  whether  he  had 
any  knowledge  or  information  of  the  existence  of  a  certain  sum  of 
money  which  it  was  reported  that  the  alleged  bribe  giver  had  agreed 
should  be  paid  to  the  witness,  to  secure  the  passage  of  a  certain  bill 
through  the  legislature,  and  that  if  he  falsely  answered  the  inquiry, 
wilfully  and  corruptly,  it  amounted  to  perjury.' 

12.  Other  Particular  Proceedings. — The  question  has  arisen  in  a 
bankruptcy  case  whether  the  testimony  of  a  bankrupt  required  to 
submit  to  an  examination  under  a  statute  which  declares  that  no 
testimony  given  by  him  shall  be  offered  in  evidence  against  him  in 
any  criminal  proceeding  can  be  made  the  basis  of  an  indictment  for 
perjury.  The  courts  hold  that  the'^immunity  does  not  extend  so 
far,  but  that  it  can  be  the  basis  for  such  indictment.*  There  is  good 
authority  for  the  position  that  perjury  may  be  assigned  on  an  answer 
in  chancery  if  the  bill  calls  for  an  answer  under  oath,  or  on  a  false 
oath  before  a  court  martial  or  before  an  ecclesiastical  council  or  in 
a  legislative  inquiry,  and  the  like.* 

IV.  Prosecutions 

13.  Jurisdiction  of  Court. — The  only  serious  question  that  has  been 
raised  as  to  the  matter  of  the  jurisdiction  of  the  court  to  try  a  person 
accused  of  perjury  has  been  whether  a  state  court  could  try  one 
indicted  for  giving  false  testimony  in  a  proceeding  authorized  or 
required  by  the  statutes  of  the  United  States.  The  authorities  appear 
to  agree  that  this  is  a  crime  against  the  United  States  and  that  the 
state  courts  cannot  assume  jurisdiction.*  The  cases  argue  that  the 
power  to  punish  a  witness  for  testifying  falsely  in  a  judicial  proceed- 
ing belongs  peculiarly  to  the  government  in  whose  tribunals  that 
proceeding  is  had;  that  it  is  essential  to  the  impartial  and  efficient 
administration  of  justice  in  the  tribunals  of  the  nation  that  witnesses 

3.  Note:  22  L.R.A.(N.S.)   1192.  (L.  ed.)  949;  Caha  v.  United  States, 

4.  Edelstein  v.  United  States,  149  152  U.  S.  211,  14  S.  Ct.  513,  38  U.  S. 
Fed.  636,  79  C.  C.  A.  328,  9  L.R.A.  (L.  ed.)  415;  People  v.  Kelly,  38  Cal. 
(N.S.)  236.  145,  99  Am.  Dec.  360;  Ross  v.  State,  55 

5.  Note :  85  Am.  Dec.  491.  Ga.  192,  21  Am.  R^p.  278 ;  Exum  v, 

6.  United   States  v.   Bailey,  9  Pet.  State,  90   Tenn.  501,  17  S.  W.  107, 
238,  9  U.  S.  (L.  ed.)  113;  In  re  Lonev,  25  A.  S.  R.  700,  16  L.R.A.  381. 

134  U.  S.  372,  10  S.  Ct.  584,  33  U.  S. 
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should  be  able  to  testify  freely  before  them,  unrestrained  by  legis- 
lation of  the  state,  or  by  fear  of  punishment  in  the  state  courts;  that 
the  administration  of  justice  in  the  national  tribunals  would  be 
greatly  embarrassed  and  impeded  if  a  witness  testifying  before  a  court 
of  the  United  States,  or  upon  a  contested  election  of  a  member  of 
Congress,  were  liable  to  prosecution  and  punishment  in  the  courts  of 
the  state  upon  a  charge  of  perjury,  preferred  by  a  disappointed  suitor 
ov  contestant,  or  instigated  by  local  passion  or  prejudice.  A  witness 
who  gives  his  testimony,  pursuant  to  the  constitution  and  laws  of  the 
United  States,  in  a  case  pending  in  a  court  or  other  judicial  tribunal 
of  the  United  States,  whether  he  testifies  in  the  presence  of  that 
tribunal,  or  before  any  magistrate  or  officer  (either  of  the  nation  or 
of  the  state)  designated  by  act  of  Congress  for  the  purpose,  is  account- 
able for  the  truth  of  his  testimony  to  the  United  States  only;  and 
perjury  committed  in  so  testifying  is  an  offense  against  the  public 
justice  of  the  United  States,  and  within  the  exclusive  jurisdiction  of 
the  courts  of  the  United  States,  and  cannot  therefore  be  punished 
in  the  courts  of  a  state  under  the  general  provision  of  a  statute  that 
"if  any  person,  to  whom  an  oath  is  lawfully  administered  on  any 
occasion,  wilfully  swear  falsely  on  such  occasion  touching  any 
material  matter  or  thing,"  he  shall  be  guilty  of  perjury.'  Even 
though  the  false  testimony  was  taken  in  a  proceeding  in  a  state  court, 
the  federal  courts  have  jurisdiction  if  the  federal  statutes  confer  on 
the  state  courts  jurisdiction  to  conduct  such  proceedings  and  make 
false  testimony  under  oath  in  such  proceedings  perjury.  Hence  a 
conviction  in  a  federal  court  may  be  had  for  false  swearing  in  a 
proceeding  in  a  state  court  held  under  and  by  virtue  of,any  law  relat- 
ing to  the  naturalization  of  aliens.®  And  it  is  held  in  some  states  that 
this  does  not  oust  the  jurisdiction  of  the  state  courts  as  to  such  offenses 
and  that  the  jurisdiction  is  concurrent.*  But  the  rule  prohibiting  a 
state  court  from  entertaining  a  prosecution  for  a  perjury  committed 
in  another  jurisdiction  does  not  apply  to  a  perjury  committed  in  a 
federal  building  while  used  by  a  state  tribunal  in  the  holding  of  one 
of  its  sessions.*®  Aside  from  the  question  above  reviewed  it  appears 
that  the  only  other  question  seriously  contended  over  with  reference 
to  jurisdiction  is  whether  one  may  be  indicted  for  perjury  in  a  civil 
action  before  that  action  is  determined.  The  holding  is  in  the 
affirmative.** 

7.  In  re  Loney,  134  U.  S.  372,  10       10.  Exum  v.   State,  90  Tenn.  501, 
S.    Ct.  664,  33  U.   S.    (L.  ed.)   949.    17  S.  W.  107,  25  A.   S.  R.  700,  15 

8.  Holmgren  v.  United  States,  217   L.R.A.  381. 

U.    S.  509,  30  S.  Ct.  588,  54  U.  S.  11.  People  v.  Hayes,  140  N.  Y.  484, 

(L.  ed.)  861,  19  Ann.  Cas.  778  and  35  N.  E.  951,  37  A.  S.  R.  572,  23 

note.  L.RA.  830. 

9.  Note:  19  Ann.  C&s.  782. 
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14.  Indictment  and  Information. — ^While  the  rule  is  general  that 
an  indictment  should  allege  explicitly  every  fact  and  circumstance 
constituting  the  crime  charged,  so  that  the  defendant  may  know  the 
particular  offense  of  which  he  is  accused,  and  therefore  have  due 
opportunity  to  make  his  defense,  the  application  of  this  rule  to  indict- 
ments for  perjury  at  the  common  law  resulted  in  useless  precision  and 
prolixity,  especially  in  that  the  indictments  were  required  to  recite 
the  organization  of  the  court  wherein  the  perjury  was  committed  and 
also  recite  the  entire  proceedings  therein.  The  consequence  of  these 
technicalities  was  not  so  much  to  apprise  the  accused  of  the  offense 
charged  against  him  as  to  make  it  almost  impossible  to  draw  an 
indictment  which  would  withstand  attack.  In  order  to  overcome  these 
difficulties  and  to  prevent  the  miscarriage  of  justice  incident  thereto, 
the  following  statute  was  enacted  in  the  time  of  George  II:  "In 
every  information  or  indictment  to  be  prosecuted  against  any  person 
for  wilful  and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offense  charged  upon  the  defendant,  and  by  what 
court  or  before  whom  the  oath  was  taken  (averring  such  court  or 
person  or  persons  to  have  competent  authority  to  administer  the 
same),  together  with  the  proper  averment  or  averments  to  falsify  the 
matter  or  matters  wherein  the  perjury  or  perjuries  is  or  are  assigned, 
without  setting  forth  the  bill,  answer,  information,  indictment,  dec- 
laration, or  any  part  of  any  record  or  proceeding,  either  in  law  or 
equity,  other  than  as  aforesaid,  and  without  setting  forth  the  com- 
mission or  authority  of  the  court  or  person  or  persons  before  whom 
the  perjury  was  committed;  any  law,  usage  or  custom  to  the  contrary 
notwithstanding."  This  statute  has  in  substance  been  adopted  in 
most  of  the  stafes  of  the  Union.  In  some  of  the  states  the  legislature 
has  prescribed  a  still  more  liberal  and  reasonable  rule,  so  that  a 
simple  allegation  that  the  defendant  did  "commit  perjury,"  together 
with  the  name  of  the  case  and  the  court  and  the  words  sworn  to,  con- 
stitutes a  sufficient  indictment.  The  cases  in  these  states  argue  that 
the  word  "perjury"  necessarily  implies  that  the  defendant  was  law- 
fully sworn,  that  his  testimony  was  false  and  material,  and  that  he 
gave  it  wilfully  and  corruptly,  and  therefore  there  is  no  necessity  for 
making  detailed  allegations  in  regard  to  these  ingredients  of  the 
crime.  An  indictment  in  this  form  in  these  states  apprises  the  defend- 
ant of  the  charge  against  him,  and  hence  satisfies  the  law,  for  this 
is  the  purpose  of  an  indictment,  that  the  defendant  should  be  advised 
of  the  particular  crime  charged  against  him  to  the  end  that  he  may 
defend  against  it.^*  An  indictment  containing  the  allegations  pre- 
scribed in  the  statutory  form  is  good,  but  it  is  not  necessary  to  employ 
the  exact  words  of  the  statute  defining  the  oflFense,  though  where  the 
statute  makes  perjury  a  felony  it  must  be  charged  to  have  been 

12.  Note:  124  A.  S.  R.  655,  656. 
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feloniously  committed.^*  In  cases  where  time  is  an  essential  in- 
gredient of  the  offense,  it  must  be  properly  laid,  but  otherwise  gen- 
erally need  not  be.  The  name  of  the  person  or  court  administering 
the  oath  must  be  averred  and  a  variance  in  this  respect  is  fatal.  It 
must  be  made  to  appear  that  the  oath  was  administered  by  a  person 
authorized  to  administer  it,  and,  if  before  a  court  or  other  tribunal, 
that  such  tribunal  had  jurisdiction  of  the  matt^r.^*  Yet  as  to  the 
latter  proposition  there  is  some  dissent.^*  It  is  not  necessary  to  show 
how  the  officer  acquired  authority  and  the  nature  of  it,  or  the  manner 
in  which  the  court  obtained  jurisdiction,  a  general  allegation  of 
authority  or  jurisdiction  being  sufficient.  It  is  also  requisite  that 
the  indictment  should  show  accurately  that  the  oath  was  taken  in  a 
judicial  proceeding,^*  or  to  state  the  proposition  in  accordance  with 
modern  statutes  that  the  oath  was  one  authorized  by  law.^'  If  the 
false  swearing  was  before  a  judicial  tribunal,  the  indictment  must 
aver  that  the  defendant  was  sworn  as  a  witness,  and  it  is  not  neces- 
sary to  state  how  he  was  sworn,  if  it  appears  that  he  was  duly 
sworn,^®  and  not  necessary  to  allege  that  he  was  subpoBnaed  or 
whether  he  attended  voluntarily. ^*  The  terms  "corporal"  oath  and 
**solemn"  oath  are  synonymous  and  an  oath  taken  with  uplifted  hand 
may  properly  be  described  by  either  term,  the  term  "corporal"  oath 
applying  to  any  bodily  assent  to  the  oath  by  the  witness.  The  sub- 
stance of  the  false  statement  is  all  the  indictment  is  required  to  state.*® 
But  where  the  tenor  of  an  affidavit  is  undertaken  to  be  recited,  the 
recital  must  be  exact.^  Though  the  testimony  was  given  in  a  foreign 
language,  it  is  not  necessary,  in  an  indictment  for  perjury,  to  show 
that  fact  or  to  state  in  such  language  the  testimony  alleged  to  have 
been  false.  It  is  sufficient  to  set  out  in  English  the  substance  of  the 
testimony.*  In  particularizing  the  issue  under  which  the  false  testi- 
mony was  given  it  is  not  necessary  to  go  beyond  the  point  of  stating 
it  so  the  defendant  can  understand  it.    Thus,  an  allegation  that  tlie 

13.  Note:  86  Am.  Dec.  495.  Notes:  85  Am.  Dee.  495;  124  A.  S. 

14.  Markham  v.  United  States,  160   R.  664. 

U.  S.  319,  16  S.  Ct.  288,  40  U.  S.  19.  Com.  v.  Knight,  12  Mass.  274, 

(L.  ed.)  441.  7  Am.  Dec.  72. 

Notes:  86  Am.  Dec.  496;  124  A.  S.  20.  People  v.  Miller,  264  111.  148, 

R.  661;  32  L.R.A.(N.S.)  142;  9  Ann.  106  N.  E.  191,  Ann.  Cas.  1915B  1240; 

Cas.  766.  State  v.  Terline,  23  R.  I.  530,  51  Atl. 

16.  State  V.  Newton,  1   G.   Greene  204,  91  A.  S.  R.  650;  Schoenfeld  v. 

(la.)  160,  48  Am.  Dec.  367;  Com.  v.  State,  66  Tex.  Crim.  103,  119  S.  W. 

Knight,  12  Mass.  274,  7  Am.  Dec.  72.  101, 103  A.  S.  R.  956,  22  L.R.A.(N.S.) 

16.  Wilson  V.  State,  115  Ga.  206,  1216. 

41  S.  E.  696,  90  A.  S.  R.  104.  Notes:  86  Am.  Dec.  497;  140  A.  S. 

17.  Note:  86  Am.  Dec.  497.  R.  403. 

18.  Fudge  V.  State,  67  Fla.  7,  49       1.  Note:  86  Am.  Dec  497. 

So.  128,  17  Ann.  Cas.  919 ;  Respublica       2.  State  v.   Terline,  23  R.  I.  530. 
V.  Newell,  3  Yeatcs  (Pa.)  407,  2  Am.   61  Atl.  204,  91  A.  S.  R.  650. 
Dec.  381. 
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perjury  was  committed  in  respect  to  a  question  of  usury  13  sufficient. 
Nor  is  it  necessary  to  allege  that  the  proceeding  in  which  the  false 
testimony  was  taken  has  been  concluded.'  It  is  requisite  that  the 
materiality  of  the  false  swearing  to  the  issue  or  point  of  inquiry  should 
appear  *  either  by  a  general  averment  *  or  by  the  facts  set  forth,  and 
an  averment  that  "it  became  and  was  material  to  ascertain  the  truth 
of  the  matter  hereinafter  alleged  to  have  been  sworn  to"  is  not  a  good 
averment  of  materiality.*  Two  modes  are  recognized  by  which  the 
materiality  of  the  alleged  false  statements  may  be  shown  in  a  pleading 
charging  perjury:  (1)  by  setting  forth  the  nature  of  the  issue  and 
the  evidence  given  thereon,  so  that  as  a  matter  of  law  it  may  be  said 
the  testimony  on  which  the  perjury  is  assigned  is  material  to  the 
issue;  (2)  by  showing  an  action  at  issue  in  a  court  of  competent 
jurisdiction,  the  testimony  given,  coupled  with  the  averment  that  it 
was  material  to  the  issue.'  The  falsity  of  the  testimony  is  the  main 
ingredient  of  the  crime  of  perjury,  and  must  be  alleged  in  the  indict- 
ment ;  ®  but  a  general  averment  that  the  defendant  swore  falsely  on 
the  whole  matter  is  not  sufficient.*  The  indictment  must  proceed  by 
particular  averments  to  negative  that  which  is  false,*®  but  it  need 
not  specify  the  interrogatory  the  answer  to  which  was  false.**  As 
to  an  affidavit  made  on  information  and  belief,  it  should  negative  not 
only  the  truth  of  the  oath  but  also  the  information  and  belief,  and 
it  is  not  sufficient  where  a  defendant  has  sworn  that  he  did  not  believe 
or  recall  that  he  did  certain  things  to  aver  that  he  did  such  things  "as 
he  then  and  there  well  knew."  **  It  is  held  too  indefinite  to  say  that 
the  defendant  made  oath  to  a  false  schedule  in  bankruptcy  where 
that  schedule  relates  to  a  great  variety  of  facts.*'  It  is  necessary  also 
to  allege  that  the  false  swearing  was  wilfully  done.  The  omission  of 
the  word  "wilfully,"  however,  will  not  be  fatal  if  other  words  of 
similar  import  are  used.  "Feloniously"  is  equivalent  to  "wilfully," 
but  not  so  with  "corruptly"  or  "knowingly."  "Corruptly"  means 
viciously,  wickedly,  while  "wilfully"  means  with  design,  after  some 

3.  Note :  124  A.  S.  R.  659,  660.  9.  Fudge   v.    State,   57   Fla.   7,  49 

4.  Com.  v.  Knight,  12  Mass.  274,  So.  128,  17  Ann.  Cas.  919;  State  v. 
7  Am.  Dec.  72;  State  v.  Davton,  23  Mumford,  12  N.  C.  519,  17  Am.  Dec. 
N.  J.  L.  49,  53  Am.  Dec.  270;  Com.  673. 

V.   Pickering,  8   Grat.    (Va.)    628,  66  Note:  86  Am.  Dec.  498. 

Am.  Dec.  158.  10.  Gray  v.  State,  4  Okla.  Grim.  292, 

Notes:  85  Am.  Dec.  498;  124  A.  S.  Ill   Pac.   825,   32  L.R.A.(N.S.)    142. 

R.  665.  Note:  85  Am.  Dec.  498. 

5.  State  v.  Mumford,  12  N.  C.  519,  11.  Com.  v.  Knight,  12  Mass.  274, 
17  Am.  Dec.  573.  7  Am.  Dec.  72  and  note. 

6.  People  v.  Collier,  1  Mich.  137,  12.  State  v.  Coyne,  214  Mo.  344, 114 
48  Am.  Dec.  699  and  note.  S.  W.  8,  21  L.R.A.(N.S.)   993. 

7.  Note:  124  A.  S.  R.  667.  Note:  85  Am.  Dec.  498. 

8.  Notes:  85  Am.  Dec.  495;  124  A.  13.  United  States  v.  Morgan,  Mor- 
S.  R.  671.  ns  (la.)  341,  41  Am.  Dec.  234. 
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degree  of  deliberation.  Some  courts  hold  that  it  must  also  appear 
that  the  defendant  knew  he  swore  falsely.^*  A  common  law  indict- 
ment for  perjury  is  sufficient  to  support  a  conviction  for  the  statutory 
crime,  where  the  common  law  and  statutory  crimes  are  substantially 
the  same,  but  where  the  act  charged  is  a  misdemeanor  at  common  law 
and  under  the  statute  is  a  felony  the  rule  would  not  apply.^*  It 
appears  that  it  is  not  necessary  that  the  conclusion  of  the  indictment 
b«  strictly  accurate,  and,  where  the  offense  is  prohibited  by  the  com- 
^ojx  law  as  is  perjury,  a  conclusion  "contrary  to  the  act  of  Assembly 
in  sxich  case  made,"  etc.,  is,  nevertheless,  good.^* 

15.  Defenses.-T-The  truth  is  always  a  complete  defense  to  the  charge 
unless  the  witness  testifying  did  not  really  believe  he  was  telling  the 
truth.     Impairment  of  memory  is  often  presented  as  a  defense  and 
i\  appears  to  be  universally  held  that  evidence  of  the  mental  con- 
Action  of  the  defendant  at  the  time  the  alleged  oath  was  taken,  includ- 
c^g  his  powers  of  memory,  is  competent  and  relevant  for  the  purpose 
^^  guiding  the  jury  in  a  proper  consideration  of  the  wilfulness  of 
^he  deed.^'     Belief  that  the  facts  sworn  to  are  true  is  upheld  as  a 
defense  in  most  jurisdictions,^^  but  in  some  this  is  qualified  by  the 
requirement  that  the  witness  have  probable  cause  for  believing  them.^* 
It  is  also  held  that  the  advice  of  counsel  is  a  good  defense,  where  the 
witness  laid  all  the  facts  before  his  counsel  and  acted  in  good  faith 
in  getting  his  advice  and  the  advice  was  not  sought  as  a  mere  cover 
to  secure  immunity.*^    Intoxication  is  no  defense,  though  it  may  be 
considered  by  the  jury  in  arriving  at  the  wilfulness  of  the  deed,  nor 
is  the  infancy  of  one  between  the  ages  of  seven  and  fourteen,  unless 
the  evidence  of  discretion  is  sufficient  to  overcome  the  presumption 
of  innocence.*    Nor  does  the  fact  that  the  witness  in  the  same  trial 
on  cross  or  further  examination  admitted  the  truthfulness  of  what 
he  had  previously  falsely  denied  obviate  the  charge  of  perjury.*    And^ 
by  parity  of  reasoning,  on  an  indictment  for  perjury  alleged  to  have 
l>een  committed  in  a  civil  action,  the  fact  that  the  civil  action  is  still 
pending  does  not  oust  the  court  of  jurisdiction  to  proceed  to  the  trial 
of  the  criminal  accusation.    However,  it  has  been  held  that  the  ques- 

14.  Note:  124  A.  S.  R.  678.  1.  Note:  36  L.R.A.  203.    See  gener- 

16.  State  V.  Eaid,  55  Wash.  302, 104   ally,   Criminal   Law,  vol.   8,  p.   129 
Pftc.   275,    33  L.R.A.(N.S.)    946  and   et  seq. 

note.  2.  Martin   v.  Miller,  4  Mo.  47,  28 

16.  Respublica  v.  Newell,  3  Yeates  Am.  Dec.  342.    The  fact  that  the  evi- 
(Pa.)  407,  2  Am.  Dec.  381.  dence  given  did  not  affect  the  mind 

17.  State  V.  Coyne,  214  Mo.  344, 114  of  the  court   in   rendering  judgment 
S.  W.  8,  21  L.R.A.(N.S.)   993.  is  no   defense,   as   the   only   question 

18.  Note:  25  L.R.A.(N.S.)  654.    See  to  be  determined  on  a  charge  of  per- 
supra,  par.  5.  jury   is   whether  the   evidence   might 

19.  State  v.  Rupp,  96  Kan.  446, 151  have  affected  the  decision. 
Pac.  nil,  L.R.A.1916B  848.  Note:  3  Ann.  Gas.  945. 

20.  Note:  85  Am.  Dec.  489. 
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tion  whether  the  criminal  prosecution  shall  proceed  while  the  civil 
action  is  undetermined  is  one  addressed  to  the  sound  discretion  of 
the  trial  court;  but  that  if  the  accused  desires  to  have  the  trial  of 
the  criminal  cause  deferred  until  the  result  of  the  civil  action  can  be 
known,  the  attention  of  the  court  should  be  called  to  the  pendency  of 
the  civil  cause  before  entering  upon  the  trial  of  the  criminal  charge 
and  an  application  made  to  postpone  on  that  ground.'  Also  it  is 
no  defense  that  the  affidavit  on  which  the  perjury  is  assigned  differs 
in  its  phraseology  from  the  statute  prescribing  it  where  it  is  identical 
in  meaning  with  the  statute  and  was  filed  to  comply  with  the  law.*- 
A  witness  having  deliberately  answered  a  question  falsely  cannot 
afterward  avail  himself  of  the  generality  of  the  question  to  defeat  a 
prosecution  for  perjury,  and  it  is  not  necessary  before  perjury  can 
be  assigned  on  the  false  statement  that  the  question  must  be  so 
definite  as  to  time,  place  and  persons  involved  as  to  afford  the  basis 
for  the  impeachment  of  the  witness,  in  case  he  makes  a  denial.*  Im- 
munity from  prosecution  for  perjury  is  often  claimed  as  a  defense 
by  a  witness  who  is  compelled  to  give  in  evidence  incriminating  testi- 
mony under  a  statute  promising  that  "no  testimony  given  by  him 
shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding." 
The  decisions  do  not  appear  in  harmony,  but  the  weight  of  authority 
holds  that  this  immunity  relates  entirely  to  prosecution  for  past 
crimes  which  he  admits  in  his  testimony  to  have  committed  or  of 
which  his  testimony  might  assist  in  convicting  him,  and  not  to  per- 
jury committed  in  giving  that  testimony.*  Nor  is  the  fact  that 
a  witness  voluntarily  testifies  to  matters  concerning  which  he  might 
refuse  to  answer  on  the  ground  that  his  answer  might  tend  to  crimi- 
nate him  any  defense.'  It  is  a  general  rule  that  the  acquittal  of  a 
defendant  on  a  criminal  prosecution  in  which  he  testified  dodfe  not 
bar  a  subsequent  prosecution  against  him  for  perjury  in  his  testi- 
mony,® nor  does  the  reversal  of  a  judgment  based  on  a  verdict  of 
guilty  constitute  a  defense.*    As  to  the  effect  of  a  verdict  of  former 

3.  People  v.  Hayes,  140  N.  Y.  484,   20  L.R.A.(N.S.)  1084. 

35  N.  E.  951,  37  A.  S.  R.  572,  23  7.  Mackin  v.  People,  115  111.  312, 

L.RA.  830.  3  N.  E.  222,  56  Am.  Rep.  167. 

4.  State  V.  Dayton,  23  N.  J.  L.  49,  8.  State   v.   Vandemark,   77   Conn. 
63  Am.  Dec.  270.  201,  58  Atl.   715,  1  Ann.  Cas.  161; 

6.  McDonough    v.    State,    47    Tex.  State  v.  Bevill,  79  Kan.  524,  100  Pac. 

Crim.  227,  84  S-  W.  594,  122  A.  S.  R.  476,  131  A.  S.  R.  345,  17  Ann.  Cas. 

684.  753;    Cooper  v.   Com.,  106  Ky.  909, 

6.  Glickstein  v.  United  States,  222  51  S.  W.  789,  59  S.  W.  524,  45'L.RA. 

U.   S.  139,  32  S.   Ct.   71,  56   U.   S.  216,  90  A.  S.  R.  275;  Teague  v.  Com., 

(L.    ed.)    128;    Cameron    v.    United  172  Ky.  665,  189  S.  W.  908,  L.R.A. 

States,  231  U.  S.  710,  34  S.  Ct.  244,  1917B  738  and  note. 

58  U.  S.   (L.  ed.)   448;  Edelstein  v.  Notes:  103  A.  S.  R.  29;  39  L.RA. 

United  States,  149  Fed.  636,  79  C.  C.  (N.S.)  385. 

A.  328,  9  L.R.A.(N.S.)   236;  People  9.  Note:  64  L.R.A.  519. 
V.  Cahill,  193  N.  Y.  232,  86  N.  E.  39. 

270 


21  R.  C.  L.  PERJURY  §  16 

conviction,  it  is  held  that  the  state  cannot  introduce  the  verdict  and 
judgment  in  a  former  case  to  which  the  defendant  was  a  party  and  in 
which  he  testified  as  evidence  that  the  defendant  committed  perjury,^^ 
and,  if  introduced,  it  is  not  conclusive  proof  that  he  did  commit  the 
act  charged  iii  the  first  indictment,  for  the  denial  of  which  he  is 
prosecuted  for  perjury .^^ 

16.  Conviction  on  Defendant's  Own  Statement. — ^A  conviction  for 
perjury  cannot  be  sustained  merely  on  the  contradictory  sworn  state- 
ments of  the  defendant,  but  the  state  must  prove  which  of  the  two 
statements  is  false  and  must  show  that  statement  to  be  false  by  other 
evidence  than  the  contradictory  statement.*^  This  doctrine  is  based 
on  the  modem  view  of  the  law  which  holds  that  something  more 
must  be  shown  than  is  shown  by  the  evidence  of  one  witness  in  order 
to  convict.  A  very  strong  argument  is  made,  however,  that  this  case 
is  different  from  the  usual  case  where  one  witness  disputes  the  testi- 
mony of  the  defendant;  that  in  such  case  it  is  admitted  that  more 
than  the  testimony  of  one  witness  is  necessary  to  overcome  the  testi- 
monv  of  the  defendant,  but  in  this  case  of  a  defendant's  own  con- 
tradictor^  statement  he  is  testifying  against  himself,  and  he  is  the 
only  witness  needed.  It  will  be  found,  however,  that  in  the  same 
decision  in  which  this  argument  is  made  the  eminent  judge  goes  on 
to  qualify  with  the  assertion  that  possibly  he  is  stating  the  rule  too 
strongly  and  without  the  qualification  necessary  to  make  it  entirely 
safe.  It  should  be  added,  he  says,  that  enough  should  appear  either 
in  the  evidence  used  to  establish  the  perjury,  or  by  proof  of  other 
facts  and  circumstances,  to  show  a  corrupt  motive,  and  negative  the 
probability  of  mistake  in  that  on  which  the  perjury  is  assigned.  So, 
after  all,  this  one  case  is  not  entirely  out  of  line  with  the  weight  of 
authority.  Of  course,  where  perjury  is  charged  in  giving  testimony 
contrary  to  that  given  on  a  prior  examination,  the  accused  is  entitled 
to  show  that  his  statements  on  the  prior  examination  were  induced 
by  threats  and  duress;  and,  after  adducing  evidence  in  support  of  this 
contention,  he  properly  may  insist  that  the  court  explicitly  instruct 
the  jury  to  determine  whether  or  not  such  testimony  was  voluntary.^' 
It  has  been  held  that  a  defendant  cannot  be  convicted  on  proof  that 
he  contradicted  his  statement  under  oath  by  a  statement  not  under 

10.  Gray  v.  State,  4  OMa.  Crim.  292,  N.  W.  461,  L.R.A.1917C  52  and  note ; 
111  Pac.  825,  32  L.R.A.(N.S.)  142;  Billingsley  v.  State,  49  Tex.  Crim.  620, 
State  V.  Sargood,  80  Vt.  415,  68  Atl.  95  S.  W.  520,  13  Ann.  Cas.  730; 
49,  130  A.  S.  R.  995,  13  Ann.  Cas.  Schwartz  v.  Com.,  27  Grat.  (Va.)  1025, 
367.  21  Am.   Dec.   365;    Paytes   v.   State, 

11.  State  V.  Saj^ood,  80  Vt.  415,  68  —  Tenn.  — ,  191  S.  W.  975,  L.R.A. 
Atl.  49,  130  A.  S.  R.  995,  13  Ann.  1917C  954. 

Cas.  367.  18.  People    v.    McClintic,    (Mich.) 

,    12.  People  V.  McClintic,  (Mich.)  160   160  N.  W.  461,  L.R.A.1917C  52. 
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oath.    Because  of  the  solemnity  of  an  oath,  credit  should  be  given 
to  his  sworn  statement  rather  than  to  his  unsworn  one.^* 

17.  Quantum  of  Proof;  Number  of  Witnesses. — ^Although  it  seems 
to  have  been  once  the  rule  that  to  support  a  conviction  for  perjurj- 
the  evidence  of  two  witnesses  was  required  to  establish  the  falsity  of 
the  oath  on  which  the  indictment  was  based,  yet  it  is  now  well  settled 
that  such  a  conviction  may  be  had  on  the  evidence  of  one  witness 
supported  by  proof  of  corroborating  circumst^nces.^^  The  require- 
ment of  corroborative  evidence  to  substantiate  a  witness's  testimonv 
to  the  falsity  of  another's  oath  is  consistent  with  the  law's  presump- 
tion of  the  innocence  of  an  accused  until  guilt  be  proven.  It  is 
frequently  said  that  the  contradictory  evidence  of  one  witness  alone 
is  never  sufficient,  as  it  merely  establishes  an  equilibrium,  and  that, 
therefore,  additional  weight  is  necessary  to  turn  the  proof  against 
the  defendant.^*  The  corroboration  of  a  single  witness  for  the  prose- 
cution must  be  by  proof  of  independent  and  material  facts  and  cir- 
cumstances tending  directly  to  corroborate  the  testimony  of  the 
witness,  and  must  be  of  a  strong  character  and  not  merely  corrobora- 
tive in  slight  particulars,  and  it  must  contradict  in  positive  terms  the 
statement  of  the  accused,  and  in  order  to  determine  whether  it  is  of 
that  character,  the  answers  elicited  on  cross-examination  as  well  as  on 
direct  examination  must  be  considered.^  ^  The  corroborating  evidence 
must  go  to  material  testimony  adduced  by  the  state  and  not  to  testi- 
mony to  some  distinct  and  immaterial  matter,  but  it  need  not  be  of 
sufficient  force  to  equal  the  positive  testimony  of  another  witness  or 
such  as  would  require  the  jury  to  convict  in  a  case  in  which  a  single 
witness  is  sufficient.^®  The  direct  oath  of  one  witness  and  the  declara- 
tion or  statements  of  the  prisoner  himself  may  be  sufficient  to  war- 
rant a  conviction.^*  A  living  witness,  however,  may  be  dispensed 
with,  and  documentary  or  written  evidence  relied  on  to  convict  of 
perjury,  as,  for  instance,  documentary  or  written  testimony  springing 
from  himself  or  a  public  record,  proved  to  have  been  well  known 
to  the  defendant  when  he  took  the  oath.^^  The  question  has  been 
raised  as  to  whether  circumstantial  evidence  alone  is  sufficient  on 
which  to  base  a  conviction,  and,  while  in  one  or  two  states  it  seems 

14.  Note:  13  Ann.  Cas.  732.  49,  130  A.   S.  R.  995,  13  Ann.  Cas. 

15.  United  States  v.  Wood,  14  Pet.   367. 

430,  10  U.  S.   (L.  ed.)  527;  U.  S.  v.  16.  Newbit  v.  Statuck,  35  Me.  316, 

Hall,  44  Fed.  864, 10  L.R.A.  324;  State  58  Am.  Der.  706. 

V.  Young,  153  la.  4,  132  N.  W.  813,  Notes:   85   Am.  Dec.  499;   6  Ann. 

Ann.  Cas.  1913E  70;  Saucier  v.  State,  Cas.  812,  813;  10  U.  S.  (L.  ed.)  527. 

95   Miss.   226,   48   So.   840,   21   Ann.  17.  Cook  v.  United  States,  26  App. 

Cas.  1155;  State  v.  Gibbs,  10  Mont.  Cas.  (D.  C.)  427,  6  Ann.  Cas.  810. 

213,  25  Pac.  289,  10  L.R.A.  749  and  18.  Note:    85   Am.   Dec.   499. 

note;  Wilson  v.  State,  27  Tex.  App.  19.  Note:  85  Am.  Dec.  498. 

47,  10  S.  W.  749,  11  A.  S.  R.  180;  20.  Note:  85  Am.  Dec.  49,9, 
State  V.  Sargood,  80  Vt.  415,  68  Atl. 
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to  be  doubted,  the  weight  of  authority  is  that  it  is  sufficient,  provided 
the  facts  constituting  such  circumstantial  evidence  be  directly  and 
positively  sworn  to  by  at  least  one  credible  witness,  supported  by  cor- 
roborating evidence,  and,  taken  as  a  whole,  is  of  such  a  conclusive 
character  as  to  exclude  every  other  reasonable  hypothesis  except  that 
of  the  defendant's  guilt.*  One  case  holds  that  it  is  not  sufficient,  but 
practically  takes  the  position  that  any  kind  of  evidence  absolutely  in- 
consistent with  the  defendant's  innocence  is  sufficient.^ 

18.  Competency  of  Witnesses. — ^It  is  quite  well  settled  that  a  grand 
juror  may  be  called  in  a  perjury  case  to  show  that  the  defendant 
who  testified  in  a  criminal  prosecution  swore  differently  before  the 
grand  jury,  but  cases  are  found  holding  the  contrary  doctrine.  And 
a  witness  who  testified  before  the  grand  jury  can  be  called  for  the 
same  purpose.*  The  rule  forbidding  a  woman  to  testify  against  her 
husband  does  not  prevent  a  physician  from  testifying  as  to  the  result 
of  an  examination  of  her  person  in  a  prosecution  against  the  hus- 
band for  perjury  in  a  proceeding  to  secure  a  divorce  against  her 
for  malformation,  although  the  examination  is  made  at  her  instance.* 
After  the  divorce  the  wife  is  a  competent  witness  to  prove,  in  a  prose- 
cution for  perjury,  the  falsity  of  the  testimony  of  the  husband  on  the 
divorce  trial  when  he  testified  that  he  had  never  had  sexual  inter- 
course with  her.* 

19.  Admissibility  of  Evidence. — Most  of  the  questions  that  have 
arisen  in  the  consideration  of  evidence  introduced  on  a  trial  for  per- 
jury relate  to  its  admissibility.  As  to  what  the  witness  testified  at 
the  time  the  alleged  fsilse  testimony  was  given,  parol  testimony  is 
held  admissible  to  prove.  It  seems,  however,  that  this  rule  does  not 
apply  where  the  testimony  is  required  to  be  in  writing  and  is  actually 
reduced  to  writing  and  the  writing  can  be  produced.*  Secondary  evi- 
dence is  admissible  of 'a  lost  written  instniment  on  which  the  perjury 
is  assigned,  but  oral  evidence  of  a  false  affidavit  is  not  admissible 
where  there  is  no  showing  that  neither  the  original  nor  a  certified 
copy  of  it  can  be  produced.'  A  judgment  in  a  criminal  prosecution 
is  not  admissible  in  a  subsequent  prosecution  to  establish  the  guilt 
or  innocence  of  the  accused,®  but  the  record  and  judgment  in  both 

1.  Ex  parte  Metcalf,  8  Okla.  Crim.  4.  Edwards  v.  State,  71  Tex.  Crim. 
605,  129  Pac.  675,  44  L.R.A.(N.S.)  417,  160  S.  W.  709,  49  L.R.A.(N.S.) 
513  and  note.  563  and  note. 

2.  Allen  v.  United  States,  194  Fed.  5.  Chamberlain  v.  People,  23  N.  Y. 
664, 114  C.  C.  A.  357,  39  L.R.A.(N.S.)  85,  80  Am.  Dec.  255. 

385.  6.  State  v.  Gibbs,  10  Mont.  213,  25 

3.  People  V.  Hulbut,  4  Denio  (N.  Pac.  289,  10  L.R.A.  749;  Rex  v.  Far- 
Y.)  133,  47  Am.  Dec.  244;  State  v.  rell,  20  Ont.  L,  Rep.  182,  17  Ann. 
Broughton,  29  N.  C.  96,  45  Am.  Dec.  Cas.  261. 

607.  7.  Note:  85  Am.  Dec.  500. 

Notes:  12  A.  S.  R.  917,  918;  9  Ann.       8.  See  supra,  par.  15. 
Cas.  1216. 
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civil  and  criminal  cases  in  which  perjury  is  alleged  to  have  been  com- 
mitted are  admissible  for  the  sole  purpose  of  showing  the  jurisdiction 
of  the  court,  the  regularity  of  the  proceedings  and  the  materiality 
of  the  testimony.*  Where  one  is  prosecuted  for  falsely  swearing  to 
the  age  of  a  female  minor  in  order  to  procure  a  marriage  license, 
evidence  that  the  father  and  mother  of  such  minor  objected  to  her 
marriage  with  the  defendant  is  admissible,  especially  when  the  false 
affidavit  on  which  the  perjury  is  based  states  that  there  are  no  legal 
objections  to  the  marriage,  and  such  affidavit  is  traversed  by  the 
indictment.^®  Evidence  is  also  admissible  to  show  that  the  accused, 
in  a  private  interview,  endeavored  to  influence  a  third  person  to  give 
false  evidence  in  the  same  case  and  in  respect  to  the  same  matter  in 
which  the  alleged  perjury  was  committed.  In  fact  it  is  general 
doctrine  that  the  whole  res  gestae  of  a  transaction,  including  declara- 
tions made  at  the  time  by  the  participants,  are  admissible  against 
one  accused  of  perjury  to  show  that  his  sworn  statements  as  to  some 
of  the  particulars  of  such  transaction  were  false.**  Upon  the  question 
of  perjury  in  swearing  that  certain  voters  lived  at  the  place  from 
which  they  registered,  evidence  is  admissible  that,  at  the  time  accused 
instructed  them  to  register,  he  told  them  that  if  any  harm  came  he 
would  see  that  they  got  out.**  Evidence  of  a  defendant's  general 
reputation  for  truth  and  veracity  is  admissible  not  merely  to  give 
weight  to  his  personal  testimony  in  the  case,  but  to  establish  a  gen- 
eral character  inconsistent  with  guilt  of  perjury,  whether  he  has 
testified  or  not,*'  but  evidence  of  his  bad  character  is  inadmissible 
as  being  irrelevant  unless  evidence  of  his  good  character  has  first 
been  given.**  Evidence  is  also  admissible  that,  down  to  a  date  recently 
before  the  commission  of  the  alleged  perjury,  accused  stood  on  the 
brink  of  paresis  and  that  his  memory  was  wholly  unreliable.**  Where 
the  defendant's  alleged  perjury  is  his  having  falsely  testified  in  a 
civil  case  that  he  had  not  been  injured  by  any  railroad  previously, 
and  had  made  no  claim  for  such  injury,  the  state  may  show  that  he 
had  said  to  a  witness  before  instituting  his  suit  for  personal  injury 
that  he  had  not  been  injured  by  any  other  railroad,  as  this  tends 
to  show  the  statement  on  which  the  perjury  was  assigned,  and  that 
it  was  deliberately  made.**  One  on  trial  for  perjury  alleged  to  have 
been  committed  in  a  civil  action,  the  parties  to  which  are  witnesses 
against  him,  may  show  the  status  of  such  action  for  the  purpose  of 

9.  Note:  26  L.R.A.(N.S.)  466.  U.   S.   361,  17   S.   Ct.  72,  41  U.   S. 

10.  Harkreader   v.    State,    35    Tex.    (L.  ed.)  467  and  note. 
Grim.  243,  33  S.  W.  117,  60  A.  S.  R.       Note:  103  A.  vS.  R.  902. 

40.  14.  Note:  41  U.   S.    (L.  ed.)    467. 

11.  Heflin  v.  State,  88  Ga.  151,  14  15.  State  v.  Covne,  214  Mo.  344, 114 
S.  E.  112,  30  A.  S.  R.  147  and  note.  S.  W.  8,  21  L.R.A.(N.S.)   993. 

12.  People  V.  Cahill,  193  N.  Y.  232,  16.  McDonough   v.    State,   47    Tex. 
86  N.  E.   39,  20  L.R.A.(N.S.)   1084.  Grim.  227,  84  S.  W.  594,  122  A.  S.  R. 

13.  Edgington  v.  United  States,  164  684. 
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showing  that  such  parties  would  profit  by  his  conviction,  where  the 
action  is  still  pending  and  his  conviction  would  render  him  incom- 
petent to  testify  in  it.^'  The  materiality  of  the  false  t^timony  being 
an  element  of  the  crime,  evidence  of  the  testimony  actually  given  on 
a  former  prosecution,  offered  for  the  sole  purpose  of  showing  the 
materiality  of  the  false  testimony  alleged  to  have  been  given  by  the 
accused  and  carefuUv  limited  to  that  purpose,  is  properly  admitted.*® 
Evidence  tending  to"  show  the  circumstances  attending  the  commis- 
sion of  an  offense  and  the  nature  of  the  defense  to  the  prosecution 
thereof,  during  the  trial  of  which  perjury  is  alleged  to  have  been 
committed,  Is  admissible  on  a  prosecution  for  such  perjury,  as  bearing 
on  the  materiality  of  the  testimony  alleged  to  be  false.**  It  being 
essential  that  proof  be  made  that  the  false  testimony  was  given 
under  an  oath  authorized  or  required  by  law  or  in  a  judicial  proceed- 
ing, it  is  held  to  be  necessary,  unless  formal  proofs  are  waived  or 
dispensed  with  by  admissions  or  otherwise,  to  produce  in  evidence 
the  record  of  the  case  or  a  duly  authenticated  transcript  thereof.** 

20.  Variance. — In  some  jurisdictions  it  has  been  held  that  in  the 
absence  of  statute  an  indictment  for  perjury  must  allege,  correctly, 
the  day  on  which  the  perjury  was  committed,  and  that  a  variance 
between  the  time  alleged  in  the  indictment  and  the  time  proved  is 
fatal.  The  weight  of  authority,  however,  is  to  the  effect  that  where 
a  prosecution  for  perjury  is  not  based  upon  a  record,  deposition,  affi- 
davit, or  the  like,  the  day  of  holding  the  court  before  which  the 
perjury  is  alleged  to  have  bfeen  committed  is  not  an  element  of  the 
offense,  and  that  variance  is  not  fatal  if  the  day  proved  is  not  so 
remote  that  the  prosecution  is  barred  by  the  statute  of  limitations.* 
The  liability  of  the  pleader  incautiously  to  make  the  allegation  of 
the  time  of  this  offense  thus  descriptive,  and  the  consequence  when 
he  mistakes  the  date,  are  probably  the  origin  of  the  mistake,  occasion- 
ally appearing  in  the  books,  that,  speaking  in  general  terms,  the 
common  law  indictment  for  perjury  must  allege  correctly,  and  the 
evidence  must  so  prove,  the  day  of  its  commission,  or  there  will  be 
a  fatal  variance.  It  is  not  that  the  time  or  the  day  on  which  the 
perjury  is  committed  is  of  the  essence  of  the  crime  of  perjury;  but 
if  the  indictment  incautiously  alleges  one  term  of  court,  for  instance, 
when  the  perjury  really  occurred  at  another  term,  or  especially  if 
ftie  perjury  was  committed  in  reference  to  records,  depositions,  or 
affidavits,  etc.,  which  said  records,  etc.,  were  to  be  identified  by  the 
day  on  which  they  were  made,  then,  if  there  shall  be  a  variance 

17.  State  V.  Eaid,  55  Wash.   302,  20.  Heflin  v.  State,  88  Ga.  161,  14 
104  Pac.  275,  33  L.R.A.(N.S.)  946.  S.  E.  112,  30  A.  S.  R.  147. 

18.  State  V.  Yandemark,  77  Conn.  1.  Matthews  v.  United  States,  161 
201,  68  AtL  715,  1  Ann.  Cas.  161.  U.  S.  500,  16  S.  Ct.  640,  40  U.  S. 

19.  Stete  V.  Gibbs,  10  Mont.  213,  26  (L.  ed.)  786. 

Pac.  289,  10  L.R.A.  749.  Note:  21  Ann.  Cas.  1157. 
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between  the  proof  and  the  date  shown  in  such  records,  etc.,  or  a 
variance  as  to  when  the  court  really  was  held,  such  variance  is  fatal.* 
An  indictment  for  perjury,  charging  it  to  have  been  committed  in  a 
preliminary  examination  of  one  warrant  against  two  persons,  is  not 
sustained  by  proof  showing  a  preliminary  examination  of  two  war- 
rants, one  against  each  of  two  persons.  The  variance  is  fatal,  although 
such  persons  are  identical  with  those  referred  to  in  the  joint  case.' 

V.  Subornation  of  Perjury 

21.  Defliiition;  Nature  of  Offense;  Indictment. — Subornation  of 
perjury  is  the  crime  of  procuring  another  to  commit  perjury  either 
by  inciting,  instigating  or  persuading  the  guilty  party  to  do  so.  It 
is  necessary  that  the  perjury  be  actually  committed  to  complete  the 
crime.  The  suborner  must  also  be  aware  that  the  person  suborned 
intended  to  commit  perjury.  If,  therefore,  the  party  charged  with 
subornation  knew  that  the  testimony  of  the  witness  would  be  false, 
but  did  not  know  that  the  witness  would  wilfully  testify  to  a  fact 
knowing  it  to  be  false,  he  cannot  be  convicted  of  the  crime  charged. 
In  subornation  of  perjury,  the  same  rules  as  to  materiality  of  testi- 
mony prevail  as  in  perjury.*  The  indictment  must  show  that  the 
perjury  has  actually  been  committed.  It  must  further  aver  that  the 
defendant  knew  that  the  testimony  which  he  instigated  the  person 
suborned  to  give  was  false;  also  must  aver  that  it  was  given  in  a 
judicial  proceeding  and  in  a  court  having  jurisdiction.*  The  scienter 
is  sufficiently  charged  by  averring  that  accused  wilfully,  feloniously, 
maliciously,  and  corruptly  incited  the  perjury,  without  expressly 
charging  that  accused  knew  that  the  witness  would  testify  falsely.* 

22.  Quantum  of  Proof;  Number  of  Witnesses;  Evidence. — The 
general  doctrine  is  that  one  witness  is  sufficient  to  establish  what  a 
suborner  of  perjury  does.'  The  completed  crime  of  subornation  of 
perjury  consists  of  two  essential  elements — the  commission  of  per- 
jury by  the  person  suborned,  and  the  wilfully  procuring  or  inducing 
him  to  do  so  by  the  suborner.  As  to  the  first  element  of  the  crime, 
the  suborned  and  the  suborner  are  principals  by  virtue  of  the  statute, 
and  necessarily  each  is  the  accomplice  of  the  other;  hence,  this  ele- 
ment of  the  crime  cannot  be  established  by  the  uncorroborated  evi- 

■ 

2.  Dill  V.  People,  19  Colo.  469,  36  17  Ann.  Cas.  1175  and  note,  25  L.R.A. 
Pac.  229,  41  A.  S.  R.  254  and  note;    (N.S.)  120  and  note. 

Saucier  v.  State,  95  Miss.  226,  48  So.  Note:  85  Am.  Dec.  500. 

840,  21  Ann.  Cas.  1155  and  note.  6.  Note:  85  Am.  Dec.  500,  501. 

Note:  21  Ann.  Cas.  1157,  1158.  6.  State  v.  Richardson,  248  Mo.  563, 

3.  Wilson  V.  State,  115  Ga.  206,  41  154  S.  W.  735,  44  L.R.A.(N.S.)  307. 
S.  E.  696,  90  A.  S.  R.  104.  7.  Stone  v.  State,  118  Ga.  705,  45 

4.  Stone  v.  State,  118  Ga.  705,  45  S.  E.  630,  98  A.  S.  R.  146;  State  v. 
S.  E.  630,  98  A.  S.  R.  145;  People  Richardson,  248  Mo.  563,  154  S.  W. 
V.  Teal,  196  N.  Y.  372,  89  N.  E.  1086,  735,  44  L.R.A. (N.S.)  307. 
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dence  of  the  suborned.  But  as  to  the  second  element  of  the  crime, 
the  suborned  is  neither  a  principal  nor  an  accomplice,  for  legally  he 
cannot  be  guilty  of  persuading  himself  to  commit  perjury.  An  indict- 
ment of  a  party  for  inducing  himself  to  commit  a  crime  would  be  a 
legal  absurdity.  The  conclusion  logically  follows  that  if,  in  the 
prosecution  of  a  party  for  subornation  of  perjury,  it  is  sought  to 
establish  the  fact  that  perjury  was  committed  by  the  testimony  of  the 
person  committing  it,  his  testimony  must  be  corroborated  as  to  such 
fact,  because  as  to  the  perjury  he  is  an  accomplice.  But  the  alleged 
fact  that  he  was  induced  to  commit  the  crime  by  the  accused  may  be 
established  by  his  uncorroborated  testimony  if  it  satisfies  the  jury 
beyond  a  reasonable  doubt.®  As  to  the  admissibility  of  evidence  of 
the  res  gestae,  it  is  held  that,  on  a  trial  for  the  subornation  of  the 
mother,  what  the  accused  said  and  did  at  the  house  in  suborning  her 
daughters  is  relevant  as  a  part  of  the  general  scheme  to  procure  evi- 
dence and  as  showing  motive  and  intent.* 

23.  Attempts  at  Subornation. — The  question  as  to  what  constitutes 
the  offense  of  attempting  to  suborn  perjury  has  arisen  in  but  few 
instances.  The  decisions,  however,  are  in  harmony  in  holding  that 
in  order  to  constitute  the  oflFense,  the  act  of  the  accused  must  be  such 
that  it  would  have  resulted  in  subornation  of  perjury  on  his  part  and 
perjury  on  the  part  of  the  person  attempted  to  be  suborned,  if  that 
person  had  committed  the  act  which  the  accused  endeavored  to  have 
him  perform.  An  unsuccessful  attempt  to  do  that  which  is  not  a 
crime  when  effectuaied  cannot  be  held  to  be  an  attempt  to  commit 
the  crime  specified.  It  is  an  essential  element  of  the  ofiFense  of  at- 
tempting to  suborn  perjury  that  the  accused  knows  the  testimony 
which  he  wants  the  witness  to  give  is  false,  and  that  the  witness,  as 
well  as  himself,  is  aware  of  the  falsity  thereof.  The  requirement  of 
a  corrupt  intent  on  the  part  of  the  person  incited,  as  well  as  on  the 
part  of  the  person  charged  with  the  attempt  to  suborn,  seems  to  be 
based  on  the  ground  that  if  a  witness  believes  that  what  he  is  asked 
to  testify  to  is  true,  and  does  not  know  of  its  alleged  falsity,  he  is  not 
guilty  of  perjury  if  he  swears  to  it.  It  seems,  however,  that  it  is 
a  common  law  offense  for  one  to  offer  money  to  another  to  swear  to 
a  particular  thing,  whether  true  or  fal.e.  To  constitute  the  offense 
of  attempting  to  suborn  perjury  it  is  also  essential  that  the  testimony 
which  the  accused  attempts  to  have  given  would  be  material,  and 
that  it  is  intended  to  be  given  in  some  certain  judicial  proceeding, 
but  it  is  not  essential  that  the  proceeding  be  actually  begun  and  it 
may  be  only  in  contemplation.**'  It  is  not  necessary  that  the  indict- 
ment should  aver  specifically  the  fact  to  which  the  suborner  wished 
the  one  suborned  to  swear.** 

8.  Note:  98  A.  S.R.  176.  10,  Notes:    85   Am.   Dec.   501;   17 

9.  Stone  v.  State,  118  Ga.  705,  45  Ann.  Cas.  1182. 

S.  E.  630,  98  A.  S.  R.  145.  11.  Note :  85  Am.  Dec.  601. 
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I.  Introduction 

1.  Scope  of  Article. — The  right  of  property  generally  includes  the 
right  freely  to  possess,  use,  enjoy  and  dispose  of  the  things  which  are 
subject  to  ownership  by  man,*  and,  "where  a  man  hath  a  thing  he 
may  condition  with  it  as  he  will,"  ^  yet  this  sacred  right  of  private 
property  '  is  hedged  about  with  restrictions  and  limitations  not  always 
appreciated  by  the  average  citizen.  The  sovereign  state  has  the 
unquestioned  right  to  enforce  proportionate  contributions  of  prop- 
erty from  private  individuals  for  the  support  of  the  government,  and 
does  so  in  the  universal  system  of  levying  and  collecting  taxes.*  Even 
while  not  exacting  any  proportionate  part  of  property  owned  by 
private  individuals,  the  sovereign  state  may  cause  its  restraining  hand 
to  be  felt  in  limiting  in  many  ways  the  uses  to  which  the  owner  of 
property  may  apply  it.  As  has  elsewhere  been  pointed  out  the  police 
power  of  the  state  is  largely  engaged  in  enforcing  limitations  on  the 
right  of  property  in  accordance  with  the  principle  sic  utere  tuo  ut 
alienum  non  laedas.^  Less  obtrusively  but  with  equal  effectiveness 
the  sovereign  state  enforces  varied  restrictions  on  the  rights  of  those 
seeking  to  alienate  their  real  or  personal  property.  The  owner  seek- 
ing to  dispose  of  it  either  inter  vivos  or  after  his  death  is  hampered  by 
statutory  or  common  law  restrictions  on  alienation  by  deed,  sale,  or 
gift,  or  by  last  will  and  testament.*  And  the  ownership  of  property 
does  not  carry  with  it  an  unqualified  right  of  disposal.  Although  all 
the  established  forms  have  been  complied  with  governing  the  aliena- 
tion of  property,  the  law,  for  reasons  of  public  policy,  still  imposes 
some  restraints  on  the  right  to  dispose  of  property.'  One  of  the  most 
important  of  these  restraints  is  the  rule  against  perpetuities.®  This 
rule  operates  to  prevent  the  undue  postponement  of  the  vesting  of 
future  interests,  while  certain  subsidiary  rules  are  recognized  by 
the  courts  and  enforced  as  a  means  of  preventing  the  unreasonable 
accumulation  of  property,  the  imposition  of  unreasonable  restraints 
on  alienation,  and  to  prevent  undue  restrictions  on  the  enjoyment  of 

1.  Bailey  v.  People,  190  111.  28,  60   property  should  be  held  sacred." 
N.  E.  98,  *83  A.  S.  R.  116,  54  L.B.A.       4.  See  Taxation. 

838 ;  Wakefield  v.  Van  Tassell,  202  111.  5.  See  Constitutional  Law,  vol.  6, 

41,  66  N.  E.  830,  95  A.   S.  R.  207,  p.  187. 

66  L.R.A.  511.     See  Constitutional  6.  For  such  restraints  see  titles  such 

Law,  vol.  6,  p.  261.  as  Deeds,  vol.   8,  p.   916;   Descent 

2.  Michigan  State  Bank  V.  Hastings,  and  Distribution,  vol.  9,  p.  64; 
1  Doug.  (Mich.)  225,  41  Am.  Dec.  549.  Fraudulent  Conveyances,  vol.  12,  p. 
See  Deeds,  vol.  8,  p.  1106.  459;  Gifts,  vol.  12,  p.  922;  Statute 

3.  The  Supreme  Court  of  the  United  OF  Frauds;  Wills. 

States  in  Wilkinson  ▼.  Leland,  2  Pet.       7.  Barton  v.  Thaw,  246  Pa.  St.  348, 
627,  7  U.  S.   (L.  ed.)   542,  said  that  92   Atl.   312,   Ann.   Cas.   1916D   570. 
''the    fundamental    maxims    of    free       8.  Barton  v.  Thaw,  246  Pa.  St.  348, 
government  seem  to  require  that  the   92  Atl.  312,  Ann.  Cas.  1916D  570. 
rights  of  personal  liberty  and  private 
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property.  For  convenience  the  three  rules  last  mentioned  are  fre- 
quently referred  to  and  known  as  the  rule  against  unlawful  accumula- 
tions, the  rule  against  restraints  on  alienation,  and  the  rule  against 
restraints  on  enjoyment.  By  reason  of  the  rule  against  perpetuities 
and  these  related  rules  the  efforts  of  the  owner  of  property  to  alienate 
it  may  prove  abortive  because  he  has  inserted  illegal  conditions  con- 
cerning the  time  when  his  gift  is  to  take  effect  in  the  future,®  or 
because  he  has  tried  to  impose  illegal  restrictions  oh  the  future  dis- 
position of  the  property  by  the  recipient,^®  or,  again,  his  gift  may 
fail  by  reason  of  an  unlawful  attempt  on  his  part  to  hamper  the 
future  use  of  the  property,^^  or,  finally  he  may  have  unlawfully 
attempted  to  accumulate  interest  arising  out  of  his  gift.^*  These  four 
rules  form  the  scope  of  the  present  title.  They  are  in  their  essential 
nature  limitations  on  the  jus  disponendi  and  on  the  common  law 
right  of  every  man  to  dispose  of  his  land  to  any  other  private  man 
at  his  own  discretion.^*  Although  full  treatment  will  be  found  in 
this  article  of  the  fundamental  principles  embodied  in  these  rules, 
their  application  is  elsewhere  considered.^* 

2.  Rule  against  Perpetuities. — The  rule  against  perpetuities  is 
usually  stated  as  prohibiting  the  creation  of  future  interests  or  estates 
which  by  possibility^^  may  not  become  vested  within  a  life  or 
lives  in  being  and  twenty-one  years,  together  with  the  period  of  gestar 
tion  when  the  inclusion  of  the  latter  is  necessary  to  cover  cases  of 
posthumous  birth.**  Less  accurately  the  period  is  sometimes  stated 
as  being  one  which  covers  a  life  or  lives  in  being  and  twenty-one 
years  and  ten  months  *'  or  nine  months  thereafter,*®  on  the  theory 

9.  As  to  the  rule  against  remoteness  16.  Ould  v.  Washington  Hospital, 
of  the  vesting  of  future  estates,  see  95  U.  S.  303,  24  U.  S.  (L.  ed.)  460; 
infra,  par.  9  et  seq.  Chilcott  v.  Hart,  23  Colo.  40,  45  Pac. 

10.  As  to  the  rule  against  restraints  391,  35  L.RA.  41;  Graham  v.  Whit- 
on  alienation,  see  infra,  par.  56  et  seq.  ridge,  99  Md.   248,  57  Atl.   609,  58 

11.  As  to  the  rule  against  restraints  Atl.  36,  66  L.R.A.  408;  Edgerly  v. 
on  enjoyment  of  property,  see  infra.  Barker,  66  N.  H.  434,  31  Atl.  900, 
par.  82.             *  28  L.R.A.  328;  Barton  v.  Thaw,  246 

12.  Thus  coming  face  to  face  with  Pa.  St.  348,  92  Atl.  312,  Ann.  Cas. 
the    prohibitory    force    of    the    rule  1916D  570. 

against  unlawful  accumulations,  as  to  Note:  90  Am.  Dec.  102. 

which,  see  infra,  par.  78.  For  detailed  consideration  of  the  pe- 

13.  Perin  v.  Carey,  24  How.  465,  riod  allowed  by  the  rule,  see  infra, 
16  U.  S.  (L.  ed.)  70L  par.  12. 

14.  See  Chakities,  vol.  5,  pp.  300,  .  17.  United  States  Fidelity,  etc.,  Co. 
303;  Deeds,  vol.  8,  1113  et  seq.;  v.  Douglas,  134  Ky.  374,  120  S.  W. 
SPENDTHRnrrs ;  Wills.  328,  20  Ann.  Cas.  993. 

15.  As  to  the  essential  character  of  18.  Andrews  v.  Lincoln,  95  Me.  541, 
the  mere  possibility  of  a  future  estate  50  Atl.  898,  56  L.R.A.  103;  Phiiadel- 
not  vesting  within  the  time  permitted  phia  v.  Girard,  45  Pa.  St.  9,  84  Am. 
by  the  rule  against  perpetuities,  see  Dec.  470. 

infra,  par.  11. 
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that  the  period  of  gestation  is  necessarily  covered  by  the  words '  Vithin 
a  life  or  lives  in  being/'  *•  and  that  a  child  en  ventre  sa  mere  is  a  life 
in  being.*®  Still  another  method  of  stating  the  rule  is  by  describing 
it  as  prohibiting  future  interests  which  may  not  vest  within  twenty- 
one  years  after  some  life  in  being  at  the  testator's  death  or  the  execu- 
tion of  the  instrument  creating  the  future  interests.^ 

3.  Historical  Note. — ^Before  the  enactment  of  the  statute  of  wills 
and  the  statute  of  uses  in  England,  it  seems  that  no  question  of 
remoteness  in  the  creation  of  estates  and  interests  had  come  before 
the  courts.  But  from  this  period,  the  transfer  of  estates  to  take  eflPect 
in  future  began  to  be  restricted  in  various  ways,  under  what  after- 
wards became  known  as  the  rule  against  perpetuities.*  This  rule  had 
its  origin  in  reference  to  executory  devises  of  chattels  real,'  and  may 
be  traced  to  early  English  decisions  declaring  that  certain  testa- 
mentary dispositions  of  property  were  void  as  against  public  policy 
because  the  estates  devised  were  inalienable  or  indestructible.*  The 
objection  of  remoteness  was  not  at  first  suggested  as  an  additional 
reason.  In  the  course  of  time  the  doctrine  now  embodied  in  the 
rule  was  developed.  It  was  soon  decided  that  the  postponement  of 
the  vesting  of  a  fee  for  the  period  of  one  designated  life  in  being 
was  valid.  In  the  Duke  of  Norfolk's  Case,  3  Ch.  Cas.  (Eng.)  it  was 
decided  by  Lord  Nottingham  in  1681  that  the  validity  or  invalidity 
of  a  future  interest  depended  on  its  remoteness,  and  not  on  the 
nature  of  the  contingency,  and  that  the  contingency  was  required  to 
occur  within  a  life  or  lives  in  being.*  The  case  of  Lloyd  v.  Carew,  1 
Show.  P.  C.  (Eng.)  137,  in  the  year  1696,  established  the  point  that 
for  certain  purposes,  the  postponement  of  the  time  of  vesting  of  a 
future  estate  might  be  deemed  reasonable  beyond  a  life  or  lives  in 
being,  and  could  be  allowed  in  the  case  of  an  infant.*  Then  the 
conclusion  was  reached  that  the  period  of  twenty-one  years  could  be 
a  period  in  gross  and  one  not  dependent  on  the  minority  of  any 

19.  McArthur  v.   Scott,   113  U.   S.   136  Pa.  St.  354,  20  Atl.  521,  20  A. 
340,  6  S.  Ct.  652,  28  U.  S.  (L.  ed.)    S.  R.  925,  11  L.R.A.  85. 

1015.  Note:  49  A.  S.  R.  118. 

Note:  1  L.R.A.  454.  2.  Note:  90  Am.  Dec.  101. 

20.  In  re  Wilmer,  [1903]  2  Ch.  411,  3.  Barton  v.  Thaw,  246  Pa.  St.  348, 
89  L.  T.  N.  S.  148,  72  L.  J.  Ch.  670,  92  Atl.  312,  Ann.  Cas.  1916D  570. 

4  British  Rul.  Cas.  479.  4.  Chilcott  v.  Hart,  23  Colo.  40,  45 

1.  Potter  V.  Couch,  141  U.  S.  296,  Pac.  391,  35  L.R.A.  41. 

11  S.  Ct.  1005,  35  U.  S.  (L.  ed.)  721;  5.  Chilcott  v.  Hart,  23  Colo.  40,  45 

Pitchie  V.  Brown,  211  U.  S.  321,  29  Pac.  391,  35  L.R.A.  41;  Edgerly  v. 

S.    Ct.  106,  53  U.  S.    (L.  ed.)    202;  Barker,  66  N.  H.  434,  31  Atl.   900, 

Madison  v.  Larmon,  170  111.   65,  48  28  L.R.A.  328;  Barton  v.  Thaw,  246 

N.  E.  556,  62  A.  S.  R.  356;  Johnson  Pa.  St.  348,  92  Atl.  312,  Ann.  Cas. 

V.  Preston,  226  111.  447,  80  N.  E.  1001,  1916D  570;  Cadell  v.  Pahner,  1  CI.  & 

10  L.B.A.(N.S.)  664;  Quinlan  v.  Wick-  F.  372,  7  Bligh.  N.  S.  202,  36  Rev.  Rep. 

man,   233   111.   39,   84  N.   E.   38.   17  128,  21  Eng.  Rul.  Cas.  100. 

L.B.A.(N.S.)  216;  Lawrence's  Estate,  6.  Note:  49  A.  S.  R.  117. 
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person  and  finally  the  rule  was  extended  so  ajs  to  cover  the  time  neces- 
sary for  the  birth  of  posthumous  children.' 

4.  Rule  against  Suspension  of  Power  of  Alienation. — ^The  courts 
do  not  always  carefully  distinguish  between  the  rule  against  perpetui- 
ties and  the  rule  against  the  suspension  of  the  power  of  alienation, 
and  much  confusion  has  resulted  from  the  attempt  to  combine  the 
rules  and  to  treat  them  as  one.®  A  grant  or  devise  may  be  void  as 
contrary  to  the  rule  against  perpetuities  because  the  grantor  or  devisor 
attempts  to  control  the  ownership  of  the  property  for  a  longer  period 
than  the  law  allows,  and  such  a  case  has  been  spoken  of  as  suspending 
the  power  of  alienation  for  an  unlawful  period,  but  in  such  case:5 
there  is  in  reality  no  question  of  the  validity  of  the  restraint  on 
alienation  as  opposed  to  a  fee  simple  estate.  The  question  is  simply 
the  validity  of  the  attempted  disposition  of  the  property  with  ref- 
erence to  the  rule  against  perpetuities.®  Similarly  it  has  been  asserted 
that  the  fact  that  the  holders  of  vested  interests  in  property  cannot 
convey  tends  to  create  a  perpetuity,^®  and  that  a  perpetuity  does  not 
exist  if  the  taker  of  an  estate  after  which  another  estate  is  limited 
is  empowered  to  become  the  owner  in  fee,  or  to  alienate  the  property 
and  thus  to  destroy  the  limited  estate  and  defeat  the  limitation.^^ 
Furthermore  it  has  been  said  that  the  inalienability  of  an  interest 
or  of  an  estate  for  a  period  in  excess  of  that  allowed  by  the.  rule 
against  perpetuities  constitutes  a  test  as  to  the  existence  of  a  per- 
petuity.^^ Nevertheless  the  rule  against  perpetuities  is  distinct  from 
that  against  restraints  on  alienation,  and  the  notion  that  alienability 
may  be  resorted  to  as  a  test  of  the  existence  of  a  perpetuity  is  not 
accepted  by  the  most  approved  authorities.**  Future  interests,  al- 
though alienable,  may  nevertheless  be  too  remote;  and  the  rule 
against  perpetuities  may  apply  even  if  there  is  no  tying  up  of  the  prop- 
erty or  restraint  on  its  alienation.**  To  obtain  a  clear  understanding 
of  the  intricacies  of  the  subject  the  distinctions  between  the  rule 
against  perpetuities  and  the  rule  against  the  suspension  of  the  power 
of  alienation  must  be  steadfastly  kept  in  mind.  One  rule  forbids  the 
keeping  of  the  title  in  a  state  of  uncertainty  for  a  period  beyond  that 
allowed  by  law.  The  other  in  no  wise  affects  the  question  of  the 
remoteness  of  the  time  in  which  an  estate  may  vest  and  has  to  do 
solely  with  the  question  of  suspension  of  the  power  of  alienation.** 

7.  Chilcott  V.  Hart,  23  Colo.  40,  45    15  Atl.  525,  6  A,  S.  R.  781,  1  L.R.A. 
Pac.    391,   35   L.R.A.   41;    Barton    v.   453. 

Thaw,  246  Pa.  St.  348,  92  Atl.  312,       12.  Barnum  v.  Barnum,  26  Md.  119, 

Ann.  Cas.  1916D  570.  90  Am.  Dec.  88;   Church  Missionary 

8.  Note:  26  L.R.A. (N.S.)  825.  See.  v.   Humphreys,  91  Md.  131,  46 

9.  Note:  7  Ann.  Cas.  379.  Atl.  320,  80  A.  S.  R.  432. 

10.  Barton  v.  Thaw,  246  Pa.  St.  348,       13.  Note:  3  L.R.A.(N.S.)   1145. 
92  Atl.  312,  Ann.  Cas.  1916D  570.  14.  Note:  90  Am.  Dec.  103. 

11.  Mifflin's  Appeal,  121  Pa.  St.  205.       15.  Note:  3  L.R.A.(N.S.)  1145.    For 
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5.  Prohibition  of  Accumulations. — ^The  rule  against  perpetuities 
operates  under  certain  circumstances  to  render  nugatory  provisions 
for  the  accumulation  of  the  rents  and  profits  of  property  beyond  a 
certain  period.  Without  any  recourse  to  supplemental  legislation  the 
courts  gave  effect  to  the  rule  by  holding  that  the  provisions  for 
accumulation  should  be  disregarded  if  their  effect  was  to  postpone 
the  vesting  of  the  estate  beyond  the  period  permitted  by  the  rule 
against  perpetuities.**  But  the  rule  did  not  limit  the  number  of 
lives  within  which  an  accumulation  could  be  permitted  to  run,  and 
in  a  well  known  case  a  will  provided  for  an  accumulation  during  the 
lives  of  nine  persons  all  living  at  the  time  of  the  testator's  death.  The 
courts  were  constrained  to  uphold  the  will  and  its  provisions  for  the 
accumulation.*'  But  this  decision  pointed  to  the  danger  of  allowing 
accumulations  during  the  lives  of  a  considerable  number  of  persons, 
and  led  to  the  enactment  of  the  Act  of  39  and  40  George  III,  c.  98, 
commonly  called  the  Thellusson  Act.  By  the  rule  against  accumula- 
tions is  meant  the  rule  based  on  this  statute,  or  on  equivalent  laws 
enacted  in  other  jurisdictions.  It  will  be  noted  that,  as  thus  under- 
stood, the  rule  is  statutory  in  origin  and  in  this  particular  differs  from 
the  other  three  rules  considered  in  the  present  article,  each  of  which 
in  most  jurisdictions  is  dependent  on  judicial  expressions  of  public 
policy  instead  of  on  legislative  enactments.  It  must  be  remembered, 
however,  that  the  rule  against  perpetuities  may  by  itself  operate  to 
render  abortive  trusts  and  devises  incidentally  providing  for  accumu- 
lations where  the  gift  is  made  in  such  a  way  that  it  may  vest  beyond 
the  remote  period  allowed  by  this  rule.^® 

6,  Postponement  of  Enjoyment. — The  rule  against  perpetuities 
is  not  concerned  with  the  postponement  of  the  enjoyment  of  an  inter- 
est in  property,*®  but  is  directed  to  prevent  undue  delay  in  the  vesting 
of  future  interests  and  estates.  Where  these  interests  are  vested  it  is 
of  no  importance  that  the  possession  and  enjoyment  of  them  may  be 
postponed.*®  A  distinct  rule  of  public  policy,  however,  forbids  un- 
reasonable restrictions  on  the  enjoyment  of  property.    The  principle 

full  discussion  of  the  rule  against  per-  19.  Mettler  v.  Warner,  243  111.  600, 

*  petuities,  see  infra,  par.   9   et   seq. ;  90  N.  E.  1099,  134  A.  S.  R.  388. 

for  the  rule  against  ahenation,  see  in-  20.  Gray  v.  Wliittemore,  192  Mass. 

fra,  par.  69.  367,  78  N.  E.  422,  116  A.  S.  R.  246, 

16.  Andrews  v.  Lincoln,  95  Me.  541,  10  L.R.A.(N.S.)  1143;  Gates  v.  Gei- 
50  Atl.  898,  56  L.R. A.  103 ;  Southamp-  bert,  157  Mo.  254,  57  S.  W.  1065,  80 
ton  V.  Hertford,  2  Ves.  &  B.  54,  1  A.  S.  R.  625. 

Eng.  Rul.  Gas.  514  and  note.  Note :  21  Eng.  Rul.  Gas.  154. 

17.  Thellusson  v.  Woodford,  4  Ves.  As  to  the  effect  of  postponing 
Jr.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep.  the  enjoyment  of  interests  under  the 
104,  1  Eng.  Rul.  Gas.  498.  rule    against   perpetuities,    see   infra, 

18.  For   general   discussion   of   the  par.  12. 
rule  against  accumulations,  see  infra, 

par.  81. 
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has  become  established  that  no  restriction  on  the  use  and  enjoyment 
of  property  will  be  enforced  by  the  courts  where  the  restriction  is 
such  that  it  is  inconsistent  with  the  interest  or  estate  which  has  been 
granted  or  devised.* 

7.  Rule  against  a  Possibility  on  a  Possibility. — It  was  a  rule  of 
the  common  law  that  there  could  not  be  "a  possibility  on  a  pos- 
sibility." *  This  rule  applied  to  prevent  a  limitation  for  the  life  of 
an  unborn  person  with  a  limitation  after  his  death  to  his  unborn 
children  to  take  as  purchasers.'  Although  there  is  room  for  a  dif- 
ference of  opinion  on  the  subject,*  apparently  this  rule  still  exists, 
and  it  seems  not  to  have  been  abrogated  by  the  more  modem  rule 
against  perpetuities.'  Nevertheless  limitations  which  would  have 
been  void  under  the  old  law  because  they  would  have  been  treated 
as  possibilities  on  possibilities  are  void  under  the  rule  against  per- 
petuities.* 

8.  Mortmain  Statutes. — ^In  England  at  common  law  corporations 
had  the  capacity  to  take  property.  In  the  course  of  time  it  became 
the  practice  of  giving  property  to  corporations  for  religious  uses  so 
frequently  that  it  was  considered  against  the  common  good  that  so 
much  property  should  be  taken  out  from  the  general  circulation  and 
given  to  the  "dead  hands"  of  corporations  endowed  with  perpetual 
existence.  Hence  by  a  succession  of  statutes  from  9  Henry  III  to  9 
Geo.  II,  corporations  were  denied  the  right  of  purchasing  land  without 
license  of  the  crown.  Such  laws  are  known  as  the  statutes  of  mort- 
main. The  effect  of  these  statutes  deprived  every  corporation  in 
England,  spiritual  or  secular,  from  acquiring,  either  by  purchase  or 
gift,  real  property  of  any  description,  without  a  general  license  from 
the  crown  enabling  it  to  hold  lands  in  mortmain,  or  special  licenses 
in  reference  to  particular  acquisitions.'  It  is  only  in  an  incidental 
way  that  the  mortmain  statutes  are  related  to  the  rule  against  per- 
petuities. Such  statutes  when  operative  forbid  the  gifts  of  property 
to  grantees  who,  if  they  should  be  allowed  to  take,  might  hold  the 
property  in  perpetuity.  Mortmain  statutes  may  prohibit  a  gift  irre- 
spective of  the  fact  that  the  gift  would  be  vested  within  the  time 
allowed  by  the  rule  against  perpetuities.  Yet  the  same  underlying 
principle  supports  these  statutes  as  is  responsible  for  the  development 
of  the  rule  against  perpetuities,  for  such  statutes  are  founded  on  the 
belief  that  it  is  against  public  policy  that  real  property  should  be 

1.  Hardy  v.  Galloway,  111  N.  C.  619,  4.  Note:  49  A.  S.  R.  122. 
15  S.  E.  890,  32  A.  S.  R.  828.     For  6.  Note:  U  L.R.A.  85. 
general  discussion  of  the  rule  against  6.  Note:   11   L.R.A.  85. 
restraints    on    enjoyment,    see    infra,  7.  Perin  v.  Carey,  24  How.  465,  16 
par.  86.  U.  S.  (L.  ed.)  701.     See  also  Chari- 

2.  Note:   11  L.R.A.  85.  ties,   vol.   6,   p.   319;    Corporatioks, 

3.  Notes:  49  A.  S.  R.  122;  11  L.R.A.  vol.  7,  p.  566. 
85. 
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taken  out  of  general  trade  and  commerce  and  should  be  rendered 
inalienable,  or  devoted  to  a  special  purpose  for  an  indefinite  period 
of  time.  Yet  the  restriction  on  the  exercise  of  the  owner's  dominion 
over  his  property  is  purely  incidental.® 

II.  Rule  against  Perpetuities 

Object  cmd  Scope  of  Rule 

9.  Definition  of  Perpetuity. — The  courts  have  always  experienced 
considerable  difficulty  in  expressing  in  explicit  terms  the  definition  of 
a  perpetuity,  and  it  has  even  been  asserted  that  a  strictly  accurate 
definition  has  never  been  given.®  Perpetuities  have  been  variously 
defined,  and  the  rule  against  them  has  been  expressed  with  quite 
as  much  variety.*^  The  popular  meaning  of  the  word  is  that  it  is 
something  which  may  last  forever.^^  Although  in  the  early  case 
of  Scatterwood  v.  Egde,  1  Salk.  229,  this  meaning  was  substantially 
followed  in  that  the  court  asserted  that  a  perpetuity  was  an  estate 
inalienable  although  all  mankind  join  in  the  conveyance,  the  view 
thus  expressed  is  obsolete^*  and  the  term  perpetuity  as  used  in  the 
law  has  a  different  and  artificial  meaning.^'  It  may  perhaps  best 
be  defined  as  a  grant  of  property  in  which  the  vesting  of  future 
interests  may  be  postponed  beyond  the  period  of  time  allowed  by 
law  for  the  creation  of  future  estates,**  and  in  which  the  future 
grant  canndt  be  destroyed  by  those  having  the  immediate  estate 
without  the  concurrence   of  those  entitled  to   the  future   grant.*^ 

8.  Hope  v.  Brewer,  136  N.  Y.  126,  341,  50  Pac.  226,  36  L.R.A.  242; 
32  N.  E.  668,  18  L.R.A.  458.  Mifflin^s  Appeal,  121  Pa.  St.  205,  15 

9.  Graham  v.  Whitridge,  99  Md.  248,  Atl.  525,  6  A.  S.  R.  781,  1  L.R.A. 
57   Atl.   609,  58  Atl.   36,   66   L.R.A.  453. 

408;  Barton  v.  Thaw,  246  Pa.  St.  348,       14.  Ould  v.  Washington  Hospital,  95 

92  Atl.  312,  Ann.  Cas.  1916D  570.  U.  S.  303,  24  U.  S.  (L.  ed.)  450;  John- 

10.  In  re  Johnston,  185  Pa.  St.  179,  son  v.  Preston,  226  111.  447,  80  N.  E. 
39  Ati.  879,  64  A.  S.  R.  621.  1001,  10  L.R.A.(N.S.)   564;   Graham 

11.  Mifflin's  Appeal,  121  Pa.  St.  205,  v.  Whitridge,  99  Md.  248,  67  Atl.  609, 
16  Atl.  525,  6  A.  S.  R.  781,  1  L.R.A.  58  Atl.  36,  66  L.R.A.  408;  Hollander 
453 ;  Barton  v.  Thaw,  246  Pa.  St.  348,  v.  Central  Metal,  etc.,  Co.,  109  Md.  131, 
92  Atl.- 312,  Ann.  Cas.  1916D  670.  71  Atl.  442,  23  L.R.A.(N.S.)  1135;  In 

12.  Graham  v.  Whitridge,  99  Md.  re  John,  30  Ore.  494,  47  Pac.  341, 
248,  67  Atl.  609,  58  Atl.  36,  66  L.R. A.  50  Pac.  226,  36  L.R. A.  242 ;  Phila- 
408.  In  this  connection  note  the  test  delphia  v.  Girard,  45  Pa.  St.  9,  84 
of  alienability  as  a  means  of  determin-  Am.  Dec.  470;  In  re  Johnston,  185  Pa. 
ing  whether  a  limitation  violates  the  St.  179,  39  Atl.  879,  64  A.  S.  R.  621 ; 
rule  against  perpetuities.  As  has  al-  Barton  v.  Thaw,  246  Pa.  St.  348,  92 
ready  been  pointed  ont  snpra,  par.  4,  Atl.  312,  Ann.  Cas.  1916D  670. 

this  test  is  not  approved  bv  the  best       Note:  49  A.  S.  R.  118. 
aothorities.    See  3  L.R.A.(N.S.)  1145       15.  Graham  v.   Whitridge,   99   Me. 

note.  248,  57  Atl.  609,  58  Atl.  36,  66  L.R. A* 

13.  In  re  John,  30  Ore.  494,  47  Pac.  408;  Hollander  v.  Central  Metal,  l^q^ 
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Another  definition  is  that  a  perpetuity  is  a  limitation  which  takes 
property  subject  to  it  out  of  trade  and  commerce  for  a  longer  period 
of  time  than  a  life  or  lives  in  being  and  twenty-one  years  thereafter, 
and  when  necessary  the  period  of  gestation.**  The  artificial  use  of 
the  word  has  been  explained  by  saying  that  such  grants  of  property  are 
called  perpetuities,  not  because  the  grant  as  written  would  actually 
make  them  perpetual,  but  because  they  transgress  the  limits  which 
the  law  has  set  in  restraint  of  grants  that  tend  to  a  perpetual  sus- 
pense of  the  title,  or  of  its  vesting.*' 

10.  Object  of  Rule. — The  immediate  object  of  the  rule  against 
i:)erpetuities  is  to  require  the  vesting  of  future  estates  within  a  limited 
period  of  time  after  their  creation  *®  and  to  bar  the  creation  of  future 
interests  depending  on  remote  contingencies.**  The  fundamental 
policy  of  the  law  embodied  in  this  rule  is  to  prevent  property  from 
being  tied  up  in  such  a  manner  as  to  be  inalienable,^®  or  in  such 
a  way  as  to  be  taken  out  of  commerce  and  the  general  circulation 
of  property.*  It  has  been  pointed  out  that  if  there  is  a  gift  over 
on  an  uncertainty  after  a  present  estate,  the  latter  is  of  diminished 
market  value,  while  the  limitation  over  probably  has  no  salable 
value  at  all.*  Alienability  being  the  object,  the  destruction  of  future 
interests  is  the  means  of  obtaining  this  object.  The  rule  against 
perpetuities  is  used  as  a  knife  to  cut  out  the  limitations,  which,  if 
they  were  allowed  to  take  effect,  would  produce  the  consequences 
which  are  to  be  avoided.'  For  these  reasons  a  period  has  been  fixed 
beyond  which  no  one  is  allowed  to  direct  how  his  estate  sh^l  devolve.* 

Co.,   109   Md.    131,   71    Atl.   442,   23  N.  H.  396,  93  Am.  Dec.  451;  Mifflin's 

L.R.A.{N.S.)   1135;   Mifflin's  Appeal,  Appeal,  121  Pa.  St.  205,  15  Atl.  525, 

121  Pa.  St.  205,  15  Atl.  525,  6  A.  S.  6  A.  S.  R.  781,  1  L.R.A.  453;  Barton 

R.  781,  1  L.R.A.  453 ;  Barton  v.  Thaw,  v.  Thaw,  246  Pa.  St.  348,  92  Atl.  312, 

246   Pa.   St.   348,  92  Atl.   312,   Ann.  Ann.  Cas.  1916D  570;  Thellusson  v. 

Cas.  1916D  570.  Woodford,  4  Ves.   Jr.   227,  11   Ves. 

16.  Johnson  v.  Preston,  226  IlL  447,  Jr.  112,  8  Rev.  Rep.  104,  1  Eng.  Rul. 
80  N.  E.  1001,  10  L.R.A.(N.S.)   564.  Cas.  498. 

17.  PhUadelphia  v.  Girard,  45  Pa.       Note:  49  A.  S.  R.  127. 

St.   9,  84   Am.   Dec.   470 ;   Barton  v.  1.  Johnson  v.  HoUifield,  79  Ala.  423, 

Thaw,  246  Pa.  St.  348,  92  Atl.  312,  58  Am.  Rep.  596;  United  States  Fi- 

Ann.  Cas.  1916D  570.  delitv,  etc.,  Co.  v.  Douglas,  134  Kv. 

18.  Edgerly   v.    Barker,   66   N.   H.  374,  120  S.  W.  328,  20  Ann.  Cas.  993 ; 
434,  31  Atl.  900,  28  L.R.A.  328.  Edgerly  v.  Barker,  66  N.  H.  434,  31 

Note:  21  Eng.  Rul.  Cas.  156.  Atl.   900,  28  L.R.A.  328;   Barton   v. 

19.  Madison  v.  Larmon,  170  111.  65,   Thaw,  246  Pa.  St.  348,  92  Atl.  312, 
48  N.  E.  556,  62  A.  S.  R.  356.  Ann.  Cas.  1916D  570. 

Note :  49  A.  S.  R.  121.  2.  Edgerly  v.  Barker,  66  N.  H.  434, 

For  a  statement  of  the  rule  against  31  Atl.  900,  28  L.R.A.  328. 

perpetuities,  see  supra,  par.   2.  3.  Barton  v.  Thaw,  246  Pa.  St.  348, 

20.  Bamum  v.  Bamum,  26  Md.  119,  92  Atl.  312,  Ann.  Cas.  1916D  670. 

90  Am.  Dec.  88  and  note ;  Gates  v.  4.  United  States  Fidelity,  etc.,  Co.  ▼. 
Seibert,  157  Mo.  254,  57  S.  W.  1065,  Douglas,  134  Ky.  374,  120  S.  W.  328, 
80  A.  S.  R.  025;  Hunt  v.  Wright,  47   20  Ann.  Cas.  993.    As  regards  the  )im- 
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It  will  be  noticed  that  if  a  future  limitation  is  rendered  nugatory  for 
remoteness,  the  immediate  effect  frequently  will  be  to  permit  those 
enjoying  the  present  interest  subject  to  the  future  limitation  to  ali- 
enate the  estate  irrespective  of  such  void  limitation.  This  benefit 
to  the  first  taker  is  purely  incidental  and  is  not  the  primary  object 
of  the  rule.* 

11.  Actual  and  Possible  Remoteness. — ^In  enforcing  the  rule  against 
perpetuities  it  is  a  firmly  established  principle  that  every  future 
limitation  of  an  estate  is  void  as  too  remote  unless  it  is  apparent 
that  it  must  take  effect  and  vest,  if  at  all,  within  the  period  allowed 
by  the  rule.*  The  test  therefore  by  which  to  ascertain  whether  a 
limitation  over  is  void  for  remoteness  is  very  simple.  It  does  not 
depend  on  the  character  or  nature  of  the  contingency  or  event  on 
which  it  is  to  take  effect,  for  these  may  be  varied  to  any  extent. 
But  it  turns  on  the  single  question,  whether  the  prescribed  contin- 
gency or  event  may  not  arise  until  after  the  time  allowed  by  law 
within  which  the  gift  over  must  take  effect.'  Thus  where  a  breach 
of  condition  on  which  a  limitation  depends,  if  it  occurs  at  all,  must 
occur  within  the  period  allowed  by  the  rule,  it  will  be  upheld.®  It 
is  not  sufficient  that  the  future  estate  may  by  possibility  become 
vested  within  the  period  allowed  by  the  rule  against  perpetuities' 
or  even  that  it  will  probably  become  vested  in  such  period.^®  If  it 
may  possibly  happen  beyond   the  established  time  limits  ^*  or  if 

its  of  this  period,  see  infra,  par.  14      7.  Brattle  Square  Church  v.  Grant, 
et  seq.  3  Gray  (Mass.)  142,  63  Am.  Dec.  725. 

6.  Edgerly  v.  Barker,  66  N.  H.  434,  As  regards  the  period  allowed,  see  in- 
31  Atl.  900,  28  L.R.A.  328.  fra,  par.  14  et  seq. 

Note :  49  A.  S.  R.  121.  ^  8.  Manierre  v.  Welling,  32  R.  I.  104, 

As  to  the  general  consequences  of  78  Atl.  507,  Ann.  Cas.  1912C  1311. 
limitations  being  void  under  the  rule  9.  Johnson  v.  Preston,  226  111.  447, 
against  perpetuities,  see  infra,  par.  53  80  N.  E.  1001,  10  L.R.A.(N.S.)  564: 
et  seq.  Gray  v.  Whittemore,  192  Mass.  367, 

6.  McArthur  v.  Scott,  113  U.  S.  340,  78  N.  E.  422,  116  A.  S.  R.  246,  10 
5  S.  Ct.  662,  28  U.  S.  (L.  ed.)  1015;  L.R.A.(N.S.)  1143;  Barton  v.  Thaw, 
Johnson  v.  Preston,  226  111.  447,  80  246  Pa.  St.  348,  92  Atl.  312,  Ann.  Cas. 
N.    E.    1001,    10   L.R.A.(N.S.)    564;  1916D  570. 

Meek  v.  Briggs,  87  la.  610,  54  N.  W.  Notes:  49  A.  S.  R.  119;  21  Eng. 
456,  43  A.  S.  R.  410;  Andrews  v.  lin-  Rul.  Cas.  156. 

coin,  95  Me.  541,  50  Atl.  898,  56  L.R.A.      10.  Barton  v.  Thaw,  246  Pa.  St.  348, 
103;  Bamum  v.  Barnum,  26  Md.  119,  92  Atl.  312,  Ann.  Cas.  1916D  570. 
90   Am.   Dec.   88   and  note;    Brattle      Notes:  90  Am.  Dec,  102;  21  Eng. 
Square    Church    v.    Grant,    3    Gray  Rul.  Cas.  156. 

(Mass.)  142,  63  Am.  Dec.  725;  Gray  11.  Ould  v.  Washington  Hospital, 
V.  Whittemore,  192  Mass.  367,  78  N.  95  U.  S.  303,  24  U.  S.  (L.  ed.)  450; 
E,  422,  116  A.  S.  R.  246,  10  L.R.A.  Bigelow  v.  Cady,  171  lU.  229,  48  N.  E. 
(N.S.)  1143;  Barton  v.  Thaw,  246  Pa.  974,  63  A.  S.  R.  230;  Eldred  v.  Meek, 
St,  348,  92  Atl.  312,  Ann.  Cas.  1916D  183  111.  26,  55  N.  E.  536,  75  A.  S.  B. 
570.  86;  Johnson  v.  Preston,  226  111.  447, 

Notes:  90  Am.  Dec.  102;  21  Eng.  80  N.  E.  1001,  10  L.R.A. (N.S.)  664; 
Rul.  Cas.  132,  156.  Quinlan  v.  Wickmau,  233  HI.  39,  84 
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there  is  left  any  room  for  uncertainty  or  doubt  on  the  point  the 
limitation  is  void.*'  If  a  future  limitation  may  not  by  possibility 
take  effect  within  the  prescribed  period  it  cannot  be  made  good  by 
subsequent  events.*'  In  other  words,  the  validity  of  the  future 
estates  under  the  rule  against  perpetuities  depends  not  on  what  actu- 
ally happens  after  the  time  at  which  the  rights  of  the  parties  are 
fixed,  but  on  what  may  happen  as  viewed  at  the  time  when  the  deed 
or  will  creating  them  takes  effect.**  Thus  it  makes  no  difference 
that  one  to  whom  a  future  interest  is  given  happens  to  be  born  within 
the  period  allowed  by  the  rule  if  he  might  have  been  born  beyond 
that  period.** 

12.  Immediateness  of  Enjoyment — The  rule  against  perpetuities 
has  reference  to  the  time  within  which  the  title  vests,  and  has  nothing 
to  do  with  the  postponement  of  the  enjoyment.**  A  vested  interest 
does  not  necessarily  include  a  right  to  the  possession,*'  and  if  an 
interest  is  vested  it  is  not  subject  to  the  rule,  however  remote  may 
be  the  time  when  it  may  come  into  possession.*®  As  far  as  the  rule 
is  concerned  the  mere  postponement  of  the  time  of  payment  of  a 
gift  is  not  important.**  Therefore  if  the  event  on  which  a  contin- 
gent remainder  is  limited  must  happen,  and  the  contingent  become 
a  vested  remainder  within  the  time  allowed  by  the  rule  against  per- 
petuities, the  rule  is  not  violated  by  the  fact  that  the  remainder  so 
vested  is  not  to  be  enjoyed  until  some  future  fixed  time,  or  until 
the  dropping  out  of  an  existing  life  estate.-®  In  harmony  with  this 
principle  it  has  been  held  that  if  in  a  will  containing  many  lega- 
cies, bequests  and  devises,  each  present  and  immediate  in  form,  to 
individuals  and  to  charitable  institutions,  a  clause  expressing  a  wish 

N.  E.  38,  17  L.R.A.(N.S.)   216;  An-  16  Atl.  679,  10  A.  S.  R.  665  and  note, 

draws  v.  Lincoln,  95  Me.  541,  50  Atl.  15.  Robinson  v.  Harris,  73*S.  C.  469, 

898,  56  L.R.A.  103;  Barnum  v.  Bar-  53  S.  E.  755,  6  L.R.A.(N.S.)  330. 

num,  26  Md.  119,  90  Am.  Dec.  88  and  16.  Mettler  v.  Wamer,  243  111.  600, 

note;  M.  E.  Church  Missionary  Soc.  90  N.  E.  1099, 134  A.  S.  R.  388.  As  to 

V.   Humphreys,  91  Md.  131,  46  Atl.  the  rule  against  restraints  on  enjoy- 

320,  80  A.  S.  R.  432;  Brattle  Square  ment,  see  infra,  par.  86  et  seq. 

Church  v.  Grant,  3  Gray  (Mass.)  142,  17.  Note:  49  A.  S.  R.  121. 

63  Am.  Dec.  725.  18.  Gray  v.  Whittemore,  192  Mass. 

12.  United  States  FideHty,  etc.,  Co.  367,  78  N.  E.  422,  116  A.  S.  R.  246, 
V.  Douglas,  134  Ky.  374,  120  S.  W.  10  L.R.A.(N.S.)  1143;  Gates  v.  Sei- 
328,  20  Ann.  Cas.  993;  Barton  v.  Thaw,  bert,  157  Mo.  254,  57  S.  W.  1065,  80 
246  Pa.   St.   348,  92  Atl.  312,  Ann.  A.  S.  R.  625. 

Cas.  1916D  570.  Note:  21  Eng.  Rul.  Cas.  154. 

13.  Notes:  49  A.  S.  R.  119;  21  Eng.  19.  Greenland  v.  Waddell,  116  N. 
Rul.  Cas.  132.  Y.   234,  22  N.  E.  367,  15  A.   S.  R. 

14.  Graham   v.   Whitridge,   99   Md.  400. 

248,  57  Atl.  609,  58  Atl.  36,  66  L.R.A.  20.  Madison  v.  Larmon,  170  HI.  65, 
408;  Rong  v.  Haller,  109  Minn.  191,  48  N.  E.  556,  62  A.  S.  R.  356;  Eldred 
123  N.  W.  471,  806,  26  L.R.A. (N.S.)  v.  Meek,  183  111.  26,  55  N.  E.  536, 
825;  Coggins'  Appeal,  124  Pa.  St.  10,   75  A.  S.  R.  86. 
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and  direction  that  none  of  the  legacies,  bequests  or  devises  "shall 
be  executed  or  take  effect  until"  a  certain  memorial  hall  (in  fact 
nearly  finished  at  the  time  of  the  execution  of  the  will  and  of  the 
testator's  death)  on  land  previously  conveyed  by  the  testator  in 
trust,  "shall  be  completed  and  entirely  paid  for  out  of  my  estate,'^ 
such  a  direction  does  not  suspend  the  vesting,  but  only  the  payment 
and  cfurying  out  of  the  "various  legacies,  bequests  and  devises.  Hence 
the  latter  are  not  affected  by  the  rule  against  perpetuities.^  Similarly 
it  has  been  held  that  a  devise  of  land  to  be  held  in  trust  for  a 
term  of  seventy-five  years  after  the  death  of  the  testator  is  not  an 
attempt  to  create  a  perpetuity,  and  is,  therefore,  valid,  because  the 
estate  commences  and  fully  vests  on  hjs  death.^ 

13.  Remoteness  of  Commencement  and  Termination  of  Interest. — 
The  rule  against  perpetuities  is  concerned  only  with  the  commence- 
ment of  estates,'  and  not  with  their  termination.*  If  a  future  estate 
or  interest  begins  within  the  time  prescribed  in  the  rule  against 
perpetuities  it  may  continue  beyond  such  period  without  violating 
the  rule.*  Therefore  the  continuance  of  an  estate  for  more  than 
lives  in  being  and  twenty-one  years  does  not  bring  it  within  the 
rule  against  perpetuities,  if  it  must  all  vest  within  that  time,*  and 
where  a  trust  is  created,  the  mere  fact  that  no  limitation  on  its  dura- 
tion is  fixed  is  not  a  reason  for  holding  it  to  be  contrary  to  the  rule 
against  perpetuities.^ 

Period  Allowed  by  RvXe 

14.  Lives  in  Being. — The  rule  against  perpetuities  allows  the  post- 
ponement of  the  vesting  of  an  estate  or  interest  for  the  period  of 
lives  in  being  and  twenty-one  years  and  the  period  of  gestation.* 

1.  Jones  v.  Habersham,  107  U.  S.  90  N.  E.  1099,  134  A.  S.  R.  388; 
174,  2  S.  Ct.  336,  27  U.  S.  (L.  ed.)  Gray  v.  Whittemore,  192  Mass.  367, 
401.  78  N.  E.  422,  116  A.  S.  R.  246,  10 

2.  In  re  Johnston,  185  Pa.  St.  179,  L.R.A.(KS.)  1143;  In  re  Johnston, 
39  All.  879,  64  A.  S.  R.  621  and  note.  186  Pa.  St.  179,  39  Atl.  879,  64  A. 
As  to  the  inapplicability  of  the  rule  S.  R.  621. 

against  perpetuities   to   vested   inter-       Notes :  90  Am.  Dec.  102 ;  49  A.  S.  R. 
ests,  see  infra,  par.  20.  119;  6  L.R.A.(N.S.)  331;  21  Eng.  Rul. 

3.  Andrews  v.  Lincoln,  95  Me.  641,   Cas.  156. 

50  Atl.   898,  66   L.R.A.   103;    In   re  6.  Madison  v.  Larmon,  170  111.  65, 

Johnston,  185  Pa.  St.  179,  39  Atl.  879,  48  N.  E.  556,  62  A.  S.  R.  366. 

64  A.  S.  R.  621 ;  Barton  v.  Thaw,  246  7.  Holmes  v.  Walter,  118  Wis.  409, 

Pa.   St.  348,  92  AtL  312,  Ann.  Cas.  95  N.  W.  380,  62  L.R.A.  986. 

1916D  670.  8.  Bamietz  v.  Casey,  7  Cranch  456, 

Note:  73  A.  S.  R.  430.  3  U.  S.  (L.  ed.)  403;  Inglis  v.  Sailors' 

4.  Andrews  v.  Lincoln,  95  Me.  541,  Snug  Harbor,  3  Pet.  99,  7  U.  S,  (L. 
60  Atl.  898,  56  L.R.A.  103;  Barton  v.  ed.)  617;  Goesele  v.  Bimeler,  14  How. 
TBaw,  246  Pa.  St.  348,  92  Atl.  312,  589,  14  U.  S.  (L.  ed.)  554;  Brattle 
Ann.  Cas.  1916D  570.  Square  Church  v.  Grant,  3  Gray 
,     6.  Mettler  v.  Warner,  243  111.  600.  (Mass.)  142,  63  Am.  Dec.  725;  Gates 
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There  is  generally  no  restriction  on  the  number  of  lives  in  being 
which. may  be  selected  as  the  measure  of  the  period  of  time  per- 
mitted by  the  rule  against  perpetuities.'  Accordingly  it  has  been 
held  that  a  trust  does  not  violate  the  rule  against  perpetuities  because 
the  selected  lives  in  being  by  which  the  duration  of  the  trust  is 
limited  exceed  forty  in  number/®  and  it  has  even  been  judicially 
asserted  that  an  estate  could  be  created  made  to  commence  at  the 
death  of  the  last  of  one  thousand  persons,  all  in  being  at  its  com- 
mencement.*^ The  reason  for  this  freedom  of  choice  in  the  selection 
of  numerous  lives  in  being  is  that,  like  numerous  candles  all  burning 
at  one  time,  the  life  of  the  person  who  may  live  the  longest  is  but 
B,  single  life.**  The  only  limitation  is  that  the  lives  in  being  must 
not  be  so  numerous  that  there  is  not  some  reasonable  way  of  proving 
ithe  decease  of  the  survivor  of  them.*'  It  is  not  necessary  that  the 
person  creating  interests  to  vest  at  a  future  time  must  expressly 
designate  by  name  the  persons  whose  lives  are  selected  for  the  limita- 
tion of  the  estate.  It  is  sufficient  if  a  plain  implication  arises  that 
a  certain  class  or  number  of  lives  mentioned,  or  referred  to,  are 
selected  for  a  limitation  of  the  trust.  An  intention  which  is  implied 
is  as  good  as  an  intention  more  plainly  and  in  direct  terms  expressed.** 
Furthermore  the  lives  selected  need  not  be  of  persons  taking  any 
share  or  interest  in  the  estate,*^  although  of  course  the  persons  whose 
lives  are  chosen  may  themselves  take  either  together  or  successively 
interests  in  the  estate.** 

v.    Seibert,   157   Mo.   254,  57   S.   W.  Notes:  49  A.  S.  R.  122;  21  Eng. 

1065,  80  A.  S.  R.  625;  Diehl  v.  King,  Rul.  Cas.  156. 

6  Serg.  &  R.   (Pa.)   29,  9  Am.  Dec.  10.  Fitchie  v.  Brown,  211  U.  S.  321, 

407;    Barton   v.    Thaw,   246   Pa.    St  29  S.  Ct.  106,  53  U.  S.  (L.  ed.)  202. 

348,  92   Atl.   312,   Ann.    Cas.   1916D  11.  Thellusson  v.  Woodford,  4  Ves. 

570;  Thellusson  v.  Woodford,  4  Ves.  Jr.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep. 

Jr.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep.  104,  1  Eng.  Rul.  Cas.  498. 

104,  1  Eng.  Rul.  Cas.  498;  Cadell  v.  12.  Barton  v.  Thaw,  246  Pa.  St.  348, 

Palmer,  1  CI.  &  F.  372,  373,  7  Bligh  92  Atl.  312,  Ann.  Caa.  1916D  570. 

N.  S.  202,  36  Rev.  Rep.  128,  21  Eng.  13.  Fitchie  v.  Brown,  211  U.  S.  321, 

Rul.  Cas.  100  and  note.  29  S.  Ct.  106,  53  U.  S.  (L.  ed,)  202; 

Note:  11  L.R.A.  85.  Thellusson   v.   Woodford,  4  Ves.   Jr. 

See  supra,  par.  2.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep.  104, 

9.  McArthur  v.  Scott,  113  U.  S.  340,  1  Eng.  Rul.  Cas.  49JS. 

5  S.  Ct.  652,  28  U.  S.  (L.  ed.)  1015;  Note:  49  A.  S.  R.  122. 

Chilcott  V.  Hart,  23  Colo.  40,  45  Pac.  14.  Fitchie  v.  Brown,  211  U.  S.  321, 

391,  35  L.R.A.  41;  Madison  v.  Larmon,  29  S.  Ct.  106,  53  U.  S.  (L.  ed.)  202. 

170  111.  65,  48  N.  E.  556,  62  A.  S.  R.  15.  Thellusson  v.  Woodford,  4  Ves. 

356;  Thellusson  v.  Woodford,  4  Ves.  Jr.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep. 

Jr.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep.  104,  1  Eng.  Rul.  Cas.  498. 

104,  1  Eng.  Rul.  Cas.  498;  Cadell  v.  16.  Defreese  v.  Lake,  109  Mich.  415, 

Palmer,  1  CI.  &  F.  372,  7  Bligh  N.  S.  67  N.  W.  505,  63  A.  S.  R.  584,  32 

202,  'My  Rev.  Rep.  128,  21  Eng.  Rul.  L.R.A.  744. 

Cas.  100  and  note. 
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15.  Gross  Period  of  Twenty-one  Years. — ^Apart  from  a  resort  to 
lives  in  being  as  the  standard  for  measuring  the  period  of  time  for 
the  postponement  of  the  vesting  of  a  future  estate,  the  only  definite 
period  permitted  by  the  rule  against  perpetuities  is  a  term  not  exceed- 
ing twenty-one  years.*'  This  term  of  twenty-one  years  is  not  depend- 
ent on  the  existence  of  the  minority  of  any  person  but  is  a  period  in 
gross,*®  and  a  testator  may  properly  postpone  the  vesting  of  a  future 
interest  created  by  his  will  for  a  period  of  time  not  exceeding  twenty- 
one  years  in  addition  to  a  life  or  lives  in  being ;  *•  but  he  must  not 
exceed  this  limitation,  and  a  provision  that  thirty  years  after  the 
testator's  death  an  estate  is  to  be  given  to  his  nephews  and  nieces,  or 
their  heirs,  and  if  no  heirs,  to  be  divided  equally  among  the  sur- 
viving heirs,  would  be  void.*^  Similarly  it  has  been  decided  that 
a  bequest  in  trust  for  the  benefit  of  testator's  daughter  during  life, 
and  to  distribute  the  remainder  among  her  children  when  the  young- 
est reaches  the  age  of  thirty  years,  violates  the  rule  against  perpetui- 
ties because  there  is  a  possibility  of  the  distribution  being  delayed 
more  than  twenty-one  years  after  the  death  of  the  daughter.*  For 
the  same  reason  a  gift  which  is  made  to  all  the  testator's  grandchildren, 
including  those  who  may  be  born  after  his  death,  to  take  effect  ten 
years  from  the  time  when  the  youngest  grandchild  shall  have  become 
of  age  violates  the  rule.^ 

16.  Period  of  Gestation. — In  regard  to  the  enforcement  of  the  rule 
against  perpetuities  it  is  a  firmly  established  principle  that  a  child 
en  ventre  sa  mere  at  the  time  of  the  testator's  death  who  is  subse- 
quently born  is  to  be  treated  as  having  been  alive  at  the  testator's 
death.  This  principle  is  not  to  be  departed  from  merely  because 
it  may  be  in  the  interest  of  the  child  to  contend  that  the  gift  is  void 
as  infringing  the  rule.'  Not  only  may  one  period  of  gestation  be 
allowed,  but  it  seems  that  whenever  the  period  of  time  is  measured 
by  a  life  in  being  that  life  may  be  of  an  unborn  child ;  hence  there 
may  be  instances  in  which  it  may  be  proper  to  recognize  two  or  more 
periods  of  gestation  to  prevent  the  destruction  of  future  interests.* 
But  the  additional  period  allowed  by  law  beyond  twenty-one  years 

17.  Andrews  v.  Lincoln,  95  Me.  541,   90  N.  E.  1099,  134  A.  S.  R.  388. 

50  Atl.  898,  56  L.R.A.  103;  Wood  v.  20.  Reid  v.  Voorhees,  216  111.  236, 

Wood,  5  Paige  (N.  Y.)  596,  28  Am.  74  N.  E.  804,  3  Ann.  Cas.  946. 

Dec.  451.  1.  Quinlan  v.  Wickman,  233  111.  39, 

Note:  21  Eng.  Rul.  Cas.  156.  84  N.  E.  38, 17  L.R.A.(N.S.)  216. 

18.  McArthur  v.  Scott,  113  U.  S.  2.  In  re  Kountz,  213  Pa.  St.  390, 
340,  5  S.  Ct.  652,  28  U.  S.  (L.  ed.)  62  Atl.  1103,  5  Ann.  Cas.  427,  3  L.R.A. 
978;  Barton  v.  Thaw,  246  Pa.  St.  348,  (N.S.)  639. 

92   Atl.   312,  Ann.   Cas.   1916D   570;       3.  In  re  Wilmer,  [1903]  2  Ch.  411, 

Cadell  V.  Palmer,  7  Bligh  N.  S.  202,  89  L.  T.  N.  S.  148,  72  L.  J.  Ch.  670, 

36  Rev.  Rep.  128,  21  Eng.  Rul.  Cas.  4  British  Rul.  Cas.  479  and  note. 
100  and  note.  4.  Note;  49  A.  S.  R.  122. 

19.  Mettler  v.  Warner,  243  111.  600. 
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and  a  life  or  lives  in  being  is  permitted  to  cover  only  the  case  of  a 
child  en  ventre  sa  mere  *  and  a  period  of  nine  months  cannot  be 
allowed  without  gestation.*  The  reason  for  the  recognition  of  this 
portion  of  the  time  allowed  by  the  rule  is  that  the  space  of  time 
between  the  death  of  the  father  and  the  birth  of  a  posthumous  child 
is  so  short  that  no  inconvenience  can  ensue.  Accordingly  it  has 
been  held  that  under  a  devise  to  children  and  grandchildren  an  unborn 
grandchild  may  take.'  It  has  been  pointed  out  on  excellent  author- 
ity that  the  allowance  of  the  period  of  gestation  is  unnecessary  for 
the  reason  that  as  a  general  principle  of  law  one  who  is  conceived 
is  considered  in  law  to  be  born,  when  it  is  for  his  benefit.^ 

17.  Determination  of  Commencement  of  Period. — In  applying  the 
rule  against  perpetuities  to  future  estates  created  by  conveyances 
inter  vivos  the  period  allowed  is  computed  as  commencing  when  the 
conveyance  takes  efiFect*  while  in  the  case 'of  a  will  the  time  runs 
from  the  testator's  death  and  not  from  the  date  of  his  will.*9  Hence 
if  a  will  creates  life  estates  and  remainders  so  that  each  remainder 
must  take  effect  within  twenty-one  years  after  his  death,  it  is  valid.  *^ 
In  all  cases  the  question  of  remoteness  depends  on  the  state  of  facts 
at  the  time  of  the  testator's  death.^^ 

Intention  and  Construction  of  Instruments 

18.  Effect  of  Intention. — ^The  rule  against  perpetuities  is  not  a 
rule  of  construction  but  a  positive  mandate  of  law  to  be  obeyed 
irrespective  of  the  question  of  intention.^*  The  proper  procedure  is 
to  determine  the  true  construction  of  the  will  or  deed  involved,  just 
as  if  there  was  no  such  thing  in  existence  as  the  rule  against  perpetui- 
ties, and  then  to  apply  the  rule  rigorously,**  in  complete  disregard 
of  the  wishes  and  intentions  of  the  testator  or  grantor.**    It  has  been 

5.  In  re  Wilmer,  [1903]  2  Ch.  411,  13.  Graham  v.  Whitridge,  99  Md. 
89  L.  T.  N.  S.  148,  72  L.  J.  Ch.  670,  248,  57  Atl.  609,  58  Atl.  36,  66  L.R.A. 
4  British  Rul.  Cas.  479.  408;    Barton    v.    Thaw,    246    Pa.    St. 

6.  Edgerly  v.  Barker,  66  N.  H.  434,  348,  92  Atl.  312,  Ann.  Cas.  1916D 
31  Atl.  900,  28  L.R.A.  328.  570. 

7.  Thellusson  v.  Woodford,  4  Ves.  Note:  73  A.  S.  R.  426. 

Jr.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep.  14.  Andrews  v.  Lincoha,  95  Me.  541, 

104,  1  Eng.  Rul.  Cas.  498.  50   Atl.   898,   56  L.R.A.   103;   In  re 

8.  Note :  90  Am.  Dec.  102.  Stickney,  85  Md.  79,  36  Atl.  654,  60 

9.  Notes :  49  A.  S.  R.  119 ;  21  Eng.  A.  S.  R.  308,  35  L,R. A.  693 ;  Barton 
Rnl.  Cas.  131.  v.  Thaw,  246  Pa.  St.  348,  92  Atl.  312, 

10.  Notes:  90  Am.  Deo.  102;  49  A.  Ann.  Cas.  1916D  570. 

S.  R.  119;  21  Eng.  Rul.  Cas.  131, 156.  Note:  73  A.  S.  R.  426. 

11.  Madison  v.  Larmon,  170  lU.  65,  16.  Graham  v.  Whitridge,  99  Md. 
48  N.  E.  556,  62  A.  S.  R.  356.  248,  57  Atl.  609,  58  Atl.  36.  66  L.R.A. 

12.  McArthur  v.  Scott,  113  U.  S.  408 ;  Cottman  v.  Grace,  112  N.  Y.  299, 
340,  5  S.  Ct.  652,  28  U.  S.  (L.  ed.)  19  N.  E.  839,  3  L.R.A.  145. 

1015. 
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said  that  the  rule  against  perpetuities,  like  the  rule  in  Shelley's  Case, 
always  defeats  the  testamentary  intention/"*  and  that  the  court  is 
free  to  disregard  such  provisions  of  the  will  as  violate  it  although 
to  do  so  violates  the  testator's  intention  as  determined  by  the  court.^* 

19.  Construction  of  Instruments. — ^While  there  is  no  dissent  from 
the  correctness  of  the  view  that  the  rule  against  perpetuities  disregards 
intention,  yet  in  practice  it  is  customary  for  the  courts  to  bear  in 
mind  the  principle  that  no  man  desires  to  die  intestate,  and  if  there 
are  two  possible  constructions  of  a  testament,  one  which  would  permit 
effect  being  given  to  the  whole  will  and  the  other  which  would  result 
in  a  part  of  the  will  being  rendered  void  and  a  partial  intestacy  occur- 
ring, preference  will  be  accorded  to  the  construction  which  will  uphold 
the  will,  and  this  applies  to  a  part  of  the  wUl  as  well  as  to  the  whole.^® 
Where  the  language  of  a  will  leaves  the  court  in  doubt  whether  the 
rule  has  been  transgressed,  the  doubt  may  be  within  reasonable  limits 
resolved  in  favor  of  the  construction  that  the  future  estate  constitutes 
a  vested  rather  than  a  contingent  remainder.^®  Instead  of  attempting 
to  point  out  the  way  in  which  the  future  gifts  of  his  estate  are  to  be 
made  and  risking  the  danger  of  the  rule  against  perpetuities,  a  testator 
may  resort  to  the  expedient  of  providing  that  a  trust  created  by  his 
will  shall  continue  for  "as  long  a  period  as  is  legally  possible"  and 
that  it  shall  terminate  when  the  law  requires  it.  The  courts  will 
uphold  a  testamentary  provision  of  this  character  and  give  the  will 
such  a  construction  as  will  permit  the  direction  to  be  carried  out  as 
regards  the  rule  against  perpetuities.^^ 

20.  References  to  Failure  of  Issue. — ^In  the  conflict  between  the 
landed  class  and  the  courts,  the  former  seeking  to  preserve  family 
estates  for  their  descendants,  and  the  courts  endeavoring  to  render 
all  real  estate  freely  alienable,^  strife  arose  over  the  interpretation 
of  the  words  "die  without  issue."  If  these  words  should  be  construed 
as  meaning  "die  without  children"  or  without  issue  living  at  the 
time  of  the  death  of  the  ancestor,  then  a  definite  failure  of  issue  is 
contemplated,  and  the  limitation  over  would  constitute  executory 
devises  valid  as  regards  the  rule  against  perpetuities ;  but  if  the  phrase 
should    be    construed    as    meaning    without    any    descendants    or 

16.  Graham  ▼.  Whitridge,  99  Md.   35  L.R.A.  693. 

248,  57  AtL  609,  68  Atl.  36,  66  L.R. A.  Note :  73  A.  S.  R.  426. 

408.  19.  Goggin^s   Appeal,   124   Pa.    St. 

17.  Walkerly's  Estate,  108  Gal.  627,  10, 16  Atl.  579,  10  A.  S.  R.  565.  And 
41  Pac.  772,  49  A.  S.  R.  97.  see  Remainders. 

18.  Fitchie  v.  Brown,  211  U.  S.  321,  20.  Fitchie  v.  Brown,  211  U.  S.  321, 
29  S.  Ct.  106,  53  U.  S.  (L.  ed.)  202;  29  S.  Ct.  106,  53  U.  S.  (L.  ed.)  202. 
Woodruff  V.  Marsh,  63  Conn.  125,  26  1.  For  further  consideration  of  this 
Atl.  846,  38  A.  S.  R.  346;  Allen  v.  strife  and  its  consequences  in  regard 
Aliny,  87  Conn.  517,  89  Atl.  205,  Ann.  to  the  rule  against  perpetuities,  see 
Cas.  1917B  112;  In  re  Stickney,  85  infra,  par.  22. 

Md.  79,  36  Atl.  654,  60  A.  S.  R.  308, 
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any  issue  however  remote,  that  is,  an  indefinite  failure  of  issue,  such 
gifts  in  many  cases  would  be  rendered  invalid  by  the  operation  of 
the  rule,^  for  where  an  executory  devise  is  made  to  take  effect  after 
an  indefinite  failure  of  issue  the  contingency  is  more  remote  than 
the  law  allows  and  the  devise  is  accordingly  void.'  Ultimately,  how- 
ever, it  became  customary  to  scan  the  entire  will  seeking  to  find 
something  indicative  of  the  testator's  intention  that  the  gift  over 
should  become  effective  on  death  without  children,  or  death  without 
issue  living  at  the  time  of  the  death  of  the  first  taker,*  especially 
in  the  case  of  executory  devises  of  personal  property.*  Thus  where 
the  gift  over  is  to  a  living  designated  person  on  the  decease  of  another 
without  issue,  the  courts  take  the  position  that  it  is  not  reasonable 
to  suppose  that  the  testator  contemplates  that  the  ultimate  donee  is 
to  live  long  enough  to  receive  the  estate  on  an  indefinite  failure  of 
issue.®  The  use  of  the  word  "survivors"  as  descriptive  of  those  who 
are  ultimately  to  take  the  estate  is  also  considered  indicative  that 
the  estate  vests  on  the  definite  rather  than  the  indefinite  failure  of 
issue  of  the  first  taker.'  A  reference  to  children  may  even  be  enough 
to  enable  the  court  to  uphold  an  executory  devise.  For  example  a 
limitation  over  on  the  failure  of  issue  has  been  upheld  as  an  execu- 
tory devise  where  a  testator  devised  to  his  daughter  for  life,  and 
after  her  death  to  such  child  or  children  as  she  now  has  or  mav 
have  in  fee  and  if  she  "die  without  issue''  then  over.®  And  it  has 
also  been  asserted  that  in  devises  of  estates  less  than  freehold  the  words 
"dying  without  issue"  signify  "a  dying  without  issue  living  at  the 
death  of  the  first  taker."  ^  On  the  other  hand  where  a  mother  bv 
will  bequeathed  her  property  to  her  three  children,  giving  a  certain 
bequest  to  each  and  "his  lawful  heirs,  executors,  and  administrators," 
and  provided  that  "in  case  of  the  death  of  either  of  my  children 
without  lawful  issue,  their  part  to  descend  to  the  others,  to  be  equally 

2.  Armstrong  v.  Douglass,  89  Tenn.   41  Am.  Dec.  706;  Armstrong  v.  Doug- 
219,  14  S.  W.  604,  10  L.R.A.  85.         lass,  89  Tenn.  219,  14  S.  W.  604,  10 

3.  Pennington  v.  Penninf^on,  70  Md.   L.R.A.  85. 

418,  17  Atl.  329,  3  L.R.A.  816;  Brattle       5.  Diehl  v.  King,  6  Serg.  &  R.  (Pa.) 

Square    Church    v.    Grant,    3    Gray  29,  9  Am.  Dec.  407. 
(Mass.)   142,  63  Am.  Dec.  725;  Bell       6.  Schnitter  v.   Manaman,  85  Neb. 

V.   Scammon,  15  N.  H.  381,  41  Am.  337,  123  N.  W.  299,  27  L.R.A.(N.S.) 

Dec.  706;  Diehl  v.  King,  6  Serg.  &  R.  1047;  Cudworth  v.  Thompson,  3  De- 

(Pa.)  29,  9  Am.  Dec.  407;  Presley  v.  saus.  (S.  C.)  256,  4  Am.  Dec.  617. 
Davis,  7  Ri-eh.   Eq.    (S.   C.)    105,  62       7.  Shephard  v.   Shephard,   2   Rich. 

Am.  Dec.  396 ;  Armstrong  V.  Douglass,  Eq.    (S.    C.)    142,   46   Am.   Dec.   41; 

89  Tenn.  219,  14  S.  W.  604,  10  L.R.A.  Presley  v.  Davis,  7  Rich.  Eq.  (S.  C.) 

85.  105,  62  Am.  Dec.  396. 

Note:  3  L.R.A. (N.S.)  1144.  8.  DeHaas  v.  Bunn,  2  Pa.  St.  335, 

As  to  executory  devises  under  the  44  Am.  Dec.  201. 
rule   against   perpetuities,    see   infra,       9.  AUender  v.   Sussan,  33  Md.  11, 

par.  22.  3  Am.  Rep.  171. 

4.  Bell  V.  Scammon,  15  N.  H.  381, 
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divided  between  them/'  it  was  held  that  each  would  take  au  absolute 
estate,  the  limitation  over  being  too  remote.^®  It  is  also  plain  that 
the  failure  of 'issue  referred  to  is  not  a  failure  at  the  death  of  the 
first  taker,  but  a  failure  at  some  indefinite  time  in  the  future  where 
the  language  is  "should  my  heirs  and  their  heirs  cease  to  exist, 
and  the  time  ever  come  when  there  was  no  lineal  descendant,"  etc.*^ 
The  controversy  as  to  the  meaning  of  such  a  phrase  may  be  deter- 
mined by  the  enactment  of  statutory  provisions  that  every  contingent 
limitation  made  to  depend  on  the  dying  of  any  person  without  heir 
or  heirs  of  the  body,  or  without  issue  of  the  body,  shall  be  a  limita- 
tion to  take  eflfect  when  such  person  dies  without  heir,  or  issue  living 
at  the  time  of  his  death  or  born  to  him  within  ten  months  there- 
after, unless  the  intention  of  such  limitation  be  otherwise  expressly 
and  plainly  declared  in  the  face  of  the  deed  or  will  creating  it.^* 

Application  of  Rule  to  Legal  Estates  in  Land 

21.  Remainders,  Reversions  and  Vested  Estates. — ^The  rule  against 
perpetuities  has  to  do  with  future  estates  which  by  possibility  may 
not  become  vested  within  the  time  permitted  by  law.^'  It  is  funda- 
mental that  the  rule  applies  only  to  future  contingent  interests  ** 
and  that  it  has  no  application  to  vested  estates.^*  A  present  interest 
is  not  affected  by  the  rule  whether  alienable  or  not,  and  if  inalienable 
it  is  still  valid  if  vested,  although  it  may  be  prohibited  by  the  rule 
against  restraints  on  alienation.^*  Hence  the  rule  does  not  affect 
vested  remainders*^  or  reversions,*®  but  contingent  remainders  in 
legal  estate  are  subjected  to  the  rule,**  and  the  event  on  the  happen- 
ing of  which  the  remainder  is  to  vest  must  be  one  that  is  certain 
to  happen  within  the  prescribed  period,  or  the  limitation  will  be 

10.  Shephard  v.  Shephard,  2  Rich.  A.  S.  R.  625;  Lawrence's  Estate,  136 
Eq.  (S.  C.)  142,  46  Am.  Dec.  41.  Pa.  St.  354,  20  Atl.  521,  20  A.  S.  R. 

11.  Note;  3  L.R.A.  1147.  925,  11  L.R.A.   85;   In  re  Johnston, 

12.  Armstrong  v.  Douglass,  89  Tenn.  185  Pa.  St.  179,  39  Atl.  879,  64  A.  S. 
219,  14  S.  W.  604,  10  L.R.A.  85.  R.  62L 

13.  Coggings  Appeal,  124  Pa.  St.  10,       Notes:  90  Am.  Dec.  103;  49  A.  S. 
16  Aa.  579,  10  A.  S.  R.  565.  R.  118,  121. 

14.  Andrews  v.  Lincoln,  95  Me.  641,       16.  Barton  v.  Thaw,  246  Pa.  St.  348, 
60   Atl.   898,  56  L.R.A.   103;   In   re  92  Atl.  312,  Ann.  Cas.  1916D  570. 
Johnston,  185  Pa.  St.  179,  39  Atl.  879,       Note:  49  A.  S.  R.  121. 

64  A.  S.  R.  621;  Barton  v.  Thaw,  246  As  to  the  rule  against  restraints  on 

Pa.   St.  348,  92  Atl.  312,  Ann.   Cas.  alienation,  see  infra,  par.  59  et  seq. 

1916D  570.  17.  Gates  v.  Seibert,  157  Mo.  254, 

Note:  90  Am.  Dec.  103.  57  S.  W.  1065,  80  A.  S.  R.  625. 

16.  Allen  v.  Almy,  87   Conn.   617,  18.  Gates  v.  Seibert,  157  Mo.  .254, 

89   Atl.  205,  Ann.   Cas.   1917B  112;  57  S.  W.  1065,  80  A.  S.  R.  625. 

Andrews  v.  Lincoln,  95  Me.  541,  50  Notes:  90  Am.  Dec.  103;  49  A.  S. 

Atl.  898,  66  L.R. A.  103 ;  Gates  v.  Sei-  R.  12L 

bert,  167  Mo.  254,  57  S.  W.  1065,  80  19.  Note:  90  Am.  Dec.  103. 
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bad.**  By  reason  of  the  principle  under  consideration,  a  remainder 
after  an  estate  tail,  though  it  is  not  an  estate  in  possession,  is  not 
too  remote  if  it  must  take  effect,  if  at  all,  on  the  termination  of 
the  estate  tail.* 

22.  Executory  Devises. — The  development  of  the  law  of  real  prop- 
erty in  England  was  influenced  by  two  conflicting  tendencies.  One 
sought  to  strengthen  the  hold  on  the  land  of  those  already  owning 
it,  and  to  preserve  their  title  to  it  indefinitely  into  the  future,  to 
attain  which  ends  the  statute  of  entails  was  passed  and  efforts  made 
to  preserve  the  grandure  of  the  ancient  landed  families  by  requiring 
each  generation  to  hand  over  the  family  estates  intact  to  the  succeed- 
ing generation.  But  the  opposing  tendency,  voiced  by  the  judiciary, 
endeavored  to  render  such  estates  alienable,  and  found  means  to  evade 
the  entailment  by  permitting  fines  and  common  recoveries.*  Express 
covenants  were  then  introduced  against  alienation,  but  the  courts 
thwarted  this  means  of  preserving  family  estates  and  refused  to  enforce 
such  covenants.  Executory  limitations  were  the  next  method  adopted 
to  further  the  objects  of  the  landowning  class.'  An  executory  devise 
consists  of  the  gift  in  a  will  of  a  future  estate  in  land  on  a  contin- 
gency, the  happening  of  which  will  terminate  a  prior  gift  of  the 
fee  simple.  An  executory  bequest  is  the  corresponding  gift  of  per- 
sonalty on  a  contingency  after  an  absolute  gift  to  another.*  Future 
contingent  gifts  after  a  fee  or  in  the  case  of  personalty  after  an  abso- 
lute gift  have  not  been  recognized  in  the  case  of  deeds  and  convey- 
ances inter  vivos,  and  have  been  admitted  only  when  made  by  will.* 
Gifts  of  this  type  were  recognized  only  gradually  and  cautiously,  and 
the  rule  against  perpetuities  was  developed  as  a  means  of  limiting 
the  remoteness  of  the  contingency  on  the  happening  of  which  the 
future  estates  were  allowed  to  take  effect.*  As  has  already  been 
stated  this  rule  permitted  a  postponement  during  the  compass  of 
lives  or  a  life  in  being  and  twenty-one  years  and  the  period  of 

20.  GFraham  v.  Whitridge,  99  Md.  4.  Robinson  v.  Harris,  73  S.  C.  469, 
248,  57  Atl.  609,  58  Atl.  36,  66  L.R.A.  53  S.  E.  756,  6  L.R.A.(N.S.)  330; 
408.  Cadell  v.  Palmer,  1  CI.  &  F.  372,  7 

1.  Barber  v.  Pittsburgh,  etc.,  R.  Co.,  Bligh  N.  S.  202,  36  Rev.  Rep.  128, 
166  U.  S.  83,  17  S.  Ct.  488,  41  U.  S.  21  Eng.  Rul.  Cas.  100  and  note.  As 
(L.  ed.)  925.  to    the    rule   against    perpetuities    in 

Notes:  49  A.  S.  R.  122;  3  L.R.A.  regard  to  personalty,  see  infra,  par. 

(N.S.)  1145.  31. 

2.  Edgerly  v.  Barker,  66  N.  H.  434,  6.  Cadell  v.  Palmer,  1  CI.  &  P.  372, 
31  Atl.  900,  28  L.R.A.  328.     As  to  7  BHgh  N.  S,  202,  36  Rev.  Rep.  128, 
these   conflicting   influences,   see   also  21  Eng.  Rul.  Cas.  100  and  note, 
supra,  par.  20.  6.  Cadell  v.  Palmer,  1  CI.  &  F.  372, 

3.  Edgerly  v.  Barker,  66  N.  H.  434,  7  Bligh  N.  S.  202,  36  Rev.  Rep.  128, 
31  Atl.  900,  28  L.R.A.  328.    See  gen-  21  Eng.  Rul.  Cas.  100  and  note, 
erally.  Executory  Interests,  vol.  11, 

p.  466  et  seq. 
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gestation  to  cover  the  case  of  an  unborn  child,'  and  an  executory 
bequest  or  devise  within-  these  limitations  of  time  may  be  upheld  as 
valid.®  But  a  limitation  by  way  of  executory  devise,  which  may 
possibly  not  take  effect  within  the  term  of  a  life  or  lives  in  being 
at  the  death  of  the  testator  and  twenty-one  years,  or  in  case  of  a  child 
en  ventre  sa  mere  twenty-one  years  and  nine  months,  afterwards, 
is  void  as  being  too  remote,  and  tending  to  create  a  perpetuity ,•  and 
care  is  in  this  manner  taken  that  the  property  should  not  be  tied 
up  beyond  a  reasonable  time.^^ 

23.  Devises  on  Condition,  and  Conditional  Limitations. — ^Lands  are 
often  granted  with  restrictive  covenants  in  the  conveyance  that  they 
shall  be  used  for  a  specified  purpose  only,  or,  on  the  other  hand, 
that  they  shall  not  be  used  for  some  designated  purpose,  and  some- 
times the  language  of  the  deed  is  such  that  the  breach  of  the  cove- 
nant or  condition  is  made  a  cause  of  forfeiture,  conferring  on  the 
grantor  and  his  heirs  the  right  to  re-enter  as  for  breach  of  a  condition 
subsequent  and  to  resume  the  estate  granted.  That  a  restrictive  cove- 
nant or  condition  of  this  kind,  so  far  at  least  as  it  may  be  regarded 
as  a  contract,  may,  in  a  proper  case,  be  enforced  in  equity,  and  that 
its  enforcement  cannot  be  prevented  by  urging  the  rule  against  per- 
petuities, are  conceded  both  in  this  country  ^*  and  in  England.^* 
A  distinction  is  drawn  between  devises  on  condition  and  conditional 
limitations.  An  estate  on  condition  leaves  in  the  grantor  a  vested 
right,  which,  by  its  very  nature,  is  reserved  to  him  as  a  present  exist- 
ing interest,  transmissible  to  his  heirs.*'  On  a  breach  of  the  condition 
the  estate  of  the  grantee  or  devisee  is  not  ipso  facto  terminated,  but 
the  law  permits  it  to  continue  beyond  the  time  when  the  contingency 
on  which  it  was  given  or  granted  happens  and  until  an  entry  or 
claim  is  made  by  the  grantor  or  his  heirs  or  the  heirs  of  the  devisor, 
who  alone  have  the  right  to  take  advantage  of  a  breach.  On  the 
other  hand  a  condition  followed  by  a  limitation  over  to  a  third 
person,  in  case  the  condition  is  not  fulfilled,  or  there  is  a  breach  of 
it,  is  termed  a  conditional  limitation.  A  condition  determines  an 
estate  after  breach,  on  entry  or  claim  by  the  grantor  or  his  heirs, 
or  the  heirs  of  the  devisor.  But  a  limitation  marks  the  period  which 
determines  the  estate  without  any  act  on  the  part  of  him  who  has 
the  next  expectant  interest.     On  the  happening  of  the  prescribed 

7.  See  supra,  pfer.  14r-16.  10.  Edgerly  v.  Barker,  66  N.  H.  434, 

8.  Barnum  v.  Bamum,  26  Md.  119,  31  Atl.  900,  28  L.R.A.  328. 

90  Am.  Dec.  88;  Pennington  v.  Pen-  11.  Notes:  90  Am.  Dec.  103;  49  A. 

nington,  70  Md.  418,  17  Atl.  329,  3  S.  R.  135.    And  see  Deeds,  vol.  8,  p. 

L.RA.  816;  Hawley  v.  Northampton,  1097  et  seq. 

8  Mass.  3,  5  Am.  Dec.  66.  12.  Note:  49  A.  S.  R.  135. 

9.  Brattle  Square  Church  v.  Grant,  13.  Brattle  Square  Church  v.  Grant, 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725  3  Gray  (Mass.)  142,  63  Am.  Dec.  725. 
and  note.  See  also  Deeds,  vol.  8,  pp.  1099-1100. 
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contingency,  the  estate  first  limited  comes  at  once  to  an  end,  and  the 
subsequent  estate  arises.  A  grant  of  the  fee  on  condition  creates  a 
determinable  or  base  fee  in  the  grantee,  leaving  in  the  grantor  an 
estate  which  is  designated  as  a  right  or  possibility  of  reverter.^*  Since 
this  right  or  this  possibility  of  reverter  remains  in  the  grantor  or 
devisor  immediately  on  the  creation  of  the  conditional  estate  it  is 
usually  considered  as  not  violating  the  rule  against  perpetuities.^* 
A  conditional  limitation,  unlike  a  devise  on  condition,  is  subject  to 
the  rule  against  perpetuities  and  must  take  effect,  if  at  all,  as  an 
executory  devise.**  For  example  it  has  been  held  that  a  devise  of  a 
house  and  land  to  deacons  of  a  church  and  their  successors  for- 
ever, on  condition  that  the  minister  or  eldest  minister  of  said  church 
shall  constantly  reside  and  dwell  in  said  house  during  such  time 
as  he  is  minister  of  said  church,  and  in  case  the  same  is  not  improved 
for  that  use  only,  then  the  bequest  to  be  void  and  of  no  force,  and 
said  house  and  land  then  to  revert  to  the  nephew  of  testatrix,  is  a 
conditional  limitation  to  the  nephew,  and  not  a  devise  on  condition, 
and  as  such  is  void  for  being  too  remote.*'  And,  generally,  a  limita- 
tion over  in  a  deed  creating  a  determinable  fee  which  shall  end  if  the 
land  ceases  to  be  used  for  a  specified  purpose  is  void  for  remoteness.** 
It  may  also  be  noted  that  if  the  provisions  of  a  will  create  a  mere 
charge  instead  of  a  conditional  revise,  it  is  not  affected  by  the  rule 
against  perpetuities.*® 

24.  Alternative  Conditions. — ^Where  a  testator  makes  his  gifts 
depend  on  only  one  contingency,  although  depending  on  a  two- 
fold event,  the  courts  will  not  split  this  up  into  two  contingencies, 
one  good  and  one  bad,  and  sustain  the  limitation  on  the  ground  that 
only  the  good  contingency  has  taken  place.*^  But  where  a  devise 
is  made  to  take  effect  on  either  one  of  two  alternative  conditions, 
one  of  which  may  not  occur  within  the  period  of  time  allowed  by 
the  rule  against  perpetuities,  and  the  other  being  one  ^vhich  must 
occur  within  that  period,  the  validity  of  the  devise  depends  on  the 
actual  happening  of  one  or  other  of  the  two  mutually  exclusive  con- 
ditions. For  example  a  bequest  to  take  effect  in  the  alternative  at 
the  death  of  the  first  taker  without  children,  which  is  lawful,  or  at  the 
death  of  all  her  children  without  reaching  the  age  of  thirty  years, 

14.  Brattle  Square  Church  v.  Grant,   3  Gray  (Mass.)  142,  63  Am.  Dec.  725. 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725.       18.  North  Adams  tf^irst  Universalist 

Note :  49  A.  S.  R.  134.  Soc.  v.  Boland,  155  Mass.  171,  29  N.  E. 

15.  North  Adams  First  Universalist   524,  15  L.R.A.  231. 

Soc.  v.  Boland,  155  Mass.  171,  29  N.       19.  In  re  Gray,  27  N.  D.  417,  146 

E.  524,  15  L.R.A.  231.  N.  W.  722,  L.R.A.1917A  611. 

Note:  49  A.  S.  R.  134.  20.  Gray  v.  Whittemore,  192  Mass. 

16.  Brattle  Square  Church  v.  Grant,  367,  78  N.  E.  422,  116  A.  S.  B.  246, 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725.  10  L.R.A. (N.S.)   1143. 

17.  Brattle  Square  Church  v.  Grant, 
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which  is  void  as  a  perpetuity,  will  take  eflfect  or  not,  according  to  the 
event,  so  that  it  will  take  eflfect  in  case  of  the  death  of  the  life  tenant 
without  children,  but  not  otherwise.^  For  the  same  reason  where 
one  condition  of  a  gift  to  the  issue  of  the  testator's  children  is  that 
all  of  the  children  of  the  testator  shall  have  died  without  leaving 
any  surviving  husband  (whicli  event,  if  it  occurs,  must  occur  within 
the  time  allowed  by  the  rule  against  perpetuities)  and  the  second 
mutually  exclusive  condition  is  that  a  death  shall  have  occurred  of 
a  surviving  husband  or  surviving  widow  of  one  of  the  testator's 
children  (which  event,  if  there  is  any  surviving  husband  or  widow, 
may  not  occur  within  the  period  permitted  by  the  rule  against  per- 
petuities), the  validity  of  the  original  devise  to  the  issue  of  the  children 
of  the  testator  will  depend  on  the  actual  happening  of  one  or  the 
other  of  the  two  alternative  conditions.^ 

25.  Possibility  of  Issue  Extinct. — Occasionally  the  validity  of  a 
future  limitation  to  children  of  a  person  may  depend,  in  reference 
to  the  rule  against  perpetuities,  on  the  fact  of  the  impossibility  of 
there  being  children  born  after  the  date  when  the  future  limitation 
is  created.  The  possibility  of  such  children  may  be  sufficient  to 
render  void  the  creation  of  the  future  estate.  Hence  efforts  have  been 
made  to  show  that  the  possibility  of  issue  was  extinct.  But  the 
courts  have  declined  to  fix  a  period  in  a  woman's  life  beyond  which 
she  cannot  have  children,  or  to  assert  that  there  is  an  age  limit 
beyond  which  they  will  feel  justified  in  declaring  that  a  woman 
cannot  give  birth  to  a  child.'  Hence  evidence  in  particular  cases 
will  not  be  permitted  to  show  that  a  woman  was  past  childbearing 
at  a  particular  time.*  The  general  rule  therefore  may  be  asserted 
as  being  that  for  the  purpose  of  determining  whether  there  is  a 
violation  of  the  rule  against  perpetuities,  the  possibility  of  issue  is 
never  considered  extinct.* 

26.  Shifting  and  Springing  Uses. — A  springing  use  was  a  future 
estate  limited  to  arise  without  any  preceding  limitation,  and  a  shift- 
ing use  was  one  limited  to  take  effect  and  arise  in  derogation  of 
another  use.®  They  were  created  by  deeds  and  conveyances  and  are 
thereby  distinguished  from  executory  devises  and  bequests  which 
arose  out  of  provisions  in  wills.'  Such  limitations  were  permitted 
although  they  created  future  estates  on  the  defeasance  of  prior  estates 
in  the  same  property,  contrary  to  the  strict  rules  of  the  common 

1.  Qninlan  v.  Wickman,  233  111.  39,  4.  Note:  21  Eng.  Rul.  Cas.  132. 
64  N.  E.  38,  17  L.R.A.(N.S.)  216.  5.  Note:  48  L.R.A.(N.S.)  867. 

2.  Gray  v.  Whittemore,  192  Mass.  6.  MacKenzie  v.  Jersey  City  Pres- 
367,  78  N.  E.  422,  116  A.  S.  R.  246,  bytery,  67  N.  J.  Eq.  652,  61  Atl.  1027, 
10  L.R.A.(N.S.)  1143.  3  L.R.A.(N.S.)  227. 

8.  United  States  Fidelity,  etc.,  Co.  7.  Brattle  Square  Church  v.  Grant, 
V.  Douglas,  134  Ky.  374,  "120  S.  W.  3  Gray  (Mass.)  142,  63  Am.  Dec.  72i 
328,  20  Ann.  Cas.  993.  See  also  Estates,  vol.  10,  p.  655. 
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law.®  These  shifting  and  springing  uses  could  not  be  destroyed 
by  any  act  of  the  owner  of  the  freehold  and  tended  to  hamper  the 
transfer  of  property.*  A  means  of  limiting  their  scope  was  found 
in  the  rule  against  perpetuities  and  a  shifting  or  springing  use  to 
be  valid  must  not  by  possibility  be  so  limited  that  it  will  not  take 
effect  within  the  time  allowed  by  this  rule.^® 

27.  Powers. — ^The  rule  against  perpetuities  applies  to  powers/^ 
and  every  power  is  void  the  direct  purpose  of  which  is  to  create  a 
perpetuity/*  yet  this  rule  is  applied  differently  in  regard  to  general 
and  to  special  powers  of  appointment.  A  general  power  is  where 
the  donee  of  the  power  can  make  the  appointment  either  by  deed 
or  by  will  without  restriction.  Since  he  may  appoint  to  himself 
as  well  as  in  favor  of  any  other  person  he  is  practically  the  owner 
and  the  validity  of  the  appointment  under  the  rule  against  perpetui- 
ties is  gauged  by  the  remoteness  measured  not  from  the  creation  of 
the  power  but  from  the  time  of  its  exercise.^'  A  power  which  is 
not  unrestricted  is  designated  as  a  special  power.  Thus  a  power 
of  appointment  to  be  exercised  by  will  only  is  a  special  power,  and 
the  question  whether  or  not  the  estate  created  by  the  appointment 
is  too  remote,  under  the  rule  against  perpetuities,  is  to  be  determined 
with  reference  to  the  time  of  the  creation  of  the  power,  and  not  as 
to  that  of  its  execution.^"*  In  applying  the  rule  in  the  case  of  special 
powers  the  courts  view  the  dispositions  made  as  though  they  had 
been  written  in,  and  formed  part  of,  the  will  which  created  the 
power***  In  all  cases  of  special  powers,  if  they  can  be  exercised 
at  a  time  beyond  the  limits  of  the  rule  against  perpetuities,  they 
will  be  invalid.  This  happens  when  the  donee  of  the  power  and 
the  occasion  on  which  it  can  be  exercised  may  both,  by  possibility, 
be  in  existence  beyond  the  limits  of  the  rule.**  The  mere  fact  that 
the  donee  of  a  power  transcends  the  limits  of  time  allowed  by  the  rule 

8.  Van  Home  v.  Campbell,  100  N.  see  Powers. 

Y.  287,  3  N.  E.  316,  771,  53  Am.  Rep.  12.  Barnum  v.  Bamum,  26  Md.  119, 

166.  90  Am.  Dec.  88. 

9.  MacKenzie  v.  Jersey  City  Pres-  13.  Mifflin's  Appeal,  121  Pa.  St.  206, 
bytery,  67  N.  J.  Eq.  652,  61  Atl.  1027,  15  Atl.  525,  6  A.  S.  R.  781,  1  L.R.A. 
3L.R.A.(N.S.)  227.  453;   Lawrence's  Estate,  136  Pa.   St. 

10.  Walkerly's  Estate,  108  Cal.  627,  354,   20  Atl.   521,  20   A.   S.   R.   925, 
41  Pac.  772,  49  A.  S.  R.  97;  Mifllin's  11  L.R.A.  85.    See  Powers. 
Appeal,  121  Pa.  St.  205,  15  Atl.  525,  14.  Lawrence's  Estate,  136  Pa.  St. 
6  A.  S.  R.  781,  1  L.R.A.  453;  Barton  354,  20  Atl.  521,  20  A.   S.   R.  925, 
V.  Thaw,  246  Pa.  St.  348,  92  Atl.  312,  11  L.R.A.  85. 

Ann.  Cas.  1916D  570 ;  Cadell  v.  Palm-       15.  Graham   v.   Whitridge,   99   Md. 
cr,  1  CI.  &  F.  372,  373,  7  BUgh  N.  S.  248,  67  Atl.  609,  58  Atl.  36,  66  L.R.A. 
202,  36  Rev.  Rep.  128,  21  Eng.  Rul.  408. 
€as.  100.  16.  Lawrence's  Estate,  136  Pa.   St. 

11.  Mifflin's  Appeal,  121  Pa.  St.  206,  354,  20  Atl.  521,  20  A.  S.  R.  925, 
15  Atl.  525,  6  A.  S.  R.  781,  1  L.R.A.  11  L.R.A.  85;  In  re  Johnston,  185  Pa. 
453.    As  to  the  general  law  of  powers,  St.  179,  39  Atl.  879,  64  A.  S.  R.  621. 
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is  immaterial  provided  his  act  in  so  doing  is  beyond  the  terms  of 
the  power  conferred  on  him.  In  such  cases  equity  will  control  the 
act  of  the  donee  and  treat  as  void  such  part  of  the  appointment 
made  as  transcend  the  prescribed  limits.^' 

28.  Options. — Options  given  to  purchase  real  estate  are  regarded 
as  having  the  effect  of  creating  future  interests  depending  on  the 
contingency  of  the  exercise  of  the  option.  Hence  if  there  is  a  possi- 
bility that  the  option  may  not  be  exercised  within  the  limits  of 
time  allowed  by  the  rule  against  perpetuities  the  option  will  fall 
under  the  ban  of  this  rule.^*  Such  is  the  case  where  no  time  is 
fixed  within  which  the  option  must  be  accepted.^*  If  a  contract  is 
made  for  one  year  which  provides  for  its  extension  for  another  year, 
aijd  so  on  from  year  to  year  by  the  payment  of  a  stipulated  sum 
annually  it  will  be  invalid  under  the  rule  against  perpetuities.*® 
But  then  if  a  lessee  is  given  an  option  to  purchase  the  demised  prem- 
ises after  a  specified  period  and  within  the  term  of  the  lease  his 
interest  will  not  be  void  for  remoteness  as  being  a  future  interest 
that  may  not  vest  within  the  time  prescribed  by  law.^  Nor  is  a 
contract  placing  one's  property  in  another's  hands  to  manage  and 
sell  void  as  in  violation  of  the  rule  against  perpetuities  because  it 
contains  no  limitation  upon  the  duration  of  the  contract,  since  the 
donee  must  proceed  under  the  contract  within  a  reasonable  time, 
and  his  authority  will  terminate  with  his  death.* 

29.  Leases. — ^The  rule  against  perpetuities  applies  to  the  creation 
of  a  term  of  years  as  well  as  to  a  freehold  estate,'  and  a  lease  of 
real  property  creating  future  interests  in  order  to  be  valid  must  not 
transcend  this  rule."*  Since  the  rule  is  concerned  with  the  creation 
and  not  with  the  termination  of  an  estate,*  it  has  been  held  that 
a  lease  of  land  for  any  number  of  years  does  not  violate  the  statute 
against  perpetuities.® 

30.  Leases  with  Perpetual  Renewal. — Although  leases  with  cove- 
nants for  perpetual  renewal  were  never  generally  used  in  England 

17.  Bamum  v.  Bamum,  26  Md.  119,  1.  Blakeman  v.  Miller,  136  Cal.  138, 
90  Am.  Dec.  88.  68  Pac.  587,  89  A.  S.  R.  120. 

18.  Barton  v.  Thaw,  246  Pa.  St.  348,  2.  Mills  v.  Smith,  193  Mass.  11,  78 
92  Atl.  312,  Ann.  Cas.  1916D  570  and  N.  E.  765,  6  L.BA.(N.S.)  865  and 
note.  note. 

Note :  49  A.  S.  R.  134.  3.  Johnson  v.  Preston,  226  lU.  447, 

See   also    Landlord  and   Tenant,  80  N.  E.  1001,  10  L.R.A.(N.S.)  564. 

vol.  16,  pp.  803-804.  4.  Collins  v.  Foley,  63  Md.  168,  52 

19.  Barton  v.  Thaw,  246  Pa.  St.  348,  Am.  Rep.  505. 

92  Atl.  312,  Ann.  Cas.  1916D  570  and  5.  See  supra,  par.  13. 

note.  6.  In  re  Hubbell,  135  la.  637,  113 

20.  Barton  v.  Thaw,  246  Pa.  St.  348,  N.  W.  512, 14  Ann.  Cas.  640  and  note, 
92  Atl.  312,  Ann.  Cas.  1916D  570;  13  L.R.A.(N.S.)  496.  As  to  the  gen- 
Starchet  v.  Duty,  61  W,  Va.  373,  56  eral  law  of  leases,  see  Lakdlobd  and 
S-  E.  524,  123  A.  S.  R.  990,  9  L.R.A.  Tenant,  vol.  16,  p.  608. 

(N.S.)  913. 
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they  have  been  used  in  this  country  since  colonial  times.  This 
system  of  tenure  furnishes  an  interest  which  is  coextensive  with  the 
fee  itself  in  duration,  and  while  it  is  treated  as  personal  estate,  it 
can  only  be  conveyed  in  the  same  manner  as  the  title  to  real  estate.' 
While  the  strict  logic  of  the  established  principles  of  the  rule  against 
perpetuities  would  seem  to  prohibit  a  lease  with  a  covenant  of  per- 
petual renewal  at  the  expiration  of  each  successive  term,  the  technical 
rules  applicable  to  such  estates  have  been  somewhat  relaxed  for  the 
purpo^  of  enforcing  the  contracts  of  the  parties  embodied  in  such 
leases*  and  it  has  accordingly  been  held  that  leases  renewable  for- 
ever are  not  necessarily  invalid.*  It  has  been  pointed  out  that  by 
such  leases  property  is  not  thereby  placed  extra  commercium  but, 
instead,  the  leasehold  interest  devolves  on  the  personal  representatives 
of  the  owner,  are  in  terms  made  assignable,  and  are  the  subject  of 
daily  transfer,  being  constantly  sought  for  as  safe  investments  of 
capital.*®  But  some  cases  have  stated  that  leases  with  covenants 
for  perpetual  renewal  are  subject  to  the  rule  against  perpetuities 
and  accordingly  void.**  Avoidance  of  this  result  is  sometimes  obtained 
by  so  construing  the  lease  and  its  covenants  as  not  intending  a 
perpetuity  by  renewal.**  A  lease  containing  a  covenant  to  renew 
at  its  expiration  with  similar  covenants,  terms,  and  conditions  con- 
tained in  the  original  lease  is  likewise  upheld  because  it  is  consid- 
ered as  fully  carried  out  by  one  renewal  without  the  insertion  of 
another  covenant  to  renew.*' 

Application  of  Rule  to  Personalty  and  in  Equity 

31.  Pergonal  Property. — ^The  property  subject  to  the  rule  against 
perpetuities  includes  personal  as  well  as  real,  except  in  those  states 

7.  Culbreth  v.  Smith,  69  Md.  450,  68  N.  W.  420,  64  A.  S.  R.  373 ;  Drake 
16  Atl.  112,  1  L.R.A.  538;  Hollander  v.  Board  of  Education,  208  Mo.  540, 
V.  Central  Metal,  etc.,  Co.,  109  Md.  106  S.  W.  650,  123  A.  S.  R.  448  and 
131,  71  Atl.  442,  23  L.R.A. (N.S.)  1135.  note,  13  Ann.  Cas.  1002  and  note,  14 
See  Ground  Rents,  vol.  12,  p.  1043;  L.R.A. (N.S.)  829  and  note. 
Landlord  and  Tenant,  vol.  16,  p.  887  Notes:  49  A.  S.  R.  134;  123  A.  S. 
et  seq.  R.  462. 

8.  Hollander  v.  Central  Metal,  etc.,  See  also  Landlord  and  Tenant,  vol. 
Co.,   109   Md.    131,   71   Atl.   442,   23  16,  p.  887. 

L.R.A.(N.S.)  1135.  12.  Brush  v.  Beecher,  110  Mich.  597, 

9.  Collins  V.  Foley,  63  Md.  158,  52   68  N.  W.  420,  64  A.  S.  R.  373. 
Am.  Rep.  505;  Culbreth  v.  Smith,  69       Note:  123  A.  S.  R.  462. 

Md.  450,  16  Atl.  112,  1  L.R.A.  538;       13.  Winslow  v.  Baltimore,   etc.,  R. 

Hollander  v.  Central  Metal,  etc.,  Co.,  Co.,  188  U.  S.  646,  23  S.  Ct,  443,  47 

109  Md.  131,  71  Atl.  442,  23  L.R.A.  U.  S.    (L.  ed.)   635;  Drake  v.  Board 

(N.S.)  1135.  of  Education,  208  Mo.  540,  106  S.  W. 

10.  Hollander  v.  Central  Metal,  etc.,  650, 123  A.  S.  R.  448  and  note,  13  Ann. 
Co.,  109  Md.  131,  71  Atl.  442,  23  Cas.  1002  and  note,  14  L.RA.(N.S.) 
L.R.A.(N.S.)  1135.  829  and  note. 

11.  Brush  v.  Bucher,  110  Mich.  597. 
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whose  statutes  have,  expressly  or  by  implication,  excluded  personal 
property  from  the  operation  of  the  rule.^*  In  the  early  period  of 
the  law  future  estates  in  personal  property  were  not  permitted  and 
it  was  originally  held  that  a  gift  of  personalty  for  life  was  an  absolute 
gift,  so  as  to  invalidate  any  further  limitations.  When  this  prin- 
ciple was  no  longer  accepted  it  became  a  fixed  principle  that  words  of 
limitation  which  give  an  estate  tail  in  land  give  an  absolute  interest 
in  personal  property,  in  order  to  prevent  the  creation  of  perpetuities 
in  limitations  of  personal  property.^*  Hence  in  modern  times  the 
rule  against  perpetuities  normally  operates  in  like  manner  in  regard 
to  future  interests  in  personal  property  as  it  does  in  reference  to 
gifts  of  future  estates  in  real  property,^*  except  in  a  few  states  in 
whose  statutes  there  appears  either  an  express  or  implied  exemption 
of  personal  property  from  the  rule.^^  But  while  at  common  law 
there  could  be  no  valid  limitation  over  of  a  chattel  to  one  after  its 
absolute  gift  to  another,  in  the  course  of  time  equity  established 
the  doctrine  that  in  such  a  case  the  limitation  may  be  sustained  as 
an  executory  bequest.^®  The  same  general  principles  govern  execu- 
tory bequests  as  control  executory  devises.^*  The  reader  will  find 
these  principles  considered  elsewhere.*^ 

32.  In  Equity, — The  rule  against  perpetuities  usually  applies  in 
the  same  manner  to  equitable  as  to  legal  estates.^  And  courts  of 
equity  will  not  permit  limitations  of  future  equitable  interests  to 
transcend  those  of  legal  interests.-  Hence  if  an  equitable  estate  or 
interest  will  not  vest  within  lives  in  being  and  twenty-one  years 
and  the  period  of  gestation  after  the  instrument  creating  it  becomes 
operative,  or  if  it  is  possible  notwithstanding  the  lapse  of  such  time 
that  the  person  entitled  to  such  interest  may  not  then  be  ascertain- 
able, the  rule  against  perpetuities  will  nullify  the  future  equitable 

14.  Note:  49  A.  S.  R.  127.  Y.  287,  3  N.  E.  316,  771,  53  Am.  Rep. 

15.  Van  Ilonie  v.  Campbell,  100  N.   166. 

Y.  287,  3  N.  E.  316,  771,  63  Am.  Rep.  20.  See  supra,  par.  22. 

166.  1.  Ould  V.  Washington  Hospital,  95 

16.  United  States  Fidelity,  etc.,  Co.  U.  S.  303,  24  U.  S.  (L.  ed.)  450; 
V,  Douglas,  134  Ky.  374,  120  S.  W.  Andrews  v.  Lincoln,  95  Me.  541,  50 
328,  20  Ann.  Cas.  993;  St.  John  v.  Atl.  898,  56  L.R.A.  103:  Graham  v. 
Andrews  Institute  for  Girls,  191  N.  Y.  Whitridge,  99  Md.  248,  57  Atl.  609, 
254,  83  N.  E.  981,  14  Ann.  Cas.  708 ;  58  Atl.  36,  66  L.R.A.  408 ;  Lawrence^s 
Lawrence's  Estate,  136  Pa.  St.  354,  20  Estate,  136  Pa.  St.  354,  20  Atl.  521,  20 
Atl.  521,  20  A.  S.  R.  925,  11  L.R.A.  A.  S.  R.  925,  11  L.R.A.  85;  Webster 
85.  V.  Wiggin,  19  R.  I.  73,  31  Atl.  824, 

Note:  49  A.  S.  R.  127.  28  L.R.A.  510. 

17.  Note:  49  A,  S.  R    127.  Note:  90  Am.  Dec.  104. 

18.  Glover  v.  Condell,  3  63  HI.  566,  2.  Bigelow  v.  Cady,  171  lU.  229,  48 
45  N.  E.  173,  35  L.R.A.  360.  N.  E.  974,  63  A.  S.  B.  230. 

19.  Van  Home  v.  Campbell,  100  N. 
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estate.*  Furthermore,  whenever  a  future  estate  is  void  by  reason 
of  the  rule  it  will  be  treated  as  invalid  both  in  law  and  in  equity.* 
33.  Trusts. — The  rule  against  perpetuities  applies  to  trusts  for 
private  purposes  *  as  distinguished  from  public  or  charitable  trusts,* 
and  the  same  tests  as  in  the  case  of  legal  estates  are  applicable  to 
determine  whether  trusts  are  void  for  remoteness.'  The  fundamental 
rule  is  that  a  private  trust  cannot  be  created  so  that  the  vesting 
of  future  interests  will  be  postponed  beyond  the  period  prescribed 
by  the  rule.®  Nor  can  a  testator  authorize  his  trustees  to  limit  an 
estate  beyond  the  period  provided  by  the  rule  against  perpetuities.* 
Hence  it  is  important  to  determine  the  time  when  not  only  the 
interest  in  the  trustee  will  vest,  but  when  the  beneficiaries  will  obtain 
their  future  interests  in  the  property  devoted  to  the  trust.^*  Yet  if 
the  owner  of  property  decides  to  create  a  trust  and  tie  up  his  estate 
during  the  period  of  lives  then  in  being  and  twenty-one  years  there- 
after by  conveying  it  to  trustees  he  has  the  lawful  right  t©  do  so.^^ 
In  consequence  of  the  rule  against  perpetuities  the  creation  of  an 
active  trust  unlimited  in  duration  is  void,  except  when  permitted 
in  the  special  case  of  trusts  for  charitable  purposes.^*  The  failure 
to  fix  the  time  for  the  termination  of  a  trust  may  in  itself  be  8ufl[i- 
cient  to  render  it  violative  of  the  statute.  Thus  it  has  been  held 
that  a  devise  in  trust,  providing  how  the  proceeds  of  any  lands  sold 
shall  be  disposed  of,  but  which  makes  no  provision  for  the  vesting 
of  the  fee  in  anyone,  at  any  time,  and  which  does  not  fix  any 
time  when  such  proceeds  shall  be  paid  to  anyone,  is  void,  as  creat- 
ing a  perpetuity.*'  The  intention  to  create  a  trust  in  perpetuity 
may  be  shown  from  directions  providing  for  the  appointment  of 

3.  Note:  49  A.  S.  R.  129.  7.  Note:  90  Am.  Dec.  104. 

4.  Barton  v.  Thaw,  246  Pa.  St.  348,  8.  Johnson  v.  Holifield,  79  Ala.  423, 
92  Atl.  312,  Ann.  Cas.  1916D  570.  58  Am.  Rep.  596;  Walkerly's  Estate, 

5.  Ould  V.  Washington  Hospital,  95  108  Cal.  627,  41  Pac.  772,  49  A.  S.  R. 
U.  S.  303,  24  U.  S.  (L.  ed.)  450;  97  and  note;  Bigelow  v.  Cady,  171  lU. 
Wilson  V.  Independence  First  Nat.  229,  48  N.  E.  974,  63  A.  S.  R.  230; 
Bank,  164  la.  402, 145  N.  W.  948,  Ann.  Webster  v.  Wiggin,  19  B.  I.  73,  31 
Cas.  1916D  481;  MacKenzie  v.  Jersey  Atl.  824,  28  L.R.A.  510. 

City  Presbytery,  67  N.  J.  Eq.  652,  61  9.  Kent  v.  Dunham,  142  Mass.  216, 

Atl.  1027,  3  L.R.A.(N.S.)   227;  Hoi-  7  N.  E.  730,  56  Am.  Rep.  667. 

land  V.  Alcock,  108  N.  Y.  312, 16  N.  E.  Note :  90  Am.  Dec.  104. 

305,  2  A.  S.  R.  420.  10.  Webster  v.  Wiggin,  19  R.  I.  73, 

6.  Wilson    V.    Independence    First  31  Atl.  824,  28  L.R.A.  510. 

Nat.  Bank,  164  la.  402,  145  N.  W.  11.  In  re  Hubbell,  135  la.  637,  113 

948,  Ann.   Cas.  1916D  481;   Holland  N.    W.    512,   14   Ann.    Cas.   640,   13 

V.  Alcock,  108  N.  Y.  312,  16  N.  E.  L.R.A.(N.S.)   496;  Bamett's  Appeal, 

305,  2  A.  S.  R.  420.     As  to  the  ap-  46  Pa.  St.  392,  86  Am.  Dec.  502. 

plication  of  the  rule  against  perpetui-  12.  In   re  O'Hara,  96  N.   Y.  403, 

ties  to  charities,  see  infra,  par.  38  et  47  Am.  Rep.  53. 

seq.     See  also   CHARrriES,  vol.  6,   p.  13.  Bigelow  v.  Cady,  171  III.  229, 

300.  48  N.  E.  974,  63  A.  S.  R.  230. 
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trustees  "for  all  time  to  come,"  *^  or  from  directions  that  residuary 
legatees  should  set  apart  the  income  of  a  fund  to  a  particular  purpose 
and  make  arrangements  that  after  their  death  the  income  should 
continue  so  to  be  appropriated.^*  And  a  devise  has  been  adjudged 
invalid  which  was  made  to  two  persons  named,  "their  heirs  and 
assigns  forever,  and  to  the  survivor  of  them  and  his  heirs  forever, 
in  trust,  to  sell,  dispose  of,  invest,  and  manage  the  same,  and  appro- 
priate such  part  of  the  principal  and  interest  as  they  may  deem  best, 
for  the  aid  and  support  of  those  of  my  children  and  their  descend- 
ants who  may  be  destitute,  and  in  the  opinion  of  said  trustees  need 
such  aid."  *•  It  should  be  noted,  however,  that  the  rule  against 
perpetuities  is  inapplicable  to  a  resulting  trust  which  arises  on  the 
failure  of  an  estate  granted  for  a  particular  use  which  has  ceased.^' 

34.  Powers  of  Sale  in  Trustees. — ^When  a  power  of  sale  is  given 
to  trustees  the  mere  fact  that  no  time  is  limited  within  which  the 
power  of  sale  must  be  exercised  does  not  of  itself  create  a  perpetuity.*® 
Hence  an  unlawful  perpetuity  is  not  created  by  a  provision  that 
executors  shall  sell  all  the  real  estate  as  soon  as  may  be  conveniently 
done  after  testator's  death.*®  On  the  other  hand  a  trust  has  been 
adjudged  invalid  which  was  created  to  last  until  a  sale  should  be 
made  of  the  dwelling  house  of  the  testator,  which  was  an  event  which 
might  not  take  place  within  the  period  allowed  by  the  rule  against 
perpetuities.*®  And  where  property  is  devised  to  trustees  to  be  held 
by  them  for  specified  purposes,  and  also  to  be  sold,  the  existence  of 
the  direction  to  sell  will  not  save  the  trust  from  the  operation  of 
the  rule  against  perpetuities,  if  the  trustees  are  by  its  terms  to  retain 
the  proceeds  of  the  sale,  and  not  to  distribute  them  until  a  time 
which  is  too  remote  under  the  limitations  fixed  by  the  rule.* 

Application  to  Particular  Classes  of  Persons 

35.  Gifts  to  a  Class. — ^Where  the  gift  is  to  a  class,  the  class  must 
be  such  that  all  the  members  of  it  must  necessarily  be  ascertained 
and  take  absolutely  vested  interests  within  the  period.*  If  this  occurs 
the  gift  is,  of  course,  upheld  as  valid  as  regards  the  rule  against 
perpetuities.*  But  where  the  gift  is  to  a  class  of  persons,  and  the 
share  of  some  of  them  cannot  be  determined  within   the  period 

14.  Bigelow  v.  Cady,  171  111.  229,   24  Atl.  1057,  30  A.  S.  R.  829. 

48  N.  E.  974,  63  A.  S.  R.  230.  19.  Hope  v.  Brewer,  136  N.  Y.  126, 

15.  In  re  O'Hara,  95  N.   Y.  403,   32  N.  E.  558,  18  L.R.A.  458. 

47  Am.  Rep.  53.  29.  Kennedy  v.  Kennedy,  [1914]  A. 

18.  Kent  v.  Dunham,  142  Mass.  216,   C.   215,  Ann.   Cas.   1914B   549. 
7  N.  E.  730,  56  Am.  Rep.  667.  1.  Walkerly   Estate,   108   Cal.   627, 

17.  Hopkins  v.  Grimshaw,  165  U.  S.  41  Pac.  772,  49  A.  S.  R.  97. 

342,  17  8.  Ct.  401,  41  U.  S.  (L.  ed.)       2.  Note:  21  Eng.  Rul.  Cas.  132. 
739.  3.  Note:  73  A.  S.  R.  427. 

18.  Cooper^s  Estate,  150  Pa.  St.  576, 
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allowed  by  the  rule,  and  that  of  others  can,  none  of  them  can  take 
any  portion  of  the  gift.*  In  other  words  if  the  gift  is  to  a  cloiss, 
and  it  is  void  as  to  any  of  the  class,  it  is  void  as  to  all.*  It  matters 
not  that  in  the  events  which  happen  the  class  consists  of  but  one 
person  who  might  have  taken.*  Ordinarily  the  mere  possibility  of 
the  gift  being  too  remote  as  to  a  single  member  of  the  class  renders 
it  void  as  to  all.^  But  under  certain  circumstances  the  gift  to  one 
member  of  a  class  may  be  adjudged  void  as  contrary  to  the  rule 
while  the  remaining  gifts  are  upheld.  This  occurs  w^hen  the  words 
describing  the  class  indicate  that  the  amount  of  the  gift  to  each 
member  is  unaffected  by  the  existence  or  nonexistence  of  the  other 
members  of  the  class.®  And  where  a  devise  gives  a  vested  interest, 
but  the  vesting  is  not  indefeasible  by  reason  of  a  divesting  gift  over 
or  because  of  the.  possibility  of  a  divesting  to  allow  after  born  children 
to  share,  then,  if  the  number  of  shares  can  be  definitely  determined 
within  the  limits  of  the- rule,  the  gift  is  good  and  all  born  afterward 
will  be  allowed  to  share,  while  if  the  devise  is  vest<5d,  but  not  in- 
defeasibly  so,  and  the  number  of  shares  cannot  be  ascertained 
within  the  limits  of  the  rule,  the  gift  is  void  and  none  may  take.' 
The  same  is  true  where  the  words  of  description  are  such  that  it 
cannot  be  determined  until  the  time  of  vesting  of  the  entire  class 
which  members  fulfil  the  description.*® 

36.  Unborn  Children  of  Living  Persons. — It  has  been  held  that 
the  rule  against  perpetuities  forbids  the  devise  of  a  life  estate  to 
the  unborn  children  of  a  living  person  **  but  this  view,  while  formerly 
prevalent,  is  now  obsolete  *^  and  is  probably  explained  by  the  mis- 
conception of  the  meaning  of  the  rule  that  a  person  cannot  give  an 
estate  for  life  to  an  unborn  person,  with  remainder  to  his  issue. 
Instead  of  understanding  by  such  a  rule  that  it  is  meant  that  the 
remainder  is  void,  it  has  been  assumed  that  it  asserted  the  invalid- 
ity not  only  of  the  gift  to  the  issue  but  of  the  gift  to  the  unborn 
person.**  Undoubtedly  such  gifts  are  valid  to-day.  Thus  a  devise 
to  *'my  son  and  his  wife,  if  he  should  marry,  and  after  their  decease 
to  their  children,"  the  limitation  over  to  such  "children"  is  not  within 
the  rule  against  perpetuities  since  on  the  birth  of  such  child  an 
estate  in  remainder  vests  in  him  within  the  period  prescribed  by 

4.  McArthur   v.    Scott,   113    U.    S.       8.  Notes:  73  A.  S.  R.  438;  3  Ann. 
340.  5  S.  Ct.  652,  28  U.  S.   (L.  ed.)    Cas.  951;  21  Eng.  Rul.  Cas.  158. 
1015.  9.  Note:  73  A.  S.  R.  439. 

Notes:  49  A.  S.  R.  136;  73  A.  S.  10.  Note:  73  A.  S.  R.  429. 

R.  427,  439.  11.  Robinson  v.  Harris,  73  S.  C.  469, 

5.  Cocrrrin's  Appeal,  124  Pa.  St.  10,  53  S.  E.  755,  6  L.R.A.(N.S.)  330  and 
16  Atl.  579,  10  A.  S.  R.  565.  note. 

6.  Note:  21  Eng.  Rul.  Cas.  132.  12.  Note:  6  L.R.A.(N.S.)  331. 

7.  Note:  73  A.  S.  R.  427,  429.  13.  Note:  6  L.R.A.(N.S.)  331. 
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the  rule.**  In  like  manner  a  devise  to  the  grandchildren  of  the 
testator  is  valid  since,  although  some  of  them  may  be  unborn  at 
the  time  of  the  testator's  death,  the  gift  must  take  effect  within  the 
period  of  gestation  after  the  death  of  the  children,  all  of  whom  are 
necessarily  lives  in  being  when  the  will  takes  effect.** 

37.  Postponement  till  Death  or  Majority  of  Children  of  Living 
Persons. — ^A  devise  of  a  future  interest  to  take  effect  on  the  death  of 
the  children  of  a  living  person  violates  the  rule  against  perpetuities, 
since  it  is  possible  that  such  living  person  may  survive  the  testator 
and  may  subsequently  have  children  not  in  being  at  the  time  of 
his  death,  and  that  such  unborn  children  may  live  more  than  twenty- 
one  years.**  A  common  instance  falling  within  this  class  of  cases 
is  that  of  a  devise  over  on  the  death  of  the  testator's  grandchildren. 
Such  grandchildren  may  be  born  after  the  testator's  death  and  may 
live  for  more  then  twenty-one  years.  But  a  devise  to  the  testator's 
grandchildren  with  a  limitation  over  in  the  event  of  the  death  of 
any  grandchild  under  twenty-one  years  of  age  is  valid.  In  such 
a  case  the  youngest  grandchild  must  be  in  being  in  the  lifetime  of 
his  parent,  and  that  parent  must  be  bom  in  the  testator's  lifetime. 
Hence  even  a  devise  over  on  the  arrival  of  the  youngest  grandchild  at 
twenty-one  years  of  age,  to  the  children  of  any  grandchild  deceased  be- 
fore that  time,  must  necessarily  take  effect,  as  to  every  devisee,  within 
a  life  or  lives  in  being  and  twenty-one  years  afterwards,  and  is  there- 
fore valid.*'  On  the  other  hand,  if  the  vesting  is  postponed  until  the 
beneficiaries  reach  any  greater  age  than  twenty-one  years  the  gift  will 
be  void,  an  ordinary  instance  of  which  is  a  devise  to  such  children  of  a 
living  person  as  reach  the  age  of  twenty-five.  Here  the  attainment 
of  the  age  forms  a  part  of  the  description  of  the  devisee  and  the  vest- 
ing is  suspended  not  only  during  a  life  in  being  but  also  until 
the  requisite  age  is  reached.  Since  the  age  limit  is  a  period  of  time 
greater  than  that  allowed  by  the  rule,  the  gift  is  void.*^     It  may 

14.  Gates  v.  Seibert,  157  Mo.  254,  further   period   of   twenty-one   years 
67  S.  W.  1065,  80  A.  S.  B.  625.  next  ensuing  after  the  death  of  the 

15.  Goffe  V.  Goffe,  37  R.  I.  542,  94  survivor  of  all  said  children,  grand- 
Atl.   2,   Ann.   Cas.   1916B.  240.  children  and  great  grandchildren,  un- 

The  attention  of  the  reader  is  invited  less  said  coal  shall  have  been  sooner 

to   the   following   carefully   prepared  exhausted."    Barton  v.  Thaw,  246  Pa, 

clause  in  a  will  which  has  been  sus-  St.  348,  92  Atl.  312,  Ann.  Cas.  1916D 

tained  as  not  transgressing  the  rule  570. 

against  perpetuities:     '*It  is  my  will       16.  United  States  Fidelity,  etc.,  Co. 

that  the  coke  trust  hereby  created  shall  v,  Douglas,  134  Ky.  374, 120  S.  W.  328, 

continue  during  the  natural  lives  of  20  Ann.  Cas.  993. 
all   my    children,    grandchildren    and       17.  McArthur  v.   Scott,  113  tJ.   S. 

great  grandchildren,  if  any,  who  shall  340,  5  8.  Ct.  652,  28  U.  S.  (L.  ed.) 

be  living  at  the  date  of  my  death,  and  1015. 

of  the  survivors   or  survivor   of   all       18.  Coofgin's   Appeal,   124   Pa.    St. 

daid  children,  grandchildren  and  great  10,  16  Atl.  579,  10  A.  S.  R.  565;  In  re 

grandchildren,  and  for  and  during  the  Kountz,  213  Pa.  St.  390,  62  Atl.  1103, 
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here  be  remarked  where  the  gift  is  to  take  effect  on  the  death  of 
the  testator's  children  the  gift  necessarily  vests  within  lives  in  being 
and  accordingly  does  not  transgress  the  rule.  For  example  it  has 
been  held  that  a  trust  to  pay  income  to  the  sons  and  daughters  of 
the  testator  who  shall  survive  him,  during  their  lives,  and  on  ttie  death 
of  either,  then  to  his  or  her  surviving  spouse  so  long  as  he  or  she 
remains  unmarried,  does  not  offend  the  rule  against  perpetuities.^* 

Gifts  to  Charities 

38.  General  Principles, — ^It  is  frequently  stated  that  charities  and 
trusts  for  charitable  uses  are  not  within  the  scope  of  the  rule  against 
perpetuities,-®  for  the  reason  that  the  principles  of  the  common 
law  and  the  provisions  in  constitutions  and  laws  relating  to  perpetui- 
ties are  designed  only  to  prevent  the  entailing  of  estates  and  the 
accumulation  of  individual  wealth  and  the  creation  of  private  trusts.* 
This  is  true  when  the  gift  is  made  in  such  a  way  that  the  interest 
vests  in  the  charity  immediately  *  or  within  the  time  permitted  for 
the  vesting  of  future  interests  •  and  in  such  cases  a  public  or  chari- 
table trust  may  be  perpetual  in  its  duration  *  and  the  property  may 
be  left  to  trustees*  who  may  be  self-perpetuating.*  But  if  the 
vesting  of  a  gift  to  chai'itable  uses  is  postponed  beyond  the  period 
allowed  by  the  rule  against  perpetuities  this  rule  will  normally  be 
applied  as  in  the  case  of  the  creation  of  other  future  interests  and 
the  gift  will  be  nullified  in  spite  of  its  being  for  an  acknowledged 
charitable  purpose.'  In  other  words  if  a  gift  in  trust  for  charity  is 
itself  conditional  upon  a  future  and  uncertain  event,  it  is  subject 

5  Ann.  Cas.  427  and  note,  3  L.R.A.  3.  Almy  v.  Jones,  17  B.  L  265,  21 

(N.S.)   639  and  note.  Atl.  616,  12  L.R.A.  414. 

Note :  73  A.  S.  R.  427.  4.  Johnson  v.  Holifield,  79  Ala.  423, 

19.  Gray  v.  Whittemore,  192  Mass.  58  Am.  Rep.  596;  Wilson  v.  Independ- 
367,  78  N.  E.  422,  116  A.  S.  R.  246,  ence  First  Nat.  Bank,  164  la.  402,  145 
10  L.R.A.(N.S.)  1143.  N.    W.   948,   Ann.   Cas.   1916D   481; 

20.  See  Charities,  vol.  5,  p.  300  Buchanan  v.  Kennard,  234  Mo.  117, 
et  seq.  See  also  Alden  v.  St.  Peter's  136  S.  W.  415,  Ann.  Cas.  1912D  50, 
Parish,  158  111.  631,  42  N.  E.  392,  37  L.R.A.(N.S.)  993;  Holland  v.  Al- 
30  L.R.A.  232;  and  Ann.  Cas.  1912D  cock,  108  N.  Y.  312,  16  N.  E.  305, 
58  note.  2  A.  S.  R.  420;  Griffin  v.  Graham,  8 

1.  Wilson    V.    Independence    First   N.  C.  96,  9  Am.  Dec.  619. 

Nat.  Bank,  164  la.  402,  145  N.  W.  Notes:  49  A.  S.  R.  127;  14  L.R.A. 

948,  Ann.  Cas.  1916D  481;  Griffin  v.  (N.S.)  67. 

Graham,  8  N.  C.  96,  9  Am.  Dec.  619;  6.  Wilson    v.    Independence    First 

Ha^en  v.  Sacrison,  19  N.  D.  160,  123  Nat.  Bank,  164  la.  402, 145  N.  W.  948, 

N.  W.  518,  26  L.R.A.{N.S.)  724.  Ann.  Cas.  1916D  481;  Griflfin  v.  Gra- 

2.  Dykeman    v.    Jenkins,    179   Ind.  ham,  8  N.  C.  96,  9  Am.  Dec.  619. 
549,  101  N.  E.  1013,  Ann.  Cas.  1915D  6.  Holland  v.  Alcock,  108  N.  Y.  312, 
1011.  16  N.  E.  305,  2  A.  S.  R.  420. 

Notes:  49  A.  S.  R.  118;  14  L.R.A.  7.  MacKenzie  v.  Jersey  City  Pres- 
(N.S.)  67.  bytery,  67  N.  J.  Eq.  652,  61  Atl.  1027, 
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to  the  same  rules  and  principles  as  any  other  estate  depending  for 
its  coming  into  existence  upon  a  condition  precedent;  and,  if  it  is 
so  remote  and  indefinite  as  to  transgress  the  limits  of  time  prescribed 
by  the  rules  of  law  against  perpetuities,  the  gift  fails  ab  initio.*  Yet 
if  the  trust  is  charitable,  and  no  remote  condition  precedent  is 
imposed  to  its  operation,  it  is  lawful  and  valid,  whatever  may  be 
the  time  fixed  for  its  enjoyment  to  begin,  since  the  immediate  and 
unconditional  devotion  of  the  fund  to  charity,  and  not  the  time  or 
manner  of  the  administration  or  distribution  of  the  fund,  is  the  test 
of  the  validity  of  its  creation.* 

39.  Charitable  Gifts  Depending  on  Acts  of  Others. — The  applica- 
tion to  charities  of  the  rule  against  perpetuities  where  the  gift  is 
made  to  depend  on  the  acts  of  others  has  given  rise  to  considerable 
difficulty.  Instead  of  rigidly  enforcing  the  rule  and  adopting  the 
position  that  if  there  is  any  uncertainty  about  the  performance 
of  the  conditions  within  the  time  allowed  by  the  rule  the  whole  gift 
will  be  adjudged  void,  the  English  courts  have  adopted  the  position 
that  they  will  await  the  event  for  a  reasonable  length  of  time,  and 
sustain  the  gift  if  the  condition  is  performed  within  such  time; 
but  if  it  is  probable  that  the  condition  will  not  be  performed,  such 
as  the  action  by  others  in  organizing  the  charity,  the  courts  will  then 
adjudge  the  gift  void.*®  In  the  United  States  the  cases  seem  to  turn 
on  whether  there  is  any  present  beneficial  gift  to  anyone  before  the 
gift  to  the  charity  takes  effect.  Accordingly  the  rule  has  been  laid 
down  that  a  gift  in  trust  for  a  charity  which  is  to  take  effect  on  a 
contingency  that  may  possibly  not  happpen  within  a  life  or  lives 
in  being  and  twenty-one  years  is  considered  valid,  provided  there 
is  no  gift  of  the  property  meanwhile  to  be  for  the  benefit  of  any 
private  corporation  or  person.**  Thus  if  property  is  devised  to  a 
corporation  on  condition  that  the  devisee  shall  release  certain  claims 
against  various  churches  therein  specified,  this  condition  does  not 
create  a  perpetuity,  though  it  is  possible  that  the  releases  might  not 
be  executed  within  lives  in  being  and  twenty-one  years.  The  condi- 
tion is  not  a  condition  precedent,  and  does  not  prevent  the  immedi- 
ate vesting  of  the  estate.**    On  the  other  hand  a  devise  to  trustees 

3  L.R.A.(N.S.)   227;  Almy  v.  Jones,  the  rule  against  perpettdties  to  chari- 

17  B.  I.  265,  21  Atl.  616,  12  L.R.A.  ties,  see  Charities,  vol.  5,  p.  300  at  seq. 

414.  10.  Almy  v.   Jones,   17  R.   L  265, 

Notes:  90  Am.  Dec.  105;  Ann.  Cas.  21  Atl.  616,  12  L.R.A.  414. 

1913A  139.  11.  RusseU  v.  Allen,  107  U.  S.  163, 

8.  In  re  Swain,  [1905]  1  Ch.  669,  2  S.  Ct.  327,  27  U.  S.  (L.  ed.)  397; 
74  L.  J.  Ch.  N.  S.  354,  92  L.  T.  N.  S.  Woodruff  v.  Marsh,  63  Conn.  125,  26 
715,  2  British  Rul.  Cas.  872  and  note.  Atl.  846,  38  A.  S.  R.  346;  Almy  v. 

Note:  14  L.R.A.(N.S.)  67.  Jones,  17  R.  L  265,  21  Atl.  616,  12 

9.  Webster  v.  Wiggin,  19  R.  I.  73,  L.R.A.  414. 

31  Atl.  824,  28  L.R.A.  510.    For  addi-       Note:  8  Ann.  Cas.  928. 
tional  discussion  of  the  application  of       12.  In  re  Stickney,  85  Md.  79,  36 
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with  complete  discretionary  power  to  convey  or  not  to  convey  it  to 
a  certain  charitable  corporation  cannot  be  sustained  as  an  executory 
devise  to  the  corporation  named.** 

40.  Gifts  to  Charitable  Corporations. — One  method  of  giving  effect 
to  a  charitable  trust  is  by  making  the  gift  to  a  corporation.**  Where 
a  corporation  intended  as  the  recipient  of  a  gift  for  charitable  uses 
is  ready  and  willing  to  accept  the  gift  and  devote  it  to  such  uses, 
no  question  ordinarily  arises  as  to  the  validity  of  the  gift.  Thus  a 
gift  may  be  made  in  perpetuity  to  a  municipal  corporation  for 
charitable  purposes/*  and  a  legacy  has  been  sustained  made  under 
the  will  of  a  resident  of  the  United  States  to  a  foreign  municipality, 
to  endow  annually  two  poor  girls,  and  to  give  a  pension  to  ten  old 
persons  of  the  two  sexes.*®  Instances  are  common  where  donations 
in  trust,  which  would  be  forbidden  by  general  laws,  have  been  upheld 
because  made  to  corporations  authorized  by  special  act  or  license  of 
the  crown  to  hold  property  in  mortmain.*' 

41.  Where  Corporations  Are  to  Be  Organized. — ^There  is  consider- 
able divergence  of  opinion  as  the  application  of  the  rule  against 
perpetuities  where  the  beneficiary  of  a  charitable  trust  is  a  corpora- 
tion to  be  organized  after  the  testator's  death.  According  to  one 
line  of  cases,  if  a  gift  is  made  contingent  on  an  act  of  the  legislature 
in  chartering  a  corporation,  and  until  that  event  the  title  is  in  abey- 
ance, the  future  gift  to  the  corporation  when  organized  is  viewed  as 
depending  on  a  contingency  which  may  never  happen,  or  may  not 
happen  within  the  prescribed  time,  and  is  therefore  void.*®  In  such 
cases  it  makes  no  difference  that  the  legislature  promptly  incorporates 
the  desired  corporation  and  that  it  is  accepted  as  such  by  the  executors 
of  the  testator's  will.**  In  a  jurisdiction  in  which  the  period  allowed 
by  the  rule  against  perpetuities  is  measured  by  two  lives  in  being 
at  the  testator's  death,  a  valid  devise  may  be  made  by  a  direction 
to  the  executors  promptly  to  apply  to  the  legislature  for  proper  acts 
of  incorporation,  and  a  provision  that  should  the  legislature  for  a 
given  number  of  years  next  after  the  testator's  decease  (provided  the 
two  youngest  of  his  executors  living  at  his  decease  or  either  of  them 
shall  so  long  live)  refuse  or  neglect  to  grant  a  proper  charter  then 

Atl.  654,  60  A.  S.  B.  308,  35  L.B.A.   Ann.  79,  26  So.  776,  48  L.R.A.  77. 
693.  17.  Webster  v.  Wiggin,  19  R.  I.  73, 

13.  Tilden  v.  Green,  130  N.  Y.  29,  31  Atl.  824,  28  L.R.A.  510. 

28  N.   E.  880,  27  A.   S.  R.   487,  14  18.  Cruikshank  v.  Home  for  Friend- 

L.R.A.  33.  less,  113  N.  Y.  337,  21  N.  E.  64,  4 

14.  Holland  v.   Alcock,  108  N.  Y.  L.R.A.  140;  Tilden  v.  Green,  130  N.  Y. 
312,  16  N.  E.  305,  2"  A.  S.  R.  420.  29,  28  N.  E.  880,  27  A.  S.  R.  487, 

15.  McDonogh  v.  Murdock,  15  How.  14  L.R.A.  33. 

367,  14  U.  S.  (L.  ed.)  732.     See  also  Note:  49  A.  S.  R.  119. 

CH.4RITIBS,  vol.  5,  p.  321;  Municipal  19.  Tilden  v.  Green,  130  N.  Y.  29, 

Corporations,  vol.  19,  pp.  777-779.  28  N.  E.  880,  27  A.  8.  R.  487,  14 

16.  Meunier's    Succession,    52    La.  L.R.A.  33. 
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that  the  gift  should  pass  to  others.**  In  a  case  in  which  a  will  left 
a  life  estate  to  a  living  person  and  then  gave  the  remainder  to  a 
corporation  to  be  organized,  the  court  upheld  the  will  on  the  ground 
that  it  must  be  assumed  that  the  testator  intended  to  make  a  valid 
devise,  and  to  that  end  he  intended  that  his  devisee  would  be  capable 
of  taking  the  devise  when  the  time  came,  and  that  everything  would 
be  done  before  that  time  arrived  which  might  be  necessary  to  render 
it  capable  of  taking.* 

42.  Future  Incorporation  as  an  Uncertain  Event. — Sometimes  the 
courts  avoid  the  necessity  of  considering  the  future  incorporation  of 
the  devisee  as  an  uncertain  event  which  may  not  happen  within  the 
period  allowed  under  the  rule  against  perpetuities  by  resorting  to 
the  view  that  a  devise  for  a  charitable  purpose  is  not  within  the  scope 
of  this  rule,*  or  by  holding  that  a  gift  in  trust  for  a  charity  not 
existing  at  the  date  of  the  gift,  and  the  beginning  of  whose  existence 
is  uncertain,  is  valid,  provided  there  is  no  gift  of  the  property  mean- 
while to  or  for  the  benefit  of  any  private  corporation  or  person.*  This 
principle  has  been  invoked  to  sustain  a  grant  of  land  to  trustees 
for  the  purpose  of  founding  an  institution  for  the  education  of  the 
youth  in  a  particular  county,  the  trustees  to  sell  the  land  and  to  account 
for  and  pay  over  the  proceeds  to  a  certain  officer  of  the  institution, 
although  it  was  not  established  or  incorporated  in  the  lifetime  of  the 
donor.*  It  has  been  asserted  that  there  is  no  more  reason  why 
property  cannot  be  given  to  a  corporation  to  be  formed  after  the 
death  of  the  testator  than  to  persons  thereafter  to  be  born.*  Accord- 
ingly, where  a  gift  is  an  absolute  and  immediate  devotion  of  the  sub- 
ject of  the  testator's  benefactions  to  the  public  for  the  charitable  pur- 
pose designated  in  the  will,  the  gift  may  be  upheld  in  spite  of  the 
rule  against  perpetuities,  and  a  corporation  may  be  made  a  means 
for  making  the  gift,  effective;  but  the  corporation  is  not  viewed  aa 
the  donee  for  whose  benefit  it  is  given  and  the  gift  may  be  upheld 

20.  BurriU  v.  BoardmaD,  43  N.  Y.  303,  24  U.  S.  (L.  ed.)  450. 
254,  3  Am.  Rep.  694.  3.  Russell  v.  Allen,  107  U.  S.  162, 

1.  Lougheed  v.  Dykeman's  Baptist  2  S.  Ct.  327,  27  U.  S.  (L.  ed.)  397 
Church,  129  N.  Y.  211,  29  N.  E.  249,  This  is  in  harmony  with  the  view  of  the 
14  L.R.A.  410  and  note.  For  the  American  courts  on  the  validity  of  fu- 
general  law  governing  gifts  to  chari-  ture  charitable  gifts  depending  on  the 
ties  not  in  being,  see  Charities,  vol.  5,  acts  of  third  persons  which  may  or 
P-  303.  may  not  occur  within  the  time  allowed 

2.  Inglis  V.   Sailors'  Snug  Harbor,  by  the  rule.    See  supra,  par.  39. 

3  Pet  99,  7  U.  S.  (L.  ed.)  617:  Hop-       4.  Russrll  v.  Allen,  107  U.  S.  162, 
kins  V.  Grimshaw,  165  U.  S.  342,  17  2  S.  Ct.  327,  27  U.  S.  (L.  ed.)  397. 
S-   Ct  401,  41  U.   S.    (L.  ed.)    738;       5.  St.  John  v.  Andrews  Institute  for 
Ould    V.    Washington    Hospital    for  Girls,  191  N.  Y.  264,  82  N.  E.  98L 
Foundlings,  1  Mc Arthur  (D.  C.)  541,  14  Ann.  Cas.  708. 
29  Am.  Rep.  605,  affirmed  95  U.  S. 
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although  the  corporation  is  never  created.*  Even  where  property 
is  given  to  trustees  for  a  charitable  purpose,  and,  as  an  incidental 
means  of  carrying  out  the  trust,  general  directions  are  given  the 
trustees  to  convey  to  a  corporation  thereafter  to  be  organized,  the  gift 
may  be  upheld  even  if  for  any  reason  it  should  be  impossible  to 
organize  the  corporation.'  It  also  seems  possible  for  a  bequest  on 
charitable  uses  to  take  effect  as  an  executory  devise  to  a  corporation 
subsequently  acquiring  the  capacity  to  hold.*  Another  method  of 
solving  the  problem  presented  in  the  authorities  already  cited  is  to 
have  the  courts  wait  a  reasonable  length  of  time  and  see  whether  or 
not  a  corporation  is  duly  organized  as  called  for  by  the  testator's  will. 
It  has  been  held,  in  accordance  with  this  view,  that  a  devise  will 
be  void  only  on  condition  that  the  devisee  fails  to  become  incorpo- 
rated within  a  reasonable  time.* 

43.  Gifts  to  Corporations  for  Benefit  of  Others. — ^It  seems  that 
where  there  is  a  devise  or  legacy  to  a  corporation  for  any  of  its 
authorized  agencies,  the  gift  will  be  sustained  even  though  the  desig- 
nated beneficiaries  may  be  unincorporated  associations.  The  general 
rule  in  such  cases  is  that  the  donation  will  be  regarded  as  made  to 
the  corporation  not  in  trust  but  merely  upon  condition  that  it  be 
applied  to  the  particular  corporate  use,  unless  the  intention  to  create 
a  trust  be  clear;  and  such  a  disposition  is  held,  therefore,  not  to 
violate  the  rule  against  perpetuities  or  to  be  void  because  of  uncer- 
tainty as  to  its  objects.^®  For  example  where  a  testator  left  funds 
'4n  trust''  with  an  incorporated  missionary  society  for  a  designated 
missionary  purpose,  it  has  been  held  that  it  does  not  constitute  a 
trust,  but  a  gift  to  the  society  for  use  in  the  line  of  its  mission 
work,  and  therefore  that  it  is  not  contrary  to  the  rule  against  per- 
petuities.^^ 

44.  Gifts  to  Officials  and  Unincorporated  Societies. — The  law  seems 
to  be  settled  that  an  unincorporated  society  may  be  a  trustee,  and 
may  be  invested  with  a  discretion  as  to  the  'administration  of  a 

6.  Crerar  v.  Williams,  145  111.  625,  9.  Lane  v.  Eaton,  69  Mino.  141,  71 
34  N.  E.  467,  21  L.R.A.  454;  Frank-  N.  W.  1031,  65  A.  S.  R,  559,  38 
lin  V.  Hastings,  253  111.  46,  97  N.  E.  L.R.A.  669.  This  view  is  in  harmonv 
265,  Ann.  Cas.  1913A  135.  with  the  position  taken  by  the  English 

7.  Codman  v.  Brigham,  187  Mass.  courts  when  a  gift  to  a  charity  is 
309,  72  N.  E.  1008,  105  A.  S.  R.  394;  made  dependent  on  the  acts  of  third 
Ould  V.  Washington  Hospital,  95  U.  persons.     See  supra,  par.  39. 

S.  303,  24  U.  S.  (L.  ed.)  450.  10.  Snowden   v.   Crown   Cork,   etc., 

8.  Inglis  V.  Sailors'  Snug  Harbor,  Co.,  114  Md.  650,  80  Atl.  510,  Ann. 
3  Pet.  99,  7  U.  S.  (L.  ed.)  617;  Ould    Cas.  1912A  679. 

V.  Washington  Hospital,  95  U.  S.  303,  11.  Woman's     Foreign     Missionary 

24  U.  S.  (L.  ed.)  450;  Russell  v.  Al-  Soc.  v.  Mitchell,  93  Md.  199,  48  Atl. 

len,  107  U.  S.  163,  2  S.  Ct.  327,  27  737,    53    L.R.A.    711;     Snowden    v. 

U.  S.  (L.  ed.)  397;  Mclntire  v.  Zanes-  Crown  Cork,  etc.,  Co.,  114  Md.  650, 

ville  Canal,  etc.,  Co.,  9  Ohio  203,  34  80  Atl.  510,  Ann.  Cas.  1912A  679. 
Am.  Dec.  436. 
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charitable  gift.^  The  officers  of  an  unincorporated  association  may 
be  made  the  devisees  in  place  of  the  society.  Thus  it  has  been 
decided  that  a  gift  may  be  made  to  the  rector,  church  wardens,  and 
vestrymen  of  an  unincorporated  religious  society,  in  trust  to  pay 
the  salary  of  the  rectors  of  the  parish  forexer,  or  for  church  purposes 
only,  without  infringing  the  rule  against  perpetuities.^'  But  on 
the  other  hand  it  has  been  asserted  that  a  devise  to  an  officiating 
priest  and  his  successors  not  being  a  corporation  sole  is  against  the 
policy  of  the  law  and  void  as  tending  to  create  a  perpetuity.^*  A 
bequest  in  trust  to  the  mayor  of  a  city  and  the  presidents  of  two 
incorporated  societies  and  their  successors  to  hold  in  trust  forever 
has  likewise  been  adjudged  to  be  invalid  as  constituting  an  unlawful 
suspension  of  ownership  of  the  estate,  on  tlie  ground  that  the  persons 
described  by  their  official  designation  and  their  successors  and  not 
the  corporations  with  which  they  are  connected  were  intended  to 
be  made  trustees  by  such  a  will.^**  It  seems  that  when  a  devise  is 
made  to  an  officer  of  an  unincorporated  society  of  a  gift  which  is 
lo  be  applied  to  the  uses  and  purposes  of  such  society  the  validity 
of  the  gift  will  be  measured  by  the  tests  applicable  to  trusts  created 
for  unincorporated  associations.^*  In  applying  the  rule  against  per- 
petuities in  all  such  cases  care  must  be  taken  to  distinguish  between 
gifts  which  fail  because  of  undue  remoteness  in  the  vesting  of  future 
interests,,  and  those  in  which  the  gift  is  void  for  want  of  capacity  of 
the  devisee  to  take.*' 

45.  Vested  Gifts  to  Charities  with  Enjoyment  Postponed. — As 
in  the  case  of  ordinary  gifts,  where  a  grant  or  devise  is  made  to 
a  charity  or  in  trust  for  a  charitable  purpose  and  it  vests  within 
the  time  allowed  by  the  rule  against  perpetuities,  it  is  immaterial 
that  the  actual  enjoyment  commenced  is  postponed  beyond  the  period 
prescribed  by  the  rule.*®  An  immediate  gift  to  a  charity  is  valid, 
although  the  particular  application  of  the  fund  directed  by  the  will 
may  not  of  necessity  take  effect  within  any  assignable  limit  of  time, 
or  may  never  take  effect  at  all,  except  on  the  occurrence  of  events  in 
their  essence  contingent  and  uncertain.*^  Even  a  direction  that  a 
fund  in  trust  for  charitable  uses  should  not  be  applied  for  the  benefit 
of  the  objects  of  the  charity  until  a  certain  event,  such  as  the  accu- 
mulation of  a  fund  to  a  designated  amount,  may  be  treated  not  as 

12.  See  Charities,  vol.  5,  p.  316.  17.  In   re   John,   30   Ore.   494,   47 

13.  Alden  v.  St.  Peter's  Parish,  158  Pac.  341,  50  Pac.  226,  36  L.R.A.  242. 
HI.  631,  42  N.  E.  392,  30  L.R.A.  232.  18.  Codman  v.  Brigham,  187  Mass. 

14.  McGirr  v.  Aaron,  1  Pen.  &  W.  309,  72  N.  E.  1008,  105  A.  S.  E.  394. 
(Pa.)  49,  21  Am.  Dec.  361.  As  to  the  general  rule  on  the  postpone- 

16.  Cottman  v.  Grace,  112  N.  Y.  299,   ment  of  enjoyment,  see  sui^ra,  par.  12. 
19  N.  E.  839,  3  L.R.A.  145.  19.  In  re  Swain,  [1905]  1  Ch.  669, 

16.  Fairchild  v.  Edson,  154  N.  Y.   2  British  Rul.  Gas.  872  and  note. 
199,  48  N.  E.  541.  61  A.  S.  R.  609.       Note:  Ann.  Gas.  1913A  139. 
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being  a  condition  precedent  to  the  charitable  gift  coming  into  effect, 
but  as  a  direction  intended  to  govern  the  beneficial  working  of 
the  charity.^®  The  principle  governing  the  postponement  of  the 
future  enjoyment  of  a  vested  charitable  gift  finds  an  important  appli- 
cation in  the  case  of  gifts  which  are  made  to  depend  on  the  action 
of  third  persons.  If  the  instructions  annexed  to  such  gift  involve 
the  acts  of  others  which  may  not  be  done  within  the  time  permitted 
by  the  rule  against  perpetuities  the  gift  is  nevertheless  valid  where 
such  directions  are  simply  in  regard  to  the  mode  or  instrument  or 
machinery  adopted  by  the  testator  to  carry  into  effect  his  charitable 
purpose.  Thus  the  formation  of  a  corporation  provided  for  in  a 
will  need  not  be  a  condition  precedent  to  the  constitution  of  the 
gift  and  it  may  be  upheld,  although  the  corporation  may  never  be 
created.^    This  subject  has  been  elsewhere  considered.* 

46.  Gifts  Over  to  Charities. — The  rule  against  i)erpetuities  applies 
to  a  grant  or  devise  to  a  charity  after  one  to  a  private  person ;  ^  and 
if  a  gift  is  made  to  an  individual  which  transcends  the  rule  with 
a  gift  over  to  a  charity,  the  latter  will  be  void  on  account  of  the 
invalidity  of  the  prior  gift.*  But  if  a  devise  is  made  to  one  charity 
in  the  first  instance;  and  then  over,  on  a  contingency  which  may  not 
take  place  within  the  limit  of  that  rule,  to  another  charity,  the  limita- 
tion over  to  the  second  charity  is  nevertheless  good.**  In  other  words 
property  so  given  may  be  limited  over  from  one  charity  to  another 
on  any  event  happening  at  any  time,*  for  the  reason  that  since  one 
gift  may  be  made  to  a  charity  in  perpetuity,  the  gift  to  two  in  suc- 
cession can  be  of  no  longer  duration  or  constitute  a  greater  evil.' 

47.  Gifts  for  Monuments  and  Burial  Lots. — It  is  well  settled  that, 
in  the  absence  of  statute,  a  bequest  for  the  i>erpetual  care,  improve- 
ment, or  embellishment  of  a  tomb,  monument,  or  burial  lot  of  the 
testator,  his  family,  relatives,  or  other  individuals  named,  is  not  a 
bequest  for  a  charitable  purpose,  and  is  void  as  a  perpetuity.®  The 
repair  of  a  private  monumental  structure  is  a  matter  strictly  individual 
and  personal  and  is  an  object  in  which  the  public  has  no  interest 

20.  In  re  Swain,  [1905]  1  Ch.  669,  174,  2  S.  Ct  336,  27  U.  S.   (L.  ed.) 

2  British  Rul.  Cas.  872  and  note.  401. 

1.  Dykeman   v.   Jenkines,  179   Ind.  6.  Almy  v.  Jones,  17  R.  I.  265,  21 
549,  101  N.  E.  1013,  Ann.  Cas.  1915D  Atl.  616,  12  L.R.A.  414. 

1011.  Note:  2  British  Rul.  Cas.  880. 

2.  See  supra,  par.  39,  41.  7.  In  re  John,  30  Ore.  494,  47  Pac. 
8.  Hopkins  v.  Grimshaw,  165  U.  S.   341,  50  Pac.  226,  36  L.R.A.  242. 

342,  17  S.  Ct.  401,  41  U.  S.  (L.  ed.)       8.  See  Chaiutibs,  vol.  5,  pp.  33&- 

739.  337.     See  also  Read  v.  Williams,  126 

4.  Crerar  v.  Williams,  145  111.  625,  N.  Y.  660,  26  N.  E.  730,  21  A.  S.  R. 
.34  N.  E.  467,  21  L.R.A.  454.  748. 

5.  Jones  v.  Habersham,  107  U.  S. 
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but  stands  on  the  same  footing  as  an  expensive  funeral.^  There 
are  a  number  of  English  cases,  however,  which  base  an  exception  to 
the  general  rule  on  the  fact  that  the  tomb  or  monument  directed 
in  the  particular  instance  to  be  kept  in  repair  is  part  of  the  fabric 
of  a  church;  and  so,  being  equivalent  to  a  bequest  in  trust  to  keep 
the  church  in  repair,  a  bequest  for  the  maintenance  of  such  monu- 
ment falls  within  the  exception  to  the  rule  against  perpetuities  which 
exist  in  the  case  of  gifts  to  a  charitable  use.*®  And  in  that  country 
it  has  even  been  held  that  a  bequest  for  the  purpose  of  keeping  in 
good  order  burial  grounds  the  use  of  which  is  restricted  to  members 
of  the  Society  of  Friends  is  a  gift  for  the  advancement  of  religion 
and  therefore  a  valid  charitable  legacy.** 

48.  Effect  of  Statutes  on  Gifts  to  Charities. — ^The  reason  sometimes 
assigned  for  the  exemption  of  charities  from  the  operation  of  the  rule 
against  perpetuities  is  that  this  result  was  due  to  the  statute  of 
Elizabeth  in  regard  to  charitable  uses  (43  Eliz.  c.  4)**  which  was  pro 
tanto  a  revocation  of  the  prior  statutes  of  mortmain.*'  Yet  the  same 
general  principle  that  the  rule  against  perpetuities  does  not  apply 
to  charities  is  recognized  in  jurisdictions  in  which  the  statute  of 
43d  Elizabeth  is  not  in  force.**  The  exception  of  charities  from 
the  rule  against  perpetuities  may  be  expressly  made  by  the  constitu- 
tion or  laws  of  a  state.**  Special  statutes  are  sometimes  enacted  fixing 
the  limits  of  the  charitable  uses  which  are  taken  out  of  the  rule 
and  when  this  is  done  such  statutes  may  either  widen  or  narrow 
the  scope  of  the  favored  class.  For  example  a  law  may  exempt  from 
the  rule  all  corporations  which  are  formed  for  advancing  literary  or 
charitable  ends  but  not  strictly  religious  corporations.**  In  some 
parts  of  the  United  States  the  common  law  respecting  the  charitable 
uses  has  never  been  adopted,  and  where  such  is  the  case  a  perpetuity 
will  not  be  permitted,  even  though  its  object  is  a  public  charity.*' 

Statutory  Modification  of  Rule 

49.  Adoption  of  the  Rule  at  Common  Law. — ^The  rule  against  per- 
petuities is  regarded  as  founded  on  public  policy  *®  and  is  considered 

9.  Bates  v.  Bates,  134  Mass.  110,  46  Foundlinprs,  1  MacArthur  (D.  C.)  541, 
Am.  Rep.  305.  29  Am.  Rep.  605,  affirmed  95  U.  S. 

10.  Note:  1  British  Rul.  Cas.  936.  303,  24  U.  S.  (L.  ed.)  450. 

11.  In  re  Manser,  [1905]  1  Ch.  68,  15.  People  v.  Cogswell,  113  Cal.  129, 
1  British  Rul.  Cas.  923  and  note.  45  Pac.  270,  35  L.R.A.  269. 

12.  Franklin  v.  Hastings,  253  111.  16.  DeWolf  v.  Lawson,  61  Wis.  469, 
46,  97  N.  E.  265,  Ann.  Cas.  1913A  135  21  N.  W.  615,  50  Am.  Rep.  148. 

and  note.  17.  Note :  49  A.  S.  R.  127. 

13.  Note:  14  L.R.A.(N.S.)  66.  As  18.  Hunt  v.  Wright,  47  N.  H.  396, 
to  the  relationship  between  mortmain  93  Am.  Dec.  451;  Coggins'  Appeal, 
statutes  and  the  rule  against  perpetu-  124  Pa.  St.  10, 16  Atl.  579,  10  A.  S.  R. 
ities,  see  supra,  par.  8.  565. 

14.  Ould  ▼.  Washington  Hospital  for       Note:  21  Eng.  Rul.  Cas.  131. 
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as  so  firmly  imbedded  in  our  system  of  jurisprudence  as  not  to  be 
disturbed  except  by  a  statute.^*  The  rule  is  operative  in  all  the 
English  colonies  where  the  principles  of  the  common  law  prevail,*® 
and  the  exception  made  .by  the  English  law  of  gifts  for  purposes, 
useful  and  beneficial  to  the  public,  which,  in  a  wide  sense  of  the 
term,  are  called  charitable  uses,  has  likewise  been  treated  as  appli- 
cable to  English  colonies.*  Apart  from  statutory  modifications  the 
rule  has  been  developed  and  adopted  in  America  in  the  same  form 
as  in  England,  and  the  leading  principles  which  have  been  laid 
down  by  the  English  courts  have  been  followed  in  this  country.* 

50.  Statutory  Modifications. — In  the  different  jurisdictions  in  the 
United  States  there  have  been  numerous  statutory  declarations  and 
modifications  of  the  rule  against  perpetuities.'  In  a  few  states  the 
subject  has  been  regarded  as  worthy  of  constitutional  limitations, 
declaring  either  that  perpetuities  should  or  ought  not  to  be  allowed, 
or  that  the  legislature  should  take  action  so  as  to  prevent  them.* 
In  one  or  two  states  it  is  provided  that  an  estate  can  be  granted 
only  to  persons  in  being  and  to  their  immediate  descendants.*  In 
other  states  the  vesting  of  a  future  interest  can  be  postponed  only 
during  the  period  of  two  lives  in  being,®  and  in  still  other  states 
the  rule  in  its  common  law  form  has  been  substantially  re-enacted 
in  the  form  of  statutes  or  code  provisions.^ 

51.  Limitation  of  Period  to  Two  Lives. — One  of  the  most  impor- 
tant forms  of  the  statutory  modifications  of  the  rule  against  perpetui- 
ties is  that  which  provides  that  the  vesting  of  future  contingent 
estates  or  the  absolute  ownership  of  property  shall  not  be  postponed 
beyond  two  lives  in  being  at  the  time  of  creation  of  such  estates.' 
Both  real  estate  and  personalty  are  covered  by  this  statutory  rule,' 
and  a  possibility  of  postponement  beyond  two  lives  for  any  time, 

19.  Coggins'  Appeal,  124  Pa.  St.  Nat.  Bank,  164  la.  402,  145  N.  W.  948, 
10,  16  Atl.  679,  10  A.  S.  R.  565.  Ann.  Cas.  1916D  481. 

20.  Notes :  90  Am.  Dec.  101 ;  21  Eng.       Note :  21  Eng.  Rul.  Cas.  160. 

Rul   Cas   131  ^*  Burrill  v.   Boardman,  43  N.   Y. 

1.'  Note:  21  Eng.  Rul.  Cas.  131.  ^4,    3    Am    Rep     694.    Cottman   v 

2.  Note:  21  Eni.  Rul.  Cas.  154.  ?rac«^  ^}l^-J:  ^?^,\^^  \F'  ^\l 
Q    XT  4.      no   A^  Tir...   ino  L.R.A.  145;  Fairchild  v.  Edson,  154 

3.  No  e:  90  Am   pec.  102  ^   ^  ^3  ^^   ^   ^     ^^  ^   ^^  ^ 

r.  \'  n^'^^Vaf  ^-  ^-  ^*  ^     '  ^'   609;  Herzog  v.  Title  Guarantee,  etc., 

Rul.  Cas.  160.        ^    ^   ^^^  Co.,  177  N.  Y.  86,  69  N.  E.  283,  67 

5.  Note:  49  A.  S.  R.  118.  lj^j^   145.  j^ane  v.  Gott,  24  Wend. 

6.  Note:  49  A.  S.  R.  118.  As  to    /^  y.)  641  35  Am.  Dec.  641. 

this  type  of  law,  see  the  next  follow-  Notes:  9o'  Am.  Dec.  102;  21  Eng, 

ing  paragraph.  Rul.  Cas.  160,  161. 

7.  Chilcott  V.  Hart,  23  Colo.  40,  45  9.  Burrill  v.  Boardman,  43  N.  Y. 
Pac.  391, 35  L.R.  A.  41 ;  Meek  v.  Briggs,  254,  3  Am.  Rep.  694 ;  Greenland  v. 
87  la.  610,  54  N.  W.  456,  43  A.  S.  R.  Waddell,  116  N.  Y.  234,  22  N.  E.  367, 
410 ;    Wilson    y.    Independence    First  15  A.  S.  R.  400. 
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however  short,  is  fatal.*®  As  in  the  case  of  the  common  law  rule 
it  is  immaterial  that  it  turns  out  by  subsequent  events  that  the  estate 
vests  within  the  prescribed  period.**  One  effect  of  measuring  only 
by  two  lives  the  period  permitted  by  the  rule  against  perpetuities 
in  this  statutory  form  is  that  any  postponement  of  the  vesting  of  a 
future  estate  for  a  period  measured  by  years  contravenes  the  rule 
and  is  void**  and  it  is  immaterial  how  short  the  period  may  be.*' 
It  has  been  asserted  that  the  statutory  form  of  the  rule  is  to  be 
regarded  as  establishing  a  different  system  and  rule  from  that  recog- 
nized in  jurisdictions  adhering  to  the  common  law.** 

52.  Conflict  of  Laws. — Since  for  purposes  of  descent  the  law  ol 
the  jurisdiction  in  which  real  estate  is  situated  is  the  one  which  gov- 
erns,** the  law  of  that  jurisdiction  is  applied  in  determining  the 
validity  of  a  devise  of  the  land  in  regard  to  the  rule  against  perpetui- 
ties.** On  the  other  hand  the  laws  of  the  testator's  domicil  govern 
the  disposition  of  his  personalty,  and  the  proceeds  of  his  realty  there 
situate,  and  a  direction  to  invest  such  proceeds  in  another  state  on 
trusts  forbidden  by  the  rule  against  perpetuities  as  enforced  by  the 
law  of  the  domicil  cannot  bo  sustained,  though  such  trusts  would 
be  valid  by  the  laws  of  such  other  state.*'  Yet  if  the  disposition  of 
personal  property  does  not  conflict  with  the  rule  against  perpetuities 
in  the  state  or  country  of  the  owner's  domicil,  it  is  valid,  though 
such  personalty  is  situated  in  another  state,  and  the  disposition  could 
not  be  sustained  if  the  rule  against  perpetuities  there  existing  were 
applicable  to  it.**  Where  testamentary  gifts  to  cemetery  companies 
are  permitted  by  the  law  of  the  testator's  domicil,  there  seems  to 
be  no  objection  to  permitting  a  foreign  cemetery  company  from 
receiving  a  devise  for  the  perpetual  maintenance  of  a  burial  lot 
located  in  its  cemetery  in  the  state  of  its  incorporation.**  It  has 
also  been  decided  that  a  gift  in  trust  to  a  charity  in  a  foreign  country 
in  which  the  trustees  are  competent  to  take  and  hold  and  the  trust 
is  capable  of  being  executed  and  enforced  is  not  invalid  because 
such  a  trust  would  contravene  the  law  of  the  testator's  domicil  in 
respect  to  the  creation  of  trusts  in  perpetuity.* 

10.  Burrill  V.  Boardman,  43  N.  Y.   Y.)  213,  32  Am.  Dec.  623;  Lawrence's 
264,  3  Am.  Rep.  694.  Estate,  136  Pa.  St.  354,  20  Ail.  521, 

11.  Herzog  v.  Title  Guarantee,  etc.,  20  A.  S.  R.  925, 11  L.R.A.  86. 
Co.,  177  N.  Y.  86,  69  N.  E.  283,  67       Note:  49  A.  S.  R.  124. 

L.R.A.  146.  17.  Wood  v.  Wood,  5  Paige  (N.  Y.) 

12.  Cottman  v.  Grace,  112  N.  Y.  299,  596,  28  Am.  Dec.  451. 

19  N.  B.  839,  3  L.R.A.  145  and  note.  18.  j^ote :  49  A.  S.  R.  124. 

13.  Note:  49  A.  S.  R.  120.  19.  Iglehart  v.  Iglehart,  204  U.  8. 

14.  Blakeman  v.  Miller,  136  Cal.  138,  478,  27  S.  Ct.  329,  61  U.  S.  (L.  ed.) 
68  Pac  587,  89  A.  S.  R.  120.  575. 

16.  See  Conflict  gf  Laws,  vol.  6,       1.  Hope  v.  Brewer,  136  N.  Y.  126, 
p.  926.  32  N.  E.  558, 18  L.R.A.  458. 

16.  Hawley  v.  James,  7  Paige  (N. 
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Effect  of  Invalidity  of  Limitations  under  RvJ,e9 

53.  Whole  Gift  in  Violation  of  Rule. — Where  an  entire  gift  or 
devise  of  property  is  made  in  such  a  way  that  to  carry  it  out  a  per- 
petuity may  be  created,  the  general  rule  is  that  such  property  goes 
to  the  residuary  estate  if  there  is  one,^  and  if  not,  to  the  heirs  or 
next  of  kin,'  although  the  will  clearly  shows  that  such  was  not  the 
testator's  intention.*  Where  a  trust  is  void  by  reason  of  the  rule 
against  perpetuities  and  no  other  provision  appears  in  the  will  gov- 
erning the  devise,  a  resulting  trust  arises  in  favor  of  the  heir  or 
next  of  kin,  and  the  estate  will  be  administered  as  intestate  property.* 
it  may  here  be  observed  that  if  the  residue  of  an  estate  be  divided 
by  the  terms  of  the  will,  and  a  part,  as  such,  be  willed  to  one  person, 
and  a  part,  as  such,  to  another,  and  the  will  is  void  as  to  one,  the 
portion  that  would  otherwise  go  one  way  will  not  be  allowed  to  swell 
the  portion  going  the  other,  but  will  pass  to  the  heirs  as  property 
undisposed  of  by  the  will,  in  the  absence  of  a  clear  intent  to  the 
contrary.* 

54.  Part  Only  of  Gift  in  Violation  of  Rule. — When  a  part  only  of 
a  gift  is  invalid  by  reason  of  the  rule  against  perpetuities  and  tho 
invalid  limitation  is  an  essential  part  of  the  general  scheme  of  the 
will  or  gift,  the  several  parts  of  the  devise  or  the  grant  are  treated 
as  inseparable  and  the  whole  is  adjudged,  void.^  But  where  the  various 
provisions  of  a  will  are  in  fact  independent  and  not  for  the  carrying 
out  of  a  common  or  general  purpose,  those  which  are  contrary  to  the 

2.  Mason  v.  Bloomington  Library  41  Pac.  772,  49  A.  S.  R.  97.  As  to 
Ass'n,  237  111.  442,  86  N.  E.  1044,  16  the  disregard  of  the  testator's  inten- 
Ann.  Cas.  603.  tion   generally   in   applying   the   rule 

Note :  49  A.  S.  R.  136.  against  perpetuities,  see  supra,  par.  18. 

A  doubt  has  been  expressed  as  re-  6.  Andrews  v.  Lincoln,  95  Me.  541, 

gards  whether  in  such  cases  real  estate  50   Atl.   898,   56   L.R.A.   103;   In  re 

will    pass    to    the   residuary    devisee,  O'Hara,  95  N.  Y.  403,  47  Am>  Rep. 

although  no  question  exists  as  to  the  53;  Webster  v.  Wiggin,  19  R.  I.  73, 

fact  that  personalty  will  pass  to  the  ^1  Atl.  824,  26  L.R,A.  510. 

residuary  legatee.    See  20  L.R.A.  517  «^^-  ^^?P°f  *^?^  ^-  Pier,  105  Wis.  485, 

note.  ^2  N.  W.  345,  76  A.  S.  R.  924,  50 

3.  Walkerly's  Estate,  108  Cal.  627,  ^•^'^-  307. 


Kr  ?-7''  'Xi"-  ??VW.  SoN^'L^t  28  K  r8T0,^27^rs: 
?;  f}''n^f^  ^^^^n^fl  ?;n^'i^^'  ^'  ^87  and  note,  14  L.R.A.  33;  In  re 
94  Atl.  2,  Ann.  Cas.  1916B  240;  Har-  Johnston,  185  Pa.  St.  179,  39  Atl.  879, 
rington  V.  Pier,  105  Wis.  485,  82  N.  64  A.  S.  R.  621;  In  re  Kountz,  213 
W.  345,  76  A.  S.  R.  924,  50  L.R.A.  Pa.  St.  390,  62  Atl.  1103,  5  Ann.  Cas. 
307.  427  and  note,  3  L.R.A.(N.S.)  639  and 

Notes:  49  A.  S.  R.  136;  20  LR.A.  note. 
617;  3  L.R.A.(N.S.)  639.  Notes:  49  A.  S.  R.  136;  20  L.R.A. 

4.  Walkerly's  Estate,  108  Cal.  627.   509;  5  Ann.  Cas.  431. 
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rule  may  be  rejected  and  the  valid  provisions  upheld.*  The  test  is 
whether  the  rejected' parts  may  be  expunged  without  essentially  chang- 
ing the  general  testamentary  scheme.*  This  can  usually  be  done  when 
it  is  clear  that  the  gifts  which  do  not  transgress  the  rule  are  so  inde- 
pendent that  it  is  manifest  that  the  testator  would  have  desired  that 
they  should  stand  if  he  had  been  aware  of  the  invalidity  of  the  rest/® 
but  if  the  valid  and  invalid  gifts  are  so  connected  that  the  presumed 
wishes  of  the  testator  would  be  defeated  if  one  portion  was  retained 
and  other  portions  rejected,  or  if  manifest  injustice  would  result  from 
such  construction  to  the  beneficiaries  or  some  of  them,  then  all  the 
gifts  must  be  construed  together  and  all  must  be  held  illegal  and 
must  fall."  An  important  class  of  cases  in  which  the  principle  under 
consideration  is  applied  consists  of  those  in  which  gifts  are  made 
concurrently  to  several  persons.  If  the  devises  are  made  independ- 
ently of  each  other,  although  of  fractional  undivided  interests,  and 
some  alone  contravene  the  rule  against  perpetuities  the  remaining 
gifts  may  be  sustained.^*  Similarly  if  an  equitable  life  estate  is  given 
to  a  person  in  the  income  from  a  specified  piece  of  land  excepted  from 
the  testator's  general  scheme  for  the  creation  of  a  trust  for  the  benefit 
of  his  grandchildren,  such  gift  will  not  fail  because  of  the  repugnancy 
of  this  scheme  to  the  rule  against  perpetuities.^'  But  if  a  part  of  the 
testator's  general  scheme  is  that  an  estate  shall  be  kept  entire  for  an 
unlawful  period,  no  part  of  the  scheme  can  be  sustained,  and  the 
estate  to  which  the  void  provisions  relate  vests  immediately  in  the 
heir.**  And  where  a  testator  who  has  no  near  kin  gives  by  one  clause 
in  his  will  property  amounting  to  practically  one-half  of  his  estate 
to  the  children  of  a  deceased  sister  and  by  other  clauses  gives  certain 
property  comprising  the  remainder  of  his  estate  to  the  children  of 
a  deceased  brother,  it  has  been  decided  that  he  thereby  manifests  an 
intention  that  the  two  sets  of  representatives  shall  share  his  estate  in 
something  like  equal  proportions,  and  if  the  clauses  of  the  will  in 
favor  of  the  children  of  the  deceased  brother  are  void  as  violating 
the  rule  against  perpetuities,  the  clause  for  the  benefit  of  the  children 
of  the  deceased  sister  will  also  be  rejected  so  that  those  intended  by 
the  testator  to  take  may  take  by  the  law  of  descent  in  two  equal  por- 

8.  Landram  v.  Jordan,  203  U.  S.  56,  This  principle  is  illustrated  in  the  case 
27  S.  Ct.  17,  51  U.  S.  (L.  ed.)  88;  of  gifts  to  a  class,  a  matter  which  has 
Reid  V.  Voorhees,  216  111.  236,  74  N.  already  been  considered.  See  supra, 
E.  804,  3  Ann.  Cas.  946  and  note.  par.  35. 

9.  Note:  3  Ann.  Cas.  950.  13.  Landram  v.  Jordan,  203  U.  S. 

10.  In  re  Johnston,  185  Pa.  St.  179,  56,  27  S.  Ct.  17,  51  U.  S.  (L.  ed.) 
39  Atl.  879,  64  A.  S.  R.  621  and  note.  88.    As  to  the  application  of  the  rule 

11.  Reid  v.  Voorhees,  216  111.  236,  74  against  perpetuities  to  gifts  to  a  class, 
N.  E.  804,  3  Ann.  Cas.  946  and  note,  see  supra,  par.  35. 

Note:  3  L.R.A.(N.S.)  640.  14.  In  re  Johnston,  185  Pa.  St.  179, 

12.  Saxton  v.  Webber,  83  Wis.  617,  39  Atl.  879,  64  A.  S.  R.  621. 
53  N.  W.  905,  20  L.R. A.  509  and  note.       Note :  5  Ann.  Cas.  432. 
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tions  in  substantial  accordance  with  the  manifest  purpose  of  the  will.^* 
The  incorporation  of  the  various  provisions  of  a  "will,  some  of  which 
do  and  some  of  which  do  not  violate  the  rule  against  perpetuities, 
into  a  trust,  has  very  little  effect  on  the  validity  or  invalidity  of  the 
instrument.  Whenever  the  valid  provisions  can  be  separated  from 
those  which  are  invalid  and  given  effect,  the  court  will  do  so.**  The 
principles  governing  the  severability  of  gifts  which  violate  the  rule 
ag€unst  perpetuities  from  those  which  do  not  likewise  axe  applied  to 
cases  in  which  a  prior  gift  is  valid  and  a  limitation  over  is  invalid, 
and  to  cases  in  which  the  first  gift  violates  the  rule  and  the  subse- 
quent limitations  do  not.  These  special  classes  of  cases  are  reserved 
for  later  and  separate  consideration.*' 

55.  Invalidity  of  Prior  Gift  as  Affecting  Later  Gift— When  a 
prior  gift  is  invalid  as  in  violation  of  the  rule  against  perpetuitiei* 
the  general  rule  is  that  all  limitations  subsequent  thereto  are  likewise 
void  and  necessarily  fall/*  unless  the  prior  gift  fails  at  once  and  as 
a  matter  of  law  on  the  face  of  the  will.**  But  the  failure  of  a  trust 
for  a  term  of  years  because  it  violates  the  rule  against  perpetuities 
will  not  defeat  the  remainder  where  the  trust  is  for  the  benefit  of  the 
remaindermen,  for  whose  benefit  it  is  to  be  administered,  and  among 
whom  the  property  is  to  be  divided  on  its  termination.*®  Nor  are 
limitations  over  provided  for  in  a  will  so  as  to  take  effect  in  default 
of  appointment  under  a  power  necessarily  invalid  because  of  the 
invalidity  of  the  power  by  reason  of  the  rule  against  perpetuities, 
unless  they  are  themselves  obnoxious  to  the  rule  against  perpetuities.*^ 

56.  Devolution  of  Void  Later  Gift. — It  is  sometimes  said  that 
where  a  devise  fails  and  cannot  be  carried  into  effect  because  it  violates 
a  provision  of  law,  the  fee  vests  in  the  person  or  persons  holding  the 
last  preceding  estate.*  It  is  true  that  where  the  preceding  estate  is  a  fee 
simple  subject  to  conditional  limitations  which  are  void  for  remote- 
ness, the  holder  of  the  preceding  estate  is  permitted  to  retain  this 
estate  in  fee  simple  absolutely,  discharged  of  all  conditional  limita- 
tions.* For  example  where  a  devise  is  made  to  a  man  and  his  heirs 
forever,  and  for  want  of  such  heirs  then  to  a  stranger  in  fee,  the 

15.  Reid  v.  Voorhees,  216  111.  236,       20.  Johnson  v.  Preston,  226  HI.  447, 
74  N.  E.  804,  3  Ann.  Cas.  946  and   80  N.  E.  1001,  10  L.R.A.(N.S.)  564. 
note.  21.  Note:  21  Eng.  Bui.  Cas.  135. 

16.  Note :  20  L.R. A.  512.  As  to  the  1.  United  States  Fidelity,  etc.,  Co. 
general  application  of  the  rule  against  v.  Douglas,  134  Ky.  374,  120  S.  W. 
perpetuities  to  trusts,  see  supra,  par.   328,  20  Ann.  Cas.  993. 

33.  2.  Johnson  v.  Preston,  226  111.  447, 

17.  See  infra,  par.  55,  56.  80  N.  E.  1001,  10  L.R.A.(N.S.)  564; 

18.  Quinlan  v.  Wickman,  233  111.  Graham  v.  Whitridge,  99  Md.  248,  57 
39,  84  N.  E.  38,  17  L.R.A.(N.S.)  216.  Atl.  609,  58  Atl.  36,  66  L.R.A.  408; 

Note:  21  Eng.  Rul.  Cas.  135.  Brattle    Square    Church   v.    Grant,   3 

19.  Bullard  v.  Shirlev,  153  Mass.  Gray  (Mass.)  142,  63  Am.  Dec.  725; 
559,  27  N.  E.  766,  12  L.R.A.  110.  Van  Home  v.  Campbell,  100  N,  Y. 
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devise  over  to  the  stranger  would  be  void  for  remoteness,  and  the  first 
taker  will  have  a  fee  simple  absolute.*  And  in  like  manner  a  limita- 
tion to  one  and  the  heirs  of  his  body  and  if  he  dies  without  such  heirs 
then  over  gives  the  first  taker  an  estate  tail  on  failure  of  the  limitation 
over  for  remoteness,*  or  in  jurisdictions  in  which  entails  have  been 
abolished  the  first  taker  will  receive  an  absolute  estate  in  fee  simple.* 
Similarly  a  legacy,  given  subject  to  a  conditional  limitation  which 
is  void  for  remoteness^  vests  absolutely  in  the  first  taker.*  But  where 
the  devise  is  of  a  base  or  qualified  fee  with  limitations  over  which  are 
void  for  remoteness,  the  estate  so  granted  will  determine  on  the  con- 
tingency named.'  Likewise  if  the  holder  of  the  preceding  estate  has 
merely  a  life  estate  it  will  not  be  enlarged  by  reason  of  the  invalidity 
of  the  future  limitations.*  Nor  will  the  courts  permit  the  rejecting  of 
a  portion  of  the  language  of  a  devise  in  such  a  way  that  by  mere  con- 
struction an  invalid  devise  will  be  sustained.*  A  gift  which  fails  for 
remoteness  is  not  allowed  to  go  to  the  persons  designated  as  its  re- 
cipients unless  they  are  otherwise  entitled  to  take  as  heirs,  next  of 
kin  or  residuary  legatees  or  devisees.^* 

57.  Invalidity  of  Second  Gift  as  Affecting  Prior  Gift— It  is  a 
general  rule  that  where  an  interest  or  estate  is  given  by  deed  or  will 
with  a  limitation  over  on  a  specified  contingency,  and  the  limitation 
is  void  as  transgressing  the  rule  against  perpetuities,  it  is  proper,  for 
the  purpose  of  determining  its  effect  on  the  prior  disposition  of  the 
property,  to  treat  the  limitation  as  stricken  out,  leaving  the  prior 
disposition  to  operate  as  if  a  limitation  over  had  never  been  made.^* 
In  other,  words  if  a  limitation  over  is  void  by  reason  of  its  remote- 
ness, it  places  all  prior  gifts  in  the  same  situation  as  if  the  devise  over 
had  been  wholly  omitted.^*  An  absolute  bequest  which  has  once 
vested  in  interest  in  the  beneficiary  will  not  be  divested  for  the  benefit 

287,  3  K.  E.  316,  771,  53  Am.  Rep.       Notes:    20    L.R.A.    517;    5    L.R.A. 

166;  Saxton  v.  Webber,  83  Wis.  617,    (N.S.)  639;  6  Ann.  Cas.  434. 

63  N.  W.  905,  20  L.R.A.  509  and  note.       9.  Raid  v.  Voorhees,  216  111.  236,  74 

Notes:    20    L.R.A.    515;    3    L.R.A.  N.  E.  804,  3  Ann.  Cas.  946. 
(N.S.)  639;  5  Ann.  Cas.  433.  10.  Note:  20  L.R.A.  517. 

3.  Brattle  Square  Church  v.  Grant,       11.  Quinlan   v.    Wickman,   233  111. 
3  Gray  (Mass.)  142,  63  Am.  Dec.  725.  39,  84  N.  E.  38,  17  L.R.A.(N.S.)  216; 

4.  Note:  20  L.R.A.  516.  Graham  v.  Whitridge,  99  Md.  248,  57 

5.  Note:  5  Ann.  Cas.  434.  Atl.  609,  58  Atl.  36,  66  L.R.A.  408; 

6.  Note :  5  Ann.  Cas.  434.  Goffe  v.  Goffe,  37  R.  I.  542,  94  Atl.  2, 

7.  Note:  3  L.RA.(N.S.)   640.  Ann.  Cas.  1916B  240. 

8.  Quinlan  v.  Wickman,  233  111.  39,       Note :  49  A.  S.  R.  136. 

84  N.   E.   38,   17  L.R.A.(N.S.)    216;       12.  Brattle  Square  Church  v.  Grant, 

Graham  v.  Whitridge,  99  Md.  248,  57  3  Gray  (Mass.)  142,  63  Am.  Dec.  725; 

AU.  609,  58  Atl.  36,  66  L.R.A.  408;   Gray  v.  Whittemore,  192  Mass.  367, 

Brattle   Square   Church    v.   Grant,   3  78  N.  E.  422,  116  A.  S.  R.  246,  10 

Gray  (Mass.)  142,  63  Am.  Dec.  726;   L.R.A.(N.S.)  1143. 

Goffe  V.  Goffe,  37  R.  I.  542,  94  Atl.       Note:  3  L.RA.(N.S.)  639. 

2,  Ann.  Cas.  1916B  240. 
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of  the  testator's  heirs  merely  because  a  subsequent  limitation  is  void 
for  remoteness.*'  By  reason  of  this  rule  where  a  void  remainder 
follows  a  life  estate  the  life  estate  will  ordinarily  be  upheld.**  Thus 
if  a  bequest  of  a  life  estate  is  made  for  the  benefit  of  a  testator's 
daughter  with  remainder  to  her  children  under  conditions  rendering 
the  remainder  void  under  the  rule  against  perpetuities  the  life  estate 
may  be  upheld.**  A  trust  for  the  benefit  of  the  testator's  great  grand- 
children may  be  void  as  in  violation  of  the  rule  against  perpetuities 
although  the  prior  gift  to  the  children  and  grandchildren  is  valid.** 
Similarly  where  a  power  of  appointment  is  exercised  by  creating  a 
valid,  particular  estate,  and  limiting  a  remainder  thereon  which  is 
void  for  remoteness,  the  invalidity  of  the  remainder  will  not  invalidate 
the  whole  appointment,  but  it  will  be  upheld  as  to  the  particular 
estate.*'  The  operation  of  these  principles  is  subject  to  the  general 
rule  that  whenever  valid  and  invalid  gifts  form  part  of  the  same 
general  scheme  the  effect  of-  the  rule  against  perpetuities  will  be  to 
cause  the  valid  parts  to  fall  with  the  invalid  ones.*®  In  such  cases 
the  failure  of  contingent  remainders  which  do  not  vest  until  a  time 
which  is  too  remote  will  cause  the  antecedent  particular  estate  to  fail 
and  render  the  heirs  at  law  of  the  testator  entitled  under  the  intestate 
laws  to  immediate  possession.*® 

58.  Estoppel  to  Invoke  Rule, — The  general  principles  of  estoppel 
appear  to  govern  the  right  of  persons  interested  in  an  estate  to 
raise  the  question  as  to  the  validity  under  the  rule  against  perpetuities 
of  gifts  made  or  awarded  to  others  sharing  in  such  estate.^^  Ordinarily 
the  fact  that  the  widow  of  a  testator  and  his  heirs  have  accepted 
legacies  bequeathed  to  them  cannot  estop  them  from  urging  that  the 
disposition  of  property  made  by  the  will  is  offensive  to  the  law  against 
perpetuities,  and  should  therefore  be  disregarded.*  Where  property 
is  awarded  by  agreement  to  the  "heirs"  of  life  tenants  in  evasion  of 
a  statute  against  perpetuities,  it  has  been  held  that  a  child  of  one  of 
the  life  tenants  cannot  during  the  lifetime  of  such  life  tenant  claim 
.as  an  heir  and  assert  an  estoppel  against  the  disturbance  of  a 
distribution  to  such  life  tenant  and  her  heirs,  since  such  child  cannot 
identify  himself  as  an  "heir"  of  a  living  person,  at  least  where  he 

13.  Gray  v.  Whittemore,  192  Mass.  17.  Lawrence's  Estate,  136  Pa.  St. 
367,  78  N.  E.  422,  116  A.  S.  R.  246,  354,  20  Atl.  521,  20  A.  S.  E.  926,  11 
10  L.R.A.(N.S.)  1143.  L.R.A.  85. 

14.  Nellis  v.  Rickard,  133  Cal.  617,  18.  See  supra,  par.  54. 

66  Pac.  32,  85  A.  S.  R.  227.  19.  In  re  Kountz,  213  Pa.  St.  390, 

Note:  3  L.R.A.(N.S.)   640.  62  Atl.   1103,  5  Ann.   Cas.  427  and 

15.  Quinlan  v.  Wickman,  233  111.  39,  note,  3  L.R.A.(N.S.)  639  and  note. 
84  N.  E.  38,  17  L.R.A.  (N.S.)  216.  20.  As  to  the  general  principles  of 

16.  McArthur  v.  Scott,  113  U.  S.  estoppel,  see  Estoppel,  vol.  10,  p.  669. 
340,  5  S.  Ct.  652,  28  U.  S.  (L.  ed.)  1.  Walkerly's  Estate,  108  Cal.  627, 
1015 ;  Goffe  v.  Goffe,  37  R.  I.  542,  94  41  Pac.  772,  49  A.  S.  R.  97. 

Atl.  2,  Ann.  Cas.  1916B  240. 
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has  not  been  induced  to  do  or  forbear  doing  anything  by  the  conduct 
of  another  to  furnish  the  foundation  of  an  estoppel.* 

III.  Rule  against  Restraints  on  Alienation 

Scope  of  Rule  ^ 

59.  Early  Statutes  Affecting  Power  of  Alienation. — ^Restraints  on 
alienation  of  lands  held  in  fee  simple  were  of  feudal  origin.  A 
feoffment  in  fee  did  not  originally  pass  an  estate  in  the  sense  in  which 
we  now  understand  it.  The  purcha^^er  took  only  a  usufructuary 
interest,  without  the  power  of  alienation  in  prejudice  of  the  heir  or  of 
the  lord.  In  default  of  heirs,  the  tenure  became  extinct  and  the  land 
reverted  to  the  lord.  The  heir  took  by  purchase  and  independent  of 
the  ancestor,  who  could  not  alien,  nor  could  the  lord  alien  the  seigniory 
without  the  consent  of  the  tenant.  This  restraint  on  alienation  arose 
partly  from  favor  to  the  heir,  and  partly  from  favor  to  the  lord,  and 
the  genius  of  the  feudal  system  was  originally  so  strong  in  favor  of 
restraint  upon  alienation  that  by  a  general  ordinance  mentioned  in 
the  book  of  Fiefs,  the  hand  of  him  who  wrote  a  deed  of  alienation  was 
directed  to  be  struck  off.*  Accordingly  at  the  common  law  it  was  not 
unlawful  for  a  grantor  of  an  estate  to  impose  a  condition  against 
alienation  since  under  the  feudal  system  of  tenures  he  was  normally 
entitled  to  receive  back  the  estate  granted,  as  an  escheat  on  the  failure 
of  heirs  of  the  grantee.  This  right  was  looked  on  as  a  reversion  and 
as  an  interest  which  gave  him  standing  to  take  advantage  of  the 
breach  of  the  condition  against  alienation.*  Neither  the  tenant  in 
capite,  who  held  immediately  of  the  king,  nor  the  tenant  paravail, 
who  held  of  the  tenant  in  capite,  had  originally  a  right  to  alien  or 
devise  the  feud,  without  consent  of  the  immediate  lord  of  whom  he 
held.*  The  statute  of  quia  emptores  (18  Edw.  I,  c.  1)  abolished  sub- 
infeudations in  regard  to  all  the  common  tenures*  and  declared  that 
every  freeman  might  thereafter  sell  at  his  o^n  pleasure  his  lands  and 
tenements  so  that  the  feoffee  should  hold  the  same  of  the  chief  lord 
by  such  service  and  customs  as  the  feoffor  held  before.  By  changing 
the  tenure  from  tlic  immediate  to  the  superior  lord,  it  took  away  the 
reversion  from  the  immediate  lord,  and  thus  deeprived  him  of  the 
power  of  imposing  restraints  on  alienation.'    By  the  statute  of  12  Car. 

2.  Gerard  v.  Beecher,  80  Conn.  363,  6.  Jackson  v.  Schutz,  18  Johns.  (N. 
68  Atl.  438,  15  L.R.A.(N.S.)  900  and  Y.)  174,  9  Am.  Dec.  195;  De  Pevster 
note.  V.  Michael,  6  N.  Y.  467,  57  Am.  Dec. 

3.  De  Pevster  v.  Michael,  6  N.  Y.  470. 

467,  57  Airi.  Dec.  470.  6.  Wool  v.  Fleetwood,  136  N.  C.  460, 

4.  Mandlebaum     v.     McDonell,     29  48  S.  E.  785,  67  L.R.A.  444. 

Mich.  78,  18  Am.  Rep.  61;  Manierro       7.  De  Peyster  v.  Michael,  6  N.  Y. 
V.  Welling,  32  R.  I.  104,  78  Atl.  507,   467,  57  Am.  Dec.  470. 
Ann.  Cas.  19120  1311. 
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II,  c.  24,  tenures  by  knight  service  or  military  feuds  were  converted 
into  free  and  common  socage,  and  fines  for  alienation  were  abolished  * 
Ever  since  the  passage  of  these  statutes  the  right  of  alienation  has  been 
treated  as  an  incident  of  an  estate  in  fee  simple,*  and  one  which  cannot 
be  avoided  except  by  an  agreement  which  is  neither  unlawful,  impos- 
sible or  repugnant  to  the  grant  or  inconsistent  with  enjoyment  of  the 
estate  granted.^^  In  these  statutes  is  found  the  background  on  which 
has  been  built  up  the  rule  against  restraints  on  alienation.  The  foun- 
dation of  the  power  to  restrain  alienation  whenever  it  is  recognized  aa 
existing  rests  on  the  fact  that  there  remains  or  is  vested  in  someone  a 
valid  remainder  or  reversion,  whose  estate  in  possession  is  contingent 
on  some  event  which  defeats  the  precedent  estate,  and  who  is  entitled  to 
take  advantage  of  the  prohibited  act  or  use.^*  Where  there  is  actually 
no  such  person,  a  restraint  on  alienation  cannot  be  enforced ;  for  the 
statute  of  quia  emptores  and  similar  acts  have  taken  away  the  feudal 
interest  which  the  overlord  formerly  enjoyed.  The  right  of  alienation 
in  this  manner  has  become  an  incident  of  the  estate,  and  the  law  steps 
in  to  prevent  estates  from  being  stripped  of  their  essential  attributes  at 
the  mere  caprice  of  individuals.*^  Lord  Coke,  therefore,  in  a  much 
quoted  passage  gave  as  the  reason  of  the  rule  against  suspension  of 
the  power  of  alienation  that  "it  is  absurd  and  repugnant  to  reason 
that  he  that  hath  no  possibility  to  have  the  land  revert  to  him  should 
restrain  his  feoffee  in  fee  simple  of  all  his  power  to  alien,"  and  that 
this  is  "against  the  height  and  puritie  of  a  fee  simple."  *• 

60.  Restraints  on  Alienation  of  Fee  Simple. — The  rule  against 
restraints  on  alienation  of  a  fee  simple  is  founded  on  the  doctrine  that 
alienability  is  an  inseparable  incident  of  such  estates  **  and  that  a 
condition  inconsistent  with  this  essential  feature  of  a  fee  simple  estate 
cannot  be  lawfully  exacted  or  imposed,*^  and  if  the  rule  is  disregarded 

8.  Jackson  v.  Schntz,  18  Johns.  (N.  78, 18  Am.  Rep.  61;  Manierre  v.  Well- 
Y.)  174,  9  Am.  Dec.  195.     •  ing,  32  R.  I.  104,  78  Atl.  507,  Ann. 

9.  Jackson  v.  Schutz,  18  Johns.  (N.    Cas.  1912C  1311. 

Y.)   174,  9  Am.  Dec.  195;  Hardy  v.  14.  Johnson  v.  Preston,  226  III.  447, 

Gallowav,  111  N.  C.  519,  15  S.  E.  800,  80  N.  E.  1001,  10  L.R.A.(N.S.)  564; 

32  A.  S.  R.  828;  Wool  v.  Fleetwood,  Wool  v.  Fleetwood,  136  N.  C.  460,  48 

136  N.  C.  460,  48  S.  E.  785,  67  L.R.A.  S.  E.  785,  67  L.R.A.  444;  Anderson  v. 

444.  Gary,  36  Ohio  St.  506,  38  Am.  Rep. 

10.  Jackson  v.  Schutz,  18  Johns.  (N.  602;  Kaufman  v.  Burgert,  195  Pa.  St. 
Y.)  174,  9  Am.  Dec.  195.  274,  45  Atl.  725,  78  A.   S.  R.  813;  ' 

11.  Conger  v.  Lowe,  124  Ind.  368,  Manierre  v.  Welling,  32  R.  I.  104,  78 
24  N.  E.  889,  9  L.R.A.  165.  Atl.  507,  Ann.  Cas.  1912C  1311;  Ver- 

12.  Broadway  Nat.  Bank  7.  Adams,  dier  v.  Youngblood,  Rich.  Eq.  Cas. 
133  Mass.  170,  43  Am.  Rep.  504;  Ver-  (S.  C.)  220,  24  Am.  Dec.  417. 

dier  v.  Youngblood,  Rich.  Eq.  Cas.  (S.  15.  Stansbury   v.   Hubner,   73   Md. 

C.)  220,  24  Am.  Dec.  417.  228,  20  Atl.  904,  25  A.  S.  R.  584,  11 

13.  Broadway  Nat.  Bank  v.  Adams,  L.R.A.  204;  Broadway  Nat.  Bank  v. 
133  Mass.  170,  43  Am.  Rep.  504;  Adams,  133  Mass.  170,  43  Am.  Rep. 
Mandlebaum   v.    McDonell,   29    Mich.  504;  De  Pevster  v.  Michael,  6  N.  Y. 
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the  condition  may  be  avoided  as  contrary  to  public  policy.^*  As  is 
elsewhere  seen  this  rule  is  traceable  to  the  enactment  of  the  statute 
of  quia  emptores,  and  certain  other  early  English  statutes.^'  By 
reason  of  this  rule  it  is  generally  recognized  to-day  that  no  valid  gen- 
eral restraint  on  the  alienation  of  a  fee  simple  estate  can  be  imposed 
by  the  owner/®  either  in  making  a  conveyance  of  it  by  deed  *•  or  in 
devising  it.-®  Not  even  a  court  in  entering  a  decree  awarding  property 
belonging  to  a  decedent's  estate  can  impress  a  condition  on  it  that  the 
property  shall  be  inalienable  in  the  hands  of  the  recipient.^ 

61.  Condition  Subsequent  Terminating  Estate. — A  restraint  on 
alienation  may  be  effected  within  certain  limits  by  a  provision  that 
the  estate  granted  shall  be  terminated  if  the  grantee  aliens  it,  and  that 
such  estate  shall  thereupon  revest  in  the  grantor  or  pass  to  some  third 
person.*  Yet  if  there  is  a  provision  for  a  determination  of  the  estate 
on  breach  of  such  a  condition,  and  entry  by  the  grantor  or  someone 

467,  67  Am.  Dec.  470  and  note;  Lati-  388;  Van  Osdell  v.  Champion,  89  Wis. 

mer  v.  Waddell,  119  N.  C.  370,  26  S.  661,  62  N.  W.  539,  46  A.  S.  R.  864, 

E.  122,  3  L.R.A.(N.S.)  668;  Wool  v.  27  L.R.A.  773. 

Fleetwood,  136  N.  C.  460,  48  S.  E.  Note:  95  A.  S.  R.  216. 

785,  67  L.R.A.  444;  Anderson  v.  Cary,  20.  Johnson  v.  Preston,  226  111.  447, 

36  Ohio  St.  506,  38  Am.  Rep.  602.  80  N.  E.  1001,  10  L.R.A.  (N.S.)  564; 

Notes:  95  A.  S.  R.  216;  7  Ann.  Cas.  Allen  v.  Craft,  109  Ind.  476,  9  N.  E. 

319.  919,  58  Am.  Rep.  425 ;  Conger  v.  Lowe, 

16.  Wool  V.  Fleetwood,  136  N.  C.  124  Ind.  368,  24  N.  E.  889,  9  L.R.A. 
460,  48  S.  E.  785,  67  L.R.A.  444;  165 ;  Stansbury  v.  Hubner,  73  Md.  228, 
Anderson  v.  Cary,  36  Ohio  St.  506,  38  20  Atl.  904,  25  A.  S.  R.  584, 11  L.R.A. 
Am.  Rep.  602.  As  to  the  effect  of  the  204;  Blackstone  Bank  v.  Davis,  21 
rule  against  restraints  on  alienation  in  Pick.  (Mass.)  42,  32  Am.  Dec.  241  and 
deeds  and  conveyances  generally,  see  note;  Mandlebaum  v.  McDonell,  29 
Deeds,  vol.  8,  p.  1113  et  seq.  Mich.  78,  18  Am.  Rep.  61;  Jackson  v. 

17.  See  supra,  par.  59.  Schutz,  18  Johns.  (N.  Y.)  174,  9  Am. 

18.  Manierre  v.  Welling,  32  R.  I.  Dec.  195;  Latimer  v.  Wad*iil,  119  N. 
104,  78  Atl.  507,  Ann.  Cas.  1912C  1311.  C.  370,  26  S.  E.  122,  3  L.aA.(N.S.) 

Note:  Ann.  Cas.  1912C  1329.  668;  Wool  v.  Fleetwood,*136  N.   C. 

19.  Conger  v.  Lowe,  124  Ind.  368,  460,  48  S.  E.  785,  ,67  L.R.A.  444; 
24  N.  E.  889,  9  L.R.A.  165;  McCIeary  Anderson  v.  Cary,  36  Ohio  St.  506,  38 
V.  Ellis,  54  la.  311,  6  N.  W.  571,  37  Am.  Rep.  602;  Van  Osdell  v.  Cham- 
Am.  Rep.  205;  Blackstone  Bank  v.  pion,  89  Wis.  661,  62  N.  W.  539,  46 
Davis,  21  Pick.   (Mass.)  42,  32  Am.  A.  S.  R.  864,  27  L.R.A.  773. 

Dec.  241  and  note;  Mandlebaum  v.  Mo-       Notes:  80  Am.  Dec.  285;  Ann.  Cas. 
Donell,  29  Mich.  78,  18  Am.  Rep.  61;  1912C  1329. 

Hunt  V.  Wright,  47  N.  H.  396,  93  Am.  1.  Kane  v.  Gott,  24  Wend.  (N.  Y.) 
Dec.  451;  De  Peyster  v.  Michael,  6  N.  641,  35  Am.  Dec.  641. 
Y.  467,  67  Am.  Dec.  470  and  note;  2.  Kentland  Coal,  etc.,  Co.  v.  Keen, 
Latimer  v.  Waddell,  119  N.  C.  370,  26  168  Ky.  836,  183  S.  W.  247,  L.R.A. 
S.  E.  122,  3  L.R.A.(N.S.)  668;  Wool  1916D  924;  Mandlebaum  v.  McDonell, 
V.  Fleetwood,  136  N.  C.  460,  48  S.  E.  29  Mich.  78,  18  Am.  Rep.  61 ;  Lee  v. 
785,  67  L.R.A.  444;  Anderson  v.  Cary,  Oates,  171  N.  C.  717,  88  S.  E.  889, 
36  Ohio  St.  506,  38  Am.  Rep.  "602;  Ann.  Cas.  1917A  514. 
Deepwater  R.  Co.  v.  Honaker,  66  W.  Notes:  57  Am.  Dec.  496;  7  Ann. 
Va.  136,  66  S.  E.  104,  27  L.R.A.(N.S.)    Cas.  319. 
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specified,  such  a  restriction  may  generally  be  effected  in  this  manner. 
Strictly  speaking  the  estate  thus  created  is  in  the  nature  of  a  con- 
ditional or  determinable  fee,*  and,  as  elsewhere  has  been  seen,  the  rule 
against  perpetuities,  fixing  the  limits  of  time  for  the  vesting  of  future 
contingent  estates,  must  be  complied  with.*  Accordingly  an  estate 
for  life  may  be  given  with  a  provision  that  the  estate  shall  go  over  to 
a  third  person  on  alienation  made  by  the  life  tenant  either  voluntarily 
or  involuntarily,  subject  to  the  general  limitations  of  the  rule  against 
perpetuities,*  or,  an  estate  for  life  or  years  may  be  created  with  a 
reversion  to  the  grantor  in  the  event  of  an  attempted  alienation.^ 
Even  estates  in  fee  simple  may  be  subjected  to  valid  limitations  over 
and  be  made  defeasible  or  subject  to  forfeiture,  on  condition  that  the 
grantee  conveys  it  to  a  certain  person  or  to  any  person  whatever,  or 
allows  it  to  be  sold  on  execution,  or  to  become  incumbered  or  the 
like.' 

62.  Charities. — Charities  form  an  exceptional  class  in  reference  to 
the  rule  against  restraints  on  alienation  and  conditions  in  restraint  of 
alienation  may  be  inserted  in  devises  to  charity  because  it  is  a  normal 
characteristic  of  property  devoted  to  charitable  purposes  that  it  is 
inalienable.*  Hence  a  gift  to  a  charitable  use,  with  a  direction  that  no 
part  of  it  should  at  any  time  be  alienated,  does  not  create  a  perpetuity 
in  the  sense  forbidden  by  law,  but  only  a  perpetuity  allowed  by  law 
and  equity  in  cases  of  charital3le  trusts.*  Even  where  the  subject  of 
the  suspension  of  the  power  of  alienation  is  regulated  by  statute  or 
provisions  of  a  code,  gifts  to  charities  and  charitable  uses  may  be 
excepted  from  their  operation.*^  It  is  interesting  to  observe  that  where 
a  will  provides  that,  if  a  certain  bequest  shall  be  adjudged  or  prove 
invalid,  or  its  execution  be  impossible  either  by  judicial  decision  or 
from  any  other  cause,  then  the  property  shall  go  to  certain  charities 
named,  it  has  been  decided  that  there  is  no  suspension  of  the  power 
of  alienation  during  the  period  between  the  testator^s  death  and  the 
decision  declaring  the  prior  gift  invalid.  Being  in  fact  invalid  the 
invalidity  dates  from  the  testator's  death.^^ 

3.  Note:  3  L.R.A.(N.S.)  676.  8.  Note:  57  Am.  Dec.  497.     As  to 

4.  See  supra,  par.  21.  As  to  the  the  rule  against  perpetuities  when  ap- 
application  of  the  rule  to  conditional  plied  to  charities,  see  supra,  par.  38 
limitations,  see  supra,  par.  23.  et  seq.    See  also  Charities,  vol.  5,  p. 

5.  Smith  V.  Towers,  69  Md.  77,  14  304. 

Atl.  497,  15  Atl.  92,  9  A.  S.  R.  398.  9.  Mills  v.  Davison,  54  N.  J.  Eq. 

As  to  involuntary  alienation  in  regard  659,  35  Atl.  1072,  55  A.  S.  R.  594  and 

to  the  rule  against  restraints  on  aliena-  note,  35  L.R.A.  113. 

tion,  see  infra,  par.  76.  10.  In  re  Coleman,  167  Cal.  212, 138 

6.  Conger  v.  Lowe,  124  Ind.  368,  24  Pac.  992,  Ann.  Cas.  1915C  682. 

N.  E.  889,  9  L.R.A.  165.  11.'  Cruikshank  v.  Home  for  Friend- 

7.  Conger  v.  Lowe,  124  Ind.  368,  24  less,  113  N.  Y.  337,  21  N.  E.  64,  4 
N.  E.  889,  9  L.R.A.  165.  L.R.A.  140. 
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63.  Construction  of  Instruments. — Conditions  against  alienation 
are  strictly  construed,  and  even  if  they  would  otherwise  be  valid,  are 
ineffectual  imless  certainly  and  clearly  expressed.^*  A  provision 
restraining  the  grantee  from  "offering"  or  "attempting"  to  alien  is 
ordinarily  void  for  uncertainty  and  cannot  be  restrained.*'  This 
attitude  of  the  courts  is  in  accord  with  the  general  rule  that  conditions 
subsequent  in  conveyances  are  not  to  be  favored  since  they  tend  to 
impair  the  fee  or  estate  granted.** 

64.  Effect  of  Invalidity. — In  many  cases  in  which  there  is  an 
invalid  partial  restraint  on  alienation  the  validity  of  the  estate  is  not 
destroyed  but  instead  the  courts  adjudge  the  limitation  as  a  nullity 
and  permit  the  estate  to  vest  freed  from  the  condition  or  limitation 
attempted  to  be  imposed.**  Whenever  a  restraint  on  alienation  is 
purely  incidental  to  the  main  purpose  of  a  will  and  the  restraint  alone 
is  invalid,  the  general  provisions  of  the  will  may  be  enforced  and 
such  incidental  feature  alone  be  held  void  and  disregarded.**  This 
is  in  accordance  with  the  general  principle  that  whenever  the  invalid 
portions  of  a  will  can  be  separated  from  those  which  are  valid,  with- 
out doing  violence  to  the  general  testamentary  scheme,  the  invalid 
clauses  will  be  disregarded  and  those  that  are  valid  will  be  upheld. 
It  has  been  asserted  that  clauses  imposing  unlawful  restraints  on 
alienation  are  seldom  inseparably  attached  to  the  general  testamentary 
plan  and  consequently  they  may  be  rejected  and  the  devise  remain 
operative  in  all  other  respects.*'  For  example  if  an  estate  in  fee  is 
devised  and  the  testator  attempts  by  a  condition  in  the  will  to  prevent 
its  alienation  except  by  will,  the  restriction  may  be  adjudged  void 
and  the  estate  may  be  allowed  to  pass  in  fee  to  the  devisee  free  from 
auch  condition.*®  The  courts  may  even  curtail  to  proper  limits  a 
direction  suspending  the  alienation  of  property  for  a  period  not  al- 
lowed by  law.  Thus  a  gift  to  the  testator's  grandchildren  when  the 
youngest  arrives  at  the  age  of  forty  years,  when  the  law  prohibits  the 

12.  Brothers  v.  McCurdy,  36  Pa.  St.   640 ;  7  Ann.  Gas.  319. 

407,  78  Am.  Dec.  388.  As  to  the  effect  of  invalidity  of  pro- 
Note:  57  Am.  Dec.  496.  visions  in  deeds  and  wills  by  reason 

13.  Brothers  v.  McCurdy,  36  Pa.  of  the  rule  against  perpetuities,  see 
St.  407,  78  Am.  Dec.  388.  supra,  par.  53  et  seq. 

14.  Kentland  Coal,  etc.,  Co.  v.  Keen,  16.  Manierre  v.  Welling,  32  R.  I. 
168  Kv.  836,  183  S.  W.  247,  L.R.A.  104,  78  Atl.  507,  Ann.  Cas.  igi2C  1311. 
1916D  924.  17.  Manierre  v.   Welling,  32  R.   I. 

15.  Lee  v.  Gates,  171  N.  C.  717,  88  104,  78  Atl.  507,  Ann.  Cas.  1912C  1311. 
S.  E.  889,  Ann.  Cas.  1917A  514;  An-  As  to  the  general  principle  of  con- 
derson  v.  Cary,  36  Ohio  St.  506,  38  sidering  whether  the  invalid  restraint 
Am.  Rep.  602;  Brothers  v.  McCurdy,  is  an  essential  or  incidental  part  of  the 
36  Pa.  St.  407,  78  Am.  Dec.  388;  testamentary  scheme,  see  supra,  par. 
Kaufman  v.  Burgert,  195  Pa.  St.  274,  54. 

45  Atl.  725,  78  A.  S.  R.  813.  18.  Kaufman  v,  Burgert,  195  Pa.  St. 

Notes:  49  A.  S.  R.  126;  64  A.  S.  R.   274,  45  Atl.  725,  78  A.  S.  R.  813. 
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suspension  of  alienation  longer  than  the  infancy  of  such  children, 
may  be  sustained  by  modifying  the  provision  bo  as  to  make  the  gift 
take  eflFect  on  the  youngest  reaching  twenty-one  instead  of  forty.**  On 
the  other  hand  if  the  main  scheme  or  purpose  of  a  will  is  invalid  the 
whole  bequest  must  fail.***  For  example  when  the  law  prohibits  the 
suspension  of  the  power  of  alienation  except  for  a  period  measured  by 
not  more  than  two  lives,  a  conveyance  attempting  to  vest  an  estate  in 
a  trustee  to  be  held  in  trust  for  fourteen  years  and  then  conveyed  to 
specified  beneficiaries  or  the  survivor  has  been  adjudged  wholly  void, 
and  the  property  attempted  to  be  conveyed  has  been  regarded  as 
belonging  to  the  testator's  estate.^  Similarly  a  gift  of  real  estate  to  a 
designated  charity  with  a  direction  that  it  is  not  to  be  sold  has  been 
held  to  be  void  in  its  entirety  by  reason  of  the  rule  prohibiting  re- 
straints on  alienation.*  It  should  be  noted  that  where  land  is  con- 
veyed with  certain  restrictions  on  the  power  of  alienation  and  the 
grantee  aliens  in  disregard  of  them  and  by  subsequent  events  such 
restraints  become  terminated,  the  grantee  and  his  heirs  may  be  held 
estopped  from  contesting  the  validity  of  the  conveyance.®  Ordinarily 
when  a  deed  is  made  in  violation  of  a  valid  restraint  on  alienation  in 
the  form  of  a  condition  subsequent,  a  conveyance  when  made  in  dis- 
regard of  the  restriction  is  voidable  and  not  void  in  the  absence  of  a 
limitation  over.* 

Partial  Restraint  on  Alienation 

65.  General  Principles. — As  a  corollary  of  the  established  rule  that 
an  unqualified  restraint  on  the  power  of  alienation  of  a  fee  simple 
estate  is  invalid  *  the  courts  of  England  at  one  time  adopted  the  view 
that  a  partial  restraint  would  be  valid  if  it  merely  prohibited  a  par- 
ticular kind  of  alienation.*  But  the  scope  of  this  limitation  of  the 
general  rule  has  been  greatly  modified,  and  it  is  not  now  sufficient 
in  order  to  sustain  a  restraint  on  alienation  to  show  merely  that  it  is 

• 

19.  Edgerly  v.  Barker,  66  N.  H.  434,       5.  See  supra,  par.  60. 

31  Atl.  900,  28  L.R.A.  328.  6.  Porter's  Estate,  13  Ont.  L.  Rep. 

20.  Rong  V.  Haller,  109  Minn.  191,  399,  7  Ann.   Cas.  318  and  note. 
123  N.  W.  471,  806,  26  L.R.A.(N.S.)  In  Kaufman  v.  Burgert,  195  Pa.  St 
826.  274,  45  Atl.  725,  78  A.  S.  R.  813,  an 

Note:  64  A.  S.  R.  640.  earlier  Pennsylvania  case  was  quoted 

1.  Casgprain  v.  Hammond,  134  Mich,  with  approval  in  which  it  was  said 
419,  96  N.  W.  510, 104  A.  S.  R.  610.  that  a  partial  restriction,  such  as  not 

2.  Novak  v.  Baltimore's  City  Or-  to  alien  to  a  particular  person  or  for 
phans'  Home,  123  Md.  161,  90  Atl.  a  limited  time,  may  be  supported,  but 
997,  Ann.  Cas.  1915C  1067.  a  general  restraint  of  alienation,  when 

8.  Mc Williams  v.  Nisly,  2  Serg.  &  annexed  to  an  absolute  estate,  is  void, 
R.  (Pa.)  507,  7  Am.  Dec.  654.  upon  the  familiar  principle  that  con- 

4.  Kentland  Coal,  etc.,  Co.  v.  Keen,  ditions  repugnant  to  the  estate  to  which 
168  Ky.  836,  183  S.  W.  247,  L.R.A.   they  are  annexed  bind  not. 
1916D  924. 

330 


21  B.  C.  L.  PERPETUITIES  §  66 

partial.^  Within  certain  well  defined  limits  partial  restraints  may 
be  sustained.  The  most  important  of  these  limitations  involves  the 
restraints  which  are  limited  in  time  or  which  are  limited  as  to  persons. 
Each  of  these  classes  of  partial  restrictions  on  the  power  of  alienation 
is  separately  considered.^ 

66.  Restraint  Limited  as  to  Time. — In  harmony  with  the  view  at 
one  time  adopted  in  England  that  partial  restraints  on  alienation  were 
valid  •  authority  may  be  found  for  the  broad  statement  that  a  grantee 
may  be  restrained  from  aliening  for  a  particular  time/^  provided  it 
is  reasonable  **  and  does  not  offend  the  rule  against  perpetuities.*^ 
Thus  it  has  been  held  that  a  limitation  in  a  deed  on  the  power  of  the 
grantee  to  sell  is  valid  and  that  the  period  of  such  limitation  may  be 
extended  beyond  the  time  when  the  grantee  attains  the  age  of  ma- 
jority.*' The  weight  of  authority,  however,  supports  the  opposite  view 
and  holds  that  in  order  to  sustain  a  restraint  on  the  alienation  of  a 
devise  in  fee  it  is  not  enough  that  it  be  partial  in  regard  to  time,  and 
that  its  operation  is  limited  to  a  particular  time  which  does  not  exceed 
that  allowed  by  the  rule  against  perpetuities,**  but  that  all  such 
restraints  are  wholly  void  as  being  repugnant  to  the  nature  of  an 
estate  in  fee.**  Nor  does  a  limitation  in  duration  of  itself  make  a 
restraint  valid,  if  it  is  otherwise  unreasonable  or  so  general  in  its  scope 
and  effect  as  to  operate  as  a  substantially  absolute  restraint  on  aliena- 
tion for  such  limited  time.**  Accordingly  it  has  been  asserted  that 
a  restriction  cannot  be  annexed  to  a  fee  simple  estate  preventing 
alienation  on  the  part  of  the  grantee  for  twenty-five  years,*'  or  five 
years,* ^  or  even  for  a  single  day ;  **  or  until  the  grantees  shall  reach  a 
certain  age  beyond  their  majority.**^   When  there  is  a  proper  limita- 

7.  Note :  7  Ann.  Cas.  319.  Note :  7  Ann.  Cas.  320. 

8.  See  infra,  par.  66,  67.  As  to  the  period  permitted  by  the 

9.  See  supra,  par.  65.  rule   against  perpetuities,  see   supra, 

10.  Blackstone   Bank   v.   Da^^s,   21  par.  14  et  seq. 

Pick.   (Mass.)   42,  32  Am.  Bee.  241;  15.  Wool  v.  Fleetwood,  136  N.  C 

Jackson  v.  Schutz,  18  Johns.  (N.  Y.)  460,   4S   S.   E.   785,   67   L.R.A.   444: 

174,  9  Am.  Dec.  195.  Christmas  v.  Winston,  162  N.  C.  48 

Note:  7  Ann.  Cas.  320.  67  S.  E.  68,  27  L.R.A.(N.S.)    1084; 

11.  Kentland  Coal,  etc.,  Co.  v.  Keen,  Manierre  v.  Welling,  32  R.  I.  104,  7t 
168  Ky.  836,  183  S.  W.  247,  L.R.A.  Atl.  607,  Ann.  Cas.  1912C  1311  and 
1916D  924  and  note.  note. 

Note:  57  Am.  Dec.  494;  3  L.R.A.  16.  Manierre  v.   Welling,   32  R.  I. 

(N.S.)  672;  Ann,  Cas.  1912C  1330.  104,  78  Atl.  507,  Ann.  Cas.  1912C  1311. 

12.  Notes :  7  Ann.  Cas.  319 ;  Ann.  17.  Johnson  v.  Preston,  226  111.  447, 
Cas.  1912C1329.   .  80  N.  E.  1001,  10  L.R.A.(N.S.)  564. 

The  early  cases  are  also  discussed  in  18.  Latimer  v.  Waddell,  119  N.  C. 

Manierre  v.  WeUing,  32  R.  I.  104,  78  370,  26  S.  E.  122,  3  L.R.A. (N.S.)  668 

Atl.  507,  Ann.  Cas.  i912C  1311.  and  note. 

13.  Dougal  V.  Fryer,  3  Mo.  40,  22  19.  Collins  v.  Foley,  63  Md.  158,  52 
Am.  Dec.  458.  Am.  Rep.  505. 

14.  Manierre  v.  Welling,  32  R.  L  Note:  3  L.R.A. (N.S.)  668. 

104,  78  Atl.  507,  Ann.  Cas.  1912C  1311.       20.  Collins  v.  Foley,  63  Md.  158,  52 
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tion  over,  a  suspension  of  alienation  may  be  allowed  for  the  period 
of  a  life  or  lives  in  being  and  twenty-one  years  with  the  period  of 
gestation  added  when  that  is  necessary/  but  not  for  any  longer  period.- 
67.  Limited  as  to  Persons. — Conditions  in  partial  restraint  of 
alienation,  to  the  effect  that  the  grantee  shall  not  sell  to  a  particular 
person  '  or  to  any  but  certain  persons  have  been  considered  good,* 
^md  have  also  been  adjudged  invalid.^  While  it  has  been  asserted 
that  the  cases  in  England,  Canada  and  the  United  States  are  in  hope- 
less conflict  as  to  the  extent  to  which  restraints  may  be  permitted,* 
the  weight  of  recent  cases  on  the  effect  to  be  given  by  the  court  to 
a  deed  or  devise  in  fee  simple  to  which  is  annexed  a  condition  limit- 
ing the  class  of  persons  to  whom  the  property  may  be  aliened,  or 
excluding  a  certain  person  or  class  of  persons  from  owning  the  same, 
is  to  the  effect  that  such  an  attempted  limitation  on  the  right  of 
the  grantee  or  devisee  to  alien  the  land  is  void.'  For  example  it 
has  been  held  that  a  testator  cannot  devise  his  estate  to  his  children 
and  prevent  them  from  selling  it  to  anyone  except  the  surviving 
children  and  at  a  price  to  be  determined  by  arbitration.*  And  a 
reservation  and  condition  in  a  deed  by  which  the  vendor  reserves 
to  himself,  his  heirs  and  assigns,  the  right  to  repurchase  the  land 
when  sold,  with  the  further  stipulation  that  if  the  vendee  conveys 
the  land  without  giving  the  vendor  the  privilege  of  repurchasing 
the  deed  shall  be  void,  has  been  adjudged  void  for  uncertainty  as 
to  time  and  manner  of  performance  and  for  repugnancy  to  the  grant, 
and  as  being  opposed  to  public  policy  forbidding  restrictions  on  the 
right  of  alienation.*  Even  a  provision  that,  in  the  event  of  aliena- 
tion or  attempted  alienation  by  one  of  the  testator's  descendants  of 
his  share,  it  shall  vest  in  his  other  descendants  will  not  save  a  will 
directing  that  none  of  his  children  or  grandchildren  should  volunta- 
rily or  involuntarily  alienate  or  devise  the  portion  set  apart  to  him 
other  than  to  some  descendant  of  the  testator's  without  the  consent 
of  all  his  descendants  who  should  at  the  time  be  of  full  age  emd 

Am.  Rep.  505 ;  Christmas  v.  Winston,       3.  Note :  95  A.  S.  R.  217. 
152  N.  C.  48,  67  S.  E.  58,  27  L.R. A.       4.  Note :  57  Am.  Dec.  494. 
(N.S.)  1084.  5.  Note:  7  Ann.  Cas.  321. 

Note :  7  Ann.  Cas.  321.  6.  Manierre  v.  Welling,  32  R.  1. 104, 

1.  Andrews  v.  Lincoln,  95  Me.  541,  78  Atl.  507,  Ann.  Cas.  1912C  1311. 
50  Atl.  898,  56  L.R.A.  103;  Bamum       7.  Note:  Ann.  Cas.  1912C  1330. 

v:  Bamum,  26  Md.  119,  90  Am.  Dec.  8.  Crofts  v.  Beamish,  [1905]  2  Ir. 

88  and  note;   Edgerly  v.  Barker,  66  R.   349,   1   British  Rul.   Cas.   813,  in 

N.  H.  434,  31  Atl.  900,  28  L.R.A.  328 ;  which    the   opinion    of   the   court    of 

Philadelphia  v.  Girard,  45  Pa.  St.  9,  common   pleas   sustains  the   text,   al- 

84  Am.  Dec.  470;  In  re  Johnston,  185  though  the  point  was  not  touched  on 

Pa.  St.  179,  39  Atl.  879,  64  A.  S.  R.  by  the  court  of  appeal. 

621  and  note.  9.  Hardy  v.   Galloway,  111   N.   C. 

2.  Andrews  ▼.  Lincobi,  95  Me.  541,  519, 15  S.  E.  890,  32  A.  S.  R.  828. 
60  AtL  898,  56  L.R.A.  103. 
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competent  to  convey  and  devise  real  property. *•  Generally  speak- 
ing provisions  cannot  be  sustained  which  forbid  alienation  except 
with  the  consent  of  designated  persons,^*  or  which  attempt  to  make 
a  deed  void  if  in  the  event  that  the  vendee  undertakes  to  alien  the 
land  the  vendors  are  not  given  the  privilege  of  repurchasing  it.^* 
On  the  other  hand  in  an  early  case  it  was  held  that  an  estate  in 
fee  simple  could  be  given  on  condition  that  the  grantee  should  not 
sell  the  estate  in  the  lifetime  of  the  grantor,  unless  the  latter  sold 
certain  other  land  on  which  he  lived. ^^ 

Application  of  Rule 

68.  Restraint  on  Alienation  of  Estates  in  Tail. — The  same  general 
principles  governing  the  validity  of  restraints  on  alienation  in  regard 
to  estates  in  fee  simple  apply  to  estates  in  fee  tail.^*  At  common 
law  all  inheritances  were  in  fee  simple.  Subsequently  the  practice 
of  entailing  estates  and  therebj^  preventing  their  alienation  became 
firmly  established  in  consequence  of  the  enactment  of  the  statute 
of  de  donis  conditionalibus  (13  Edw.  I).  The  impossibility  of 
obtaining  a  repeal  of  this  statute  resulted  in  the  courts  deciding 
that  the  entail  could  be  barred  and  the  estate  aliened  by  suffering  a 
common  recovery.**^  The  power  to  alien  the  estate  in  this  manner 
became  recognized  as  a  right  incident  to  an  estate  in  tail.  Hence 
if  a  man  made  a  gift  in  tail  on  condition  that  he  should  not  suffer 
a  common  recovery  this  condition  was  considered  repugnant  to  the 
estate  tail  and  void.*®  The  right  to  alienate  an  estate  in  fee  tail  may 
also  be  expressly  secured  by  statute.*^ 

69.  Legal  Life  Estates. — The  weight  of  authority  is  to  the  effect 
that  the  doctrine  as  to  restraints  on  alienation  applies  as  well  to  estate? 
for  life  as  to  estates  in  fee  simple,*®  and  that  when  property  is  actu- 
ally granted  or  devised  for  life,  the  grantor  or  testator  cannot  take 
away  the  incidents  of  a  life  estate,  nor  annex  restrictions  which  will 
take  away  all  power  of  alienation.**  Although  by  proper  provi- 
sions for  the  determination  of  the  estate  on  the  happening  of  a  given 

10.  Manierre  v.   Welling,  32  R.  I.       16.  Note:  57  Am.  Dec.  490. 

104,   78   Atl.   507,   Ann.   Cas.    1912C  17.  Edgerly  v.  Barker,  66  N.  H.  434, 

1311  and  note.  31  Atl.  900,  28  L.R.A.  328. 

11.  Note:  7  Ann.  Cas.  322.  18.  Wool  v.  Fleetwood,  136  N.   C. 

12.  Note:  7  Ann.  Cas.  322.  460,  48  S.  E.  785,  67  L.R.A.  444;  Lee 

13.  McWiUiams  v.  Nisly,  2  Serg.  &  v.  Gates,  171  N.  C.  717,  88  S.  E.  889, 
R.  (Pa.)  507,  7  Am.  Dec.  G54.  Ann.  Cas.  1917A  514. 

Note:  9  Am.  Dee.  201.  19.  Mcllvaine  v.  Smith,  42  Mo.  45, 

14.  As  to  restraints  on  alienation  of  97  Am.  Dec.  295;  Mattison  v.  Mattison, 
estates  in  fee  simple,  see  supra,  par.  53  Ore.  254,  100  Pac.  4,  133  A.  S.  R. 
60.  829,  18  Ann.  Cas.  218  and  note. 

16.  Edgerly   v.   Barker,   66   N.   H.       Notes:  57  Am.  Dec.  490;  2  L.R.A- 
434,  31  Atl.  900,  28  L.R.A.  328.    See   113. 
also  Estates,  vol.  10,  p.  659. 
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condition  in  restraint  of  alienation  a  life  estate  may  be  legally  limited 
in  the  same  manner  as  an  absolute  estate,*^  in  the  absence  of  any 
provision  for  the  earlier  termination  of  a  life  estate  and  of  any  limita- 
tion over  in  the  event  specified,  any  attempt  of  a  testator  to  make 
the  interest  of  a  beneficiary  inalienable  will  be  nugatory  for  the  reason 
that  such  an  attempt  would  be  repugnant  to  the  estate  in  fact  devised 
or  bequeathed.*  In  spite  of  these  authorities  the  contrary  view  has 
been  asserted,  and  the  legality  of  conditions  in  restraint  of  alienation 
of  estates  for  life  has  been  maintained.* 

70.  Alienation  by  Lessees. — On  the  ground  that  a  landlord  should 
have  the  right  to  determine  who  should  be  intrusted  with  the  manage- 
ment of  his  property  it  is  generally  recognized  that  a  condition  in 
restraint  of  alienation  may  be  inserted  in  a  lease  whether  the  demise 
is  for  years  or  for  life.**  It  properly  follows  that  the  parties  may 
stipulate  that  such  permission  shall  be  granted  on  the  payment  of 
a  portion  of  the  purchase  money,  and  accordingly  conditions  in 
leases,  both  for  years  and  for  lives,  that  on  alienation  the  tenant 
shall  pay  a  part  of  the  sales  money  to  the  lessors  have  been  repeatedly 
upheld.*  Accordingly  where  a  covenant  was  inserted  in  a  lease  in 
fee  that  in  case  the  lessee  should  dispose  of  the  premises  he  would 
give  the  lessor  or  his  heirs  a  pre-emption  right  of  purchase,  and  that 
he  would  not  sell  without  leave,  and  that  in  case  of  a  sale  with  license, 
he  would  pay  to  the  lessor  one  tenth  of  the  money  received,  it  has 
:)een  held  that  the  condition  was  lawful  and  valid  and  that  since 
there  was  a  clause  of  re-entry  for  a  breach  the  lessor  could  bring 
ejectment  to  recover  possession  on  the  forfeiture.^ 

71.  Covenants  to  Make  Payment  on  Sale. — Sometimes  when  a 
conveyance  is  made  in  fee  simple  a  covenant  is  inserted  that  the 
grantee  shall  not  alien  except  on. condition  that  he  shall  pay  a  sum 
of  money  to  the  grantor  on  alienation.^  A  condition  in  a  deed 
conveying  an  absolute  estate  that  the  grantee  shall  pay  a  proportion 
of  the  sale  money  whenever  he  sells  the  land  is  considered  repugnant 
to  the  estate  granted,  since,  if  the  continuance  of  the  estate  could  be 
made  to  depend  on  the  payment  of  a  tenth  or  a  sixth  or  a  fourth 
part  of  the  value  of  the  land  at  every  sale,  it  could  be  made  to  depend 

20.  See  supra,  par.  61.  831  et  seq.,  869  et  seq.     As  to  the 

1.  Bramhall  v.  Ferris,  14  N.  Y.  41,  application   of  the  rule  against  per- 
67  Am.  Dec.  113  and  note.  petuities  to  leases,  see  supra,  par.  29. 

2.  Lamport  v.  Haydel,  96  Mo.  439,  4.  De  Peyster  v.  Michael,  6  N.  Y. 
9  S.  W.  780,  9  A.  S.  R.  358  and  note,  467,  57  Am.  Dec.  470. 

2  L.R.A.  113;  De  Peyster  v.  Michael,  5.  Jackson  v.  Schutz,  18  Johns.  (N. 

6  N.  Y.  467,  57  Am.  Dec.  470  and  Y.)  174,  9  Am.  Dec.  195. 

note.  6.  De  Peyster  v.  Michael,  6  N.  Y. 

3.  Note :  57  Am.  Dec.  496.    See  also  467,  67  Am.  Dec.  470. 
Landlord  and  Tenant,  vol.  16,  pp. 
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on  the  payment  of  nine  tenths  or  the  whole  of  the  sale  money,  which 
would  obviously  operate  as  a  fatal  restraint  on  alienation.^ 

72.  Covenants  against  Partition. — A  provision  in  a  deed  that  no 
partition  shall  be  made  by  and  among  the  grantees  may  be  enforced 
and  upheld,  since  at  common  law  a  tenant  in  common  could  not 
be  compelled  to  make  partition.  A  condition  of  this  kind  is  not 
consideriBd  one  in  restraint  of  aUenation,  for  each  tenant  may  convey 
his  share  at  his  pleasure.  The  effect  of  such  a  covenant  is  that  each 
of  the  grantees,  and  those  claiming  imder  them,  are  estopped  to  claim 
partition  as  against  the  others.^ 

73.  Personal  Property. — ^At  common  law  the  principle  which  pre- 
vents a  person  from  imposing  restraints  on  alienation  inconsistent 
with  the  nature  of  the  estate  given  applies  equally  to  personal  and 
to  real  estate.*  In  the  several  states  in  which  the  subject  of  the 
suspension  of  the  power  of  alienation  has  been  regulated  by  statute 
the  laws  limiting  the  period  of  suspension  sometimes  apply  to  per- 
sonalty in  the  same  manner  as  to  real  estate  *®  and  sometimes  do  not.^* 

74.  Equitable  Estates  and  Trusts. — The  question  whether  the  rule 
of  the  common  law  against  restraints  on  alienation  should  be  applied 
to  equitable  life  estates  created  by  will  or  deed  has  been  the  subject 
of  conflicting  adjudications  by  different  courts.  From  the  time  of 
Lord  Eldon  (1801-1827)  the  rule  has  prevailed  in  the  English  court 
of  chancery  to  the  extent  that  when  the  income  of  a  trust  estate  is 
given  to  any  person  (other  than  a  married  woman)  for  life  the  equi- 
table estate  for  life  is  alienable  by  the  cestui  que  trust.**  The  weight 
of  authority  is  that  the  rule  forbidding  restraints  on  alienation  applies 
to  equitable  estates  under  the  same  conditions  as  to  legal  estates.*' 
And  where  a  devise  is  made  in  fee  of  an  equitable  interest,  all  limita- 
tions tending  to  deprive  the  estate  of  any  of  the  incidents  appertaining 
to  the  interest  created  are  held  to  be  repugnant  to  the  devise,  and 
void.**  Hence  in  the  creation  of  a  trust  a  direction  that  the  cestui 
que  trust  shall  not  alienate  his  interest  if  the  interest  is  an  absolute 

7.  De  Peyster  v.  Michael,  6  N.  Y.  plied  to  real  estate,  see  supra,  par.  60. 
467,  57  Am.  Dec.  470.  10.  Walkerly's  Estate,  108  Cal.  627, 

Notes:  9  Am.  Dec.  201;  95  A.  S.  R.  41  Pac.  772,  49  A.  S.  R.  97. 
217.  11.  Penny  v.   Croul,  76  Mich.  471. 

8.  Htmt  v.  Wright,  47  N.  H.  396,  93  43  N.  W.  649,  6  L.R.A.  858.     . 

Am.    Dec.    451.      As    to    restrictions  12.  Broadway  Nat.  Bank  v.  Adams, 

against  partition  being  in  violation  of  133  Mass.  170,  43  Am.  Rep.  504. 

the  role  against  restraints  on  the  en-  13.  Lee  v.  Oates,  171  N.  C.  717,  88 

joyment  of  property,  see  infra,  par.  S.  E.  889,  Ann.  Cas.  1917 A  514. 

91.  Note:  57  Am.  Dec.  491. 

9.  Blackstone  Bank  v.  Davis,  21  14.  Johnson  v.  Preston,  226  HI.  447, 
Pick.  (Mass.)  42,  82  Am.  Deo.  241  80  N.  E.  1001,  10  L.R.A.(N.S.)  564; 
and  note.  Wool  v.  Fleetwood,  136  N.  C.  460,  48 

Note:  57  Am.  Dec.  49L  S.  E.  785,  67  L.R.A.  444. 

As  regards  this  principle  when  ap- 
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one  is  void,  as  contrary  to  the  rule  against  restraints  on  alienation.^* 
For  example  if  property  is  devised  in  trust  for  specific  purposes  and 
it  is  provided  that  no  final  sale  or  distribution  shall  be  made  until 
after  the  expiration  of  twenty-five  years  such  a  provision  constitutes 
an  unlawful  restraint  on  the  power  to  alienate.^*  The  suspension 
of  the  power  to  alienate  the  subject  of  a  trust  may  be  regulated  by 
statute,  and  it  may  be  provided  that  any  suspension  of  such  power, 
apaxt  from  exchanging  it  for  other  property  to  be  held  on  the 
same  trust  or  to  sell  it  and  reinvest  the  proceeds  to  be  held  on  the 
same  trust,  shall  constitute  a  suspension  of  the  power  of  alienation 
within  the  meaning  of  the  rule  under  consideration.*'  It  should  be 
noted  that  the  mere  fact  that  no  limitation  to  the  existence  of  a  trust 
is  stated  is  not  an  element  of  indefiniteness  where  the  trustee  has  a 
power  to  alienate  the  trust  property.*® 

75.  Powers  of  Sale  in  Executors  and  Trustees. — The  vesting  of  a 
power  of  sale  in  executors  or  trustees  accompanied  by  directions  as 
to  the  time  when  it  should  be  exercised  sometimes  has  the  effect  of 
rendering  a  devise  void  by  reason  of  the  rule  against  restraints  on 
alienation.  If  the  power  of  sale  is  clearly  suspended  the  rule  may 
be  infringed,  but  if  the  provisions  in  the  will  are  merely  advisory 
they  may  be  upheld.**  The  trust  may  be  sustained  especially  where 
the  power  of  sale  given  to  trustees  must  be  exercised  within  a  reason- 
able time  and  within  one  which  does  not  transcend  the  period  allowed 
by  the  rule  against  perpetuities.^^  It  seems  to  be  largely  a  question 
of  power,  and  if  the  executors,  or  trustees  have  the  power  to  sell  within 
the  time  limited  by  law  there  is  no  unlawful  restraint  on  alienation, 
but  if  the  power  of  sale  is  absolutely  suspended  for  the  prohibited 
period  the  gift  is  void.*  The  same  is  true  of  a  discretionary  power 
conferred  on  executors  with  respect  to  the  time  of  sale  of  realty  for 
the  purpose  of  converting  it  into  personalty.  If  it  is  within  the  legal 
power  of  the  executors  to  convert  the  whole  estate  into  money  immedi- 
ately on  their  appointment  and  qualification,  and  to  pay  over  the 
proceeds  to  those  entitled  thereto,  there  is  no  suspension  of  the  abso- 
lute ownership  by  reason  of  the  power  of  sale  conferred  on  the  execu- 
tors.* 

76.  Involuntary  Alienation. — The  rule  prohibiting  restraints  on 
alienation  covers  cases  of  involuntary  as  well  as  voluntary  alienation, 
for  whenever  property  is  subject  to  alienation  by  the  owner  it  is  sub- 

16.  Notes:  1  L.R.A.  454;  11  L.R.A.       19.  Happen  v.  Sacrison,  19  N.  D.  160, 
86.  123  N.  W.  618,  26  L.R.A.(N.S.)  724 

16.  Walkerly*s  Estate,  108  Cal.  627,   and  note. 

41  Pac.  772,  49  A.  S.  R,  97.  20.  Note:  49  A.  S.  R,  131. 

17.  Walkerly's  Estate,  108  Cal.  627,       1.  Note:  11  L.R.A.  88. 

41  Pac.  772,  49  A.  S.  R.  97  and  note.       2.  Hope  v.  Brewer,  136  N.  Y.  126, 

18.  Holmes  v.  Walter,  118  Wis.  409,   32  N.  E.  558,  18  L.R.A.  458. 
95  N.  W.  380,  62  L.R.A.  986. 
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ject  to  his  debts.*  A  condition  that  property  devised  or  conveyed, 
shall  not  be  subject  to  debts  of  the  devisee  or  grantee  is  ordinarily 
a  condition  in  restraint  of  alienation,  and  therefore  void,*  especially 
where  the  recipient  is  of  full  age  and  sui  juris.*  In  general  any 
attempt  to  make  the  interest  of  the  beneficiary  inalienable  or  to  with- 
draw it  from  the  claims  of  creditors  is  nugatory  as  being  repugnant 
to  the  estate  in  fact  devised  and  bequeathed.®  And  it  has  been  broadly 
asserted  that  by  the  use  of  no  terms  or  art  can  property  be  given 
to  a  man,  or  to  another  for  him,  so  that  he  may  continue  to  enjoy 
it  or  derive  any  benefit  from  it,  as  the  interest,  or  his  maintenance 
thereout  or  the  like,  and  at  the  same  time  defy  his  creditors  and 
deny  them  satisfaction  thereout.'  To  this  principle  there  is  an  ap- 
parent exception  in  the  case  of  spendthrift  trusts,*  and  the  bounty 
of  a  grantor  or  testator  may  be  secured  to  another  by  means  of  a 
trust,  so  that  the  periodical  income  of  the  estate  cannot  be  alienated 
by  the  cestui  que  trust,  but  may  be  paid  to  him  from  time  to  time, 
beyond  the  power  of  creditors  to  intercept  or  reach  it.^  And  it  has 
been  held  that  a  condition  in  a  devise  or  a  life  interest  that  it  shall 
cease  on  judgment  against  devisee  being  recovered  in  a  creditor's 
suit  instituted  to  reach  it,  and  that  the  executors  shall  thereafter 
apply  the  income  to  the  support  of  the  devisee's  family,  is  not  repug- 
nant to  the  estate  devised  nor  contrary  to  public  policy  but  is  valid 
and  that  a  creditor  cannot  reach  such  interest  unless  the  income 
exceeds  what  is  necessary  for  such  support.*^  Similarly  a  testator 
may  provide  that  his  bounty  bestowed  on  one  person  shall  cease  and 
go  to  another  on  the  occurrence  of  bankruptcy  or  insolvency  of  the 

3.  Note :  9  A.  S.  R.  405.  7.  Mebane  v.  MebaQs,  39  N.  C.  131, 

4.  Blackstone    Bank    v.    Davis,    21   44  Am.  Dec.  102. 

Pick.    (Mass.)   42,  32  Am.  Dec.  241;  8.  Johnson  v.  Preston,  226  III.  447, 

Kaufman  v.  Burgert,  195  Pa.  St.  274,  80  N.  E.  1001,  10  L.R.A.(N.S.)  564. 

45  Atl.  725,  78  A.  S.  R.  813;  Manierre  9.  Smith  v.  Towers,  69  Md.  77,  14 
V.  WelHng,  32  R.  I.  104,  78  Atl.  507,  Atl.  497,  15  Atl.  92,  9  A.  S.  R.  398 ; 
Ann.  Cas.  1912C  1311;  Verdier  v.  Mee  v.  Gordon,  187  N.  Y.  400,  80  N. 
Youngblood,  Rich.  Eq.  Cas.  (S.  C.)  E.  353, 116  A.  S.  R.  613,  10  Ann.  Cas. 
220,  24  Am.  Dec.  417 ;  Van  Osdell  v.  172 ;  Mebane  v.  Mebane,  39  N.  C.  131, 
Champion,  89  Wis.  661,  62  JT.  W.  539,  44  Am.  Dec.  102;  Mattison  v.  Mattison, 

46  A.  S.  R.  864,  27  L.R.A.  773.  53  Ore.  254,  100  Pac.  4,  133  A.  S.  R. 
Note:  57  Am.  Dec.  492.  829,  18  Ann.  Cas.  218  and  note;  Rife 
See  generally,  Spendthrifts.  v.  Geyer,  59  Pa.  St.  393,  98  Am.  Dec. 
6.  Verdier  V.  Younjjblood,  Rich.  Eq.  351;  Garland  v.  Garland,  87  Va.  758, 

Cas.    (S.   C.)   220,  24  Am.  Dec.  417,  13  S.  E.  478,  24  A.  S.  R.  682  and  note. 

As  to  the  general  law  in  regard  to  13  L.R.A.  212  and  note;  Van  Osdell  v. 

spendthrift  trusts,  see  Spendthrifts.  Champion,  89  Wis.  661,  62  N.  W.  539, 

6.  Bramhall  v.  Ferris,  14  N.  Y.  41,  46  A.  S.  R.  864,  27  L.R.A.  773. 

67  Am.  Dec.  113 ;  Van  Osdell  v.  Cham-  10.  BramhaU  v.  Ferris,  14  N.  Y.  41, 

pion,  89  Wis.  661,  62  N.  \Y.  539,  46  67  Am.  Dec.  113. 
A.  S.  R.  864,  27  L.R.A.  773.     • 
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first  beneficiary  **  or  on  his  involuntary  alienation.^*  And,  in  gen- 
eral, where  the  intention  of  the  founder  of  a  trust  is  to  give  to  the 
equitable  life  tenant  a  qualified  and  limited  and  not  an  absolute  estate 
in  the  income,  such  life  tenant  cannot  alienate  it  by  anticipation^ 
and  his  creditors  cannot  reach  it  at  law  or  in  equity.  *•  But  a  man 
cannot  create  a  spendthrift  trust  in  his  own  favor,  nor  can  he  tie 
up  his  property  under  a  trust  in  such  manner  that  he  may  be  enabled 
to  enjoy  the  income  thereof  and  set  his  creditors  at  defiance.** 

77.  Married  Women's  Estates. — ^An  exception  to  the  general  rule 
against  restraints  on  alienation  exists  in  the  case  of  the  equitable 
separate  estates  of  married  women,  and  in  regard  to  such  estates 
limitations  as  to  the  power  of  alienation  may  be  imposed  and 
enforced.**  Hence  an  estate  for  life  may  be  vested  in  a  married 
woman  with  a  provision  in  restraint  of  alienation.**  This  exception 
was  found  necessary  in  order  to  protect  the  rights  of  married  women 
during  coverture,*'  and  was  based  on  the  common  law  rule  that  mar- 
ried women  could  not  transfer  the  title  to  their  property.  While 
the  rule  of  the  common  law  has  been  largely  abolished  by  statute, 
a  provision  in  restraint  of  alienation  merely  has  the  effect  of  restor- 
ing the  common  law  restriction.*^  It  is  no  objection  to  the  validity 
of  a  restriction  against  alienation  that  the  woman  is  unmarried  at 
the  time  the  grant  or  devise  takes  effect.**  If  in  such  a  case  the 
woman  marries  before  disposing  of  the  estate  the  limitation  or  restraint 
becomes  effectual  and  continues  so  throughout  the  duration  of  such 
marriage,  and  if  she  should  become  discovert,  and  marry  again  with- 
out having  in  the  interim  parted  with  her  property,  the  restraint 
may  again  become  effectual  for  such  subsequent  marriage.  It  is 
only  during  the  period  she  is  single  that  the  restraint  is  not  bind- 
ing,^^  for  when  the  marital  tie  is  severed  by  the  death  of  her  hus- 
band protection  against  alienation  is  no  longer  required.* 

11.  Bramhall  v.  Ferris,  14  N.  Y.  41,   S.  E.  889,  Ann.  Cas.  1917A  514. 

67  Am.  Dec.  113;  Van  Osdell  v.  Cham-       Notes:  57  Am.  Dec.  497;  28  L.R.A. 

pion,  89  Wis.  661,  62  N.  W.  539,  46    (N.S.)  426. 

A.  S.  R.  864,  27  L.B.A.  773.  See  Husband  and  Wipb,  vol.  13,  p. 

12.  Smith  V.  Towers,  69  Md.  77,  14  1340. 

Atl.  497,  15  Atl.  92,  9  A.  S.  R.  398.  16.  Simonton  v.  White,  93  Tex.  50, 

13.  Broadway  Nat.  Bank  v.  Adams,  53  S.  W.  339,  77  A.  S.  R,  824. 

133  Mass.  170,  43  Am.  Rep.  504.  17.  Haiwer  v.  St.  Louis,  170  Fed. 

14.  Mcllvaine  v.  Smith,  42  Mo.  45,  906,  96  C.  C.  A.  82,  28  L.R.A.(N.S.) 
97  Am.  Dec.  295.  426  and  note. 

15.  Hauser  v.  St.  Louis,  170  Fed.  18.  Note:  28  L.R.A.(N.S.)  427. 
906,  96  C.  C.  A.  82,  28  L.R.A.(N.S.)  19.  Note:  28  L.R.A.(N.S.)  428. 
426  and  note;  Mcllvaine  v.  Smith,  42  20.  Robinson  v.  Randolph,  21  Fla. 
Mo.  45,  97  Am.  Dec.  295;  Mebane  v.  629,  68  Am.  Rep.  692. 

Mebane,  39  N.  C.  131,  44  Am.  Dec.       1.  Lee  v.  Gates,  171  N.  C.  717,  88 
102;  Lee  v.  Gates,  171  N.  C.  717,  88   S.  E.  889,  Ann.  Caa.  1917A  514. 
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Statutory  Modification  of  Rule 

78.  Statutes  Fixing  Limits  of  Time. — ^In  a  number  of  states  stat- 
utes have  been  enacted  fixing  the  period  of  time  beyond  which  no 
valid  restraint  on  the  alienation  of  property  can  be  made.*  Thus 
it  has  been  jtrovided  by  statute  that  no  power  of  alienation  shall 
by  possibility  be  suspended  for  a  longer  period  than  during  the  con- 
tinuetnce  of  a  life  or  lives  in  being  at  the  time  of  the  creation  of 
the  restraint.*  Not  infrequently  the  number  of  such  lives  is  limited 
by  express  statutory  mandate  to  but  two  lives  in  being  at  the  creation 
of  the  estate.*  A  similar  limitation  may  be  made  to  apply  to  per- 
sonal and  to  real  estate.*  By  reason  of  such  a  statute  the  absolute 
power  of  alienation  cannot  be  suspended  in  regard  to  a  decedent's 
estate  beyond  two  lives  in  being  at  the  death  of  the  testator.®  And 
to  render  future  estates  created  by  will  valid,  they  must  be  so  limited 
that  ^n  every  possible  contingency  they  will  absolutely  terminate 
within  the  period  of  two  lives  in  being  at  the  death  of  the  testator, 
or  the  estate  will  be  held  void.'  By  statute  also  the  suspension  of 
the  absolute  power  of  alienation  of  real  estate  may  be  extended  beyond 
two  lives  in  being  so  as  to  embrace  the  period  of  the  minority  of 
a  child  to  whom  the  remainder  is  limited.®  One  form  of  restrictions 
on  the  restraint  of  the  power  of  alienation  is  found  in  statutory  enact- 
ments that  successive  estates  for  life  shall  not  be  limited  except  to 
persons  in  being  at  the  time  of  creation  of  the  limitation,  and  that 
when  a  remainder  is  limited  on  more  than  two  successive  estates  for 
life  all  the  life  estates  subsequent  to  those  of  the  two  persons  first 

2.  Hagen  v.  Sacrison,  19  N.  D.  160,  616 ;  Ford  v.  Ford,  70  Wis.  10,  33  N. 
123  N.  W.  518,  26  L.R.A.(N.S.)  724;  W.  188,  5  A.  S.  R.  117;  Lomberton  v. 
In  re  Gray,  27  N.  D.  417,  146  N.  W.  Pereles,  87  Wis.  449,  58  N.  W.  776, 
722,  L.R.A.1917A  611.  23  L.R.A.  824. 

3.  Walkerly's  Estate,  108  Cal.  627,  Notes:  49  A.  S.  E.  123;  1  L.R.A. 
41  Pac.  772,  49  A.  S.  R.  97  and  note.  454. 

4.  Blakeman  v.  Miller,  136  Cal.  138,  5.  Lamberton  v.  Pereles,  87  Wis. 
68  Pac.  587,  89  A.  S.  R.  120 ;  Def reese  449,  58  N.  W.  776,  23  L.R. A.  824 

v.  Lake,  109  Mich.  415,  67  N.  W.  505,  Notes:  35  Am.  Dec.  652;  1  L.E.A. 

63  A.  S.  R.  584,  32  L.R.A.  744;  Cas-  454. 

grain  v.  Hammond,  134  Mich.  419,  96  6.  Wood  v.  Wood,  5  Paige  (N.  Y.) 

N.  W.  610,  104  A.  S.  R.  610;  Rong  v.  596,   28  Am.  Dec.  451;   Downing  v. 

HaUer,  109  Minn.  191,  123  N.  W.  471,  Marshall,  23  N.  Y.  366,  80  Am.  Dec. 

806,  26  L.R.A.(N.S.)    825;   Beekman  290;  Herzog  v.  Title  Guarantee,  etc., 

V.  Bonsor,  23  N.  Y.  298.  80  Am.  Dec.  Co.,  177  N.  Y.  86,  69  N.  E.  283,  67 

269 ;  Greenland  v.  Waddell,  116  N.  Y.  L.R. A.  146. 

234,  22  N.  E.  367,  15  A.  S.  R.  400;  7.  Rong  v.  HaHer,  109  Minn.  191, 

Cross  V.  United  States  Trust  Co.,  131  123  N.  W.  471,  806,  26  L.R.A.(N.S.) 

N.  Y.  330,  30  N.  E.  125,  27  A.  S.  R.  825;  Herzog  v.  Title  Guarantee,  etc.. 

597,  15  L.R  A.  606;  Murphy  v.  Whit-  Co.,  177  N.  Y.  86,  69  N.  E.  283,  67 

ney,  140  N.  Y.  541,  35  N.  E.  930,  24  L.R.A.  146. 

L.R.A.  123;  Schlereth  v.  Schlereth,  173  8.  Greenland  v.  Waddell,  116  N.  Y. 

N.  Y.  444,  66  N.  E.  130,  93  A.  S.  R.  234,  22  N.  E.  367,  15  A.  S.  R.  400. 
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entitled  thereto  shall  be  void  and  that  on  the  death  of  those  persons 
the  remainder  shall  take  effect  in  the  same  manner  as  if  no  other 
life  estate  had  been  created.®  A  law  of  this  type  is  practically  the 
i^ame  thing  as  a  statutory  limitation  on  the  time  of  the  postponement 
of  the  vesting  of  future  interests,  which  subject  has  already  been 
elsewhere  considered.*® 

79.  Statutory  Definition  of  Suspension  of  Alienation. — In  several 
states  it  is  provided  by  statute  that  the  power  of  alienation  is  to  be 
considered  as  suspended  when  there  are  no  persons  in  being  by  whom 
'an  absolute  interest  in  possession  can  be  conveyed.**  It  will  be  noted 
that  where  such  a  statutory  definition  has  been  enacted,  the  law 
against  restraints  on  alienation  will  have  no  application  to  cases 
where  there  are  persons  in  being  by  whom  an  absolute  interest  in 
possession  can  be  conveyed. *- 

80.  Measurement  by  Lives  and  Years. — ^One  important  /jonse- 
quence  of  the  fact  that  the  time  of  suspending  the  power  of  aliena- 
tion is  limited  by  statute  so  that  it  cannot  exceed  two  lives  in  being 
is  that  another  and  different  measure  cannot  be  adopted  and  a  sus- 
pension for  a  definite  period  of  time,  however  short,  is  not  permit- 
ted.*' Hence  a  period  measured  by  years,  and  not  by  lives  in  being, 
during  which  there  will  be  no  persons  in  existence  by  whom  an 
absolute  estate  in  possession  can  be  conveyed,  brings  an  estate  within 
such  a  statutory  rule  against  the  unlawful  suspension  of  aliena- 
tion.** And  the  time  of  suspension  of  the  power  of  alienation  cannot 
be  measured  by  not  more  than  two  lives  in  addition  to  a  period  of 
years.  Thus  a  will  directing  the  executor  to  pay  the  income  of  the 
estate  to  the  daughter  of  the  testator  for  life  and  after  her  death 
to  her  issue  until  the  youngest  attains  the  age  of  twenty-one,  then 
to  divide  the  estate  among  the  issue,  but  in  case  none  of  such  issue 
reaches  such  age,  to  distribute  the  estate  among  certain  other  per- 
sons, is  void,  save  as  to  the  provision  for  the  daughter,  because  it 
(Tcates  a  suspension  of  the  absolute  ownership  of  personal  property 

9.  Saxton  v.  Webber,  83  Wis.  617,  13.  Walkerly's  Estate,  108  Cal.  627, 
53  N.  W.  905,  20  L.R.A.  609.  41  Pac.  772,  49  A.  S.  R.  97  and  note; 

10.  See  supra,  par.  9  et  seq.  Casj^rain  v.  Hammond,  134  Mich.  419, 

11.  Walkerly's  Estate,  108  Cal.  627,  96  X.  W.  510,  104  A.  S.  R.  610;  Rong 
41  Pac.  772,  49  A.  S.  R.  97;  Casg^rain  v.  Haller,  109  Minn.  191,  123  N.  W. 
V.  Hammond,  134  Mich.  419,  96  N.  W.  471,  806,  26  L.R.A.(N.S.)  825;  Beek- 
510,  104  A.  S.  R.  610;  Rong  v.  Haller,  man  v.  Bonsor,  23  N.  Y.  298,  80  Am. 
109  Minn.  191,  123  N.  W.  471,  806,  Dec.  269. 

::()  L.R  A. (N.S.)  825;  Murphy  V.  Whit-       Notes:   49  A.   S.   R.  120,   123;  11 
i  ev,  140  N.  Y.  541,  35  N.  E.  930,  24  L.R.A.  86. 

li.R.A.  123;  In  re  Gray,  27  N.  D.  417,       14.  Cruikshank  v.  Home  for  Friend- 
146  N.  W.  722,  L.R.A.1917A  611.  less,  113  N.  Y.  337,  21  N.  E.  64,  4 

12.  Blakeman  v.  Miller,  136  Cal.  138,   L.R.A.  140. 
68  Pac.  687,  89  A.  S.  R.  120. 
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for  more  than  two  lives  in  being  at  the  testator's  death.**  Similarly 
a  deed  has  been  adjudged  void  as  a  suspension  of  the  power  of  aliena- 
tion where  an  estate  was  conveyed  to  be  held  in  trust,  to  control  and 
pay  over  the  income  to  the  grantor  during  her  natural  life,  and 
should  she  die  before  the  period  of  fourteen  years  from  the  execution 
of  the  trust,  then  to  divide  the  net  income  among  five  designated  per- 
sons, and  at  the  expiration  of  the  term  to  convey  the  property  to 
the  same  persons  or  the  survivor  of  them  provided  each  beneficiary 
executes  a  release  of  all  claims  against  the  grantor's  estate.**  But 
under  a  statute  forbidding  the  suspension  of  the  absolute  power  of 
alienation  for  a  longer  period  than  two  lives  in  being,  except  where 
there  are  persons  in  being  to  whom  an  absolute  interest  in  possession 
can  be  conveyed,  a  lessor's  agreement  for  hunself,  his  heirs,  and 
executor  to  sell  to  the  lessee,  his  heirs,  or  assigns,  at  any  time  after 
the  expiration  of  fifteen  years,  and  within  the  term  of  the  lease  is 
not  void  as  being  against  the  rule  as  to  perpetuities.*^  Nor  is  a  devise 
in  trust  after  a  life  estate  in  the  testator's  widow  to  pay  the  income 
to  a  son  during  life  and  convey  to  his  issue  upon  his  death  an  unlaw- 
ful suspension  of  alienation  for  more  than  two  lives  in  being.*® 

rV.  Rule  against  Unlawful  Accumulations 

81.  History  and  Scope  of  Rule. — Prior  to  the  year  1800  there  was 
no.  restriction  on  the  accumulation  of  estates  other  than  that  implied 
from  the  rule  against  perpetuities  which  prevented  a  postponement 
of  the  vesting  of  future  interests  beyond  a  life  or  lives  in  being 
together  with  twenty-one  years  and  the  period  of  gestation.**  When- 
ever the  period  allowed  by  this  rule  was  exceeded  in  a  trust  for  accumu- 
lation the  trust  was  void  but  otherwise  was  valid.*®  The  House  of 
Lords  accordingly  upheld  a  will  by  which  the  testator  devised  and 
bequeathed  to  his  trustees  and  executors  his  real  estate  and  the  resid- 
uum of  his  personal  estate  on  trust  to  lay  out  the  personal  estate, 
and  the  accumulated  profits  which  should  arise  from  his  estate,  dur- 
ing the  lives  of  his  three  sons  and  such  of  their  issue  as  should  be 
living  at  the  time  of  his  death  or  born  in  due  time  afterwards,  in  the 
purchase  of  real  estate,  and  on  the  death  of  the  survivor  of  the  several 
persons,  during  whose  lives  the  accumulation  was  directed  to  go  on, 
to  divide  the  devised  and  purchased  estates  into  three  parts,  and  to 
convey  them  respectively  in  tail  male  to  the  eldest  male  lineal  descend- 

15.  Schlereth  v.  Schlereth,  173  N.   63  N.  W.  905,  20  L.R.A.  509. 

Y.  444,  66  N.  E.  130,  93  A.  S.  R.  616.       19.  As    to    the    rule    against    per- 

16.  Casgrain  v.  Hammond,  134  Mich,  petuities,  see  supra,  par.  2. 

419,  96  N.  W.  510,  104  A.  S.  R.  610.       20.  Southampton  v.  Hertford,  2  Vea 

17.  Blakeman   v.   Miller,    136    Cal.  &  B.  54,  1  Eng.  Rul.  Cas.  514  and 
138,  68  Pac.  587,  89  A.  S.  R.  120.  note. 

18.  Saxton  v.  Webber,  83  Wis.  617, 
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ant  of  his  three  sons,  with  cross  remainders.^  This  case  suggested 
the  desirability  of  a  restriction  by  statute  of  the  powers  of  directing 
accumulation,  which  was  accordingly  done  by  the  act  of  39  &  40 
Geo.  Ill,  c.  98,  commonly  called  the  Thellusson  Act.  By  this  act 
all  persons  were  prohibited  from  settling  property  by  deed  or  will 
so  that  the  rents  and  profits  shall  be  wholly  or  partially  accumulated 
for  a  longer  term  than  the  life  of  the  settlor,  or  twenty-one  years 
after  his  death,  or  during  the  minority  of  a  person  or  persons  living 
at  the  time  of  the  death  of  the  settlor,  or  during  the  minority  or 
respective  minorities  only  of  a  person  or  persons  who,  if  of  full  age, 
would  have  been  absolutely  entitled  under  the  settlement.  It  was 
further  enacted  that  any  rents  or  profits  directed  to  be  accumulated 
contrary  to  the  act  should  go  to  the  person  who  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed,  and  it 
was  provided  that  the  prohibition  should  not  extend  to  a  provision 
for  payment  of  debts  of  the  settlor,  or  for  raising  portions  for  children 
of  the  settlor,  or  of  a  person  taking  an  interest  under  the  settlement.* 
Although  a  will  does  not  contain  any  express  direction  to  accumulate 
if  an  accumulation  necessarily  takes  place  by  reason  of  the  form  in 
which  the  property  is  given  the  Thellusson  Act  will  apply.'  By  the 
word  "accumulation"  is  meant  the  adding  of  the  interest  or  income 
of  a  fund  to  the  principal,  pursuant  to  the  provisions  of  a  will  or 
deed  preventing  its  being  expended.*  The  addition  of  the  income 
is  nevertheless  an  accumulation  although  it  is  not  actually  added 
to  the  fund  or  principal  estate,  but  is  applied  to  liquidate  mortgages 
or  other  incumbrances.*  The  underlying  reason  for  the  enactment 
of  laws  in  restraint  of  accumulation  is  found  in  the  policy  of  the 
law  to  prevent  the  indefinite  accumulations  of  property  for  the  benefit 
of  individuals.*  It  has  been  pointed  out  that  numerous  evils  would 
result  if  the  law  allowed  long  continued  accumulations  of  estates  in 
trust  for  future  private  use,  or  appropriations  to  maintain  grantees  or 
legatees,  and  their  heirs,  forever  or  for  many  generations,  without 
effort  or  care  on  their  part,  and  without  ability  to  waste  or  lose  the 
capital  devoted  to  their  support.^ 

1.  Thellusson  v.  Woodford,  4  Ves.  2.  Note:  1  Eng.  Rul.  Cas.  512. 
Jr.  227,  11  Ves.  Jr.  112,  8  Rev.  Rep.  3.  Note :  1  Eng.  Rul.  Cas.  513. 
104,  1  Eng.  Rul.  Cas.  498  and  note.  4.  Hascall  v.  King,  162  N.  Y.  134, 
The  accumulation  was  in  this  case  for  56  N.  E.  515,  76  A.  S.  R.  302,  quoting 
the  period   of  nine  lives  and  it  has  from  the  Century  Dictionary- 
been  calculated  that  the  probable  effect  5.  Hascall  v.  King,  162  N.  Y.  134, 
of  the  accumulation  of  the  income  of  56  N.  E.  515,  76  A.  S.  R.  302, 
the  real  estate,  which  was  4,000  pounds  6.  Kent  v.  Dunham,  142  Mass.  216, 
per  annum,  and  of  his  personal  estate,  7  N.  E.  730,  56  Am.  Rep.  667. 
estimated   at   half   a  million   pounds,  7.  Edgerly  v.  Barker^  66  N.  H.  434, 
would  have  been  to  produce  over  nine-  31  Atl.  900,  28  L.R.A.  328, 
teen  million  pounds. 
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82.  Statutory  Modification  of  Rule. — ^In  a  number  of  states  similar 
statutes  have  been  enacted  for  the  purpose  of  imposing  restrictions  . 
on  the  power  to  direct  accumulations.^  In  the  absence  of  statute 
the  common  law  rule  against  perpetuities  continues  to  operate  so  as 
to  prevent  property  being  held  and  the  proceeds  retained  and  accumu- 
lated for  a  period  beyond  that  allowed  by  the  rule.*  If  a  trust  for 
accumulations  is  valid  by  the  law  of  the  state  in  which  the  property 
is  located  and  the  trust  created  it  will  be  upheld  even  if  the  trustee 
named  is  a  corporation  organized  under  the  law  of  a  different  state, 
the  laws  of  which  would  have  refused  countenance  to  the  trust  as 
violating  the  rule  against  accumulations.*^ 

83,  Period  Permitted  for  Accumulations. — ^Under  the  rule  against 
perpetuities  the  law  allows  the  accumulation  of  an  estate  to  be  made 
previous  to  its  vesting  for  the  period  of  lives  in  being  and  twenty- 
one  years  and  nine  months  thereafter,  and  all  restraints  on  the  vesting 
that  may  suspend  it  beyond  that  period  are  treated  as  perpetual 
restraints,  and  therefore  are-  void.**  By  the  terms  of  the  Thellusson 
Act*^  the  periods  of  permitted  accumulation  are  in  the  alternative 
and  are  not  cumulative,  so  that  the  accumulation  is  allowed  either 
during  the  life  of  the  settlor,  or  during  the  minority  of  a  person 
living  at  the  settlor's  death  or  for  a  gross  period  of  twenty-one  years 
after  his  death,  or  as  a  final  alternative  during  the  minority  of  a  per- 
son, who,  if  of  age,  would  have  been  entitled  to  the  estate  if  no  ax^cumu- 
lation  had  been  directed.*'  In  most  jurisdictions  an  accumulation 
will  be  permitted  during  a  minority.**  Sometimes  the  accumulation 
is  permitted  only  in  the  single  case  of  a  minority  and  only  when  it 
is  for  the  benefit  of  the  minor  during  whose  minority  the  accumula- 
tion is  directed.**  But  an  accumulation  of  an  estate  in  the  hands 
of  executors  or  trustees  for  a  gross  period  in  excess  of  twenty-one 
years  such  as  for  thirty  years,  without  any  reference  to  any  life  or 
lives  in  being,  will  not  be  allowed.**  Where  an  accumulation  13 
directed  to  be  made  for  the  benefit  of  a  minor  child  it  will  become 
inoperative  as  to  the  share  of  such  minor  child  on  his  death,  for  an 
accumulation  when  allowed  is  permitted  only  for  the  benefit  of  living 
objects.*' 

8.  St.  John  V.  Andrews  Institute  for       11.  Note :  49  A.  S.  R.  118. 
Girls,  191  N.  Y.  264,  83  N.  E.  981,       12.  See  supra,  par.  82. 

14  Ann.  Cas.  708;  Lawrence's  Estate,  13.  See  supra,  par.  81. 

136  Pa.  St.  354,  20  Atl.  521,  20  A.  S.  14.  Kane  v.  Qott,  24  Wsnd.  (N.  Y.) 

R.  925, 11  L.R.A.  85.  641,  35  Am.  Dec.  6-41. 

Notes :   90  Am.   Dec.   105 ;   1   Eng.  15.  Haseall  v.  King,  162  N.  Y.  134, 

Rul.  Cas.  519;  2  British  Rul.  Cas.  881.  56  N.  E.  615,  76  A.  S.  R.  302. 

9.  Notes:  49  A.  S.  R.  127;  1  Eng.  16.  Andrews  v.  Lincoki,  95  Me.  541, 
Rul.  Cas.  620.  50  Atl.  898,  56  L.R.A.  103. 

10.  Fowler's  Appeal,  125  Pa.  St.  388,       17.  Goebel  v.  Wolf,  113  N.  Y.  405, 
17  Atl.  431,  11  A.  S.  R.  902.  21  N.  E.  388,  10  A.  S.  R.  464. 
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84.  Application  to  Charities. — Since  the  rule  against  perpetuities 
does  not  apply  to  gifts  vested  in  charities  *®  it  is  generally  held  that 
where  property  is  devised  or  bequeathed  for  a  public  charity  executors 
or  trustees  may  be  required  to  hold  the  property  and  accumulate  a 
fund  for  a  period  extending  beyond  the  time  prescribed  in  the  rule 
against  perpetuities/'  provided  such  period  is  reasonable  under  all 
the  circumstances  of  the  case.-®  For  example  a  will  has  been  upheld 
in  which  the  testator  directed  that  ten  thousand  dollars  out  of  the  in- 
come of  a  trust  fund  be  added  to  the  principal  for  one  hundred  years, 
and  longer  if  the  trustees  deem  best,  and  that  the  income  from  these 
annual  additions  should  be  used  as  it  accrued  for  the  benefit  of  certain 
charities.  It  was  pointed  out  that  under  such  a  will  thtjre  could  be 
no  period  exceeding  one  year  during  which  the  entire  income  of 
the  entire  fund  would  not  be  subject  to  an  immediate  charitable  use.* 
Even  a  provision  for  a  charitable  gift  contingent  on  an  accumulation 
which  may  not  take  place  within  the  time  permitted  by  the  rule 
against  perpetuities  is  not  within  that  rule  if  the  fund  in  the  mean- 
time is  devoted  to  charity.-  The  authorities  are  not  uniform,  how- 
ever, on  the  exemption  of  charities  from  the  rule  against  perpetuities, 
and  in  the  absence  of  a  clear  statutory  direction  removing  the  pro- 
hibition against  accumulations  in  favor  of  gifts  to  charitable  uses 
courts  have  refused  to  hold  that  such  gifts  are  exempt  from  the  opera- 
tion of  this  rule.* 

85.  Effect  of  Invalidity. — It  is  an  established  rule  both  of  law 
and  equity  that  where  a  vested  estate  is  distinctly  given  and  there 
are  annexed  to  it  limitations  and  trusts  for  accumulation,  these 
restraints  and  the. estates  limited  on  them  are  void,  and  not  the  prin- 
cipal or  vested  estate.*  Thus  the  annexation  to  a  valid  devise  of  an 
invalid  direction  as  to  the  accumulation  of  income  will  not  of  itself 
defeat  the  gift.^  The  courts  will  separate  into  its  legal  and  illegal 
parts  a  command  to  accumulate  for  a  period  beyond  that  allowed  by 
law,  and  will  uphold  the  direction  to  accumulate  to  the  extent  that 
it  is  valid  and  adjudge  void  only  that  part  which  transgresses  the 

18.  Clavton  v.  Hallett,  30  Colo.  231,  Girls,  191  N.  Y.  254,  83  N.  E.  981,  14 
70  Pac.  429,  97  A.  S.  R.  117,  59  L.R.A.  Ann.  Cas.  708;  In  re  Swain,  [1905] 
407.     See  supra,  par.  38  et  seq.  1  Ch.  669,  74  L.  J.  Ch.  354,  92  L.  T. 

19.  Woodruff  V.  Marsh,  63  Conn.  N.  S.  715,  2  British  Rul.  Cas.  872 
125,  26  Atl.  846,  38  A.  S.  R.  346;  Cod-  and  note.  For  further  consideration 
man  v.  Brigham,  187  Mass.  309,  72  N.  of  the  effect  of  the  rule  against  unlaw- 
E.  1008, 105  A.  S.  R.  394.  f  ul  accumulations  in  regard  to  charities, 

20.  Woodruff  v.   Marsh,   63    Conn,  see  Charities,  vol.  5,  p.  303. 

125,  26  Atl.  846,  38  A.  S.  R,  346.  4.  Philadelphia  v.  Girard,  45  Pa.  St. 

1.  Woodruff  V.  Marsh,  63  Conn.  125,  9,  84  Am.  Dec.  470. 

26  Atl.  846,  38  A.  S.  R.  346.  Note:  2  British  Rul.  Cas.  889. 

2.  W^ebster  v.  Wiggin,  19  R.  I.  73,  5.  Hascall  v.  King,  162  N.  Y.  134, 
31  Atl.  824,  26  L.R.A.  510.  56  N.  E.  615,  76  A.  S.  R.  302. 

3.  St.  John  V.  Andrews  Institute  for       Note :  20  L.R.A.  514. 
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rule.*  This  is  illustrated  in  the  case  of  the  gift  of  a  legacy  to  an 
infant  with  a  trust  for  accumulation  until  he  should  arrive  at  some 
age  greater  than  that  of  his  legal  majority.  Such  a  trust  is  void 
for  the  time  beyond  his  becoming  of  lawful  age.'  Where  an  illegal 
direction  to  accumulate  for  certain  beneficiaries  appears  in  the  body 
of  a  will  and  is  followed  by  an  ultimate  gift  of  the  residue  of  the 
estate,  the  residuary  legatees  normally  become  entitled  to  the  income 
directed  to  be  unlawfully  accumulated.®  Where  there  is  no  gift  over 
of  the  balance  of  the  estate  to  residuary  legatees  •  or  where  the  illegal 
direction  to  accumulate  appears  in  the  residuary  devise,  the  income 
during  the  period  for  which  accumulation  is  unlawful  goes  to  the 
next  of  kin,  or  if  the  income  is  from  real  estate,  to  the  heirs  at  law.*® 

V.  Rule  against  Restraints  on  Enjoyment 

86.  General  Principles. — ^Apartfrom  any  restriction  on  the  power 
of  alienation,  a  subject  elsewhere  considered,**  restraints  of  various 
kinds  are  not  infrequently  inserted  in  deeds  and  wills  which  if  valid 
would  have  the  efiFect  of  limiting  the  enjoyment  of  the  estate  passing 
to  the  grantee  or  devisee.  As  a  means  of  preventing  the  imposition 
of  imdue  restrictions  on  the  enjoyment  of  estates  there  has  been 
judicially  developed  the  principle  that  no  restraint  will  be  enforced 
which  in  its  effect  is  inconsistent  with  the  estate  granted  or  devised. 
It  matters  not  that  the  restraint  is  in  the  form  of  a  condition,  for 
a  condition  when  annexed  to  an  estate  is  considered  a  divided  clause 
from  the  grant  and  therefore  will  not  be  allowed  to  frustrate  the 
grant.*^  Conditions  will  not  be  sustained  when  they  infringe  on  the 
essential  enjoyment  of  the  property  or  obviously  tend  towards  a  public 
inconvenience,*^  for  public  policy  is  opposed  to  the  tying  up  of 
property  with  restrictions  and  prohibitions  on  its  use.**  Nor  can 
an  illegal  restraint  be  accomplished  by  exacting  from  a  devisee  an 
oath  that  he  will  not  make  any  change  during  his  life  in  the  testator's 
will  respecting  his  property.*^  This  principle  applies  to  restraints 
on  the  enjoyment  of  life  estates  as  well  as  those  in  fee  simple,*^ 

6.  Barton  v.  Thaw,  246  Pa.  St.  348,  519,  15  S.  E.  890,  32  A.  S.  R.  828. 
92  Atl.  312,  Ann.  Cas.  1916D  570;  In  13.  Van  Osdell  v.  Champion,  89  Wis. 
re  Leisenring,  237  Pa.  St.  60,  85  Atl.  661,  62  N.  W.  539,  46  A.  S.  R.  864, 
80,  Ann.  Cas.  1914B  84,  L.R.A.1916F  27  L.R.A.  773;  Hardy  v.  Galloway,  111 
798  and  note.  N.  C.  519,  15  S.  E.  890,  32  A.  S.  R. 

7.  Philadelphia  v.  Girard,  45  Pa.  St.  828. 

9,  84  Am.  Dec.  470.  14.  Note:  95  A.  S.  R.  214. 

8.  Note:  1  Eng.  Rul.  Cas.  513.  15.  Hardy  v.  Galloway,  111  N.  C. 

9.  Ford  V.  Ford,  70  Wis.  19,  33  N.  519,  15  S.  E.  890,  32  A.  S.  R.  828. 

W  188,  5  A.  S.  R.  117.  16.  Mattison   v.   Mattison,   53   Ore. 

10.  Note :  1  Eng.  Rul.  Cas.  513.  254,  100  Pac.  4,  133  A.  S.  R.  829,  18 

11.  See  supra,  par.  59  et  seq.  Ann.  Cas.  218. 

12.  Hardy  v.  Galloway,  lU  N.  C. 
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and  also  secures  to  a  tenant  in  tail  the  right  to  enlarge  his  estate 
into  a  fee  simple.  Where  fee  tail  estates  have  not  been  abolished 
and  this  right  exists  it  cannot  be  restricted  by  any  expressions  of 
the  testator  or  the  donor  of  the  estate.*^ 

87.  Valid  Restrictions. — ^In  spite  of  the  principle  and  rule  against 
restraints  on  the  enjoyment  of  property  the  owner  in  making  a  con- 
veyance has  a  right  to  insert  in  the  deed  such  conditions  and  restric- 
tions concerning  the  use  and  occupancy  of  the  premises  as  he  sees 
fit,  so  long  as  the  beneficial  enjoyment  of  the  estate  is  not  materially 
impaired,  and  the  public  good  and  interests  are  not  violated.  This 
is  on  the  principle  that  one  may  dispose  of  his  property,  either  abso- 
lutely or  conditionally,  as  he  chooses,^®  and  because  it  is  lawful  for 
parties  to  contract  to  abstain  from  the  performance  of  acts  proper 
and  legal  in  themselves,  when  others  with  whom  they  contract  have 
an  interest  in  their  doing  so.^^  In  all  cases  the  restriction  must  be 
such  that  it  is  one  which,  under  the  circumstances,  is  reasonable  and 
pays  due  regard  to  public  policy  and  does  not  amount  to  an  unlawful 
restraint  on  trade.^^  Accordingly  conditions  and  covenants  are  fre- 
quently inserted  in  deeds  restricting,  at  least  for  a  certain  period 
of  time,  the  character,  location,  and  use  of  the  buildings  that  may  be 
erected  on  the  premises.  These  restrictions  assume  various  forms. 
Some  of  them  are  directed  toward  the  height,  material,  or  value  of 
buildings  that  may  be  constructed  on  the  land  conveyed.  Others 
place  limitations  on  the  building  line,  requiring  that  no  building 
shall  be  located  less  than  a  certain  specified  distance  from  the  street 
or  approach  to  within  a  certain  distance  of  the  boundary  of  the  land.* 
Similarly  conditions  in  deeds  against  the  manufacture,  sale  or  gift 
of  intoxicating  liquor  on  the  premises  conveyed,  whether  general 
and  for  all  time  or  limited  to  particular  sales  for  a  specified  time,  are 
not  considered  repugnant  to  the  grant,  nor  against  public  policy  nor 
in  restraint  of  trade,  and  accordingly  are  upheld.*  Even  a  condi- 
tion that  no  grain  elevator  should  be  built  on  the  land  and  that  no 
grain  should  ever  be  handled  thereon  has  been  sustained.'  One 
proper  form  of  imposing  conditions  on  the  enjoyment  of  land  is  by 
charging  legacies  on  real  estate  which  is  devised.     An  annuity  of 

17.  Note :  21  Eng.  Rul.  Cas.  130.  Note :  95  A.  S.  R.  219. 

18.  Note:  95  A.  S.  R.  214.  2,  Wakefield   v.    Van    Tassell,    202 

19.  Smith  V.  Barrie,  56  Mich.  314,  111.  41,  66  N.  E.  830,  95  A.  S.  R.  207, 
22  N.  W.  816,  56  Am.  Rep.  391.  As  65  L.R.A.  511;  Smith  v.  Barrie,  56 
to  the  general  subject  of  conditions  Mich.  314,  22  N.  W.  816,  56  Am.  Rep. 
and  restrictions  in  deeds  and  convey-  391. 

ances,  see  Deeds,  vol.  8,  p.  1097  et  seq.       Note:  95  A.  S.  R.  222. 

20.  Note:  95  A.  S.  R.  221.  3.  Wakefield   v.    Van    Tassell,    202 
1.  Smith  V.  Barrie,  56  Mioh.  314,  22   111.  41,  66  N.  E.  830,  95  A.  S.  R.  207 

N.  W.  816,  56  Am.  Rep.  391.  and  note,  65  L.R.A.  51L 
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indefinite  duration,  such  as  one  in  behalf  of  a  charitable  institution, 
may,  it  seems,  be  annexed  to  a  devise  of  a  fee  simple  estate.* 

88.  Void  Restraints. — Among  attempted  restraints  on  the  enjoy- 
ment of  property  which  have  been  considered  illegal  may  be  men- 
tioned conditions  annexed  to  a  fee  simple  estate  that  the  grantee 
should  not  commit  waste,  nor  take  the  profits,  or  that  his  wife  should 
not  have  dower,  or  the  husband  curtesy,  or  that  it  should  descend 
to  executors,  instead  of  heirs,  or  one-half  to  female  and  the  other 
to  male  heirs  without  regard  to  the  number  of  either.*  It  has  also 
been  held  that  where  land  was  devised  to  a  person  and  the  heirs 
of  his  body,  so  long  as  they  hold  and  till  the  same,  the  condition 
in  the  devise  is  void  as  an  attempt  to  restrain  alienation,  and  that 
the  devisees  may  therefore  take  the  estate  absolutely  and  freed  from 
the  condition.* 

89.  Postponement  of  Enjoyment  during  Minority. — Provisions  in 
a  will  requiring  an  executor  or  trustee  to  hold  and  manage  propert}'^ 
given  to  minors  until  the  beneficiaries  reach  the  age  of  twenty-one 
years  are  generally  considered  proper  restrictions  on  the  enjoyment 
and  accordingly  upheld  and  enforced.^  Similarly  in  a  devise  to  a 
minor  a  direction  that  he  shall  not  come  into  possession,  occupy,  or 
have  any  advantage  of  the  estate  during  his  minority  except  through 
his  guardian,  who  is  to  lease,  occupy,  and  improve  the  estate,  is  good 
and  valid  in  law.® 

90.  Postponement  of  Enjoyment  beyond  Minority. — It  has  been 
held  that  a  bequest  of  money  to  remain  in  the  possession  of  the  execu- 
tors until  the  legatee  becomes  thirty  years  of  age  and  then  to  be 
paid  over  to  him  provided  that  in  the  judgment  of  the  executors 
he  is  of  good  moral  character  and  has  learned  some  useful  trade, 
business,  or  profession  is  not  unreasonable  and  therefore  may  be 
sustained.^  Similarly  it  has  been  decided  that  a  will  devising  and 
bequeathing  property  to  trustees,  to  hold  possession,  and  to  apply  the 
income  and  increase  to  the  support,  comfort,  and  education  of  the 
beneficiary,  so  far  as  may  be  required,  and  to  turn  the  property  over 
to  her  when  they  shall  deem  her  competent  and  worthy  to  assume 
its  control,  or  when  she  shall  have  married  some  worthy  and  compe- 
tent man,  does  not  create  a  perpetuity  forbidden  by  a  statute  declar- 
ing that  every  disposition  of  property  is  void  which  suspends  the 
absolute  power  to  control  the  same  for  a  longer  period  than  during 
the  Uves  of  persons  then  in  being,  and  for  twenty-one  years  there- 

4.  Merrill  v.  American  Baptist  Mis-   20  Atl.  904,  25  A.  S.  R.  684, 11  L.R.A. 
sionary  Union,  73  N.  H.  414,  62  Atl.   204. 

647,  111  A.  S.  R.  632,  6  Ann.   Cas.       7.  Note :  30  A.  S.  R.  831. 

646, 3L.R.A.(N.S.)  1143.  8.  Blaekstone    Bank    v.    Davis,    21 

5.  Mandlebaum     v.     McDonell,    29  Pick.  (Mass.)  42,  32  Am.  Dec.  241. 
Mich.  78,  18  Am.  Rep.  61.  9.  Webster  v.  Morris,  66  Wis.  366, 

6.  Stansbury  v.  Hubner,  73  Md.  223,  28  N.  W.  353,  57  Am.  Rep.  278. 

347 


§  91  PERPETUITIES  21  R.  C.  L. 

after.  ^®  Such  gifts  are  sustained  on  the  doctrine  that  a  testator  has 
a  right  to  dispose  of  his  own  property  with  such  restrictions  and  limi- 
tations not  repugnant  to  law  as  he  sees  fit  and  that  his  intentions 
ought  to  be  carried  out  unless  they  contravene  some  positive  rule 
of  law,  or  are  against  public  policy.^^  Nevertheless  the  general  rule 
is  that  whenever  a  perj^on  is  by  the  terms  of  an  instrument  entitled 
absolutely  to  property,  any  provision  therein  postponing  payment 
to  him  is  void.  For  example  under  a  will  providing  that  a  daughter 
of  testatrix  shall  receive  from  the  executors  a  certain  sum  for  her 
support  until  she  arrives  at  the  age  of  thirty-five  years,  at  which  time 
they  shall  transfer  to  her  the  entire  estate,  real  and  personal,  but 
in  case  of  her  death  before  arriving  at  that  age  leaving  no  lawful 
issue  her  father  shall  take  the  property,  but  with  no  devise  over 
except  to  the  father  if  then  living,  it  has  been  held  that  the  daughter 
was  entitled  on  her  father's  death  to  the  immediate  enjoyment  of 
the  estate  although  she  had  not  yet  reached  the  age  of  thirty-five 
years.** 

91.  Restraints  on  Partition. — A  prohibition  as  to  the  partition  or 
division  of  an  estate  for  a  period  of  years  when  the  beneficiaries 
ej:e  all  of  ago  falls  within  the  same  general  principle  and  may  be 
disregarded.^*  Even  a  provision  that  if  any  of  the  beneiiciarios 
should  seek  partition  within  the  time  de^^ignated  he  shall  forfeit 
his  share,  which  is  then  to  vest  in  fee  in  the  other  beneficiaries,  v*'ill 
not  render  valid  in  such  cases  a  condition  agamst  partition.** 

10.  Meek  V.  Briggs,  87  La.  610,  54  111.  101,  91  N.  E.  66, 18  Ann.  Cas.  490. 
N.  AV.  456,  43  A.  S.  R.  410.  13.  Greene  v.  Greene,  125  N.  Y.  506, 

11.  Clafiin  V.  Claflin,  149  Mass.  19,   26  N.  E.  739,  21  A  S.  R.  743. 

20  N.  E.  454, 14  A.  S.  R.  393,  3  L.R.A.  14.  Greene  v.  Greene,  125  N.  Y.  506, 

370.  26  N.  E.  739,  21  A.  S.  R.  743.    As  to 

12.  Bennett  v.  Chapin,  77  Mich.  526,  restrictions  against  partition  violating 
43  N.  W.  893,  7  L.K.A.  377.  To  the  the  rule  against  alienation,  see  supra, 
same  effect,  Wagner  v.  Wagner,  244  par.  72. 
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See  ExEOUTOBS  and  Administrators,  vol.  11,  p.  1. 
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See  EviDENCB,  vol.  10,  p.  1152  et  seq. 
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See  Inspection  and  Physical  Exa^iination,  vol.  14,  p.  679. 
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I.  Introductory 
II.  License 

III.  Practicing  without  License 

IV.  Relation  of  Physician  to  Patient 
V.  Malpractice 

yi.  Compensation 


I.  Introductory 


1.  Scope  of  Article 

2.  Definitions  . 


n.  License 


3.  Power  of  State  to  License  and  Regulate 

4.  Examination  or  Diploma  as  Basis  of  License 

5.  Prior  Practice  and  Residence  as  Basis  of  License 

6.  Character  as  a  License  Qualification 

7.  Discriminatory  License  Laws 

8.  Rights  and  Obligations  Attendant  on  License 

9.  Revocation  of  License 

10.  Regulation  of  Professional  Conduct 

11.  Persons  Required  to  Obtain  License 

12.  Delegation  of  Power  to  Grant  and  Revoke  Licenses 

13.  Procedure  before  or  against  Medical  Boards 

14.  Regulation  through  Medical  Societies 

15.  Occupation  Taxes 

III.  Practicing  without  License 

16.  In  General 

17.  Osteopaths 

18.  Chiropractors  and  Masseurs 

19.  Christian  Science  Healers 

20.  Other  Special  Practitioners 

21.  Prosecutions  and  Penalties 

IV.  Relation  of  Physician  to  Patient 

22.  Creation  and  Nature  in  General 
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23.  Professional  Obligation  of  Physician  to  Patient 

24.  Physician's  Position  of  Trust  and  Confidence 

25.  Obligation  to  Practice  or  Not  to  Restrain  Practice 

V.  Malpractice 

In  General 

26.  Duty  and  Liability  of  Physician  or  Surgeon 

27.  Standard  of  Skill  and  Care  Generally 

Standard  as  Determined  by  Particular  Circtmstances 

28.  School  of  Medicine 

29.  State  of  Medical  Knowledge  and  Established  Mode  of  Practice 

30.  Locality  or  Place  of  Practice 

31.  Dentists,  Oculists,  X-ray  Operators,  Veterinary  Surgeons  and  Irregular 

Practitioners 

32.  Specialists 

Application  op  Standard  to  Practicb 

33.  Diagnosis  and  Treatment 

34.  Abandonment  of  Case 

35.  Judgment  Not  Guaranteed 

36.  Cure  Not  Guaranteed 

Liability  in  Absence  of  Personal  Negligencb 

37.  Practice  without  Consent 

38.  Negligence  of  Third  Persons 

Rights  and  Liabilities  of  Third  Persons 

39.  Right  of  Patient  against  Hospital 

40-  Patient^s  Rights  against  Third  Persons  Generally 

41.  Relationship  to  Patient 

42.  Right  of  Person  Examined  in  Behalf  of  Another 

Actions  and  Defenses 

43.  Form  of  Action ;  Contract  or  Tort 

44.  Abatement  and  Limitation  of  Actions 

45.  Contributor}''  Negligence  of  Patient 

46.  Prior  Suit  for  Compensation;  Set-off 

47.  Admissibility  of  Evidence 

48.  Waiver  of  Privilege  of  Patient 

49.  Burden  of  Proof  and  Presumptions 
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54.  Recovery  from  Third  Person  Legally  Bound  to  Provide  Medical  Services 

for  Patient 

55.  Recovery  from  Person  Requesting  Attendance 

56.  Corporate  Liability;  Principal  and  Agent 

57.  Amount  of  Compensation 

58.  Effect  of  Malpractice  or  Failure  of  Treatment 

59.  Effect  o£  Unlicensed  Practice 


I.  Introductory 

1.  Scope  of  Article. — ^It  is  the  purpose  of  this  axticle  to  give  a  full 
discussion  of  the  law  which  is  individual  in  its  application  to  prac- 
titioners of  the  healing  art  of  all  kinds.  The  existence  of  the  general 
principles  of  law  as  outlined  in  broader  articles  will  be  assumed  and 
no  attempt  will  be  made  to  enlarge  on  those  treatments.  This  article 
discusses  the  particular  principles  which  are  involved  in  the  appli- 
cation of  these  general  principles  to  medicine,  surgery,  dentistry, 
osteopathy,  chiropractors,  magnetic  healing.  Christian  Science  healing, 
and  kindred  subjects.  Certain  related  matters,  such  as  physicians 
as  expert  witnesses,*  communications  between  physician  and  patient 
as  privileged,*  and  the  compounding  and  dispensing  of  drugs  by 
pliysicians,*  are  treated  in  other  articles  and,  therefore,  no  attempt 
is  made  to  deal  with  them  in  this  article. 

2.  Definitions. — ^The  word  physician  in  its  narrower  sense  means 
one  who  is  proficient  in  the  art  of  healing  by  means  of  the  applica- 
tion of  physic  or  medicine  to  the  patient.  In  its  broader  sense  it 
means  anyone  who  practices  the  art  of  healing  disease  and  preserving 
health,  a  prescriber  of  remedies  for  sickness  and  disease.*  Techni- 
cally a  surgeon  is  a  person  healing  by  means  of  manual  operations, 
a  dentist  one  practicing  surgery  on  the  teeth;*  an  obstetrician  is 
one  who  practices  midwifery ;  *  a  Christian  Science  healer  treats  disease 
by  prayer; '  and  an  osteopath  heals. by  means  of  a  system  of  rubbing 
and  kneading  the  body,  applying  hoj  or  cold  baths,  and  prescribing 
diet  and  exercise  for  the  treatment,  relief  and  cure  of  bodily  infir- 
mity or  disease,  without  the  use  of  medicine,  drugs  or  surgery.^ 

II.  License 

3.  Power  of  State  to  License  and  Regulate. — ^The  right  to  practice 
medicine  is,  like  the  right  to  practice  any  other  profession,  a  valuable 

1.  See   Expert  and   Opinion   Evi-  563,  28  L.R.A.  139;  State  v.  Beck,  21 
DENCE,  vol.  11,  p.  560.  R.  I.  288,  45  L  R.A.  269. 

2.  See  Witnesses.  6.  Com.  v.  Pom,  196  Mass.  326,  17 

3.  See  Drugs  and  Druggists,  vol.  L.R.A.(N.S.)  94  and  note. 

9,  p.  608.  7.  In  re  First  Church  of  Christ,  205 

4.  State  V.  Beck,  ?1  R.  I.  288,  45  Pa.  St.  543,  97  A.  S.  R.  753. 
LR.A.  269.  Note:  98  A.  S.  K.  752. 

6.  People  V.  De  France,  104  IVIich.       8.  Note:  98  A.  S.  R.  747. 
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property  right,  m  which,  under  the  constitution  and  laws  of  the 
state,  one  is  entitled  to  be  protected  and  secured.*  On  the  other  hand 
the  preservation  of  public  health  is  one  of  the  duties  devolving  on 
the  state  as  the  sovereign  power  and  the  discharge  of  this  duty  is 
accomplished  by  means  of  the  exercise  of  the  inherent  police  power 
of  the  sovereign.*®  Thus  is  presented  a  conflict  between  the  right 
of  a  citizen  to  follow  a  profession  and  the  right  of  the  state  to  pro- 
tect the  health  and  welfare  of  its  citizens;  but  not  a  very  serious 
conflict  because  the  outcome  is  alwavs  clear.  Everv  citizen  has 
the  undoubted  right  to  follow  any  lawful  calling,  business,  or  pro- 
fession he  may  select,  subject  only  to  such  restrictions  as  the  govern- 
ment may  impose  for  the  welfare  and  safety  of  society.  This  right 
is  one  of  the  distinguishing  features  of  republican  institutions.  Many 
of  the  occupations  of  life  may  be  followed  by  persons,  irrespective 
of  fitness,  without  danger  to  the  public  health  or  in  detriment  to 
the  general  welfare,  others  demand  special  knowledge,  training,  or 
experience;  and  the  power  of  the  state  to  prescribe  such  restrictions 
and  regulations  for  those  as,  in  its  judgment,  shall  protect  the  people 
from  the  consequences  of  ignorance  or  incapacity,  as  well  as  of  decep- 
tion and  fraud,  has  never  been  questioned.**  This  is  especially  true 
with  respect  to  the  practice  of  medicine.  Nearly  everyone,  of  neces- 
sity, consults  the  physician  at  some  period  of  life,  but  few  are  able 
to  judge  his  qualifications  in  point  of  learning  and  skill,  and  because 
of  the  importance  of  the  interests  committed  to  his  care,  involving 
health  and  life,  it  is  perfectly  clear  that  the  state  may  interfere  with 
the  right  of  an  individual  and  place  restrictions  and  regulations  on 
the  practice  of  medicine.*^    A  statute  regulating  the  right  to  practice 

9.  Hewitt  V.  State  Board  of  Medical  165,  32  So.  767,  68  L.R.A.  925 ;  Aiton 
Examiners,  148  Cal.  590,  84  Pac.  39,  v.  Board  of  Medical  Examiners,  13 
113  A.  S.  R.  315,  7  Ann.  Cas.  750  and  Ariz.  354,  114  Pac.  962,  L.R.A.1915A 
note,  3  L.R.A.(N.S.)    896.  691;  Thompson  v.  Van  Lear,  77  Ark. 

10.  See  Heat.th,  vol.  12,  p.  1264.  506,  92  S.  W.  773,  7  Ann.  Cas.  154, 

11.  Dent  V.  We3t  Virginia,  129  U.  S.  5  L.R.A.(N.S.)  588;  Ex  parte  Whit- 
114,  9  S.  Ct.  231,  32  U.  S.  (L.  ed.)  ley,  144  Cal.  167,  77  Pac.  879,  1  Ann. 
623.  Cas.  13  and  note;    Smith  v.   People, 

Note :  51  L.R.A.  776.  51  Colo.  270,  117  Pac.  612,  36  L.R. A. 

See   Licenses,    vol.    17,  p.   501   et  (N.S.)  158 ;  Chenoweth  v.  State  Board 

seq.,  pp.  548-551.  of   Medical    Examiners,   57    Colo.   74, 

12.  Dent  v.  West  Virj?inia,  129  U.  141  Pac.  132,  Ann.  Cas.  1915B  1188, 
S.  114,  9  S.  Ct.  231,  32  U.  S.  (L.  ed.)  51  L.R.A. (N.S.)  958  and  note;  East- 
623;  Hawker  v.  New  York,  170  U.  S.  man  v.  State,  109  Ind.  278,  10  N.  E. 
189,  18  S.  Ct.  573,  42  U.  S.  (L.  ed.)  97,  58  Am.  Rep.  400;  State  v.  Webster, 
1002;  Reetz  v.  Michigan,  188  U.  S.  150  Ind.  607,  50  N,  E.  750,  41  L.R.A. 
505,  23  S.  Ct.  390,  47  U.  S.  (L.  ed.)  212;  Parks  v.  State,  159  Ind.  211,  64 
563;  Collins  v.  Texas,  223  U.  S.  288,  N.  E.  862,  59  L.R.A.  190;  State  v. 
32  S.  Ct.  286,  56  U.  S.  (L.  ed.)  439;  Bair,  112  la.  466,  84  N.  W.  532,  51 
McNaughton  v.  Johnson,  242  U.  S.  L.R.A.  776;  State  v.  Wilhite,  132  la. 
344,  37  S.  Ct.  178,  Ann.  Cas.  1917B  226,  109  N.  W.  730,  11  Ann.  Cas.  180; 
801  and  note;  Bragg  V.  State,  134  Ala.  State   v.    Creditor,   44   Kan.   565,   24 
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medicine,  but  leaving  the  field  open  to  all  who  possess  the  prescribed 
qualifications,  does  not  abridge  the  privileges  or  immunities  of  citi- 
zens,*' and  the  justification  for  state  regulation  of  physicians  can 
easily  be  and  has  been  extended  to  the  regulation  of  osteopaths,** 
and  to  persons  treating  ocular  diseases.**  The  regulation  of  the 
practice  of  such  professions  need  not  come  from  the  state  directly, 
for  the  police  power  which  resides  in  a  municipality  by  express  or 
implied  delegation  would  justify  the  imposition  of  a  regulative 
municipal  ordinance.** 

4.  Examination  or  Diploma  as  Basis  of  License. — ^At  common  law 
the  medical  profession  was  open  to  all  without  restriction,*'  but 
modern  times  have  witnessed  the  universal  passage  of  statutes  requir- 
ing practitioners  to  secure  a  license  from  the  state  and  providing 
that  the  license  shall  be  granted  only  on  proof  of  an  applicant's  fit- 
ness to  administer  to  the  ailments  of  the  people.  That  a  state  may 
enforce  legislation  of  this  kind  is  undoubted,**  and  the  importance 
of  it  has  been  emphasized.*'  To  be  a  valid  exercise  of  the  police 
power  a  statute  requiring  all  practitioners  to  secure  a  license  must 
generally  satisfy  two  tests:  first,  it  must  be  reasonably  calculated  to 

Pac.  346,  21  A.  S.  R.  306;  Meffert  v.  State  v.  Littooy,  52  Wash.  87, 100  Pac. 

State  Board  of  Medical  Registration,  170,  17  Ann.  Cas.  292. 

66  Kan.  710,  72  Pac.  247,  1  L.R.A.  Notes :  25  A.  S.  R.  890 ;  78  A.  S.  R. 

(N.S.)  811,  affirmed  in  195  U.  S.  625,  259;  87  A.  S.  R.  611;  113  A.  S.  R. 

25  S.  Ct.  790,  49  U.  S.  (L.  ed.)  356;  320;  129  A.  S.  R.  293;  8  L.R.A.(N.S.) 

State  V.  Johnson,  84  Kan.  411,  114  1272 ;  Ann.  Cas.  1917B  798. 

Pac.  390,  41  L.R.A.(N.S.)  539;  Com.  See   Constitutional  Law,  vol.   6, 

V.  Pom,  196  Mass.  326,  82  N.  E.  31,  pp.   209,   284. 

13   Ann.    Cas.   569,   17  L.R.A.(N.S.)  13.  Note:  14  L.R. A.  581. 

94;  State  v.  State  Medical  Examining  14.  CoUins  v.  Texas,  223  U.  S.  288, 

Board,  32  Minn.  324,  20  N.  W.  238,  32  S.  Ct.  286,  56  U.  S.  (L.  ed.)  439; 

50  Am.  Rep.  575 ;  State  v.  Vandersluis,  Hayden  v.  State,  81  Miss.  291,  33  So. 

42  Minn.  129,  43  N.  W.  789,  6  L.R.A.  653,  95  A.  S.  R.  471;  State  v.  Gravett, 

119;  State  v.  Davis,  194  Mo.  485,  92  65  Ohio  St.  289,  62  N.  E.  325,  87  A.  S. 

S.  W.  484,  5  Ann.  Cas.  1000  and  note,  R.  605,  55  L.R.A.  791. 

4  L.R.A.(N.S.)  1023;  State  v.  Smith,  Notes:  98  A.  S.  R.  742;  Ann.  Cas. 

223  Mo.  242, 135  S.  W.  465,  33  L.R.A.  1917B  798. 

(N.S.)   179;  Johnson  v.  Great  Falls,  15.  McNaughton  v.  Johnson,  242  U. 

38  Mont.  369,  99  Pac.  1059,  16  Ann.  S.  344,  37  S.  Ct.  178,  Ann.  Cas.  1917B 

Cas.  974;  Territory  v.  Newman,  13  N.  801  and  note. 

M.   98,  79  Pac.  706,  813,  68  L.R.A.  16.  Johnson  v.  Great  Falls,  38  Mont. 

783;   State  v.  Biggs,  133  N.  C.  729,  369,  99  Pac.  1059,  16  Ann.  Cas.  974. 

46  S.  E.  401,  98  A.   S.  R.  731,  64  See  Municipal  Corporations,  vol.  19, 

L.R.A.  139 ;  State  v.  Marble,  72  Ohio  p.  953.    See  also  Licenses,  vol.  17,  pp. 

St.  21,  73  N.  E.  1063,  106  A.  S.  R.  523,  531. 

570,  2  Ann.  Cas.  898,  70  L.R.A.  835 ;  17.  Note :  1  Ann.  Cas.  18. 

State  V.  Randolph,  23  Ore.  74,  31  Pac.  18.  See  Constitutional  Law,  vol. 

201,  37  A.   S.   R.   655  and  note,  17  6,  p.  226.    See  also  supra,  par.  3. 

L.R.A.  470;  In  re  Thompson,  36  Wash.  19.  Dent  v.  West  Virginia,  129  U. 

377,  78  Pac.  899,  2  Ann.  Cas.  149;  S.  114,  9   S.   Ct.  231,  32  U.   S.    (L. 

State  V.  Brown,  37  Wash.  97,  79  Pac.  ed.)  623. 

635,  107  A.  S.  R.  798,  68  L.R.A.  889 : 
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protect  the  people,  and,  second,  it  must  not  in  its  operation  discrimi- 
nate unreasonably  between  the  classes  of  persons  who  are  to  be  entitled 
to  a  license.  The  courts  have  been  properly  liberal  in  upholding 
the  validity  of  license  requirements.  In  case  the  granting  of  a  license 
is  made  conditional  on  the  applicant's  passing  a  satisfactory  exami- 
nation, the  statute  has  been  uni^versally  upheld  and  with  little  ques- 
tion, for  naturally  it  is  reasonable  and  proper  to  determine'  the  skill 
and  ability  of  a  man  by  a  direct  examination  of  him.*^  And  it  is 
reasonable  to  prescribe  that  all  followers  of  the  healing  art,  no  matter 
of  what  school,  shall  be  subjected  to  a  general  examination,  for  no 
one  is  well  qualified  to  deal  with  disease  who  does  not  understand 
disease,  and  so,  though  the  only  qualification  that  a  Christian  Sci- 
ence healer  might  claim  to  need  is  an  ability  to  pray  fervently  and 
effectively,  yet  the  safety  of  the  people  of  the  state  may  demand  that 
Guch  a  healer  be  able  to  appreciate  the  nature  and  danger  of  the 
diseases  with  which  he  comes  in  contact.*  Further,  the  state  may  say 
that  the  passing  of  an  examination  is  not,  of  itself,  satisfactory  evi- 
dence of  a  physician's  knowledge  and  ability,  and  may  provide  that 
before  an  applicant  may  stand  an  examination  for  his  license  he  must 
produce  a  diploma  from  a  good  medical  school  as  proof  that  his  knowl- 
edge is  well  grounded.*  However,  the  possession  of  a  diploma  from 
a  good  medical  college  may  be  sufficient  evidence  of  an  applicant's 
fitness  to  practice  and  it  is  not  unjustifiable  discrimination  for  a 
statute  to  provide  that  the  possessor  of  such  a  diploma  may  be  entitled 
to  a  license  without  taking  an  examination  that  other  applicants 
must  take.'  A  statute  allowing  medical  students  to  practice  during 
the  period  of  their  enrolment  in  a  medical  college  and  attendance 
thereon  does  not  unlawfully  discriminate  between  medical  men.* 

5.  Prior  Practice  and  Residence  as  Basis  of  License. — ^As  no  one 
has  a  vested  right  to  practice  medicine  free  from  state  regulation  and 
control,*  it  follows  that  present  or  prior  practitioners  cannot,  against 

20.  State  v.  Bair,  112  la.  466,  84  Cas.  149;  State  v.  Littooy,  52  Wash. 

N.    W.   532,   51   L.R.A.   776;    In   re  87,  100  Pac.  170,  17  Ann.  Cas.  292. 

Thompson,  36  Wash.  377,  78  Pac.  899,  3.  Dent  v.  West  Virginia,  129  U.  S. 

2  Ann.  Cas.  149;  State  v.  Currens,  111  114,  9  S.  Ct.  231,  32  U.  S.  (L.  ed.) 

Wis.  431,  87  N.  W.  561,  56  L.R.A.  623;  Ex  parte  Whitley,  144  Cal.  167, 

252.    See  generally,  Licenses,  vol.  17,  77  Pac.  879,  1  Ann.  Cas.  13;  State  v. 

p.  476  et  seq.,  as  to  the  constitutional-  Bair,  112  la.  466,  84  N.  W.  532,  61 

ity  of  license  laws.  L.R.A.   796 ;    State   v.   Randolph,   23 

1.  State  V.  Marble,  72  Ohio  St.  21,  Ore.  74,  31  Pac.  201,  37  A.  S.  R.  655, 
73  N.  E.  1063,  106  A.  S.  R.  570,  2  17  L.R.A.  470;  State  v.  Currens,  111 
Ann.  Cas.  898,  70  L.R.A.  835.  Wis.  431,  87  N.  W.  561,  56  L.R.A. 

Note:  Ann.  Cas.  1917B  799.  252. 

2.  Ex  parte  Whitley,- 144  Cal.  167,  4.  State   v.   Vandersluis,   42   Minn. 
77  Pac.  879,  1  Ann.  Cas.  13;  State  v.  129,  43  N.  W.  789,  6  L.R.A.  119. 
Vandersluis,  42  Minn.  129,  43  N.  W.  Note :  14  L.R.A.  581. 

789,  6  L.R.A.  119;  In  re  Thompson,       5.  See  supra,  par.  3. 
36  Wash.  377,  78  Pac.  899,  2  Ann. 
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a  statute  which  provides  that  they  must  secure  a  license  before  prac- 
ticing further,  raise  the  constitutional  objection  that  they  are  being 
deprived  of  property  without  due  process  of  law.  Past  practice  of 
medicine  cannot  vest  in  anyone  the  right  to  continue  free  from  state 
control.*  But  the  fact  that  a  person  has  practiced  for  a  long  period 
of  time  may  furnish  evidence  that  -he  possesses  sufficient  skill  and 
knowledge  to  justify  the  state  in  exempting  him  from  the  examina- 
tion required  of  practitioners  in  general,'  because  the  years  of  experi- 
ence may  well  protect  the  public  and  also  furnish  a  quality  which 
may  be  made  a  proper  basis  of  classification.  The  legislature  pro- 
ceeds on  the  theory  that  the  fact  that  a  physician  has  been  engaged 
in  practice  within  the  state  is  sufficient  evidence  of  his  proficiency 
in  the  profession.  This  fact  is  made  by  the  legislature  an  evidence 
of  skill  and  competency  equivalent  to  a  diploma  from  a  college; 
and  the  wisdom  of  either  test  is  a  question  for  the  legislature,  and 
not  for  the  courts.®  An  exemption  in  favor  of  those  practicing  at 
the  time  of  the  passage  of  an  act  regulating  the  practice  of  medicine, 
and  which  requires  all  others  to  obtain  a  license  and  certificate  for 
that  purpose,  is  not  open  to  constitutional  objection  as  being  special 
and  discriminatory  legislation.*  It  would  seem  to  be  perfectly  reason- 
able for  a  state  to  take  a  further  step  and  say  that,  as  itinerancy  on 
the  part  of  a  physician  might  well  spell  inferiority,  licenses  without 
examination  will  be  granted  only  to  those  practitioners  of  prior  experi- 
ence who  have  been  located  at  a  particular  place  for  a  prescribed 
period.  The  authorities  on  this  point  are  not  unanimous  but  more 
are  found  against  the  constitutionality  of  such  a  provision  ^®  than  in 
favor  of  it.*^    A  difficulty  is  injected  into  the  situation  when  the  ques- 

6.  Dent  v.  West  Virginia,  129  U.  S.       Note:  14  L.R.A.  581. 

114,  9  S.  Ct.  231,  32  U.  S.   (L.  ed.)  8.  State  v.  Creditor,  44  Kan.  565, 

623;  Hawker  v.  New  York,  170  U.  S.  24  Pac.  346,  21  A.  S.  R.  306. 

189,  18  S.  Ct.  573,  42  U.  S.  (L.  ed.)  9.  Ex  parte  Whitley,  144  Cal.  167, 

1002;   Reetz  v.   Michigan,  188   U.   S.  77  Pac.  879,  1  Ann.   Cas.  13;   State 

505,  23  S.  Ct.  390,  47  U.  S.  (L.  ed.)  v.  Creditor,  44  Kan.  565,  24  Pac.  346, 

563;  State  v.  Davis,  194  Mo.  485,  92  21  A.  S.  R.  306;  State  v.  Randolph, 

S.  W.  484,  5  Ann.  Cas.  1000  and  note,  23  Ore.  74,  31  Pac.  201,  37  A.  S.  R. 

4L.R.A.(N.S.)  1023;  State  V.  Gravett,  655,  17  L.R.A.  470;  State  v.  Rosen- 

65   Ohio   St.   289,  62  N.   E.   325,  87  krans,  30  R.  I.  374,  75  Atl.  491,  19 

A.  S.  R.  605,  55  L.R.A.  791;  State  v.  Ann.  Cas.  824. 

Rosenkrans,  30  R.  I.  374,  75  Atl.  491,  Notes :   14  L.R.A.   581 ;   49   L.R. A. 

19  Ann.  Cas.  824  and  note;  State  v.  (N.S.)   150. 

Carlisle,  28  S.  D.  169,  132  N.  W.  686,  10.  State  v.  Minman,  65  N.  H.  103, 

Ann.  Cas.  1914B  395  and  note.  18  Atl.  194,  23  A.  S.  R.  22  and  note ; 

Notes:  21  A.  S.  R.  310;  8  L.R.A.  State  v.  Pennover,  65  N.  H.  113,  18 

<N.S.)  1272.  Atl.  878,  5  L.R.A.  709. 

See  Constitutional  Law,  vol.  6,  p.  Note:  14  L.R.A.  581. 

482.  11.  State  v.  Bair,  112  la.  466,  84 

7.  Dent  v.  West  Virginia,  129  U.  S.  N.  W.  532,  61  L.R.A.  776. 
114,  9  S.  Ct.  231,  32  U.  S.  (L.  ed.)  623. 
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tion  is  raised  as  to  the  rights  of  citizens  of  foreign  states  as  affected  by 
the  licensing  statute.  The  elementary  problems  fi^e  easily  solved. 
When  the  same  restrictions  are  imposed  on  aU  who  propose  to  practice 
medicine  within  a  state  regardless  of  their  prior  residences  or  places 
of  practice,  there  is  no  denial  to  practitioners  of  other  states  of  privi- 
leges and  immunities.^^  However,  it  is  reasonable  and  constitutional 
to  exempt  from  the  operation  of  licensing  statutes  those  practitioners 
who  have  been  duly  licensed  in  another  state,  the  foreign  license  being 
evidence  of  ability  and  skill ;  **  and,  likewise,  the  exemption  of  phy- 
sicians coming  from  another  state  for  consultation  purposes  is  con- 
stitutional, since  a  physician  from  another  state,  '4n  actual  consulta- 
tion, has  co-operating  with  him  a  registered  physician.  To  require 
him  to  license  as  for  general  practice  would  have  no  other  effect  than 
occasionally  to  deprive  the  patient  and  the  local  physician  of  the 
benefit  of  the  advice  of  some  of  the  most  eminent  and  skilful 
men  in  the  profe.-sion.^*  It  is  much  more  dillicult  to  determine 
whether  it  is  constitutional  to  exempt  from  the  operation  of  a  licensing 
statute  all  physicians  practicing  in  the  state  at  the  time  of  or  for  some 
time  prior  to  the  passage  of  the  act,  and  making  no  disposition  of 
physicians  practicing  in  a  foreign  state  at  the  same  time.  Such  stat- 
utes are  very  near  the  line  of  unreasonable  discrimination  against 
foreign  citizens.  But  the  fact  that  conditions  of  practice  differ  in 
the  different  states,  as  do  also  the  standards  of  the  practitioners,  makes 
a  discrimination  in  favor  of  local  practitioners  sustainable.^^  And, 
likewise,  it  has  been  held  that  a  statute  which  provides  that  graduates 
of  a  local  medical  school  only  may  secure  licenses  without  examina* 
tion  is  not  unconstitutional  as  discriminating  against  foreign  medical 
schools  because  the  discrimination  against  such  schools  may  have 
had  a  reasonable  basis.^® 

6.  Character  as  a  License  Qualification. — The  relation  of  physician 
and  patient  is  of  such  a  confidential  and  serious  nature  that  not  only 
the  skill  but  also  the  moral  character  of  the  physician  is  of  great 
importance  to  the  interest  of  the  patient  and  the  state.  It  is  important 
that  only  men  of  good  character  should  practice  medicine,  and  a  state 
may  require  that  an  applicant  for  a  license  present  a  certificate  of 
good  moral  character  before  the  license  will  be  given  to  him,*'  or  may 

12.  State  V.   Rosenkrans,  30  R.  I.    v.  Randolph,  23  Ore.  74,  31  Pac.  201, 
374,  75  Atl.  491,  19  Ann.   Cas.  824.    37  A.  S.  R.  655,  17  L.R.A.  470. 

13.  Ex  parte  Whitley,  144  Cal.  167,       Note:  40  L.R.A. (N.S.)  2S4. 

77  Pac.  879,  1  Ann.  Cas.  13;  Parks       As  to  the  constitutionality  of  stat- 

V.  State,  159  Ind.  211,  64  N.  E.  8G2,  utes    discriminating    against    nonresi- 

59  L.R.A.  190.  dents,  see  Constitutional  Law,  vol 

14.  Scholle   V.    State,   90   Md.    729,  6,  pp.  415-417. 

46  Atl.  326,  50  L.R.A.  411.  16.  State  v.  Currans,  111  Wis.  431, 

Note:  25  A.  S.  R.  890.  87  N.  AV.  561,  56  L.R.A.  252. 

15.  State  V.  Creditor,  44  Kan.  565,       17.  In  re  Thompson,  36  Wash.  377, 
24  Pac.  346,  21  A.  S.  R.  306;  State  78  Pac.  899,  2  Ann.  Cas.  149. 
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rightfully  determine  what  else  shall  be  the  evidences  of  that  char- 
acter.*^  The  immoral  conduct  of  the  applicant  may  bar  him  even 
though  the  immorality  is  not  directly  connected  with  the  practice  of 
his  profession,  for  the  object  sought  is  the  protection  of  the  home  of 
the  sick  and  distressed  from  the  intrusion  therein,  in  a  professional 
character,  of  vicious  and  unprincipled  men — ^men  wholly  destitute 
of  all  moral  sensibilities.^*  And  legislation  requiring  such  a  proof  of 
good  moral  character  may  be  passed  subsequent  to  the  commission  of 
an  act  which  is  made  the  evidence  of  bad  character,  for  such  legis- 
lation is  not  an  additional  punishment  for  past  offenses,  is  not  ex  post 
facto  legislation,  but  merely  prescribes  what  shall  be  evidence  of 
present  qualifications.*^  But  where  the  refusal  to  grant  a  license  is 
based  on  the  bad  character  of  the  applicant  he  is  entitled  to  have 
notice  of  the  reason  and  a  hearing  on  the  point,  for  this  is  due  process 
of  law.^ 

7.  Discriminatory  License  Laws. — Since  a  statute  which  regulates 
the  practice  of  a  profession  and  discriminates  unreasonably  against 
certain  persons  or  classes  of  persons  engaged  therein  is  unconstitu- 
tional,* the  legislature  cannot,  under  the  present  state  of  general 
medical  knowledge,  restrict  all  healing  to  any  one  school  of  thought 
or  practice ;  •  nor  can  it  provide  that  all  persons  of  all  schools  must 
take  the  same  technical  examination,*  for,  since  it  cannot  reasonably 
be  said  that  all  of  the  virtues  of  the  healing  art  are  restricted  to  one 
school  of  medical  thought,  it  is  not  always  reasonable  to  provide  that 
the  followers  of  the  different  recognized  schools  should  possess  just 
the  same  sort  of  technical  knowledge.  However,  it  should  be  noted 
that  it  is  the  aim  of  all  regulation  to  guard  against  improper  treat- 
ment of  disease  and,  as  improper  treatment  can  consist  of  a  failure 
to  administer  proper  remedies  as  well  as  the  administration  of  harm- 
ful remedies,  a  licensing  statute  need  not  be  framed  to  prohibit  par- 
ticular practices  solely,  but  may  guard  against  the  failure  of  one,  such 

18.  Hawker  v.  New  York,  170  U.  S.  cense  under  a  retrospective  law,  see 
189,  18  S.  Ct.  573,  42  U.  S.  (L.  ed.)    infra,  par.  9. 

1002;  State  v.  State  Medical  Examin-       1-  Gage  v.  Censors  of  New  Hamp- 
ing  Board,  32  Minn.  324,  20  N.  W.  238,  shire  Eclectic  Medical  Soc.,  63  N.  H. 
50  Am.  Rep.  575;  Gage  v.  Censors  of   ^2,  56  Am.  Rep.  492. 
New  Hamsphire  Eclectic  Medical  Soc,   -,o^•A.,^^^^7•oo   a^^o'^'o    o?'  ^.' }^^' 
63  N.  H.  92,  56  Am.  Rep.  492.  ^^  A";  ^^V^  %^A^f  ^h%^%l' 

19.  Meffcrt  v.  State  Boird  of  Medi-   ^f^Y^^^^  %  ^^'?.  ^^if^^  f  ^  f.  325, 

1    -D^      ■     4.        i.-  J.  an    TT  rr-ifx      rrn      Oi      A.     O.     it.     UUO,    00     L«.£V.A.    791. 

cal  Re^stration   e  c   66  Kan.  710,  72  ^^^,^  g^  ^   g;  ^  g^ 

Pac.247,lL.RA.(NS0  811  and  note,  3    ^^^  ^    ^-         ^33  ^^  ^    ^^ 

affiiroed  m  19o  U.  S.  625,  25  S.  Ct.  790,  4^   s.  E.  401,  98  A.   S.   B.  731,  64 

49  U.  S.  (L.  ed.)  350.  L.R.A.  139. 

Note:  8L.R.A.(N.S.)  585.  4.' People  v.  Gordon,  194  lU.   560, 

20.  Hawker  v.  New  York,  170  U.  S.  C2  N.  E.  858,  88  A.  S.  R.  165 ;  State 
189,  18  S.  Ct.  573,  42  U.  S.  (L.  ed.)  v.  Biggs,  133  N.  C.  729,  46  S.  E.  401, 
1002.     As  to  the  revocation  of  a  li-  08  A.  S.  R.  731,  64  L.R.A.  139. 
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as  a  mental  healer,  who  does  not  administer  physical  remedies,  to 
appreciate  the  gravity  and  nature  of  the  disease  brought  to  him  for 
treatment  and  so  may  provide  that  all  who  profess  to  heal  the  sick 
must  possess  a  certain  amount  of  technical  medical  knowledge.*  The 
line  est-ablished  by  these  two  rules  would  seem  to  be  one  of  degree; 
the  state  may  require  of  healers  of  all  schools  of  thought  some  technical 
knowledge,  enough  to  protect  the  public  and,  thus,  the  state,  but  it 
may  not  require  of  healers  of  one  school  as  much  technical  knowl- 
edge as  it  may  require  from  healers  of  another.  But  the  state  may 
require  of  healers  of  the  several  schools  a  high  standard  of  knowledge 
in  their  several  schools.*  It  has  been  held  that  a  statute  which  requiras 
of  all  practitioners  a  certain  amount  of  technical  medical  knowledge 
and  which  makes  special  provisions  for  the  licensing  of  osteopaths  is 
not  unconstitutional  because  of  its  failure  to  make  special  provisions 
for  Christian  Scientists,'  or  mental  healers.®  And  it  has  also  been 
held  that  the  equal  protection  clause  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States  is  not  violated  by  a  statute 
exempting  from  the  requirement  of  a  license  persons  giving  treat- 
ment by  prayer,  but  making  no  similar  exemption  in  favor  of  prac- 
titioners who  employ  in  practice  faith,  hope,  and  the  processes  of 
mental  suggestion  and  mental  adaptation.*  Nor  is  a  statute  unjustly 
discriminatory  against  persons  who  call  themselves  ophthalmologists, 
and  treat  inflammation  of  the  eye  and  its  membranes  and  fit 
glasses  which  defines  the  practice  of  optometry  in  terms  broad  enough 
to  include  their  occupation  and  provides  that  it  shall  be  unlawful  for 
any  person  to  engage  in  the  practice  of  optometry  without  first  having 
obtained  a  certificate  of  registration  except  duly  licensed  physicians 
and  surgeons,  on  the  ground  that  it  appropriates  to  the  sole  use  of 
registered  optometrists  the  right  to  engage  in  that  occupation  and 
denies  the  right  to  all  other  schools  of  scientific  learning  and  practice 
since  it  requires  no  more  of  ophthalmologists  than  it  requires  of  any 
other  person  engaged  in  an  occupation  within  the  statutory  definition 
of  the  practice  of  optometry  and  it  cannot  be  presumed  that  any  injury 
is  done  by  the  difference  in  names.**  A  statute  discriminating  against 
itinerant  physicians  has  been  held  constitutional,  even  though  the 
itinerant  physician  was  forbidden  to  practice,  because  the  distinction 
made  between  physiciajis  and  surgeons  who  have  an  established  place 

6.  Parks  v.  State,  159  Ind.  211,  64  Ann.   Cas.  898,  70  L.R.A.  835. 

N.  E.  862,  59  L.R.A.  190;   State  v.  8.  Parks  v.  State,  159  Ind.  211,  64 

Marble,  72  Ohio  St.  21,  73  N.  B.  1063,  N.  E.  862,  59  L.R.A.  190. 

106  A.  S.  R.  670,  2  Ann.  Cas.  898,  9.  Crane  v.  Johnson,  242  U.  S.  339, 

70  L.R.A.  836.  37  S.  Ct.  176,  Ann.  Cas.  1917B  796 

Note:  88  A.  S.  R.  168.  and  note. 

6.  Ex  parte  Gerino,  143   Cal.  412,  10.  McNaughton  v.  Johnson,  242  U. 
77  Pac.  166,  66  L.R.A.  249.  S.  344,  37  S.  Ct  178,  Ann.  Cas.  1917B 

7.  State  V.  Marble,  72  Ohio  St.  21,  801. 
73  N.  E.  1063,  106  A.  S.  R.  570,  2 
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of  business,  where  they  are  known  to  the  public  and  to  all  who  may  be 
reasonably  expected  to  become  their  patients  and  patrons,  and  itinerant 
physicians  is  supported  by  a  natural  and  reasonable  basis,  and  has 
reasonable  relation  to  the  subject  matter.  The  object  of  the  pro- 
hibition is  to  prevent  physicians  who  have  no  fixed  place  of  business, 
are  unknown  to  those  to  whom  they  tender  their  services  and  medicine, 
and  have  no  reputations  for  professional  skill,  honesty,  and  fair  deal- 
ing to  maintain,  from  traveling  about  the  country  and  defrauding 
the  people  by  working  upon  the  fears  and  hopes  of  the  unfortunate 
and  afflicted.^^  But  a  tax  on  itinerant  physicians  exempting  resident 
itinerants  would  surely  be  bad,  for  mere  residence  cannot  afford  a 
reasonable  basis  for  discrimination.** 

8.  Rights  and  Obligations  Attendant  on  License.— A  license  issued 
to  a  physician  gives  to  him  a  mere  naked  privilege  of  practicing 
medicine  or,  better,  an  immunity  from  punishment  because  of  practice 
without  a  license.  It  does  not  give  to  him  any  further  affirmative 
rights  such  as  the  right  to  continue  to  practice  free  from  police  regula- 
tion by  the  state.  It  has  been  asserted  that  the  granting,  by  the  state, 
of  a  license  for  an  indefinite  period  of  time  to  engage  in  a  particular 
trade  or  profession  is  in  the  nature  of  a  contract,  and  the  licensee 
is  thereby  vested  with  the  right  to  continue  in  such  trade  or  pro- 
fession. This  position,  however,  is  not  tenable,  and  is  based  on  an 
erroneous  idea  of  the  rights  conferred  by  such  a  license.  The  granting 
of  a  license  in  such  cases  is  merely  the  means  taken  by  the  state,  in 
the  exercise  of  its  police  power,  to  regulate  and  restrict  the  engaging 
in  certain  professions  and  occupations  for  the  public  good,  and  con- 
fers upon  the  licensee  no  rights  whatever,  in  the  way  of  a  contract 
with  the  state.  He  takes  the  same  subject  to  the  right  of  the  state, 
at  any  time  that  the  public  good  demands,  to  make  further  restrictions 
and  regulations  thereto ;  and,  if  such  restrictions  and  regulations  are 
reasonable,  they  will  be  upheld,  even  though  they  may  actually  pro- 
hibit some  people  from  further  engaging  in  such  occupations  or 
professions  under  a  license  previously  granted.**  The  possession  of  a 
license  does  not  exempt  the  possessor  from  a  subsequent  occupation 
tax,**  Nor  does  it  in  any  way  excuse  violations  of  the  drug  laws,** 
or  the  liquor  laws  of  the  state,*®  although  it  is  true  that,  ordinarily, 

• 

11.  Kirk  V.  State,  126  Tenn.  7,  150  25  S.  Ct.  790,  49  U.  S.  (L.  ed.)  350. 
S.  W.  83,  Ann.  Cas.  1913D  1239.  Note:  8  L.R.A.(N.S.)  1272,1274. 

12.  Note:  Ann.  Cas.  1916D  58.  See  Constitutional  Law.  vol.  6,  p. 

13.  Reetz   v.   Michigan,   188   U.    S.  482. 

505,  23  S.  Ct.  390,  47  U.  S.  (L.  ed.)  14.  Note:  8  L.R.A.(N.S.)  1274. 

563;  State  v.  Webster,  150  Ind.  607,  15.  Niswonger   v.    State,   179    Ind. 

50  N.  E.  750,  41  L.R.A.  212;  Meffert  653,  102  N.  E.  135,  46  L.R.A.(N.S.) 

V.   State  Board  of  Medical  Re^istra-  1    and    note.      See    also    Drugs    and 

tion,  etc.,  66  Kan.  710,  72  Pac.  247,  Druggists,  vol.  9,  p.  698. 

1  L.R.A.(N.S.)  811  and  note,  affirmed  16.  State  v.  Pomeroy,  68  Wash.  389, 

without  discussion  in  195  U.  S.  625,  123  Pac.  614,  39  L.B.A.(N.S.)  615. 
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a  sale  of  liquor  or  harmful  drugs,  made  by  a  physician  in  the  regular 
course  of  his  practice  and  for  medicinal  purposes,  is  protected.^^  But 
in  any  case  the  state  makes  out  a  prima  facie  case  against  a  defendant 
when  it  proves  the  sale  of  the  harmful  article,  and  the*  burden  is 
thrown  on  the  defendant  to  prove  his  excuse,  such  as  a  sale  in  the 
regular  course  of  the  lawful  practice  of  medicine.^*  Just  how  broad 
is  the  protection  of  a  license,  that  is,  to  what  branches  of  practice  it 
extends,  is  a  question  of  interpretation  of  the  particular  statute  and 
usually  the  question  is  presented  in  the  different  form  that  it  takes 
when  an  attempt  is  made  to  ascertain  what  classes  of  unlicensed  prac- 
tices are  forbidden  by  the  statute ;  that  is,  the  protection  is  coextensive 
with  the  prohibition.  Occasionally,  though,  the  question  of  protection 
is  presented  directly,  and  so  it  has  been  held  in  a  state  that  had  separate 
statutes  authorizing  the  licensing  of  physicians  and  surgeons  on  the 
one  hand  and  of  dentists  on  the  other  that  dentistry  is  a  branch  and 
that  consequently  the  possessor  of  a  license  as  a  physician  and  surgeon 
was  protected  in  his  practice  of  dentistry  without  taking  out  the 
additional  license  as  a  dentist ;  *•  but  this  decision  seems  to  be  opposed 
to  the  weight  of  reason  and  authority,*^  for,  although  in  the  absence 
of  any  legislative  declaration  to  the  contrary,  a  certificate  authorizing 
the  holder  to  practice  medicine  and  surgery  might  therefore  entitle 
him  to  practice  dentistry,  yet  the  existence  of  a  statute  expressly 
affecting  dentists  would  seem  to  indicate  that  public  policy  had  divided 
the  field,  and  that  none  should  practice  dentistry  save  one  expressly 
provided  for  in  the  dentistry  statute.^  So  it  has  been  held  that  a 
dentist  is  not  within  a  statutory  privilege  accorded  to  physicians  and 
surgeons.'  Finally  a  license,  not  being  a  contract,  can  place  on  the 
holder  no  obligation  to  practice  at  all,  and  as  a  physician  is  not  ordi- 
narily a  public  servant  and  is  under  no  duty  to  attend  to  patients,  a 
licensed  physician  is  in  a  similar  position  and  under  no  duty  to 
accept  a  case.'  ^ 

9.  Revocation  of  License. — Since  a  license  is  not  a  contract  and 
gives  the  holder  no  right  to  continue  in  the  practice  in  the  future 
unrestricted,*  it  follows  that  any  license  may  be  revoked  for  good 
cause  and  that  such  revocation  alone  is  not  a  taking  of  property  with- 
out due  process  of  law.*    Naturally  a  license  that  should  never  have 

17.  Atkinson  v.  State,  46  Tex.  Crim.  118  N.  W.  1012,  16  Ann.  Cas.  487, 
229,  79  S.  W.  31,  3  Ann.  Caa.  839   19  L.R.A.(N.S.)  877. 

and  note.  2.  State  v.  Fisher,  119  Mo.  344,  24 

18.  Note:  Ann.  Gas.  1913C  639.  S.  W.  167,  22  L.R.A.  799. 

19.  State  V.  Beck,  21  R.  I.  288,  43       3.  Hurley  v.  Eddingfield,  156  Ind, 
Atl.   366,  46  L.R-A.  269.  416,  59  N.  E.  1068,  83  A.  S.  R.  198, 

20.  State  v.  Taylor,  106  Minn.  218,  53  L.R.A.  136  and  note. 
118  N.  W.  1012,  16  Ann.   Cas.  487       4.  Soe  supra,  par.  5. 

and  note,  19  L.R.A.(N.S.)   877.  5.  State  v.  Webster,  150  Ind.  607, 

1.  State  V.  Taylor,  106  Minn.  218,   50  N.  E.  750,  41  L.R.A.  212;  Meflfert 
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been  granted  may  be  revoked,  as,  for  example,  a  license  that  was 
fraudidently  obtain ed.*  With  respect  to  the  great  majority  of  ques- 
tions pertaining  to  the  matter  of  revocation  there  is  no  possible  dis- 
tinction between  refusing  to  grant  a  license  and  revoking  one  already 
granted.  Both  acts  are  an  exercise  of  the  police  power.  The  power 
exercised  and  the  object  of  its  exercise  are  in  each  case  identical,  viz., 
to  exclude  an  incompetent  or  unworthy  person  from  the  practice  of 
medicine.^  Just  as  a  state  may  refuse  to  grant  a  license  to  a  person 
of  bad  character,*  so  it  may  revoke  the  license  of  a  person  who  is 
proven  to  be  immoral  and  of  bad  character.*  The  fact  that  the  act 
of  immorality  which  is  made  the  grounds  for  the  revocation  was  done 
prior  to  the  passage  of  the  statute  making  it  such  does  not  render  that 
statute  an  ex  post  facto  law,  for  the  hcense  is  revokable  not  as  a  punish- 
ment for  a  past  act  but  because  of  present  bad  character  or  immorality 
of  which  the  past  act  is  made  the  evidence.^®  This  is  the  case  even 
though  the  evidence  of  immorality  necessary  to  justify  revocation  is 
the  conviction  of  a  practitioner  for  a  crime  committed  prior  to  the 
passage  of  the  statute  authorizing  revocation.^^  There  may,  then,  be 
logically  predicated  the  conclusion  that  to  an  action  to  revoke  a  license 
because  of  bad  character  of  which  the  commission  of  a  certain  crime 
is  suflScient  evidence,  it  is  not  open  to  the  licensee  to  object  to  such 
evidence  on  the  ground  that  there  is  a  statute  of  Umitations  on  the 
punishment  for  that  crime  and  that  that  time  has  expired.^* 
But  as  the  right  to  practice  medicine  is  a  valuable  property  right,^* 
entitled  to  the  protection  of  due  process  of  law,  a  practitioner  is 
entitled  to  notice  of  the  proceeding  to  revoke  his  license  and  an  op- 
portunity to  be  heard  in  defense  of  his  right  to  practice. ^"^    It  seems 

V.   State  Board  of  Medical  Registra-       11.  Hawker  v.  New  York,  170  U.  S. 

tion,  etc.,  66  Kan.  710,  72  Pac.  247,  189,  18  S.  Ct.  573,  42  U.  S.  (L.  ed.) 

1  L.R.A.(N.S.)  811  and  note,  affirmed  1002;  State  Medical  Examining  Board 

in  195  U.  S.  625,  25  S.  Ct.  790,  49  v.  Stewart,  46  Wash.  79,  89  Pac.  475, 

U.  S.  (L.  ed.)  350.  123  A.  S.  R.  915,  13  Ann.  Cas.  653, 

Note:  8  L.R.A.(N.S.)  1272.  11  L.R.A.(N.S.)  557. 

6.  State  V.  Webster,  150  Ind.  607,       12.  State  Medical  Examining  Board 
50  N.  E.  750,  41  L.R.A.  212.  v.  Stewart,  46  Wash.  79,  89  Pac.  475, 

7.  State  Medical  Board  v.  McCrary,  123  A.  S.  R.  915,  13  Ann.  Cas.  653, 
95   Ark.   511,  130   S.   W.   544,  Ann.  11  L.R.A.(N.S.)   557  and  note. 

Cas.  1912A  631,  30  L.R.A.(N.S.)  783  Note:  L.R.A.1915D  1218. 

and  note;  Kennedy  v.  State  Board  of  13.  See  supra,  par.  3. 

Registration,  etc.,  145  Mich.  241,  108  14.  Reetz   v.   Michigan,    188  U.    S. 

N.  W.  730,  9  Ann.  Cas.  125.  505,  23  S.  Ct.  390,  47  U.  S.  (L.  ed.) 

Note:  1  L.R.A.{N.S.)  81L  563;  State  v.  State  Medical  Examin- 

8.  See  supra,  par.  6.  ing  Board,  32  Minn.  324,  20  N.  W.  238, 

9.  See  infra,  par.  10.  50  Am.  Rep.  575 ;  Gage  v.  Censors  of 

10.  Richardson  v.  Simpson,  88  Kan.  New  Hampshire  Eclectic  Medical  Soc., 
684,  129  Pac.  1128,  43  L.R.A.{N.S.)    63  N.  H.  92,  56  Am.  Rep.  492. 

911.  Notes:  1  L.R.A.(N.S.)  812;  7  Ann. 

Notes:    8    L.R.A.(N.S.)     585;    43  Cas.  753;  Ann.  Cas.  1912A  63d. 
Ii.R.A.(N.S.)  911. 
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proper  to  put  the  burden  of  proof  on  the  party  attempting  to  show 
cause  for  revocation.^* 

10.  Regulation  of  Professional  Conduct. — ^The  interest  of  the  state 
in  the  practice  and  character  of  physicians  does  not  by  any  means 
cease  with  the  granting  of  licenses.  Clearly  the  state  has  the  power 
to  revoke  the  license  for  good  cause/*  and  it  may  say,  within  the 
bounds  of  reason^  what  is  good  cause.  In  other  words,  the  state  may 
regulate  the  practice  of  a  licensed  practitioner  in  such  a  way  as  will 
operate  for  the  welfare  of  the  people,  the  form  of  such  regulation 
usually  being  the  forfeiture  of  a  license  on  proof  of  certain  abuses. 
For  example  grossly  immoral  conduct  connected  with  the  practice 
may  be  made  cause  for  revocation.^'  Just  how  far  a  state  may  go  in 
regulating  the  professional  conduct  of  a  physician  has  not  been  deter- 
mined. It  seems  clear  that  it  may  not  interfere  in  the  profession 
merely  to  preserve  the  professional  standard  of  ethics  set  by  the  most 
prominent  and  successful  practitioners.  But  it  is  equally  cl6ar  that 
such  conduct  as  affects  the  safety  and  welfare  of  the  people  may  be 
regulated.  A  provision  would  seem  valid  if  to  the  effect  that  a  license 
may  be  revoked  because  of  grossly  unprofessional  conduct,  or  conduct 
grossly  unprofessional  and  dishonorable,^®  for  a  fair  interpretation 
of  those  terms  is  that  they  mean  conduct  which  is,  by  general  opinion, 
considered  to  be  grossly  unprofessional  because  immoral  or  disrepu- 
table.^® Unprofessional  conduct  as  used  in  statutes  does  not  mean 
merely  unethical  conduct  as  judged  by  the  peculiar  standards  of  the 
profession  but  is  generally  held  to  mean  dishonorable  conduct.*^  The 
mere  fact  that  conduct  is  unprofessional  is  not  enough  to  justify 
revocation,  but  it  must  have  an  additional  quality,  as,  for  example, 
in  the  foregoing  cases  it  must  be  attended  by  dishonor.  Another 
example  of  conduct,  on  the  part  of  physicians,  that  is  often  put  under 
the  ban,  not  because  it  happens  to  be  unprofessional,  but  because  it  is 
dangerous  to  the  community,  is  the  solicitation  of  patients  by  means 
of  agents  or  deceptive  advertising.     The  solicitation  of  patients  by 

16.  Macomber   v.    State   Board    of  911  and  note. 

Health,  28  R.   I.  3,  65  Atl.  263,  8  Notes:  1L.R.A.(N.S.)  813;  8  L.R,A. 

L.R.A.(N.S.)  585.  (N.S.)   585;  9  Ann.  Cas.  127;  Ann. 

16.  See  supra,   par.   9.  Cas.  1912A  634. 

17.  State  V.  Webster,  150  Ind.  607,  19-  Alton  v.  Board  of  Medical  Ex- 
50  N.  E.  750,  41  L.R.A.  212;  Meffert  ammers,  13  Ariz.  354,  114  Pac.  962, 
V.  State  Board  of  Medical  Re<?istration,  L.R.A.1915A  691. 

etc.,  66  Kan.  710,  72  Pac.  247,  1  20.  Chenoweth  v.  State  Board  of 
L.R.A.(N.S.)  811,  affirmed  without  dis-  Medical  Examiners,  57  Colo.  74,  141 
cussion  in  Meffert  v.  Packer,  195  U.  Pac.  132,  Ann.  Cas.  1915D  1188,  51 
S.  625,  25  S.  Ct.  790,  49  U.  S.  (L.  L.R.A.(N.S.)  958  and  note;  State  v. 
ed.)  350.  State  Medical  Examining  Board,  32 
Note :  7  Ann.  Cas.  157.  Minn.  324,  20  N.  W.  238,  50  Am- 
is. Richardson  v.  Simpson,  88  Kan.  ^^^p.  575. 
684,  129  Pac.  1128,  43  L.R.A.(N.S.) 
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paid  agents  may  clearly  be  harmful  to  a  community,  for  it  may  tempt 
the  physician  or  his  agents  to  discover  ailments  where  none  exists 
And,  as  deceptive  advertising  tends  not  only  to  the  detriment  of  the 
bodies  of  the  people  of  a  community  but  also  to  the  promotion  and 
increase  of  fraud,  its  prohibition  is  doubly  justified.  Such  deceptive 
advertising  by  physicians  is  generally  prohibited,*  as,  for  example, 
in  the  case  of  a  statute  authorizing  the  revocation  of  a  license  because 
of  the  licensee's  advertising  cures  of  "chronic  and  incurable  diseases,"  * 
or  of  advertising  under  an  assumed  name.*  Other  deceptive  and 
fraudulent  practices,  such  as  accepting  fees  for  attempts  to  make  such 
cures  in  cases  considered  incurable  by  the  general  consensus  of  medical 
opinion,  are  condemned.*  A  statute  prohibiting  advertising  contain- 
ing grossly  improbable  statements  would  probably  be  upheld,*  though 
it  might  be  overturned  as  being  void  for  uncertainty,'  and  for  not 
fixing  a  standard  by  which  the  fact  could  be  determined.®  Another 
and  entirely  different  sort  of  medical  advertising  which  may  be  pro- 
hibited is  that  which,  though  not  deceptive,  tends  to  offend  the  sense 
of  public  decency  and  good  morals.  Necessarily  it  is  hard  to  draw  a 
line  and  say  just  what  advertising  may  have  such  a  tendency.  Some 
authorities  say,  for  example,  that  all  advertisements  relative  to  venereal 
diseases  may  be  prohibited,*  while  others  are  found  to  the  effect  that 
such  diseases  may  be  inoffensively  described,  and  that  the  prohibition 
of  all  advertisements  relating  thereto  is  unreasonable.^*  Finally  the 
state  may  go  beyond  saying  that  a  dishonorable  physician  shall  not 
practice  on  its  people  and  that  a  physician  must  not  urge,  deceive, 
or  offend  the  public;  it  may  say  that  a  physician,  if  he  practices,  must 
do  certain  things  that  are  demanded  by  the  public  welfare,  such  as 

1.  Thompson  v.  Van  Lear,  77  Ark.  cal  Examiners,  (Okla.)  154  Pac.  56, 
506,  92  S.  W.  773,  7  Ann.  Cas.  154   L.R.A.1916D  436. 

and  note,  5  L.R.A.(N.S.)  588  and  note.  6.  Note:  7  Ann.  Cas.  753. 

2.  State  Medical  Board  of  Medical  7.  Hewitt  v.  State  Board  of  Medical 
Soc,  v.  McCrary,  95  Ark.  511,  130  S.  Examiners,  148  Cal,  590,  84  Pac.  39, 
W,  544,  Ann.  Cas.  1912A  631,  30  113  A.  S.  R.  315,  7  Ann.  Cas.  750  and 
UR.A.(N.S.)  783.  note,  3  L.R.A.(N.S.)   896. 

Notes:  Ann.  Cas.  1915B  1186;  Ann.       Note:  8  L.R.A.{N.S.)  585. 
Cas.  1916A  908.  8.  Matthews  v.   Murphy    (Ky.)    63 

3.  State  Medical  Board  of  Medical   S.  W.  785,  54  L.R.A.  415. 

Soc.   V.   McCrary,   95   Ark.   511,   130  9.  Kennedy  v.  State  Board  of  Regis- 

S.  W.  544,  Ann.  Cas.  1912A  631,  30  tration,  etc.,  145  Mich.  241,  108  N.  W. 

L.R.A.(N.S.)  783  and  note.     But  see  730,  9  Ann.  Cas.  125  and  note. 

Graeb  v.  State  Board  of  Medical  Ex-  Note:  Ann.  Cas.  1916A  908. 

aminers,  55  Colo.  523,  139  Pac.  1099,  10.  Chenoweth   v.    State   Board   of 

47   L.R.A.(N.S.)    1063,   holding   that  Medical  Examiners,  57  Colo.  74,  141 

the  words  "incurable  diseases"  w^ere  too  Pac.  132,  Ann.  Cas.  1915D  1188,  51 

indefinite  to  be  applied.  L.R.A.(N.S.)  958  and  note;  St.  Louis 

4.  Notes:  Ann.  Cas.  1912A  635;  v.  King,  226  Mo.  334,  126  S.  W.  495, 
Ann.  Cas.  1915B  1186;  Ann.  Cas.  13G  A.  S.  R.  643,  27  L.R.A  (N.S.) 
1916A  908.  608. 

5.  Freeman  v.  State  Board  of  Medi- 
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report  births  and  deaths  to  a  designated  officer,**  report  contagious 
diseases/^  or  become  a  member  of  state  or  local  medical  societies.*' 

11.  Persons  Required  to  Obtain  License. — It  seems  clear  and 
almost  axiomatic  that  the  person  of  whom  a  license  can  be  required 
is  the  person  who  is  actually  practicing;  the  person  who  actually 
comes  into  contact  with  and  prescribes  for  the  patient.  It  also  seems 
to  follow  that  a  similar  license  may  not  be  demanded  from  one  who- 
does  not  himself  practice,  but  who  merely  manages  those  who  do 
practice,  or  one  who  merely  owns  or  manages  a  medical  office,  for, 
if  he  does  not  come  into  contact  with  the  patients,  if  he  does  not 
practice,  then  requiring  him  to  possess  technical  knowledge  can  have 
no  reasonable  relation  to  the  public  w-elfare.**  This  would  seem  to 
cover  the  case  of  a  corporation  organized  for  the  purpose  of  practicing 
it^edicine.  As  a  matter  of  fact  the  corporation  generally  is  protected 
from  fine  and  punishment  under  the  license  laws  if  those  men  who 
practice  for  the  corporation  have  licenses,**  and  it  seems  that  a  cor- 
poration cannot  be  licensed  to  practice  medicine,*®  hence  it  would 
seem  that  a  corporation  could  not  be  guilty  of  practicing  without  a 
license.*'  It  has  been  held  that  a  corporation  may  recover  on  con- 
tracts for  medical  service  made  with  and  performed  by  its  licensed 
agents.*® 

12.  Delegation  of  Power  to  Grant  and  Revoke  Licenses. — Th^ 
universal  custom  among  the  states  requiring  a  license  of  physicians 
and  surgeons  is  to  vest  in  a  medical  board  the  power  of  examining 
applicants  and  determining  their  litness  to  practice.  There  has  been 
a  good  deal  of  litigation  involving  the  validity  of  such  delegation 
but  almost  always  with  the  result  tliat  the  delegation  was  held  to  be 
valid.  True,  such  boards  arc  ministerial  in  their  nature,  but  a  full 
discharge  of  their  .  duties  often  necessitates  the  consideration  and 
determination  of  questions  legal  in  their  nature.  However,  due 
process  is  not  necessarily  judicial  process,  and  such  delegation  violates 
no  province  of  the  federal  constitution,  or  of  the  general  law.*'    As 

11.  Robinson   v.    Hamilton,   60   la.       17.  State   Electro-Medical   Institute 

134,  14  N.  W.  202,  46  Am.  Rep.  63.  v.  State,  74  Neb.  40,  103  N.  W.  1078, 

Notes :   78   A.   S.   B.   259 ;   7  Ann.  12  Ann.  Cas.  673  and  note. 
Cas.  157.  Note:  32  L.R.A.(N.S.)  56. 

12   Robinson   v.   Hamilton,   60    la.       18.  State   Electro-Medical    Institute 

134,  14  N.  W.  202,  46  Am.  Rep.  63.  v.    Platner,  74  Neb.   23,  103  N.   W. 

13.  Note:  7  Ann.  Cas.  157.  1079,  121  A.  S.  R.  706  and  note. 

14.  State  v.  Brown,  37  Wash.  97,  19.  Dent  v.  West  Virginia,  129  U. 
79  Pac.  635,  107  A.  S.  R.  798,  68  S.  114,  9  S.  Ct.  231,  32  U.  S.  (L. 
KK.A.  889.  ed.)   623;  R<ietz  v.  Michigan,  188  U. 

15.  Note:  19  Ann.  Cas.  882.  S.  505,  23  S.  Ct.  390,  47  \j,  S.   (L. 

16.  State  Electro-Medical  Institute  ed.)  563;  Aiton  v.  Board  of  Medical 
V.  State,  74  Neb.  40,  103  N.  W.  1078,  Examiners,  13  Ariz.  354,  114  Pac.  062, 
12  Ann.  Cas.  673.  L.R.A.1915A    691;    Meffert    v.    State 

Note:  32  L.R.A.(N.S.)  56.  Board   of  Medical  Registration,   etc., 

See  Corporations,  vol  7,  p.  608.        66  Kan.  710,  72  Pac.  247,  1  L.R.A. 
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there  is  no  real  distinction  between  refusing  and  revoking  a  license,*^ 
the  same  body  which  may  be  vested  with  power  to  grant,  or  refuse  to 
grant,  a  license  may  also  b©  vested  with  the  power  to  revoke  it.^  To 
particularize,  a  state  may  delegate  not  only  the  power  of  determining 
an  applicant's  intellectual  fitness®  and  educational  qualifications,' 
but  also  his  moral  fitness ;  *  or  the  power  may  be  broad  enough  to 
cover  the  general  fitness  of  the  applicant*  Furthermore  a  double 
delegation  is  good,  a  delegation  to  a  medical  society  of  the  exclusive 
power  to  appoint  boards  of  examiners  who  shall  have  the  power  to 
refuse  or  revoke  licenses,  for,  again,  this  is  not  a  delegation  of  the 
police  power  but  of  the  means  of  enforcing  it.*  Only  a  few  cases  hold 
that  delegation  of  power  to  license  or  revoke  according  to  given  rules 
is  a  delegation  of  legislative  power.  It  has  been  held  that  for  a  legis- 
lature to  make  criminal  practice  without  a  license  and  to  provide  that 
a  medical  board  may  revoke  a  license  for  unprofessional  conduct  is 
enabling  such  board  by  defining  unprofessional  conduct  to  declare 
what  shall  be  a  crime  in  the  state  and  is  therefore  an  invalid  delegation 
of  power.  ^  Such  reasoning  seems  specious,  for  the  crime  is  not  the 
unprofessional  conduct  but  the  wilful  practice  after  the  revocation 
of  the  license.  In  case  of  an  applicant's  grievance  because  of  some 
act  of  such  a  board  or  because  of  its  failure  to  act,  the  remedy  is  not 
against  the  delegation  of  power  but  against  its  improper  exercise  and 
is  available  by  means  of  a  proper  proceeding  against  the  board.® 
Should  the  board  act  arbitrarily  a  court  may  intervene  in  order  to 
protect  private  rights.*  However,  these  boards  have  broad  discretion- 
ary powers  and  the  exercise  thereof,  if  not  unreasonable  and  if  free 
from  fraud,  corruption  or  oppression,  will  not  be  disturbed ;  the  find- 
ings of  fact  by  such  boards  will  be  conclusive  on  the  courts  to  which 
their  actions  may  be  brought  for  review.^^ 

(N.S.)  811,  affirmed  in  195  U.  S.  625,  77  Pac.  166,  66  L.R.A.  249;  Overshiner 

25  S.  Ct.  790,  49  U.  S.  (L.  ed.)  350;  v.  State,  156  Ind.  187,  56  N.  E.  468, 

Kennedy  v.  State  Board  of  Rcgistra-  83  A.  S.  R.  187,  51  L.R.A.  748 ;  Scholle 

tion,  etc.,  145  Mich.  241,  108  N.  W.  v.  State,  90  Md.  729,  46  Atl.  326,  50 

730,  9  Ann.  Cas.  125  and  note.     See  L,R.A.  411, 
also  Constitutional  Law,  vol.  6,  pp.       Note:  Ann.  Cas.  1916D  57. 
459-460.  See  also  Constitutional  Law,  vol. 

20.  See   supra,   par.   9.  6,  pp.  177-179. 

1.  Note:  1  L.R.A.(N.S.)   811.  7.  Ex  parte  McNulty,  77  Cal.  164, 

2.  In  re  Thompson,  36  Wash.  377,  19  Pac.  237,  11  A.  S.  R.  267. 

78  Pac.  899,  2  Ann,  Cas.  149.  8.  Ex  parte  Whitley,  144  Cal.  167, 

8.  Ex  parte  Whitlev,  144  Cal,  167,  77  Pac.  879,  1  Ann,  Cas.  13;  State 

77  Pac.  879,  1  Ann.  Cas.  13.  v.  Rosenkrans,  30  R.  I.  374,  75  Atl. 

4.  State' v.  State  Medical  Examin-  491,  19  Ann.  Cas,  824;  In  re  Thomp- 
ing  Board,  32  Minn.  324,  20  N.  W.  son,  36  Wash.  377,  78  Pac,  899,  2 
238,  50  Am.  Rep.  575.  Ann.  Cas.  149. 

5.  State  V.  Rosengrans,  30  R.  I.  374,  9.  Note:  Ann.  Cas.  1915D  1195. 
75  Atl.  491,  19  Ann.  Cas.  824.  10,  Iowa   Eclectic   Medical    College 

6.  Ex  parte  Oerino,  143  CaL  412,  Ass'ii  v.  Schrader,  87  la,  659,  55  N.  W. 
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13.  Procedure  before  or  against  Medical  Boards. — ^A  medical  board, 
when  deciding  whether  to  grant  a  license  or  whether  to  revoke  a  license 
already  granted,  has  before  it  questions  of  fact  which  it  must  decide 
before  exercising  its  discretion.  As  it  is  dealing  with  a  right  valuable 
to  the  physician  who  is  in  question,  it  follows  that  it  must  accord  to 
him  due  process  of  law.  Due  process  clearly  demands  that  the  party 
interested  be  given  a  notice  of  the  proceeding  which  is  to  deterniine 
the  fate  of  his  right  jto  practice  and  that  he  be  given  a  chance  to  be 
heard  in  his  behalf  at  that  proceeding.**  If  that  is  done  the  proceed- 
ing need  not  b^  a  court  proceeding  at  all ;  questions  are  triable  before 
the  board  without  the  intervention  of  a  jury,**  and  the  state  is  not 
a  necessary  party  to  the  proceeding.*'  The  board  is  not  bound  by  the 
ordinary  rules  of  procedure  or  evidence  that  apply  in  a  court  of  law 
or  equity.**  Even  though  there  is  given  no  right  of  appeal  from  the 
decision  of  the  administrative  board,  the  federal  constitution  is  not 
violated,  for  the  right  of  appeal  is  not  essential  to  due  process  of  law.** 
The  refusal  of  a  medical  board  is  not  final  to  the  extent  that  it  may 
act  in  an  arbitrary  manner,  but  if  the  applicant  considers  himself 
aggrieved  by  the  action  of  the  board,  he  has  his  remedy  by  man- 
damus.*** 

14.  Regulation  through  Medical  Societies. — ^Akin  to  the  examining 
boards  created  by  the  state  are  certain  medical  societies  created  under 
state  law  and  usually  exercising  broad  regulatory  power  over  its  mem- 
bers. Such  a  medical  society  incorporated  under  a  general  law  of  a 
state  authorizing  incorporation  for  the  purpose  of  maintaining  a 
literary  and  scientific  institution  does  not  have  inherent  power  to 
confer  the  degree  of  M.  D.*'  Nor  does  a  police  or  sanitary  regulation 
in  the  charter  of  a  medical  society  or  institution  providing  for  the 
examination  and  licensing  by  such  society  or  institution  of  persons 
seeking  to  practice  medicine,  and  for  the  payment  of  a  fee  therefor, 
and  imposing  a  fine  for  practicing  without  a  license  create  any  vested 

24,  20  Ii.R.A.  356;  Meffert  v.  State  cal  Examiners,   (Okla.)  154  Pac.  56, 

Board  of  Medical  Registration,   etc.,  L.R.A.1916D  436. 

66  Kan.  710,  72  Pac.  247,  1  L.R.A.  14.  Meffert  v.  State  Board  of  Medi- 

(N.S.)  811,  affirmed  in  195  U.  S.  625,  cal  Registration,  etc.,  66  Kan.  710,  72 

25  S.  Ct.  790,  49  U.  S.  (L.  ed.)  350;  Pac.  247,  1  L.R.A.(N.S.)  811,  affirmed 

Richardson  v.  Simpson,  88  Kan.  684,  in  195  U.  S.  625,  25  S.  Ct.  790,  49 

129  Pac.  1128,  43  L.R.A.(N.S.)   911.  U.  S.  (L.  ed.)  350;  Munk  v.  Frink,  81 

11.  Reetz  v.  Michigan,  188  U.  S.  505,  Neb.  631,  116  N.  W.  525,  17  L.R.A. 
23  S.  Ct  390,  47  U.  S.  (L.  ed.)  563;  (N.S.)  439;  Freeman  v.  State  Board 
Iowa  Eclectic  Medical  College  Ass'n  of  Medical  Examiners,  (Okla.)  154 
V.  Schrader,  87  la.  669,  55  N.  W.  24,  Pac.  66,  L.R.A.1916D  436. 

20  L.R.A.  355;  State  v.  State  Medical       15.  See  Constitutional  Law,  vol. 

Examining  Board,  32  Minn.  324,  20  6,  pp.  454t455. 

N.  W.  238,  60  Am.  Rep.  675.  16.  See  Mandamus,  vol.  18,  pp.  294- 

12.  Munk  V.  Frink,  81  Neb.  631,  116  295.     See  also  20  L.R.A.  355  note. 
N.  W.  525,  17  L.R.A.(N.S.)  439.  17.  Townshend  v.  Gray,  62  Vt.  373, 

13.  Freeman  v.  State  Board  of  Medi-  19  Atl.  636,  8  L.R.A.  112. 
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right  in  the  corporation  which  will  prevent  a  repeal  of  such  regula- 
tion.*® Medical  societies  generally  have  the  charter  power  to  make 
by-laws  and  under  such  they  may  provide  for  the  expulsion  of  mem- 
bers for  good  cause  shown,  although  the  society  has  not  an  uncon- 
troUable  discretion  in  its  construction  and  enforcement.*'  In  case  of 
a  proceeding  by  a  medical  society  to  expel  a  member,  it  has  been  held 
that  a  court  of  chancery  will  not  enjoin  the  society  from  proceeding, 
the  reason  being  that  the  society  was  a  court  as  regards  the  expulsion 
proceeding  and  that  equity  enjoins  not  courts  but  parties.-^ 

15.  Occupation  Taxes. — A  state  may  in  the  exercise  of  its  taxing 
power  lay  a  tax  on  the  privilege  of  following  a  certain  profession  or 
occupation.*  That  medicine  is  a  profession  the  followers  of  which 
may  properly  be  made  to  pay  a  professional  or  occupation  tax  is  well 
settled,  whether  the  state  lay  the  tax  directly,-  or  delegate  the  power 
to  tax  physicians  to  its  municipal  corporations.'  And  the  state  or  mu- 
nicipal corporation  is  not  precluded  from  levying  a  tax  on  professional 
men  because  of  the  fact  that  they  practice  their  profession  under  a 
state  license;  the  state  license  does  not  confer  immunity  from  tax- 
ation.* 

III.  Practicing  without  License 

16.  In  General. — Because  of  the  universal  existence  of  statutes 
prohibiting  the  practice  of  medicine  or  surgery  without  a  license  there 
has  been  a  great  deal  of  discussion  of  the  question  as  to  what  is  meant 
by  the  prohibitions  of  those  statutes.  Of  course  this  is  always  a  ques- 
tion of  interpretation  of  the  particular  statute  in  each  case  and,  as 
the  statutes  differ  in  the  various  states,  it  is  possible  to  evolve  from 
the  decisions  on  such  questions  only  the  most  general  principles  and 
to  draw  only  the  vaguest  of  lines.  Whenever  the  question  arises  as 
to  what  act  of  an  alleged  practitioner  is  a  breach  of  the  law,  the  first 
step  is  to  look  to  the  particular  statute  and  to  the  local  interpretation 
of  it.  Just  as  a  state  has  a  right  to  regulate  the  practice  of  medicine  * 
so  it  has  the  right  to  determine  and  define  what  constitutes  the  practice 
of  medicine,*  and,  of  course,  the  federal  courts  will  follow  the  inter- 

18.  Regents  of  University  v.   Wil-   note;  Wilmington  v.  Macks,  86  N.  C. 
liams,  9  Gill  &  J.  (Md.)  3G5,  31  Am.   88,  41  Am.  Rep.  443. 

Dec.  72.  Note:  129  A.  S.  R.  293. 

19.  State  V.   Georgia  Medical   Soc,  3.  Dodge  v.  Guidinger,  87  Neb.  349, 
38  Ga.  608,  95  Am.  Dec.  408.  127  N.  W,  122,  138  A.  S.  R.  494. 

20.  Gregg  v.  Massachusetts  Medical  Notes :  129  A.  S.  R.  293 ;  Ann.  Gas. 
See,  111  Mass.  185,  15  Am.  Rep.  24.  1913E  242. 

See  generally,  Societies  a^d  Clubs.       4.  Note:  8  L.R.A.(N.S.)  1274. 

1.  See  Licenses,  vol.  17,  p.  501  et       5.  See  supra,  par.  3. 

seq.  6.  Smith   v.   People,  51   Colo.   270, 

2.  Dodge  V.  Guidinger,  87  Neb.  349,   117  Pac.   612,   36  L.R.A.fN.S.)    158; 
127  N.  W.  122,  138  A.  S.  H.  494  and   Little  v.  State,  60  Neb.  749,  84  M.  W. 
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pretation  of  the  state  courts  as  to  what  the  licensing  statutes  xnean.^ 
IBut  the  great  majority  of  statutes  do  not  define  specifically  what  shall 
constitute  a  violation  thereof;  instead  they  use  only  very  general  terms, 
usually  merely  prohibiting  the  "practice  of  medicine  or  surgery" 
without  a  license.  In  the  interpretation  of  such  a  general  provision 
certain  principles  have  been  worked  out.  Practicing  medicine  or 
surgery  does  not  mean  continued  or  habitual  professional  acts  but,  as 
the  object  of  a  restrictive  statute  is  the  protection  of  the  public  and 
as  a  member  of  the  public  is  endangered  by  one  act  of  an  unqualified 
practitioner,  so  a  single  act  may  be  practicing,®  or  sporadic  visits  into 
the  territory  covered  by  the  statute  and  consequent  professional  acts.® 
The  legislature  has  declared  that  the  interests  of  the  public  demand 
that  incompetent  persons  shall  not  prescribe  for  the  cure  of  a  disease 
and  it  is  entirely  immaterial  that  the  treatment  was  gratuitous,^^  that 
the  prescriber  did  not  furnish  the  medicine,"  or  even  that  no  medicine 
was  prescribed  at  all,  as  for  example  when  no  treatment  or  a  trip  is 
advised.**  Unless  the  practitioner  is  qualified  he  must  not  deal  with 
disease  or  wounds  at  all.  Further  it  is  not  necessary  that  one  assume 
to  be  a  physician  in  order  to  violate  the  statute,  for  anyone  treating 
the  sick,  as  for  example  a  food  agent,  may  be  found  guilty  of  practic- 
ing.** The  person  performing  the  act  of  practice  is  the  person  whom 
the  statute  seeks  to  regulate,  and  one  who  practices  and  who  has  not 
a  license  cannot  shield  himself  behind  the  fact  that  he  is  in  the  employ 
of  a  principal  who  has  a  license,**  and,  on  the  other  hand,  a  person 
connected  indirectly  with  the  act  of  practice  is  not  guilty  of  practicing 
without  a  license,  as,  for  example,  one  who  makes  contracts  for 
medical  services  or  collections  from  those  arising  for  such  services, 
or  one,  such  as  a  corporation,  that  employs  the  person  actually  prac- 
ticing.** But  where  practicing  without  a  license  is  a  misdemeanor 
one  who  aids  and  abets  another  in  so  practicing  is  himself  guilty  of 

248,  51  L.R.A.  717;  State  v.  Yesrge,  v.  Davis,  194  Mo.  485,  92  S.  W.  484, 

19  S.  D.  234,  103  N.  W.  17,  9  Ann.  5    Ann.    Cas.    1000,    4    L.R.A.(N.S.) 

Cas.  202,  69  L.R.A.  504.  1023. 

7.  Collins  V.  Texas,  229  U.  S.  288,  12.  State  v.  Smith,  233  Mo.  242, 135 
32  S.  Ct.  286,  56  U.  S.  (L.  ed.)  439.  S.  W.  465,  33  L.R.A.(N.S.)  179  and 
And  see  United  States  Courts,  as  to  note;  In  re  Ontario  Medical  Act,  13 
how  far  such  courts  are  bound  by  the  Ont.  L.  Rep.  501,  7  Ann.  Cas.  369. 
decisions  of  state  courts.  13.  State  v.  Bresee,  137  la.  673,  114 

8.  Collins  V.  Teas,  223  U.  S.  288,  N.  W.  45,  24  L.R.A.(N.S.)  103. 

32  S.  Ct.  286,  56  U.  S.  (L.  ed.)  439.       14.  Cobin  v.   State,  9   Okla.   Crim. 

9.  State  V.  Davis,  194  Mo.  485,  92  201,  131  Pac.  546,  44  L.R.A.(NS.) 
S.  W.  484,  5  Ann.  Cas.  1000,  4  L.R.A.  1089  and  note. 

^N.S.)  1023  and  note.  15.  State    Electro-Medical    Institute 

*  10.  Eastman  v.  State,  109  Ind.  278,  v..  State,  74  Neb.  40,  103  N.  W.  1078, 

10  N.  E.  97,  58  Am.  Rep.  400.  12  Ann.  Cas.  673. 

11.  State  V.  Bresee,  137  la.  673,  114  Note:  32  L.R.A. (N.S.)  5& 

3J.  W.  45,  24  L.R.A.(N.SO  103;  State 
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a  breach  of  the  law  and  the  fact  that  he  has  a  license  to  practice 
medicine  is  immaterial.** 

17.  Osteopaths. — ^A  very  hard  question  concerning  the  scope  of  a 
licensing  statute  is  raised  when  it  is  sought  to  punish  for  practicing 
without  a  license  persons  belonging  to  schools  of  healing  other  than 
the  surgical  or  the  materia  medica.  Whether  an  osteopath  be  said 
to  be  within  the  terms  of  a  statute  which  forbids  the  practice  of 
medicine  without  a  license  often  depends  on  the  terms  of  the  par- 
ticular statute.  If  the  statute  is  very  broad  in  its  terms,  including  all 
who  by  any  means  or  method  diagnose,  treat,  or  prescribe  for  any 
human  disease,  pain  or  physical  condition,  it  may  well  include  osteo- 
paths and  brand  them  as  physicians ;  *'  but  if  it  is  narrow  in  its  terma 
it  may  exclude  the  osteopath.  For  example  where  the  statute  definei 
physicians  as  those  who  prescribe  for  the  care  of  ailments  any  drug, 
medicine,  or  agency  it  is  generally  held  that  the  word  agency  does 
not  enlarge  the  meaning  of  the  two  preceding  words  but  means  agency 
of  the  same  nature  and  so  does  not  include  healing  by  manipulation 
by  the  hands.*^  In  cases  where  the  statute  merely  uses  the  words 
^'practice  of  medicine"  without  further  definition  or  explanation,  the 
€  ourts  are  at  a  loss  as  to  the  exact  meaning  of  the  expression.  The  object 
is  to  find  the  meaning  attached  to  it  by  the  legislature  in  the  use  of 
the  expression.  Generally  and  historically  the  practice  of  medicine 
means  the  exercise  of  any  of  the  healing  arts.  Further,  the  usual 
purpose  of  a  legislature  in  passing  such  a  statute  is  to  deal  with  healing 
in  a  broad  sense,  to  protect  the  public  fully  from  the  danger  attendant 
on  the  ignorant  and  unskilled  dealing  with  diseases.*'  On  this  reason- 
ing there  would  be  and  have  been  included,  by  what  is  probably  the 
weight  of  authority,  drugless  healers*^  such  as  osteopaths*  in  the 
list  of  unlicensed  practitioners  of  medicine.  On  the  other  hand  it 
seems  reasonable  to  say  that  the  legislature  intended  the  prohibition 
of  practice  without  a  license  to  be  exactly  coextensive  with  the  right 
to  obtain  a  license.    A  law  which  provides  for  the  examination  into 

16.  Cobin  v.  State,  9  Okla.   Crim.   So.  767,  58  L.R.A.  925. 

201,   131  Pac.  546,  44  L.R.A.(N.S.)  20.  Territory  v.  Newman,  13  N.  M. 

1089.  98,  79  Pac.  706,  813,  68  L.R.A.  783. 

17.  Bandel    v.    New    York    Health  Note:  24  L.R.A.(N.S.)  106. 
Dept.,  193  N.  Y.  133,  85  N.  E.  1067,  1.  Bragg  v.  State,  134  Ala.  165,  32 
21  L.R.A.  (N.S.)  49.  So.   767,   68   L.R.A.    925;    People   v. 

18.  Havden  v.  State,  81  Miss.  291,  Gordon,  194  111.  560,  62  N.  E.  858, 
33  So.  653,  95  A.  S.  R.  471  and  note;  88  A.  S.  R.  165;  Little  v.  State,  60 
State  V.  Herring,  70  N.  J.  L.  34,  66  Neb.  749,  84  N.  W.  248,  61  L.R.A. 
A^i.  670,  1  Ann.  Cas.  51  and  note;  717;  State  v.  Gravett,  65  Ohio  St.  289, 
State  ▼.  Liffring,  61  Ohio  St.  39,  56  62  N.  E.  325,  87  A.  S.  R.  606,  55 
N.  E.  168,  76  A.  S.  R.  358,  46  L.R.A.  L.R.A.  791. 

334.  Notes:  24  L.B.A.(N.S.)  105;  L.R.A. 

Note:  87  A.  S.  R.  61L  1917C  822. 

19.  Bragg  v.  State,  134  Ala.  165,  32 
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the  proficiency  of  licensed  applicants  only  in  the  fields  of  surgery  and 
materia  medica  may  well  intend  to  prohibit  the  unlicensed  practice 
in  those  two  schools  only.  Osteopathy  is  a  well  recognized  school  of 
healing  which  does  not  require  just  the  same  kinds  of  knowledge  as 
do  surgery  and  materia  medica.  The  failure  of  a  legislature  to  pro- 
vide for  the  special  examination  of  osteopaths  may  mean  an  intention 
not  to  include  them  within  the  prohibition.  Also  the  danger  attend- 
ant on  manual  manipulation  is  not  the  same  as  the  danger  attendant 
on  surgical  operations  or  the  administration  of  drugs,  and  so  un- 
licensed manipulation  may  not  be  within  the  legislative  prohibition. 
The  arguments  made  by  the  cases  are  not  at  all  alike  and  cannot 
readily  be  classified,  but  in  a  considerable  number  of  cases  it  has  been 
held  that  an  osteopath  is  not  a  practitioner  of  medicine  or  surgery.- 

18.  Chiropractors  and  Masseurs. — The  same  reasoning  that  applies 
to  the  classification  of  osteopaths  as  persons  who  engage  in  the  prac- 
tice of  medicine  would  apply  to  the  similar  classification  of  chiroprac- 
tors and  masseurs.  Here,  though,  perhaps  because  these  schools  are  not 
so  widely  followed  and  recognized  as  is  the  school  of  osteopathy,  the 
weight  of  authority  is  stronger  to  the  effect  that  one  does  practice 
medicine,  within  the  meaning  of  a  statute  which  forbids  practice 
without  a  license,  who  treats  diseases  in  the  role  of  a  chiropractor  • 
or  masseur.*  But  here  also  the  terms  of  a  statute  may  be  so  narrow  as 
to  exclude  these  practitioners,  as  where  the  statute  defines  a  prac- 
titioner of  medicine  as  one  who  prescribes  any  drug,  medicine,  or 
other  agency  and  the  phrase  "other  agency,"  according  to  the  rule 
of  ejusdem  generis,  receives  such  interpretation  that  it  means  other 
agency  akin  to  drug  or  medicine.^  Of  course  it  is  the  treatment  of 
disease  without  a  license  that  is  prohibited,  and,  naturally,  where  a 
professional  massage  is  given  without  any  reference  to  any  disease, 
pain  or  trouble,  the  person  giving  such  massage  is  not  engaged  in  the 
practice  of  medicine.* 

19.  Christian  Science  Healers. — Christian  Science  healers,  who 
indulge  in  the  application  of  no  medicine  or  visible  remedies,  but 

2.  Nelson  ▼.  State  Board  of  Health,  Ann.  Cas.  1916A  858  and  note. 

108  Ky.  769,  57  S.  W.  601,  22  Ky.       Notes:  Ann.  Cas.  1913C  484;  Ann. 

K  Rep.  438,  60  L.R.A.  383;  State  v.  Cas.  1916A  861;  L.R.A.1917C  823. 
McKnight,  131  N.   C.  717,  42  S.  E.       4.  Germany  v.  State,  62  Tex.  Crim. 

680,  59  L.R.A.  187;  State  v.  Biggs,  276,  137  S.  W.  130,  Ann.  Cas.  19J3C 

133  N.  C.  729,  46  S.  E.  401,  98  A.  477  and  note. 
S.  R.  731,  64  L.R.A.  139.  Note :  L.R.A.1917C  825. 

Notes:   98  A.   S.  R.  742;   1  Ann.       5.  State  v.  GaUagher,  101  Ark.  593, 

Cas.  51.  143  S.  W.  98,  38  L.R.A.(N.S.)  328. 

3.  Parks  v.  State,  159  Ind.  211,  64      Note :  L.RJiL.1917C  823. 

N.  E.  862,  59  L.R.A.  190;   State  v.       6.  People  v.  Gordon,  194  lU.  560, 
Johnson,  84  Kan.  411,  114  Pac.  390,  62  N.  E.  858,  88  A.  S.  R.  165. 
41  L.RA.(N.S.)  539;  Com.  v.  Zimmer-       Note:  Ann.  Cas.  1913C  483. 
man,  221  Mass.  184,  108  N.  E.  893, 

371 


§  19  PHYSICIANS  AND  SURGEONS  21  R.  C.  L. 

who  rely  on  the  efficacy  of  prayer  and  mental  suggestion  alone,  have 
long  contended  that  they  are  not  practicing  medicine  or  surgery  within 
the  meaning  of  the  statutory  prohibition.  And  their  arguments  are 
even  stronger  than  those  of  the  osteopaths  and  the  chiropractors,  for 
the  danger  of  harm  by  affirmative  mistreatment  is  eliminated. 
Furthermore  there  are  no  technical  or  scientific  requirements  neces- 
sary to  proficiency  in  Christian  Science  healing,  only  an  ability  and 
a  spirit  to  pray  fervently  and  well,  and  a  mentality  strong  enough  to 
impress  itself  on  the  mentality  of  another.  But  certain  Christian 
Scientists  do  hold  themselves  out  to  the  public  as  healers,  and  thus 
attract  to  themselves  persons  suffering  from  all  kinds  of  diseases.  The 
state  may  take  the  position  that  it  is  desirable  and  necessary  that  they 
have  the  technical  and  scientific  knowledge  necessary  to  appreciate 
the  nature,  gravity  and  causes  of  the  particular  diseases.  The  state 
might  t€ike  the  position  that  the  practice  of  Christian  Science  healing 
as  a  profession  is  contrary  to  the  public  policy  of  the  state  in  regard 
to  the  care  for  the  sick  and  diseased,  as  where  the  state  refuses  to 
charter  an  association  of  persons  to  treat  diseases  by  Christian  Science 
methods.'  Certainly  it  would  seem  that  the  state  could  regulate 
Christian  Science  healing  on  the  ground  that  it  is  a  business  rather 
than  religious  worship,®  and  therefore  such  a  regulation  is  not  uncon- 
stitutional as  an  interference  with  a  right  to  worship.*  Even  where 
there  is  no  express  regulation  of  Christian  Science  healing,  it  may  be 
covered  by  a  statutory  definition  of  the  ^'practice  of  medicine"  with- 
out a  license,^^  or  the  expression  "practice  of  medicine"  alone  may 
be  construed  to  include  it.*^  But  here  the  weight  of  authority  seems 
to  be  to  the  contrary,  and  to  the  effect  that  a  Christian  Science  healer 
is  not  a  practitioner  of  medicine.*^  In  accordance  with  the  weight 
of  authority  it  has  been  held  that  a  statute  requiring  a  parent  to 
furnish  medical  attention  for  a  sick  child  is  not. complied  with  by 
securing  the  attendance  of  a  Christian  Science  healer.^'  In  some 
jurisdictions  statutes  regulating  the  practice  of  medicine  expressly 
provide  that  they  shall  not  be  applicable  to  the  practice  of  any 
religious  tenet  of  any  church.    Under  such  a  statute  it  has  been  held 

7.  In  re  First  Church  of  Christ,  205  11.  State  v.  Buswell,  40  Neb.  158, 
Pa.  St.  543,  55  Atl.  636,  97  A.  S.  R.  58  N.  W.  728,  24  L.R.A.  68;  State 
753,  63  L.R.A.  411.  v.  Marble,  72  Ohio  St.  21,  73  N.  E. 

8.  State  V.  Buswell,  40  Neb.  158,  58  1063,  106  A.  S.  R.  570,  2  Ann.  Gas. 
N.  W.  728,  24  L.R.A.  68.  898,  70  L.R.A.  835. 

9.  Smith  V.  People,  51  Colo.  270,  12.  State  v.  Mylod,  20  R.  I.  632, 
117  Pac.  612,  36  L.R.A.(N.S.)    158;  40  Atl.  753,  41  L.R.A.  428. 

State  V.  Marble,  72  Ohio  St.  21,  73  Notes :  98  A.  S.  R.  752 ;  2  Ann.  Caa 
N.  E.  1063,  106  A.  S.  R.  570,  2  Ann.   904. 

Gas.  898,  70  L.R.A.  835.  See  Consti-  13.  People  v.  Pierson,  176  N.  Y.  201, 
TUTiONAL  Law,  vol.  6,  p.  238.  68  N.  E.  243,  98  A.  S.  R.  666,  63 

10.  Smith  V.  People,  51  Golo.  270,   L.R.A.  187. 
117  Pac.  612,  36  L.R.A. (N.S.)  158. 
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that  the  jury  must  determine  whether  a  person  giving  Christian 
Science  treatments  for  pay  at  an  office  apart  from  the  church  edifice 
is  practicing  the  religious  tenets  of  the  church,  or  merely  using  such 
tenets  as  a  shield  to  cover  a  business  undertaking.^* 

20.  Other  Special  Practitioners. — There  are  numerous  instances  of 
particular  practices  which  have  been  considered  as  within  the  phrase 
"practice  of  medicine,"  and  yet  which  are  not  enough  alike  to  classify 
as  have  been,  those  of  the  preceding  paragraphs.  A  statute  prohibiting 
the  practice  of  medicine  and  surgery  without  a  license  would  probably 
include  in  its  prohibition  the  practice  of  dentistry,^^  midwifery,^® 
ophthalmology/'  and  also  the  diagnosis  of  disease  by  miscroscopic 
examination  of  the  blood,  and  treatment  by  an  application  of  light.^® 
In  these  cases,  as  in  the  cases  concerned  with  osteopaths,  chiropractors, 
and  masseurs,  it  would  seem  preferable  for  the  legislature  to  recognize 
those  particular  practices  demanding  a  different  kind  and  extent  of 
knowledge  from  that  possessed  by  a  surgeon  or  a  doctor  of  materia 
medica,  and  to  provide  for  a  special  examination  and  a  special  license 
for  persons  seeking  to  follow  these  narrow  professions.  The  fore- 
going cases  were  decided  on  the  ground  that  even  those  particular 
practices  needed  some  restriction  and  regulation  and  until  a  special 
law  was  passed  what  benefit  was  to  be  obtained  from  the  restrictions 
of  the  general  law  would  Tae  invoked  in  behalf  of  the  public.  A  good 
number  of  cases  concerned  with  specialized  practices  have  been  decided 
on  the  ground  that  a  specialized  practitioner  who  advertises  himself 
to  the  public  as  a  healer  of  diseases  in  general  and  so  attracts  to  hia 
office  persons  seeking  a  general  diagnosis  and  treatment  must  be  held 
up  to  the  same  tests  as  a  regular  general  practitioner  of  medicine  or 
surgery.  One  who  advertises  himself  as  a  doctor  or  healer  and  is  in 
fact  engaged  in  curing  by  means  of  suggestive  therapeutics  ^*  or  by 
magnetic  methods*®  is  engaged  in  the  practice  of  medicine  within 
the  meaning  of  a  statute  which  prohibits  the  same  without  the  posses- 
sion of  a  license. 

21.  Prosecutions  and  Penalties. — ^The  power  of  a  state  to  regulate 
and  license  a  profession  such  as  the  practice  of  medicine  includes  the 

14.  People  V.  Cole,  219  N.  Y.  98,  17.  State  v.  Wilhite,  132  la.  226, 109 
113  N.  E.  790,  L.R.A.1917C  816  and  N.  W.  730,  11  Ann.  Cas.  180;  State 
note.  V.  Yegge,  19  S.  D.  234,  103  N.  W.  17. 

15.  State  V.  Vandersluis,  42  Minn.  9  Ann.  Cas.  202,  69  L.R.A.  504. 
129,  43  N.  W.  789,  6  L.R.A.  119 ;  State  18.  O^Neil  v.  State,  115  Tenn.  427, 
V.  Taylor,  106  Minn.  218,  118  N.  W.  90  S.  W.  627,  3  L.R.A.  (N.S.)  762  and 
1012,  16  Ann.  Cas.  487  and  note,  19  note. 

L,.R.A.(N.S.)  877;  State  v.  Beck,  21  19.  Witty  v.  State,  173  Ind.  404, 
R.  I.  288,  43  Atl.  366,  45  L.R.A.  269.   90  N.  E.  627,  25  L.R.A. (N.S.)   1297 

16.  Com.  V.  Pom,  196  Mass.  326,  82   and  note. 

N.  E.  31,  13  Ann.  Cas.  569  and  note,  20.  Parks  v.  State,  159  Ind.  211,  64 
17  L.R.A.(N.S.)  94  and  note.  N.  E.  862,  59  L.E.A.  190. 
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power  to  make  it  a  crime  for  anyone  to  practice  without  a  license.* 
A  statute  which  makes  practice  without  a  license  criminal  may  go  on 
further  and  define  whether  practice  shall  consist  of  a  single  act  or 
whether  only  a  continued  and  habitual  series  of  acts  shall  constitute 
the  offense.  Generally  it  does  not  so  define  practice,  but  the  deter- 
mination of  what  is  a  sufficient  practice  to  constitute  a  violation  of 
the  act  is  left  with  the  courts.  It  has  been  decided  that  a  single  act 
may  constitute  the  practice  of  medicine.*  But  in  case  there  has  been 
a  long  repetition  of  acts  of  practice  without  a  license  it  is  further 
questioned  whether  there  is  but  one  violation  of  the  statute,  or  whether 
there  are  many.  The  cases  on  this  point  are  divided  sharply,'  some 
holding  that  the  continuing  and  consecutive  specific  acts  go  to  make 
up  but  a  single  violation  of  the  statute,*  while  others  say  that  every 
act  of  practice  constitutes  a  separate  oflFense  for  which  a  fine  may  be 
collected,  on  the  ground  that  every  repetition  was  a  new  peril,  and, 
instead  of  appljring  to  a  continuous  course  of  conduct,  the  statute 
specifies  and  condemns  each  impulse,  to  the  very  end  that  it  may  not 
unite  with  others  in  swelling  a  common  stream  of  action.^  An  indict- 
ment for  practicing  without  a  license  need  not  go  into  details,  but  is 
sufficient  if  it  charges  the  oflFense  in  the  language  of  the  statute.*  To 
such  an  indictment,  of  course,  it  is  a  complete  defense  if  the  defend- 
ant produces  at  the  trial  and  introduces  in  evidence  a  valid,  unrevoked 
license.'  However,  the  possession  of  a  license  is  a  fact  peculiarly 
within  the  knowledge  of  the  defendant.  Hence  the  state  has  made 
out  its  case  for  unauthorized  practice  when  it  has  proved  the  practice 
of  medicine  and  alleged  a  lack  of  a  license.  It  then  devolves  on  the 
defendant  to  show  that  he  possesses  such  a  license.®  In  case  a  penalty 
is  affixed  for  practicing  without  first  having  secured  a  license  it  would 
seem  that  practicing  under  a  revoked  license  could  be  punished,  for 
the  practitioner  has  not  secured  a  continuous  and  presently  effective 
license  which  the  statute  must  have  meant.  But  a  strict  construction 
of  the  penal  statute  might  save  the  practitioner.*  It  is  no  defense 
to  a  prosecution  that  there  are  others  equally  guilty  and  who  ought 
to  come  within  the  ban  of  the  law,*®  or  that  the  complaining  witness 

1.  Dent  V.  West  Virginia,  129  U.  S.  Wilhite,  132  la.  226,  109  N.  W.  730, 
114,  9  S.  Ct.  231,  32  U.  S.  (L.  ed.)  11  Ann.  Cas.  180;  State  v.  Ldttooy,  52 
623 ;  Eastman  v.  State,  109  Ind.  278,  Wash.  87,  100  Pao.  170,  17  Ann.  Cas. 
10  N.  E.  97,  58  Am.  Rep.  400.  292. 

Note:  78  A.  S.  R.  259.  7.  Gobin  v.  State,  9  Okla.  Crim.  201, 

2.  See  supra,  par.  16.      ■  131  Pac.  546,  44  L.R.A.(N.S.)   1089. 

3.  Note:  42  L.R.A.(N.S.)  768.  8.  SirAo  v.  Wilson,  62  Kan.  621,  64 

4.  State  v.  Carlisle,  28  S.  D.  169,  Pac.  23,  52  L.B.A.  679. 

132  N.  W.  686,  Ann.  Cas.  1914B  395.       9.  Ex  parte  McNulty,  77  Cal.  164, 

5.  State  V.  Coiner,  87  Kan.  864,  127   19  Pac.  237,  11  A.  S.  R.  257. 

Pac.  1,  42  L.R.A.(N.S.)  768  and  note.       10.  State  v.   Wilhite,   132  la.  226, 

6.  Parks  v.  State,  159  Ind.  211,  64  109  N.  W.  730,  11  Ann.  Cas.  180. 
N.  E.  862,  59  L.RA.  190;   State  v. 
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solicited  the  defendant  to  perform  the  act  charged  in  the  indictment^ 
with  a  view  to  having  the  defendant  prosecuted  therefor.^* 

IV.  Relation  op  Physician  to  Patient 

22.  Creation  and  Nature  in  General. — ^Before  reaching  a  complete 
understanding  of  the  law  relating  to  physicians  and  surgeons,  and 
particularly  of  that  branch  of  it  dealing  with  malpractice,  there  must 
be  a  preliminary  understanding  of  the  nature  of  the  relation  that 
the  physician  bears  toward  his  patient.  The  foundation  of  the  rela- 
tion is  laid  on  the  theory  that  a  physician  is  one  experienced  and 
skilled  in  those  subjects  about  which  the  ordinary  layman  knows 
next  to  nothing  and  in  which  he  has  most  interest,  subjects  relating 
to  his  health  and  the  health  of  his  family.  The  ignorant  and  ailing 
layman  ordinarily  relies  implicitly  on  the  word  of  the  physician  and 
follows  professional  advice  in  detail.  It  is  but  natural  that  such  a 
relation  should  be  carefully  entered  into  and  that  the  law  should  seek 
to  protect  the  layman  therein.  The  relation  is  a  consensual  one 
wherein  the  patient  knowingly  seeks  the  assistance  of  the  physician 
and  the  physician  knowingly  accepts  him  as  a  patient.  But  the 
creation  of  the  relation  is  not  the  creation  of  a  contract,  and  the  fact 
that  there  was  undoubtedly  no  contract  between  the  physician  and  the 
patient  in  no  way  denies  the  existence  of  the  relation.  A  physician 
may  accept  a  patient  and  thereby  incur  the  consequent  duties  although 
his  services  were  performed  with  the  understanding  that  they  were 
to  be  gratuitouis,^*  or  were  performed  at  the  solicitation  and  on  the 
guaranty  of  a  third  person.^*  The  fact,  even,  that  a  third  person 
sends  a  physician  to  examine  a  patient  for  the  purpose  of  benefiting 
the  third  person  only,  and  the  patient  not  at  all,  may  not  aflFect  the 
case,  for  the  patient  always  has  a  right  to  refuse  treatment  and  when 
professional  assistance  is  accepted  such  acceptance  creates  the  prac- 
titioner the  physician  of  the  patient  and  subjects  him  to  the  resultant 

11.  State  V.  littooy,  62  Wash.  87,  100  U.  S.  195,  25  U.  S.  (L.  ed.)  621; 
100  Pac.  170,  17  Ann.  Cas.  292.  As  Carpenter  v.  Walker,  170  Ala.  659, 
to  instigation  to  commit  crime  gener-  54  So.  60,  Ann.  Cas.  1912D  863;  Peter- 
ally,  see  Criminal  Law,  vol.  8,  p.  126  son  v.  Phelps,  123  Minn.  319,  143  N. 
et  seq.  W.  793,  Ann.  Cas.  1915A  257;  Viita 

12.  Peterson,  v.  Phelps,  123  Minn.  v.  Fleming,  132  Minn.  128,  155  N.  W. 
319,  143  N.  W.  793,  Ann.  Cas.  1915A  1077,  L.R.A.1916D  644  and  note;  Grat- 
257;  Edwards  v.  Lamb,  69  N.  H.  599,  ton  v.  Metropolitan  life  Ins.  Co.,  92 
45  Atl.  480,  50  L.R.A.  160;  Du  Bois  N.  Y.  274,  44  Am.  Rep.  372;  Du  Bois 
V.  Decker,  130  N.  Y.  325,  29  N.  E.  v.  Decker,  130  N.  Y.  325,  29  N.  E.  313, 
313,  27  A.  S.  R.  529,  14  L.R,A.  429  27  A.  S.  R.  529,  14  L.R.A.  429  and 
and  note.  note;  Nelson  v.  Harrington,  72  Wis. 

Notes:  14  L.R.A.  429;  Ann.  Cas.  591,  40  N.  W.  228,  7  A.  S.  R.  900, 
1915A  260.  1  L.R.A.  719. 

13.  National    Sav.   Bank  v.    Ward,       Note:  Ann.  Cas.  1915A  259. 

375 


§  22  PHYSICIANS  AND  SURGEONS  21  B.  C.  L. 

liabilities.^*  To  this  wise  and  generally  accepted  rule  there  is  found 
one  exception,  namely,  where  a  person  is  examined  for  insanity  by  a 
physician  acting  on  behalf  of  the  state,  the  physician  is  not  held  to 
so  high  a  degree  of  care  as  he  would  owe  to  a  patient,  but  is  excused 
from  liability  for  negligence  and  is  liable  for  acts  done  in  bad  faith 
only.^*  It  matters  not,  even,  that  the  patient  has  not  the  ability  to 
make  a  legally  binding  contract  because  of  his  infancy ;  he  may  engage 
a  physician  and  the  latter  must  conduct  himself  as  carefully  as  though 
he  were  acting  under  a  binding  contract.**  Even  where  a  contract  is 
entered  into  by  a  patient  it  matters  not  that  the  person  giving  the 
treatment  was  not  the  person  making  the  contract  and  was  not  bound 
by  it,  as  where  a  medical  corporation  makes  a  contract  to  administer 
to  a  patient  through  its  employees.  The  relation  of  physician  and 
patient  exists  between  the  person  actually  giving  the  treatment  and 
the  patient  receiving  it.*^  The  physicians  and  surgeons  of  a  hospital, 
public  or  private,  enter  into  the  relation  of  physician  and  patient 
with  every  patient  brought  into  the  hospital  as  soon  as  he  is  brought 
in.*®  The  existence  of  the  relation  would  seem  to  be  a  matter  of  fact 
depending  on  the  questions  whether  the  patient  entrusted  himself 
to  the  care  of  the  physician  and  whether  the  physician  accepted  the 
case.**  The  relation  is  not  created  unless  the  patient  assents  to  it, 
and  a  physician  who  operates  on  a  patient  without  obtaining  his  con- 
sent commits  a  battery  for  which  he  must  answer  in  damages,^* 
unless  the  case  was  one  of  emergency.*  The  rule  of  liability  for  oper- 
ating without  the  consent  of  the  patient  is  also  subject  to  the  qualifica- 
tion that  a  patient  who  places  himself  in  the  care  of  a  physician 
confers  on  the  physician  implied  authority  to  perform  all  acts  and 
operations  reasonably  necessary  to  the  treatment  of  the  case.**^    Not- 

14.  People  V.  Murphy,  101  N.  Y.  319,  143  N.  W.  793,  Ann.  Gas.  1915A 
126,  4  N.  E.  326,  64  Am.  Rep.  661.   257. 

See  infra,  par.  42.  20.  Pratt  v.  Davis,  224  111.  300,  79 

15.  Niven  v.  Boland,  177  Mass.  11,  N.  E.  562,  8  Ann.  Gas.  197,  7  L.R.A. 
68  N.  E.  282,  52  L.R.A.  786.  (N.S.)    609;    Mohr   v.    Williams,    95 

16.  Bakker  v.  Welsh,  144  Mich.  632,  Minn.  261,  104  N.  W.  12,  5  Ann.  Gas. 
108  N.  W.  94,  8  Ann.  Gas.  195  and  303  and  note.  111  A.  S.  R.  462,  1 
note,  7  L.R.A.(N.S.)  612;  Luka  v.  L.R.A.(N.S.)  439  and  note;  Rolater 
Lowrie,  171  Mich.  122, 136  N.  W.  1106,  v.  Strain,  39  Okla.  672,  137  Pac.  96, 
41  L.R.A.(N.S.)   290  and  note.  50  L.R.A.(N.S.)  880.    See  infra,  par. 

17.  Viita  V.  Fleming,  132  Minn.  128,  37. 

155  N.   W.   1077,  L.R.A.1916D   644;       1.  Cotnam  v.  Wisdom,  83  Ark.  601, 

State  Electro-Medical  Institute  v.  Plat-  104  S.  W.  164,  13  Ann.  Gas.  25,  119 

ner,  74  Neb.  23,  103  N.  W.  1079,  121  A.  S.  R.  157,  12  L.R.A. (N.S.)   1090; 

A.  S.  R.  706.  Lane  v.  Boioourt,  128  Ind.  420,  27  N. 

18.  Smart  v.  Kansas  Gity,  208  Mo.  E.  1111,  25  L.R.A.  442.  See  infra, 
162,  105  S.  W.  709,  123  A.  S.  R.  415,  par.  37. 

13  Ann.  Gas.  932,  14  L.R.A.(N.S.)  2.  Pratt  v.  Davis,  224  111.  300,  79 
565.  N.  E.  562,  8  Ann.  Gr.s.  197,  7  L.R.A. 

19.  Peterson   v.  Phelps,  123  Minn.    (N.S.)  609.    See  infra,  par.  37. 
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withstanding  the  language  of  some  of  the  cases,  no  case  has  been 
found  holding  that  a  contract  is  a  prerequisite  of  the  creation  of  the 
relation  of  physician  and  patient.  The  existence  of  the  relation  is 
a  question  of  fact,  not  of  law,  and  the  obligations  of  the  physician  to 
the  patient  flow  not  from  any  contract  but  from  the  relation. 

23.  Professional  Obligation  of  Physician  to  Patient.r-The  treat- 
ment of  the  sick  is  a  question  of  so  much  concern  to  the  state  that 
special  rules  of  law  are  made  to  govern  physicians.    When  a  physician 
has  undertaken  the  care  of  a  patient  the  law  will  hold  him  to  an 
exercise  of  an  amount  of  skill  common  to  his  profession,  witliout 
which  he  should  not  have  taken  the  case,  and  a  degree  of  care  com- 
mensurate with  his  position.*    Once  a  physician  undertakes  the  care 
of  a  case  the  law  imposes  on  him  the  obligation  of  due  care.    Further- 
more, as  the  nature  of  a  physician's  calling  necessitates  the  disclosing 
to  him  of  certain  private  matters,  it  follows  that  it  is  the  duty  of  the 
physician  to  preserve  his  patient's  privacy,  and  a  physician  is  not 
generally  permitted  to  testify  concerning  matters  that  he  learned  in 
a  professional  capacity.*    Nor  can  a  physician  vitiate  the  privacy  of 
the  sick  room  itself  as  by  introducing  therein  a  layman  under  the  guise 
of  a  consulting  physician.* 

24.  Physician's  Position  of  Trust  and  Confidence. — An  incident 
of  the  relation  of  physician  and  patient  which  may  be  called  a  non- 
professional incident  is  the  position  of  advantage  in  which  the  phy- 
sician is  placed  with  respect  to  all  dealings  between  himself  and  the 
patient.  A  person  in  ill  health  is  more  subject  to*  the  domination 
and  undue  influence  of  another  than  is  a  person  of  sound  body  and 
mind.  The  physician  naturally  is  in  a  position  of  trust  and  con- 
lidence  as  regards  the  patient,®  and  his  opportunities  to  influence  the 
patient  are  unusual.  Hence  all  transactions  between  physician  and 
patient  are  closely  scrutinized  by  the  courts,  which  must  be  assured 
of  the  fairness  of  those  dealings.  A  gift  from  patient  to  physician, 
although  not  bad  per  se,'  is  subject  to  the  suspicion  that  exists  wher- 
ever a  gift  is  made  to  a  person  in  a  confidential  relation  to  the  giver.® 
And  on  the  physician  is  cast  the  burden  of  proving  that  the  gift  was 
made  fairly  and  without  undue  influence.®  In  regard  to  any  contract 
between  physician  and  patient  the  rule  is  the  same  and  a  physician 
has  the  burden  of  proving  that  the  patient  entered  into  it  voluntarily 

3.  See  infra,  par.  26.  479  and  note;  Audenreid's  Appeal,  89 

4.  See  Witnesses.  Pa.  St.  114,  33  Am.  Rep.  731. 

5.  De  May  v.  Roberts,  46  Mich.  160,       Note:  2  A.  S.  B.  361. 

9  N.  W.  146,  41  Am.  Rep.  154.  8.  Woodbury     v.     Woodbury,     141 

6.  See  Fraud  and  Deceit,  vol.  12,  Mass.  329,  5  N.  E.  275,  55  Am.  Rep. 
p.  234;  Guts,  vol.  12,  p.  953;  Wills.  479. 

7.  Woodbury     v.     Woodbury,     141  9.  Note :  33  Am.  Rep.  736.    See  also 
Mass.  329,  5  N.  E.  275,  55  Am.  Rep.  Gifts,  vol.  12,  p.  953. 
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and  advisedly.^^  When  the  question  is  whether  the  physician  has 
deceived  the  patient  and  is  therefore  liable  to  him  for  damages,  the 
physician  is  again  placed  under  a  handicap.  He  must  talk  to  a 
patient  very  carefully  and  when  he  tells  the  patient  that  a  cure  will 
be  effected  he  is  on  dangerous  ground,  for  such  talk  has  been  held  to 
be  misrepresentation  of  a  fact  which  should  have  been  known  to  the 
physician  and  which  makes  him  liable  to  damages  in  an  action  of 
deceit  brought  by  the  patient.^^  To  enable  a  physician  to  treat  his 
patient  to  advantage  it  is  often  necessary  that  the  patient  communi- 
cate information  which  it  would  be  both  embarrassing  and  harmful 
to  have  circulated  generally  throughout  the  community.  Recogni- 
tion of  this  fact  is  given  by  statutes  in  most  jurisdictions  giving  a 
measure  of  protection  to  patients  from  disclosure  of  confidential  com- 
munications by  physicians  on  the  witness  stand. ^*  And  where  a  physi- 
cian wrongfully  divulges  such  communications  it  would  seem  a  cause 
of  action  would  arise  in  favor  of  the  patient,  for  certainly  for  so  pal- 
pable a  wrong  the  law  ought  to  provide  a  remedy.  But  a  physician  is 
not  liable  for  disclosing  on  the  witness  stand  information  gained  while 
in  professional  attendance  on  a  patient  if  the  testimony  was  admissible 
in  the  case  in  which  it  was  given  and  was  relevant  and  pertinent 
to  the  issues  or  was  admitted  by  the  court  over  objections  made  to 
its  admissibility;  and  a  complaint  in  an  action  to  recover  damages 
from  a  physician  for  disclosing  confidential  communications  on  the 
witness  stand  must  show  that  the  testimony  was  not  admissible  in  the 
case,  was  not  relevant  or  pertinent  to  the  issues,  and  was  not  given 
in  obedience  to  a  direct  ruling  of  the  court. ^' 

25.  Obligation  to  Practice  or  Not  tq  Restrain  Practice. — It  has 
never  been  the  law  that  a  physician  was  under  any  obligation  to 
undertake  the  treatment  of  every  patient  that  applied  to  him.  If 
a  person  holds  himself  out  to  the  public  as  a  physician  and  under- 
takes to  treat  a  case,  the  law  holds  him  to  a  high  standard  of  skill 
and  care.^*  But  if  the  physician  desires  to  escape  the  danger  of 
liability  he  may  refuse  to  take  the  case.  It  may  well  be  that  we  are 
approaching  an  age  where  public  policy  demands  that  physicians 
become  public  servants  and  serve  all  who  seek  them,  but  suffice  it 
to  say  that  we  have  not  yet  arrived  at  a  stage  where  that  demand  has 
been  answered.^*    Moreover,  the  existence  of  a  license  law  and  the 

10.  Zeigler   v.    Illinois   Trust,    etc.,       12.  See  Witnesses. 

Bank,   245   111.   180,  91  N.   E.  1041,  13.  Smith  v.  DriscoU,  (Wash.)  162 

19   Ann.   Cas.   127,  28   L.R.A.(N.S.)  Pac.  572,  L.R.A.1917B  1128  and  note. 

1112.  14.  See  infra,  par.  27. 

11.  Hedin  v.  Minneapolis  Medical,  15.  Hurley  v.  Eddingfiield,  156  Ind. 
etc..  Institute,  62  Minn.  146,  64  N.  W.  416,  59  N.  E.  1058,  83  A.  S.  B,  198, 
158,  54  A.  S.  R.  628,  35  L.R.A.  417.  53  L.R.A.  135. 

See  also  Fraud  and  Deceit,  vol.  12,  p.       Note:  93  A.  S.  R.  666. 
272. 
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possession  of  a  license  does  not  enlarge  a  physician's  duty  in  regard 
to  accepting  an  offered  patient.  An  act  requiring  a  license  before 
a  person  practices  medicine  is  essentially  a  preventive  not  a  compul- 
sory measure  and  one  who  has  secured  a  license  according  to  statute 
is  under  no  obligation  to  take  all  the  cases  that  offer,  and  therefore 
is  not  liable  for  damages  alleged  to  result  from  the  refusal  to  take  a 
case.**  As  a  corollary  of  the  rule  that  a  physician,  though  licensed, 
is  under  no  obligation  to  practice,  it  follows  that  he  may  bind  him- 
self by  contract  not  to  practice  in  a  particular  locality  or  for  a  limited 
time,*'  and  such  a  contract  may  be  enforced  in  equity  on  the  ground 
that  there  is  no  adequate  remedy  at  law,  since  a  breach  would  be  a 
continuing  one  and  damages  commensurate  to  the  injury  are  not  usu- 
ally recoverable.*®  It  is  further  held  that  a  combination  by  physi- 
cians to  fix  the  rate  of  their  charges  is  not  within  the  purview  of  an 
antitrust  statute.*' 

V.  Malpractice 

In  General 

26.  Duty  and  Liability  of  Physician  or  Surgeon. — The  welfare  of 
the  citizens  of  a  state,  and  therefore  of  a  state  itself,  demands  that  those 
persons  practicing  medicine  and  surgery  shall  be  duly  able  and  care- 
ful. So,  in  the  absence  of  any  statute  the  common  law  holds  every 
physician  or  surgeon  answerable  for  an  injury  to  his  patient  resulting 
from  want  of  the  requisite  knowledge  and  skill,  or  the  omission  to  use 
reasonable  care  and  diligence,  or  the  failure  to  exercise  his  best  judg- 
ment.*®    This  rule  is  elementary  and  has  its  foundation  in  most  per- 

16.  Hurley  v.  Eddingfield,  156  Ind.  the  parties,  see  Contracts,  vol.  6,  p. 
416,  59  N.  E.  1058,  83  A.  S.  E.  198,   785  et  seq. 

53  L.R.A.  135.  18.  MeCurry   v.    Gibson,   108    Ala. 

17.  McCurry  v.  Gibson,  108  Ala.  451,  461,  18  So.  806,  54  A.  S.  R.  177  and 
18  So.  806,  54  A.  S.  B.  177  and  note;  note;  Freudenthal  v.  Espey,  45  Colo. 
Freudenthal  v.  Espey,  45  Colo.  488,  488,  102  Pac.  280,  26  L.R.A.(N.S.) 
102  Pac.  280,  26  L.R.A.(N.S.)  961  961  and  note;  Marvel  v.  Jonah,  83 
and  note ;  Hoy t  v.  Holly,  39  Conn.  326,  N.  J.  Eq.  295,  90  Atl.  1004,  Ann.  Cas. 
12  Am.  Rep.  390;  Cook  v.  Johnson,  47  1916C  185  and  note,  L.R.A.1915B  206 
Conn.  175,  36  Am.  Rep.  64;  Miller  v.  and  note;  French  v.  Parker,  16  R.  I. 
Elliott,  1  Ind.  484,  50  Am.  Dec.  475 ;  219,  14  Atl.  870,  27  A.  S.  R.  733 
Gilman  v.  Dwight,  13  Gray   (Mass.)  and  note. 

356,  74  Am.  Dec.  634;  French  v.  Park-  Note:  L.R.A.1915B  212. 

er,  16  R.  I.  219,  14  Atl.  870,  27  A.  19.  Rohlf  v.  Kasemeier,  140  la.  182. 

S.  R.  733.  118  N.  W.  276,  132  A.  S.  R.  261,  17 

Notes:  24  L.R.A.(N.S.)  927;  L.R.A.  Ann.    Cas.  750  and  note,  23  L.R.A. 

1915B  206.  (N.S.)  1284.    See  generally,  Monopo- 

For  a  full  discussion  of  the  law  aa  lies  and  Combinations,  vol  19,  pp. 

to  contracts  in  restraint  of  trade  in  190-191. 

the  aspect  of  their  validity  aa  between  20.  Landon  v.  Humphrey,  9  Conn« 
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suasive  considerations  of  public  policJ^  Its  purpose  is  to  protect  the 
health  and  lives  of  the  public,  particularly  of  the  weak  or  credulous, 
the  ignorant  or  unwary,  from  the  unskilfulness  or  negligence  of  medi- 
cal practitioners,  by  holding  such  practitioners  liable  to  respond  in 
damages  for  the  results  of  their  unskilfulness  or  negligence.^  More- 
over, it  is  a  rule  which  the  law  has  evolved  out  of  the  relation  of 
physician  and  patient  rather  than  out  of  any  particular  contract, 
either  specific  or  implied,  in  fact  or  in  law.^  That  relation  is  the 
result  of  a  consensual  transaction  that  need  not  be  a  contract  and 
its  existence  is  a  question  of  fact.'  On  the  relation  of  physician  and 
patient  there  is  predicated  by  the  law  the  duty  of  the  physician  to 
exercise  the  requisite  skill  and  care,*  and  such  duty  is  affected  not 
at  all  by  the  fact  that  the  sendee  rendered  is  gratuitous*  or  by  the 
fact  that  the  physician  was  employed  by  a  third  person,  so  that  no 
contractual  relation  existed  between  him  and  the  patient.*  Some 
of  the  cases  seem  to  proceed  on  the  theory  that  the  liability  is  the 
result  of  a  contract  implied  by  law,  in  which  the  physician  warrants 
to  his  patient  that  he  possesses  the  requisite  skill  and  will  exercise 
the  requisite  care.'  It  is  also  said  that  an  action  for  malpractice  is 
a  tort  action,  but  one  which  grows  out  of  a  contract  made  by  the 
physician  with  the  patient.®  Such  language  has  always  led  to  a 
correct  result,  and  no  case  has  been  found  refusing  to  allow  a  person 
who  was  a  patient  in  fact  to  recover  against  his  physician  because 
of  the  absence  of  a  contract  with  the  physician.  But  such  talk  is 
confusing  and  may  lead  to  error.  It  seems  to  be  good  law  and  logic 
to  argue  that  the  liability  of  a  physician  for  failure  to  exercise  requi- 
site skill  and  care  grows  out  of  the  relation  which  he  has  entered 
into  with  his  patient,  and  that  the  relation  is  the  result  of  a  consensual 

209,    23    Am.    Dec.    333;    Hallam   v.       6.  Notes:  48  Am.  Dec.  481;  93  A. 

Meaus,  82  111.  379,  25  Am.  Rep.  328;  S.  R.  662;  14  LR.A.  429;  37  L.R.A. 

West  V.  Martin,  31  Mo.  375,  80  Am.  837;  Ann.  Cas.  1915A  260. 
Dec.  107;  Pike  v.  Honsinger,  155  N.       6.  Carpenter   v.    Walker,   170   Ala. 

Y.  201,  49  N.  E.  760,  63  A.   S.  R.  659,  54  So.  60,  Ann.  Cas.  1912D  863; 

655 ;   Nelson  v.   Harrington,   72  Wis.  Du  Bois  v.  Decker,  130  N.  Y.  325,  29 

591,  40  N.  W.  228,  7  A.  S.  R.  900,  N.  E.  313,  27  A.  S.  R.  529,  14  L.R.A. 

1  L.R.A.  719.  429  and  note;  Nelson  v.  Harrington, 

Notes:  93  A.  S.  R.  658;  11  L.R.A.  72  Wis.  591,  40  N.  W.  228,  7  A.  S.  R. 

700.  900,  1  L.RA.  719. 

1.  Nelson   v.    Harrington,   72   Wis.       Notes:  48  Am.  Dec.  481;  Ann.  Cas. 
591,  40  N.  W.  228,  7  A.  S.  R.  900,  1915A  259. 

1  L.RA.  719.  7.  Bonnet  v.  Foote,  47  Colo.  282, 107 

2.  National  Sav.  Bank  v.  Ward,  100  Pac.  252,  28  L.R.A.(N.S.)  136;  Leigh- 
U.  S.  195,  25  U.  S.  (L.  ed.)  62L  ton  v.  Sargent,  27  N.  H.  460,  59  Am. 

3.  See  supra,  par.  22.  Dec.  388;  Gillette  v.  Tucker,  67  Ohio 

4.  Conner  v.   Winton,  8   Ind.   315,  St.  106,  65  N.  E.  865,  93  A.   S.  R. 
65  Am.  Dec.  761;  Edwards  v.  Lamb,  639. 

69  N.  H.  599,  45  Atl.  480,  50  L.R.A.  8.  Gillette  v.  Tucker,  67  Ohio  St. 
160.  106,  65  N.  E.  865,  93  A.  S.  R.  639. 
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transaction  which  most  frequently  is  a  contract  but  is  not  necessarily 
such.* 

27.  Standard  of  Skill  and  Care  Generally. — It  is  universally  admit- 
ted that  a  physician  is  liable  to  his  patient  for  a  failure  to  exercise  req- 
uisite skill  and  care,  but  just  what  is  meant  by  requisite  skill  and  care 
is  a  question  much  more  difficult  to  answer.  The  great  weight  of  au- 
thority has  established  the  broad  and  flexible  rule  that  a  physician  in 
order  to  escape  the  danger  of  civil  liability  to  a  patient  must  possess 
that  reasonable  degree  of  learning,  skill,  and  experience  which  ordi- 
narily is  possessed  by  others  of  his  profession ;  and  that  he  must  exer- 
cise reasonable  and  ordinary  cai-e  and  diligence  in  the  exertion  of 
his  skill  and  the  application  of  his  knowledge,  and  exert  his  best 
judgment  as  to  the  treatment  of  the  case  intrusted  to  him — ^in  short,  a 
physician  is  bound  to  bestow  such  reasonable  and  ordinary  care,  skill, 
and  diligence  as  physicians  and  surgeons  in  the  same  neighborhood, 
in  the  same  general  line  of  practice,  ordinarily  have  and  exercise  in 
like  cases. ^^  The  terms  "physician"  and  "surgeon"  here  are  used 
interchangeably,  the  courts  making  apparently  no  attempt,  so  far  as 
this  point  is  concerned,  to  distinguish  their  respective  liabilities;*^ 
and  whether  the  injury  results  from  want  of  skill  or  want  of  care 
the  practitioner  is,  in  either  case,  equally  responsible.*^  But  the  law 
exacts  of  physicians  and  surgeons  while  in  the  practice  of  their  voca- 
tion only  that  they  possess  and  exercise  that  reasonable  degree  of 

9.  See  supra,  par.  22.  N.  H.  460,  59  Am.  Dec.  388  and  note; 

10.  Landon  v.  Humphrey,  9  Conn.  Spead  v.  Tomlinson,  73  N.  H.  46,  59 
209,  23  Am.  Dec.  333;  Force  v.  Greg-  Atl.  376,  68  L.R.A.  432;  Palmer  v. 
cry,  63  Conn.  167,  27  Atl.  1116,  38  Humiston,  87  Ohio  St.  401,  101  N.  E. 
A.  S.  R.  371  and  note,  22  L.R.A.  343;  283,  45  LR.A.(N.S.)  640;  Sawdey  v. 
Sweeney  v.  Erving,  35  App.  Cas.  (D.  Spokane  Falls,  etc.,  R.  Co.,  30  Wash. 
C.)  57,  43  L.R.A.(N.S.)  734;  Hallam  349,  70  Pac.  972,  94  A.  S.  R.  880; 
▼.  Means,  82  111.  379,  25  Am.  Rep.  328;  Wells  v.  Ferry-Baker  Lumber  Co.,  57 
Smothers  v.  Hanks,  34  la.  286, 11  Am.  Wash.  658,  107  Pac.  869,  29  L.R.A. 
Rep.  141;  Almond  v.  Nugent,  34  la.  (KS.)  426;  Kuhn  v.  Brownfield,  34 
3O0,  11  Am.  Rep.  147;  Dorris  v.  War-  ^^\  Va.  252,  12  S.  E.  519,  11  L.R.A. 
ford,  124  Ky.  768,  100  S.  W.  312,  14  700;  Lawson  v.  Conaway,  37  W.  Va. 
Ann.  Cas.  602  and  note,  9  L.R.A.  159,  16  S.  E.  564,  38  A.  S.  R.  17  and 
(N.S.)  1090;  Simonds  v.  Henry,  39  note,  18  L.R.A.  627;  Tompkins  v.  Pa- 
Me.  155,  63  Am.  Dec.  611  and  note;  cific  Mut.  Life  Ins.  Co.,  63  W.  Va. 
Patten  v.  Wiggin,  51  Me.  594,  81  Am.  479,  44  S.  E.  439,  97  A.  S.  R.  1006, 
Dec.  693;  Coombs  v.  King,  107  Me.   62  L.R.A.  48^. 

376,   78  Atl.   468,   Ann.   Cas.   1912C  Notes:  48  Am.  Dec.  481;  93  A.  S. 

1121  and  note;  State  v.  Housekeeper,  R.  657;  11  L.R.A.  700;  37  L.R.A.  830; 

70  Md.  162,  16  Atl.  382,  14  A.  S.  R.  1  Ann.  Cas.   306;  Ann.   Cas.  1914A 

340,  2  L.R.A.  687;  Small  v.  Howard^  273. 

128  Mass.  131,  35  Am.  Rep.  363;  Miller  11.  Note:  28  L.R.A.(N.S.)  13(5. 

V.   Teles,  183  Mich.  252,  150  N.  W.  12.  Long  v.  Morrison,  14  Ind.  595, 

118,    L.R.A.1915C    595;    Grainger   v.  77  Am.  Dec.  72. 

Stm,   187  Mo.   197,  85   S.   W.   1114,  Note :  93  A.  S.  R.  658. 

70  L.R.A.  49 ;  Leighton  v.  Sargent,  27 

381 


§  27  PHYSICIANS  AND  SURGEONS  21  R.  C.  L. 

skill,  knowledge,  and  care  ordinarily  possessed  and  exercised  by  mem- 
bers of  their  profession  under  similar  circumstances  and  does  not 
exact  from  them  the  utmost  degree  of  care  and  skill  attainable  or 
known  to  the  profession.  Unless  they  contract  to  do  more,  they  are 
held  only  to  a  reasonable  amount  of  diligence  and  skill,  and  are  liable 
only  for  injuries  resulting  from  neglect  to  exercise  that  degree  of 
diligence  and  skill.^'  So,  an  instruction  which  holds  a  physician  up 
to  the  standard  of  a  thoroughly  educated  or  well  educated  physician 
is  erroneous,^*  as  is  one  requiring  his  best  skill  and  ability,  for  no 
one  can  always  be  at  his  best,  and  his  conduct  should  be  subjected 
to  a  test  by  a  reasonable  external  standard.^*  On  the  other  hand 
this  rule  contemplates,  not  what  is  actually  the  average  merit  among 
all  known  practitioners,  but  the  reasonable  average  merit  among 
ordinarily  good  physicians;  that  in  order  to  determine  who  will 
come  up  to  the  legal  standard  indicated,  it  is  not  permissible  to  aggre- 
gate into  a  common  class  the  quacks,  the  young  men  who  have  had 
no  practice,  the  old  ones  who  have  dropped  out  of  the  practice,  the 
good  and  the  very  best,  and  then  strike  an  average  between  them,  for 
this  method  would  evidently  place  the  standard  too  low.^*  Nor  does 
the  fact  that  the  best  of  physicians  commit  a  certain  act  render  the 
act  of  a  defendant  physician  one  plainly  not  negligent,  and  thus 
take  it  away  from  Uie  consideration  of  the  jury.^'  However,  the 
required  degree  of  skill  and  care  is  not  increased  by  the  refusal  of 
the  physician  to  accept  assistance  in  his  diagnosis  of  a  case,^*  or  a 
refusal  to  call  in  a  consulting  physician  provided  he  uses  his  best 
judgment.^'  It  is  said  that  in  acting  in  an  emergency  a  physician 
is  not  bound  by  the  ordinary  rules  of  negligence.*^  The  precise  cor- 
rectness of  such  a  statement  is  doubtful.  It  would  seem  that  the  rules 
of  negligence  remain  the  same,  and  that  the  emergency  would  merely 
be  a  fact  in  the  case  which  would  have  an  important  bearing  upon 
the  question  whether  the  action  of  the  physician  was  reasonable  or 
not 

13.  Howard  v.  Grover,  28  Me.  97,   100  S.  W.  312,  14  Ann.  Cas.  602,  9 
48  Am.  Dec.  478;  Simonds  v.  Henry,   L.R.A.(N.S.)  1090. 

39  Me.  155,  63  Am.  Dec.  611;  Patten  16.  Holtzman  v.  Hoy,  118  111.  534, 

V.  Wiggin,  61  Me.  594,  81  Am.  Dec.  8  N.  E.  832,  59  Am.  Rep.  390. 

593;   Pike  v.   Honsinfffir,  155  N.   Y.  17.  Samuels  v.  Willis,  133  Ky.  459, 

201,  49  N.  E.  760,  63  A.  S.  R.  655.  118  S.  W.  339,  19  Ann.  Cas.  188  and 

Notes:  93  A.  S.  R.  658;  2  L.R.A.  note. 

588;  37  L.R.A.  837.  18.  Potter  v.  Waraer,  91  Pa,  St  362, 

14.  Smothers  v.  Hanks,  34  la.  286,  86  Am.  Rep.  668. 

11  Am.  Rep.  141;  Almond  v.  Nugent,       19.  Note;  37  L.R.A.  831. 

34  la.  300, 11  Am.  Rep.  147.  20.  Luka  v.  Lowrie,  171  Mich.  122, 

15.  Dorris  v.  Warford,  124  Ky.  768,   136  N.  W.  1106,  41  L.R.A.(N.S.)  290. 

382 


21  B.  a  L.  PHYSICIANS  AND  SURGEONS  §  28 

Standard  as  Determined  by  Particular  CircumatanceB 

28.  School  of  Medicine. — ^In  an  action  for  malpractice  a  physician 
or  surgeon  is  entitled  to  have  his  treatment  of  his  patient  tested  by 
the  rules  and  principles  of  the  school  of  medicine  to  which  lie  belongs, 
and  not  by  those  of  some  other  school,  because  a  person  professing  to 
follow  one  system  or  school  of  medicine  cannot  be  expected  by  his 
employer  to  practice  any  other,  and  if  he  performs  the  treatment  with 
ordinary  skill  and  care  in  accordance  with  his  system,  he  is  not  answer- 
able for  bad  results.*  Accordingly,  it  is  not  just  to  judge  a  physician 
of  the  homeopathic  school  by  the  principles  taught  and  observed  by 
physicians  belonging  to  the  allopathic  school,*  and  a  Christian  Science 
healer  is  bound  to  exercise  only  that  degree  of  care  and  skill  possessed 
and  exercised  by  the  ordinary  Christian  Scientist  in  practicing  the  art 
of  healing,*  whatever  may  have  been  the  ailment  for  which  the  patient 
knowingly  sought  and  received  Christian  Science  treatment.*  The 
rule  which  confines  the  inquiry  as  to  a  practitioner's  skill  and  care 
to  the  rules  and  principles  of  the  school  of  medicine  to  which  he 
belongs  does  not,  however,  exclude  the  testimony  of  physicians  of 
other  schools  or  experts  in  other  lines  when  that  testimony  bears  on 
a  point  as  to  which  the  principles  of  the  schools  do  or  should  concur, 
such  as  the  dangers  incident  to  the  use  of  X-rays,*  or  the  existence 
of  a  condition  that  should  be  recognized  by  any  physician,  e.  g., 
that  the  patient's  hip  joint  was  dislocated  and  not  affected  by  disease.* 
Further  it  seems  that  the  rule  that  a  physician's  skill  and  care  are 
to  be  subjected  to  a  test  by  the  principles  of  his  school  of  practice 
only  is  limited  by  the  qualification  that  the  school  must  be  a  recog- 
nized school  of  good  standing,  one  which  haa  rules  and  principles 
of  practice  for  the  guidance  of  all  its  members,  as  respects  diagnosis 
and  remedies,  which  each  member  is  supposed  to  observe  in  any  given 
case.  The  proposition  that  one  holding  himself  out  as  a  medical 
practitioner  and  as  competent  to  treat  human  maladies,  who  accepts 
a  person  as  a  patient,  and  treats  him  for  disease,  may,  because  he 
resorts  to  some  peculiar  method  of  determining  the  nature  of  the 

1.  Force  v.  Gregory,  63  Conn.  167,  46,  59  Atl.  376,  68  L.R.A.  432, 

27   Atl.   1116,  38  A.   S.   R.   371,  22  5.  Henslin   v.    AVheaton,   91   Minn. 

L.R.A.  343.  219,  103  A.  S.  R.  604,  1  Ann.  Cas. 

Notes:  93  A.  S.  R.  661;  103  A.  S.  19  and  note,  64  L.R.A.  126,  holding 

R.  586;  1  L.R.A.  719;  37  L.R.A.  837;  that  an  expert  electrician,  though  not 

Ii.R.A.1915C  595;  14  Ann.  Cas.  605.  a  physician,  was  competent  to  testify 

2.  Force  v.  Gregory,  63  Conn.  167,  as  to  neglipence  on  the  part  of  a  phy- 
27   Atl.   1116,   38   A.    S.   R.   371,   22  sician  in  the  use  of  the  X-rays. 
I..R.A.  343.  Notes:  3  03  A.  S.  R.  586;  Ann.  Cas. 

Note:  14  Ann.  Cas.  605.  1912C  1121. 

3.  Spead  v.  Tomlinson,  73  N.  H.  46,       6.  Grainger  v.   Still,  187  Mo.   197, 
59  Atl.  376,  68  L.R.A.  432.  85  S.  W.  1114,  70  L.R.A.  49  (action 

Note:  14  Ann.  Cas.  605.  against  osteopath). 

4.  Spead  v.   Tomlinson,   73  N.   H. 
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disease  and  the  remedy  therefor,  be  exonerated  from  all  liability  for 
unskilfulness  on  his  part,  no  matter  how  serious  the  consequences  may 
be,  cannot  be  entertained.  That  proposition,  if  accepted  a^  true,  would 
contravene  a  sound  public  policy.'  So  clairvoyance  has  been  refused 
recognition  as  a  school  of  medicine  and  it  has  been  held  that  one 
who  holds  himself  out  as  a  medical  expert,  and  accepts  employment  as 
a  healer  of  disease,  but  who  relies  exclusively  for  diagnosis  and  reme- 
dies on  some  occult  influence  exerted  on  him,  or  some  mental  intui- 
tion received  by  him  when  in  an  abnormal  condition,  takes  the  risk 
of  the  quality  or  accuracy  of  such  influence  or  intuition.  If  these 
move  him  so  imperfectly  or  inaccurately  that,  although  he  pursues 
the  course  of  treatment  thus  pointed  out  or  indicated  to  him,  he  fails 
to  treat  the  patient  with  reasonable  skill,  he  is  liable  for  the  conse- 
quences.® And  practitioners  of  materia  medica  have  been  allowed 
to  testify  as  to  the  negligence  of  the  treatment  of  a  patient  by  a 
magnetic  heaJer.^  Cases  which  have  recognized  Christian  Science 
healing  as  belonging  to  an  established  school  to  be  judged  by  its  own 
principles  *^  seem  to  be  distinguishable  only  on  the  ground  that  the 
question  is  one  of  degree,  just  how  much  danger  to  the  public  is 
involved  and  therefore  just  how  strong  is  the  policy  against  such 
practices.  Christian  Science  healing  is  a  school  so  well  recognized 
and  widely  known  that  it  does  not  contain  the  elements  of  deception 
which  an  unestablished  school  would.  A  patient  seeking  such  a  healer 
would  ordinarily  know  just  what  knowledge  he  should  expect  to  find 
and  what  kind  of  treatment  he  would  get. 

29.  State  of  Medical  Knowledge  and  Established  Mode  of  Practice. 

In  detccmining  the  degree  of  care  and  skill  which  the  law  exacts  of 
physicians  and  surgeons,  regard  must  be  had  to  the  state  of  advance- 
ment of  the  profession  at  the  time  of  the  treatment.  They  are  held 
to  exercise  the  ordinary  care  and  skill  of  their  profession  in  the  light 
of  modem  learning  and  enlightenment  on  the  subject.  Their  treat- 
ment is  measured  by  the  standard  existing  at  the  time  they  practice, 
and  not  that  which  may  have  existed  at  some  time  in  the  past.** 

7.  Longan  v.  Weltmer,  180  Mo.  322,  27  Atl.  1116,  38  A.  S.  R.  371,  22 
79  S.  W.  655,  103  A.  S.  R.  573,  64  L.R.A.  343;  Almond  v.  Nugent,  34  la. 
L.R.A.  969;  Nelson  v.  Harrington,  72  300,  11  Am.  Rep.  147;  Small  v.  How- 
Wis.  591,  40  N.  W.  228,  7  A.  S.  R.  ard,  128  Ma^s.  131,  35  Am.  Rep.  363 ; 
900, 1  L.R.A.  719.  Grainger  v.  Still,  187  Mo.  197,  85  S. 

8.  Nelson  v.  Harrington,  72  Wis.  W.  1114,  70  L.R.A.  49;  Pike  v.  Hon- 
591,  70  N.  W.  228,  70  A.  S.  R.  900,  singer,  165  N.  Y.  201,  49  N.  E.  760, 
1  L.R.A.  719.  63  A.  S.  R.  655;  Gillette  v.  Tucker,  67 

9.  Longan  v.  Weltmer,  180  Mo.  322,  Ohio  St.  106,  65  N.  E.  865,  93  A.  S. 
79  S.  W.  655,  103  A.  S.  R.  573,  64  R.  639. 

L.R.A.  9C9.  Notes:  48  Am.  Dec.  481;  93  A.  S. 

10.  Spead  v.  Tomlinson,  73  N.  H.  R.  660;  2  L.R.A.  588;  11  L.R.A.  700; 
46,  59  Atl.  376,  .68  L.R.A.  432.  14  Ann.  Gas.  605. 

11.  Force  v.  Gregory,  63  Conn.  107. 
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On  the  other  hand,  while  it  is  the  duty  of  a  physician  or  surgeon 
to  keep  up  with  the  advancement  made  by  his  profession,  it  is  also 
his  duty  not  to  attempt  to  forge  ahead  of  it  by  trying  experiments 
on  his  regular  patients.  It  is  incumbent  on  him  to  conform  to  the 
mode  established  by  his  school  of  practice  for  the  treatment  of  a 
given  case,  and  if  he  departs  therefrom  he  does  so  at  his  peril.  Where 
but  one  course  of  treatment  would  be  suggested  by  physicians  of  ordi- 
nary skill,  the  adoption  of  any  other  course  is  evidence  of  want  of 
ordinary  knowledge,  skill,  or  care.**  But  the  established  mode  of 
treatment  does  not  necessarily  mean  the  universal  mode.  A  use 
of  a  mode  known  and  approved  by  the  profession,  although  not  gen- 
erally used,  is  an  exercise  of  proper  care.  A  physician  may  adopt 
new  methods  if  they  are  approved.*'  This  qualification  gives  to  the 
profession  the  opportunity  to  make  progress  after  the  experimental 
stage  in  the  development  of  a  new  method  is  passed.  The  experi- 
ments in  a  mode  of  treatment  should  be  tried  on  things  or  persons 
other  than  regular  and  unsuspecting  patients,  and  if  an  experiment 
is  tried  on  a  patient  it  is  at  the  financial  risk  of  the  physician  rather 
than  of  the  patient.** 

30.  Locality  or  Place  of  Practice. — ^The  character  of  the  locality 
or  neighborhood  in  which  a  physician  or  surgeon  practices  has  an 
important  bearing  on  the  requisite  degree  of  skill  and  care  that  is 
required  of  him.  It  would  be  manifestly  unfair  to  require  a  physi- 
cian practicing  in  a  small  rural  community  to  exercise  the  same  degree 
of  skill  that  is  required  of  one  who  practices  in  a  large  city,  for  it 
must  be  recognized  that  the  most  efficient  and  talented  in  the  pro- 
fession generally,  and  very  naturally,  seek  the  better  and  more  lucra- 
tive fields  for  employment;  that  those  living  in  a  sparsely  settled 
neighborhood  will  not  have,  in  any  probability,  the  experience,  the 
opportunity  for  acquiring  skill  by  practice  in  such  cases,  that  comes 
to  the  practitioner  of  medicine  and  surgery  in  the  city.  It  generally 
follows,  then,  that  the  practitioners  in  rural  localities  have  not  the 
same  high  degree  of  skill,  or  knowledge,  or  education  that  may  be 
found  in  large  cities  and  populous  communities.  As  the  physician 
engages  to  bring  to  bear  upon  the  case  only  such  skill  and  care  as  are 
ordinarily  practised  by  others  of  the  same  profession  in  like  situa- 
tion, his  liability  should  be  measured  by  that  standard.  The  gen- 
eral rule,  then,  is  that  in  determining  what  constitutes  reasonable 

12.  Patten  v.  Wiggin,  51  Me.  594,  700;  37  L.R.A.  36. 

81  Am.  Dec.  593;  Pike  v.  Honsinger,  13.  Miller  v.  Tolas,  183  Mich.  262, 

155  N.  Y.  201,  49  N.  E.  760,  63  A.  150  N.  W.  118,  L.B.A.1915C  695  and 

S.  R.  655;  Sawdey  v.  Spokane  Falls,  note, 

etc.,  R.  Co.,  30  Wash.  349,  70  Pac.  Note :  93  A.  S.  R.  662. 

&72,  94  A.  S.  R.  880.  14.  Note:  37  L.R.A.  836, 

Notes:  93  A.  S.  R.  661;  11  L.R.A. 
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and  ordinary  care,  skill,  and  diligence,  the  test  is  that  which  physi- 
cians and  surgeons  in  the  same*  general  neighborhood  ordinarily  have 
and  exercise  in  like  cases  ^^  and  an  instruction  which  does  not  so  limit 
the  degree  of  skill  and  care  is  erroneous.^*  From  the  language  of 
some  of  the  decisions  it  may  be  inferred  that  a  physician  or  surgeon 
is  held  only  to  that  degree  of  diligence,  learning,  and  skill  possessed 
by  physicians  and  surgeons  of  the  particular  locality  where  he  prac- 
tices.*^ Such  a  rule  is  not  quite  accurate.  The  standard  in  a  par- 
ticular community  may  be  unusually  low  or  high  and  the  sounder 
rule  is,  not  that  the  physician's  skill  and  degree  of  attention  should 
be  measured  by  those  of  his  community,  but  by  such  as  is  exercised 
generally  by  physicians  of  ordinary  care  and  skill  in  similar  commu- 
nities, and  such  is  the  rule  established  by  the  cases.*®  An  instruction 
that  a  physician  is  required  to  have  only  the  ordinary  care  and  skill 
exercised  in  the  particular  locality  in  which  he  practices  would  seem 
to  be  erroneous.** 

31.  Dentists,  Oculists,  X-ray  Operator s.  Veterinary  Surgeons  and 
Irregular  Practitioners. — The  rules  governing  the  duty  and  liability 
of  physicians  and  surgeons  in  the  performance  of  professional  serv- 
ices are  applicable  to  practitioners  of  the  kindred  branches  of  the 
healing  art,  such  as  dentists,*®  oculists,*  and  manipulators  of  X-ray 
machines.^  The  law  places  on  them  the  duty,  and  holds  them  liable 
for  a  want  thereof,  of  possessing  and  exercising  that  reasonable  degree 
of  diligence,  learning  and  skill  ordinarily  possessed  by  similar  prac- 
titioners in  similar  localities,  and  of  keeping  abreast  of  the  times, 

16.  Force  v.  Gregory,  63  Conn.  167,  Notes:  93  A.  S.  R.  661;  14  Ann. 

27  Atl.   1116,  38   A.   S.  R.   371,   22  Cas.  605. 

L.R.A.  343;    Smothers  v.   Hanks,  34  19.  Whitesell  v.  ffiU,  101  la.  629, 

la.  286,  11  Am.  Rep.  141;  Whitesell  70  N.  W.  750,  37  L.R.A.  830;  Burk 

V.  Hill,  101  la.  629,  70  N.  W.  750,  v.  Foster,  114  Ky.  20,  69  S.  W.  1096, 

37  L.R. A.  830 ;  Small  v.  Howard,  128  1  Ann.  Cas.  304  and  note,  59  L.R. A. 

Mass.  131,  35  Am.  Rep.  363;  Grainger  277. 

V.  Still,  187  Mo.  197,  85  S.  W.  1114,  20.  Simonds  v.  Henry,  39  Ma  165, 

70  L.R.A.  49;  Lawson  v.  Conaway,  37  63  Am.  Dec.  611. 

W.  Va.  159, 16  S.  E.  664,  38  A.  S.  R.  Notes:  93  A.  S.  R.  668;  Ann.  Cas. 

17, 18  L.R.A.  627.  l^l^iA  272. 

Notes:  48  Am.  Dec.  481;  93  A.  S.  I'  Note:  37  LR.A.  830. 

R.  660;  2  L.R.A.  588;  14  Ann.  Cas.  ,2.  George  v.  Shannon,  92  Kan.  801, 

605       '                         '  142  Pac.  967,  Ann.   Cas.  1916B  338 

16  Note-  14  Ann    Cas    605  *°^  °°*^'   Coombs  v.  King,  107  Me. 

17  Si   *       TT     "•       \kr\r    V    376,   78   Atl.   468,   Ann.   Cas.   1912C 
9ni    i  >?   F  ?«n"'«fl'    cf^^firl-  1121;  Henslin  v. 'wheaton,  91  Minn. 

XT        no  7' Jr.'  2L  219,  97  N.  W.  882,  103  A.  S.  R.  504, 

Note:  93  A.  S.  R.  660.  i  Ann.  Cas.  19,  64  L,R.A.  126;  Frisk 

18.  Burk  V.  Foster,  114  Ky.  20,  69  y.  Cannon,  110  IMinn.  438,  126  N.  W. 
8.  W.  1096, 1  Ann.  Cas.  304  and  note,  (57,   28  L.R.A.  (N.S.)    262;   Sauers  v. 
59  L.R.A.  277;  Viita  v.  Fleming,  132   Smits,  49  Wash.  557,  95  Pac.  1097, 
Minn.  128,  155  N.  W.  1077,  L.R.A.  17  L.R.A. (N.S.)  124a 
1916D  644.  Note:  28  L.R.A.(N.S.)  282. 
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and  of  exerting  their  best  judgment.  Even  though  the  healing  be 
not  of  a  human  being  but  of  an  animal,  the  general  rule  is  the  same. 
A  veterinary  surgeon  is  bound  to  use,  in  performing  the  duties  of 
his  employment,  such  reasonable  skill,  diligence,  and  attention  as 
may  ordinarily  be  expected  of  careful,  skilful  and  trustworthy  per- 
sons in  his  profession  and  if  he  does  not  possess  and  exercise  these 
qualities,  he  is  answerable  for  the  result  of  his  want  of  skill  or  care.' 
Of  course,  the  rules  as  to  a  practitioner's  requisite  skill  and  care  apply 
only  to  those  who  are  in  fact  practitioners  and  whether  a  person  is 
such  or  not  depends  largely  on  his  representations  to  the  public 
and  the  actual  character  of  the  act  of  healing.  If  a  person  without 
special  qualifications  and  without  professing  to  be  a  physician  volun- 
teers to  attend  the  sick,  he  can  at  most  be  required  to  exercise  the 
skill  and  diligence  usually  bestowed  by  persons  of  like  qualifications 
imder  like  circumstances.  To  hold  otherwise  would  be  to  charge 
responsibility  in  damages  on  all  who  make  errors  and  mistakes  in 
the  performance  of  kindly  offices  for  the  sick.*  But  if  one  not  a 
physician  holds  himself  out  as  such  to  persons  employing  him,  and 
they  believe  him  to  be  such,  then  he  is  chargeable  in  that  character.* 

32.  Specialists. — A  physician  who  holds  himself  out  as  having 
special  knowledge  and  skill  in  the  treatment  of  a  particular  organ 
or  disease  is  bound  to  bring  to  the  discharge  of  his  duty  to  patients 
employing  him  as  a  specialist  that  degree  of  skill  and  learning  ordi- 
narily possessed  by  physicians  who  devote  special  attention  and  study 
to  such  organ  or  disease,  having  regard  to  the  present  state  of  sci- 
entific knowledge.  Being  employed  because  of  his  peculiar  learning 
and  skill  in  the  specialty  practiced  by  him,  it  follows  that  his  duty  to 
patients  cannot  be  measured  by  the  average  skill  of  general  practi- 
tioners.* Under  such  circumstances,  the  question  whether  the  defend- 
ant was  a  specialist,  while  one  of  fact,  is  primarily  for  his  own  deter- 
mination, and  if  he  holds  himself  out  as  such,  he  must  bring  to  his 
patients  that  degree  of  skill  which  a  specialist  assumes  to  possess.^ 

Application  of  Standard  to  Practice 

33.  Diagnosis  and  *  Treatment. — To  make  a  properly  skilful  and 
careful  diagnosis  of  the  trouble  of  a  patient  is  one  of  the  fundamental 

3.  Staples  v.  Steed,  167  Ala.  241,       6.  Note :  93  A.  S.  R.  668. 

52  So.  646,  Ann.  Cas.  1912A  480  and  6.  Rann  v.  Twitchell,  82  Vt.  79,  71 

note;  Conner  v.  Winton,  8  Ind.  315,  Atl.  1045,  20  L.R.A.(N.S.)   1030  and 

65  Am.  Dec.  761 ;  Barney  v.  Pinkham,  note. 

29  Neb.  350,  45  N.  W.  694,  26  A.  S.  Notes:  93  A.  S.  R.  664;  14  Ann. 
E.  389.  Cas.  605 ;  Ann.  Cas.  1915D  1124. 

Note:  93  A.  S.  R.  668.  7.  Coleman  v.  Wilson,  85  N.  J.  L. 

4.  Higgins  v.  McCabe,  126  Mass.  13,  203,  88  Atl.  1059,  Ann.  Cas.  1915D 

30  Am.  Rep.  642.  1122  and  note. 
Note:  93  A.  S.  R.  668. 
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duties  of  a  physician,  and  if  he  fails  to  bring  to  that  diagnosis  the 
proper  degree  of  skill  or  care  he  must  answer  to  the  patient  for  the 
damages  thus  caused  just  as  readily  as  he  must  answer  for  the  appli- 
cation of  improper  treatment.®  After  a  diagnosis  the  practitioner 
must  be  duly  careful  in  his  treatment  of  the  case,  but  the  propriety 
of  his  action  in  prescribing  a  certain  remedy  or  operation  is  to  be 
determined  by  reference  to  pertinent  facts  then  in  existence  which 
were  or  ought  to  have  been  known  in  the  exercise  of  due  care,  and 
not  by  reference  to  knowledge  later  acquired.®  If  by  the  exercise 
of  reasonable  care  and  skill,  he  ought  to  discover  that  an  ailment  is 
incurable  or  will  not  yield  to  the  usnal  treatment,  or  that  the  patient 
will  not  be  benefited,  and  fails  to  do  so,  or,  making  the  discovery, 
fails  so  to  advise  the  patient,  he  is  guilty  of  negligence.^®  But  a 
physician  is  justified  in  accepting  as  correct  the  diagnosis  or  prelimi- 
nary examination  of  another  physician  of  good  repute  and  in  acting 
thereon.  For  example  a  physician  to  whom  a  patient  is  sent  by 
another  physician  of  recognized  ability,  for  an  X-ray  examination, 
may  rely  on  the  latter's  judgment  as  to  the  patient's  ability  to  undergo 
the  examination  without  harm,  and  is  under  no  obligation  himself 
to  make  an  examination  into  his  condition  to  learn  that  fact.** 
Probably  the  most  common  instance  of  malpractice  which  is  brought 
into  the  courts  arises  out  of  surgical  cases  where  the  physician  or 
attendant  has  left  a  sponge  in  the  wound  after  the  incision  has  been 
closed.  That  this  is  plainly  negligence  there  is  no  doubt  at  all,** 
and  it  matters  not  at  all  that  many  physicians  testify  that  the  best  of 
surgeons  sometimes  leave  a  sponge  or  some  other  foreign  substance  in 
the  bodies  of  their  patients,  for  this  is  testimony  merely  to  the  effect 
that  almost  everyone  is  at  times  negligent.  Whether  the  particular 
act  was  negligent  is  for  the  jury  to  decide  after  Considering  the 
circumstances  of  the  case.*'  Surgeons  cannot  relieve  themselves  from 
liability  for  injury  to  a  patient  caused  by  leaving  a  sponge  in  the 
wound  after  an  operation  by  the  adoption  of  a  rule  requiring  the  at- 

3.  Bonnet  v.  Foote,  47   Colo.  282,  Samuels  v.  Willis,  133  Ky.  459,  118 

107   Pac.  252,   28   L.R.A.(N.S.)    136  S.  W.  339,  19  Ann.  Cas.  188;  Zilke 

and  note;  Burk  v.  Foster,  114  Ky.  20,  v.  Johnson,  22  N.  D.  76,  132  N.  W. 

69  S.  W.  1096,  1  Ann.  Cas.  304,  59  640,  Ann.  Cas.  1913E  1005  and  note; 

L.R.A.  277;  Pike  v.  Honsinger,  155  Gillette  v.  Tucker,  67  Ohio  St.  106, 

N.  Y.  201,  49  N.  E.  760,  63  A.  S.  R.  65  N.  E.  865,  93  A.  S.  R.  639;  Palmer 

€55;  Rann  v,  Twitchell,  82  Vt.  79,  71  v.   Humiston,   87   Ohio   St.   401,   101 

Atl.  1045,  20  L.R.A.(N.S.)  1030.  N.  E.  283,  45  L.R.A.(N.S.)   640  and 

9.  Staloch  V.  Holm,  100  Minn.  276,  note;  Davis  v.  Kerr,  239  Pa.  St.  351, 
111  N.  W.  264,  9  L.R.A.(N.S.)   712.  86  Atl.  1007,  46  L.R.A.(N.S.)  611  and 

10.  Note:  93  A.  S.  R.  659.  note. 

11.  Sweeney  v.  Erving,  35  App.  Cas.       Note:  46  L.R.A.(N.S.)  612. 

(D.  C.)  57,  43  L.R.A.(N.S.)  734.  13.  Samuels  v.  Willis,  133  Ky.  459, 

12.  Harris  v.  FaU,  177  Fed.  79,  100  118  S.  W.  339,  19  Ann.  Cas.  188  and 
C.  C.  A.  497,  27  L.R.A.(N.S.)  1174;   note. 
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tending  nurse  to  count  the  sponges  used  and  removed,  and  relying  on 
such  count  as  conclusive  that  all  sponges  have  been  accounted  for.** 
A  physician  or  surgeon  must  exercise  due  care  in  selecting  his  assist- 
ants,** and  he  must  after  performing  an  operation  exercise  the  same 
care  and  skill  in  the  subsequent  necessary  treatment  as  in  performing 
the  operation,  unless  the  terms  of  employment  otherwise  limit  the 
services,  or  the  patient  gives  notice  that  he  cannot  or  will  not  afford 
the  subsequent  treatment,**  a  part  of  which  care  is  the  guarding 
of  the  patient  against  infection  of  his  wound.*'  A  physician  attend- 
ing patients  afflicted  with  infectious  diseases  is  bound  to  take  all  such 
precautions  as  experience  has  found  to  be  necessary  to  prevent  the 
communication  of  those  diseases  to  his  other  patients,  and  if,  knowing 
that  he  has  been  exposed  to  an  infectious  disease,  he  continues  to 
visit  his  patients  without  apprising  them  of  the  fact  and  without 
proper  precautions  on  his  part,  he  is  liable  to  one  to  whom  he  com- 
municates the  disease.  This  would  undoubtedly  constitute  negli- 
gence.*® Moreover  it  is  his  duty  after  his  actual  personal  service 
is  completed  to  give  to  the  patient  proper  instructions  regarding 
the  future  treatment  of  the  ailment,  if  it  is  not  at  that  time  completely 
healed.**  Finally,  it  is  the  duty  of  a  physician  to  use  reasonable 
care  and  skill  in  determining  the  frequency  of  his  visits  and  due 
diligence  in  making  those  visits,*^  unless,  indeed,  he  has  been  dis- 
charged and  the  relation  thus  ended  by  the  patient.* 

34.  Abandonment  of  Case. — On  engaging  a  physician  to  treat  his 
case  a  patient  impliedly  engages  him  to  attend  throughout  that  ill- 
ness, or  until  his  services  are  dispensed  with.^  The  patient  places 
himself  in  the  hands  of  the  physician  and  thereafter  relies  on  the 
judgment  and  knowledge  of  the  physician  rather  than  on  his  own. 
A  part  of  the  correct  treatment  of  the  case  is  the  careful  and  proper 
determination  by  the  physician  of  the  moment  when  the  relation 
shall  end.    When  the  physician  takes  charge  of  a  case  and  is  employed 

14.  Palmer  v.  Humiston,  87  Ohio  St.  19.  Beck  v.  German  Klinik,  78  la. 
401,  101  N.  E.  283,  45  L.R.A.(N.S.)  696,  43  N.  W.  617,  7  L.R.A.  566; 
640  and  note;  Davis  v.  Kerr,  239  Pa.  Pike  v.  Honsinger,  155  N.  Y.  201,  49 
St.  351,  86  Atl.  1007,  46  L.R.A.(N.S.)  N.  E.  760,  63  A.  S.  R.  655. 

611  and  note.  Notes :   11  L.R.A.   700 ;   37   L.R.A. 

15.  Sayona   Nations    v.   Ludington,   835. 

etc.,  Lumber  Co.,  133  La.  657,  63  So,  20.  Adams  v.  Henry,  165  Mich.  554, 

257,  Ann.  Cas.  1916B  471,  48  L.R.A.  131  N.  W.  62,  Ann.  Cas.  1912C  829 

(N.S.)   631.  and  note. 

16.  Gillette  v.  Tucker,  67  Ohio  St.  1.  Lawson  v.  Conaway,  37  W.  Va. 
106,  65  N.  E.  865,  93  A.  S.  R.  639.  159,  16  S.  E.  564,  38  A.  S.  R.  17, 

17.  Baute  v.  Haynes,  104  S.  W.  272,  18  L.R.A.  627. 

31  Ky.  L.  Rep.  876,  12  L.R.A.(N.S.)       Note:  Ann.  Cas.  1912C  832. 

752.  2.  Dale  v.  Donaldson  Lumber  Co., 

18.  Piper  v.  Menifee,  12  B.  Mon.  48  Ark.  188,  2  S.  W.  703,  3  A.  S.  R. 
(Ky.)  465,  54  Am.  Dec.  547.  224  and  note. 

Notes :  93  A.  S.  R.  668,  844,  845. 

389 


§  35  PHYSICIANS  AND  SURGEONS  21  R.  C.  L. 

to  attend  a  patient,  his  employment,  as  well  as  the  relation  of  physi- 
cian and  patient,  continues  until  ended  by  the  consent  of  the  parties, 
or  revoked  by  the  dismissal  of  the  physician,  or  until  his  services 
are  no  longer  needed.'  For  example,  when  a  surgeon  performs  an 
operation,  not  only  must  he  use  reasonable  and  ordinary  care  and 
skill  in  its  performance,  but  also  in  the  subsequent  treatment  of 
the  case.  It  is  his  duty  to  give  the  patient  such  attention  after  the 
operation  as  the  necessity  of  the  case  demands,  in  the  absence  of 
any  special  agreement  limiting  the  service  or  reasonable  notice  to 
the  patient."*  It  would  seem  that  even  before  it  is  safe  to  discon- 
tinue medical  treatment  the  relation  of  physician  and  patient  may 
be  terminated  by  a  dismissal  of  the  physician,  or  by  an  agreement 
between  the  two  to  end  the  relation,  or  by  the  withdrawal  of  the 
physician  after  proper  notice.^  It  seems  to  be  possible,  also,  for 
a  physician  who  possesses  no  peculiar  personal  qualifications  and 
no  special  knowledge  of  the  trouble  of  the  patient  to  discharge  his 
duty  to  his  patient  by  substituting  in  place  of  himself  another  physi- 
cian who  possesses  a  proper  amount  of  skill  and  is  a  duly  careful 
person.  If  the  first  physician  is  duly  careful  in  selecting  that  substi- 
tute he  cannot  be  held  liable  for  the  malpractice  of  the  latter,  for 
the  latter  would  be  an  independent  contractor,  not  an  agent.*  In 
case  a  physician  has  assumed  obligations  to  different  persons  the 
performance  of  which  may  become  incompatible  with  each  other, 
that  is,  if  one  patient  requires  his  attention  at  a  time  when  he  cannot 
leave  the  other  patient  whom  he  is  attending,  his  liability  would 
logically  depend  on  whether  he  was  duly  careful  in  entering  into 
both  relations,  and  whether  by  the  exercise  of  due  care  and  foresight 
he  could  have  anticipated  and  provided  for  the  emergency.  To 
refuse  to  treat  this  as  a  question  of  fact  of  ordinary  negligence  to 
be  decided  by  the  jury  is  to  act  harshly  toward  the  physician  who 
may  be  entirely  the  victim  of  circumstances.  But  it  has  been  held 
on  the  contract  theory  of  malpractice  that  the  physician  is  bound 
by  his  contracts  and  is  liable  to  the  unattended  patient.^ 

35.  Judgment  Not  Guaranteed. — In  an  ordinary  action  for  negli- 
gence, it  is  no  defense  that  a  man  has  acted  according  to  his  best 
judgment.  The  standard  of  careful  conduct  is  not  the  opinion  of 
the  individual,  but  is  the  conduct  of  an  ordinarily  prudent  man 

8.  Lawson  v.  Conaway,  37  W.  Va.  159,  16  S.  E.   564,  38  A.  S.  R.  17, 

159,  16  S.  E.  664,  38  A.  S.  R.  17,  18  18  L.R.A.  627. 

L.R.A.  627.  Notes:   37  L.R.A.   830;   51  L.R.A. 

Notes:  93  A.  S.  R.  666;  37  L.R.A.  298;  Ann.  Cas.  1912C  832. 

830;  51  L.R.A.  298;  Ann.  Cas.  1912C  6.  Myers  v.  Holbom,  58  N.  J.  L. 

831,  832.  193,  33  Atl.  389,  56  A.  S.  R.  606,  30 

4.  Note :  93  A.  S.  R.  666.     See  su-  L.R. A.  345. 

pra,  par.  33.  7.  Hood  v.  Moffett,  109  Miss.  767, 

5.  Lawson  v    Conaway,  37  W.  Va.    69  So.  664,  L4,R.A.1916B  622  and  note. 
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under  the  circumstances.  With  respect  to  matters  resting  on  pure 
theory,  judgment,  and  opinion,  however,  there  is  a  generally  recog- 
nized variation  from  this  sound  general  principle.  If  a  physician 
brings  to  his  patient  care,  skill,  and  knowledge  he  is  not  liable  to 
him  for  damages  resulting  from  a  bona  fide  error  of  judgment  of 
which  he  may  be  guilty.  The  law  may  require  a  physician  to  base 
any  professional  decision  he  may  make  on  skill  and  careful  study 
and  consideration  of  the  case,  but  when  the  decision  depends  on 
an  exercise  of  judgment,  the  law  can  further  require  only  that  the 
judgment  be  bona  fide-  So  the  cases  have  settled  it  that  a  physician 
is  not  an  insurer  of  the  correctness  of  his  judgment.^  It  is  obvious 
that  an  exercise  of  judgment  is  not  really  bona  fide  and  is  no  pro- 
tection to  him,  unless  it  is  founded  on  his  intelligence,  skill,  knowl- 
edge and  care.*  And  an  error  of  judgment  may  be  so  gross  as  to 
be  inconsistent  with  the  use  of  that  degree  of  skill  and  care  that  it 
is  the  duty  of  every  physician  and  surgeon  to  bring  to  the  treatment 
of  a  case.^® 

36.  Cure  Not  Guaranteed. — ^When  a  physician  undertakes  the 
treatment  of  a  case  he  does  not  guarantee  a  cure,  nor  is  any  promise 
to  effect  a  cure  or  6ven  a  partial  healing  to  be  implied,*^  nor  does 
the  law  raise  from  the  fact  of  employment  an  implied  undertaking 
to  cure,  but  only  an  undertaking  to  use  ordinary  skill  and  care.*® 
For  this  reason  a  physician  cannot  be  held  up  to  a  standard  of  civil 
responsibility  similar  to  that  of  engineers,  mechanics,  and  ship- 
builders.^' Of  course  a  physician  might  contract  specifically  to 
cure  and  he  would  be  liable  on  his  contract  for  failure,**  but,  in 

8.  Bonnet  v.  Foote,  47  Colo.  282,  107  Pac.  252,  28  L.R.A.(N.S.)  136; 
107  Pac.  252,  28  L.R.A.(N.S.)  136;  Patten  v.  Wiggin,  51  Me.  594,  81  Am. 
Coombs  V.  King,  107  Me.  376,  78  Atl.  Dec.  593 ;  Coombs  v.  King,  107  Me. 
468,  Ann.  Cas.  1912C  1121  and  note;  376,' 78  Atl.  468,  Ann.  Cas.  1912C  1121 
Staloch  V.  Holm,  100  Minn.  276,  111  and  note;  Grainger  v.  Still,  187  Mo. 
N.  W.  264,  9  L.R.A.(N.S.)  712;  Du  197,  85  S.  W.  1114,  70  KR.A.  49; 
Bois  V.  Decker,  130  N.  Y.  325,  29  N.  Pike  v.  Honsinger,  155  N.  Y.  201,  49 
E.  313,  27  A.  S.  R.  529  and  note,  14  N.  E.  760,  63  A.  S.  R.  655;  Gillette 
L..R.A.  429;  Pike  v.  Honsinger,  155  N.  v.  Tucker,  67  Ohio  St.  106,  65  N.  E. 
Y.  201,  49  N.  E.  760,  63  A.  S.  R.  655;  865,  93  A.  S.  R.  639;  Rann  v.  Twitch- 
Bann  v.  Twitchell,  82  Vt.  79,  71  Atl.  eU,  82  Vt.  79,  71  Atl.  1045,  20  L.R.A. 
1045,  20  L.R.A.(N.S.)   1030.  (N.S.)  1030;  Kuhn  v.  Brownfield,  34 

Notes:  48  Am.  Dec.  481;  93  A.  S.  W.  Va.  252,  12  S.  E.  519,  11  L.R.A. 

R.  659 ;  11  L.R.A.  700 ;  37  L.R.A.  834.  700. 

9.  Du  Bois  V.  Decker,  130  N.  Y.  Notes:  48  Am.  Dec.  482;  11  L.R.A. 
325,  29  N.  E.  313,  27  A.  S.  R.  529  700;  37  L.R.A.  831. 

and  note,  14  L.R.A.  429.  12.  Note:  93  A.  S.  R.  659. 

Note:  93  A.  S.  R.  659.  13.  Smothers  v.  Hanks,  34  la.  286, 

10.  West  V.  Martin,  31  Mo.  375,  80  11  Am.  Rep.  141;  Almond  v.  Nugent, 
Am.  Dec.  107.  34  la.  300, 11  Am.  Rep.  147. 

Note :  93  A.  S.  R.  659.  14.  Note :  37  KR.A.  831. 

11.  Bonnet  v.  Foote,  47  Colo.  282, 
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the  absence  of  such  a  special  and  peculiar  contract,  the  fact  that 
treatment  ha3  resulted  unfavorably  does  not  even  raise  a  presump- 
tion of  want  of  proper  care,  skill,  or  diligence.^*  Even  the  fact 
that  the  unfortunate  result  might  have  been,  avoided  does  not  render 
a  physician  liable  if  he  used  proper  skill  and  care  and  his  best  judg- 
ment.** 

Liability  in  Absence  of  Personal  Negligence 

37.  Practice  without  Consent. — It  seems  clear  that  a  surgical 
operation  on  the  body  of  a  person  is  a  technical  battery  unless  he 
or  some  authorized  person  consented  to  it.*^  For  example,  .where  a 
patient  consented  to  an  operation  on  her  right  ear  but,  after  being  put 
under  an  anaesthetic,  was  found  to  be  suffering  from  more  serious 
affliction  of  the  left  ear,  and  the  surgeon  operated  on  that  ear,  it 
was  held  that  a  trespass  had  been  committed  and  that  the  patient 
was  entitled  to  recover  for  the  damage  suffered.*®  And  where  a 
surgeon  operated  on  a  patient's  foot  under  express  directions  not 
to  remove  any  bone  or  part  thereof,  and  a  bone  was  removed,  it 
was  a  trespass  for  which  the  surgeon  was  liable.**  This  doctrine 
of  no  operation  without  consent  of  the  patient  must,  no  doubt,  be 
qualified  by  an  emergency  which  would  imply  consent,  as  where  a 
patient  consented  to  an  operation,  and  unexpected  conditions  devel- 
oped, or  were  discovered  in  the  course  of  the  operation,  or  where 
a  surgeon  is  called  in  an  emergency,  and  some  immediate  action  is 
found  necessary  for  the  preservation  of  the  life  or  health  of  the 
patient,  and  it  is  impracticable  to  obtain  the  consent  of  the  patient 
or  anyone  authorized  to  speak  for  him.^^    Ordinarily  the  consent  of 

15.  Bonnet  v.  Foote,  47  Colo.  282,  later  v.  Strain,  39  Okla.  572,  137  Pac. 
107  Pac.  252,  28  L.R.A.(N.S.)   136;  96,  50  L.R.A.(N.S.)    880. 
Sweeney  v.  Erving,  35  App.  Cas.  (D.       Notes:  119  A.  S.  B.  163;  123  A. 
C.)  57,  43  L.R.A.(N.S.)  734;  Lawson  S.  R.  448. 

V.  Conaway,  37  W.  Va.  159,  16  S.  E.  See  Husband  and  Wife,  vol.  13,  p. 

564,  38  A.  S.  R.  17,  18  L.R.A.  627.  1437. 

Notes:  48  Am.  Dec.  482;  68  A.  S.  18.  Mohr  v.  Williams,  95  Minn.  261, 

R^  662;  37  L.R.A.  830.  104  N.  W.  12,  111  A.  S.  R.  462,  5 

See  infra,  par.  49.  Ann.    Cas.    303   and  note,   1   L.R.A. 

16.  Luka  V.  Lowrie,  171  Mich.  122,  (N.S.)  439  and  note. 

136  N.  W.  1106,  41  L.R.A.(N.S.)  290.       19.  Rolater  v.  Strain,  39  Okla.  572, 

17.  Pratt  V.  Davis,  224  111.  300,  79   137  Pac.  96,  50  L.R.A.(N.S.)  880. 

N.  E.  562,  8  Ann.  Cas.  197,  7  L.R.A.  20.  Cotnam  v.  Wisdom,  83  Ark.  601, 
(N.S.)  609;  Mohr  v.  Williams,  95  104  S.  W.  164,  119  A.  S.  R.  157,  13 
Minn.  261,  104  N.  W.  12,  111  A.  S.  R.  Ann.  Cas.  25,  12  L.R.A.(N.S.)  1090; 
462,  5  Ann.  Cas.  303  and  note,  1  Pratt  v.  Davis,  224  111.  300,  79  N.  E. 
L.R.A.(N.S.)  439  and  note;  Schloen-  562,  8  Ann.  Cas.  197,  7  L.R.A.(N.S.) 
dorff  V.  New  York  Hospital  Soc,  211  609  and  note;  Lane  v.  Boicourt,  128 
N.  Y.  125,  105  N.  E.  92,  Ann.  Cas.  Ind.  420,  27  N.  E.  1111,  25  A.  S.  R. 
1915C  581,  52  L.R.A.(N.S.)  505;  Ro-   442;  State  v.  Housekeeper,  70  Md.  162, 
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the  person  operated  on  is  a  complete  protection  to  the  person  per- 
forming the  operation ;  and  it  would  seem  that  a  patient  by  putting 
himself  in  the  general  care  of  a  surgeon  gives  a  general  consent 
to  such  operation  as  may  be  reasonably  necessary  and  essential  to 
his  welfare.*  But  in  case  of  an  operation  on  a  married  woman  or 
an  infant,  the  consent  of  the  husband  or  father  should  be  addend 
to  the  consent  of  the  patient  to  afford  the  surgeon  protection  against 
the  right  of  action  of  the  husband  or  father  for  injury  to  his  interest 
in  the  wife  or  child ;  though  it  is  very  doubtful  whether  the  consent 
of  the  husband  or  father  alone  would  suffice,  for  it  would  seem  that 
a  husband  has  no  inherent  authority  to  consent  to  a  dangerous 
operation  on  his  wife,  and  thereby  relieve  the  surgeon  from  liability 
to  her  for  so  doing  without  her  consent,*  and  the  same  would  prob- 
ably be  true  in  the  case  of  an  infant  of  more  than  tender  years. 
It  has  been  held  that  a  surgeon  is  not  liable  to  the  parent  for  operat- 
ing without  the  consent  of  the  parent  on  a  boy  seventeen  years  of 
age,*  or  on  a  child  of  more  tender  years  where  an  emergency  existed 
threatening  the  life  of  the  child ;  *  nor  is  he  liable  to  the  noncon- 
senting  husband  for  operating  on  his  wife  when  a  similar  emergency 
existed.*  Physicians  or  surgeons  are  not  liable  for  performing  an 
unauthorized  autopsy  on  a  dead  body  for  the  purpose  of  complying 
with  a  rule  of  the  board  of  health  and  securing  a  burial  permit.* 
38.  Negligence  of  Third  Persons. — ^Although  the  professions  of 
medicine  and  surgery  are  such  as  contemplate  that  their  followers 
shall  perform  few  acts  vicariously,  and  although  this  theoretical  con- 
templation is  in  practice  a  fact,  yet  there  are  a  few  instances  where 
a  physician  or  surgeon  is  held  liable  for  damages  caused  by  no  fault 
at  all  of  his  own,  but  entirely  by  the  fault  of  another.  Obviously, 
on  the  simplest  principle  of  agency,  a  physician  or  surgeon  may  be  lia- 
ble for  the  damage  caused  by  the  neglect  or  default  of  his  employee, 
or  his  servant,  or,  as  it  may  be,  of  his  assistant  who  is  working  under 
his  directions,'  as,  for  instance,  in  the  case  of  a  nurse  who  fails  to 
remove  a  sponge  before  the  incision  is  closed,  even  though  the 
nurse  was  not  an  employee  of  his.®    This  is  justifiable  on  the  ground 

16  Atl.  382,  14  A.  S.  R.  340,  2  L.R.A.  note,  7  L.R.A.(N.S.)   612. 

587:  Luka  v.  Lowrie,  171  Mich.  122,  4.  Luka  v.  Lowrie,  171  Mich.  122, 

136  N.  W.  1106,  41  L,R.A.(N.S.)  290.  136  N.  W.  1106,  41  L.R.A.(N.S.)  290. 

1.  Pratt  v.  Davis,  224  III.  300,  79  5.  State  v.  Housekeeper,  70  Md.  162, 
N.  E.  662,  8  Ann.  Cas.  197,  7  L.R.A.  16  Atl.  382,  14  A.  S.  R.  340,  2  L.R.A. 
(N.S.)   609;  McClallen  v.  Adams,  19  587. 

Pick.   (Mass.)  333,  31  Am.  Dec.  140.  Note:  93  A.  S.  R.  669. 

2.  Pratt  V.  Davis,  224  111.  300,  79  6.  See  Dead  Body,  vol.  8,  p.  695. 
N.  E.  562,  8  Ann.  Cas.  197,  7  L.R.A.  7.  Longan  v.  Weltmer,  180  Mo.  322, 
(N.S.)  609.  See  Husband  and  Wife,  79  S.  W.  655,  103  A.  S.  R.  573,  64 
vol  13,  p.  1437.  L.R.A.  969. 

3.  Bakker  v.  Welsh,  144  Mich.  632,  Note:  Ann.  Cas.  1914A  275. 
108  N.  W.  9^  8  Ann.  Cas.  195  and  8.  See  supra,  par.  33. 
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• 

that  the  removal  of  the  sponge  is  a  part  of  the  surgeon's  duty,  a 
part  of  the  thing  that  he  undertook  to  do  and  he  cannot  properly 
delegate  to  another  the  doing  of  it;  but  where  negligent  hospital 
attention  subsequent  to  the  attendance  of  the  physician  or  surgeon 
has  injured  the  patient  and  the  physician  or  surgeon  did  not  memage 
or  control  the  hospital,  it  has  been  decided  that  he  is  not  liable  to 
the  patient.*  If  the  person  causing  the  damage  was  at  the  time  of 
his  act  in  the  discharge  of  duties  which  were  those  of  the  physician 
or  surgeon,  it  would  seem  that  the  latter  could  be  made  to  answer 
for  the  damage.  But  if  the  physician  or  surgeon  was  under  no  duty 
to  the  patient  at  the  time  the  damage  was  caused  he  could  not  be 
made  liable  therefor;  that  is,  it  must  be  decided  whose  duty  the 
hospital  attendant  was  discharging  at  the  time  of  causing  the  injury, 
his  own  merely,  or  that  of  the  physician  or  surgeon.  It  is  plain 
that  when  physicians  and  surgeons  are  in  partnership,  all  are  liable 
in  damages  for  the  professional  negligence  of  one  of  the  firm,  for 
the  act  of  one,  within  the  scope  of  the  partnership  business,  is  the 
act  of  each  and  all,  as  fully  as  if  each  is  present  participating  in 
all  that  is  done;  and  each  partner  guarantees  that  the  one  in  charge 
will  display  reasonable  care  and  skill.*®  Indeed,  if,  during  the  pend- 
ency of  an  action  against  two  physicians,  as  partners,  one  of  them 
dies,  the  action  may  be  prosecuted  to  judgment  against  the  other.** 
But  if  the  partner  causing  the  damages  has,  in  committing  the  acts 
complained  of,  gone  outside  the  purview  of  the  partnership  busi- 
ness, the  acts,  whether  done  through  wantonness  or  other  motive, 
will  be  his  acts  and  he  alone  will  be  responsible.**  On  the  other 
hand,  it  is  also  plain  that  two  physicians  may  be  called  in  to  treat 
the  same  patient  concurrently  and  neither  be  liable  for  the  negli- 
gence or  lack  of  skill  of  the  other.  They  may  make  such  division 
of  service  as,  in  their  honest  judgment,  the  circumstances  may  require 
and  each,  in  serving  with  the  other,  is  rightly  held  answerable  for 
his  own  conduct,  and  as  well  for  all  the  wrongful  acts  or  omissions 
of  the  other  which  he  observes  and  lets  go  on  without  objection, 
or  which  in  the  exercise  of  reasonable  diligence  under  the  circum- 
stances he  should  have  observed,  but  beyond  this  his  liability  does 

9.  Harris  v.  Fall,  177  Fed.  79,  100  N.  W.  921, 16  Ann.  Cas.  350  and  note; 
C.  C.  A.  497,  27  L.B.A,(N.S.)  1174  Hyrne  v.  Erwin,  23  S.  C.  226,  55  Am. 
«and  note;  Broz  v.  Omaha  Maternity,  Rep.  15. 

etc.,  Hospital  Assoc,  96  Neb.  648,  148  Notes:  93  A.  S.  R.  666;  37  L.R.A. 

N.  W.  575,  L.R.A.1915D  334.  831;  42  L.R.A. (N.S.)  786. 

Note:  37  L.R.A.  833.  11.  Hess  v.  Lowrev,  122  Ind.  225, 

10.  Boor  V.  Lowrey,  103  Ind.  468,  23  N.  E.  156,  17  A.  S.  R.  355,  7 
3  N.  E.  151.  53  Am.  Rep.  519;  Hess  L.R.A.  90. 

V.  Lowrey,  122  Ind.  225,  23  N.  E.  156,       Note:  93  A.  S.  R,  666. 
17  A.  S.  R.  355  and  note,  7  L.R.A.  •     12.  Note :  16  Ann.  Cas.   353.     See 
90 ;  Haase  v.  Morton,  138  la.  205, 115  Partnership,  vol.  20,  pp.  914-915. 
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not  extend.^*  Finally,  it  seems  that  a  physician  or  surgeon  may, 
on  leaving  town  or  in  other  case  of  need,  recommend  or  employ 
another  physician  or  surgeon  to  treat  a  patient  for  him  and  in  the 
absence  of  negligence  in  such  selection  will  not  be  liable  for  the 
negligence  or  lack  of  skill  of  the  substitute  practitioner.** 

Rights  and  Liabilities  of  Third  Persons 

39.  Right  of  Patient  against  Hospital. — ^A  question  of  difficulty  is 
met  in  the  form  of  determining  the  liability  of  hospitals  for  the 
negligence  or  lack  of  skill  of  its  attendants  and  physicians.  It  seems 
that  the  relation  of  principal  and  agent  often  exists  between  a  hospital 
and  its  employees.  So  it  is  generally  held  that  persons  and  hospitals 
that  treat  patients  for  hire,  with  the  expectation  and  hope  of  secur- 
ing therefrom  gain  and  profit,  are  liable  for  negligence  and  mal- 
practice on  the  part  of  physicians  or  nurses  employed  by  them.^^ 
And  this  is  true  even  though  the  nurse  employed  by  the  hospital 
is  acting  under  the  general  directions  of  a  physician  employed  by 
the  patient.*®  On  the  other  hand  it  is  generally  held  that  hospitals 
conducted  for  charity  are  not  responsible  for  the  negligence  or  mal- 
practice of  their  physicians  or  attendants.*'  The  hospital  remains 
exempt  though  the  patient  makes  some  payment  to  help  defray 
the  cost  of  board.  Such  a  payment  is  regarded  as  a  contribution 
to  the  income  of  the  hospital  to  be  devoted,  like  its  other  funds,  to 
the  maintenance  of  the  charity.*®  There  are  numerous  instances 
of  hospitals  conducted  by  railroads  for  the  benefit  of  injured  employ- 
ees, conducted  not  for  gain  but  supported  by  deductions  from  em- 

13.  Morey  v.  Thybo,  199  Fed.  760,  N.  W.  576,  L.R.A.1915D  334  and  note. 
118  C.  C.  A.  198,  42  L.R.A.(N.S.)  17.  Arkansas  Midland  R.  Co.  v. 
785  and  note.  Pearson,  98  Ark  399,  135  S.  W.  917, 

14.  Myers  v.  Holborn,  58  N.  J.  L.  34  L.R.A.(N.S.)  317;  Nicholson  v.  At- 
193,  33  Atl.  389,  55  A.  S.  R.  606,  chison,  etc..  Hospital  Ass'n,  97  Kan. 
30  L.R.A.  345.  480,  155  Pac.  920,  L.R. A.1916D  1029 ; 

Notes:  79  A.  S.  R.  304;  93  A.  S.  Bruce  v.  Central  Methodist  Episcopal 

R.  666.  Church,  147  Mich.  230, 110  N.  W.  951, 

15.  Arkansas  IVIidland  R.  Co.  v.  11  Ann.  Cas.  150,  10  L.R.A.(N.S.) 
Pearson,  98  Ark.  399,  135  S.  W.  917,  74;  Hordem  v.  Salvation  Army,  199 
34  L.R.A.(N.S.)  317;  Stanley  v.  N.  Y.  233,  92  N.  E.  626,  139  A.  S.  R. 
Schmnpert,  117  La.  255,  41  So.  565,  889,  32  L.R.A.(N.S.)  62;  SchloendorfC 
116  A.  S.  R.  202,  8  Ann.  Cas.  1044  v.  New  York  Hospital  Soc,  211  N.  Y. 
and  note,  6  L.R.A.(N.S.)  306  and  125,  105  N.  E.  92,  Ann.  Cas.  1915C 
note;  Broz  v.  Omaha  Maternity,  etc.,  581,  52  L.R.A.(N.S.)  505  and  note. 
Hospital  Ass'n,  96  Neb.  648,  148  N.       Note:  Ann.  Cas.  1915C  586. 

W.  575,  L.R.A.1915D  334  and  note.  See  Charities,  vol.  5,  p.  374;  Hos- 

See  Hospitals,  vol.  13,  p.  949.  pitals,  vol.  13,  p.  944. 

16.  Stanley  v.  Schumpert,  117  La.  18.  Schloendorff  v.  New  York  Hos- 
255,  41  So.  665,  116  A.  S.  R.  202,  8  pital  Soc,  211  N.  Y.  125,  105  N.  E. 
Ann.  Cas.  1044,  6  L.R.A.(N.S.)  306  92,  Ann.  Cas,  1915C  581,  52  L.R.A. 
and  note;  Broz  v.  Omaha  Matemitv,  (N.S.)   505. 

etc..  Hospital  Ass'n,  96  Neb.  648,  148 
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ployees'  wages,  and  it  is  generally  held  that  such  a  hospital  falls 
under  the  rule  applying  to  charitable  hospitals,  and  that  in  the 
absence  of  negligence  in  selecting  physicians  and  nurses  the  rail- 
road is  liable  for  no  malpractice  on  their  part.**  But  it  has  been 
held  that  the  fact  that  the  medical  attention  was  paid  for  by  the 
employee's  contributions  differentiates  the  railroad  hospital  from 
a  charitable  institution  and  that  it  must  be  liable  for  the  malpractice 
of  its  physicians  even  though  it  derived  no  profit  from  the  enter- 
prise.^® Of  course,  a  corporation  conducting  a  hospital  for  injured 
employees  would  be  liable  for  its  own  negligence  in  selecting  incom- 
petent physicians  and  attendants.^ 

40.  Patient's  Rights  against  Third  Persons  Generally. — The  mal- 
practice of  a  physician  or  surgeon  may  render  liable  for  damage 
persons  other  than  himself,  although  such  persons  may  not  them- 
selves be  physicians  or  surgeons.  So  it  could  hardly  be  said  correctly 
that  such  persons  are  giiilty  of  actual  or  attributed  malpractice. 
Clearly  a  corporation  or  an  individual  employing  a  physician  to 
act  as  its  or  his  agent  is  liable  for  the  malpractice  of  the  physician, 
being  held  on  the  ordinary  principles  of  agency,*  as,  for  example, 
where  a  department  store  runs  a  dental  office  in  connection  with 
and  as  a  paxt  of  its  business.*  This  would  be  true,  a  fortiori,  where 
the  corporation  employing  the  practitioner  was  not  legally  qualified 
to  do  business  in  the  state.*  But  where  one  is  under  a  contractual 
or  statutory  duty  to  furnish  to  another  medical  or  surgical  aid  the 
authorities  are  unanimous  in  support  of  the  conclusion  that  if  he 
acts  in  good  faith  and  with  reasonable  care  in  the  selection  of  a 
physician  or  surgeon,  and  has  no  knowledge  of  incompetency  or  lack 
of  skill  or  want  of  ability  on  the  part  of  the  person  employed,  but 
selects  an  authorized  physician  in  good  standing  in  his  profession, 

19.  Arkansas  Midland  R.  Co.  v.  R.  786,  14  Ann.  Cas.  742  and  note, 
Pearson,  98  Ark.  399,  135  S.  W.  917,  17  L.R.A.(N.S.)  1167  and  note.  See 
34  L.R.A.(N.S.)  417;  Pittsburgh  R.  Sawdey  v.  Spokane  Falls,  etc.,  R.  Co., 
Co.  V.  Sullivan,  141  Ind.  83,  40  N.  E.  30  Wash.  349,  70  Pac.  972,  94  A.  S.  R. 
138,  50  A.  S.  R.  313,  27  L.R.A.  840;  880,  where  any  excess  of  contribution 
Nicholson  v.  Atchison,  etc..  Hospital  over  cost  was  to  be  retained  by  the 
Ass'n,   97   Kan.    480,    155   Pac.    920,  railroad. 

L.R.A.1916D  1029;  Quinu  v.  Kansas  1.  Nations  v.  Ludington,  etc.,  Lum- 

City,  etc.,  Co.,  94  Tenn.  713,  30  S.  W.  ber  Co.,  133  La.  657,  63  So.  257,  Ann. 

1036,  45  A.  S.  R.  767  and  note,  28  Cas.  1916B  471,  48  L.R.A.(N.S.)  531. 

L.R.A.    552;    Wells    v.    Ferry-Baker  2.  Tompkins  v.  Pacific  Mut.  L.  Ins. 

Lumber  Co.,  57  Wash.  658,  107  Pac.  Co.,  53  W.  Va.  479,  44  S.  E.  439,  97 

869,  29  L.R.A.(N.S.)   426.  A.  S.  R.  1006,  62  L.R.A.  489. 

Notes :  55  A.  S.  R.  608 ;  79  A.  S.  3.  Hannon  v.  Siegel-Cooper  Co.,  167 

R.  304;  94  A.  S.  R.  889;  4  L.R.A.  N.  Y.  244,  60  N.  E.  597,  52  L.R.A.  429. 

(N.S.)  66;  14  Ann.  Cas.  749.  4.  Mandeville    v.     Courtright,    142 

See  Hospitals,  vol.  13,  p.  950.  Fed.  97,  73  C.  C.  A.  321,  6  L.R.A. 

20.  Phillips  V.  St.  Louis,  etc.,  R.  Co.,  (N.S.)  1003. 
211  Mo.  419,  111  S.  W.  109, 124  A.  S. 
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he  has  filled  the  full  measure  of  his  contractual  or  statutory  duty 
and  cannot  be  held  liable  for  any  want  of  skill  on  the  part  of  the 
person  employed.*  In  such  a  case  it  seems  that  the  duty  would  be 
fulfilled  by  furnishing  to  the  patient  an  independent  contractor  and 
that  the  physician  will  be  held  to  be  such.  A  more  difficult  ques- 
tion is  raised  when  one  litigant  seeks  to  recover  damages  resulting 
from  the  malpractice  of  a  physician  employed  by  the  second  litigant 
to  examine  the  first  litigant  purely  in  the  interest  of  the  second. 
A  physician  has  been  held  to  be  an  independent  contractor  when 
employed  by  a  corporation  to  make  a  personal  examination  of  a 
litigant,  and  the  corporation  held  not  answerable  for  any  suggestions 
given  by  such  physician  to  the  litigant*  Authority  is  also  found 
to  support  the  opposite  view.*^  Entirely  apart  from  the  principles 
of  agency,  principles  of  simple  tort  liability  which  require  a  person 
to  answer  for  all  the  injury  which  he  negligently  and  proximately 
causes  to  fall  upon  another  require  that,  at  times,  third  persons 
answer  for  the  negligence  of  a  physician  with  whom  they  have  had 
no  contractual  relation  at  all.  So  where  one  person  has  negligently 
injured  another  and  has  thus  subjected  that  other  to  the  dangers 
and  perils  ordinarily  attendant  upon  a  medical  treatment,  he  must 
answer  to  that  injured  person  for  the  malpractice  of  the  physician 
attending  the  injured  patient  provided  the  latter  is  guilty  of  no 
contributory  negligence.  The  principle  is  that  the  original  negli- 
gent act  is  a  proximate  cause  of  the  subsequent  injury  by  malprac- 
tice.® 

41.  Relationship  to  Patient. — A  husband  may  recover  any  dam- 
age to  himself  in  the  form  of  loss  of  services  which  has  resulted 
from   malpractice  on   his  wife.*     The  general   rule,   now   univer- 

6.  O'Brien    v.    Ounard    Steamship  7.  Jones  v.  Tri-State  Telephone,  etc., 

Co.,  154  Mass.  272,  28  N.  E.  266,  13  Co.,  118  Minn.  217,  136  N.  W.  741. 

L.R.A.  329;  Laubheim  v.  De  Koning-  40  L.R.A.(N.S.)  485  and  note;  Tomp- 

lyke  N.  S.  Co.,  107  N.  Y.  228,  13  N.  kins  v.  Pacific  Mut.  L.  Ins.   Co.,  53 

E.  781,  1  A.  S.  R.  815;  Allan  v.  State  W.  Va.  479,  44  S.  E.  439,  97  A.  S. 

Steamship  Co.,  132  N.  Y.  91,  30  N.  E.  R.  1006,  62  L.R.A.  489. 

482,  28  A.  S.  R.  556,  15  L.R.A.(N.S.)  8.  Pullman  Palace  Car  Co.  v.  Bluhm, 

166 ;  Youngstown  Park,  etc.,   R.   Co.  109  III.  20,  50  Am.  Rep.  601  and  note ; 

V.  Kessler,  84  Ohio  St.  74,  95  N.  E.  Loeser  v.  Humphrey,  41  Ohio  St.  378, 

609,  Ann.  Cas.  1912B  933  and  note,  52  Am.  Rep.  86. 

36  L.R.A.(N.S.)  50  and  note.  Note:  49  L.R.A.  826. 

Notes:  36  L.R.A.(N.S.)  51,  52;  Ann.  9.  Lane  v.  Boicourt,  128  Ind.  420, 

Cas.  1912B  935.  27  N.  E.  1111,  25  A.  S.  R.  442;  Men- 

6.  Pearl  v.  West  End  St.  R.   Co.,  hirter  v.  Hatten,  42  la.  288,  20  Am. 

176  Mass.  177,  57  N.  E.  339,  79  A.  Rep.   618. 

S.  R.  302,  49  L.R.A.  826  and  note.  Notes:  48  Am.  Dec.  619;  33  L.R.A. 

Note:  97  A.  S.  R.  1027.  (N.S.)  1045. 

As  to  the  power  to  compel  a  liti-  See  Husband  and  Wife,  vol.  13, 

g&nt  to  submit  to  a  physical  ezamina-  p.   1411   et  seq.,  as  to   the  right  of 

tion,   see   Inspection   and  Physical  action  for  loss  of  consortium,  etc. 
Examination,  vol.  14,  p.  696  et  seq. 
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sally  recognized,  is  that,  without  a  statutory  right,  no  recovery  can 
be  had  for  the  wrongful  death  of  another,  even  where  the  plaintifif 
bears  the  relation  to  the  deceased  of  husband  or  wife,  and,  by  reason 
of  the  death  of  the  spouse,  he  or  she  has  been  deprived  of  valuable 
legal  rights,  such  as  the  loss  of  the  services  and  consortium  of  the 
deceased  spouse;  and  the  decisions  exclude,  as  a  ground  of  recovery, 
all  elements  of  damages  which  arise  solely  from  the  wrongful  death,^^ 
though  there  is  an  early  case  which  permitted  a  recovery  on  account 
of  the  wife^s  death.*^  However,  where  death  is  not  instantaneous,  a 
husband  may  recover  for  loss  of  his  wife's  services,  as  well  as  for 
expenses  of  care  and  medical  treatment  between  the  time  she  sus- 
tained the  injury  and  her  resulting  death,  but  no  longer.**  A 
parent  has  a  similar  right  to  recover  damages  for  an  injury  to  his 
child.*'  The  suit  by  the  father  against  the  physician  or  surgeon  for 
malpractice  on  the  child  is  entirely  separate  and  apart  from  the 
suit  by  the  child  growing  out  of  the  same  act  of  malpractice.** 

42.  Right  of  Person  Examined  in  Behalf  of  Another. — ^An  inter- 
esting problem,  on  which  authority  is  scant,  is  raised  when  a  physi- 
cian makes  an  examination  of  a  person  for  the  purpose  not  of  treat- 
ing that  person  but  of  furnishing  information  to  another  who  Ls 
the  employer  of  the  physician.  The  authorities  have  not  decided 
whether  the  relation  of  physician  and  patient  exists  between  the 
physician  and  the  person  examined.  Where  that  person  does  not 
seek  the  physician,  where  he  does  not  rely  on  any  advice  or  instruc- 
tion of  the  physician  but,  instead,  merely  answers  questions  or  does 
single  acts,  it  is  hard  to  see  how  the  relation  exists.  So  in  a  case 
where  the  person  examined  complains  of  no  physical  injury  but 
merely  of  a  false  and  negligent  report,  it  would  seem  that  the  exam- 
ining physician  should  be  subjected  only  to  the  ordinary  tests  for 
slander,  and  it  is  submitted  that  the  cases  holding  the  physician 
liable  to  the  person  examined  in  such  a  case  could  easily  be  allowed 
as  slander  suits.**  It  has  been  held  that  in  case  a  person  is  exam- 
ined for  sanity  by  a  physician  acting  on  behalf  of  the  state,  the 
physician  has  a  privilege  and  is  to  be  held  only  to  the  test  of  good 
faith.**  This,  too,  would  seem  to  be  a  case  where  the  principles 
of  slander  liability  are  to  be  applied  and  a  qualified  privilege  found 
to  exist.    But  where  the  physician  makes  a  personal  physical  exami- 

10.  Note:  19  L.R.A.(N.S.)  633.    See  13.  See  Parent  and  Child,  vol.  20, 
Death,  vol.  8,  p.  720.  p.  615. 

11.  Cross     V.     Guthery,     2     Root  14.  Nelson  v.  Harrington,  72  Wis. 
(Conn.)  90,  1  Am.  Dec.  61.  691,  40  N.  W.  228,  7  A.  S.  R.  900, 

12.  LonpT  V.  Morrison,  14  Ind.  595,  1  L.R.A.  719. 

77  Am.  Dec.   72;   Sherlag  v.  Kelley,       15.  See  93  A.  S.  R.  669  note. 
200  Mass.  232,  86  N.  E.  293, 128  A.  S.       16.  Niven  v.  Boland,  177  Mass.  11^ 
R.   414,   19   L.R.A.(N.S.)    633.     See  58  N.  E.  282,  62  L.R.A.  786. 
Death,  vol.  8,  p.  721. 
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nation  of  a  man  and  in  the  course  of  that  examination  inflicts  actual 
physical  injury  either  by  hia  hands  or  by  his  directions,  the  ques- 
tion is  more  squarely  presented.  Should  the  physician  be  held  to 
the  standard  of  care  exercised  by  the  ordinary  man  toward  his  neigh- 
bor or  by  the  ordinary  physician  to  his  patient?  It  has  been  stated 
that  the  relation  of  physician  and  patient  does  not  exist,  but  that 
the  examiner  will  still  be  liable  for  his  negligence.*'  This  would 
seem  to  support  the  theory  of  a  new  professional  standard  in  such 
a  ease.  It  has  been  further  stated  that  a  physician  sent  by  a  defend- 
ant in  a  damage  suit  to  uxsike  an  examination  into  the*  extent  of  the 
injury  of  the  plaintiJff  in  that  suit  is  not  liable  to  the  plaintiflF  for 
directing  him  to  do  a  thing  which,  when  done,  actually  caused 
injury  and  which  the  physician  should  have  known  would  have  such 
result.  The  theory  is  that  the  physician  was  representing  an  inter- 
est avowedly  adverse  to  the  interest  of  the  injured  plaintiflF,  and 
tiat  the  latter  could  not  rely  upon  the  physician's  knowledge  and 
care,  but  should  rely  on  his  own,  that  the  plaintiff  should  determine 
for  himself  just  how  far  the  experiment  should  go  and,  having 
made  that  determination  for  himself,  cannot  hold  another  liable 
for  his  mistake.*®  Such  language  can  hardly  be  criticised.  However, 
it  is  submitted  that  in  every  case  of  this  kind  there  is  presented  a 
question  of  fact  for  the  ultimate  determination  of  the  jury  imder 
proper  instructions  from  the  court,  namely,  did  the  relation  of  physi- 
cian and  patient  exist?  The  decision  of  that  question  would  depend 
on  the  exact  consensual  transaction  between  the  examiner  and  the 
<ixamiQed.  If  the  person  examined  saw  fit  to  submit  to  a  complete 
examination  and  to  put  himself  entirely  in  the  hands  of  the  exam- 
ining physician  and  if  such  were  known  to  the  latter,  it  would  seem 
that  the  relation  was  created  and  that  the  physician  should  be  held 
to  the  proper  professional  standard  of  skill  and  care.  The  question 
is  whether  the  person  examined  relied  on  his  own  decision  or  on 
the  decision  of  the  examining  physician  who  was  or  should  have 
been  aware  of  that  reliance.  Another  instance  of  the  questionable 
existence  of  the  relation  of  physician  and  patient  and  of  the  physi- 
cian's resulting  liability  is  raised  in  case  an  injury  is  inflicted  on  a 
physician's  assistant  through  some  act  or  direction  of  the  physician. 
Here  the  technical  relation  of  physician  and  patient  cannot  exist, 
for  the  assistant  is  undergoing  neither  treatment  nor  examination. 
But  a  kindred  relation  exists  if  the  helper  is  relying  on  the  superior 
skill,  knowledge  and  care  of  the  physician  and  it  has  been  held  that 
a  physician  may  be  liable  for  injuries  from  poison  to  one  voluntarily 
assisting  in  caring  for  a  wound,  if,  knowing  of  infectious  poison 

17.  Tompkins  v.  Pacific  Mut.  L.  Ins.  18.  Pearl  v.  West  End  St  B.  Co., 
Co.  53  W.  Va.  479,  44  S.  E.  439,  97  176  Mass.  177,  57  N.  E.  339,  79  A. 
A.  S.  R.  1006,  62  L.R.A.  489.  S.  B.  302,  49  LJt.A.  826  and  nota. 
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in  the  wound,  he  assures  the  attendant  that  there  is  no  danger, 
although  he  is  ignorant  of  slight  abrasions  on  the  attendant's  hands, 
in  the  absence  of  which  the  danger  would  not  exist.^* 

Actions  and  Defenses 

43.  Form  of  Action ;  Contract  or  Tort. — ^It  seems  to  be  theoretically 
correct  to  say  that  an  action  for  malpractice  is  an  action  tortious  in 
its  nature  growing  out  of  the  breach  of  a  consensual  relation.*®  Less 
correct  but  more  peculiar  is  the  expression  that  malpractice  is  an 
action  of  tortious  nature  but  growing  out  of  a  breach  of  contract.^ 
The  cases  stating  this  rule  have  always  reached  a  correct  result, 
so  no  real  quarrel  can  be  made  with  the  rule,  but  there  is  always 
danger  of  a  court  emphasizing  the  contract  idea  until  it  refuses  to 
recognize  a  relation  of  physician  and  patient  not  preceded  by  a 
technical  legal  contract.  Nearly  all  of  the  courts  have  stated  as  the 
rule  that  a  recovery  for  malpractice  may  be  had  either  in  a  contract 
or  tort  action.*  Some  cases  have  emphasized  the  contract  idea  and 
intimate  that  the  normal  recovery  would  be  in  contract,  although  a 
tort  action  would  be  permissible.*  Some  cases  say  that  the  axition 
for  malpractice  is  based  on  tort  and  not  on  contract.*  However, 
the  majority  of  cases  say  that  an  action  for  malpractice  is  one  that 
is  essentially  tortious  in  its  nature  but  that  the  tort  may  be  waived, 
allowing  a  suit  in  assumpsit.*  It  seems  that  the  obligation  of  a 
physician  to  his  patient  is  really  a  relational  obligation  •  similar 
to  the  obligation  of  a  public  carrier  to  a  passenger,^  and  it  is  hard 
to  say  that  the  breach  of  the  relational  duty  is  either  a  tort  or  a 
breach  of  contract. 

44.  Abatement  and  Limitation  of  Actions. — ^An  action  against  a 
physician  for  malpractice  is  an  action  for  an  injury  to  the  person 

19.  Edwards  v.  Lamb,  69  N.  H.  599,  4.  Nelson  v.  Harrington,  72  Wis. 
45  Atl.  480,  60  L.R.A,  160.  591,  40  N.  W.  228,  7  A.  S.  R.  900, 

20.  See  supra,  par.  26.  1  L.R.A.  719. 

1.  See  Gillette  v.  Tucker,  67  Ohio       Note:  14  L.R.A.  429. 

St.  106,  65  N.  E.  865,  93  A.  S.  R.  639  5.  Carpenter   v.   Walker,   170   Ala. 

and  note.  659,  54  So.  60,  Ann.  Cas.  1912D  863 

2.  Staley  v.  Jameson,  46  Ind.  159,  and  note;  Staley  v.  Jameson,  46  Ind. 
15  Am.  Rep.  285;  Goble  v.  Dillon,  159,  15  Am.  Rep.  285;  Lane  v,  Boi- 
86  Ind.  327,  44  Am.  Rep.  308;  Lane  court,  128  Ind.  420,  27  N.  E.  1111,  25 
V.  Boicourt,  128  Ind.  420,  27  K  E.  A.  S.  R.  442;  Whittaker  v.  Collins,  34 
nil,  25  A.  S.  R.  442 ;  Kuhn  V.  Brown-  Minn.  299,  25  N.  W.  632,  57  Am. 
field,  34  W.  Va.  252,  12  S.  E.  519,  Rep.  55;  Kuhn  v.  Brownfield,  34  W. 
11  L.R.A.  700.  Va.  252,  12  S.  E.  519,  11  LR.A.  700 

Note:  37  L.R.A.  832.  and  note. 

3.  Longan  v.  Weltmer,  180  Neb.  322,  Notes:  134  A.  S.  R.  195;  11  L.R,A. 
79  S.  W.  655,  103  A.  S.  R.  573,  64  700;  Ann.  Cas.  1912D  866. 

LR.A.  969.  6.  See  supra,  par.  22. 

Note:  Ann.  Cas.  1912D  866.  7.  See  Carriers,  vol.  4,  p.  1001. 
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which  has  been  held  to  abate  at  the  death  of  either  party  what- 
ever the  form  of  the  action.*  This  would  seem  to  be  the  general 
rule,  but  in  view  of  the  decisions  holding  that  the  action  may  be 
on  contract,  perhaps  it  cannot  be  regarded  as  the  universal  rule.* 
Greater  indecision  exists  on  the  question  what  is  the  proper  period 
of  limitation  for  an  action  for  malpractice.  It  has  been  said  that 
as  the  action  is  tortious  in  its  nature  the  statute  of  limitations  for- 
torts  should  apply,^®  but  probably  the  majority  of  jurisdictions 
would  hold  that,  since  a  recovery  may  be  had  either  in  contract 
or  tort,  either  statute  of  limitations  will  be  applied,  dependent  in 
each  instance  on  whether  the  patient  has  brought  suit  in  assumpsit 
or  on  the  case.*^  It  would  seem  very  advisable  and  almost  neces- 
sary to  do  what  has  been  done  in  some  jurisdictions,  namely,  recog- 
nize the  fact  that  an  action  for  malpractice  is  neither  a  purely  tor- 
tious contractual  action,  but  is  a  hybrid,  and  expressly  provides  for 
a  prescribed  limitation  for  such  actions.**  The  statute  of  limitations 
on  an  act  of  malpractice  ordinarily  runs  in  favor  of  the  physician 
or  surgeon  from  the  time  of  the  negligent  act,  rather  than  from 
the  time  of  the  consequential  injury.*'  This  rule  has  been  modified 
by  a  case  holding  that  in  jftn  action  against  a  physician  and  surgeon 
for  malpractice,  consisting  of  negligently  leaving  a  sponge  in  the 
abdomen  of  the  plaintiff  after  performing  an  operation,  where  it 
remained  for  many  months,  and  until  after  the  relation  of  patient 
and  surgeon  ceased,  the  statute  of  limitations  does  not  commence 
to  run  in  favor  of  the  surgeon  until  the  termination  of  such  relation, 
because,  until  that  time,  it  was  his  constant  duty  to  remove  such 
sponge.**  The  effect  of  that  decision  is  much  weakened  by  the  fact 
that  it  was  reached  by  a  court  evenly  divided  which  was  thus  only 
able  to  affirm  the  holding  of  the  lower  court.  In  case  the  fraud 
of  the  physician  has  concealed  the  facts  showing  negligence,  the 
statute  would  begin  to  run  only  when  the  fraud  was  penetrated  and 
the  facts  discovered.** 

8.  Boor  v.  Lowrey,  103  Ind.  468,  3  St.  106,  66  N.  E.  866,  93  A.  S.  R. 

N.  E.  161,  53  Am.  Rep.  519  and  note;  639. 

Hess  v.  Lowrey,  122  Ind.  225,  23  N.  13.  Hahn  v.  Claybrook,   (Md.)   100 

E.  156,  17  A.  S.  R.  355,  7  L.R.A.  90;  Atl.  83,  L.R.A.1917C  1169  and  note; 

Kuhn  V.  Brownfield,  34  W.  Va.  252,  Groendal  v.  Westrate,  171  Mich.  92, 

12  S.  E.  619,  11  L.R.A.  700  and  note.  137  N.  W.  87,  Ann.  Cas.  1914B  906. 

Note:  Ann.  Cas.  1912D  870.  Notes:  126  A.  S.  R.  961;  15  L.R.A. 

See  Abatbment  and  Revival,  vol.  (N.S.)  161,  162. 

1,  p.  131.  See  Limitation  op  Actions,  vol.  17, 

'9.  Note:  37  L.R.A.  831.  p.  765. 

10.  Kuhn  V.  Brownfield,  34  W.  Va.  14.  Gillette  v.  Tucker,  67  Ohio  St. 
252,  12  S.  E.  519,  11  L.R.A.  700.  106,  65  N.  E.  865,  93  A.  S.  R.  634. 

11.  Staley  v.  Jameson,  46  Ind.  159,  15.  Groendal  v.  Westrate,  171  Mich. 
15  Am.  Rep.  285.  92,  137  N.  W.  87,  Ann.  Cas.  1914B 

12.  Lee  Gillette  v.  Tucker,  67  Ohio  906  and  note. 
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45.  Contributory  Negligence  of  Patient — ^When  the  relation  of 
physician  and  patient  has  been  once  created,  the  patient  is  owed  a 
duty  of  due  care  not  only  by  the  physician  but  also  by  himself. 
That  is,  it  seems  clear  that  he  should  be  allowed  to  base  no  right 
of  action  on  an  injury  to  which  his  own  negligence  has  materially 
contributed,**  and  the  fact  that  the  plaintiff  declares  in  contract 
.will  not  preclude  the  defense.*'  To  constitute  a  bar  to  the  suit  the 
negligence  of  the  patient  must  have  been  an  active  and  eflRcient 
contributing  cause  of  the  injury.  In  other  words  contributory  neg- 
ligence to  defeat  right  of  action  must  be  simultaneous  and  co-operat- 
ing with  the  fault  of  the  defendant,  must  have  entered  into  the 
creation  of  the  cause  of  action,  and  have  been  an  element  in  the  trans- 
action which  constituted  it.*®  Where  the  fault  of  the  patient  was 
subsequent  to  the  fault  of  the  physician  and  merely  aggravated  ihe 
injury  inflicted  by  the  physician,  it  only  afifects  the  amount  of  the 
damages  recoverable  by  the  patient**  As  a  part  of  the  exercise  of 
due  care  it  is  the  duty  of  the  patient  to  submit  to  the  treatment 
prescribed  by  his  physician,  and  follow  the  directions  given  by  him. 
Where  an  injured  person  disobeys  the  directions  of  his  physician, 
and  thereby  enhances  or  aggravates  the  injury,  the  rule  seems  to  be 
universal  that  such  disobedience  will  prevent  a  recovery  to  the  extent 
that  the  damages  were  thereby  enhanced  or  increased.**  Of  course, 
a  patient  is  justified  in  disregarding  instructions  which  are  improper 
and  would  subject  him  to  needless  danger  of  health  or  life.*  How- 
ever, the  mere  fact  of  discharging  a  physician  or  quitting  his  care 
and  employing  another  physician  by  a  patient  who  believes  he  has 
been  injured  by  the  negligence  of  the  former  physician  is  not  in 
itself  evidence  of  contributory  negligence.*  Since  the  patient  may  rely 
on  the  directions  of  his  physician,  it  must  follow  that  he  incurs  no  liar 
bility  by  doing  so.'  Thus,  a  person  injured  by  the  negligence  of  an- 

16.  Notes:    93    A.    S.    R.    663;    33  19.  Wilmot  v.  Howard,  39  Vt  447, 
L.B.A.(N.S.)  1213.    As  to  the  general  94  Am.  Dec.  338  and  note, 
principle    involved,    see    Negligencb,  Notes:   93  A.   S.  R.  663,  665;   17 
vol.  20,  p.  99  et  eeq.  L.R.A.(N.S.)  1242. 

17.  Potter   v.   Warner,  91  Pa.   St.  20.  Lawson  v.  Conaway,  37  W.  Va. 
362,  36  Am.  Rep.  668.  159,  16  S.  E.  564,  38  A.  S.  R.  17, 

Notes:  48  Am.  Dec,  484;  17  L.R.A.  18  L.R.A.  627. 

(N.S.)  1242.  Notes:  48  Am.  Dec.  484;  93  A.  S. 

18.  West  V.  Martin,  31  Mo.  375,  80  R.    663;    49    L.R.A.   827;    17   L.R.A.* 
Am.   Dec.   107;   Du   Bois  v.   Decker,  (N.S.)  1242. 

130  N.  Y.  325,  29  N.  E.  313,  27  A.  1.  Du  Bois  v.  Decker,  130  N.  Y.  325, 

S.  R.  529  and  note ;  Wilmot  v.  Howard,  29  N.  E.  313,  27  A.  S.  R.  529  and 

39  Vt.  447,  94  Am.  Dec.  338  and  note;  note. 

Sauers  v.   Smits,   49   Wash.   557,  95  Note:  93  A.  S.  R.  663. 

Pac.  1097,  17  L.R.A.(N.S.)  1242  and  2.  George  v.  Shannon,  92  Kiin.  801, 

note.  142  Pac.  967,  Ann.  Cas.  1916B  338. 

Note:   17  L.R.A.(N.S.^   1242.  3.  Lawson  v.  Conaway,  37  W.  Va. 

402 


21  E.  C.  K  PHYSICIANS  AlTD  SURGEONS  §  46 

other  is  bound  to  use  ordinary  care  to  effect  his  restoration  or  cure,  and 
be  is  not  responsible  for  a  mistake,  and,  when  he  acts  in  good  faith  un- 
der the  direction  of  the  physician,  the  mistake  of  the  latter  in  the  treat- 
ment will  not  shield  the  wrongdoer.*  If  a  patient  is  fully  cognizant  of 
the  nature  of  the  specific  treatment  that  he  is  about  to  get,  or  if  he  ac- 
tually directs  a  specific  act,  such  as  an  operation,  which  should  not  be 
performed,  it  would  seem  that  he  could  not  properly  complain  later 
that  such  treatment  or  act  constituted  malpractice  for  which  he 
should  recover.  Here  it  would  seem  that  he  has  sought  to  rely 
on  his  own  judgment  rather  than  that  of  the  physician  and  can  com- 
plain only  if  the  physician  negligently  performed  the  act  or  treat- 
ment that  the  patient  ordered ;  *  but  authority  exists  which  seems 
to  adopt  a  contrary  view.*  The  rule  as  to  the  burden  of  proving 
negligence  of  the  patient  seems  to  follow  the  rule  as  to  the  burden 
of  proof  in  respect  to  contributory  negligence  in  its  more  technical 
sense.' 

46.  Prior  Suit  for  Compensation;  Set-off. — ^A  claim  for  malprac- 
tice may  be  put  in  as  a  defense  or  counterclaim  by  a  patient  sued 
for  payment  for  medical  services.®  Whether  the  question  of  mal- 
practice must  be  litigated  in  that  suit  for  compensation,  if  it  is  to 
be  litigated  at  all,  is  a  question  about  which  there  is  dispute.  There 
seems  to  be  no  dissent  from  the  proposition  that  a  judgment  rendered 
in  favor  of  a  physician  or  surgeon  in  a  court  of  competent  juris- 
diction, in  an  action  brought  by  him  for  professional  services,  is 
a  bar  to  a  subsequent  action  for  malpractice  arising  out  of  the  per- 
formance of  the  services,  if  the  question  of  malpractice  is  cu^tually 
set  up  and  litigated  in  the  action  for  services.  In  such  case  the 
question  of  malpractice  has  become  res  judicata.*  .  When  the  question 
of  malpractice  has  not  been  litigated  in  the  'Suit  for  compensation 
for  services,  as,  for  example,  where  the  patient  has  suffered  a  judg- 
ment by  default,  it  is  held  by  the  considerable  weight  of  authority 
that  the  judgment  in  the  action  for  services  is  not  a  bar  to  a  subse- 
quent action  by  the  patient  for  malpractice.^®    There  axe  authori- 

159,  16  S.  E.  564,  38  A.  S.  R.  17,  9.  Lawson  v.  Conaway,  37  W.  Va. 

18  L.R.A.  627.  159,  16  S.  E.  564,  38  A.  S.  R.  17,  18 

4.  Note:  49  L.R.A.  826.  L.R.A.  627;  Goble  v.  Billon,  86  Ind. 

5.  Spead  v.  Tomlinson,  73  N.  H.  46,  327,  44  Am.  Rep.  308. 

59  Atl.  376,  68  L.R. A.  432.  Note :   Ann.  Cas.  1914B  645. 

Note:  48  Am.  Dec.  484.  See  Judgments,  vol.  15,  pp.  1043- 

6.  Nelson   v.   Harrington,  72   Wis.   10^. 

691,  40  N.  W.  228,  7  A.  S.  R.  900,       10.  Barton   v.    Southwick,   258   III. 

1  L.R.A.  719.  515,  101  N.  E.  928,  Ann.  Cas.  1914B 

7.  Note:33L.R.A.(N.S.)  1213.  See  643  and  note,  46  L.R.A.(N.S.)  219 
also  NBGLiGBNcm,  vol.  20,  p.  195.  and  note;  Jordahl  v.  Berry,  72  Minn. 

8.  Whitesell  v.  Hill,  101  la.  629,  119,  75  N.  W.  10,  71  A.  S.  R.  469 
70  N.  W.  750,  37  L.R.A.  830.  See  and  note,  45  L.R.A.  541  and  note ;  Sale 
infra,  par.  58.  v.  Eichbnrg,  105  Tenn.  333,  59  S.  W. 
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ties  to  the  effect  that  a  judgment  in  favor  of  a  physician  or  surgeon 
for  his  professional  services,  rendered  by  a  court  of  competent  juris- 
diction, is  a  bar  to  an  action  for  malpractice  arising  out  of  the  per- 
formance of  such  service,  although  the  question  of  malpractice  is 
not  litigated  in  the  first  action.  In  these  cases  the  courts  in  effect 
say  that  the  question  of  the  proper  care  and  skill  on  the  part  of  the 
physician  or  surgeon  is  one  necessarily  involved  and  adjudicated  in 
an  action  by  him  to  recover  compensation  for  his  services  rendered 
even  though  judgment  is  rendered  by  default;  therefore  a  judgment 
in  his  favor  should  estop  the  parties  to  such  suit  from  thereafter 
questioning  that  fact  in  any  other  action.^^  Some  additional  author- 
ity is  found  to  the  effect  that  a  default  judgment  in  the  suit  for 
services  will  not  bar  a  later  suit  for  malpractice,  but  that  a  judgment 
on  the  merits  will  constitute  such  a  bar  even  though  the  question 
of  malpractice  was  not  raised  in  that  suit  for  services.*'  It  is  only 
necessary  to  point  out  that  a  claim  for  malpractice  may  and  usually 
does  involve  many  times  the  sum  involved  in  a  claim  for  services 
and  that  a  court  which  has  jurisdiction  of  the  latter  might  not  have 
jurisdiction  of  the  former  in  its  full  amount*'  to  show  that  the  latter 
doctrine  is  needlessly  unfair  and  embarrassing,  and  this,  of  course, 
is  only  one  of  the  objections  to  the  doctrine.  It  should  be  kept  in 
mind  that  a  physician's  right  to  compensation  is  not  based  on  quan- 
tum valebat,  but  instead  arises  out  of  an  implied  agreement  on  the 
part  of  the  patient  to  pay  to  the  physician  the  market  price  for 
his  services.  Whether  benefit  is  received  or  not  is  immaterial.** 
In  a  suit  for  services  the  question  of  benefit  or  damage,  that  is,  the 
question  of  malpractice,  is  not  necessarily  involved.  A  claim  for 
malpractice  is  essentially,  a  claim  tortious  in  its  nature  and  growing 
out  of  a  breach  of  duty  imposed  by  law  because  of  a  relation.  It  is 
fundamentally  a  distinct  and  separate  claim  and  is  related  to  the 
claim  for  services  only  inasmuch  as  it  may  constitute  a  counterclaim 
thereto.  One  cause  of  action  cannot,  in  and  of  itself,  when  merged 
in  judgment,  carry  with  it  another  cause  of  action,  however  closely 
the  two  may  be  connected;  and,  where  a  defendant  has  a  cross  claim, 
he  may  set  it  up  as  a  defense  or  counterclaim,  but  is  not  bound  to 

1020,  62  L.R.A.  894;  Rossequie  v.  By-  Am.  R^p.  308;  Sale  v.  Eichbersr,  105 

ers,  52  Wis.  650,  9  N.  W.  779,  38  Am.  Tenn.  333,  69  S.  W.  1020,  62  L.R.A. 

Rep.  775  and  note.  *  894;  Lawson  v.  Conaway,  37  W    Va. 

11.  Blair  v.  Bartlett,  75  N.  Y.  150,  159,  16  S.  E.  564,  38  A.  S.  R.  1/,  18 
31  Am.  Rep.  455.  L.R.A.  627. 

Notes:   46   L.R.A.  541;   Ann.   Cas.  13.  Barton   v.    Southwick,    258   111. 

1914B  647.  515,  101  N.  E.  927,  Ann.  Cas.  1914B 

And  see  Judgments,  vol.  15.  p.  1043.  643,  46  L.R.A. (N.S.)  219. 

12.  Goble  V.  Dillon,  86  Ind.  327,  44  14.  See  infra,  par.  67,  58. 
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do  80^  although  the  two  causes  of  action  grow  out  of  the  same  con- 
tract.i» 

47.  Admissibility  of  Evidence. — General  rules  of  evidence  appli- 
cable to  ordinary  civil  suits  are  applicable  to  suits  by  patients  against 
physicians  for  malpractice.  From  the  nature  of  the  issues  involved 
such  as  the  exercise  of  proper  skill  and  care  it  is  inevitable  that  almost 
every  case  involves  many  questions  of  opinion  evidence.  The  rule 
here  is  the  same  as  is  applicable  in  other  instances  of  opinion  evi- 
dence, that  mere  opinion  is  not  admissible  but  that  opinion  founded 
on  expert  knowledge,  on  something  better  than  anything  the  mem- 
bers of  the  jury  possess,  is  admissible.**  As  a  matter  of  substantive 
law,  only  the  testimony  of  experts  in  the  school  to  which  the  defend- 
ant physician  belongs  is  competent  to  prove  the  error  committed 
in  an  ordinary  matter  of  practice.*'  But  where  the  issues  involve 
questions  which  are  common  to  several  schools  or  professions,  experts 
from  those  schools  or  professions  are  competent  to  testify.  For 
example,  an  expert  electrician  may  testify  concerning  the  negligence 
of  an  act  of  a  physician  giving  to  a  patient  X-ray  treatment,*® 
although  the  question  of  negligence  is  one  that  is  ultimately  for  the 
jury  to  decide.**  In  putting  a  hypothetical  question  to  an  expert 
the  party  may  assume  as  proved  all  that  the  evidence  tends  to  prove, 
although  the  court  may  not  regard  it  as  proved,  and  it  would  seem 
that  it  would  be  proper  to  submit  to  the  medical  expert  who  is  on 
the  stand  a  hypothetical  state  of  facts  and  ask  him  whether  they 
showed  negligence,^®  but  it  has  been  held  that  an  answer  to  such  a 
question  could  not  be  made  since  it  is  for  the  court  or  jury  to  say 
in  a  controverted  case  whether  or  not  certain  action  amounts  to  due 
care.*  Evidence  of  the  defendant's  reputation,  in  the  community 
and  among  his  profession,  as  to  skill  is  held  to  be  inadmissible,^ 
though  it  is  competent  to  show  that  the  defendant  had  not  been  regu- 
larly bred  to  his  profession,  to  rebut  evidence  introduced  by  him 
of  his  general  professional  character.'  It  would  seem  that  the  ordi- 
nary rules  of  evidence  should  apply  here  and  that  if  the  issue  is 
whether  the  physician  conducted  the  treatment  with  due  care,  and 

15.  Jordahl  v.  Berry,  72  Minn.  119,  1122 ;  Quinn  v.  Higgins,  63  Wis.  664, 
75  N.  W.  10,  71  A.  S.  B.  469,  45  24  N.  W.  482,  53  Am.  Rep.  305. 
Li.R.A.  541  and  note.  Note:  37  L.R.A.  838. 

16.  Leighton  v.  Sargent,  31  N.  H.  20.  Coleman  v.  Wilson,  85  N.  J.  L. 
119,  64  Am.  Dee.  323.  See  generally,  203,  88  Atl.  1059,  Ann.  Cas.  1915D 
SxpsRT  AND  Opinion  Evidengb,  vol.  1122.  See  Expert  and  Opinion  Evi- 
11,  p.  572.  DBNCE,  vol.  11,  p.  583. 

17.  See  supra,  par.  28.  1.  Samuels  v.  Willis,  133  Ky.  459, 

18.  Henslin  v.  Wheaton,  91  Minn.  118  S.  W.  339, 19  Ann.  Cas.  188. 
219,  97  N.  W.  882,  103  A.  S.  R.  504,       2.  Holtzman  v.  Hoy,  118  HI.  534, 
1  Ann.  Cas.  19,  64  L.R.A.  126.  8  N.  E.  832,  59  Am.  Rep.  390. 

19.  Coleman  v.  Wilson,  85  N.  J.  L.  3.  Grannis  t.  Branden,  5  Day 
203,  88  Atl.  1059,  Ann.  Cas.  1915D    (Conn.)  260,  6  Am.  Dec.  143. 
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no  question  of  general  skilfulness  was  raised,  evidence  of  the  general 
character  of  the  practitioner  should  be  excluded,*  but  that  where 
the  issue  is  whether  the  physician  possessed  the  required  skill,  such 
evidence  of  his  general  reputation  in  the  community  would  be  admis- 
sible.^ On  this  latter  issue  it  has  been  held  that  the  reputation  of 
the  institution  where  a  physician's  studies  were  pursued  can  have  no 
legitimate  bearing  on  the  question  of  skill  possessed  by  one  physi- 
cian as  compared  with  others.*  Evidence  of  the  conduct  of  a  physi- 
cian at  a  time  subsequent  to  the  act  complained  of  is  not  adxmasible 
to  prove  that,  at  the  time  of  that  act,  he  was  possessed  of  proper 
skill.  ^  The  fact  that  the  treatment  of  a  case  resulted  unsuccessfully 
is  not  sufficient  evidence  to  prove  negligence  or  lack  of  skill  nor 
does  it  even  raise  a  presumption  of  such,*  but  it  may  be  used  in 
evidence  against  the  physician.  Alone  it  means  nothing  but  con- 
nected with  other  facts  it  may  help  to  prove  negligence.* 

48.  Waiver  of  Privilege  of  Patient. — One  of  the  important  legal 
incidents  attached  to  the  relation  of  physician  and  surgeon  is  the 
very  general  statutory  privilege  of  communication  which  the  patient 
possesses.     The  physician  may  not  ordinarily  testify  in  open  court 

■  concerning  those  communications  unless  the  patient  consents  to 
such  testimony  being  given.**  It  seems  to  be  settled,  however,  that 
when  a  patient  sues  his  physician  for  alleged  malpractice  in  the 
treatment  of  a  disease  or  injury  and  testifies  in  regard  thereto  the 
privilege  is  waived  as  to  all  matters  connected  with  the  treatment  of 
the  disease  or  injury  in  which  the  physician  participated.**  Further- 
more, a  person  bringing  suit  and  asking  damages  for  personal  injury 
inflicted  by  a  third  person  thereby  waives  the  incompetency  of  his 
physician  or  surgeon  to  testify  regarding  information  acquired  from 
him  while  attending  him  in  a  professional  capacity  for  such  injury.** 

49.  Burden  of  Proof  and  Presumptions. — ^The  law  accords  the  medi- 
ical  practitioner  the  presumption  that  he  has  done  his  dtity  and, 
in  a  suit  for  injuries  caused  by  alleged  malpractice,  the  burden  is 
on  the  plaintiff  to  prove  the  want  of  reasonable  and  ordinary  care 
or  skill.**    However,  it  is  not  necessary  in  an  action  against  a  physi- 

4.  Note :  48  Am.  Dec.  485.    See  Evi-  v.  Douglass,  193  N.  Y.  11,  85  N.  E. 
DENCE,  vol.  10,  p.  947.  827,  20  L.R.A.(N.S.)   1003  and  note. 

5.  See  Evidence,  vol.  10,  p.  948.  Notes:   20   L.R.A.(N.S.)    1003;   13 

6.  Leighton  v.   Sargent,   31  N.   H.   Ann.  Cas.  945. 

119,  64  Am.  Dec.  323.  12.  Smart  v.  Kansas  City,  208  Mo. 

7.  Leighton  v.    Sargent,  31  N.   H.  162,  105  S.  W.  709,  123  A.  S.  R.  415, 
119,  64  Am.  Dec.  323.  13  Ann.  Cas.  932  and  note,  14  L.R.A. 

8.  See  infra,  par.  49.  (N.S.)  565. 

9.  Bonnet  v.  Foote,  47  Ark.  282, 107  13.  State  v.   Housekeeper,  70  Md. 
Pac.  252,  28  L.R.A,(N.S.)  136.  162,  16  Atl.  382,  14  A.   S.  R.  340, 

10.  See  Witnesses!  2  L.R.A.  687. 

11.  Lane  v.  Boicourt,  128  Ind.  420,       Notes:  48  Am.  Deo.  485;  93  A.  8. 
27  N.  E.  nil,  25  A.  S.  R.  442;  Capron   R.  665. 
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cian  or  surgeon  for  unskilfiilness  or  negligence  to  prove  gross  culpa- 
bility on  his  part;  proof  of  any  fcdlure  to  exercise  proper  care  or 
any  neglect  in  the  discharge  of  the  duty  assumed  is  sufficient.^* 
Further,  the  burden  is  on  the  complaining  patient  to  prove  that 
the  injury  complained  of  resulted  from  siich  want  of  care  or  skill. 
A  bare  possibility  of  such  result  is  not  sufficient.^*  The  burden  of 
proof  is  not  shifted  by  showing  that  an  unsuccessful  result  has  attended 
the  treatment  of  the  patient  by  the  physician.  Nor  does  the  unsuc- 
cessful result  of  the  case  shift  from  the  plaintiff  to  the  defendant 
the  burden  of  going  forward.**  On  the  other  hand  a  physician  is 
not  absolved  from  liability  for  failure  to  exercise  proper  skill  in  a 
particular  case  by  the  fact  that  the  result  is  as  good  as  is  usually 
obtained  in  like  cases/'  or  by  the  fact  that  the  same  result  would 
have  ensued  if  he  had  liot  interfered.*®  Although  the  result  of  u 
case  is  not  sufficient  evidence  of  negligence  to  justify  a  verdict 
against  a  physician,  yet  the  treatment  may  of  itself  be  so  grossly 
outrageous  that  the  jury  can  say  without  consulting  experts  that  it 
was  negligence  per  se,**  or  the  treatment  may  so  plainly  indicate 
that  the  physician  has  been  negligent  t^at  it  may  shift  on  him 
the  burden  of  showing  that  the  act  prima  facie  negligence  was  not 
so  in  fact;  for  example,  the  burden  of  showing  care  is  on  a  surgeon 
who  leaves  a  sponge  inclosed  in  a  wound  after  the  performance  of 
an  operation  *^  and  the  use  by  a  physician  of  a  dangerous  agency, 
such  as  an  X-ray  machine,  of  the  effect  of  which  he  is  ignorant,  may 
be  found  by  the  jury  to  be  negligence  per  se.* 

50.  Amount  of  Recovery. — ^Damages  may  be  recovered  for  all  inju- 
ries proximately  resulting  from  the  malpractice  charged,*  and  in 

14.  Note:   93   A.   S.  E.   658.     See  712;  Lawson  v.  Conaway,  37  W.  Va. 
supra,  par.  27.  159,  16  S.  E.  664,  38  A.  S.  E.  17,  18 

15.  Holtasman  v.  Hoy,  118  111.  534,  L.E.A.  627. 

8  N.  E.  832,  59  Am.  Rep.  390;  State  Notes:  48  Am.  Dec.  487;  63  A.  S. 

V.  Housekeeper,  70  Md.  162,  16  Atl.  R.  662 ;  37  L.E. A.  830. 

382,  14  A.  S.  E.  340,  2  L.E.A.  587;  As  to  the  doctrine  of  the  shifting 

Leighton  v.   Sargent,  31  N.  H-   119,  of  the  burden  of  proof  generally,  see 

64  Am.  Dec.  323;  Boucher  v.  Laro-  Evidence,  vol.  10,  p.  897. 

cheUe,  74  N.  H.  433,  68  Atl.  870,  15  17.  Burk  v.  Foster,  114  Ky.  20,  69 

L.E.A.(N.S.)  416  and  note;  Friend  v.  S.  W.  1096, 1  Ann.  Cas.  304,  59  L.E.A. 

Kramer,  236  Pa.  St.  618,  85  Atl.  12,  277. 

Ann.  Cas.  1914A  272.  18.  Grainger  v.  Still,  187  Mo.  197, 

Note:  93  A.  S.  R.  665.  85  S.  W.  1114,  70  L.R.A.  49. 

16.  Sweeney    v.    Erving,    35    App.  19.  Leighton  v.   Sargent,  31  N.  H. 
Caa.    (D.    C.)    57,    43    L.E.A.(N.S.)  119,  64  Am.  Dec.  323. 

734,  affirmed   228   U.   S.   233,   33   S.  20.  Davis  v.  Kerr,  239  Pa.  St.  351, 

Ct.  416,  57  U.  S.  (L.  ed.)  815,  Ann.  86  Atl.  1007,  46  L.E.A.(N.S.)   61L 

Cas.  1914D  905 ;  Miller  v.  Tolese,  183  1.  Sauers  v.  Smits,  49  Wash.  557, 

Mich.   252,   150   N.    W.    118,   L.E.A.  95  Pac.  1097,  17  L.R.A.(N.S.)   1242. 

1915C  595 ;  Staloch  v.  Holm,  100  Minn.  2,  See  Daicagks,  vol.  8,  p.  429. 
276,  111  N.  W.  264,  9  L.R.A.(N.S.) 
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assessing  the  amount  the  jury  should  have  the  benefit  of  instruc- 
tions pointing  out  definitely  just  what  limits  are  to  be  observed.' 
Ordinarily  the  measure  of  damages  is  the  reasonable  compensation 
for  the  bodily  suffering  of  the  patient  and  for  the  mental  suflfering 
accompanying  and  following  same,  and  for  any  permanent  impair- 
ment of  his  ability  to  earn  money.*  Even  for  mental  chagrin, 
mortification  or  discomfort  at  disfigurement,  not  independent  of  the 
physical  injury,  but  the  direct  and  natural  consequence  of  it,  the 
plaintiff  may  have  damages  awarded.*  Probably  the  damages  for 
mental  anguish  could  be  added  although  the  recovery  for  malprac- 
tice was  conceded  to  be  in  contract."*  But  where  mental  anguish 
has  no  other  item  of  damage  on  which  to  fasten  itself  it  cannot 
alone  give  cause  for  recovery.'  Exemplary  damages  may  be  allowed 
for  gross  ignorance  or  negligence  or  for  malpractice  accompanied 
with  evil  intent.®  In  case  the  malpractice  was  an  operation  which 
was  a  trespass  because  not  consented  to,  it  seems  that  the  patient 
could  without  further  proof  recover  damages  for  the  pain  and  suffer- 
ing that  the  law  will  presume  to  accompany  an  operation.*  An 
intimation  is  seen  that  in  fixing  the  amount  of  damages  in  such  a 
case  there  must  be  considered  the  benefit  which  accrued  to  the  patient 
because  of  the  operation.*® 

51.  Criminal  Liability  of  Physiciaja. — ^It  is  conceded  that  negli- 
gence which  gives  rise  to  a  civil  action  does  not  necessarily  subject 
the  negligent  party  to  a  prosecution  for  a  crime.  Criminal  negli- 
gence is  a  dififerent  thing  from  negligence  unqualified  by  such  an 
adjective.  Criminal  negligence,  or  as  it  is  sometimes  called,  cul- 
pable negligence,  is  largely  a  matter  of  degree,  and,  as  has  well 
been  said,  incapable  of  precise  definition.  Whether  it  exists  to  such 
a  degree  as  to  involve  criminal  liability  is  a  question  that  must  be 
left,  to  a  great  extent,  to  the  common  sense  of  the  jury.  Where 
applied  to  a  physician  or  surgeon  criminal  negligence  or  criminal 
malpractice  exists  where  the  physician   or  surgeon  exhibits  gross 

•  ■ 

3.  See  Damages,  vol.  8,  p.  660  et       7.  Adams  v.  Brosius,  69  Ore.  513, 
seq.  139  Pac.  729,  51  L.R.A.(N.S.)  36.    See 

4.  Burk  V.  Foster,  114  Ky.  20,  69  Damages,  vol.  8,  pp.  516-520. 

S.  W.  1096, 1  Ann.  Cas.  304,  59  L.R.A.  8.  Mandeville    v.     Courtright,     142 

277;  Dorris  v.  Warford,  124  Ky.  768,  Fed.  97,  73  C.  C.  A.  321,  6  L.R.A. 

100  S.  W.  312,  14  Ann.  Cas.  602,  9  (N.S.)    1003.     As   to   the   award   of 

L.R.A.(N.S.)   1090;  Hood  v.  Moffett,  exemplary     damages     generally,     see 

109   Miss.    757,   69    So.    664,   L.R.A.  Damages,  vol.  8,  p.  579  et  seq. 

1916B  622.  9.  Pratt  v.  Davis,  224  lU.  300,  79 

5.  Coombs  V.  King,  107  Me.  376,  78  N.  E.  562,  8  Ann.  Cas.  197,  7  L.R.A. 
Atl.  468,  Ann.  Cas.  1912C  1121.     As  (N.S.)  609. 

to  mental  anguish  as  an  element  of  10.  Mohr  v.  Williams,  95  Minn.  261, 
damage  generally,  see  Damages,  vol.  104  N.  W.  12,  111  A.  S.  R.  462,  5 
8,  p.  512  et  seq.  Ann.  Cas.  303, 1  L.R.A. (N.S.)  439. 

6.  See  Damages,  vol.  8,  p.  530. 
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lack  of  competency  or  inattention,  or  wanton  indifference  to  the 
patient's  safety,  which  may  arise  from  his  gross  ignorance  of  the 
science,  or  through  gross  negligence  in  either  its  application  or  lack 
of  proper  skill  in  the  use  of  instruments.**  While  a  physician  is 
not  criminally  liahle  for  an  unsuccessful  result  of  treatment  alone, 
such  as  the  death  of  a  patient,**  nor  is  even  liable  for  an  unsuccessful 
result  when  accompanied  by  simple  negligence  on  his  part;  yet  if 
the  negligence  was  gross,  if  his  conduct  amounted  to  recklessness,  he 
is  criminally  liable  for  the  result.**  Just  what  is  gross  negligence 
or  reckless  conduct  is  a  question  for  the  jury,**  and  by  the  better 
view  must  be  determined  by  an  external  staiidard.**  So  it  seems  that 
a  physician  may  be  criminally  liable  for  conduct  characterized  by 
gross  ignorance  of  the  nature  of  the  disease  which  he  was  treating 
or  the  nature  of  the  treatment  he  was  using.  A  physician  must  not 
use  dangerous  methods  or  instruments  unless  he  understands  them.*^ 
And  the  fact  that  the  patient  consented  to  the  specific  treatment  or 
operation  constitutes  no  defense  to  the  criminal  action  against  the 
physician.*'  However,  it  must  be  noted  that  it  has  been  held  that 
the  interests  of  society  will  be  subserved  by  holding  a  physician 
civilly  liable  in  damages  for  the  consequences  of  his  ignorance,  with- 
out imposing  on  him  criminal  liability  when  he  acts  with  good 
motives  and  honest  intentions.*®  Good  faith  and  honest  intentions 
will  protect  a  person  from  conviction  of  fraudulent  use  of  the  mails 
in  his  course  of  mental  healing.*^ 

VI.  Compensation 

52.  Recovery  on  Express  Contract. — It  is  obvious  that  a  physician 
is  entitled  to  recover  from  a  patient  or  from  any  third  person  for 
services  rendered  to  the  patient  under  an  express  contract  that  such 
services  would  be  paid  for  by  the  patient  or  by  the  third  person 
as  the  case  might  be.     In  such  a  case  the  ordinary  rule  governing 

11.  State  V.  Lester,  127  Minn.  282,       14.  Note:  L.R.A.1915D  201. 

149  N.  W.  297,  L.R.A.1915D  201  and  15.  Com.  v.  Pierce,  138  Mass.  165, 

note.     See  also  Negligence,  vol.  20,  52  Am.  Rep.  264. 

p.  21  et  seq.  16.  State  v.  Hardister,  38  Ark.  605, 

12.  State  V.  Reynolds,  42  Kan.  320,  42  Am.  Rep.  5. 

22  Pac.  410, 16  A.  S.  R.  483  and  note.  Note :  61  L.R.A.  287,  290. 

13.  State  V.  Hardister,  38  Ark.  605,       See  Homicide,  vol.  13,  p.  863. 
42  Am.  Rep.  5;  Com.  v.  Pierce,  138       17.  Note:  61  L.R.A.  290. 

Mass.  165,  52  Am.  Rep.  264;  State  v.  18.  State  v.   Schulz,  55  la.  628,  8 

Lester,  127  Minn.  282,  149  N.  W.  297,  N.  W.  469,  39  Am.  Rep.  187. 

L.R.A.1915D  201  and  note;   State  v.  Notes:  48  Am.  Dec.  486;  61  L.R.A. 

McFadden,  48  Wash.  259,  93  Pac.  414,  288. 

14  L.R.A.(N.S.)  1140.  19.  Post  v.  United  States,  135  Fed- 

Notes:  48  Am.  Dec.  486;  16  A.  S.  1,  67  C.  C.  A.  569,  70  L.R.A.  989  and 

R.  489 ;  61  L.R.A.  288.  note. 

See  Homicide,  vol.  13,  p.  863. 
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contracts  applies.  For  example,  a  corporation  conducting  the  prac- 
tice of  medicine  through  its  duly  licensed  agents  may  recover  on 
contracts  made  by  their  agents,*^  and  a  wife  who  has  been  deserted 
by  her  husband  may  bind  him  for  medical  services,  because  such 
services  are  regarded  in  law  as  "necessaries"  just  as  are  food  and 
clothing.^  Further,  although  the  ordinary  principles  as  to  illegal 
contracts  also  apply  to  physicians'  contracts,  it  is  held  that  a  contract 
between  a  physician  and  his  patient  for  medical  services  during  the 
lifetime  of  the  patient  for  which  a  fixed  sum  is  to  be  paid  out  of 
her  estate  eifter  her  death  is  not  illegal  as  furnishing  an  incentive 
to  the  physician  to  cause  the  death  of  the  patient,  nor  is  it  illegal 
as  a  wagering  contract.*  But  any  contract  which  makes  the  com- 
pensation of  a  physician  contingent  in  any  way  on  his  testimony  in 
a  suit  by  his  patient  against  the  person  inflicting  the  injury  is  scruti- 
nized very  carefully  indeed,  and  is  held  to  be  contrary  to  public 
policy  and  therefore  void,  if  the  recovery  is  contingent  on  the  success- 
ful outcome  of  the  suit.' 

53.  Recovery  on  Implied  Contract. — ^In  England,  before  modern 
statutes  changed  the  law,  a  physician  could  not  maintain  an  action 
for  his  fee  except  on  express  contract,  it  being  the  theory  that  his 
services  were  supposed  to  be  rendered  gratuitously  in  the  hope  of 
an  honorarium.  A  surgeon,  however,  was  considered  as  having  a 
legal  right  to  compensation,  and  could  sue  for  its  recovery.*  In  the 
United  States  this  distinction  between  a  physician  and  a  surgeon  does 
not  exist,  and  it  is  universally  held  that  either  is  entitled  to  recover 
for  his  services,  if  not  under  express  contract,  then  under  an  implied 
agreement  to  pay  for  them  what  they  were  reasonably  worth.*  Al- 
though such  an  agreement  might  losually  be  implied  in  fact,  an 
implication  of  such  character  is  not  necessary  to  the  physician's 
right  of  recovery,  for  the  law  will  imply  the  agreement  in  the  absence 
of  any  possible  agreement  in  fact.     So  a  physician  attending  an 

20.  State   Electro-Medical   Institute       See  also  Contracts,  vol.  6,  pp.  755- 
V.  Platner,  74  Neb.  23, 103  N.  W.  1078,  758. 
121  A.  S.  R.  706.  4.  See  McGuire  v.  Hughes,  207  N. 

1.  See  Husband  and  Wipe,  vol.  13,  Y.  616, 101  N.  E.  460,  Ann.  Cas.  1914C 
p.  1208.  585,  46  L.R.A.(N.S.)  577. 

2.  Zeigler    v.    Illinois    Trust,    etc.,       Note :  48  Am.  Dec.  481. 

Bank,  245  lU.  180,  91  N.  E.  1041,  19  5.  Cotnam  v.  Wisdom,  83  Ark.  601, 

Ann.  Cas.  127,  28  L.R.A.(N.S.)  1112  104  S.  W.  164,  119  A.  S.  R.  157,  13 

and  note.    See  also  Contracts,  vol.  6,  Ann.    Cas.   25   and   note,   12   L.R.A. 

p.  715.  (N.S.)    1090    and   note;    McGuire   v. 

3.  Thomas  v.  Caulkett,  57  Mich.  392,  Hughes,  207  N.  Y.  516,  101  N.  E. 
24  N.  W.  154,  58  Am.  Rep.  369;  460,  Ann.  Cas.  1914C  585,  46  L.R.A. 
Sherman  v.  Burton,  165  Mich.  293,  (N.S.)  577;  Qajrrey  v.  Stadler,  67 
130  N.  W.  667,  33  L.R.A.(N.S.)  87  Wis.  512,  30  N.  W.  787,  58  Am.  Rep. 
and  note.  877. 

Note:33L.R.A.(N.S.)  87. 
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unconscious  man  at  the  request  of  a  third  person  has  a  rights  grow- 
ing out  of  the  agreement  implied  in  law,  to  recover  the  reasonable 
value  of  his  services  from  the  patient  or  from  the  estate  of  the  patient 
in  case  the  latter  dies.*  Even  though  the  patient  had  agreed  with 
a  third  person  calling  in  the  physician  that  the  third  person  should 
pay  the  physician's  fee,  yet  the  physician  may  recover  from  the  patient 
compensation  for  his  services  in  case  he  knew  nothing  of  this  prior 
agreement.'  .  A  physician  who  is  under  a  contractual  duty  to  fur- 
nish to  a  person  or  a  municipal  corporation  a  certain  amount  or  a 
certain  kind  of  service  may  recover  for  such  services  rendered  to  that 
person  or  corporation  as  are  not  covered  by  the  terms  of  the  express 
contract.^ 

54.  Recovery  from  Third  Person  Legally  Bound  to  Provide  Medi- 
cal Services  for  Patient. — ^In  all  cases  where  a  duty  is  imposed  by 
law  on  one  person  to  provide  for  the  necessary  expenses  of  another, 
e.  g.,  a  husband  or  parent,  the  law  will  imply  a  promise  on  the  part 
of  such  person  to  pay  for  medical  services  furnished  at  his  request 
to  the  wife  or  child.*  Furthermore,  such  liability  exists  even  in 
the  absence  of  any  request  by  him  for  the  medical  services.  In 
general,  parents  are  bound  to  supply  a  minor  child  with  the  neces- 
saries of  life.  They  may  be  held  liable  to  pay  for  necessaries  fur- 
nished by  a  third  person  to  a  minor  child  without  their  contract  or 
consent  where  there  is  an  omission  of  duty  on  their  part  to  furnish 
necessaries,  as  where  the  need  exists  and  the  parents  refuse  or  neglect 
to  act  or  in  case  of  some  special  exigency  rendering  the  interference 
of  the  third  person  reasonable  and  proper,  as  in  case  of  illness  at  a 
distance  from  the  parental  home.^^  Where,  however,  the  minor  is 
provided  for  by  his  parents,  there  is  no  occasion  for  third  persons 
to  interfere,  and  in  such  case  the  parents  are  not  liable  for  articles 
of  the  necessary  class  which  a  third  person  may  furnish  to  their 
child,  unless  they  agree  to  pay  therefor.  Such  agreement  may  be 
implied  from  the  existence  of  the  parents'  duty  to  provide  for  their 
child,  and  their  knowledge  that  a  third  person  is  furnishing  neces- 

6.  Cotnam  v.  Wisdom,  83  Ark.  601,  Plumb  v.  York  County,  95  Neb.  655, 
104  S.  W.  164,  119  A.  S.  R.  157,  13  146  N.  W.  938,  Ann.  Cas.  1915D  1195. 
Ann.  Cas.  25  and  note,  12  L.R.A.  9.  McGuire  v.  Hughes,  207  N.  Y. 
(N.S.)  1090  and  note;  Meyer  v.  Su-  516,  101  N.  E.  460,  Ann.  Cas.  1914C 

Sreme  Lodge  K.  of  P.,  178  N.  Y.  63,  70  585,  46  L.R.A.(N.S.)  577. 

'.  E.  Ill,  64  L.R.A.  839.  10.  Porter  v.  Powell,  79  la.  151,  44 

Note:  123  A.  S.  R.  448.  N.  W.  295,  18  A.  S.  R.  353,  7  L.R.A. 

7.  Garrey  v.  Stadler,  67  Wis.  512,  176;  Lufkin  v.  Harvey,  131  Minn.  238; 
30  N.  W.  787,  58  Am.  Rep.  877.  154  N.  W.  1097,  L.R.A.1916B  1111 

Note:  20  L.R.A.  697.  and   note.     See   also    Husband   and 

8.  Spearman  v.  Texarkana,  58  Ark.  Wife,  vol.  13,  p.  1208;  Parent  and 
348,  24  S.  W.  883,  22  L.R. A.  855 :  Child,  vol.  20,  p.  624  et  seq. 
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saries  with  the  expectation  that  they  will  pay  therefor.**  A  county 
is  liable  for  medical  services  to  such  of  its  poor  as  are  legally  depend- 
ent on  it,*^  and. a  physician  may  recover  from  a  relative  on  whom 
rests  the  statutory  duty  to  support  a  dependent  relative  compensation 
for  the  reasonable  value  of  medical  services  furnished  in  an  emer- 
gency even  though  such  services  were  rendered  without  the  knowledge 
.  of  the  relative  sought  to  be  charged.*'  It  may  well  be  that,  in  case 
a  duty  to  provide  medical  services  for  a  person  arises  out  of  contract 
rather  than  being  imposed  by  law,  services  furnished  to  that  person 
without  the  knowledge  of  the  person  on  whom  the  contractual  duty 
rests  will  not  render  the  latter  liable  to  compensate  the  physician. 
The  law  not  having  imposed  the  duty  directly  would  probably  refuse 
to  imply  the  agreement  to  compensate.  The  duty  having  ariseij  out 
of  contract  the  physician  would  probably  be  forced  to  rely  upon 
actual  contract  for  recovery.  And  such  a  contract  seems  to  be  one 
made  for  the  benefit  of  the  prospective  patient  primarily  and  the 
right  of  the  physician  to  recover  on  it  would  depend  upon  the  law 
of  the  particular  jurisdiction  as  to  the  rights  of  an  incidental  bene- 
ficiary.** 

55.  Recovery  from  Person  Requesting  Attendance. — The  general 
rule  that  where  a  person  requests  of  another  the  performance  of 
services  the  law  implies  a  promise  to  pay  the  reasonable  value  of 
the  services  performed  has  no  application  in  the  case  of  a  physician 
rendering  professional  services  to  a  third  person,  if  the  relation  to 
the  patient  of  the  person  who  requests  the  services  is  not  such  as 
imports  the  legal  obligation  to  provide  them.  The  authorities  gen- 
erally support  the  broad  proposition  that  a  mere  request  by  one 
person  to  a  physician  to  render  services  to  another  to  whom  the  person 
making  the  request  is  under  no  obligation  to  furnish  medical  care 
raises  no  implication  of  a  promise  to  pay  for  the  services.**  Puldic 
policy  favors  the  encouragement  of  those  who  will  summon  medical 
aid  for  the  unfortunate  sick  who  cannot  act  for  themselves.*®  Accord- 
ingly, it  has  been  held  that  a  physician  may  not  recover  from  a 
parent  for  services  rendered  to  an  adult  daughter  at  the  request  of 

11.  Lufkin  V.  Harvey,  131  Minn.  S.  R.  402,  65  L.R.A.  640;  McGuire 
238,  154  N.  W.  1097,  L.R.A.1916B  v.  Hughes,  207  N.  Y.  516,  101  N.  E. 
nil.  460,  Ann.  Cas.  1914C  585,  46  L.R.A. 

12.  Sheridan  County  v.  Denebrink,  (N.S.)   577. 

15  Wyo.  342,  89  Pac.  7,  9  L.R.A.(N.S.)       Notes:  124  A.  S.  E.  192;  Ann.  Cas. 

.1234  and  note.  1914C  587. 

13.  Tryon  v.  Dornfield,  130  Minn.  16.  Williams  v.  Brickell,  37  Miss. 
198,  153  .N.  W.  307,  L.R.A.1915E  844  682,  75  Am.  Dec.  88;  Clark  v.  Water- 
and  note.  man,  7  Vt.  76,  29  Am.   Dec.  150. 

14.  Note:  71  A.  S.  R.  194.  Notes:  12  L.R.A.(N.S.)  1090;  Ann. 

15.  Spelman  v.  Gold  Coin  Min.,  etc.,  Cas.  1914C  589,  590. 
Co.,  26  Mont.  76,  66  Pac.  597,  91  A. 
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the  par^it.^^  In  a  few  early  English  cases  it  was  said  obiter  that 
a  master  is  bound  to  provide  medical  care  for  a  servant  who  becomes 
ill  or  is  injured  in  his  service.*^  This  doctrine,  however,  has  been 
wholly  repudiated  and  it  is  now  thoroughly  settled  that  a  master 
is  not,  in  the  absence  of  special  contract,  bound  to  provide  medical 
assistance  to  a  servant  injured  in  his  service.^*  It  has  been  held 
that  where  an  emergency  exists  the  rule  is  otherwise,  and  the  master 
is  duly  bound  to  provide  medical  attention  for  his  servant,^^  but 
in  the  light  of  all  the  authorities  the  correctness  of  this  decision  must 
be  doubted.  Ordinarily  then  a  master  is  under  no  liability  to  com- 
pensate a  physician  or  surgeon  summoned  to  serve  an  injured  or 
sick  servant.^  However,  medical  service  requested  by  one  person 
in  behalf  of  another  and  furnished  to  that  other  often  gives  rise  to  a 
contract  impUcd  in  fact  between  the  physician  and  the  person  request- 
ing the  service.  Whether  the  person  requesting  the  service  under- 
takes to  pay  for  it,  and,  so,  is  liable  on  general  contract  principles 
is  a  question  of  fact  which  mpst  be  settled  by  the  jury.^  For  example, 
although  a  promise  to  pay  a  physician  for  his  services  is  not  implied 
from  the  mere  fact  that  a  father  calls  him  to  attend  his  sick  son, 
who  is  a  man  of  mature  age,  yet,  if  the  circumstances  or  conditions 
are  such  as  to  lead  the  physician  to  believe  that  the  father  is  under- 
taking to  pay  for  the  services  to  be  rendered  and  to  charge  the  father 
with  knowledge  thereof,  he  is  liable  under  an  implied  contract.' 

56.  Corporate  Liability;  Principal  and  Agent. — ^Although  a  cor- 
poration may  expressly  authorize  an  agent  to  engage  medical  attend- 
ance in  certain  classes  of  cases,  yet  it  is  not  safe  to  say  that  any 
particular  officer  of  a  corporation  has  by  virtue  of  his  office  a  power 
to  bind  the  corporation  to  compensate  a  physician  serving  an  employee 
of  the  corporation.*     The  general  manager  or  superintendent  of  a 

17.  McGuire  v.  Hughes,  207  N.  Y.  L.R.A.(N.S.)  173;  Clark  v.  Waterman, 
516,  101  N.  E.  460,  Ann.  Cas.  1914C   7  Vt.  76,  29  Am.  Dec.  150. 

685,  46  L.R.A.(N.S.)  577.  Note:  Ann.  Cas.  1914C  690. 

18.  Note:  Ann.  Cas.  1915D  507.  2.  McGuire  v.  Hughes,  207  N.  Y. 

19.  Norton  v.  Rourke,  130  Ga.  600,  516,  101  N.  E.  460,  Ann.  Cas.  1914C 
61  S.  E.  478,  124  A.  S.  R.  187,  18  585,  46  L.R.A.(N.S.)  577;  Clark  v. 
KR.A.(N.S.)  173  and  note;  Davis  v.  Waterman,  7  Vt.  76,  29  Am.  Dec.  150. 
Forbes,  171  Mass.  548,  51  N.  E.  20,  Notes:  71  A.  S.  R.  194;  4  L.R.A. 
47  L.R.A.  170;  Spelman  v.  Gold  Coin  (N.S.)  55. 

Min.,  etc.,  Co.,  26  Mont  76,  66  Pac.  3.  Morrell  v.  Lawrence,  203  Mo.  362, 

697,  91  A.  S.  R.  402,  55  L.R.A.  640.  101  S.  W.  671,  120  A.  S.  R.  660,  11 

;      Note :  Ann.  Cas.  1915D  507.  Ann.  Cas.  650. 

20.  Hunicke  V.  Meramec  Quarry  Co.,  Note:  124  A.  S.  R.  192. 

262  Mo.  560,  172  S.  W.  43,  Ann.  Cas.  4.  Hanscom  v.  Minneapolis  St.  R. 
1915D  493  and  note,  L.R.A.1915C  789  Co.,  53  Minn.  119,  54  N.  W.  944,  20 
and  note.  L.R.A.  695  and  note.     See  Corpora* 

1.  Norton  ▼.  Rourke,  130  Ga.  600,   tions,  vol.  7,  p.  634. 
61   S.  E.  478,  124  A.  S.  R.  18/,  18 
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business  corporation  has  no  implied  authority  to  employ  and  furnish 
medical  aid  and  assistance  to  a  servant  of  the  corporation,  who  has 
been  injured  outside  the  scope  of  his  employment,  and  the  physician 
cannot  recover  therefor  from  the  corporation.*  And  a  physician 
employed  to  take  care  of  an  injured  employee  has  no  implied  author- 
ity to  employ  others  to  assist  him  at  the  expense  of  his  employer.* 
However,  the  recent  cases  seem  to  have  carried  the  doctrine  of  implied 
authority  of  an  officyjr,  agent,  or  servant  to  bind  his  principal  for 
medical  aid  further  than  it  has  been  carried  heretofore  by  holding 
that  inferior  agents  or  servants  may  bind  a  principal  for  medical 
aid  furnished  in  emergencies.^  But  the  authority  of  an  inferior 
officer  does  not  extend  any  further  than  the  emergency  demands.^ 
These  cases  probably  owe  their  conception  to  the  doctrine  applied 
in  a  special  class  of  cases.  In  cases  of  employment  of  physicians 
by  railroad  employees  the  general  doctrine  is  that  ordinary  agents 
may  not  bind  the  railroad  corporation.*  But  where  the  employment 
of  a  physician  was  done  or  ratified  by  ^  official,  such  as  a  super- 
intendent, high  up  in  the  scale,  the  tendency  is  to  be  more  liberal 
in  the  case  of  railroads  than  in  the  case  of  ordinary  business  corpo- 
rations and  to  hold  that  there  was  authority  to  bind  the  corporation.** 
Again,  it  is  generally  held  in  case  of  a  railroad  corporation  that  an 
employee  of  minor  importance  such  as  a  conductor  has  authority  to 
bind  the  corporation  to  compensate  a  physician  called  by  such  an 

5.  Atlantic  Refining  Co.  v.  Leffing-  Co.,  26  Mont.  76,  66  Pac.  597,  91  A. 
well,  61  Fla.  101,  54  So.  266,  34  L.R.A.  S.  R.  402,  55  L.R.A.  640;  Salter  v. 
(N.S.)  351;  Pittsburgh,  etc.,  R.  Co.  v.  Nebraska  Telephone  Co.,  79  Neb.  373, 
Sullivan,  141  Ind.  83,  40  N.  E.  138,  112  N.  W.  600,  13  L.R.A.(N.S.)  545. 
50  A.  S.  R.  313,  27  L.R.A.  840;  Cush-  Notes:  20  L.R.A.  695;  Ann.  Cas. 
man  v.  Cloverland  Coal,  etc.,  Co.,  170  1912C  475. 

Ind.  402,  84  N.  E.  759,  127  A.  S.  R.       See  Corporations,  vol.  7,  pp.  634- 

391  and  note,  16  L.R.A.  (N.S.)  1078;   635;  Mastjbb  and  Servant,  vol.  18, 

Spelman  v.  Gold  Coin  Min.,  etc.,  Co.,  pp.  506-507. 

26  Mont.  76,  66  Pac.  597,  91  A.  S.  R.       8.  Salter    v.    Nebraska    Telephone 

402,  55  L.R.A.  640;  Chase  v.  Swift,   Co.,  79  Neb.  373,  112  N.  W.  600,  13 

60  Neb.  696,  84  N.  W.  86,  83  A.  S.  R.  L.R.A.(N.S.)  545. 

552.  Note :  Ann.  Cas.  1912C  475. 

Notes:  91  A.  8.  R.  409;  Ann.  Cas.  9.  Peninsular  R.  Co.  v.  Gary,  22  Fla. 
1912C  474.  356, 1  A.  S.  R.  194;  Union  Pac.  R.  Co. 

See  Corporations,  vol.  7,  pp.  634-  v.  Beattv,  35  Kan.  265,  10  Pac.  845, 
635.  57  Am.  Rep.  160. 

6.  Bonnette  v.  St.  Louis,  etc.,  R.  Co.,       Note :  20  L.R.A.  695. 

87  Ark.  197,  112  S.  W.  220,  128  A.  10.  Toledo,  etc.,  R.  Co.  v.  Rodrignes, 

S.R.  30,16  L.R.A.(N.S.)  JOSl;  South-  47  111.  188,  95  Am.  Dec.  484;  Cairo, 

em  R.  Co.  v.  Grant,  136  Ga.  303,  71  etc.,  R.  Co.  v.  Mahoney,  82  111.  73,  25 

S.  E.  422,  Ann.  Cas.  1912C  472  and  Am.  Rep.  299;  Cincinnati,  etc.,  R.  Co. 

note;  Bond  v.  Hurd,  31  Mont.  314,  78  v.  Davis,  126  Ind.  99,  25  N.  E.  878, 

Pac.  579,  3  Ann.  Cas.  566.  9  L.R.A.  503. 

7.  Spelman  v.  Gold  Coin  Min.,  etc.,  Note:  20  L.R.A.  697. 
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employee  in  ease  of  an  emergency .^^  The  emergency  indicated  seems 
to  mean  an  emergency  out  of  which  may  grow  an  increase  of  the 
financial  liability  of  the  corporation.  For  where  an  employee  or  a 
passenger  has  been  injured  by  an  agency  of  a  railroad  corporation, 
although  the  corporation  is  under  no  duty  to  provide  medical  aid 
for  the  injured  person,  it  is  very  advisable  for  it  to  do  so.  If  it 
is  liable  for  the  injury,  it  is  advisable  for  the  corporation  to  endeavor 
to  minimize  the  injury,  and  an  employee  who  seeks  medical  assist- 
ance for  persons  who,  in  his  opinion,  may  have  a  claim  for  damages 
against  the  railroad  is  acting  for  the  best  interests  of  the  road.  A 
distinction  has  been  made  that  emergency  medical  aid  is  author- 
ized for  employees  but  not  for  passengers,  on  the  ground  that  the 
railroad  may  have  an  interest  in  the  recovery  of  its  employees.**  It  is 
submitted  that  a  railroad  has  an  interest  also  in  the  recovery  of  passen- 
gers and  that  the  distinction  is  not  sound.  Of  course,  an  agent  who 
exceeds  his  authority  so  that  his  principal  is  not  bound  will  him- 
self be  liable  for  the  damage  thus  occasioned  the  physician,  although 
he  may  have  been  innocent  of  any  intention  to  deceive.*' 

57.  Amount  of  Compensation. — In  the  absence  of  an  express  agree- 
ment as  to  amount  the  law  implies  a  promise  to  pay  for  a  physician's 
services  as  much  as  they  are  reasonably  worth.**  Professional  serv- 
ices are  worth  what  they  are  rated  at  on  the  professional  market. 
The  physician  has  his  services  to  sell,  the  patient  agrees  to  buy  them 
and  pay  for  them  the  customary  price.  When  the  services  are 
properly  rendered  the  patient  has  received  what  he  has  contracted 
for  and  has  necessarily  received  legal  benefit.  Even  when  the  agree- 
ment is  completely  the  creation  of  the  law  the  implied  promise  is 
to  pay  for  the  services  what  they  are  ordinarily  worth  in  the  com- 
munity.** And  a  physician  is  not  obliged  to  rate  himself  below 
the  class  to  which,  in  his  opinion,  he  properly  belongs,  because  of 
his  youth  and  comparative  inexperience.**  Ordinarily  the  basis  of 
a  charge  for  medical  treatment  is  the  number  of  visits  made;  and 
if  a  physician  is  called  in  generally,  without  limitation  as  to  his  attend- 
ance, he  is  impliedly  engaged  to  attend  the  patient  through  that  ill- 

11.  Bonnette  v.  St.  Louis,  etc.,  R.  112  S.  W.  171,  25  L.R.A.(N.S.)  70; 
Co.,  87  Ark.  197,  112  S.  W.  220,  128  Ely  v.  Wilbur,  49  N.  J.  L.  685, 10  Atl. 
A.  S.  R.  30,  16  L.R.A.(N.S.)  1081;  358,  441,  60  Am.  Rep.  668;  Garrey  v. 
Terre  Haute,  etc.,  R.  Co.  v.  McMurray,  Stadler,  67  Wis.  512,  30  N.  W.  787,  68 
98  Ind.  358,  49  Am.  Rep.  752.  Am.  Rep.  877. 

Note:  Ann.  Cas.  1912C  475.  15.  Ely  v.  Wilbur,  49  N.  J.  L.  685, 

12.  Union  Pac.  R.  Co.  v.  Beatty,  35  10  Atl.  358,  441,  60  Am.  Rep.  668. 
Kan.  265,  10  Pac.  845,  57  Am.  Rep.       Note:  L.R.A.1917A  1274. 

160.  See  infra,  par.  58. 

13.  Dale  v.  Donaldson  Lumber  Co.,  16.  Percivars  Succession,  139  La. 
48  Ark.  188,  2  S.  W.  703,  3  A.  S.  R.  938,  72  So.  467,  L.R.A.1917A  1264 
224  and  note.  and  note. 

14.  Henderson  v.  Hall,  87  Ark.  1, 
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ness,  or  until  his  services  are  dispensed  with/'  it  being  the  right  and 
the  duty  of  the  physician  to  determine  the  frequency  of  his  visits 
and  the  duration  of  the  treatment^®  But,  in  ascertaining  the  valuo 
of  services  rendered,  a  physician  may  not  go  afield  and  show  pros- 
pective or  incidental  benefit  to  the  person  for  whom  he  acted.  Foi 
example,  no  right  on  the  part  of  a  physician  to  enhanced  compensa- 
tion for  services  rendered  a  lawyer  in  examining  a  client  who  claimed 
a  right  of  action  for  personal  injuries  may  be  based  on  the  theory 
that  he  thereby  established  the  client's  case  with  the  result  that  the 
claim  was  paid  without  suit.^*  The  financial  condition  of  a  patient 
cannot  affect  the  value  of  the  services  rendered  by  a  physician,  though 
it  might  have  a  bearing  on  the  existence  of  an  agreement  to  pay  a 
stipulated  amount,*®  yet  if  such  an  agreement  cannot  be  proved  as 
a  fact,  and  if  the  implication  of  the  agreement  is  left  entirely  to 
law,  there  will  be  implied  a  promise  to  pay  for  the  services  what 
they  are  reasonably  worth,  irrespective  of  the  financial  condition  of 
the  person  sought  to  be  held.^  In  some  jurisdictions,  however,  the 
opposite  view  obtains  and  such  evidence  is  held  admissible.*  It  has 
been  stated  as  a  qualification  of  the  rule  that  if  in  an  action  by  a 
physician  to  recover  for  his  services,  the  defendant  introduces  evi- 
dence to  show  that  the  physician  was  accustomed  to  charge  smaller 
fees  for  similar  services  than  those  sued  for,  the  latter  has  the  right 
to  show  in  rebutted,  if  such  is  the  fact,  that  the  smaller  fees  were 
charged  to  poor  men  because  of  their  poverty,  and  that  the  defend- 
ant's financial  condition  justified  a  charge  for  fair  and  reasonable 
compensation.*  The  value  of  a  physician's  services  is  a  question 
which  is  ultimately  for  the  jury  to  settle,  although  they  may  be 
assisted  in  such  settlement  by  the  opinion  of  experts  on  the  subject,* 

17.  Dale  v.  Donaldson  Lumber  Co.,  26  So.  307,  82  A.  S.  R.  127;  Cotnam 
48  Ark.  188,  2  S.  W.  703,  3  A.  S.  R.  v.  Wisdom,  83  Ark.  601,  104  S.  W. 
224  and  note.  164,  119  A.  S.  R.  157,  13  Ann.  Cas. 

Note:  51  L.R.A.  298.  25,  12  L.R.A.(N.S.)   1090;  Morrell  v. 

18.  Ebner  v.  Mackey,  186  lU.  297,  Lawrence,  203  Mo.  363, 101  S.  W.  571, 
57  N.  E.  834,  70  A.  S.  R.  280,  61  120  A.  S.  R.  660  and  note,  11  Ann 
L.R.A.  298  and  note;  Morrell  v.  Law-  Cas.  650  and  note. 

rence,  203  Mo.  363,  101  S.  W.  571,  Notes:  120  A.  S.  R.  671;  11  Ann. 
120  A.  S.  R.  660, 11  Ann.  Cas.  650.       Cas.  655;  L.R.A.1917A  1267. 

19.  Henderson  v.  Hall,  87  Ark.  1,       2.  Note:  L.R.A.1917A  1272. 

112  S.  W.  171,  25  L.R.A.(N:S.)   70  8.  Morrell    v.    Lawrence,    203    Mo. 

and  note.  363,  101  S.  W.  571,  120  A.  S.  R.  660, 

Notes:  33  L.R.A.(N.S.)  88;  L.R.A.  11  Ann.  Cas.  650. 

1917A  1275.  4.  Fowle  v.   Parsons,  160  la.   454, 

20.  Morrissett  v.  Wood,  123  Ala.  141  N.  W.  1049,  45  L.R.A.(N.S.)  181 
384,  26  So.  307,  82  A.  S.  R.  127;  Mor-  and  note. 

rell  V.  Lawrence,  203  Mo.  363,  101  S.       Note :  L.R. A.1917A  1267. 
W.  571, 120  A.  S.  R.  660, 11  Ann.  Cas.       See  Expert  and  Opinion  Evidbnob, 
650.  vol.  11,  p.  641. 

1.  Morrissett  v.  Wood,  123  Ala.  384, 
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and  it  has  been  held  that  a  jury  may  rely  on  its  general  knowledge 
and  say  what  the  services  of  a  physician  are  worth  in  the  absence 
of  any  direct  proof  of  that  fact.^ 

58.  Effect  of  Malpractice  or  Failure  of  Treatment. — The  same 
facts  which  authorize  a  recovery  for  malpractice  constitute  a  defense 
in  a  suit  for  professional  services.'  The  defense  is  not  in  bar  of  tlie 
suit  for  services  but  would  be  in  the  nature  of  a  counterclaim.  A 
balance  should  be  struck  between  the  value  of  the  services  and  the 
damages  growing  out  of  the  injury  caused  by  the  malpractice.  If 
the  physician's  treatment  is  so  unskilful  or  negligent  that  the  injury 
exceeds  the  value  of  his  services,  he  should  be  permitted  to  show  the 
value  of  the  services,  to  reduce  the  amount  for  which  he  is  liable.  And 
this  is  true  whether  the  action  against  him  for  malpractice  is  regarded 
as  founded  upon  contract  or  tort.*^  However,  the  physician  does  not 
guarantee  a  cure,  and  just  as  the  failure  to  effect  a  cure  is  not  mal- 
practice,^ so  it  has  no  necessary  bearing  on  the  physician's  right  to 
compensation.*  Further,  a  physician  may  recover  for  his  services 
even  though  he  was  mistaken  in  his  treatment,  provided  he  was  not 
negligent  or  unskilful.*^ 

59.  Effect  of  Unlicensed  Practice. — ^In  some  instances,  statutes 
requiring  physicians  and  surgeons  to  secure  licenses  before  engaging 
in  practice  specifically  provide  that  an  unlicensed  practitioner  shall 
not  recover  compensation  for  his  services.^*  However,  a  penalty 
imposed  by  a  statute  implies  a  prohibition  and  a  contract  founded 
on  a  violation  of  a  penal  statute  is  void  though  not  expressly  declared 
void  by  the  statute.  Hence,  when  a  statute  merely  makes  it  a  mis- 
demeanor to  practice  medicine  without  complying  with .  certain  re- 
quirements, a  practitioner  who  violates  the  statute  cannot  recover 
ior  his  services.*^    In  order  to  be  entitled  to  recover  for  his  services, 

6.  Moran  v.  Dover,  etc.,  St.  R.  Co.,  10.  Ely  v.  Wilbur,  49  N.  J.  L.  685, 

74  N.  H.  500,  69  Atl.  884,  124  A.  S.  10  Atl.  358,  441,  60  Am.  Rep.  668. 

R.  994,  19  L.R.A.(N.S.)  920  and  note.  Note:  119  A.  S.  R.  163. 

As  to  the  extent  to  which  a  jury  may  H.  State  v.  McKnight,  131  N.   C. 

«et  on  personal  knowledge,  see  Jury,  717,  42   S.   E.   580,  59   L.R.A.   187; 

vol.  16,  pp.  303-304.  State  v.  Biggs,  133  N.  C.  729,  46  S. 

6.  Whitesell  v.  Hill,  101  la.  629,  70  f'J^^'  ^^  ^'  ^'  ^'  '^^^'  ^  ^•^•^• 

N.  W.  750,  37  L.R.A.  830;  Piper  v.  -^^^  .      q^   .    «   p   ^.^ 

Menifee,  12  B.  Mon.    (Ky.)   465,  54  io    c.  .    ^i    V      Vr  i-     it    ... 

Am    D^    547-  Patten  v    Wicro-in    51  ^^'  ^tate   Electro-Medical    Institute 

^^^'^0^01   A     ^      KOQ  ^'^^'^'  ^^  V.   Platner,  74  Neb.  23,   103  N.   W. 

Me.  594,  81  Am.  Dec.  593  ^^^^  ^^1  A.  S.  R.  706;  Deaton  v.  Law- 

^r^'J^^f.'';  ?4^'  ioi  ^*-  ^^^'  ^^  Bon,  40  Wash.  486,  82  Pac.  879,  111 

N.  W.  750,  37  L.R.A.  830.  ^   g   r   922,  2  L.R.A.(N.S.)  392  and 

8.  See  supra,  par.  36.  ^qi^^. 

9.  Cotnam  v.  Wisdom,  83  Ark.  601,  Notes :  16  L.R.A.  425 ;  8  L.R.A. 
104  S.  W.  164,  119  A.  S.  R.  157,  13  (N.S.)  1238;  12  L.R.A.(N.S.)  613; 
Ann.  Cas.  25,  12  L.R.A.(N.S.)   1090.  2  Ann.  Cas.  606. 

Note :  1  L.R.A.  719.  See  Cojttracts,  vol.  6,  p.  699  et  seq. 
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the  physician  must  have  been  a  qualified  practitioner  at  the  time  the 
services  were  rendered;  qualification  after  the  services,  but  before 
the  suit,  is  insufficient.**  And  he  who  pays  money  to  obtain  the 
services  of  an  unlicensed  physician  prohibited  by  statute  from  practic- 
ing medicine  may  recover  it  back  while  the  contract  remains  execu- 
tor}'.** However,  since  the  licensing  statute  is  directed  to  the  qualifi- 
cation of  the  person  actually  treating  the  patient,**  a  contract  made 
by  a  corporation  to  furnish  medical  services  to  be  performed  by  a 
licensed  physician  is  valid,  and  the  corporation  may  recover  on  such 
contract.**  It  has  been  held  that  a  note  given  to  an  unlicensed  prac- 
titioner in  payment  for  professional  services,  although  not  good  as 
between  the  parties,  is  collectable  when  in  the  hands  of  a  bona  fide 
purchaser.*'  When  a  physician  in  a  suit  against  a  person  for 
injury  attempts  to  include  in  his  damages  loss  of  profits  from  prospec- 
tive practice  it  would  seem  pertinent  to  inquire  whether  his  practice 
would  have  been  lawful  and  whether  he  could  have  exacted  com- 
pensation therefor.  So  it  is  held  that  if  his  practice  was  unlawful, 
no  matter  how  lucrative  it  might  have  been,  the  loss  of  it  would  lay 
no  foundation  for  the  recovery  of  damages.**  However,  it  must  be 
noted  that  even  on  this  point  the  authorities  are  not  unanimous.  It 
has  been  held  in  such  a  case  that  there  may  be  a  recovery  for  loss 
of  business  although  the  physician  has  no  such  medical  degree  as 
would  entitle  him  to  maintain  an  action  for  services  as  a  physician.** 
Such  a  decision  is  somewhat  startling.  There  is  a  conflict  of  authority 
as  to  who  has  the  burden  of  proof  that  the  physician  was  duly  hcensed 
or  not,  some  cases  holding  that  the  burden  is  on  the  complainant 
physician  to  allege  and  prove  his  possession  of  a  license,**  while 
others  say  that  lack  of  a  license  is  a  matter  of  defense  to  be  set  up 
and  proved  by  the  defendant.* 

18.  Puckett   v.   Alexander,   102   N.  17.  Citizens'    State   Bank   v.   Nore, 

C.  95,  8  S.  E.  767,  3  L.R.A.  43.  67  Nob.   69,  93  N.  W.  160,  2  Ann. 

Note :  2  Ann.  Cas.  606.  Cas.  604  and  note,  60  L.R. A.  737.    See 

14.  Deaton  v.  Lawson,  40  Wash.  486,  Bills  and  Notes,  vol.  3,  pp.  1018- 
82   Pac.    879,   111   A.    S.   B.    922,   2  1019. 

L.R.A.(N.S.)  392.  18.  Jacques  v.  Bridgeport  Horse  E. 

Note:  12  L.R.A.(N.S.)  614.  Co.,  41  Conn.  61,  19  Am.  Rep.  483. 

15.  See  supra,  par.  11,  16.  See  Daiiages,  vol.  8,  pp.  475-476. 

16.  State   Electro-Medical   Institute  19.  Holmes  v.  Halda,  74  Me.  28,  43 
V.   Platner,   74  Neb.   23,   103  N.   W.  Am.  Rep.  567. 

121  A.  S.  R.  706.  But  compare  Deaton  20.  Notes:  8  L.R.A.(N.S.)  1238;  2 
V,  Lawson,  40  Wash.  486,  82  Pac.  879,   Ann.  Cas.  607. 

Ill  A.  S.  R.  922,  2  L.R.A.(N.S.)  392  1.  Leggat  v.  Gerrick,  35  Mont.  91, 
and  note.  88  Pac.  788,  8  L.R.A.(N.S.)  1238  and 

Note;  32  L.R.A.(N.S.)  56.  note. 
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See  Labob,  vol.  16,  p.  453. 
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See  Shipping. 
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1.  Definition. — Piracy  is  robbery,  or  a  forcible  depredation,  on 
the  high  seas,  without  lawful  authority,  and  done  animo  furandi, 
and  in  the  spirit  and  intention  of  universal  hostility.*  It  is  the 
same  offense  at  sea  as  robbery  on  land ;  *  and  all  the  writers  on  the 

1.   Talbot  V.  Janson,  3  Dall.  133,  1  47  Pa.  St.  166,  86  Am.  Dec.  523. 

U.   S.    (L.  ed.)  540:  United  States  v.  Note:  5  U.  S.  (L.  ed.)  62. 

Palmer,  3  Wheat.  610  and  note,  4  U.  2.  Talbot  v.  Janson,  3  Dall.  133,  1 

S.     (L..    ed.)    471;    United    States    v.  U.  S.  (L.  ed.)  540. 

Smith,  5  Wheat.  153,  5  U.  S.  (L.  ed.)  Note:  4  U.  S.  (L.  ed.)  471. 
57;    Fifield  v.  Pennsylvania  Ins.  Co., 
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law  of  nations,  and  on  the  maritime  law  of  Europe,  agree  in  this 
definition  of  piracy .*  A  pirate  is  one  who  roves  the  sea  in  an  armed 
vessel  without  any  commission  or  passport  from  any  government, 
solely  on  his  own  authority,  and  for  the  purpose  of  seizing  by  force, 
and  appropriating  to  himself  without  discrimination  every  ship  he 
may  meet.  For  this  reason  pirates  have  always  been  compared  to 
robbers.  The  only  difference  between  them  is  that  the  sea  is  the 
theater  of  action  for  one  and  the  land  for  the  other.*  They  are  in 
law  hostes  hmnani  generis,  enemies,  not  of  one  nation,  or  of  one 
sort  of  people  only,  but  of  all  mankind.  They  are  outlawed  by 
the  laws  of  all  nations;  that  is^  out  of  the  protection  of  all  states 
and  of  all  laws  whatsoever.* 

2.  Distinctions. — Privateering,  as  distinguished  from  piracy,  has 
always  been  claimed  and  defended  as  lawful  warfare  on  public  ene- 
mies. It  is  the  substitute  for  naval  establishments.  It  was  largely 
practiced  during  the  Revolutionary  war,  is  expressly  recognized  in 
the  federal  constitution,  and  when  the  principal  maritime  powers 
of  Europe  declared  at  the  congress  of  Paris  in  1856  that  "privateering 
is  and  remains  abolished"  the  United  States  refused  to  accede  to 
the  declaration;  as  late  as  the  3d  of  March,  1863,  Congress  author- 
ized the  President  to  issue  letters  of  marque  and  reprisal  "in  all 
domestic  and  foreign  wars.*'  The  distinction  between  privateering 
and  piracy  is  the  distinction  between  captures  jure  belli  under  color 
of  governmental  authority,  and  for  the  benefit  of  a  political  power 
organized  as  a  government  de  jure  or  de  facto,  and  mere  robbery 
on  the  high  seas  committed  from  motives  of  personal  gain,  like  theft 
or  robbery  on  land.  In  the  one  instance  the  acts  committed  inare 
to  the  benefit  of  the  commissioning  power,  and  in  the  other  to  the 
benefit  of  the  perpetrators  merely.*  There  is  a  well  known  dis- 
tinction between  tie  crimes  of  piracy  and  murder.  Piracy  is  an 
offense  against  humanity,  a  crime  against  all  nations;  murder  is 
an  offense  against  the  state.  One  acquitted  of  piracy  in  one  country 
might  interpose  the  plea  of  autrefois  acquit  in  another  country,  but 
in  murder  such  a  plea  would  not  be  recognized.' 
,  3.  Nature. of  Crime. — ^Whether  reference  is  had  to  writers  on  the 
common  law,  or  the  maritime  law,  or  the  law  of  nations,  it  will  be 
found  that  they  universally  treat  of  piracy  as  an  offense  against  the 

8.  United  States  v.  Smith,  5  Wheat,  sylvania  Ins.  Co.,  47  Pa.  St.  166,  86 

153,  5  U.  S.  (L.  ed.)  57.  Am.  Dec.  523. 

Note:  4  U.  S.  (L.  ed.)  471.  Note:  5  U.  S.  (L.  ed.)  63. 

4.  Note:  5  U.  S.  (L.  ed.)  60.  .  6.  Fifield  v.  Pennsylvania  Ins.  Co., 

5.  United  States  v.  Smith,  5  Wheat.  47  Pa.  St.  166,  86  Am.  Dec.  523. 
153,  5  U.  S.  (L.  ed.)  57;  The  Antelope,  7.  United     States     v.     Furlong,     6 
10  Wheat.  66,  6  U.  S.  (L.  ed.)  268;  Wheat  184,  5  U.  S.  (L.  ed.)  64.    See 
The  Marionna   Flora,   11   Wheat.   1,  also  Criminal  Law,  vol.  8,  p.  149, 

6  U.  8.  (L.  ed.)  405;  Fifield  v.  Penn- 
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law  of  nations.  Indeed,  until  the  statute  of  28  Henry  VIII, 
piracy  was  punishable  in  England  only  in  the  admiralty  as  a  civil 
law  offense;  and  that  statute,  in  changing  the  jurisdiction,  has  been 
universally  admitted  not  to  have  changed  the  nature  of  the  offense. 
What  the  law  of  nations  on  this  subject  is  may  be  ascertained  by 
consulting  the  works  of  jurists,  writing  professedly  on  public  law; 
or  by  the  general  usage  and  practice  of  nations;  or  by  judicial  deci- 
sions recognizing  and  enforcing  that  law.  There  is  scarcely  a  writer 
on  the  law  of  nations  who  does  not  allude  to  piracy  as  a  crime  of  a 
settled  and  determinate  nature.^  Piracy  was  no  felony  at  common 
law,  being  out  of  its  jurisdiction,*  and  therefore  a  pardon  of  all 
offenses  generally  does  not  extend  to  it,  and  no  attainder  for  piracy 
wrought  corruption  of  blood,  for  it  was  no  offense  at  common  law. 
Indeed,  in  the  law  of  England,  it  is  treated  altogether  as  a  civil 
law  offense,  and  referred  to  that  law  for  its  definition  and  punish- 
ment.^* 

4.  Power  of  Congress. — ^The  constitution  of  the  United  States 
declares  that  the  Congress  shall  have  the  power  to  define  and  punish 
piracy  and  felonies  committed  on  the  high  seas,  and  offenses  against 
the  law  of  nations.  The  definition  of  piracies  might  have  been  left 
without  inconvenience  to  the  law  of  nations,  though  a  legislative 
definition  of  them  is  to  be  found  in  most  municipal  codes.  If  the 
power  given  to  Congress  had  been  merely  to  define  and  punish  piracy, 
the  words  "to  define"  would  seem  almost  superfluous,  since  the  power 
to-  punish  piracy  would  be  held  to  include  the  power  of  ascertaining 
and  fixing  the  definition  of  the  crime;  but  in  respect,  as  well  to 
felonies  on  the  high  seas  as  to  offenses  against  the  law  of  nations, 
there  is  a  peculiar  fitness  in  giving  the  power  to  define  as  well  as  to 
punish;  and  there  is  not  the  slightest  reason  to  doubt  that  this  con- 
sideration had  very  great  weight  in  producing  the  phraseology  in 
question.  But  supposing  Congress  were  bound  in  all  the  cases  included 
in  the  clause  under  consideration  to  define  the  offense,  still  there  is 
nothing  which  restricts  it  to  a  mere  logical  enumeration  in  detail 
of  all  the  facts  constituting  the  offense.  Congress  may  as  well  define 
by  using  a  term  of  a  known  and  determinate  meaning  as  by  an  express 
enumeration  of  all  the  particulars  included  in  that  term.  That  is 
certain  which  is  by  necessary  reference  made  certain.  To  define 
piracies,  in  the  sense  of  the  constitution,  theu,  is  merely  to  enumer- 
ate the  crimes  which  shall  constitute  piracy;  and  this  may  be  done 
either  by  a  reference  to  crimes  having  a  technical  name,  and  deter- 
minate extent,  or  by  enumerating  the  acts  in  detail,  upon  which 
the  punishment  is  inflicted.     Hence  an  act  of  Congress  which  pro- 

8.  United  States  v.  Smith,  5  Wheat.   6  U.  S.  (L.  ed.)  369. 

153,  5  U.  S.  (L.  ed.)  67.  10.  Note:  5  U.  S.  (L.  ed.)  61,  64. 

9.  Manro  v.  Alimeda,  10  Wheat.  473, 
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vides  punishment  for  any  person  who  shall,  on  the  high  seas,  commit 
the  crime  of  piracy  as  defined  by  the  law  of  nations  is  a  sufficient 
wcercise  of  the  constitutional  power  vested  in  Congress.^^  The  con- 
stitution having  conferred  on  Congress  the  power  of  defining  and 
punishing  piracy,  there  can  be  no  doubt  of  the  right  of  the  legislature 
to  enact  laws  punishing  pirates,  although  they  may  be  foreigners, 
and  may  have  committed  no  particular  offense  against  the  United 
States,^*  and  several  acts  have  been  passed  by  Congress  on  the  sub- 
ject.^* But  under  a  statute  providing  that  if  any  person  or  persons 
shall  commit,  on  the  high  seas,  or  in  any  river,  haven,  basin  or  bay, 
out  of  the  jurisdiction  of  any  particular  state,  murder  or  robbery, 
or  any  other  offense,  which,  if  committed  within  the  body  of  a  county, 
would,  by  the  laws  of  the  United  States,  be  punishable  with  death ; 
or  if  any  captain  or  mariner  of  any  ship  or  other  vessel  shall  pirati- 
cally and  feloniously  run  away  with  such  ship  or  vessel,  or  any  goods 
or  merchandise,  to  the  value  of  fifty  dollars,  or  yield  up  such  ship  or 
vessel  voluntarily  to  any  pirate;  or  if  any  seaman  shall  lay  violent 
hands  on  his  commander,  thereby  to  hinder  and  prevent  his  fighting 
in  defense  of  his  ship,  or  goods  committed  to  his  trust,  or  shall  make 
a  revolt  in  the  ship,  every  such  offender  shall  be  deemed,  taken,  and 
adjudged  to  be  a  pirate  and  felon,  it  has  been  held  that  the  crime 
of  robbery,  committed  by  a  person  on  the  high  seas,  on  board  of 
any  ship  or  vessel  belonging  exclusively  to  subjects  of  a  foreign  state, 
on  persons  within  a  vessel  belonging  exclusively  to  subjects  of  a  foreign 
state,  is  not  a  piracy  within  the  true  intent  ard  meaning  of  the 
act.  The  same  rule  applies  to  the  crime  of  murder  committed  under 
the  same  circumstances.**  The  basis  of  this  ruling  is  that  while 
Congress  can  inflict  punishment  for  offenses  committed  on  board 
the  vessels  of  the  United  States,  or  by  citizens  of  the  United  States, 
anywhere,  it  cannot  make  that  piracy  which  is  not  piracy  by  the 
law  of  nations,  in  order  to  give  jurisdiction  to  its  own  courts  over 
such  offenses.**  But  the  reasoning  which  conducted  the  court  to 
this  conclusion  is  founded  on  sections  of  the  act,  the  general  words 
of  which  ought  to  be  restricted  to  offenses  committed  by  persons  who, 
at  the  time  of  committing  them,  were  within  the  ordinary  jurisdic- 
tion of  the  United  States;  and  the  language  employed  may  well  be 
understood  to  indicate  an  opinion  that  the  whole  act  must  be  limited 

11.  United  States  V.  Smith,  6  Wheat.  144,  5  U.  S.  (L.  ed.)  56;  Fifield  v. 
153,  5  U.  S.  (L.  ed.)  67.  Pennsylvania  Ins.  Co.,  47  Pa.  St.  166, 

12.  United     States    v.    Palmer,    3   86  Am.  Dec.  523. 

Wheat.   610,  4  U.   S.    (L.  ed.)    471;  14.  United    States    v.    Furlong,    6 

Fifield   V.   Pennsylvania  Ins.   Co.,   47  Wheat.  184,  5  U.  S.  (L.  ed.)  64. 

Pa.  St.  166,  86  Am.  Dec.  523.  15.  United     States    v.     Palmer,     3 

13.  United  States  v.  Palmer,  3  Wheat.  610,  4  U.  S.  (L.  ed.)  471; 
Wheat.  610,  4  U.  S.  (L.  ed.)  471;  United  States  v.  Furlong,  5  Wheat. 
United  States  v.  Klintock,  5  Wheat.  184,  5  U.  S.  (L.  ed.)  64. 
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in  its  operation  to  offenses  committed  by,  or  on,  the  citizens  of  the 
United  States.  On  the  most  deliberate  reconsideration  of  that  subject, 
the  same  court  stated  that  it  was  satisfied  that  general  piracy,  or 
murder,  or  robbery,  committed  in  the  places  described  in  the  act 
by  persons  on  board  of  .a  vessel  not  at  the  time  belonging  to  the 
subjects  of  any  foreign  power,  but  in  possession  of  a  crew  acting 
in  defiance  of  all  law,  and  acknowledging  obedience  to  no  govern- 
ment whatever,  is  within  the  true  meaning  of  this  act,  and  is  punish- 
able in  the  courts  of  the  United  States.  Persons  of  this  description 
are  proper  objects  for  the  penal  code  of  all  nations;  and  the  general 
words  of  the  act  applying  to  all  persons  whatsoever,  though  they 
ought  not  to  be  so  construed  as  to  extend  to  persons  under  the  acknowl- 
edged authority  of  a  foreign  state,  ought  to  be  so  construed  as  to 
comprehend  those  who  acknowledge  the  authority  of  no  state.  Those 
general  terms  ought  not  to  be  applied  to  offenses  committed  against 
the  particular  sovereignty  of  a  foreign  power;  but  they  ought  to 
be  applied  to  offenses  committed  against  all  nations,  including  the 
United  States,  by  persons  who  by  common  consent  are  equally  ame- 
nable to  the  laws  of  all  nations.** 

5.  Acts  Constituting  Piracy. — Mariners  sailing  a  vessel  or  the 
passengers  may  commit  piracy  on  it,  as  if  they  shall  violently  dis- 
possess the  master,  and  afterwards  carry  away  the  ship  itself,  or  any 
of  the  goods,  tackle,  apparel  or  furniture  feloniously.*'  The  national 
character  of  the  vessels  plundered  is  wholly  immaterial  to  the  crime.*® 
Piracy  is  a  crime  committed  on  the  high  seas.  In  determining  when 
a  boat  is  on  the  high  seas  it  has  been  said  that  a  vessel  in  an  open 
road  may  well  be  found  to  be  on  the  seas.  It  is  historically  known 
that  in  prosecuting  trade  with  many  places,  vessels  lie  at  anchor  in 
open  situations  under  the  lee  of  the  land.  Such  vessels  are  neither 
in  a  river,  haven,  basin  or  bay,  and  are  nowhere,  unless  it  be  on  the 
seas.  Being  at  anchor  is  immaterial,  for  this  might  happen  in  a 
thousand  places  in  the  open  ocean,  as  on  the  Banks  of  Newfoundland. 
Nor  can  it  be  objected  that  it  was  within  the  jurisdictional  three 
mile  limit  of  a  foreign  state;  for  those  limits,  though  neutral  to 
war,  are  not  neutral  to  crimes.**  The  act  of  trading  in  slaves,  how- 
ever detestable,  was  not  considered  the  act  of  freebooters,  enemies  of 
the  human  race,  renouncing  every  country,  and  ravaging  every 
country,  in  its  coasts  and  vessels,  indiscriminately.  It  was  not  piracy 
by  the  law  of  nations  or  inconsistent  therewith.  As  no  nation  can 
prescribe  a  rule  for  others,  none  can  make  a  law  of  nations,  and 
hence  the  fact  that  certain  nations  prohibited  such  traffic  could 

16.  United    States    v.    Klintock,    5      18,  United    States    v.    Furlong,    6 
Wheat.  144,  5  U.  S.  (L.  ed.)  55.  Wheat.  184,  5  U.  S.  (L.  ed.)  64. 

Note:  4  U.  S.  (L.  ed.)  471.  19.  United    States    v.    Furlong,    6 

17.  Notes:  4  U.  S.    (L.  ed.)    471;   Wheat.  184,  6  U.  S.  (L.  ed.)  64. 
§  U.  S.  (L.  ed.)  63. 
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not  make  it  inconsistent  with  the  law  of  nations  and  therefore  piracy. 
It  is  true  that  trading  in  slaves  might  be  made  piracy  by  statute; 
but  the  obligation  of  the  statute  cannot  transcend  the  legislative  power 
of  the  state  which  enacts  it.  Therefore  the  right  to  capture  a  boat 
engaged  in  slave  trade,  although  it  belongs  .to  a  nation  that  has  pro- 
hibited the  trade,  cannot  exist,  for  the  courts  of  no  country  execute 
the  penal  laws  of  another.*^  Every  hostile  attack,  in  a  time  of  peace, 
is  not  necessarily  piratical.  It  may  be  by  mistake,  or  in  necessary 
self-defense,  or  to  repel  a  supposed  meditated  attack  by  pirates.  It 
may  be  justifiable,  and  then  no  blame  attaches  to  the  act;  or  it  may 
be  without  just  excuse,  and  then  it  carries  responsibility  in  damages. 
If  it  proceeds  farther,  if  it  is  an  attack  from  revenge  and  malignity, 
from  gross  abuse  of  power,  and  a  settled  purpose  of  mischief,  it  then 
assumes  the  character  of  a  private  unauthorized  war,  and  may  be 
punished  by  all  the  penalties  which  the  law  of  nations  can  properly 
administer.^ 

6.  Necessity  that  Act  Be  Lucri  Causa. — ^Under  a  statute  authoriz- 
ing the  seizure  of  any  armed  vessel  or  boat,  or  any  vessel  or  boat  the 
crew  whereof  shall  be  armed,  and  which  shall  have  attempted  or 
committed  any  piratical  aggression,  search,  restraint,  depredation,  or 
seizure  on  any  vessel  of  the  United  States,  or  of  the  citizens  of  the 
United  States,  or  on  any  other  vessel,  the  question  arose  as  to  what 
acts  came  within  the  purview  of  the  statute.  It  was  contended 
that  the  act  did  not  intend  to  punish  any  aggression,  which,  if  carried 
into  complete  execution,  would  not  amount  to  positive  piracy  in  con- 
templation of  law,  that  it  must  be  mainly,  if  not  exclusively,  done 
animo  furandi,  or  lucri  causa;  and  that  it  must  unequivocally  demon- 
strate that  the  aggression  is  with  a  view  to  plunder,  and  not  for  any 
other  purpose,  however  hostile  or  atrocious  or  reprehensible  such  pur- 
pose may  be.  The  court  refused  to  adopt  any  such  narrow  and  limited 
interpretation  of  the  words  of  the  act  because  it  would  manifestly 
defeat  the  objects  and  policy  of  the  act,  which  seem  designed  to  carry 
into  effect  the  general  law  of  nations  on  the  same  subject  in  a  just 
and  appropriate  manner.  Where  the  act  uses  the  word  "piratical,'* 
it  does  so  in  a  general  sense ;  importing  that  the  aggression  is  unauthor- 
ized by  the  law  of  nations,  hostile  in  its  character,  wanton  and  crim- 
inal in  its  commission,  and  utterly  without  any  sanction  from  any 
public  authority  or  sovereign  power.  In  short,  it  means  that  the  act 
belongs  to  the  class  of  offenses  which  pirates  are  in  the  habit  of 
perpetrating,  whether  they  do  it  for  purposes  of  plunder,  or  for  pur- 
poses of  hatred,  revenge,  or  wanton  abuse  of  power.  A  pirate  is 
deemed,  and  properly  deemed,  hostis  humani  generis.  But  why 
is  he  so  deemed?    Because  he  commits  hostilities  upon  the  subjects 

20.  The  Antelope,  10  Wheat.  66,  6   1,  6  U.  S.  (L.  ed.)  405;  Harmony  v. 
U.  S.  (L.  ed.)  268.  United  States,  2  How.  210,  11  U.  S,- 

1.  The  Marianna  Flora,  11  Wheat.    (L.  ed.)  239. 
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and  property  of  any  or  all  nations,  without  any  regard  to  right  or 
duty,  or  any  pret-ense  of  public  authority.  If  he  wilfully  sinks  or 
destroys  an  innocent  merchant  ship,  without  any  other  object  than 
to  gratify  his  lawless  appetite  for  mischief,  it  is  just  as  much  a  pirati- 
cal aggression,  in  the  sense  of  the  law  of  nations,  and  of  the  act 
of  Congress,  as  if  he  did  it  solely  and  exclusively  for  the  sake  of 
plunder,  lucri  causa.  The  law  looks  to  it  as  an  act  of  hostility,  and 
being  committed  by  a  vessel  not  commissioned  and  engaged  in  lawful 
warfare,  it  treats  it  as  the  act  of  a  pirate,  and  of  one  who  is  emphati- 
cally hostishumani  generis.  The  search  or  restraint  may  be  piratical 
although  no  plunder  follows,  or  is  found  worth  carrying  away.- 
7.  Acts  of  Belligerents. — By  a  due  consideration  of  the  law  of 
nations,  whatever  opinions  may  have  prevailed  formerly  to  the  con- 
trary, no  hostilities  of  any  kind,  except  in  necessary  self-defense,  can 
lawfully  be  practiced  by  one  individual  of  a  nation,  against  an  individ- 
ual of  any  other  nation  at  enmity  with  it,  but  in  virtue  of  some 
public  authority.  War  can  be  entered  into  by  national  authority 
alone ;  it  is  instituted  for  national  purposes ;  and  directed  to  national 
objects;  and  each  individual  on  both  sides  is  engaged  in  it  as  a 
member  of  the  society  to  which  he  belongs,  not  from  motives  of 
personal  malignity  and  ill  will.  Even  in  the  case  of  one  enemy 
against  another  enemy,  there  is  no  color  of  justification  for  any  offen- 
sive hostile  act,  unless  it  be  authorized  by  some  act  of  the  government 
giving  the  public  constitutional  sanction  to  it.  Such  hostility  com- 
mitted without  public  authority  on  the  high  seas  is  not  merely  an 
offense  against  the  nation  of  the  individual  committing  the  injury, 
but  also  against  the  law  of  nations.*  When  open  war  exists  between 
a  nation  and  some  of  its  citizens,  those  in  revolt  are  no  more  liable 
to  be  punished  as  pirates  than  those  who  adhere  to  their  allegiance; 
and  whatever  immunity  the  law  of  nations  gives  to  the  ship,  it  extends 
to  all  who  serve  on  board  of  her,  excepting  only  the  responsibility 
of  individuals  to  the  laws  of  their  respective  countries.*  Privateering 
is  legal,  piracy  illegal.  Therefore  any  capture  by  one  who  has  been 
duly  commissioned  by  a  nation  at  war  to  capture  boats  of  the  enemy 
is  fully  justified  under  the  law  of  nations.  It  is  sometimes  a  matter 
of  difficulty  to  determine  whether  the  purported  commission  was 
issued  by  a  belligerent  within  the  meaning  of  that  term  as  used  in 
international  law.  If  a  commission  to  a  privateer  is  issued  by  a  state 
or  colony  which  has  rebelled  against  the  parent  state  and  such  rebel- 
lious colony  is  recognized  by  the  parent  state  as  a  belligerent,  acts 
committed  by  a  privateer  within  the  scope  of  the  commission  do 

2.  Harmony    v.    United    States,    2  4.  United  States  v.  Palmer,  3  Wheat. 
How.  210, 11  U.  S.  (L.  ed.)  239.  610,  4  U.  S.  (L.  ed.)  471,  a  case  aris- 

3.  Talbot  y.  Janson,  3  Dall.  133,  1  ing  out  of  the  civil  war  between  Spain 
U.    8.    (L.  ed.)   540.     See  generally,  and  her  American  colonies. 

Wab. 
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not  constitute  piracy  •  A  commission  which  appears  to  have  been 
issued  under  the  authority  of  a  republic  composed  of  the  inhabitants 
of  a  portion  of  the  dominions  of  another  country  who  axe  maintain- 
ing a  contest  for  independence  with  the  mother  country  is  sufficient 
protection  to  a  privateer  although  not  acknowledged  by  other  govern- 
ments as  an  independent  nation.  In  such  a  case  the  courts  cannot 
but  respect  the  belligerent  rights  of  both  parties;  and  does  not  treat 
as  pirates  the  cruisers  of  either,  so  long  sa  they  act  under  and  within 
the  scope  of  their  respective  commissions.*  But  a  commission  from 
an  alleged  government  which  is  unknown  and  which  consists  of  a 
few  rebels  without  any  governmental  organization  could  scarcely 
have  the  effect  of  making  one  acting  under  it  a  legitimate  privateer.' 
By  treaty  it  has  sometimes  been  provided  that  citizens,  subjects  or 
inhabitants  of  the  countries  of  the  contracting  parties  are  prohibited 
from  taking  any  commission  or  letter  of  marque,  for  arming  any 
ship  or  vessel,  to- act  as  privateers  against  the  subjects  of  the  other 
from  any  prince  or  state  with  which  the  other  shall  be  at  war,  and 
that  if  any  person  of  either  nation  shall  take  such  commissions  or 
letters  of  marque,  he  shall  be  punished  as  a  pirate.®  But  even 
though  one  is  operating  under  a  commission  from  a  belligerent, 
the  belligerent  character  may  be  put  off  and  a  piratical  one  assumed 
and  he  become  liable  as  such  for  all  acts  committed.*  Thus  a  man 
having  a  lawful  commission  is  authorized  to  cruise  himself,  and  to 
cruise  in  company  with  others  having  lawful  authority.  It  does 
not  authorize  him  to  associate  with  pirates,  or  any  unlawful  depreda- 
tors, on  the  high  seas.  If  he  does  so,  he  departs  from  his  commis- 
sion, assumes  a  new  character,  which  that  does  not  authorize,  and 
his  acts  become  those  of  a  pirate.*® 

8.  Jurisdiction;  Punishment. — Piracy  being  a  civil  law  offense,  it 
was  punishable  in  the  admiralty  courts  only.  The  common  law, 
using  the  phrase  in  a  narrow  sense,  had  no  jurisdiction.**  But  by 
the  statute  of  28  Henry  VIII,  ch.  15,  jurisdiction  of  the  offense  was 
given  to  the  common  law  courts.**  Piracy  is  usually  committed 
under  the  flag  of  some  known  government ;  but  the  crew  of  any  vessel 
committing  it  casts  off  thereby  its  national  character;  and  so,  the 

6.  Fifield  v.  Pennsylvania  Ins.  Co.,  Wheat.  144,  5  U.  S.  (L.  ed.)  55;  United 
47  Pa.  St.  166,  86  Am.  Dec.  523.  States  v.   Furlong,  5  Wheat.  184,  5 

6.  The  Joseph   Segunda,  5  Wheat.  U.  S.  (L.  ed.)  64. 

338,  5  U.  S.  (L.  ed.)  104.  Note:  5  U.  S.  (L.  ed.)  63. 

7.  United    States    v.    Klintock,    5  10.  Talbot  v.  Janson,  3  Dall.  133,  1 
Wheat.  144,  5  U.  S.  (L.  ed.)  55.  U.  S.   (L.  ed.)   540. 

8.  Miller  v.  The  Resolution,  2  Dall.  11.  United  States  v.  Smith,  5  Wheat 
1,  1  U.  S.   (L.  ed.)   263;  The  Bello  153,  5  U.  S.   (L.  ed.)  67. 
Corrunes,  6  Wheat.  152,  5  U.  S.  (L.  Note:  6  U.  S.  (Ked.)  64. 

ed.)  229.  12.  United  States  v.  Smith,  5  Wheat. 

9.  United     States    ▼.    Klintock,    5  153,  5  U.  S.  (L.  ed.)  57, 
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guilty  persons,  though  the  acknowledged  subjects  of  some  known 
government,  may  be  apprehended  and  punished  by  the  authoritiea 
of  any  nation.  The  jurisdiction  of  piracy,  unlike  all  other  crimes^ 
has  no  territorial  limits.^*  The  particular  place  of  trial  within  a 
country  is  sometimes  provided  by  statute.  Thus  in  the  United  States 
it  is  provided  that  the  trial  of  crimes  committed  on  the  high  seas, 
or  in  any  place  out  of  the  jurisdiction  of  any  particular  state,  shall 
be  in  the  district  where  the  oflFender  is  apprehended,  or  into  which 
he  may  first  be  brought.^*  As  pirates  are  the  enemies  of  the  human 
race,  pivacy  is  justly  regarded  as  a  crime  against  the  universal  laws 
of  society,  and  is  everywhere  punished  with  death.^'  This  is  a  rule 
of  the  civil  law ;  ^*  and  in  the  United  States  it  is  provided  by  statute 
that  every  person  who,  on  the  high  seas,  commits  the  crime  of  piracy 
as  defined  by  the  law  of  nations,  and  is  afterwards  brought  into,  or 
found  in,  the  United  States,  shall  upon  conviction  thereof  be  pun- 
ished with  death.*^ 

9.  Seizure  and  Confiscation. — According  to  the  law  of  nations  a 
vessel  used  by  pirates  is  liable,  when  captured,  to  confiscation  and 
forfeiture,  and  a  piratical  aggression  by  an  armed  vessel  sailing  under 
the  regular  flag  of  any  nation  may  be  justly  subjected  to  the  penalty 
of  confiscation  for  such  a  gross  breach  of  the  law  of  nations.^®  Con- 
gress has  enacted  that  whenever  any  vessel  or  boat  from  which  any 
piratical  aggression,  search,  restraint,  depredation,  or  seizure  shall 
have  been  first  attempted  or  made  shall  be  captured  and  brought 
into  any  port  of  the  United  States,  the  same  shall  and  may  be  adjudged 
and  condemned  to  their  use  and  that  of  the  captors,  after  due  process 
and  trial  in  any  court  having  admiralty  jurisdiction,  and  which  shall 
be  holden  for  the  district  into  which  such  captured  vessel  shall  be 
brought;  and  the  same  court  shall  thereupon  order  a  sale  and  dis* 
tribution  thereof  accordingly,  and  at  their  discretion.^*  Under  this 
act  it  has  been  contended  that  if  an  attack  is  a  piratical  aggression,  it 
will  not  justify  the  -capture  and  sending  in  of  a  foreign  ship  for 
adjudication,  because  foreign  ships  are  not  to  be  governed  by  our 
municipal  regulations.  But  the  court  held  that  the  act  of  Congress 
is  decisive  on  this  subject,  and  that  it  authorizes  not  only  a  capture, 

13.  Talbot  v.  Janson,  3  Dall.  133,  1  Wheat.  610,  4  U.  S.  (L.  ed.)  471; 
U.  S.  (L.  ed.)  540;  United  States  v.  United  States  v.  Smith,  5  Wheat.  153, 
Furlong,  5  Wheat.  184,  5  U.  S.  (L.  5  U.  S.  (L.  ed.)  57;  Harmony  v.  Unit- 
ed.) 64  and  note;  The  Marianna  Flora,  ed  States,  2  How.  210,  11  U.  S.  (L. 
11  Wheat.  1,  6  U.  S.  (L.  ed.)  405.  ed.)   239. 

Notes:  4  U.  S.  (L.  ed.)  471;  5  U.  S.       Note:  4  U.  S.  (L.  ed.)  471. 

(L.  ed.)  60.  18.  The  Marianna  Flora,  11  Wheat. 

14.  United  States  v.  Palmer,  3  1,  6  U.  S.  (L.  ed.)  405;  Harmony  v. 
Wheat.  610,  4  U.  S.  (L.  ed.)  471.  United  States,  2  How.  210,  11  U.  S. 

15.  Note:  5  U.  S.  (L.  ed.)  57.  (L.  ed.)  239. 

16.  Note:  5  U.  S.  (L.  ed.)  61.  19.  Harmony   v.    United    States,    2 

17.  United     States    v.     Palmer,  3   How.  210,  11  U.  S.   (L.  ed.)   239. 
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but  a  condemnation  in  our  courts,  for  such  aggressions ;  and  whatever 
may  be  the  responsibility  incurred  by  the  nation  to  foreign  powers,  in 
executing  such  laws,  there  can  be  no  doubt  that  courts  of  justice 
are  bound  to  obey  and  administer  them.^^  To  authorize  confiscation, 
however,  it  must  clearly  appear  that  the  offending  ship  was  in  fact 
and  law  guilty  of  a  piratical  aggression  or  depredation,  and  if  an 
attack  is  made  by  a  ship  under  a  mistake  of  fact  as  to  the  character 
of  the  ship  attacked,  and  with  no  piratical  intentions,  confiscation 
will  not  be  decreed.*  If  the  acts  of  the  captured  vessel  were  such 
as  reasonably  to  justify  the  captor  in  the  belief  that  it  was  within 
the  terms  of  the  act,  he  will  be  justified  in  making  the  seizure  to 
the  extent  even  of  relieving  him  from  any  claim  for  damages  and 
costs,  although  the  courts  subsequently  decide  that  the  vessel  should 
not  have  been  seized  and  refuse  to  condemn  it  *  On  the  question 
whether  the  innocence  of  the  owners  can  withdraw  the  ship  from  the 
penalty  of  confiscation  under  the  act  mentioned  above,  ili^has  been 
held  that  the  act  makes  no  exception  whatsoever,  whether  the  aggres- 
sion be  with  or  without  the  co-operation  of  the  owners  and  that  the 
vessel  which  commits  the  aggression  is  treated  as  the  offender,  as 
the  guilty  instrument  or  thing  to  which  the  forfeiture  attaches,  with- 
out any  reference  whatsoever  to  the  character  or  conduct  of  the  owner. 
But  there  is  nothing  new  in  a  provision  of  this  sort.  It  is  not  £Ui 
uncommon  course  in  the  admiralty,  acting  under  the  law  of  nations, 
to  treat  the  vessel  in  which  or  by  which,  or  by  the  master  or  crew 
thereof,  a  wrong  or  offense  has  been  done  as  the  offender,  without 
any  regard  whatsoever  to  the  personal  misconduct  or  responsibility 
of  the  owner  thereof.  And  this  is  done  from  the  necessity  of  the 
case,  as  the  only  adequate  means  of  suppressing  the  offense  or  wrong, 
or  insuring  an  indemnity  to  the  injured  party.  The  doctrine  also 
is  familiarly  applied  to  cases  of  smuggling  and  other  misconduct 
under  our  revenue  laws ;  and  has  been  applied  to  other  kindred  cases, 
such  as  cases  arising  on  embargo  and  nonintereourse  acts.  In  short, 
the  acts  of  the  master  and  crew,  in  cases  of  this  sort,  bind  the  interest 
of  the  owner  of  the  ship,  whether  he  be  innocent  or  guilty;  and  he 
impliedly  submits  to  whatever  the  law  denounces  as  a  forfeiture 
attached  to  the  ship  by  reason  of  their  unlawful  or  wanton  wrongs.* 
10.  Necessity  for  Conviction  before  Confiscation. — It  has  been  con- 
tended that  there  could  be  no  confiscation  of  a  vessel  under  the  act 
mentioned*  until  there  had  been  a  conviction  for  piracy.  It  is 
well  known  that  at  the  common  law,  in  many  cases  of  felonies, 

. 

20.  The  Marianna  Flora,  11  Wheat.       2.  The   Palmyra,    12    Wheat.   1,    6 
1,  6  U.  S.  (L.  ed.)  405.  U.  S.  (L.  ed.)  *531. 

1.  The  Marianna  Flora,  11  Wheat.       3.  Harmony    v.    United    States,    2 
1,   6  U.   S.    (L.   ed.)    405;   Harmony   How.  210,  11  U.  S.  (L.  ed.)  239. 
V.  United  States,  2  How.  210, 11  U.  S.       4.  See  supra,  par.  9. 
(L.  ed.)  239. 
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the  party  forfeited  his  goods  and  chattels  to  the  crown.  The  forfeiture 
did  not,  strictly  speaking,  attach  in  rem;  but  it  was  a  part,  or  at 
least  a  consequence,  of  the  judgment  or  conviction.  It  is  plain  from 
this  statement  that  no  right  to  the  goods  and  chattels  of  the  felon 
could  be  acquired  by  the  crown  by  the  mere  commission  of  the  offense ; 
but  the  right  attached  only  by  the  conviction  of  the  offender.  But 
this  doctrine  never  was  applied  to  seizures  and  forfeitures,  created  by 
statute,  in  rem,  cognizable  on  the  revenue  side  of  the  exchequer. 
The  thing  is  here  primarily  considered  as  the  offender,  or  rather  the 
offense  is  attached  primarily  to  the  thing;  and  this,  whether  the  offense 
be  malum  prohibitum,  or  malum  in  se.  The  same  principle  applies 
to  proceedings  in  rem,  on  seizures  in  the  admiralty.  And  the  practice 
has  been  that  the  proceeding  in  rem  stands  independent  of  and 
wholly  unaffected  by  any  criminal  proceeding  in  personam.  This 
doctrine  is  deduced  from  a  fair  interpretation  of  the  legislative  inten- 
tion apparent  upon  its  enactments.  Both  in  England  and  America, 
the  jurisdiction  over  proceedings  in  rem  is  usually  vested  in  different 
courts  from  those  exercising  criminal  jurisdiction.  If  the  contention 
stated  were  well  founded,  there  could  never  be  a  judgment  of  con- 
demnation pronounced  against  any  vessel  coming  within  thd  prohi- 
bitions of  the  act  mentioned,  for  there  is  no  act  of  Congress  which 
provides  tot  the  personal  punishment  of  offenders,  who  commit  ''any 
piratical  aggression,  search,  restraint,  depredation  or  seizure,"  wthin 
the  meaning  of  that  act.  Such  a  construction  of  the  enactments, 
which  goes  wholly  to  defeat  their  operation,  and  violates  their  plain 
import,  is  utterly  inadmissible  and  it  has  been  held  that  no  personal 
conviction  of  the  offender  is  necessary  to  enforce  a  forfeiture  in  rem 
in  cases  of  this  nature.* 

11.  Restitution  of  Property. — ^When  a  piratical  taking  is  ascer- 
tained, it  becomes  a  clear  and  indisputable  consequence  that  there  is 
no  transmutation  of  property.  No  right  to  the  spoil  vests  in  the 
piratical  captor;  no  right  is  derivable  from  him  to  any  recaptors 
in  prejudice  of  the  original  owners.  These  piratical  seizures,  being 
wholly  unauthorized  and  highly  criminal  by  the  law  of  nations, 
are  no  pretense  for  divesting  the  dominion  of  the  former  proprietor. 
This  principle,  therefore,  "a  piratis  et  latronibus  capta  dominium  non 
mutant,"  is  the  received  opinion  of  ancient  civilians  and  more  modern 
writers  on  general  jurisprudence.*  Whatever  may  have  been  the 
barbarous  doctrines  of  antiquity  about  converting  goods  piratically 
taken  into  droits  of  the  admiralty,  the  day  has  long  gone  by  since 
it  gave  way  to  a  more  rational  rule  and  ^e  party  dispossessed  was 
sustained  in  his  remedy  to  reclaim  the  property  as  not  divested  by 

6.  The  Palmyra,  12  Wheat.  1,  6  U.   U.  S.  (L.  ed.)  268. 
S.   (L.  ed.)  531.  Note:  6  U.  S.  (L.  ed.)  61. 

6.  The  Antelope,  10  Wheat.  66,  6 
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piratical  capture.^  And  a  capture,  although  not  piratical,  may  be 
illegal,  and  of  such  a  nature  as  to  induce  a  court  to  award  restitu* 
tion.  As  every  robbery  on  land  includes. a  trespass,  so  does  every 
piracy  at  sea.  Consequently,  if  there  be  an  unlawful  taking,  it  may 
be  piracy  or  trespass  according  to  the  circumstances  of  the  case,  both 
being  unlawful,  though  one  a  higher  species  of  offenso  than  the  other, 
which  cannot  alter  the  intrinsic  illegality  of  the  fact  common  to 
both,  but  only  occasion  a  greater  or  less  degree  of  punishment  propor- 
tioned to  the  nature  of  the  offense.  It  is,  therefore,  no  answer  to 
say,  in  bar  of  restitution,  that  no  piracy  has  been  committed,  and 
therefore  no  restitution  is  to  follow,  since,  if  a  trespass  has  been 
committed,  though  not  a  piracy,  restitution  is  equally  proper  aa  if 
the  offense  had  amounted  to  piracy  itself.^ 

7.  Manro  v.  Alimeda,  10  Wheat.  473,  1, 1  U.  S.  (L.  ed.)  263;  Talbot  v.  Jan- 
6  U.  S.  (L.  ed.)  369.  son,  3  DaU.  133, 1  U.  S.  (L.  ed.)  640. 

8.  Miller  v.  The  Resolution,  2  Dall. 
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XVII.  Waiver  and  Aider  by  Verdict 
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157.  Aider  by  Verdict;  Effect  of  Default  Judgments 
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I.  Introductory 

1.  Definitions  and  Scope  of  Article. — Pleadings  are  the  allegations 
made  by  the  parties  to  a  civil  or  criminal  case,  for  the  purpose  of 
presenting  the  issue  to  be  tried  and  determined,^  whether  such  issue 
be  of  law  or  of  fact.*  Pleadings  relate  to  the  cause  of  action,  either 
to  support  or  defeat  it,'  being  comprised  in  the  record  of  the  case,*  as 
distinguished  from  papers  not  pleadings,  such  as  motions,*  mere 
statements  not  entitled  to  filing,*  or  affidavits.'  In  a  more  restricted 
and  in  the  commonly  accepted  sense  the  object  of  pleading  is  to 
notify  the  opposite  party  of  the  facts  which  the  pleader  expects  to 
prove,  and  so  it  is  that  the  allegation  of  such  facts  must  be.  made 
with  that  certainty  which  will  enable  the  adverse  party  to  prepare 
his  evidence  to  meet  the  alleged  facts.*  This  article  is  confined  to 
a  treatment  of  the  broad  principles  of  pleading,  and,  except  in  par- 
ticular instances,  illustrations  of  the  application  of  such  principles  to 

1.  Tucker  v.  United  States,  151  U.  Ditch,  etc.,  Co.,  21  Wyo.  204,  131  Pac. 
S.  164, 14S.  Ct.  299,  38U.  S.  (L.  ed.)  43,  Ann.  Gas.  1915D  1207,  L.R.A. 
112.  1916C  1275. 

2.  United  States  v.  Gilmore,  7  Wall.  5.  Brownfield  v.  South  Carolina,  189 
491,  19  U.  S.  (L.  ed.)  282;  Clapp  v.  U.  S.  426,  23  S.  Ct.  513,  47  U.  S.  (L. 
Phelps,  19  La.  Ann.  461,  92  Am.  Dec.  ed.)  882;  Littleton  v.  Burgess,  16  Wvo. 
545;  Western  Union  Tel.  Co.  v.  Mit-  58,  91  Pac.  832,  16  L.R.A.(N.S.)  49. 
chell,  91  Tex.  454,  44  S.  W.  274,  66  See  generally.  Motions,  vol.  19,  p.  671. 
A.  S.  R.  906,  40  L.R.A.  209;  Seattle  6.  State  v.  Superior  Ct.,  148  Cal.  55, 
Nat.  Bank  v.  Carter,  13  Wash.  281,   82  Pac.  672,  2  L.R.A.(N.S.)   643. 

43  Pac.  331,  48  L.R.A.  177;  Hart-  7.  Tucker  v.  United  States,  151  U. 
Parr  Co.  v.  Keeth,  62  Wash.  464,  114  S.  164, 14  S.  Ct.  299,  38  U.  S.  (L.  ed.) 
Pac.  169,  Ann.  Cas.  1912D  243.  112;  Continental  Ins.   Co.  v.  Pearce, 

3.  Caldwell  v.  Ryan,  210  Mo.  17,  39  Kan.  396,  18  Pac.  291,  7  A.  S.  R. 
108  S.  W.  533,  124  A.  S.  R.  717,  14  557;  White  v.  AViUiams,  41  Kan.  288, 
Ann.  Cas.  314,  16  L.R.A.(N.S.)   494.  21  Pac.  256,  13  A.  S.  R.  281;  Little- 

4.  Jones  v.  Kansas  City,  etc.,  R.  Co.,  ton  v.  Burp:ess,  16  Wyo.  58,  91  Pac. 
178  Mo.  528,  77  S.  W.  890,  101  A.  S.  832,  16  L.R.A.(N.S.)  49.  See  gener- 
R.  434;  Gregg  v.  Qroesbeck,  11  Utah  ally,  ArriDAViTS,  vol.  1,  p.  760. 

310,  40  Pac.  202,  32  L.R.A.  2Gu;  8.  Soo  infra,  par.  9,  as  to  certainty 
Grover  Irrigation,  etc.,  Co.  v.  Lovella  in  pleading. 
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special  subjects  are  necessarily  left  to  other  articles  in  this  work. 
References  to  these  will  be  made  in  the  course  of  treatment  and  as 
the  principles  are  considered. 

2.  Development  of  Science  of  Pleading. — ^In  common  with  other 
branches  of  the  law,  the  science  of  pleading  has  undergone  develop- 
ment, the  tendency  being  to  depart  from  the  original  severities  and 
the  technical  rules  of  the  common  law,^  to  do  away  with  feigned  or 
fictitious  issues,^®  and  gradually  to  import  into  the  matter  of  the 
presentation  and  determination  of  the  issues  more  and  more  of  the 
spirit  and  method  prevailing  in  equity.^^  The  common  law  mode 
of  commencing  an  action  at  law  was  originally  by  petition  to  the 
king,  and  later,  to  him,  through  his  court  of  chancery,  praying  for 
leave  to  bring  an  action  in  one  of  his  courts  of  law  on  a  cause  of 
action  specifically  stated  in  the  petition.  When  the  prayer  of  the 
petition  was  allowed,  there  issued  an  original  writ,  which  in  form  was 
a  mandate  issuing  out  of  the  court  of  chancery,  in  the  king's  name, 
directed  to  the  sheriff  of  the  county  wherein  the  injury  was  com- 
mitted or  the  wrong  was  done,  containing  a  statement  of  the  cause 
of  complaint,  and  requiring  him  to  demand  the  defendant  either  to 
satisfy  the  claim  and  do  justice  to  the  complainant,  or  else  appear  in 
one  of  the  superior  courts  of  law  and  answer  the  accusations  made 
against  him.**  In  many  of  the  states  the  distinction  between  forms 
of  actions  at  law  and  suits  in  equity  has  been  abolished,*'  so  that,  as 
has  been  said,  every  action  might  be  properly  termed  an  action  on 
the  case.**  Even  in  those  states  that  still  adhere  to  the  common 
law  system  there  have  been  many  advances  and  modifications  that 
mark  an  enlightened  and  increased  liberalism  in  this  branch  of  the 
law.**     However,   the  fundamental   distinction  between  causes  of 

9.  Christy  v.  Scott,  14  How.  282,  669,  13  U.  S.  (L.  ed.)  859;  McFaul  v. 
14  U.  S.  (L.  ed.)  422;  Coleman  v.  Ramsey,  20  How.  523, 15  U.  S.  (L.  ed.) 
Jaggers,  12  Idaho  125,  85  Pac.  894,  1010;  Piercy  v.  Sabin,  10  Cal.  22,  70 
118  A.  S.  R.  207;  New  Orleans,  etc..  Am.  Dec.  692;  Meniman  v.  Walton, 
B.  Co.  V.  Hurst,  36  Miss.  660,  74  Am.  105  Cal.  403,  38  Pac.  1108,  45  A.  S. 
Dec.  785 ;  Seattle  Nat.  Bank  v.  Carter,  R.  50,  30  L.R.A.  786 ;  Coleman  v.  Jag- 
13  Wash.  281,  43  Pac.  331,  48  L.R.A.  gers,  12  Idaho  125,  85  Pac.  894,  118 
177;  Emerson  v.  Nash,  124  Wis.  369,  A.  S.  R.  207;  Hahl  v.  Sugo,  169  N.  Y. 
102  N.  W.  921,  109  A.  S.  R.  944,  70  109,  62  N.  E.  135,  88  A.  S.  R.  539,  61 
L.R.A.  326 ;  Jones  v.  Monson,  137  Wis.  L.R.A.  226 ;  Estes  v.  Browning,  11 
478, 119  N.  W.  179, 129  A.  S.  R.  1082.  Tex.  237,  60  Am.  Dec.  238;  Segnin  v. 

10.  Kennett  v.  Peters,  54  Kan.  119,  Maverick,  24  Tex.  526,  76  Am.  Dec. 
37  Pac.  999,  45  A.  S.  R.  274.  117. 

11.  Townsend  v.  Bogert,  126  N.  Y.  14.  Jones  v.  The  Cortes,  17  Cal.  487, 
370,  27  N.  E.  555,  22  A.  S.  R.  835.  79  Am.  Dec.  142. 

12.  Philadelphia,  etc.,  R.  Co.  v.  15.  Dallinger  v.  Morse,  "208  Mass. 
Gatta.  4  Bcyce  (Del.)  38,  85  Atl.  721,  501,  94*  N.  E.  701,  Ann.  Cas.  1912A 
.Aim.  Cas.  1916E  227,  47  L.R.A.(N.S.)  982;  Creen  v.  Michigan  Cent.  R.  Co., 
932.  168  Mich.  104,  133  N.  W.  956,  Ann. 

18.  Bennett  v.  Butterworth,  11  How.   Cas.  1913C  98. 
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action  at  law  and  in  equity  still  remains.  The  codes  merely  abolish 
forms  of  action,  substituting,  for  the  numerous  common  law  forms, 
but  one  general  method  of  pleading,  whether  at  law  or  in  equity.^* 
And  since  the  constitution  of  the  United  States  has  recognized  the 
distinction  between  law  and  equity,  such  distinction  will  be  observed 
in  the  federal  courts,  although  it  is  not  made  under  the  law  of  a 
state." 

II.  Subject  Mattsb 

Pleadable  Matters 

3.  Facts  Generally. — ^It  is  a  general  rule  of  pleading  that  the  facta 
on  which  the  court  is  required  to  state  the  law  shall  be  alleged ;  ^' 
and  these  are  to  be  stated  so  as  fairly  to  apprise  the  adverse  party  of 
the  cause  of  action  or  the  nature  and  scope  of  the  defense.**  Ultimate 
facts  alone  need  be  pleaded,  by  which  is  meant  the  final  and  resulting 
facts,  reached  by  processes  of  logical  reasoning  from  the  detailed  or 
probative  facts,*^  and  this  necessarily  excludes  matters  of  evidence, 
legal  conclusions,  and, such  laws  and  their  presumptions  as  do  not 
relate  to  a  foreign  state,  laws  of  this  character  being  included,  for 
the  purpose  of  pleading,  in  the  category  of  facts.* 

4.  Laws  of  Foreign  State. — As  a  general  rule,  the  laws  of  another 
country,  as  well  as  fiinother  state,  are  unknown  to  the  courts  of  the 
state  in  which  the  action  is  brought,  and,  where  such  statutes  are 

16.  Fillmore  v.  Wells,  10  Colo.  228,  20  A.  S.  R.  842;  Seattle  Nat.  Bank  v. 
15  Pac.  343,  3  A.  S.  E.  567;  Coleman  Carter,  13  Wash.  281,  43  Pac.  331,  48 
V.  Jaggers,  12  Idaho  125,  85  Pac.  894,  L.R.A.  177. 

118  A.  S.  B.  207;  Backus  v.  Clark,  1  19.  See  infra,  par.  9,  as  to  certainty 

Kan.  303,  83  Am.  Dec.  437.  of  pleading. 

17.  Bennett  v.  Butterworth,  11  How.  20.  McAllister  v.  Kuhn,  96  U.  S.  87, 
669,  13  U.  S.  (L.  ed.)  859.  See  gen-  24  U.  S.  (L.  ed.)  615;  Ely  v.  New 
erally.  United  States  Courts.  Mexico,  etc.,  E.  Co.,  129  U.  S.  291,  9 

18.  Clark  v.  Goddard,  39  Ala.  164,  S.  Ct.  293,  32  U.  S.  (L.  ed.)  688; 
84  Am.  Dec.  777;  Wolf  v.  Smith,  149  McCaughey  v.  Schuette,  117  Cal.  223, 
Ala.  457,  42  So.  824,  9  L.R.A,(N.S.)  46  Pac.  666,  48  Pac.  1088,  59  A.  S. 
338;  Green  v.  Palmer,  15  Cal.  411,  76  R.  176  and  note;  French  v.  Dean,  19 
Am.  Dec.  492  and  note;  Sterling  v.  Colo.  504,  36  Pac.  609,  24  L.R.A.  387; 
Pawnee  Ditch  Extension  Co.,  42  Colo.  Carscallen  v.  Coeur  d'Alene,  etc., 
421,  94Pac.  339, 15L.R.A.(N.S.)  238;  Transp.  Co.,  16  Idaho  444,  98  Pac. 
Fortune  v.  English,  226  111.  262,  80  N.  622,  16  Ann.  Cas.  644;  Studabaker  v. 
E.  781,  117  A.  S.  R.  253,  9  Ann.  Cas.  Faylor,  170  Ind.  498,  83  N.  E.  747, 127 
77,  12  L.R.A.(N.S.)  1005;  Western  A.  S.  R.  397;  Kyd  v.  Cook,  56  Neb. 
Union  Tel.  Co.  v.  State,  165  Ind.  492,  71,  76  N.  W.  524,  71  A.  S.  R.  661; 
76  N.  E.  100,  6  Ann.  Cas.  880,  3  L.R.A.  Bailey  v.  Leishman,  32  Utah  123,  89 
(N.S.)  153;  Warren  v.  Union  Bank,  Pac.  78,  13  Ann.  Cas.  1116;  Switzer 
157  N.  Y.  259,  51  N.  E.  1036,  68  A.  S.  v.  Sherwood,  80  Wash.  19,  141  Pac. 
R.  777,  43  L.R.A.  256;  Caspary  v.  181,  Ann.  Cas.  1917A  216. 
Portland,  19  Ore.  496,  24  Pac.  1036,  1.  See  infra,  par.  4r-8. 
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material  to  the  controversy  and  are  relied  on  as  a  basis  of  a  right  of 
action,  or  as  a  defense,  they  must  be  set  forth  by  the  pleader  that  the 
court  may  judge  of  their  effect.*  Where  such  foreign  laws  are  not 
pleaded  or  proved,  the  presumption  obtains  that  they  are  the  same  as 
the  laws  of  the  forum.'  And  it  is  also  a  rule  that  the  existence  and 
terms  of  the  statutes  of  other  states  cannot  be  proven  unless  pleaded.* 
In  pleading  a  foreign  statute  law,  it  is  not  sufficient  to  allege  that  the 
laws  of  such  state  are  of  a  certain  effect,  or  that  by  them  certain 
things  are  required,  but  the  statute  intended  to  be  relied  on  should 
be  pleaded  as  would  any  other  fact,  not  by  stating  what  in  the  opinion 
of  the  pleader  is  its  effect,  but  the  statute  itself  should  be  set  forth,* 
at  least  substantially.*  The  basis  of  this  general  rule  is  that  courts 
cannot  take  judicial  knowledge  of  the  laws  or  decisions  of  the  courts 
of  other  states; '  and  they  will  not  go  beyond  the  averments  of  the 
declaration,  except  as  the  court  may  be  aided  by  the  presumption  that 
the  law  is  the  same  as  that  of  the  forum.^  It  is  obvious  that  the 
general  rule  above  stated  would  not  prevail  where,  under  the  law  of 
the  state,  courts  take  judicial  notice  of  the  laws  of  other  states,  and 
where  it  is  provided  that,  in  exercising  this  power,  they  may  consult 
the  statutes  thereof  or  any  other  book.* 

2.  Texas,  etc.,  R.  Co.  v.  Miller,  221  385,  114  Pac.  229,  37  L.R.A.(N.S.) 
U.  S.  408,  31  S.  Ct.  534,  55  U.  S.  (L.  540;  Coleman  v.  LucksiDger,  224  Mo. 
ed.)  789;  Gunn  v.  Howell,  27  Ala.  1,  123  S.  W.  441,  26  L.B.A.(N.S.) 
663,  62  Am.  Dec.  785;  Tatum  v.  Com-  934;  Western  Union  Tel.  Co.  v.  Craw- 
mercial  Bank,  etc.,  Co.,  193  Ala.  120,  ford,  29  Okla.  143,  116  Pac.  925,  35 
69  So.  508,  L.R.A.1916C  767;  Fish  L.R.A.(N.S.)  930.  See  also  Commojt 
V.  Smith,  73  Conn.  377,  47  Atl.  711,  Law,  vol.  5,  p.  822;  Death,  vol.  8,  p. 
84  A.  S.  R.  161;  Edwards  v.  Schil-  816;  Evidence,  vol.  10,  p.  892. 
linger,  245  111.  231,  91  N.  E.  1048, 137  4.  Columbian  Bldg.,  etc.,  Ass'n  v. 
A.  S.  R.  308,  33  L.R.A.(N.S.)  895;  Rice,  68  S.  C.  236,  47  S.  E.  63, 1  Ann. 
United  States  Banking  Co.  v.  Veale,   Cas.  239. 

84  Kan.  385,  114  Pac.  229,  37  L.R.A.       5.  Lowry  v.  Moore,  16  Wash.  476, 

(N.S.)  540;  Scott  v.  Coleman,  5  Litt.  48  Pac.  238,  58  A.  S.  R.  49. 

(Ky.)  349,  15  Am.  Dec.  71;  Jones  v.       6.  Bank  of  Commerce  v.  Puqua,  11 

Tennessee  Bank,  8  B.  Mon.  (Ky.)  122,  Mont.  285,  28  Pac.  291,  28  A.  S.  R. 

46  Am.  Dec.  540 ;  Wettlaufer  v.  Bax^  461,  14  L.RA.  588. 

ter,  137  Ky.  362,  125  S.  W.  741,  26       7.  Sonthem  Express  Co.  v.  Owens, 

L..R.A.(N.S.)    804;   Marx  v.   Hefner,  146  Ala.  412,  41  So.  752,  119  A.  S.  R. 

46  Okla.  453,  149  Pac.  207,  Ann.  Cas.  41,  9  Ann.  Cas.  1143,  8  L.R.A.(N.S.) 

1917B   656;   Jenness  v.   Simpson,  81  369;  Adams  Express  Co.  v.  Walker, 

Vt.  109,  69  Atl.  646, 130  A.  S.  R.  1029.   119  Ky.  121,  83  S.  W.  106,  67  L.R.A. 

3.  Southern  Express  Co.  v.  Owens,  412.    See  infra,  par.  7. 

146  Ala.  412,  41  So.  752,  119  A.  S.  R.  8.  Mountain  View  Min.,  etc.,  Co.  v. 

41,  9  Ann.  Cas.  1143,  8  L.R.A. (N.S.)  McFadden,  180  U.  S.  533,  21  S.  Ct. 

369;  Thomas  v.  Clarkson,  125  Ga.  72,  488,  45  U.  S.  (L.  ed.)  656;  Arkansas 

54    S.   E.   77,    6   L.R.A.(N.S.)    658;  v.  Kansas,  etc..  Coal  Co.,  183  U.  S. 

Goodwin  v.  Provident  Sav.  L.  Assur.  185,  22  S.  Ct.  47,  46  U.  S.   (L.  ed.) 

Ass'n,  97  la.  226,  66  N.  W.  157,  59  144;  Miller  v.  Aldrich,  202  Mass.  109, 

A.   S.  R.  411,  32  L.R.A.  473;  United  88  N.  E.  441, 132  A.  S.  R.  480. 

States  Banking  Co.  v.  Veale,  84  Kan.  9.  Wilson  v.  Phoenix  Powder  Mfg. 
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Nonpleadable  Matters 

5.  Legal  Conclusions. — It  is  a  well  settled  rule  that  legal  conclu- 
sions are  not  to  be  pleaded,*^  for  it  is  the  duty  of  the  courts  to  declare 

Co.,  40  W.  Va.  413,  21  S.  E.  1035,  52  App.  Cas.  (D.  C.)  154,  43  L.R.A.  390; 

A.  S.  R.  800.  Thompson  v.  United  States,  30  App. 

10.  Campbell  v.   Wilcox,   10   Wall.  Cas.  (D.  C.)  352,  12  Ann.  Cas.  1004; 

421,  19  U.  S.  (L.  ed.)  973;  Pumpelly  McClinton  v.  Chapin,  54  Fla.  510,  45 

V.  Green  Bay,  etc.,  Canal  Co.,  13  Wall.  So.  35,  14  Ann.  Cas.  365;  Woodbury 

166,  20  U.  S.  (L.  ed.)  557;  Little  York  v.    Tampa   Waterworks   Co.,   57  Fla. 

Gold-Washing,  etc.,  Co.  v.  Keyes,  96  243,  49  So.  556,  21  L.R.A.(N.S.)  1034; 

U.   S.   199,  24  U.   S.    (L.  ed.)    656;  James  v.  Kelley,  107  Ga.  446,  33  S. 

Murphy  V.  Ramsey,  114  U.  S.  15,  5  S.  E.  425,  73  A.  S.  B.  136;  Freeman  v. 

Ct.  747,  29  U.  S.  (L.  ed.)  47;  Alabama  Macon   Gas  light,  etc.,  Co.,  126  Ga. 

V.  Burr,  115  U.  S.  413,  6  S.  Ct.  81,  29  843,  56  S.  E.  61,  7  L.R.A.(N.S.)  917; 

U.  S.  (L.  ed.)  435;  Hopper  v.  Coving-  Howland  v.  Donehoo,  141  Ga.  687,  82 

ton,  118  U.  S.  148,  6  S.  Ct.  1025,  30  S..E.  32,  L.R.A.1917B  513;  Barrows 

U.  S.  (L.  ed.)  190;  Chapman  v.  Bar-  v.  Sycamore,  150  111.  588,  37  N.  E. 

ney,  129  U.  S.  677,  9  S.  Ct.  426,  32  1096,  41  A.  S.  R.  400,  25  L.R.A.  535; 

U.    S.    (L.   ed.)    800;    Kent  v.   Lake  People  v.  Pullman's  Palace  Car  Co., 

Superior   Ship   Canal,   etc.,    Co.,   144  175  111.  125,  51  N.  E.  664,  64  L.R.A. 

U.  S.  75,  12  S.  Ct.  650,  36  U.  S.  (L.  366;  Gunning  v.  People,  189  111.  165, 

ed.)   352;  Southern  Pac.  Co.  v.  Den-  59  N.  E.  494,  82  A.  S.  R.  433;  Fortune 

ton,  146  U.  S.  202,  13  S.  Ct.  44,  36  v.  English,  226  lU.  262,  80  N.  E.  781, 

U.   S.    (L.  ed.)    942;   Ritchie  v.  Mc-  117  A.  S.  R.  253,  9  Ann.  Caa.  77,  12 

Mullen,  159  U.  S.  235,  16  S.  Ct.  171,  L.R.A.(N.S.)  1005;  Houck  v.  Graham, 

40  U.  S.  (L.  ed.)  133;  Aberdeen  First  106  Ind.   195,  6  N.  E.  594,  55  Am. 

Nat.  Bank  v.  Chehalis  County,  166  U.  Rep.  727;   Cleveland,  etc.,  R.  Co.  v. 

S.  440, 17  S.  Ct.  629,  41  U.  S.  (L.  ed.)  Wynant,  114  Ind.  525,  17  N.  E.  118, 

1069;   Walla  Walla  v.   Walla  Walla  5  A.  S.  R.  644;  Renihan  v.  Wright, 

Water  Co.,  172  U.  S.  1,  19  S.  Ct.  77,  125  Ind.  536,  25  N.  E.  822,  21  A.  S. 

43  U.  S.   (L.  ed.)   341;  Southern  R.  R.  249,  9  L.R.A.  514;  Phenix  Ins.  Co. 

Co.  V.  Bang,  217  U.  S.  524,  30  S.  Ct.  v.  Pennsylvania  R.  Co.,  134  Ind.  215, 

594,  54  U.  S.  (L.  ed.)  868;  Baker  v.  33  N.  E.  970,  20  L.R.A.  405;  Davis 

Warner,  231  U.  S.  588,  34  S.  Ct.  175,  v.  Clements,  148  Ind.  605,  47  N.  E. 

58  U.   S.    (L.  ed.)    384;  Western  R.  1056,  62  A.  S.  R.  539;  Cobum  v.  New 

Co.  V.  Russell,  144  Ala.  142,  39  So.  Telephone  Co.,  150  Ind.  90,  59  N.  E. 

311,  113  A.  S.  R.  24;  McElvane  v.  324,  52  L.R.A.  671;  Shank  v.  Smith, 

Central  of  Geoi^a  R.  Co.,  170  Ala.  157  Ind.  401,  61  N.  E.  932,  55  L.R.A. 

525,  54  So.  489,  34  L.R.A.(N.S.)  715;  564;  Davis  v.  Chase,  159  Ind.  242,  64 

National  Metal  Co.  v.  Greene  Consol.  N.  E.  88,  853,  95  A.  S.  R.  294;  Cleve- 

Copper  Co.,  11  Ariz.  108,  89  Pac.  535,  land,  etc.,  R.  Co.  v.  Huddloston,  21  Ind. 

e  L.R.A.(N.S.)    1062;   Green  v.  Pal-  App.  621,  62  N.  E.  1008,  69  A.  S.  R. 

mer,  15  Cal.  411,  76  Am.  Dec.   492  385 ;  Gipps  Brewing  Co.  v.  De  France, 

and  note;  Wilkins  v.  Stidger,  22  Cal.  91  la.  108,  58  N.  W.  1087,  51  A.  S.  R. 

231,  83  Am.  Dec.  64;  Zeigler  v.  Wells,  329,  28  L.R.A.  386;  Robinson  v.  Ber- 

23  Cal.  179,  83  Am.  Dec.  87 ;  Feeney  kev,  100  la.  136,  69  N.  W.  434,  62  A 

V.  Howard,  79  Cal.  525,  21  Pac.  984,  S.  R.  549;  Edwards  v.  Hartshorn,  72 

12  A.  S.  R.  162,  4  L.E.A.  826;  Moffatt  Kan.  19,  82  Pac.  520,  1  L.R.A. (N.S.) 

V.  Bulson,  96  Cal.  106,  30  Pac.  1022,  1050;  Jones  v.  Tennessee  Bank,  8  B. 

31  A.  S.  R.  192;  Sterling  v.  Pawnee  Mon.   (Ky.)   122,-46  Am.  Dec.  540; 

Ditch  Extension  Co.,  42  Colo.  421,  94  Bentley  v.  Bustard,  16  B.  Mon.  (Ky.) 

Pac.  339,  15  L.R.A.(N.S.)  238;  Clark  643,  63  Am.  Dec.  561;  American  Mut. 

V.  Mutual  Reserve  Fund  L.  Ass'n,  14  Aid  Soc.  v.  Helbum,  85  Ky.  1,  2  S.  W. 
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the  conclusions,  and  of  the  parties  to  state  the  premises.^^  The  allega- 
tion of  a  conclusion  of  law  raises  no  issue,  need  not  be  denied,  and 
its  truth  is  not  admitted  by  a  demurrer  to  the  complaint  containing 
it ;  ^*  and  while  such  conclusions  do  not  help  in  any  way ,^'  and  may 
properly  be  stricken  out  on  motion,^*  it  is  equally  well  settled  that 
a  pleading  is  not  rendered  insufficient  because  it  contains  legal  con- 
clusions in  addition  to  the  facts  which  properly  belong  in  it.*^  Gen- 
erally, pleadings  are  demurrable  where  conclusions  of  law  are  set 
forth  therein,  in  lieu  of  pleadable  facts;  ^*  and  denials  based  thereon 
are^  insufficient  to  tender  an  issue.^'    Yet  where  a  pleading  is  defective 

495,  7  A.  S.  R.  571;  Sebree  Deposit  33  Utah  503,  94  Pac.  989,  14  Ann. 

Bank  v.  Moreland,  96  Ky.  150,  28  S.  Cas.  835;  Jenness  v.  Simpson,  81  Vt. 

W.    153,   29    L.R.A.    305;    Bohon    v.  109,  69  Atl.  646,  130  A.  S.  R.  1029; 

Brown,  101  Ky.  354,  41  S.  W.  273,  72  Davison  v.  Walla  Walla,  52  Wash.  463, 

A.  S.  R.  420,  38  L.R. A.  503 ;  Hone  v.  100  Pac.  981,  132  A.  S.  R.  983,  21 

Presque  Isle  Water  Co.,  104  Me.  217,  L.R.A.(N.S.)   454;  Diek  v.  Northern 

71   Atl.  769,   21  L.R.A.(N.S.)    1021;  Pac.  R.  Co.,  86  Wash.  211,  150  Pat. 

State  V.  Western  Maryland  R.  Co.,  98  8,  Ann.  Cas.  1917A  638;  West  Vir- 

Md.  125,  56  Atl.  394, 103  A.  S.  R  388,  ginia  Transp.  Co.  v.  Standard  Oil  Co., 

1   Ann.   Cas.  598;   Purinton  v.  Jam-  50  W.  Va.  611,  40  S.  E.  591,  88  A. 

rock,  195  Mass.  187,  80  N.  E.  802,  18  S.  R.  895,  56  L.R.A.  804;   Plant  v. 

L.R.  A.  (N.S.)  926;  Atteberry  V.Powell,  Humphries,  66  W.  Va.  88,  66  S.  E. 

29  Mo.  429,  77  Am.  Dec.  579;  Bor-  94,  26  L.R.A.(N.S.)  558;  Hasbrouck 

deaux   v.   Greene,  22  Mont.   254,   56  v.  Armour,  139  Wis.  357,  121  N.  W. 

Pac.  218,  74  A.  S.  R.  600;  Fremont,  157,  23  L.R.A.(N.S.)  876. 

etc.,  R.  Co.  V.  Hagblad,  72  Neb.  773,  Note:  14  Ann.  Cas.  840. 

101  N.  W.  1033,  106  N.  W.  1041,  9  See  also  Carriers,  vol.  5,  p.  70; 

Ann.  Cas.  1096,  4  L.R.A.(N.S.)  254;  Highways,  vol.  13,  p.  237. 

Greeff  v.  Equitable  L.  Assur.  Soc,  160  11.  Little  York  Gold- Washing,  etc., 

N.  Y.  19,  54  N.  E.  712,  73  A.  S.  R.  Co.  v.  Keyes,  96  U.  S.  199,  24  U.  S. 

659,  46  L.R.A.  288;  Wilcox  v.  Roches-  (L.  ed.)  656. 

ter,  190  N.  Y.  137,  82  N.  E.  1119,  13  12.  Swentzel  v.  Holmes,  (Mo.)  175 

Ann.  Cas.  759,  17  L.R.A.(N.S.)  741;  S,  W.  871,  L.R.A.1915E  926. 

Donovan  v.  St.  Anthony,  etc..  Elevator  13.  Gum-Elastic     Roofing     Co.     v. 

Co.,  7  N.  D.  513,  75  N.  W.  809,  66  Mexico  Pub.  Co.,  140  Ind.  158,  39  N. 

A.  S.  R.  674;  Strecker  v.  Railson,  16  E.  443,  30  L.R.A.  700. 

N.  D.  68,  111  N.  W.  612,  8  L.R.A.  14.  Morrison  v.  North  America  Ins. 

(N.S.)  1099;  Weber  v.  Lewis,  19  N.  Co.,  69  Tex.  353,  6  S.  W.  605,  5  A.  S. 

D.   473,   126  N.   W.   105,  34  L.R.A.  R.  63. 

(N.S.)  364;  Hilsinger  v.  Trickett,  86  15.  Hamilton  Nat.  Bank  v.  Nye,  37 

Ohio  St.  286,  99  N.  E.  305,  Ann.  Cas.  Ind.  App.  464,  77  N.  E.  295,  117  A. 

1913D  421;  Berry  v.  Barton,  12  Okla.  S.  R.  333;  Weber  v.  Lewis,  19  N.  D. 

221,  71  Pac.  1074,  66  L.R.A.  513  and  473,  126  N.  W.  105,  34  L,R.A.(N.S.) 

note;  Fahie  v.  Pressey,  2  Ore.  23,  80  364. 

Am.  Dec.  401;  Bellas  v.*  Hays,  5  Serg.  16.  Continental  Jewelry  Co.  v.  Pugh, 

&    R.    (Pa.)    427,   9   Am.   Dec.    385;  168  Ala.  295,  53  So.  324,  Ann.  Cas. 

Waaler  v.  Great  Northern  R.  Co.,  18  1912A  657. 

S.  D.  420,  100  N.  W.  1097,  112  A.  S.  17.  McConoughey   v.    Jackson,   101 

R.   794,  70  L.R.A.  731;   S.  Blaisdell,  Cal.  265,  35  Pac.  863,  40  A.  S.  R,  53; 

.Jr.,  Co.  V.  Citizens'  Nat.  Bank,  96  Tex.  Berry  v.  Barton,  12  Okla.  221,  71  Pac. 

626,  75  S.  W.  292,  97  A.  S.  R.  944,  1074,  66  L.R.A.  513. 

62  L.R.A.  968;  Chesney  v.  Chesney. 
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in  this  respect  and  such  defect  can  be  reached  by  a  motion  to  make 
it  more  specific,  the  objection  cannot  be  taken  by  demurrer.^* 
Examples  involving  legal  conclusions,  in  the  absence  of  facts  to 
which  they  properly  apply,  include  such  words  and  phrases  as  "wrong- 
fully;" i»  "indebted,"  ^o  or  "indebtedness;"  *  "duty;"  s  "without  juris- 
diction;" «  "illegally  certified;"  *  "fraud,"  "fraudulently,"  and  words 
of  similar  import. '^  Very  frequently  the  distinction  between  an  ulti- 
mate fact  and  a  conclusion  of  law  is  lost  sight  of.  Examples  of  such 
facts  as  distinguished  from  legal  conclusions  may  be  instanced  in 
the  pleading  of  "intent"  to  delay,  hinder  and  defraud ;  •  a  "levy"v  on 
execution ; '  the  fact  of  "possession"  and  the  "claim  of  an  adverse 
interest  or  estate;"  ®  or  the  "dissolution"  of  a  corporation.*  Where  a 
question  in  a  particular  case  is  held  to  be  one  of  mingled  law  and 

18.  Thompson  v.  Hamilton  Motor  11  So.  439,  38  A.  S.  R.  109;  Stouflfer 
Co.,  170  Cal.  737,  151  Pac.  122,  Ann.  v.  Smith-Davis  Hardware  Co.,  154  Ala. 
Cas.  1917A  677  and  note;  Phenix  Ins.  301,  45  So.  621,  129  A.  S.  R.  59; 
Co.  V.  Pennsylvania  R.  Co.,  134  Ind.  Fisher  v.  Fielding,  67  Conn.  91,  34 
215,  33  N.  E.  970,  20  L.R.A.  405.  Atl.  714,  52  A.  S.  R.  270,  32  L.R.A. 

19.  Montgomery  v.  Gilmer,  33  Ala.  236;  James  v.  Kelley,  107  Ga.  446,  33 
116,  70  Am.  Dec.  562.  S.  E.  425,  73  A.  S.  R.  135;   Studa- 

20.  Pargoud  v.  Guice,  6  La.  75,  25  baker  v.  Faylor,  170  Ind.  498,  83  N. 
Am.  Dec.  202;  Gray  v.  Osborne,  24  E.  747,  127  A.  S.  R.  397;  Clough  v. 
Tex.  157,  76  Am.  Dec.  99.  Holden,  115  Mo.  336,  21  S.  W.  1071, 

1.  Note:  14  Ann.  Cas.  839.  37  A.  S.  R.  393;  Nichols  v.  Stevens, 

2.  McCune  v.  Norwich  City  Gas  Co.,  123  Mo.  96,  25  S.  W.  578,  27  S.  W. 
30  Conn.  521,  79  Am.  Dec.  278  and  613,  45  A.  S.  R.  514;  York  v.  Steward, 
note;  Hewison  v.  New  Haven,  34  21  Mont.  515,  55  Pac.  29,  43  L.R.A. 
Conn.  136,  91  Am.  Dec.  718  and  note ;  125 ;  Metcalf  v.  Gilmore,  59  N.  H.  417, 
Nickerson  v.  Bridgeport  Hydraulic  47  Am.  Rep.  217;  Warren  v.  Union 
Co.,  46  Conn.  24,  33  Am.  Rep.  1;  Bank,  157  N.  Y.  259,  51  N.  E.  1036, 
Mississinewa  Min.  Co.  v.  Patton,  129  68  A.  S.  R.  777,  43  L.R.A.  256;  Quinn 
Ind.  472,  28  N.  E.  1113,  28  A.  S.  R.  v.  Valiquette,  80  Vt.  434,  68  Atl.  515, 
203;  Chicago,  etc.,  R.  Co.  v.  Barker,  14  L.R.A.(N.S.)  962;  Harrison  v. 
169  Ind.  670,  83  N.  E.  369,  14  Ann.  Wallton,  95  Va.  721,  30  S.  E.  372, 
Cas.  375  and  note,  17  L.R.A.(N.S.)  64  A.  S.  R.  830,  41  L.R.A.  703.  And 
542  and  note;  Consolidated  Gas  Co.  v.  see  Byrne,  etc..  Dry  Goods  Co.  v. 
Connor,  114  Md.  140,  78  Atl.  725,  32  WilHs-Dunn  Co.,  23  S.  D.  221,  121  N. 
L.R.A.(N.S.)    809;  Bishop  v.  Weber,  W.  620,  29  L.R.A.(N.S.)  589. 

139  Mass.  411,  1  N.  E.  154,  52  Am.  6.  Riley  v.  Carter,  76  Md.  681,  25 

Rep.   715;    Baker  v.   Louisville,   etc.,  Atl.  667,  35  A.  S.  R.  443,  19  L.R.A. 

Terminal  R.   Co.,  106  Tenn.  490,  61  489. 

S.  W.  1029,  53  L.R.A.  474.  7.  Hastings    First    Nat.    Bank    v. 

3.  Gum-Elastic  Roofing  Co.  V.  Mexico  Rogers,  13  Minn.  407,  97  Am.  Dec. 
Pub.  Co.,  140  Ind.  158,  39  N.  E.  443,  239. 

30  L.R.A.  700.  8.  Parley's  Park  Silver  Min.  Co.  v. 

4.  Bowers  y.  Smith,  111  Mo.  45,  20  Kerr,  130  U,  S.  256,  9  S.  Ct.  511,  32 
S.  W.  101,  33  A.  S.  R.  491,  16  L.R.A.  U.  S.  (L.  ed.)  906;  Chaves  v.  Myer, 
754.  13  N.  M.  368,  85  Pac.  233,  6  L.R.A. 

6.  Travelers'  Protective  Ass'n  v.  Gil-    (N.S.)  793. 
bert.  111  Fed.  269,  49  C.  C.  A.  309,  55       9.  Harris  v.  Muskingum  Mfg.  Co., 
L.R.A.  538;  Ft.  Payne  Furnace  Co.  v.   4  Blackf.    (Ind.)    267,  29   Am.   Dec 
Ft.  Payne  Coal,  etc.,  Co.,  96  Ala.  472,   372. 
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fact,  it  is  permissible,  and  may  be  proper^  to  plead  both  the  fact  and 
the  legal  conclusion.^^ 

6.  Evidentiary  Facts. — ^The  probative  facts  requisite  to  prove  ulti- 
mate facts  are  matters  of  evidence,  and  need  not  be  pleaded ;  ^^  and 
the  same  rule  applies  to  conclusions  derived  from  the  evidence.** 
While  of  course  it  is  never  necessary  that  pleadings  should  assert, 
in  extenso,  the  evidence  on  which  the  cause  of  action  or  defense  rests, 
yet  where  the  very  essence  of  the  defense,  as,  for  example,  in  rescission, 
in  an  action  for  the  price  agreed  to  be  paid,  depends  on  the  prompt- 
ness with  which  the  purchaser  acted  after  discovery  of  the  breach 
of  warranty,  the  facts,  and  not  alone  the  conclusions,  should  be 
set  out.^'  It  is  to  be  observed  that  there  is  an  essential  difference 
between  matters  of  pleading  and  matters  of  evidence;  in  pleading, 
facts  must  be  directly  and  positively  averred,  while,  as  matter  of  evi- 
dence, conclusions  may  be  inferred,  without  positive  statements,  from 
facts  and  circumstances.** 

7.  Public  Statutes;  General  Custom. — ^It  is  a  well  established  rule 
that  public  statutes  need  not  be  pleaded  by  setting  out  either  the 
contents  or  the  substance  thereof ;  *®  but  of  course  a  different  rule 

10.  Note:  59  L.R.A.  214.  man,  16  Wend.  (N.  Y.)  656,  30  Am. 

11.  Indianapolis,  etc.,  R.  Co.  v.  Dec.  82;  Allen  v.  Patterson,  7  N.  Y. 
Harst,  93  U.  S.  291,  23  U.  S.  (L.  ed.)  476,  67  Am.  Dec.  642;  Gude  v.  Dakota 
898:  Hall  v.  Henderson,  126  Ala.  449,  F.,  etc.,  Ins.  Co.,  7  S.  D.  644,  65  N. 
28  So.  531,  85  A.  S.  R.  63,  61  L.R.A.  W.  27,  58  A.  S.  R.  860;  Switzer  v. 
621;  Strange  v.  Bodcaw  Lumber  Co.,  Sherwood,  80  Wash.  19,  141  Pac.  181, 
79  Ark.  490,  96  S.  W.  152,  116  A.  S.  Ann.  Caa.  1917A  216;  Cameron  v. 
R.  92;  Green  v.  Palmer,  15  Cal.  411,  Hicks,  65  W.  Va.  484,  64  S.  E.  832, 
76  Am.  Dec.  492 ;  Cragg  v.  Los  An-  17  Ann.  Cas.  926 ;  Maginnis  v.  Klnicker- 
geles  Trust  Co.,  164  Cal.  663,  98  Pac.  bocker  lee  Co.,  112  Wis.  385,  88  N. 
1063,  16  Ann.  Cas.  1061;  Jacobson  v.  W.  300,  69  L.R.A.  833. 

Oakland  Meat,  etc.,  Co.,  161  Cal.  425,       12.  Gray  v.  Osborne,  24  Tex.  157, 

119  Pac.  653,  Ann.  Cas.  1913B  1194;  76  Am.  Dec.  99. 

Gibson  v.  Robinson,  90   Ga.  756,  16       13.  Continental  Jewelry  Co.  v.  Pugh, 

S.  E.  969,  36  A.  S.  R.  250;  B.  Shon-  168  Ala.  295,  53  So.  324,  Ann.  Cas. 

inger  Co.  v.  Mann,  219  111.  242,  76  N.  1912A  667. 

E.  354,  3  L.R.A.  (N.S.)  1097;  Barnes       14.  Louisville,  etc.,  R.  Co.  v.  Corps, 

V.  Chicago  Typographical  Union  No.  124  Ind.  427,  24  N.  E.  1046,  8  L.R.A. 

16,  232  111.  424,  83  N.  E.  940, 13  Ann.  636.    See  infra,  par.  9,  as  to  certainty 

Cas.  54,  14  L.R.A.(N.S.)  1018;  Rollet  in  pleading. 

V.  Heiman,  120  Ind.  511,  22  N.  E.  666,       15.  Scott  v.  Sandford,  19  How.  393, 

16  A.  S.  R.  340;  Robinson  v.  Berkey,  16  U.  S.  (L.  ed.)  691;  French  e.  Cali- 

100  la.  136,  69  N.  W.  434,  62  A.  S.  fomia,  146  Cal.  604,  80  Pac^.  1031,  2 

R.  549;  Wallace  V.  Detroit,  etc.,  R.  Co.,  Ann.  Cas.  766,  69  L.R.A.  656;  Leone 

176  Mich.  128,  142  N.  W.  558,  Ann.  v.  Kelly,  77  Conn.  669,  60  Atl.  136,  1 

Cas.  1915B  631;  Sargent  v.  St.  Louis,  Ann.   Cas.  947;  Chicago,  etc.,  R.  Co. 

etc.,  R.  Co.,  114  Mo.  348,  21  S.  W.  823,  v.  Dillon,  123  111.  670,  15  N.  E.  181, 

19  L.R. A.  460 ;  Coquillard  v.  Hovey,  6  A.  S.  R.  559 :  Fowler  Packing  Co.  v. 

23  Neb.  622,  37  N.  W.  479,  8  A.  S.  R.  Enzenpei^er,   77   Kan.   406,   94   Pac. 

134;  McClusky  v.  Gerhauser,  2  Nev.  995,   15   L.R.A.(N.S.)    784;    Peru   v. 

47,  90  Am.  Dec.  512;  Church  v.  Gil-  Barrett,  100  Me.  213.  60  Atl.  968,  109 
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averments  direct  and  positive,  and  not  leave  them  to  be  deduced  by 
argument  and  inference,^^  or  from  mere  recitals,**  and  much  less 
by  exhibits  merely  attached  to  the  pleading.*'  If  he  omits  essential 
facts  therefrom,  or  states  such  facts  therein  as  show  that  he  is  not 
entitled  to  relief,  he  must  suffer  the  consequences  of  his  pleading,  for 
in  such  case  he  fails  to  state  the  facts  constituting  a  cause  of  action 
and  the  pleading  is  demurrable.*®  It  is  obvious  that  this  must  be 
the  rule  in  actions  at  law,  in  equity,**  and  in  criminal  actions.*®  In 
many  modern  codes  the  rule  has  been  crystallized  in  the  statement 
that  averments  of  facts  constituting  a  cause  of  action  or  defense  should 
be  framed  in  ordinary  and  concise  language,*  which  means,  of  course, 
that  the  pleading  must  be  reasonably  definite  and  certain,*  and  not 
prolix.'    If  a  subject  comprehends  multiplicity  of  matter,  and  a  great 

15.  Green  V.  Palmer,  15  Cal.  411,  76  18.  Lawler  v.  Murphy,  68  Conn.*294, 
Am.  Dec.  492;  Burkett  v.  Griffith,  90  20  Atl.  467,  8  L.R.A.  113;  McClinton 
Cal.  532,  27  Pac.  627,  25  A.  S.  R.  151,   v.  Chapin,  54  Fla.  510,  45  So.  35,  14 

13  L.R.A.  707;  State  v.  Superior  Ct.,  Ann.  Cas.  365;  Ellinghouse  v.  Ajax 
148  Cal.  55,  82  Pac.  672,  2  L.R.A.  Livestock  Co.,  51  Mont.  275,  152  Pac. 
(N.S.)  643;  Supply  Ditch  Co.  v.  El-  481,  L.R.A.1916D  836.  See  infra,  par. 
liott,  10  Colo.  327,  16  Pac.  691,  3  A.  69  et  seq.,  as  to  demurrers. 

S.  R.  586;  Thomas  v.  Clarkson,  125  19.  Lane  v.  Ewing,  31  Mo.  75,  77 
Ga.  72,  54  S.  E.  77,  6  L.R.A.(N.S.)  Am.  Dec.  632;  Longshore  Printing  Co. 
658;  Fortune  v.  English,  226  111.  262,   v.  Howell,  26  Ore.  527,  38  Pac.  547, 

80  N.  E.  781,  117  A.  S.  R.  253,  9  46  A.  S.  R.  640,  28  L.R.A.  464.  See 
Ann.  Cas.  77,  12  L.R.A.(N.S.)  1005;  also  DivoROB  and  Separation,  vol.  9, 
Cobum  V.  New  Telephone  Co.,  156  p.  416;  Injunctions,  vol.  14,  p.  330. 
Ind.  90,  59  N.  E.  324,  52  L.R.A.  671;  20.  See  Indictments  and  Inporma- 
Baltzell  V.  Nosier,  1  la.  588,  63  Am.  tions,  vol.  14,  p.  174. 

Dec.  466;  Hundley  v.  Louisville,  etc.,  1.  Rey  v.  Simpson,  22  How.  341,  16 

R.  Co.,  105  Ky.  162,  48  S.  W.  429,  88  U.  S.  (L.  ed.)  260;  Ely  v.  New  Mexico, 

A.  S.  R.  298,  63  L.R.A.  289:  Robey  etc.,  R.  Co.,  129  TJ.  S.  291,  9  S.  Ct. 

▼.  State,  94  Md.  61,  50  Atl.  411,  89  A.  293,  32  U.  S.  (L.  ed.)  688;  Robinson 

S.  R.  406;  Creen  v.  Michigan  Cent.  Consol.   Mining    Co.    v.   Johnson,   13 

R   Co.,  168  Mich.  104,  133  N.  W.  956,  Colo.  258,  22  Pac,  469,  5  L.R.A.  769; 

Am.  Cas.  1913C  98;  State  v.  Associat-  Baltzell  v.  Nosier,  1  la.  688,  63  Am. 

ed  Press,  159  Mo.  410,  60  S.  W.  91,  Dec.  466. 

81  A.  S.  R.  368,  51  L.R^.  161 ;  2.  Drennen  v.  Mercantile  Trust,  etc., 
Schwindt  v.  Lane  Potter  Lumber  Co.,  Co.,  116  Ala.  592,  23  So.  164,  67  A. 
40  Mont.  537,  107  Pac.  818,  135  A.  S.  S.  R.  72,  39  L.R.A.  623;  Montgomery 
R.  639;  Ward  v.  Clark,  2  Johns.  (N.  Traction  Co.  v.  Fitzpatrick,  149  Ala. 
Y.)  10,  3  Am.  Dec.  383;  Lewis  v.  511,  43  So.  136,  9  L.R.A.(N.S.)  851; 
Culbertson,  11  Serg.  &  R.   (Pa.)  48,  Kansas  City  Southern  R.  Co.  v.  Lralie, 

14  Am.  Dec.  607 ;  Law  v.  Waldron,  112  Ark.  306,  1G7  S.  W.  83,  Ann.  Cas. 
230  Pa.  St.  468,  79  Atl.  647,  Ann.  1915B  834;  Topeka  v.  Crawford,  78 
Cas.  1912A467;  Thompson  v.  Munger,  Kan.  583,  96  Pac.  862,  16  Ann.  Cas. 

15  Tex.  523,  65  Am.  Dec.  176;  Grimes  403,  17  L.R.A.(N.S.)  1156;  Fears  v. 
V.  Gates,  47  Vt.  694, 19  Am.  Rep.  129.  Albea,  69  Tex.  437,  6  S.  W.  286,  6 

16.  See  infra,  par.  11.  A.  S.  R.  78. 

17.  Burkett  v.  Griffith,  90  Cal.  532,  Notes:  59  L.R.A.  216;  Ann.  Cas. 
27  Pac.  627, 25  A.  S.  R.  151, 13  L.R.A.  1913D  123. 

707.  See  infra,  par.  39  et  seq.,  as  to  3.  Harlan  v.  Bemie,  22  Ark.  217, 
exhibits.  76  Am.  Dec.  428;  Creen  v.  Michigan 
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variety  of  facts,  general  pleading  is  allowed,  in  order  to  avoid  pro- 
lixity.^ And  even  though  a  plea  is  meager  in  its  statement  of  facts, 
if  no  exception  is  made,  it  may  be  sufficient  to  require  the  court  to 
submit  to  the  jury  the  issue  sought  to  be  raised  by  it.*  The  usual 
test  as  to  the  declaration  is  that  it  should  state  the  cause  of  action  with 
such  a  reasonable  degree  of  certainty  as  will  give  fair  notice  to  the 
defendant  of  the  character  of  the  claim  or  demand  made  against  him 
so  as  to  enable  him  to  prepare  for  his  defense;  ^  and  the  same  general 
regard  for  fair  notice  to  an  adversary  as  to  the  scope  of  proof  under 
the  issues  is,  in  its  last  analysis,  the  vital  test  as  to  the  proper  plead- 
ing of  defenses,  and  the  determining  factor  as  to  whether  they  may 
be  comprehended  under  the  general  issue  or  should  be  specifically 
set  forth.'  In  furthering  this  general  purpose  of  all  pleading  the 
courts  will  look  rather  to  substance  than  to  form.^ 

10.  Language  of  Pleading. — ^Language  in  pleading  must  be  given 
its  reasonable  and  ordinary  meaning  and  import;®  and  paramount 
regard  should  be  given  to  substance  rather  than  to  form.*^  The  effect 
of  a  pleading  is  not  necessarily  determined  by  the  technical  definition 
of  a  single  word.  Words  used  in  a  pleading  must  be  construed  with 
reference  to  the  context,  and,  when  it  is  apparent  that  a  word  is  not 

Cent.  R.  Co.,  168  Mich.  104,  133  N.  N.    E.   306,    Ann.    Cas.   1913D   421; 

W.  956,  Ann.  Cas.  1013C  98.  Western  Union   Tel.   Co.  v.  Mitchell, 

4.  Chicago,  etc.,  R.  Co.  v.  Wolcott,  91  Tex.  454,  44  S.  W.  274,  66  A.  S. 
141  Ind.  267,  39  N.  E.  451,  50  A.  S.  R.  906,  40  L.R.A.  209;  Pugmire  v. 
R  320.  Oregon   Short  Line  R.  Co.,  33  Utah 

5.  Kampmann  v.  Rothwell,  101  Tex.  27,  92  Pac.  762,  126  A.  S.  R.  805,  14 
535,  109  S.  W.  1089,  17  L.R.A.(N.S.)  Ann.  Cas.  384,  13  L.R.A.(N.S.)  565; 
758.  Chesney  v.  Chesney,  33  Utah  503,  94 

6.  Bradstreet  v.  Thomas,  12  Pet.  59,  Pac.  989,  14  Ann.  Cas.  835. 

9  U.  S.  (L.  ed.)  999;  HiU  v.  Menden-  7.  See  infra,  par.  122  et  seq.,  as  to 

hall,  21  Wall.  453,  22  U.  S.  (L.  ed.)  general  issue  and  special  defenses. 

616 ;  Garrett  v.  Louisville,  etc.,  R.  Co.,  8.  Bradstreet  v.  Thomas,  12  Pet.  59, 

235  U.  S.  308,  a5  S.  Ct.  32,  59  U.  S.  9  U.  S.  (L.  ed.)  999. 

(L.   ed.)    242;   Camp   v.   Ocala  First  9.  Atlantic,  etc.,  R.    Co.   v.   Laird, 

Nat.  Bank,  44  Fla.  497,  33  So.  241, 103  164  U.  S.  393,  17  S.  Ct.  120,  41  U.  S. 

A.  S.  R.  173;  Riley  v.  Wrightsville,  (L.  ed.)  485;  Stallings  v.  Newman,  26 

etc.,  R.  Co.,  133  Ga.  413,  65  S.  E.  890,  Ala.  300,  62  Am:  Dec.  723 ;  Brown  v. 

18   Ann.   Cas.   208,   24  L.R.A.(N,S.)  Brown,  71  Neb.  200,  98  N.  W.  718, 115 

379;  Lapp  v.  Stanton,  116  Md.  197,  A.  S.  R.  568,  8  Ann.  Cas.  632;  Pier- 

81   Atl.   675,  Ann.   Cas.   1913C   755;  stoff  v.  Jorges,  86  Wis.  128,  56  N.  W. 

Garland  v.   Western  Union   Tel.   Co.,  735,  39  A.  S.  R.  881;  Austin  v.  Chi- 

118  Mich.  369,  76  N.  W.  762,  74  A.  S.  cago,  etc.,  R.  Co.,  143  Wis.  477,  128 

R.    394,  43  L.R.A.   280;   CaldweU  v.  N.  W.  265,  31  L.R.A.(N.S.)   158. 

Ryan,  210  Mo.  17,  108  S.  W.  533, 124  Note :  14  Ann.  Cas.  571. 

A.   S.  R.  717,  14  Ann.  Cas.  314,  16  10.  Lapp  v.  Stanton,  116  Md.  197, 

Ii.R.A.(N.S.)  494;  Harmony  v.  Bing-  81  Atl.   675,   Ann.   Cas.   1913C   755; 

ham,  12  N.  Y.  99,  62  Am.  Dec.  142;  Thorpe  v.  Rankin,  19  N.  J.  L.  36,  38 

Weber  v.  Lewis,  19  N.  D.  473,  126  N.  Am.  Dec.  531 ;  Ball  v.  Paquin,  140  N. 

W.   105,  34  L.R.A.(N.S.)    364;   Hil-  C.  83,  52  S.  E.  410,  3  L.R.A.(N.S.) 

singer  v.  Tiickett.  86  Ohio  St.  286,  99  307, 
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• 

used  in  the  statutory  sense,  eourts  will  interpret  it  in  the  light  of  its 
relation  to  and  as  explained  by  the  pleadings  as  a  whole.^^  A  statute, 
in  requiring  declarations  and  other  pleadings  to  be  drawn  in  the 
English  language,  contemplates  the  use  of  English  letters  and  words, 
allowing  customary  abbreviations  which  would  not  obscure  the  sense, 
and  figures  for  the  purpose  of  expressing  numbers  merely.**  But 
where  a  written  agreement  is  fully  set  out  in  a  pleading,  the  meaning 
of  words  or  abbreviations  used  therein  may  be  proved  on  the  trial 
for  the  purpose  of  enabling  the  court  to  interpret  them,  and  the  oral 
evidence  of  their  njeaning  need  not  be  stated  in  the  pleading.**  A 
pleader  need  not  state  his  cause  of  action  with  syllogistic  accuracy. 
If  bad  grammar  does  not  vitiate  a  declaration,  other  faults  of  style 
ought  not  to  have  that  effect,  unless  they  produce  such  a  degree  of 
obscurity  as  to  give  rise  to  the  belief  that  the  tribunal  before  whom 
the  cause  is  heard  might  be  misled  as  to  the  true  issue.**  However, 
the  want  of  an  essential  averment  cannot  be  supplied  by  changing 
the  natural  meaning  of  words.** 

11.  Recitals. — As  a  corollary  of  the  rule  that  facts,  not  conclusions, 
must  be  averred,  it  is  also  a  rule  that  facts  must  be  pleaded  directly 
and  positively  and  not  by  way  of  recital.**  Yet,  when  the  participial 
form  of  verbs  is  used  in  stating  such  facts,  instead  of  tenses  conveying 
the  sense  of  more  positive  statement,  while  such  form  of  statement  is 
not  to  be  commended,  still,  if  it  is  plain  that  the  facts  are  intended 
to  be  positively  stated  and  alleged,  such  mode  of  allegation  will  not 
render  the  pleading  bad  on  demurrer.*'  And  so,  too,  the  fault  in 
pleading  by  way  of  recital  may  be  counteracted  by  other  facts  well 
pleaded.*® 

12.  Pleading  According  to  Legal  .Effect — ^It  is  a  familiar  rule  of 
pleading  that  a  written  instrument  may  be  declared  on  according  to 
its  legal  import  and  effect,  rather  than  in  its  literal  form ;  *•  and  the 

11.  Pfeiffer  v.  Norman,  22  N.  D.  A.  S.  R.  186;  Chicago,  etc.,  R.  Co.  v. 
168,  133  N.  W.  97,  38  L.R.A.(N.S.)  Barker,  169  Ind.  670,  83  N.  E.  369, 
891.  14  Ann.   Cas.   375,   17  L.R.A.(N.S.) 

12.  Clark  v.  Stoughton,  18  Vt.  50,  542;  Cleveland,  etc.,  R.  Co.  v.  Huddle- 
44  Am.  Dec.  361.  ston,  21  Ind.  App.  621,  52  N.  E.  1008, 

13.  Berry  v.  Kowalsky,  95  Cal.  134,  69  A.  S.  R.  385;  Whitton  v.  Whitton, 
30  Pac.  202,  29  A.  S.  R.  101  and  note.  38  N.  H.  127,  75  Am.  Dec.  163;  Em- 

14.  Holt  V.  Penobscot,  56  Me.  15,  merson  v.  Botkin,  26  Okla.  318,  109 
96  Am.  Dec.  429.  Pac.  531,  138  A.  S.  R.  953,  29  L.R.A. 

15.  Miles  V.  Vanhom,  17  Ind.  245,  (N.S.)  786;  Battrell  v.  Ohio  River  R. 
79  Am.  Dec.  477.  Co.,  34  W.  Va.  232,  12  S.  E.  699,  11 

16.  Burkett  v.  ariffith,  90  Cal.  532,  L.R.A.  290. 

27  Pac.  527,  25  A.  S.  R.  151, 13  L.R.A.  17.  Battrell  v.  Ohio  River  R.  Co., 

711;  Green  v.  Palmer,  15  Cal.  411,  76  34  W.  Va.  232, 12  S.  E.  699, 11  L.R.A. 

Am.  Dec.  492 ;  McPhail  v.  People,  160  290. 

111.  77,  43  N.  E.  382,  52  A.  S.  R.  306;  18.  Dickey  v.  Malechi,  5  Mo.  177, 

Indianapolis,  etc.,  Transit  Co.  v.  Fore-  34  Am.  Dec.  130. 

man,  162  Ind.  85,  69  N.  E.  t)o9,  102  19.  Dugan  v.  United  States,  3  Wheat. 

448 


21  R.  C.  L.  PLEADING  §  13 

same  rule  applies*  to  ordinances,  measures  or  laws  not  judicially 
noticed  by  the  courts.-^  While  ordinarily  a  written  contract  should, 
in  pleading,  be  set  out  according  to  its  legal  effect,  yet  where  its  true 
meaning  is  doubtful,  it  is  best  to  set  it  out  in  hsec  verba,  and  leave 
the  court  to  construe  it.^  In  setting  forth  a  breach  of  contract,  or  a 
defense  based  thereon,  the  substance  of  the  instrument  must  be 
averred  in  the  pleading,  or  the  contract  itself  must  be  set  forth.  A 
party  cannot  be  permitted  to  withhold  the  statement  of  the  terms 
showing  the  obligation  until  the  production  of  the  evidence;  ^  and  a 
presumption  against  him  as  to  the  contents  of  an  instrument  will 
arise  when  he  bases  a  claim  on  it  without  setting  it  forth  in  hsec  verba 
or  making  averments  which  definitely  show  its  contents.*  If  a  con- 
tract is  recited  in  hsec  verba,  the  recital  must  be  strictly  accurate. 
On  the  other  hand,  if  the  instrument  is  declared  on  according  to  its 
legal  effect,  that  effect  must  be  truly  stated ;  and  if  there  is  a  failure 
in  either  mode,  an  exception  may  be  taken  for  the  variance,  and  the 
instrument  cannot  be  given  in  evidence.*  But  in  all  cases  an  instru- 
ment set  out  in  pleadings,  though  called  by  a  wrong  name,  is  to  have 
effect  according  to  the  intention  of  the  parties.*  Though  a  plaintiff 
is  not  bound  to  state  the  legal  effect  of  the  facts  set  out  in  his  petition, 
yet,  having  done  so,  he  cannot  complain  if  his  adversary  and  the 
court  accept  and  act  on  his  own  theory,  especially  when  the  petition 
is  ambiguous  and  will  support  that  theory  as  well  or  better  than 
any  other.* 

13.  Matters  of  Form;  Inadvertent  Omissions. — ^In  modern  juris- 
prudence defects  in  mere  matters  of  form  in  pleading  are  not  regarded 

180,  4  U.  S.  (L.ed.)  362;  Metropolitan  Ins.  Co.,  6  HiU  (N.  Y.)  476,  41  Am. 

Bank  v.  Guttschlick,  14  Pet.  19,  10  U.  Dec.  759. 

S.    (L.    ed.)    335;    Sullivan    v.    Iron  2.  Johnson  v.  Robinson  Consolidated 

Silver  Min.  Co.,  109  U.  S.  550,  3  S.  Min.  Co.,  13  Colo.  258,  22  Pac.  459,  5 

Ct.    339,   27    U.    S.    (L.    ed.)    1028;  L.R.A.  769  and  note;  Western  Union 

Struthers  v.  Drexel,  122  U.  S.  487,  7  Telegraph  Co.  v.  State,  165  Ind.  492, 

S.  Ct.  1293,  30  U.  S.  (L.  ed.)  1216;  76  N.   E.   100,  6  Ann.    Cas.   880,   3 

Lent  V.  Padelford,  10  Mass.  230,  6  Am.  L.R.A. (N.S.)  153. 

Dec.  119;  Commercial  Bank  v.  French,  3.  Consolidated  Coal   Co.  v.  Peers, 

21  Pick.    (Mass.)   486,  32  Am.   Dec.  166  111.  361,  46  N.  E.  1105,  38  L.R.A. 

280;  Mitchell  v.  Welch,  17  Pa.  St.  339,  624. 

55  Am.  Dec.  557  and  note;  Nash  v.  4.  Sheehy  v.  Mandeville,  7  Cranch 

Skinner,  12  Vt.  219,  36  Am.  Dec.  338;  208,  3  U.  S.  (L.  ed.)  317;  Ferguson 

State  V.  McGuire,  46  W.  Va.  328,  33  v.  Harwood,  7  Cranch  408,  3  U.  S. 

S.  E.  313,  76  A.  S.  R.  822;  Riley  v.  (L.  ed.)   386;  Spangler  v.  Pugh,  21 

Yost,  58  W.  Va.  213,  52  S.  E.  40,  1  HI.   85,  74  Am.  Dec.   77;   Walsh   v. 

L.R.A.(N.S.)    777;    Brown   v.    Cook,  Gilmor,  3  Harr.  &  J.   (Md.)   383,  6 

(W.  Va.)  87  S.  E.  454,  L.R.A.1916D  Am.  Dec.  502.     See  infra,  par.  152 

220.  et  seq. 

20.  Green  v.  Tidball,  26  Wash.  338,  5.  Thornton   v.   Mulqninne,  12   la. 

67  Pac.  84,  55  L.R.A.  879.    See  supra,  549,  79  Am.  Deo.  648. 

par.  4.  6.  Note:  60  LR.A.(N.S.)  32. 

1.  Bayley  v.  Onondaga  County  Mut. 
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with  the  same  seriousness  as  under  ancient  practice.'  For  example, 
at  common  law,  allegation  of  time  was,  in  general,  a  mere  form. 
Where  mere  form  in  pleading  has  been  abolished  by  statute,  such 
allegation  may,  in  general,  be  wholly  omitted.  In  those  cases  only 
where  a  statement  of  time  in  common  law  pleading  was  material  and 
traversable  need  the  time  now  be  stated.^  Likewise,  inadvertent  omis^ 
sions  of  facts  from  a  pleading,  especially  where  the  omitted  facts 
are  unimportant,  or  where  they  may  be  covered  by  broad  and  gen- 
eral allegations,  are  generally  looked  upon  leniently  by  the  courts, 
and  especially  so  after  verdict;  but  a  studious  omission  of  important 
facts  from  a  pleading  cannot  be  favored ;  and  this  is  particularly  true 
where  the  pleading  is  attacked  before  trial,  and  by  demurrer.* 

14.  General  and  Specific  Averments. — ^While  ordinarily  averments 
must  be  made  with  particularity,*®  general  averments  are  sometimes 
appropriate,  and  are  often  deemed  sufficient,  at  least  against  a  general 
demurrer,**  or  after  verdict.**  And,  since  a  negative  averment  can- 
not be  made  with  the  same  particularity  as  an  affirmative  one,  the 
rule  is  that  in  such  case  a  general  averment  is  ordinarily  sufficient.** 
It  is  a  general  rule  that  specific  averments  in  a  pleading  must  be  given 
precedence  over  general  averments,**  inasmuch  as  the  general  allega- 
tions are  to  be  deemed  explained,  limited,  and  controlled  by  the  special 
allegations.**^  And,  a  fortiori,  allegations  which  are  mere  conclusions 
of  the  pleader  cannot  control  special  facts  alleged.*®  Accordingly, 
an  allegation  of  a  grant  is  not  sufficient  if  the  contents  of  the  deed 

7.  Backus  v.  Clark,  1  Kan.  303,  83  Vt.  605,  68  Atl.  651,  130  A.  S.  K. 
Am.  Dec.  437;  Casey  Pure  Milk  Co.  1009  (argumentative  allegations  as  to 
V.  Booth  Fisheries  Co.,  124  Minn.  117,  delivery  of  deed).  See  infra,  par.  64, 
144  N.  W.  450,  51  L.R.A.(N.S.)  640;  65,  as  to  negligence  pleaded  in  general 
Girard  v.  St.  Louis  Car  Wheel   Co.,  terms. 

123  Mo.  358,  27  S.  W.  648,  46  A.  S.  12.  Carroll  v.  Peake,  1  Pet.  18,  7 
R.  556,  25  L.R.A.  614.  U.  S.  (L.  ed.)  34. 

8.  Backus  v.  Clark,  1  Kan.  303,  83  13.  Evansville,  etc.,  R.  Co.  v.  Crist, 
Am.  Dec.  437.  116  Ind.  446,  19  N.  E.  310,  9  A.  S.  R. 

9.  Lapere  v.  Luckey,  23  Kan.  534,   865,  2  L.R.A.  450. 

33  Am.  Rep.  196.  14.  Cleveland,  etc.,  R.  Co.  v.  Berry, 

10.  See  supra,  par.  3,  5,  relating  152  Ind.  607,  53  N.  E.  415,  46  L.R.A. 
to  conclusions;  supra,  par.  9,  as  to  33;  De  Ruiter  v.  De  Ruiter,  28  Ind. 
certainty  in  pleading;  and  supra,  par.  App.  9,  62  N.  E.  100,  91  A.  S.  R.  107; 
11,  as  to  recitals.  Champaign  County  v.  Church,  62  Ohio 

11.  Carrol  v.  Peake,  1  Pet.  18,  7  St.  318,  57  N.  E.  60,  78  A.  S.  R,  718, 
U.  S.  (L.  ed.)  34  (as  to  readiness  and  48  L.R.A.  738. 

request) ;  State  v.  Harris,  3  Ark.  570,  16.  Haley  v.  Missouri  Pac.  R.  Co., 

36  Am.  Dec.  460  (as  to  citizenship) ;  197  Mo.  15,  93  S.  W.  1120,  114  A.  S. 

McArthur  v.  Clark,  86  Minn.  165,  90  R.  743. 

N.  W.  369,  91  A.   S.  R.  333   (as  to  Notes:   59   L.R.A.   221;   24  L.R.A. 

ownership);    Saunders    v.    Stotts,    6  (N.S.)  789. 

Ohio  380,  27  Am.  Dec.  263  (plea  gen-  16.  Indianapolis,  etc..  Transit  Co.  v. 

erally  of  "fraud,   covin   and  misrep-  Foreman,  162  Ind.  85,  69  N.  E.  669, 

resentation") ;  Dunlevy  v.  Fenton,  80  102  A.  S.  R.  185. 
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are  set  out  and  fail  to  show  any  such  gr&nt.^^  And  if  the  allegation 
in  a  plea  is  intended  as  an  averment  that  a  note  was  conditional  in 
its  origin,  then  it  is  inadmissible  as  contradicting  the  not«,  which  on 
its  face  is  absolute.^^  Following  the  general  rule,  it  is  clear  that  a 
denial  of  an  allegation  by  a  general  denial  is  nullified  by  a  special 
averment  in  an  affirmative  defense  of  the  truth  of  the  allegation 
which  had  been  denied.^* 

15.  Alternative  and  Cumulative  Averments;  Adoption  of  Aver- 
meats  by  Reference. — ^A  pleading  must  state  the  cause  of  action  by 
direct  averments,  and  not  by  averments  in  the  alternative.  In  gen- 
eral a  violation  of  this  rule  vitiates  the  pleading.*^  Where  the  only 
effect  of  such  allegations  is  to  make  the  pleading  uncertain,  the  remedy 
is  by  motion ;  but  where  the  complaint  alleges  in  the  alternative  two 
statements  of  fact,  one  of  which  is  sufficient  to  constitute  a  cause  of 
action  and  the  other  not,  they  neutralize  each  other,  and  demurrer 
will  lie.^  Where,  however,  the  averments  of  the  complaint  refer  to 
the  same  ultimate  fact,  and  each  of  them  is  pertinent  to  the  single 
cause  of  action,  the  pleading  is  not  open  to  the  objection  that  it  is 
alternative.*  A  most  reasonable  modification  of  the  general  rule  is 
made  in  some  jurisdictions  in  that  alternative  allegations  are  per- 
mitted where  in  the  declaration  it  is  shown  that  the  exact  relations 
between  the  defend&nts  existing  at  the  time  the  cause  of  cu^tion  arose 
were  not  definitely  known  to  anyone  but  themselves,  and  for  this 
reason  the  plaintiff  is  doubtful  about  the  particular  facts  which  he 
can  establish  on  the  trial.'  It  has  been  held  that  an  allegation  in  the 
alternative,  relating  to  a  question  of  residence  as  jurisdictional,  will 
not  be  construed  as  destroying  jurisdiction.*  Of  course  an  allegation 
obviously  untrue  cannot  be  regarded ;  •  and  an  immaterial  incon- 
sistency between  averments  will  be  disregarded.* 

16.  Paragraphing. — The  question  whether  a  pleading  complies 
with  such  statutory  rules  as  require  that  the  complaint  set  forth  the 

17.  Stewart  v.  White,  128  Ala.  202,  14  L.R.A.(N.S.)  886;  Grbich  v.  Pitts- 
30  So.  526,  65  L.R.A.  211.  burg  Iron  Ore  Co.,  119  Minn.  356, 138 

18.  Clap  V.  Day,  2  Greenl.    (Me.)  N.  W.  309,  Ann.  Cas.  1914A  1238. 
305,  11  Am.  Dec.  99.  Note :  15  Ann.  Cas.  90. 

19.  Seattle  Nat.  Bank  v.  Carter,  13  2.  Note:  Ann.  Cas.  1914A  1240. 
Wash.  281,  43  Pac.   331,  48  L.R.A.  3.  Floyd  v.  Patterson,  72  Tex.  202, 
177.  10  S.  W.  526,  13  A.  S.  R.  787. 

20.  Anniston  Electric,  etc.,  Co.  v.  4.  Hinkle  v.  Lovelace,  204  Mo.  208, 
Rosen,  159  Ala.  195,  48  So.  798,  133  102  S.  W.  1015,  120  A.  S.  R.  698,  11 
A.  S.  R.  32;  Casey  Pure  Milk  Co.  v.  Ann.  Caa.  794,  11  L.R.A.(N.S.)  730. 
Booth  Fisheries  Co.,  124  Minn.  117,  5.  Grand  Trunk  Western  R.  Co.  v. 
144  N.  W.  450,  51  L.R.A.(N.S.)  640;  South  Bend,  174  Ind.  203,  89  N.  E. 
Stone  V.  Graves,  8  Mo.  148,  40  Am.  885,  91  N.  E.  809,  36  L.R.A.(N.S.) 
Dec  131.  850. 

Note:  Ann.  Cas.  1914A  1239.  6.  Lewis  v.  New  York  life  Insur- 

1.  Anderson  v.  Minneapolis,  etc.,  R.  ance  Co.,  181  Fed.  433,  104  C.  C.  A» 
Co.,  103  Minn.  224,  114  N.  W.  1123,   181,  30  L.R.A.(N.S.)  1202. 
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cause  of  action  in  orderly,  distinct  and  numbered  paragraphs  must 
be  left  largely  to  the  discretion  of  the  trial  judge,  and  to  the  rules  of 
local  practice.'  That  distinct  offenses  are  not  set  out  in  separate  para- 
graphs may  be  met  by  a  motion  to  paragraph  or  to  make  more  definite 
or  certain,  as  the  particular  circumstances  of  the  case  and  the  local 
laws  may  determine;  and  usually  this  fault  in  pleading  is  not  made 
a  ground  of  demurrer.®  In  a  case  where  it  is  not  obvious  that  the 
petition  states  more  than  one  cause  of  action,  it  has  been  held  that 
it  is  not  error  to  overrule  a  motion  to  require  the  plaintiff  to  state 
separately  and  number  the  several  causes  of  action,  when  the  motion 
is  a  general  one  and  fails  to  specify  wherein  the  petition  states  more 
than  one  cause  of  action.*  Ordinarily  where  the  proper  remedy  is 
not  pursued  in  the  lower  court,  the  question  cannot  be  raised  on 
appeal.*^ 

17.  Sham  and  Irrelevant  Pleadings  Generally. — A  sham  pleading 
is  defined  as  one  that,  while  in  good  form,  is  false  in  fact;  and  these 
words  "false"  and  "sham"  as  applied  to  pleadings  are  usually  con- 
strued as  synonymous.^*  The  chief  characteristic  of  a  sham  plead- 
ing being  its  undoubted  falsity,**  it  follows  that  averments  are  not 
sham  where  they  are  not  false  in.  fact  or  pleaded  in  bad  faith.*'  A 
frivolous  answer  is  one  that  does  not,  in  any  view  of  the  facts  pleaded, 
present  a  defense  to  the  action ;  **  or  it  is  one  which  forms  or  tenders 
no  material  issue.**  And  so  in  a  case  where  a  denial  is  contrary  to 
an  admission,  the  admission  must  prevail,  and  the  denial  should  be 
stricken  out  as  sham  or  irrelevant.** 

18.  Surplusage  or  Redundant  Matter. — Surplusage  consists  in  alleg- 
ing facts  other  than  those  necessary  to  the  sufficiency  of  the  pleading.*' 

7.  Atlanta,  etc.,  R.  Co.  v.  Camp,  130  12.  Patrick  v.  McManus,  14  Colo. 
Ga.  1,  60  S.  E.  177,  124  A.  S.  R.  151,  65,  23  Pac.  90,  20  A.  S.  R.  253;  Peo- 
14  Ann.  Cas.439, 15L.R.A.(N.S.)  594.  pie  v.  McCumber,  18  N.  Y.  315,  72 

8.  Louisville,  etc.,  R.   Co.  v.  Com.,  Am.  Dec.  515  and  note. 
102  Ky.  300,  43  S.  W.  458,  53  L.R. A.  Note :  70  Am.  Dec.  635. 

149.     See  infra,  par.  71  et  seq.,  as  to       13.  Miser  v.  0*Shea,  37  Ore.  231,  62 

grounds   of   demurrer  generally,   and  Pac.  491,  82  A.  S.  R.  751. 
infra,  par.  146,  as  to  motion  to  make       14.  State  v.  Webber,  96  Minn.  422, 

more  definite  and  certain.  *  105  N.  W.  490,  113  A.  S.  R.  630  and 

9.  Cockrell  v.  Sehmitt,  20  Okla.  207,  note. 

94  Pac.  521,  129  A.  S.  R.  737.  15.  Hayward   v.    Grant,    13    Minn. 

10.  Louisville,  etc.,  R.  Co.  v.  Com.,  165,  97  Am.  Dec.  228;  People  v.  Mc- 
102  Ky.  300,  43  S.  W.  458,  53  L.R.A.  Cumber,  18  N.  Y.  315,  72  Am.  Dec. 
149.  515. 

11.  Piercy  v.  Sabin,  10  Cal.  22,  70  16.  Hayward  v.  Grant,  13  Minn.  165, 
Am.  Dec.  692 ;  State  v.  Weber,  96  97  Am.  Dec.  228.  See  infra,  par.  143, 
Minn.  422,  105  N.  W.  490,  113  A.  S.  as  to  striking  out  sham  and  irrelevant 
R.  630  and  note ;  People  v.  McCumber,   pleading. 

18  N.  Y.  315,  72  Am.  Dec.  516  and       17.  Com.  v.  Jeffries,  7  Allen  (Mass.) 
note.  548,  83  Am.  Dec.  712. 

Notes:  70  Am.  Dec.  635;   72  Am. 
Dec.  521. 

452 


21  B.  C.  L.  PLEADING  S  18 

While  surplusage  may  be  rejected,  and  need  not  be  proved,  it  is  a 
well  established  rule  that  its  presence  in  a  pleading  will  not  vitiate 
it,  except  when,  by  his  unnecessary  allegation,  the  plaintiff  shows  that 
he  has  no  cause  of  action,^®  and  except,  also,  in  the  case  of  dilatory 
pleas.^*  Under  the  rule  stated,  the  court  may,  on  motion,  reject 
superfluous  aHegations,  as,  for  example,  meaningless  abbreviations;  *^ 
certain  words  merely  descriptive  of  the  person  of  a  party ;  ^  a  scilicet 
repugnant  to  preceding  matter  and  void ;  *  and  expressions,  not  accom- 
panied with  a  statement  of  facts,  such  as  "unjust,"  "iniquitous," 
"fraudulent,"  and  the  like.'  However,  allegations,  although  not 
strictly  necessary  to  the  complaint,  but  tending  more  fully  to  state 
the  claim,  will  not  be  expunged.*  In  general,  a  motion  is  the  proper 
method  whereby  to  get  rid  of  immaterial,  redundant,  or  superfluous 
matter;  •  but  if  a  plaintiff  avers  more  than  is  necessary,  and  fails  to 
sustain  immaterial  and  redundant  averments,  but  does  prove  all  the 
material  facts  on  which  a  right  to  relief  is  based,  and  no  motion  to 
correct  the  pleading  has  been  made,  it  will  be  treated  as  sufficient, 
and  the  surplus  allegations  disregarded.*  And  this  is  the  rule  espe- 
cially after  verdict.' 

18.  Kansas  City  Southern  R.  Co.  v.  v.  Quinton,  80  Kan.  44,  102  Pac.  242, 
Leslie,  112  Ark.  305,  167  S.  W.  83,  18  Ann.  Cas.  290,  25  L.R.A.(N.S.) 
Ann.  Cas.  1915B  834 ;  People  v.  Stan-  71 ;  Sasscer  v.  Walker,  5  Gill  &  J. 
ford,  77  Cal.  360,  18  Pac.  85,  19  Pac.  (Md.)  102,  25  Am.  Dec.  272;  New 
693,  2  L.R.A.  92;  Allemania  Fire  Ins.  Brunswick  Steamboat,  etc.,  Transp. 
Co.  V.  Peck,  133  111.  220,  24  N.  E.  538,  Co.  v.  Tiers,  24  N.  J.  L.  697,  64  Am. 
23  A.  S,  R.  610;  Lake  Erie,  etc.,  R.  Dec.  394;  Kinsler  v.  McCauts,  4- Rich. 
Co.  V.  Holland,  162  Ind.  406,  69  N.  E.  L.  (S.  C.)  46,  53  Am.  Dec.  711;  Rich 
138,  63  L.R.A.  948;  Holt  v.  Penobscot,  v.  Sowles,  64  Vt.  408,  23  Atl.  723,  15 
56  Me.  15,  96  Am.  Dec.  429 ;  Crocker  L.R. A.  850. 

V.   Mann,   3   Mo.   472,   26   Am.   Dec.  2.  Vail  v.  Lewis,  5  Johns.  (N.  Y.) 

684;  Campbell  v.  Missouri  Pac.  R.  Co.,  450,  4  Am.  Dec.  300. 

121  Mo.  340,  25  S.  W.  936,  42  A.  S.  3.  Baird  v.  Baird,  21  N.  C.  524,  31 

R.  530,  25  L.R. A.  175 ;  Freeland  v.  Am.  Dec.  399. 

McCoUough,  1  Denio  (N.  Y.)  414,  43  4.  Bitello  v.  Lipson,  80  Conn.  497, 

Am.  Dec.  685;  Wooley  v.  Plaindealer  69    Atl.    21,    125   A.    S.    R.    126,    16 

Pub.  Co.,  47  Ore.  619,  84  Pac.  473,  L.R.A.(N.S.)    193;   Velthouse  v.   Al- 

55  L.R.A.(N.S.)  498;  Heilbron  v.  Heil-  derink,  153  Mich.  217,  117  N.  W.  76, 

bron,  158  Pa.  St.  297,  27  Atl.  967,  38  15  Ann.   Cas.  1111,  18  L.R.A.(N.S.) 

A.  S.  R.  845;  Trotter  v.  Mutual  Re-  587. 

serve  Fund  Life  Ass'n,  9  S.  D.  596,  70  5.  Frazer  v.  Andrews,  134  la.  621, 

N.  W.  843,  62  A.  S.  R.  887  and  note;  112  N.  W.  92,  13  Ann.  Cas.  556,  11 

Scofield  V.  Milwaukee  Free  Press  Co.,  L.R.A.(N.S.)    593.      See    infra,    par. 

126  Wis.  81,  105  N.  W.  227,  2  L.R.A.  143,  as  to  motion  to  strike  out. 

(N.S.)  691.  6.  Kelly  v.  Clark,  21  Mont.  291,  53 

19.  Cannon  v.  Lindsev,  85  Ala.  198,  Pac.  959,  69  A.  S.  R.  668  and  note, 
3  So.  676,  7  A.  S.  R.  38*;  42  L.R.A.  621 

20.  Berry  v.  Kowalsky,  95  Cal.  134,  7.  Carroll  v.  Peake,  1  Pet.  18,  7  U. 
30  Pac.  202,  29  A.  S.  R.  101.  S.  (L.  ed.)  34.     See  generally,  infra, 

1.  Hallmark  v.  Hopper,  119  Ala.  par.  158,  as  to  formal  defects  cured 
78,  24  So.  563,  72  A.  S.  R.  900;  Brown   by  verdict. 
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19.  Duplicity;  Repugnancy. — One  of  the  common  law  rules  of 
pleading  which  tend  to  produce  singleness  or  unity  in  the  issue  is  that 
pleadings  must  not  be  double.  This  rule  applies  to  both  the  declara- 
tion and  the  subsequent  pleadings,  and  its  meaning  with  respect  to 
declarations  is  that  a  declaration  must  not,  in  support  of  a  single 
demand,  allege  several  distinct  matters  by  any  one  of  which  that 
demand  is  sufficiently  supported.®  A  declaration  is  double  within 
this  rule  where  it  joins  in  one  and  the  same  count  different  grounds 
of  action  of  diflFerent  natures  or  of  the  same  nature,  to  enforce  a 
single  right  to  recovery  ;•  or  where  it  is  based  on  different  theories 
of  the  defendant's  liability ;  *^  or  where  the  matters  alleged  are  other- 
wise inconsistent  and  repugnant.^*  Since  a  plea  on  this  ground  goes 
merely  to  the  form,  and  not  to  the  substance,  of  the  former  plead- 
ing, it  is  not  encouraged,  even  under  the  harsh  rules  of  the  common 
law,  a  special  demurrer  being  necessary  for  its  introduction.**  The 
term  "duplicity,"  as  used  in  code  practice,  has  been  given  a  some- 
what enlarged  meaning,  although  it  still  includes  all  that  was  com- 
prehended by  the  definition  at  common  law.*'  The  common  law 
doctrine  of  repugnancy  relates  to  inconsistent  matters  of  substance 
in  the  same  count  or  plea.  Counts  and  pleas  which  are  merely 
inconsistent  are  not  for  that  reason  repugnant  in  a  legal  sense.*^ 
Duplicity  or  repugnancy  makes  the  declaration  objectionable  on 
demurrer,  the  theory  being  that  the  inconsistent  allegations  destroy 
and  neutralize  each  other.**  Hence  the  rule  that  a  single  plea  must 
be  consistent  with  itself.**  If,  however,  the  facts  alleged  in  a  declara- 
tion, although  multifarious,  all  go  to  make  up  one  complete  result 
.and  require  but  one  answer,  there  is  no  duplicity;*'  and  an  aver- 
ment which  is  affirmative  and  narrative  as  well  as  descriptive  is  not 

8.  Schwindt  v.  Lane-Potter  Lumber  12.  Flynn  v.  Staples,  34  App.  Caa. 
Co.,  40  Mont.  537,  107  Pac.  818,  135  (D.  C.)  92,  27  L.R.A.(N.S.)  792.  See 
A.  S.  R.  639  and  note.     See  also  In-  infra,   par.    85,   as   to   demurrer   for 

DICTMENTS  AND  INFORMATIONS,  VOl.  14,    duplicity. 

p.  194.  '  13.  Schwindt  v.  Lane-Potter  Lumber 

9.  Henry  v.  Heldmaier,  226  111.  152,  Co.,  40  Mont.  537,  107  Pac.  818,  135 
80  K".  E.  705,  9  Ann.  Cas.  150;  Gore  A.  S.  R.  639. 

V.  Condon,  87  Md.  368,  39  Atl.  1042,  14.  Bouchard  v.  Central  Vermont  R. 
67  A.  S.  R.  352,  40  L.R.A.  382.  Co.,  87  Vt.  399,  89  Atl.  475,  L.R.A. 

10.  Milske   v.    Steiner  Mantel    Co.,  1915C  33. 

103  Md.  235,  63  Atl.  471,  115  A.  S.  15.  Jacksonville,    etc.,    R.    Co.    v. 

R.  354,  5  L.R.A.(N.S.)  1105;  Schwindt  Thompson,  34  Tla.  346,  16   So.  282, 

V.  Lane-Potter  Lumber  Co.,  40  Mont.  26  L.R.A.  410. 

537,  107  Pac.  818,  135  A.  S.  R.  639  16.  Ansley  v.  Piedmont  Bank,  113 

and  note.  Ala.  467,  21  So.  59,  59  A.  S.  R.  122. 

11.  Hodges  V.  Winston,  95  Ala.  514,  Note :  48  L.R.A.  177. 

11  So.  200,  36  A.  S.  R.  241  and  note;  17.  New  Decatur  v.  Scharfenberg, 
Anniston  Electric,  etc.,  Co.  v.  Rosen,  147  Ala.  367,  41  So.  1025,  119  A.  S. 
159  Ala.  195,  48  So.  798,  133  A.  S.  R.  81;  Singer  v.  Singer,  165  Ala.  144, 
R.  32.  51  So.  755,  138  A.  S.  R.  19,  21  Ann. 
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violative  of  the  rule  against  duplicity.*^  The  reason  of  the  rule  requir- 
ing a  pleading  to  be  single  is  that  it  would  be  unnecessary  and  vexa- 
tious to  put  the  opposite  party  to  litigate  and  prove  two  points,  when 
one  would  be  sufficient  to  establish  the  matter  in  issue.**  The  allow- 
ance of  double  pleas  and  defenses  is  not  a  matter  of  absolute  right, 
but  the  pleading  of  such  defenses  is  sometimes  allowed  in  the  discre- 
tion of  the  court.** 

20.  Theory  of  Case. — Generally  speaking,  the  theory  of  a  case  is 
not  required  to  be  stated  in  the  pleadings  except  as  such  theory  is 
disclosed  by  the  facts  themselves ;  *  and  the  theory  may  be  so  changed 
in  the  course  of  the  proceedings  that  a  plaintiff  may  be  put  to  an 
election  as  between  divergent  theories  developed  on  the  proof.*  Op- 
posed to  this  rule  is  a  rule  of  special  and  limited  application,  to  the 
effect  that  a  complaint  must  proceed  on  some  definite  theory,  the 
averments  must  be  sufficient  to  support  such  theory,  and,  where 
there  is  more  than  one  paragraph  of  complaint,  each  paragraph  must 
be  tested  by  its  own  averments.  Under  this  special  rule  it  has  been 
held  that  one  paragraph  cannot  be  aided  by  the  averments  appearing 
in  another ;  •  and,  further,  that  a  pleading  must  be  judged  from 
its  general  tenor  and  scope,  and  when  it  assumes  to  proceed  on  a 
distinct  theory,  it  cannot  be  made  good  on  some  other  by  casting 
into  it  isolated  statements,  which,  if  fully  pleaded  in  separate  para- 
graphs, might  constitute  a  cause  of  action  or  of  defense.*  However, 
in  a  jurisdiction  where  this  special  rule  does  not  obtain,  it  has  been 
held  that  if  a  complaint  is  framed  on  a  wrong  theory,  this  will  not 
render  it  demurrable  if  it  states  all  the  facts  necessary  to  entitle  the 

Cas.  1102,  29  L.R.A.(N.S.)  819;  Flynn  McCuUough,  1  N.  Y.  47,  49  Am.  Dec. 

V.  Staples,  34  App.  Cas.  (D.  C.)  92,  287. 

27  L.R.A.(N,S.)  792;  Henry  v.  Held-  20.  Grand    Chute   v.    Winegar,    15 

maier,  226  111.  152,  80  N.  E.  705,  9  Wall.  355,  21  U.  S.  (L.  ed.)  170. 

Ann.  Cas.  150;  Bethany  Hospital  Co.  1.  See  infra,  par.  34. 

V.  Philippi,  82  Kan.  64,  107  Pac.  530,  2.  Brandt  v.  Frederick,  78  Wis.  1, 

30  L.li.A.(N.S.)  194;  Handy  v.  Wald-  47  N.  W.  6,  1  L.B.A.  199.    And  see 

ron,  18  R.  I.  567,  29  Atl.  143,  49  A.  infra,  par.  21. 

S.  R.  794;  Collins  v.  Harrison,  25  R  3.  Terre  Haute,  etc.,  B.  Co.  v.  Sher- 

I.  489,  56  Atl.  678,  64  L.R.A.  156;  wood,  132  Ind.  129,  31  N.  E.  781,  32 

Robinson  V.  St.  Johnsbury,  etc.,  R.  Co.,  A.  S.  R.  239,  17  L.R.A.  339;  Pitts- 

80  Vt.  129,  66  Atl.  814,  12  Ann.  Cas.  burgh,  etc.,  R.  Co.  v.  Sullivan,  141  Ind. 

1060,   9   L.R.A.(N.S.)    1249;    I^ee   v.  83,  40  N.  E.  138,  50  A.  S.  R.  313,  27 

Follensby,  83  Vt.  35,  74  Atl.  327,  138  L.R.A.  840;  Citizens  Telephone  Co.  v. 

A.  S.  R.  1061;  Kirk  v.  Seattle  Electric  Ft.  Wayne,  etc.,  R.  Co.,  53  Ind.  App. 

Co.,  58  Wash.  283,  108  Pac.  604,  31  230,  100  N.  E.  309,  Ann.  Cas.  1916A 

L.R.A.(N.S.)  991.  132. 

18.  Acme  Food  Co.  v.  Older,  64  W.  4.  Aetna  Powder  Co.  v.  Hildebrand, 
Va.  255,  61  S.  E.  235, 17  L.R.A.(N.S.)  137  Ind.  462,  37  N.  E.  136,  46  A.  S. 
807.  R.  194 ;  Vandalia  R.  Co.  v.  State,  169 

19.  Freeland  v.  McCoUough,  1  Denio  Ind.  219,  76  N.  E.  980,  117  A.  S.  E. 
(N.  Y.)  414,  43  Am.  Dec.  685,  over-  370. 

ruled  on  another  point  by  Coming  v. 

455 


§  21  PLEADING  21  R.  C.  L. 

plaintiff  to  relief  on  some  theory.*  Also,  as  a  cognate  proposition, 
it  is  held  in  some  jurisdictions  that  a  complaint  which  sets  forth  a 
cause  of  action  is  not  objectionable  because  it  designates  the  action 
by  a  wrong  name.*  The  special  rule  does  not  require  that  the  plain- 
tiff be  entitled  to  all  the  relief  asked  for  in  the  complaint  in  order 
to  render  it  sufficient  If  the  plaintiff  is  entitled  to  any  of  the  relief 
asked  for  on  the  theory  of  his  case,  then  the  complaint  is  sufficient 
to  withstand  a  demurrer  or  assignment  of  error  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.'  Where  this 
rule  obtains,  the  theory  so  accorded  a  pleading  in  a  lower  court 
must,  it  has  been  declared,  be  adhered  to  on  appeal.®  The  rule  is 
given  generally  that  the  court  will  not  be  authorized  in  its  charge 
to  submit  to  the  jury  a  theory  of  the  case  which  finds  no  basis  in 
the  plaintiff *s  declaration.® 

21.  Departure  Generally. — ^A  departure  in  pleading  is  said  to  be 
when  a  party  quits  or  departs  from  the  case  or  defense  which  he 
has  first  made  and  has  recourse  to  another ;  ^^  and  this  may  be  either 
in  the  substance  of  the  action  or  defense,  or  the  law  on  which  it  is 
founded.^^  The  rules  of  law  relating  to  departure  must  be  observed 
in  order  that  the  issue  may  be  clearly  and  accurately  defined;  that 
the  defendant  may  not  be  forced  to  trail  the  plaintiff  from  one  issue 
to  another;  that  he  may  not  be  placed  at  the  disadvantage  of  being 
compelled  to  meet  suddenly  and  unexpectedly  a  new  case  after  he 
has  prepared  himself  against  a  different  one;  and  that,  when  he  is 
through,  he  may,  if  necessity  should  arise,  plead  the  record  with 
certainty  as  a  former  adjudication.^*  The  code  practice  requires  a 
plaintiff  to  take  a  stand  on  the  cause  of  action  on  which  he  expects 
to  recover,  but  permits  departure  therefrom  so  far  as  impracticable 
to  comply  therewith,**  and  so  long  as  substance  is  expressed.**  But 
the  insertion  of  an  allegation  disclosing  an  aggravated  character  of 
matters  charged  does  not  necessarily  change  the  nature  of  the  action ;  ** 
and  it  has  been  held  that  permitting  a  recovery  in  an  action  on  the 

5.  Appleton  v.  Citizens'  Cent.  Nat.  ed.)  983;  Nelson  v.  Montgomery  First 
Bank,  190  N.  Y.  417,  83  N.  E.  470,  32  Nat.  Bank,  139  Ala.  578,  36  So.  707, 
L.R.A.(N.S.)   643.  101  A.  S.  R.  52. 

6.  State  Nat.  Bank  v.  Ladd,  (Okla.)  11.  Union  Pac.  R.  Co.  v.  Wyler,  158 
162  Pac.  684,  L.R.A.1917C  1176;  Smith  U.  S.  ^85,  15  S.  Ct.  877,  39  U.  S.  (L. 
V.   Driscoll,  94  Wash.   441,  162  Pac.  ed.)  983. 

572,  L.R.A.1917C  1128.  12.  Hunter  Milling  Co.  v.  Allen,  74 

7.  Note:  50  L.R.A.(N.S.)   12.  Kan.  679,  88  Pac.  252,  8  L.R.A.(N.S.) 

8.  Studabakcr  v.   Fay  lor,   170   Ind.   291. 

498,  83  N.  E.  747,  127  A.  S.  R.  397.       13.  Astin  v.   Chicago,  etc.,  R.   Co., 

See  also  Appeal  and  Error,  vol.  2,  143    Wis.    477,   128   N.   W.   265,    31 

pp.  79-82.  L.R.A.(N.S.)   158. 

9.  Sheftall  v.  Zipperer,  133  Ga.  488,  14.  Lapp  v.  Stanton,  116  Md.  197, 
66  S.  E.  253,  27  L.R.A.(N.S.)  442.  81  Atl.  675,  Ann.  Cas.  1913C  755. 

10.  Union  Pac.  R.  Co.  v.  Wvler,  158  15.  Nelson  County  v.  Northcote,  6 
U.  S.  285,  15  S.  Ct.  877,  39  U.  S.  (L.   Dak.  378,  43  N.  W.  897,  6  L.R.A.  230. 
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ground  of  a  matter  pleadable  in  defense  does  not  contravene  the  rule 
against  departure.^'  Questions  relating  to  departure  very  often  arise 
in  considering  amended  pleadings/'  and  replications  setting  forth 
matter  not  declared  on  in  the  original  pleading.^* 

Averment  and  Denials  on  Information  and  Belief 

22.  General  Rules. — It  is  a  rule  in  many  jurisdictions  that  an 
averment  is  not  objectionable  because  made  on  information  and 
belief.^*  But  such  averments  are  insufficient  in  the  absence  of  any 
allegation  showing  that  the  information  is  true,*®  or  of  facts  on  which 
the  conclusion  is  based.*  While  at  common  law  it  was  never  allow- 
able to  set  forth  in  the  pleading  that  any  facts  or  denials  were  stated 
on  information  and  belief* — this  form,  so  far  as  relates  to  denials 
being  confined  to  the  old  chancery  practice  • — and  while  it  seems  that 
in  the  absence  of  statutory  authority  a  denial  in  this  form  will  not 
be  sufficient,  but  will  constitute  an  admission  of  the  facts  alleged,* 
under  the  reformed  procedure  in  many  of  the  states  the  defendant 
is  allowed  by  statute  the  privilege  of  making  a  denial  "according  to 
his  information  or  belief,"  or  of  denying  "knowledge  or  information 
sufficient  to  form  a  belief.*'  *  While  it  is  generally  held  that  such 
denials  must  closely  follow  the  language  of  the  statute— otherwise 
they  will  not  be  sufficient  • — ^it  is  not  always  necessary  that  a  denial 
shall  be  in  the  exact  words  of  the  statute  in  order  to  raise  an  issue.' 
It  has  been  held  that  a  defendant  must  answer  according  to  his  belief, 
and  is  precluded  from  controverting  the  alleged  fact  merely  on  hear* 
say,  general  report,  or  other  information.*    Where  authorized,  such 

16.  Mutual  L.  Ins.  Co.  v.  Hill,  97  79  N.  E.  330,  9  Ann.  Caa.  972,  10 
Fed.  263,  38  C.  C.  A.  159,  49  L.R.A.  L.R.A.(N.S.)  159  and  note;  Quinn  v. 
127,  reversed  on  another  point  in  178  Valiquette,  80  Vt.  434,  68  Atl.  515, 
U.  S.  347,  20  S.  Ct.  914,  44  U.  S.  14  L.R.A.(N.S.)  962;  Crompton  v. 
(L.  ed.)  1097.  Beedle,  83  Vt.  287,  75  Atl.  331,  Ann. 

17.  See  infra,  par.  132, 133.  Cas.  1912A  399,  30  L.R.A.(N.S.)  748. 

18.  See  infra,  par.  115  et  seq.  2.  Note:  70  Am.  Dec.  625. 

19.  Drennen    v.    Mercantile    Trust,  3.  Note:  133  A.  S.  R.  107. 

etc.,  Co.,  115  Ala.  592,  23  So.  164,  4.  State  v.  Butte  City  Water  Co., 
67  A.  S.  R.  72,  39  L.R. A.  623 ;  People  18  Mont.  199,  44  Pac.  966,  56  A.  S.  R. 
V.  Wyatt,  186  N.  Y.  383,  79  N.  E.  330,  574,  32  L.R.A.  697;  Chicago,  etc.,  R. 
9  Ann.  Cas.  972,  10  L.R.A.(N.S.)  159  Co.  v.  Wertheim,  15  N.  M.  505,  110 
and  note;  and  see  generally  author-  Pac.  573,  Ann.  Cas.  1912C  148,  30 
ities  cited  in  this  and  succeeding  para-  L.R.A.(N.S.)  771. 
graphs  as  to  the  rule  and  its  limitation  Note :  133  A.  S.  R.  106. 
under  reformed  procedure.  5.  Notes:  70  Am.  Dec.  633;  133  A. 

20.  Memphis,  etc.,  R.  Co.  v.  Woods,  S.  R.  106  et  seq.;  66  L.R.A.  545.  See 
88  Ala.  630,  7  So.  108, 16  A.  S.  R.  81,  infra,  par.  23,  as  to  limitation  of  rule. 
7   L.R.A.  605.  6.  Note:  133  A.  S.  R.  123. 

1.  McConoughey    v.    Jackson,    101       7.  Note:  70  Am.  Dec.  633. 
Cal.  265,  35  Pac.  863,  40  A.   S.  R.       8.  Humphreys  v.  McCall,  9  Cal.  59, 
63;  People  v.  Wyatt,  ISC  N.  Y.  383,  70  Am.  Dec.  621  and  note. 
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a  denial  is  none  the  less  specific  because  based  on  information  and 
belief;*  although  it  has  been  held  that  such  a  denial  is  not  specific 
under  certain  statutory  requirements.*^  This  form  of  answer  is  a 
mode  of  denial,  where  the  party  is  ignorant  of  the  fact  alleged  and 
cannot  safely  deny  the  allegation  of  the  complaint,  and  is  not  bound 
to  admit  it,  either  in  terms  or  by  omitting  to  answer,  and  it  is  pecu- 
liarly proper  under  such  circumstances,  where  the  pleading  is  required 
to  be  verified,  although  the  code  in  some  states  makes  no  distinction  in 
this  repect,  whether  it  is  or  is  not  verified.** 

23.  Limitation  of  Rule  Governing  Denials  on  Information  and 
Belief. — The  rule  permitting  denials  on  information  and  belief  under 
certain  statutes  is  subject  to  the  limitation,  however,  that  facts  either 
actually  or  presumptively  within  the  knowledge  of  the  defendant, 
or  facts  which  are  at  hand  and  accessible  and  which  it  is  the  duty 
of  the  defendant  to  ascertain,  cannot  be  traversed  by  a  plea  of  the 
defendant's  that  he  lacks  knowledge  or  information  sufficient  to  form 
a  belief  thereof,  or  to  deny  the  truth  of  such  facts  on  information 
and  belief.**  Denials  concerning  such  matters  are  very  properly 
required  to  be  in  positive  form,^'  and  if  merely  on  information  and 
belief  will  be  held  frivolous,**  or  as  being  an  evasion.**  Furthermore, 
an  unexplained  denial  on  information  and  belief  of  a  matter  of 
record  is  insufficient  where  the  means  of  information  concerning  the 
matter  denied  are  within  the  control  of  the  pleader,  or  are  readily 
accessible.^*  However,  it  has  been  held  that  the  rule  prohibiting 
denials  on  information  of  matters  of  record  should  not  be  extended 
to  the  length  of  requiring  a  defendant  to  inform  himself  as  to  the 
files  and  records  of  referees  in  bankruptcy  in  the  federal  courts  and 
bankruptcy  courts  generally,  wherein  the  proceedings  are  chiefly  had 
before  a  referee,  to  which  proceeding  the  defendant  was  not  a  party, 

9.  Maclay  v.  Sands,  94  U.  S.  586,  Dahlstrom  v.  Gemunder,  198  N.  Y.  449, 
24  U.  S.  (L.  ed.)  211;  Read  v.  Buffum,  92  N.  E.  106,  19  Ann.  Cas.  771;  Avery 
79  Cal.  77,  21  Pac.  655,  12  A.  S.  R.  v.  Stewart,  136  N.  C.  426,  48  S.  E. 
131.  775,  68  L.R.A.  776;  Raymond  v.  John- 

10.  Garland  v.  Gaines,  73  Conn.  662,  son,  17  Wash.  232,  49  Pac.  492,  61 
49  Atl.  19,  84  A.  S.  R.  182;  State  v.   A.  S.  R.  908. 

Butte  City  Water  Co.,  18  Mont.  199,  Notes:  70  Am.  Dec.  628;  133  A.  S. 

44  Pac.  966,  56  A.  S.  R.  574,  32  L.R.A.  R.  109  et  seq.;  30  L.R.A.(N.S.)   772 

697.  et  seq. ;  Ann.  Cas.  1912C  150. 

11.  Note:  70  Am.  Dec.  626.  13.  Humphreys   v.   McCall,   9    Cal. 

12.  Humphreys   v.   McCall,   9    Cal.  59,  70  Am.  Dec.  621  and  note. 
59,  70  Am.  Dec.  621  and  note;  McCon-  14.  Note:  66  L.R.A.  549,  554. 
oughey  v.  Jackson,  101  Cal.  265,  35  16.  State  v.  Butte  City  Water  Co., 
Pac.  863,  40  A.  S.  R.  53;  Sloane  v.  18  Mont.  199,  44  Pac.  966,  56  A.  S.  R. 
Southern  California  R.  Co.,  Ill  Cal.  574,  32  L.R.A.  697. 

668,  44  Pac.  320,  32  L.R.A.  193;  Chi-  16.  Dahlstrom  v.  Gemunder,  198  N. 
cago,  etc.,  R.  Co.  v.  Wertheim,  15  N.  Y.  449,  92  N.  E.  106,  19  Ann.  Cas. 
M.  505, 110  Pac.  573,  Ann.  Cas.  1912C  771. 

148,  30  L.R.A.(N.S.)   771  and  note;       Note:  133  A.  S.  R.  118. 
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nor  should  it  be  extended  to  the  records  and  files  of  boards  and  depart- 
ments of  government  in  matters  to  which  the  pleader  has  not  been 
a  party  in  any  respect.*'  A  mere  statement  by  the  defendant  in  his 
answer  that  he  has  no  knowledge  that  the  fact  is  as  stated  in  the 
complaint,  without  any  answer  as  to  his  belief  concerning  it,  is  not 
an  admission  which  is  full  evidence  of  the  fact.  But  such  answer 
is  deemed  sufficient  to  prevent  the  bill  from  being  taken  pro  confesso, 
as  it  may  be  if  no  answer  is  filed.*® 

Formal  Facta 

24.  Judgments  of  Courts  of  General  Jurisdiction. — It  is  a  general 
rule  that  in  pleading  judgments  of  courts  of  general  jurisdiction,  the 
jurisdiction  of  the  court  need  not  be  affirmatively  shown  by  stating 
the  facts  on  which  it  attached,**  for  nothing  is  intended  to  be  out 
of  tlie  jurisdiction  of  a  court  of  record  but  what  specially  appears 
to  be  so;  and  nothing  is  intended  to  be  within  the  jurisdiction  of  an 
inferior  court  but  what  is  specially  alleged.*^  All  that  is  ordinarily 
required  is  that  it  appear  that  the  judgment  had  been  duly  given 
or  made  or  that  it  had  been  duly  adjudged.*  But  where  the  com- 
plaint undertakes  to  plead  the  jurisdictional  facts,  the  omission  of 
facts  necessary  to  give  such  court  jurisdiction  is  fatal  to  the  cause 
of  action.^  The  gener^il  rule  prevails  in  respect  to  the  pleading  of 
a  judgment  of  another  state,  this  being  so  by  virtue  of  the  "full  faith 
and  credit"  clause  of  the  federal  constitution.'  And  it  applies  also 
in  a  state  court  to  the  pleading  of  a  judgment  of  a  federal  court.* 
The  pleader  is  not  bound  to  allege,  in  addition  to  the  statement  of 

17.  Dittemore  v.  Cable  Milling  Co.,   Am.    Dec.   439    and   note.     See   alsa 
16  IdahG  298,  101  Pac.  593,  133  A.  S.   Judgments,  vol.  15,  p.  880. 

R.  98.  1.  Fisher  v.  Fielding,  67  Conn.  91, 

18.  Brown  v.  Pierce,  7  Wall.  205,  34  Atl.  714,  52  A,  S.  R.  270,  32  L.R.A. 
19  U.  S.  (L.  ed.)  134.  236;  Pierstoflf  v.  Jorges,  86  Wis.  128, 

19.  Godfrey  v.  Godfrey,  17  Ind.  6,  56  N.  W.  735,  39  A.  S.  R.  881. 

79  Am.  Dec.  448;  Butcher  v.  Browns-  2.  Fishbum    v.    Londershausen,    50 

ville  Bank,  2  Kan.  70,  83  Am.  Dec.  Ore.  363,  92  Pac.  1060,  15  Ann.  Cas. 

446;  Bryant  v.  Kinyon,  127  Mich.  152,  975,  14  L.R.A.  (N.S.)  1234. 

86  N.  W.  531,  53  L.R. A.  801 ;  Fishbum  3.  Gunn  v.  Howell,  27  Ala.  663,  62" 

V.  Londershausen,  50  Ore.  363,  92  Pac.  Am.    Dec.    785   and   note;    Ferry   v. 

1060,   15   Ann.   Cas.   975,   14   L.R.A.  Miltimore  Elastic  Steel  Car  Wheel  Co., 

(N.S.)  1234;  Ferry  v.  Miltimore  Elas-  71  Vt.  457,  45  Atl.  1035,  76  A.  S.  R. 

tic  Steel  Car  Wheel  Co.,  71  Vt.  457,  787.    But  compare  Gebhard  v.  Gamier, 

45  Atl.  1035,  76  A.  S.  R.  787;  Trow-  12  Bush  (Ky.)  321,  23  Am.  Rep.  721, 

bridge  v.  Spinning,  23  Wash.  48,  62  to  the  effect  that  in  an  action  on  a 

Pac.  125,  83  A.  S.  R.  806,  54  L.R.A.  foreign  judgment  jurisdiction   of  the 

204.  cause  is  not  shown  by  setting  out  the 

Note:  27  Am.  Dec.  144.  record  of  judgment. 

See  infra,  par.  25,  as  to  the  rule  in  4.  Wonderly   v.   Lafayette   Count v, 

eourts  of  limited  jurisdiction.  150  Mo.  635,  51  S.  W.  745,  73  A.  S.  R 

I  Kenney  v.  Greer,  13  111.  432,  54  474,  45  L.R.A.  386. 
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its  recovery  or  rendition,  that  the  judgment  still  remains  in  full  force, 
because  when  rendered  it  is  presumed  to  remain  in  force  until  the 
contrary  appears.  Such  matter  must  be  pleaded  by  his  adversary 
in  avoidance  of  the  judgment.*  An  allegation  in  a  complaint  that 
a  court  is  a  duly  and  lawfully  constituted  court  of  record,  having 
jurisdiction  over  all  civil  matters,  and  an  admission  in  the  answer 
that  the  suit  was  brought  in  that  court,  establish  the  competency  of 
the  court.® 

25.  Judgments  of  Courts  of  Limited  Jurisdiction. — In  an  action 
on  a  judgment  rendered  in  a  court  of  limited  jurisdiction,  the  general 
rule  is  that  jurisdiction  must  be  affirmatively  shown.'  And  as  a 
court  will  not  take  judicial  notice  of  the  laws  of  another  state,  it  is 
necessary,  in  pleading  a  foreign  justice's  judgment,  to  plead  the 
statute  which  gave  the  justice  jurisdiction.  In  many  of  the  older 
and  in  some  of  the  later  cases  it  is  laid  down  that  not  only  the 
jurisdictional  facts,  but  all  the  proceedings  prior  to  the  rendition 
of  judgment,  must  be  set  out  in  pleading  a  decision  or  determina- 
tion of  any  tribunal  of  special  jurisdiction.  The  tendency  in  many 
jurisdictions  has  been  to  modify  this  rule  so  as  to  allow  a  more  con- 
cise statement  than  was  formerly  required.®  However,  as  a  general 
rule,  it  is  still  necessary,  in  the  absence  of  any  statute  dispensing 
with  the  requirement,  that  the  facts  which  confer  jurisdiction  over 
the  subject  matter  and  the  person  should  be  alleged.*  But  an  aver- 
ment of  jurisdiction  in  suing  on  a  justice's  judgment,  or  of  the  steps 
by  which  he  acquired  jurisdiction,  is  held  unnecessary  where  the 
amount,  date  and  place  of  the  recovery,  and  the  justice's  name  and 
office,  are  alleged.*®  Following  the  reason  of  the  general  rule  stated, 
where  a  party  claims  to  have  acted  under  a  special  authority,  and 
his  action  is  founded  on  such  authority,  it  should  be  set  out  with 
reasonable  precision  and  certainty.** 

26.  Jurisdictional  Facts;  Pleadings  in  Federal  Courtis. — It  is  a 
rule  of  practice  that  facts  on  which  jurisdiction  depends  must  be  set 
forth  where  it  is  necessary  to  show  jurisdiction.**  The  averment 
of  jurisdiction  where  required  should  be  definite  and  positive.     It  is 

6.  Murphy    v.    Citizens'    Bank,    82  9.  Streeker  v.   Railson,  117  N.   D. 

Ark.  131,  100  S.  W.  894,  12  Ann.  Cas.  68,  111   N.   W.   612,  8  L.R.A.(N.S.) 

535   and  note,  11   L.R.A.(N.S.)    616.  1009. 

6.  Ritchie  v.  McMullen,  159  U.  S.  Note:  27  Am.  Dec.  146. 

235,  16  S.  Ct.  171,  40  U.  S.  (L.  ed.)  10.  Stiles  v.  Stewart,  12  Wend.  (N. 

133.  Y.)   473,  27  Am.  Dec.  142  and  note. 

7.  Gay  v.  Lloyd,  1  G.  Greene  (la.)  11.  Stovel     v.     Westcott,     2     Dav 
78,    46    Am.    Dec.    499;    Butcher    v.  (Conn.)    418,  2  Am.   Dec.   109. 
Brownsville  Bank,  2  Kan.  70,  83  Am.  12.  Patterson  v.  Lawrence,  83  Ga. 
Dec.  446.  703,  10  S.  E.  355,  7  L.R.A.  143;  Van 

Note:  27  Am.  Dec.  144  et  seq.  Etten  v.  Hurst,  6  Hill   (N.  Y.)   311, 

See  also  Judgments,  vol.  15,  p.  881.   41  Am.  Dec.  748  and  note.     And  see 

8.  Note:  27  Am.  Dec.  144-148.  United  States  cases  cited  in  this  para- 
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not  sufficient  that  jurisdiction  may  be  inferred,  argumentativdy,  from 
other  averments.^'  General  averments  that  the  party  complied  with 
the  statute,  and  that  the  proceedings  were  according  to  its  require- 
ments, will  not  suffice.**  It  is  not  imperative,  however,  that  the 
pleader  follow  the  language  of  the  statute.  Nothing  is  required  but 
the  substance  of  what  is  necessary  to  be  stated,  intelligently  expressed.** 
Certain  matters,  although  they  partake  of  a  jurisdictional  character, 
are  not  required  to  be  pleaded,  such,  for  example,  in  certain  instances 
in  courts  of  general  jurisdiction,  as  matters  incident  to  the  venue;  ** 
or  as  to  the  residence  of  the  defendant."  However,  where  jurisdic- 
tion depends  on  citizenship  of  the  parties,  such  citizenship,  or  the 
facts  which,  in  legal  intendment,  constitute  it,  should  be  distinctly 
and  positively  averred  in  the  pleading,  or  should  appear  in  the  rec- 
ord.*® In  actions  on  the  common  law  side*  of  the  federal  courts, 
questions  of  pleading  are  governed  by  the  law  of  the  state  in  which 
the  court  is  held,**  if  not  contrary  to  an  act  of  Congress.^**  But  this 
rule  does  not  require  a  federal  court  to  follow  a  rule  of  practice  of 
the  state  courts  which  so  operates  that  an  error  in  a  ruling  ordering 
an  amendment  depriving  the  plaintiff  of  a  substantial  part  of  his 
cause  of  action  is  waived  by  the  filing  of  an  amended  petition.* 

graph  as  to  averment  of  "citizenship"  148,  6  S.  Ct.  1025,  30  U.  S.  (L.  ed.) 

when  jurisdictional  in  federal  courts.  190;  Continental  L.  Ins.  Co.  v.  Rhodes, 

13.  Brown  v.  Keene,  8  Pet.  112,  8  119  U.  S.  237,  7  S.  Ct.  193,  30  U.  S. 
U.  S.  (L.  ed.)  885;  Continental  L.  Ins.  (L.  ed.)  380;  Halsted  v.  Buster,  119 
Co.  V.  Rhoads,  119  U.  S.  237,  7  S.  Ct.  U.  S.  341,  7  S.  Ct.  276,  30  U.  S. 
193,  30  U.  S.  (L.  ed.)  380;  Hull  v.  (L.  ed.)  462;  Chapman  v.  Barney,  129 
Burr,  234  U.  S.  712,  34  S.  Ct.  892,  U.  S.  677,  9  S.  Ct.  426,  32  U.  S. 
58  U.  S.  (L.  ed.)  1557;  Howard  v.  (L.  ed.)  800;  Roberts  v.  Lewis,  144 
Mutual  Reserve  Fund  L.  Ass'n,  125  U.  S.  653,  12  S.  Ct.  781,  36  U.  S. 
N.  C.  49,  34  S.  E.  199,  45  L.R.A.  853.  (L.  ed.)   579;  Mexican  Cent.  R.  Co. 

14.  Van  Etten  v.  Hurst,  6  Hill  (N.  v.  Pinkney,  149  U.  S.  194,  13  S.  Ct. 
Y.)   311,  41  Am.  Dec.  748  and  note.  859,  37  U.  S.  (L.  ed.)  699;  Imperial 

15.  McNitt  V.  Turner,  16  Wall.  352,  Refining  Co.  v.  Wymaii,  38  Fed.  574, 
21  U.  S.  (L.  ed.)  341;  Western  Union  3  L.R.A.  503. 

Tel,   Co.  V.   Bailey,  115  Qa.  725,  42  19.  Henderson  v.  Louisvilk,  etc.,  R. 

S.  E.  89,  61  L.R.A.  933.  Co.,   123  U.   S.  61,  8   S.   Ct.  60,  31 

16.  Godfrey  v.  Godfrey,  17  Ind.  6,  U.  S.  (L.  ed.)  92;  Robertson  v.  Per- 
70  Am.  Dec.  '448 ;  Shaver  v.  White,  6  kins,  129  U.  S.  233,  9  S.  Ct.  279*,  32 
Munf.    (Va.)    110,   8   Am.   Dec.   730.  U.  S.  (L.  ed.)  686;  Glenn  v.  Sumner, 

17.  Raher  v.  Raher,  150  la.  511,  129  132  U.  S.  152,  10  S.  Ct.  41,  33  U.  S. 
N.  W.  494,  Ann.  Cas.  1912D  680,  35  (L.  ed.)  301;  Southern  Pac.  Co.  v. 
L.R.A.(N.S.)   292.  Denton,  146  U.  S.  202,  13  S.  Ct.  44, 

18.  Lafayette  Ins.  Co.  v.  French,  18  36  U.  S.  (L.  ed.)  942.  See  generally. 
How.  404,  15   U.   S.    (L.   ed.)    451;  United  States  Courts. 

Morgan  v.  Gav,  19  Wall.  81,  2-2  U.  S.  20.  Bell  v.  Vicksburg  Corp.,  23  How. 

(L.  ed.)  100 ;  Little  York  Gold-Wash-  443,   16  U.   S.    (L.  ed.)   579;   Phelps 

ing,  etc.,  Co.  v.  Keyes,  96  U.  S.  199,  v.  Oaks,  117  U.  S.  236,  6  S.  Ct.  714, 

24  U.  S.   (L.  ed.)   656;  Robertson  v.  29  U.  S.  (L.  ed.)  888. 

Cease,  97  JJ.  S.  646,  24  U.  S.  (L.  ed.)  1.  Williamson  v.  Liverpool,  etc.,  Ins. 

1057;  Hopper  v.  Covington,  118  U.  S.  Co.,  142   Fed.  54,  72  C.   C.  A.  542, 
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27.  Conditions  Precedent  in  Contracts;  Conditions  Subsequent. — 
It  is  a  general  rule  that  performance  of  eonditions  precedent  in  a 
contract  must  be  averred  in  the  complaint,  either  specifically  or  by 
authorized  general  averment,'  or  a  waiver  thereof  averred.*  Ordinar 
rily,  in  pleading  the  performance  of  such  conditions,  it  is  not  neces- 
sary to  state  the  facts  showing  performance,  but  it  may  be  stated 
generally  that  the  party  duly  performed  all  the  conditions  on  his 
part;  ^  or,  as  it  is  sometime  expressed,  the  facts  as  to  conditions  prece- 
dent may  be  pleaded  according  to  their  legal  effect.'  A  failure  to 
allege  performance  of  a  condition  precedent  to  a  contract  is  fatal 
to  an  action  thereon,  and  is  not  cured  by  failure  of  the  defendant 
to  raise  such  defense,  or  by  verdict  and  judgment  in  his  favor,  or  by 
any  implication  in  the  answer.*  This  being  so,  it  is  apparent  also 
that  the  omission  of  such  an  averment  or  of  an  excuse  for  nonper- 
formance is  fatal  on  demurrer.'  Though  an  excuse  for  not  perform- 
ing a  condition  is  for  some  purposes  equivalent  to  performance,  yet 
it  is  not  the  same  thing,  and  in  pleading,  therefore,  performance  must 
never  be  averred  by  one  who  relies  upon  an  excuse  for  not  perform- 
ing, but  he  must  state  his  excuse.*  But  if  a  pleading  contains  an 
allegation  of  the  performance  of  a  condition,  it  is  not  absolutely  neces- 
sary to  allege  a  waiver,  because  proof  thereof  is  admissible  under  the 
general  allegations.*  Under  some  laws  a  general  denial  of  general 
averments  of  performance  of  conditions  precedent  is  forbidden.^* 
It  cannot  be  said  that  a  plaintiff  changes  his  cause  of  action  by  sub- 
stituting allegations  of  waiver  for  a  general  denial  with  respect  to 
a  defense  of  a  breach.^^  A  plaintiff  may  properly  assume  that  con- 
ditions which  have  been  waived  will  not  be  relied  on,  and  it  has 

5  Ann.  Gas.  402.    See  infra,  par.  166,  5.  South  Milwaukee  Co.  v.  Murphy, 

as  to  waiver  for  defect  affecting  va-  112  Wis.  614,  88  N.  W.  583,  68  L.R.A. 

lidity  of  cause.  82. 

2.  Tillis  V.  Liverpool,  etc.,  Ins.  Co.,  6.  Arnold  v.  American  Ins.  Co.,  148 
46  Fla.  268,  35  So.  171,  110  A.  S.  R.  Cal.  660,  84  Pac.  182,  25  L.R.A. 
89;  Allen  v.  Phoenix  Assur.  Co.,  12  (N.S.)  6. 

Idaho  653,  88  Pac.  245,  10  Ann.  Cas.  7.  Winter  v.  Niagara  Falls,  190  N. 
328,  8  L.R.A.(N.S.)  903;  Henry  v.  Y.  198,  82  N.  E.  1101,  123  A.  S.  R. 
HeMmaier,  226  111.  152,  80  N.  E.  705,  640,  13  Ann.  Caa.  486. 
9  Ann.  Cas.  150;  Stephens  v.  Union  8.  Hart  v.  Carsley  Mfg.  Co.,  221 
Assur.  Soc,  16  Utah  22,  50  Pac.  626,  111.  444,  72  N.  E.  897,  112  A.  S.  R. 
67  A.  S.  R.  595  and  note;  Reif  v.  189,  6  Ann.  Cas.  720  and  note. 
Paige,  55  Wis.  496,  13  N.  W.  473,  9.  Stephens  v.  Union  Assur.  Soc, 
42  Am.  Rep.  731.  16  Utah  22,  50  Pac.  626,  67  A.  S.  R. 

3.  St.  Paul  P.,  etc.,  Ins.  Co.  v.  Mit-  596.  See  infra,  par.  123,  as  to  gen- 
tendorf,  24  Okla.  651,  104  Pac.  354,  eral  denials. 

28  L.R.A.(N.S.)  651.  10.  State  v.  Tampa  Waterworks  Co., 

4.  California  Steam  Nav.  Co.  v.  67  Fla.  533,  48  So.  639,  22  L.R.A. 
Wright,  6  Cal.  258,  65  Am.  Dec.  511;    (N.S.)   680. 

Stephens  v.  Union  Assur.  Soc.,  16  Utah       11.  German  Ins.  Co.  v.  Shader,  68 
22,  60   Pac.   626,   67  A.   S.   R.   596.   Neb.  1,  93  N.  W.  972,  60  L.R.A.  918. 
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been  held  that  allegations  of  waiver  to  meet  a  defense  based  on  such 
conditions  are  not  inconsistent  with  a  statutory  allegation  that  all 
conditions  on  his  part  have  been  duly  performed.^^  A  distinction 
in  pleading  must  be  noted  as  between  conditions  precedent  and  con- 
ditions subsequent.  Conditions  of  this  last  named  class  are  essen- 
tially matters  of  defense  to  be  pleaded  by  the  defendant,  and  which 
the  plaintiff  need  not  anticipate  and  negative  by  averring  perform- 
ance.^' 

28.  Statutory  Conditions  Precedent. — ^A  statutory  condition  pre- 
cedent as  the  basis  of  a  right  must  be  pleaded;  and  a  distinction  is 
drawn  between  pleadings  in  repect  to  such  a  right  and  one  inde- 
pendent of  the  statute,  but  whose  enforcement  is  regulated  and  lim- 
ited by  law.  Since  as  to  the  first  named  right,  failure  to  comply 
with  the  statute  prevents  creation  of  the  right,  it  is  not  waived  by 
failure  to  raise  the  point  by  demurrer  or  answer,  while  in  the  other 
the  condition  relates  to  the  remedy  only  and  is  waived  unless  insisted 
on  by  answer  or  demurrer.^*  It  is  a  general  rule  that,  in  the  absence 
of  any  statutory  requirement,  a  claim  for  damages  against  a  munici- 
pality arising  out  of  a  tort  need  not  be  presented  to  the  officials  of 
the  municipality  before  an  action  thereon  may  be  brought.^*^  In  a 
few  jurisdictions,  however,  the  general  terms  "claim"  and  "demand" 
have  been  held  to  include  a  claim  for  damages  arising  out  of  tort.** 
Even  assuming  that  the  requirement  of  a  municipal  charter  that  such 
claims  for  damages  must  be  presented  within  a  specified  time  may 
be  waived,  a  waiver  cannot  be  relied  on  when  not  pleaded  or  when 
no  facts  are  alleged  which  constitute  it.*' 

29.  Statutory  Exceptions  and  Provisos. — The  rule  is  stated  that 
when  the  enacting  clause  of  a  statute  makes  an  exception  to  the  gen- 
eral provisions  of  the  act,  a  party  pleading  the  provisions  of  the  stat- 
ute must  negative  the  exception.  But  when  the  exception  is  con- 
tained in  a  proviso,  and  not  in  the  enacting  clause,  the  party  pleading 
the  statute  need  not  negative  the  exception.  It  is  for  the  other  party 
to  set  it  up  in  avoidance  of  the  general  provisions  of  the  statute.*^ 
However,  it  has  been  declared  that  it  is  immaterial  whether  the  pro- 
viso or  exception  is  in  the  same  clause  or  a  subsequent  one;  that  if 
the  proviso  or  exception  is  necessary  to  give  the  party  pleading  the 

12.  German  Ins.  Co.  v.  Shader,  68   104  Pac.  660,  19  Ann.  Caa.  1107  and 
Neb.  1,  93  N.  W.  972,  60  L.R.A.  918.   note.     See  also  Munic?ipal  Corpora- 

13.  Tillis  V.  Liverpool,  etc.,  Ins.  Co.,**  tions. 

46  Fla.  268,  35  So.  171,  110  A.  S.  R.  16.  Note :  19  Ann.  Cas.  1113  et  seq. 

89;  Allen  v.  Phoenix  Assur.  Co.,  12  17.  Winter  v.   Niagara   Falls,   190 

Idaho  653,  88  Pac.  245,  10  Ann.  Cas.  N.  Y.  198,  82  N.  E.  1101, 123  A.  S.  R. 

328,  8  L.R.A.(N.S.)    903.  540,  13  Ann.  Cas.  486. 

14.  O'Connor  v.  Fond  du  Lac,  109  18.  Cram  v.  Chicago,  etc.,  R.  Co., 
Wis.  253,  85  N.  W.  327,  53  L.R.A.  831.  84  Neb.  607,  122  N.  W.  31,  26  L.R.A. 

16.  Miller  v.  Mullan,  17  Idaho  28,    (N.S.)  1022. 
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clause  the  right  he  claims  under  it,  he  must  plead  it.  If,  on  the 
other  hand,  the  proviso  or  exception  forms  no  part  of  such  right, 
but  merely  a  matter  of  excuse  for  the  opposite  party,  he  need  not  plead 
it,  but  may  leave  it  to  the  party  who  is  to  avail  himself  of  the  benefit 
of  it." 

IV.  Construction  of  Pleadings 

30.  In  General. — ^In  their  general  nature,  the  rules  of  interpreta- 
tion and  construction  applicable  to  pleadings  are  the  same  as  those 
pertaining  to  other  writings  and  documents.*^  A  rational  construc- 
tion is  to  be  given  to  pleading  where  it  is  susceptible  of  it ;  ^  that  is, 
it  should  be  construed  according  to  its  general  scope  and  tenor,  as 
appears  from  the  averments,^  and  where  it  is  open  to  construction, 
that  reasonable  meaning  which  will  support  it  should  be  adopted 
rather  than  one  which  will  defeat  it.'  It  has  been  said  that  certainty 
to  a  common  intent  is  all  that  is  necessary  in  construing  a  pleading.* 
And  in  a  case  where  a  plaintiff  has  a  right  to  elect  to  sue  either  on 
a  contract  or  for  a  tort  arising  out  of  a  breach  of  duty  under  the 
contract,  the  rule  has  been  stated  that  if  the  petition  is  equivocal 
in  its  terms,  it  will  be  construed  as  claiming  damages  for  the  tort.* 

31.  Common  Law  Rule;  Construction  against  Pleader. — ^It  is  a  famil- 
iar common  law  rule  that  pleadings  are  to  be  construed  most  strongly 
against  the  pleader,*  and  that  no  presumptions  in  his  favor  will  be 

19.  Bloodgood  V.  Mohawk,  etc.,  R.  ery,  115  Ala.  213,  22  So.  104,  67  A. 
Co.,  18  Wend.  (N.  Y.)  9,  31  Am.  S.  R.  26;  Batson  v.  Johnson,  162  Ala. 
Dec.  313.  411,  50   So.   348,  136  A.   S.   R.  50; 

20.  Cameron  v.  Hicks,  66  W.  Va.  Broyles  v.  Central  of  Georgia  R.  Co., 
484,  64  S.  E.  832,  17  Ann.  Cas.  926.  166  Ala.  616,  52  So.  81,  139  A.  S.  R. 

1.  Bennington  Iron  Co.  v.  Ruther-  50;  Norton  v.  Randolph,  176  Ala.  381, 
ford,  18  N.  J.  L.  106,  35  Am.  Dec.  58  So.  283,  Ann.  Cas.  1915A  714,  40 
528.  L.R.A.(N.S.)    129;   Lawson  v.   State, 

2.  Bates  v.  Babcock,  95  Cal.  479,  10  Ark.  28,  50  Am.  Dec.  238;  Ex  parte 
30  Pac.  605,  29  A.  S.  R.  133,  16  Martin,  13  Ark.  198,  58  Am.  Dec. 
L.R.A.  745;  Comegys  v.  Emerick,  134  321;  Chipman  v.  Emeric,  5  Cal.  49, 
Ind.  148,  33  N.  E.  899,  39  A.  S.  R.  63  Am.  Dec.  80  and  note;  Burkett  v. 
245.  Griffith,  90  Cal.  532,  27  Pac.  527,  25 

3.  Hart  v.  Neillsville,  125  Wis.  546,  A.S.  R.  151,  13  L.R.A.  707;  Bessemer 
104  N.  W.  699,  4  Ann.  Cas.  1085,  Irrigation  Ditch  Co.  v.  Woolley,  32 
1  L.R.A.(N.S.)   952.  Colo.  437,  76  Pac.  1053,  105  A.  S.  R. 

4.  Birmingham  R.,  etc.,  Co.  v.  91;  Lunt  v.  Post  Printing,  etc.,  Co., 
Adams,  146  Ala.  267,  40  So.  385,  119  48  Colo.  316,  110  Pac.  203,  21  Ann. 
A.  S.  R.  27.  'Cas.  492,  30  L.R.A.(N.S.)  60;  Herrin 

6.  Central    of    Georgia    R.    Co.    v.  v.  Brown,  44  Fla.  782,  33  So.  522,  103 

Chicago  Portrait  Co.,  122  Ga.  11,  49  A.  S.  R.  182;  Anderson  v.  Holbrook, 

S.  E.  727,  106  A.  S.  R.  87.  128  Ga.  233,  57  S.  E.  500,  11  L.R.A. 

6.  United   States   v.   Linn,   1  How.  (N.S.)  575;  Groff  v.  Ankenbrandt,  124 

104,  11  U.  S.   (L.  ed.)   64;  Andrews  111.  51,  15  N.  E.  40,  7  A.  S.  R.  342 

V.  McCoy,  8  Ala.  920,  42  Am.   Dec.  and  note;  People  v.  Pullman's  Palace 

669;  Western  Assur.  Co.  v.  McGlath-  Car  Co.,  175  111.  125,  51  N.  E.  664, 
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indulged  in.'  Moreover,  all  reasonable  presumptions  must  be  indulged 
'in  favor  of  the  right  action  of  the  defendant,  as  well  as  against  the 
•pleader.®  This  rule  proceeds  on  the  theory  that  as  the  pleader  selects 
the  language,  he  should  make  his  meaning  clear.*  He  is  not  allowed 
to  leave  his  pleading  open  to  different  constructions,  and  then  take  his 
choice  between  them.^®  However,  the  rule  that  a  construction  of  plead- 
ing which  will  give  effect  to  all  of  its  material  allegations  is  to  be  pre- 
ferred, where  reasonably  possible.**  But  much  of  the  ancient 
harshness  of  this  rule  has  been  removed  either  by  statute  or  by  con- 
struction ;  **  and  the  process  of  modification  has  been  carried  into  the 
federal  courts.*'  One  important  modification  of  the  rule  is  based  on 
regard  for  the  stage  of  the  proceedings  at  which  it  is  invoked.  For 
example,  while  on  demurrer  and  before  judgment,  pleadings  are 
strictly  construed  against  the  pleader,***  they  will  not  be  so  construed 
when  the  demurrer  is  delayed  until  the  inception  of  the  introduction 
of  evidence,**  or  where  an  objection  to  a  complaint  as  not  stating  a 
cause  of  action  is  made  for  the  first  time  at  the  trial  after  a  witness  is 
sworn,**  or  on  a  motion  for  arrest  of  judgment.*'  The  absence  of 
a  categorical  averment  is  not  fatal  under  the  code  system  of  pleading 
if  the  code  contains  forms  in  which  such  averments  are  not  found, 

64  L.R.A.  366;  Fortune  v.  English,  226  8.  Coburn  v.  New  Telephone  Co.,  156 

111.  262,  80  N.  E.  781,  117  A.  S.  R.  Ind.  90,  69  N.  E.  324,  52  L.R.A.  671. 

253,  9  Ann.  Cas.  77,  12  L.R.A.(N.S.)  9.  Green  v.  CoviUand,  10  Cal.  317, 

1005;    Burrows   v.   Yount,    6   Blackf.  70  Am.  Dec.  725  and  note;  Emmerson 

(Ind.)    458,  39   Am.   Dec.  439,  over-  v.  Botkin,  26  Okla.  218,  109  Pac.  531, 

ruled  on  another  point  by  McCuUoch  138  A.  S.   R.   953,  29   L.R.A.(N.S.) 

V.  Dawson,  1  Ind.  413;   Brashear  v.  786. 

Madison,    142    Ind.    685,    36    N.    E.  10.  Van  Etten  v.  Hurst,  6  Hill  (N. 

252,  42  N.   E.   349,  33  L.R.A.   474;  Y.)  311,  41  Am.  Dec.  748. 

Gobum  V.  New  Telephone  Co.,  156  Ind.  11.  Flint,  etc.,  Mfg.  Co.  v.  Beckett, 

90,    59   N.   E.   324,   52   L.R.A.    671;  167  Ind.  491,  79  N.  E.  503,  12  L.R.A. 

De  Ruiter  v.  De  Ruiter,  28  Ind.  App.  (N.S.)   924. 

9,  62  N.  E.   100,  91  A.   S.  R.  107 ;  12.  See  infra,  par.  32,  as  to  rule  of 

Wellenvoss  v.  Grand  Lodge,  etc.,  103  liberal   construction. 

Ky.   415,  45   S.   W.   360,  40   L.R.A.  13.  Baker   v.    Warner,    231    U.    S. 

488;  Natchez  v.  Minor,  9  Smedes  &  588,  34  S.  Ct.  175,  58  U.  S.  (L.  ed.) 

M.    (Miss.)    644,   48   Am.   Dec.   727;  384. 

AUen  V.  Patterson,  7  N.  Y.  476,  57  14.  Winstead  v.  Hicks,  135  Ky.  154, 

Am.  Dec.  542;  Fishbum  v.  Lenders-  121  S.  W.  1018,  135  A.   S.  R.  44G; 

hausen,  60    Ore.   363,  92  Pac.   1060,  Myers  v.  Saltry,  163  Ky.  481,  173  S. 

15   Ann.   Cas.   975,  14   L.R.A.(N.S.)  W.  1138,  Ann.  Cas.  1916E  134. 

1234;  Davis  v.  Smith,  26  R.  I.  129,  15.  German  Nat.  Bank  v.  Kautter, 

58  Atl.  630,  106  A.  S.  R.  691,  3  Ann.  55  Neb.  103,  75  N.  W.  566,  70  A.  S.  R. 

Cas.  832,  66  L.R.A.  478.  371. 

7.  Fremont,  etc.,  R.  Co.  v.  Hagblad,  16.  Waldner  v.  Bowden  State  Bank, 

72  Neb.   773,  101   N.   W.   1033,   106  13  N.  D.  604,  102  N.  W.  169,  3  Ann. 

N.    W.    1041,    9    Ann.    Cas.    1096,    4  Cas.  847. 

Li.R.A.(N.S.)  254;  Allen  v.  Patterson,  17.  Baker  v.  Warner,  231  U.  S.  588, 

7  N.  Y.  476,  57  Am.  Dee.  542.  34  S.  Ct.  175,  58  U.  S.  (L.  ed.)  384. 
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and  the  pleading  could  be  construed  as  intended  to  state  a  cause  of 
action  against  the  persons  sued.^' 

32.  Code  Rule;  Liberal  Construction. — ^Under  the  code^  pleadings 
are  to  be  liberally  construed,  and  the  common  law  rule  that  they  are 
to  be  construed  most  strongly  against  the  pleader  ia  not  applicable,** 
the  code  rule  being,  in  a  measure,  an  approximation  to  the  general 
rule  in  equity.*^  Contrary  to  the  common  law  rule,  every  reasonable 
intendment  and  presumption  imder  the  rule  of  liberal  construction 
must  be  made  in  favor  of  the  pleader;  and  the  pleading  must  be 
fatally  defective  before  it  will  be  rejected  as  insufficient,*  it  being 
the  controlling  purpose  under  the  operation  of  this  rule  to  try  all 
questions  on  ttieir  merits,  with  a  view  to  substantial  justice  between 
the  parties.*  Although  in  code  states  pleadings  are  to  be  liberally 
construed  so  far  as  concerns  matters  of  form,  it  is  of  course  obvious 
that  this  rule  does  not  dispense  with  the  necessity  of  pleading,  and 
properly  pleading,  the  facts  which  constitute  the  cause  of  action ;  • 
and  so,  under  this  rule,  essential  averments  lacking  in  a  pleading 
cannot  be  construed  into  it;  nor  a  necessary  averment  be  supplied 
on  inferences  drawn  from  other  facts  alleged  unless  such  averment 
must  logically  and  necessarily  be  so  inferred  therefrom.*    As  imder 

18.  Adler  v.  Pruitt,  169  Ala.  213,  S.  R.  998;  Jones  v.  Monson,  137  Wis. 
63  So.  315,  32  L.R.A.(N.S.)  889.  478, 119  N.  W.  179, 129  A.  S.  R.  1082 j 

19.  Gillette  v.  Bullard,  20  Wall.  571,  Summers  v.  Mutual  L.  Ins.  Co.,  12 
22  U.  S.  (L.  ed.)  387;  United  States  Wyo.  369,  75  Pac.  937,  109  A.  S.  R. 
V.  Parker,  120  U.  S.  89,  7  S.  Ct.  454,  992,  66  L.R.A.  812. 

30  U.  S.  (L.  ed.)  601;  Kansas  City  Note:  5  L.R.A.  771. 
Southern  R.  Co.  v.  Kaw  Val.  Drainage  20.  Birelys  v.  Staley,  6  Gill  &  J. 
Dist.,  233  U.  S.  75,  34  S.  Ct.  564,  (Md.)  432,  25  Am.  Dec.  303. 
58  U.  S.  (L.  ed.)  857;  Wilhite  v.  Wil-  1.  Hoke  v.  Glenn,  167  N.  C.  594, 
liams,  41  Kan.  288-,  21  Pac.  256,  13  83  S.  E.  807,  Ann.  Cae.  1916B  250. 
A.  S.  R.  281 ;  Brown  v.  Quinton,  80  2.  Hoke  v.  Glenn,  167  N.  C.  594, 
Kan.  44,  102  Pac.  242,  18  Ann.  Cas.  83  S.  E.  807,  Ann.  Cas.  1916E  250; 
290,  25  L.R.A.(N.S.)  71;  Browning  v.  Rider  v.  Fritchey,  49  Ohio  St.  285, 
Browning,  89  Kan.  98,  130  Pac.  852,  30  N.  E.  692,  15  L.R. A.  513 ;  Chesney 
Ann.  Cas.  1914C  1288,  L.R.A.1916C  v.  Chesney,  33  Utah  503,  94  Pac.  989, 
737;  Sessinghaus  Mill.  Co.  v.  Hane-  14  Ann.  Cas.  835;  Emerson  v.  Nash, 
brink,  247  Mo.  212,  152  S.  W.  354,  124  Wis.  369,  102  N.  W.  921,  109 
Ann.  Cas.  1914B  875;  Harris  v.  Rob-  A.  S.  R.  944,  70  L.R.A.  326;  Jones 
erts,  12  Neb.  631,  12  N.  W.  89,  41  v.  Monson,  137  Wis.  478,  119  N.  W. 
Am.  Rep.  779;  Weber  v.  Lewis,  19  179,  129  A.  S.  R.  1082. 
N.  D.  473,  126  N.  W.  105,  34  L.R.A.  3.  WOhite  v.  Williams,  41  Kan.  288, 
(N.S.)  364;  Southern  Surety  Co.  v.  21  Pac.  256,  13  A.  S.  R.  281;  Sturgea 
Municipal  Excavator  Co.,  (Okla.)  160  v.  Burton,  8  Ohio  St.  215,  72  Am. 
Pac.  617,  L.R.A.1917B  558 ;  McHard  Dec.  582 ;  State  v.  Milwaukee,  146  Wis. 
V.  Williams,  8  S.  D.  381,  66  N.  W.  131, 129  N.  W.  1101,  Ann.  Cas.  1912A 
930,  59  A.  S.  R.  766;  Gregg  v.  Groes-  1212. 

beck,  11  Utah  310,  40  Pac  202,  32       Note:  60  L.R.A.(N.S.)  13. 
L.R.A.   266;    Emerson   v.    Nash,   124       4.  Emmerson   v.    Botkin,   26   OkU. 
Wis.  369,  102  N.  W.  921,  109  A.  S.  R.  218,  109  Pac.  531,  138  A.  S.  E.  963, 
944,  70  L.KA.  326;  State  v.  Noreross,   29  L.R.A.(N.S.)  786, 
132  Wis.  634,  112  N.  W.  40,  122  A. 

466 


21  B.  C.  L.  PLEADING  §  39 

the  operation  of  the  stricter  rule,  and  for  an  added  reason,  after 
verdict  or  judgment,  pleadings  are  liberally  construed  to  sustain 
the  judgment^ 

V.  JoiNDEB  OF  Causes  and  Dbfensbs 

33.  In  Generals— Different  causes  of  action  may,  under  the  prac- 
tice in  most  jurisdictions,  be  joined  in  one  complaint ;  •  but,  in  gen- 
eral, each  must  be  set  out  separately  from  the  others,'  and  where 
several  counts  are  thus  pleaded  an  appropriate  prayer  for  relief  should 
follow  the  complaint  as  a  whole.®  The  statutes  generally  prescribe 
what  causes  of  action  may  be  joined,®  and  provisions  of  this  char- 
acter are  ordinarily  liberal  in  their  nature,^®  and,  furthermore,  are 
Kberally  construed.^*  The  rule  that  the  different  causes  of  action 
must  be  separately  stated  necessarily  implies  that  each  count  or  para- 
graph must  contain  in  itself  sufficient  averments  to  constitute  a  good 
cause  of  action;  ^*  and  hence,  an  objection  to  one  count  is  not  obvi- 
ated by  an  averment  in  another.**  But  the  intermingling  of  different 
causes  of  action  in  one  paragraph  of  a  complaint  does  not  warrant 

5.  Bates  v.  Babcock,  95  Cal.  479,  Western  Union  Tel.  Co.,  118  Mich. 
30  Pac.  605,  29  A.  S.  R.  133, 16  L.R.A.  369,  76'  N.  W.  762,  74  A.  S.  R.  394, 
745;  Winstead  v.  Hicks,  135  Ky.  154,  43  KR.A.  280;  Green  v.  Michigan 
121  S.  W.  1018,  135  A.  S.  R.  446;  Cent.  R.  Co.,  168  Mich.  104, 133  N.  W. 
Beels  v.  Flynn,  28  Neb.  575,  44  N.  W.  956,  Ann.  Cas.  1913C  98  and  note ; 
732,  26  A.  S.  R.  351.  Mooney  v.  Kennett,  19  Mo.  551,  61 

6.  Montgomery  First  Nat.  Bank  v.  Am.  Dec.  576;  Page  v.  Page,  43  Wash. 
Chandler,  144  Ala.  286,  39  So.  822,  293,  86  Pac.  582,  117  A.  S.  R.  1054, 
113  A.  S.  R.  39;  Craft  Refrigerating  6  L.R.A.(N.S.)  #14.  See  also  Fraud 
Mach.  Co.  V.  Quinnipiac  Brewing  Co.,  and  Deceit,  vol.  12,  p.  424. 

63  Conn.  651,  29  Atl.  76,  25  L.R.A.       8.  Baxter  v.  Camp,  71  Conn.  245, 

856 ;  Johnson  v.  Cooke,  85  Conn.  679,  41  Atl.  803,  71  A.  S.  R.  169,  42  L.R. A. 

84  Atl.  97,  Ann.  Cas.  1913C  275;  Van  514. 

Deusen  v.  Blum,  18  Pick.  (Mass.)  229,       9.  Astin  v.  Chicago,  etc.,  R.  Co.,  143 

29  Am.   Dec.  582;  Medlin  v.  Platte  Wis.  477,  128  N.  W.  265,  31  L.R.A. 

County,  8  Mo.  235,  40  Am.  Dec.  135;    (N.S.)  158.     See  also  infra,  par.  34, 

Roper  V.  Clay,  18  Mo.  383,  59  Am.  as  to  uniting  causes  of  action  arising 

Dec.  314;  Mooney  v.  Kennett,  19  Mo.  from  "the  same  transaction." 

651,  61   Am.   Dec.   576;   Paddock  v.       10.  Coffee  v.  Emigh,  15  Colo.  184, 

Somes,  102  Mo.  226,  14  S.  W.  746,  25  Pac.  83,  10  L.R.A.  125. 

10  L.R.A.  254.    See  also  Actions,  vol.      11.  Astin  v.  Chicago,  etc.,  R.  Co., 

1,  p.  363  et  seq.  143  Wis.  477, 128  N.  W.  265,  31  L.R. A. 

7.  Coffee  v.  Emigh,  15  Colo.  184,   (N.S.)  158. 

26  Pac.  83,  10  L.R.A.  125 ;  Craft  Re-       12.  Elliott  v.  Kitchens,  111  Ala.  546, 

frigerating  Mach.   Co.  v.  Quinnipiac  20  So.  366,  56  A.  S.  R.  69,  33  L.R.A. 

Brewing  Co.,  63  Conn.  551,  29  Atl.  76,  364;  Day  v.  Vallette,  25  Ind.  42,  87 

26  L.R.A.  856;  Baltzell  v.  Nosier,  1  Am.  Dec.  353;  State  v.  Langford,  55 

la.  588,  63  Am.  Dec.  466;  Patterson  S.  C.  322,  33  S.  E.  370,  74  A.  S.  R. 

▼.  Wilkinson,  55  Me.  42,  92  Am.  Dec.  746. 

568;   Cumberland  Glass  Mfg.  Co.  v.       13.  Tinsman  v.  Belvidere  Delaware 

De  Witt,  120  Md.  381,  87  Atl.  927,  R.  Co.,  26  N.  J,  L.  255,  64  Am.  Dec, 

Ann.    Cas.    1915A    702;    Garland   v.  415. 
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the  court  in  ignoring  all  but  one  and  determining  the  case  on  the 
sufficiency  of  the  evidence  to  support  it.^*  However,  it  may  arise 
under  the  doctrine  of  felo  de  se  that  one  cause  of  action  is  destroyed 
by  another,  thereby  forcing  to  the  conclusion  that  no  cause  of  action 
exists  in  fact.^*  The  test  of  whether  there  is  more  than  one  cause 
of  action  stated  or  attempted  to  be  stated  in  a  complaint  is  not  whether 
there  are  different  kinds  of  relief  or  objects  sought,  but  whether 
there  is  more  than  one  primary  right  sought  to  be  enforcecd  or  one 
subject  of  controversy  presented  for  adjudication.^* 

34.  Uniting  Tort  and  Contract  Counts ;  Causes  Arising  Out  of  Same 
Transaction. — Under  the  common  law  system  of  pleading  a  declara- 
tion is  bad  which  unites  a  count  in  tort  with  one  in  contract,^'  or 
otherwise  joins  causes  not  subject  to  joinder  at  common  law.^^  Under 
this  general  principle,  an  injury  flowing  from  independent  tort  can- 
not be  averred  in  defalcation  of  a  demand  founded  on  contract,  nor 
as  a  substantive  defense,  commensurate  with  the  injury  inflicted  on 
the  defendant,  since  it  in  no  way  touches  the  consideration  of  the 
contract  sued  on.^*  Though  tort  and  contract  cannot  be  joined  in 
the  same  declaration,  yet  where  the  gist  of  the  action  is  tort,  the 
declaration  will  not  be  held  bad  because  it  alleges  that  the  transaction 
out  of  which  the  tort  arose  was  a  contract.*®  Different  causes  of 
action,  all  sounding  in  tort,  may  be  joined  in  the  same  action  when 
the  plaintiff  and  defendants  in  each  cause  of  action  are  identical.^ 
It  is  also  a  rule  that  a  complaint  in  tort  should  be  framed  for  the 
particular  cause  of  action  on  which  the  plaintiff  has  the  right  to 
sue;  but  if  it  includes  two  or  more  causes  of  action,  it  will  be  pre- 
sumed, after  verdict,  that  the  proof  was  limited  on  the  trial  to  the 
legitimate  ground  of  damages.*  In  many  of  the  states  the  original 
distinction  in  form  between  actions  of  contract  and  those  of  tort  has 
been  abolished;  and  the  rule  is  that  the  plaintiff  may  unite  in  one 
action  all  causes  of  action  arising  from  ''the  same  transaction,  or 

14.  Page  V.  Page,  43  Wis.  293,  86  off  and  Counterclaim. 

Pac.  582,  117  A.  S.  R.  1054,  6  L.R.A.  20.  Montgomery    Traction     Co.    v. 

(N.S.)  914.  Fitzpatrick,  149  Ala.  511,  43  So.  136, 

15.  Note:  15  Ann.  Cas.  90.  9  L.R.A.(N.S.)  851;  Stoyel  v.  West- 

16.  Zinc  Carbonate  Co.  v.  Shulls-  cott,  2  Day  (Conn.)  418,  2  Am.  Dec. 
burg  First  Nat.  Bank,  103  Wis.  125,  109;  Craft  Refrigerating  Mach.  Co. 
79  N.  W.  229,  74  A.  S.  R.  845.  v.  Quinnipiac  Brewing  Co.,  63  Conn. 

17.  Garland  v.  Davis,  4  How.  131,  551,  29  Atl.  76,  25  L.R.A.  856;  Flint, 
11  U.  S.  (L.  ed.)  907;  Ansley  v.  Pied-  etc.,  Mfg.  Co.  v.  Beckett,  167  Ind.  491, 
mont  Bank,  113  Ala.  467,  21  So.  59,  79  N.  E.  503,  12  L.R.A.(N.S.)  924. 
59  A.  S.  R.  122.  1.  Page  v.    Citizens'   Banking   Co., 

Note:  50  L.R.A.(N.S.)  4.  Ill  Ga.  73,  36  S.  E.  418,  78  A.  S.  R. 

18.  Whipple  V.  Fuller,  11  Conn.  582,  144,  51  L.R.A.  463. 

29  Am.  Dec.  330.  2.  Rogers  v.  Smith,  17  Ind.  323,  79 

19.  Price  V.  Lewis,  17  Pa.  St.  51,  Am.  Dec.  483. 
55  Am.  Dee.  536.    See  generally,  Set- 
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transactions  connected  with  the  same  subject  of  action/'  and  this 
includes  causes  of  action  legal  and  equitable^  ex  contractu  and  ex 
delicto,*  as  well  as  those  ex  delicto  though  based  on  contract.*  But 
to  be  joined,  such  causes  of  action  must  arise  from  the  same  trans- 
action or  transactions  connected  with  the  same  subject  of  action; 
otherwise,  causes  of  action  ex  contractu  cannot,  in  general,  be  united 
with  causes  arising  ex  delicto.**  If  all  causes  of  action  arise  out  of 
the  same  transaction  it  is  no  objection  to  the  joinder  of  the  causes 
that  they  concern  separate  primary  rights.*  Under  statutes  of  this 
character  it  is  not  necessary  for  the  plaintiff  to  state  the  theory  of 
his  case ; '  neither  is  he  required  to  state  whether  he  relies  on  con- 
tract or  tort  as  the  basis  of  the  action,  and  generally,  if  he  should 
make  such  a  statement  and  be  mistaken,  the  statement  would  be 
immaterial.®  Where  this  rule  prevails  and  equity  and  law  juris- 
diction resides  in  the  same  court,  allegations  which  formerly  were 
required  in  equity  practice  as  a  basis  of  jurisdiction  as  distinguished 
from  the  jurisdiction  of  the  law  courts  may  very  properly  be  dis- 
pensed with.*  But  while  in  many  of  the  states  the  distinction  between 
actions  ex  contractu  and  ex  delicto  has  been  abolished,  it  is  to  be 
observed  that,  fundamentally,  the  principles  of  law  governing  these 
actions  remain  unchanged.**  It  has  been  held  that  several  causes 
of  action  may  be  stated  in  a  single  count,  when  such  causes  are  not 
separable  ty  some  distinct  line  of  demaj'cation,**  or  where  a  joinder 
of  related  acts  is  sanctioned  by  statute.**  Different  facts  may  be 
alleged,  separately  or  cumulatively,  to  show  the  same  cause  of  action, 
and  such  a  cause  is  not  made  plural  by  alleging  that  it  consists 
of  a  number  of  constituent  parts. ^* 

8.  Ely  V.  New  Mexico,  etc.,  R.  Co.,  7.  Southern  R.  Co.  v.  Atlanta  Nat. 

129  U.  S.  291,  9  S.  Ct.  293,  32  U.  S.  Bank,  112  Fed.  861,  50  C.  C.  A.  558, 

(L.  ed.)  688;  Lubert  v.  Chauviteau,  3  56  L.R.A.  546. 

Cal.  458,  58  Am.  Dec,  415;  Thompson  8.  Cockrell  v.  Henderson,  81  Kan. 

V.  Harris,  64  Kan.  124,  67  Pac.  456,  335,  105  Pac.  443,  50  L.R.A.(N.S.)  1 

91  A.  S.  R.  187;  Cockrell  v.  Hender-  and  note. 

son,  81  Kan.  335,  105  Pac.  443,  50  9.  Puterbaugh    v.   Puterbaugh,    131 

L.R.A.(N.S.)    1;   Pollock  v.   Carolina  Ind.  288,  30  N.  E.  519,  15  L.R.A.  341. 

Interstate  BIdg.,  etc.,  Ass'n,  48  S.  C.  10.  Lubert  v.  Chauviteau,  3  Cal.  458, 

65,  25  S.  E.  977,  59  A.  S.  R.  695 ;  58  Am.  Dec.  415. 

McHard  v.  Williams,  8  S.  D.  381,  66  11.  Maisenbacker    v.    Society    Con- 

N.  W.  930,  59  A.  S.  R.  766;  Emerson  cordia,  71  Conn.  369,  42  Atl.  67,  71 

V.  Nash,  124  Wis.  369,  102  N.  W.  921,  A.    S.   R.   213;   Miles   v.    Oldfield,  4 

109  A.  S.  R.  944,  70  L.R.A.  326.    See  Yeates    (Pa.)    423,  2  Am.   Dec.   412. 

also  Actions,  vol.  1,  p.  364.  12.  Schumpert  v.  Southern  R.  Co., 

4.  Cowan  v.  Western  Union  Tel.  Co.,  65  S.  C.  332,  43  S.  E.  813,  95  A.  S. 
122  la.  379,  98  N.  W.  281, 101  A.  S.  R.  R.  802. 

268,  64  L.R.A.  545.  13.  Hutchinson  v.  Ainsworth,  73  Cal. 

5.  See  Actions,  vol.  1,  p.  364.  452,  15  Pac.  82,  2  A.  S.  R.  823;  Cho- 

6.  Emerson  v.  Nash,  124  Wis.  369,  banian  v.  Washburn  Wire  Co.,  33  R.  I. 
102  N.  W.  921,  109  A.  S.  R.  944,  289,  80  Atl.  394,  Ann.  Cas.  1913D 
70  L.R.A.  326.  730  and  note. 

469 


35  PLEADING  21  R.  C.  L. 

35.  Declaring  on  Single  Cause  of  Action  in  Separate  Counts. — 

It  is  a  familiar  rale  of  pleading  that,  when  the  plaintiff  has  two  or 
more  distinct  reasons  for  obtaining  the  relief  sought,  or  when  there 
is  more  or  less  uncertainty  as  to  the  grounds  of  recovery  or  as  to 
the  exigencies  of  proof,  the  petition  may  set  forth  a  single  claim  in 
more  than  one  count.  ^*  Where  the  complaint  contains  two  or  more 
distinct,  independent  grounds  on  which  the  claim  of  relief  is  based, 
if  either  ground  is  sufficient,  its  force  is  not  impaired  by  the  fact 
that  it  is  joined  cumulatively  with  another  alleged  ground,  which 
of  itself  is  insufficient.^*  Under  the  general  rule,  a  quantum  meruit 
count  may  be  joined  with  a  count  founded  on  express  contract;  ^* 
or  a  count  for  money  had  and  received  with  a  special  count.  ^'  This 
general  rule  is  a  prevailing  one  even  under  the  code  practice,^® 
although  in  some  jurisdictions  it  is  deemed  to  be  contrary  to  the 
spirit  of  the  reformed  procedure  to  set  forth  a  single  cause  of  action 
in  different  counts,  as  might  have  been  done  at  common  law;  and 
if  so  set  forth,  the  court  may,  on  motion,  require  the  plaintiff  to 
elect  on  which  ground  he  will  proceed.^'  At  common  law,  different 
counts  in  a  declaration  are  treated  for  all  purposes  as  distinct  as 
if  they  are  separate  declarations,  and  unless  a  second  count  expressly 
refers  to  the  first,  no  defect  therein  will  be  aided  by  the  preceding 
count;  but  under  the  code  system  of  pleading  the  prevailing  judicial 
opinion  is  that  in  stating  several  causes  of  action  it  is  not  necessary 
to  repeat  every  general  averment  essential  to  each  or  common  to 
them  all,  but  that  as  to  such  matters  reference  may  be  made  to  dis- 
tinct allegations  in  a  preceding  cause  of  action,  thereby  incorporating 
them  in  a  subsequent  cause  of  action  and  avoiding  useless  repetition.'^ 
If  the  plaintiff  has  but  one  cause  of  action,  the  facts  cannot  be  sub- 

14.  Vindicator    Consol.    Gold    Min.   44  Am.  Rep.  528. 

Co.  V.  Firstbrook,  36  Colo.  498,  86  16.  Wiley  v.  Locke,  81  Kan.  143, 
Pac.  313, 10  Ann.  Cas.  1108;  Farmers'  105  Pac.  11,  19  Ann.  Cas.  241,  24 
Sav.  Bank  v.  Arispe  Mercantile  Co.,  L.R.A.(N.S.)  1117;  Mellon  v.  Pulton, 
139  la.  246,  117  N.  W.  672,  130  A.  22  Okla.  636,  98  Pac.  911,  19  L.R.A. 
S.  R.  324,  23  L.R.A.(N.S.)   889;  Ed-    (N.S.)  960. 

wards  v.  Hartshorn,  72  Kan.  19,  82       17.  Nash  v.  Towne,  5  Wall.  689,  18 
Pac.  620,  1  L.R.A.(N.S.)  1050;  Wiley  U.  S.  (L.  ed.)  627;  Carland  v.  Western 
V.  Locke,  81  Kan.  143,  105  Pac.  11,  Union  Tel.  Co.,  118  Mich.  369,  76  N. 
19   Ann.    Cas.   241,  24  L.R.A.(N.S.)    W.  762,  74  A.  S.  R.  394,  43  L.R.A. 
1117;   Lancaster  v.   Connecticut  Mut.   280. 
L.  Ins.  Co.,  92  Mo.  4G0,  5  S.  W.  23,       18.  See  infra,  par.  59. 
1  A.  S.  R.  739;  Mellon  v.  Pulton,  22       19.  Baxter  v.  Camp,  71  Conn.  245, 
Okla.    636,   98   Pac.    911,    19   L.R.A.  41  AU.  803,  71  A.  S.  R.  169,  42  L.R.A. 
(N.S.)  960;  Jensen  v.  Union  Pac.  R.  514;    Sturges  v.  Burton,  8   Ohio  St. 
Co.,  6  Utah  253,  21  Pac.  994,  4  L,R.A.  215,  72  Am.  Dec.  582;  Gabrielson  v. 
724 ;  Astin  v.  Chicago,  etc.,  R.  Co.,  143  Hague  Box,  etc.,  Co.,  55  Wash.  342, 
Wis.  477,  128  N.  W.  265,  31  L.R.A.  104  Pac.  635,  133  A.  S.  R.  1032. 
(N.S.)  158.  20.  Ramsey  v.  Johnson,  8  Wyo.  478, 

15.  Shipman  v.  Fumiss,  69  Ala.  555,  58  Pac.  766,  80  A.  S.  R.  948. 
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divided  so  as  to  present  fictitiously,  as  might  have  been  done  under 
common  law  pleadings,  two  or  more  causes  of  action.^  And  in  such 
a  case,  words  designating  on  allegation  of  a  complaint  as  "a  separate 
and  second  cause  of  action"  may  be  disregarded  where  it  is  apparent 
that  the  allegation  was  intended,  not  as  a  second  cause  of  action,  but 
only  to  show  the  extent,  form,  and  nature  of  the  relief  to  which  the 
complainant  was  entitled,  provided,  of  course,  the  substantial  rights 
of  the  parties  will  not  be  affected  by  so  disregarding  it.* 

36.  Joinder  in  Actions  for  Negligence. — It  is  a  general  rule  that 
in  an  action  for  personal  injuries  two  or  more  acts  of  negligence, 
contributing  to  the  injury  complained  of,  may  properly  be  charged 
in  one  count  in  the  complaint  or  declaration.  But  inconsistent  alle- 
gations of  negligence  cannot  be  stated  in  a  single  count.*  It  is  like- 
wise a  rule  that  in  order  to  meet  possible  evidence  as  it  may  first 
fully  develop  on  the  trial,  a  plaintiff  may  set  out  his  cause  of  action 
in  different  counts  of  his  declaration,  with  as  many  different  aver- 
ments of  acts  of  negligence  causing  the  one  injury  as  he  sees  fit, 
provided  they  are  not  inconsistent.*  The  principle  has  been  laid 
down  that  separate  causes  of  action  may  be  joined  where  they  are 
not  inconsistent  in  the  sense  that  the  choice  of  one  absolutely  waives 
the  other.*  But  counts  of  a  complaint  are  not  in  contemplation  of 
law  inconsistent  with  each  other,  although  they  state  different  grounds 
of  liability  for  the  same  ultimate  act  dependent  on  the  proof  to  be 
adduced  at  the  trial.*  Counts  charging  affirmative  negligence  may 
be  joined  with  counts  in  which  the  presumption  of  negligence  is 
relied  on,'  and,  likewise,  counts  at  common  law  and  under  the  fed- 
eral employers'  liability  act  may  be  joined  in  the  same  complaint.* 
Where  the  liability  arises  under  different  sections  of  a  statute,  and 
several  specifications  of  negligence  are  stated  as  disconnected  defaults 
constituting  separate  grounds  of  liability,  the  declaration  should  spec- 
ify under  what  particular  section  of  the  statute  each  act  of  negligence 
arisee,  and  the  separate  acts  should  be  stated  in  separate  counts.* 

37.  Joint  Answers  and  Pleas. — ^It  is  a  well  established  principle 
that  where  two  or  more  parties  act  each  for  himself  and  independ- 

1.  Sturges  V.  Burton;  8  Ohio  St.  215,  6.  Vindicator  Consol.  Gold  Min,  Co. 
72  Am.  Dec.  582.  v.  Firstbrook,  36  Colo.  498,  86  Pac. 

2.  Murray  v.  Murray,  115  Cal.  266,  313,  10  Ann.  Cas.  1108. 

47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A.  7.  Washington-Virginia  R.  Co.  v. 
626.  Bouknight,  113  Va.  696,  75  S.  E.  1032, 

3.  Note:   Ann.    Cas.   1913C   102  et  Ann.  Cas.  1913E  546. 

seq.  8.  Bouchard  v.  Central  Vermont  R. 

4.  Creen  v.  Michigan  Cent.  R.  Co.,  Co.,  87  Vt.  399,  89  Atl.  475,  L.R.A. 
168  Mich.  104,  133  N.  W.  956,  Ann.  1915C  33.  See  Master  and  Servant, 
Cas.  1913C  98  and  note.  vol.  18,  p.  841,  as  to  the  effect  of  the 

5.  Astin   V.    Chicago,   etc.,    R.    Co.,  statute  on  other  remedies. 

143  Wifl.  477, 128  N.  W.  265,  31  L.R. A.       9.  Note :   Ann.   Cas.   1913C  108   et 
(N.S.)   158.  seq. 
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ently  of  each  other  in  a  proceeding  the  result  of  which  may  be  inju* 
rious  to  another,  they  cannot  be  jointly  held  liable  for  the  acts  of 
each  other.  ^^  Each  one  of  several  defendants  is  entitled  to  present 
his  defense  in  the  form  of  a  fecial  plea,  and  neither  can  be  com- 
pelled to  adopt  the  plea  of  the  other  defendants.^^  And  where  they 
join  in  their  defense  it  is  of  course  obvious  that  this  alone  will  not 
prove  a  joint  liability.^*  The  defense  that  may  be  interposed  may  be 
available  to  all  the  defendants,^*  as,  for  example,  where  it  is  based 
on  a  nonjoinder  of  parties  plaintiff;^*  or  it  may  be  special  to  one 
or  more  of  the  parties,  as,  for  example,  a  plea  in  abatement  for  non- 
joinder of  parties  defendant.^*  However,  a  defendant  having  an 
individual  and  sufficient  plea  may,  by  joining  in  a  plea  with  a 
codefendant  who  cannot  justify,  lose  his  defense.**  If  one  of  two 
defendants  establishes  a  defense  not  personal  to  himself,  but  going  to 
the  foundation  of  the  plaintiff's  right  to  recover,  such  defense  may 
operate  in  favor  of  his  codefendants  though  they  do  not  answer  or 
otherwise  appear  in  the  suit.*^  While  a  separate  defense  may  defeat 
a  joint  recovery,  it  cannot,  however,  deprive  a  plaintiff  of  his  right 
to  prosecute  his  suit  to  final  decision  in  his  own  way,  since  the 
cause  of  action,  as  the  subject  matter  of  the  controversy,  is,  for  all 
the  purposes  of  the  suit,  whatever  the  plaintiff  declares  it  to  be  in 
his  pleadings.*® 

38.  Joinder  of  Defenses. — By  the  rules  of  the  common  law  a  defend- 
ant was  not  allowed  in  his  pleadings  to  present  simultaneously  several 
distinct  answers  to  the  plaintiff's  allegations,  as  there  could  be  but 
a  single  issue  presented  for  determination.  This  restriction  never 
obtained  in  equity,  however,  and  was  removed  with  respect  to  plead- 
ings at  law  by  virtue  of  the  statute  of  4  Anne,  chap.  16,  section  4, 
which  is  generally  held  to  have  become  a  part  of  the  common  law 
of  the  United  States.  Also  under  the  procedure  in  force  in  all  the 
jurisdictions  in  which  the  code  system  prevails,  distinct  defenses  are 
allowed  to  be  pleaded  simultaneously.*'  And  it  may  be  stated  as 
a  general  rule,  subject  to  certain  limitations  about  to  be  considered, 

10.  Livesay  v.  Denver  First  Nat.  15.  Southard  v.  Hill,  44  Me.  92,  69 
Bank,  36  Colo.  526,  86  Pac.  102,  118  Am.  Dec.  85. 

A.  S.  R.  120,  6  L.R.A.(N.S.)  598.  16.  Bissell  v.  Gold,  1  Wend.  (N.  Y.) 

11.  Roberts  v.  Williams,  5  Whart.   210,  19  Am.  Dec.  480. 

(Pa.)  170,  34  Am.  Dec.  549.  17.  Tate  v.  Goode,  135  Ga.  738,  70 

12.  Livesay  v.  Denver  First  Nat.  S.  E.  571,  33  L,R.A.(N.S.)  310;  Har- 
Bank,  36  Colo.  526,  86  Pac.  102,  118  rison  v.  Wallton,  95  Va.  721,  30  S.  E. 
A.  S.  R.  120,  6  L.R.A.(N.S.)  598.  372,  64  A.  S.  R.  830,  41  L.R.A.  703. 

13.  Wallace  v.  Holly,  13  Ga.  389,  18.  Chesapeake,  etc.,  R.  Go.  v.  Dix- 
58  Am.  Dec.  518 ;  Hastings  First  Nat.  on,  179  U.  S.  131,  21  S.  Ct  67,  46 
Bank  v.  Rogers,  13  Minn.  407,  97  Am.  U.  S.  (L.  ed.)  121. 

Dec.  239.  19.  Notes:  48  L.R.A.  177;  Ann.  Cas. 

14.  Hart  v.  Fitzgerald,  2  Mass.  509,   1917C  704. 
3  Am.  Dec.  75. 
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that  a  defendant  may  in  different  pleas  state  aj9  many  separate  and 
independent  grounds  of  defense  as  he  may  be  advised  are  material,^^ 
whetiber  these  are  legal  or  equitable,  or  both.^  For  the  reason  that 
by  pleading  in  bar  a  waiver  is  ordinarily  effected  of  pleas  in  abate- 
ment,^ generally  speaking,  it  is  a  bad  mode  of  pleading  to  unite 
pleas  in  abatement  and  pleas  to  the  merits.'  But  under  certain  statu- 
tory rules,  pleas  in  abatement  and  in  bar  may  be  united.^  In  any 
event  different  defenses  should  be  made  separately  and  distinctly  and 
in  separate  counts.^  In  all  modern  forms  of  pleading,  whether  under 
the  statute  of  Anne,  or  under  the  more  recent  statutes  codifying 
procedure,  though  the  defendant  may  plead  as  many  distinct  defenses 
as  he  may  have,  they  must  be  pleaded  separately  and  each  must 
be  consistent  in  itself.®  Separate  pleas  in  an  answer  are,  ordinarily, 
not  objectionable  because  of  repugnancy  or  inconsistency  with  each 
other,'  unless,  according  to  some  authorities,  there  is  an  inconsistency 
of  fact  as  distinguished  from  an  inconsistency  by  application  of  law.® 
However,  the  right  to  join  defenses  is  sometimes  limited  by  the 
requirement  that  the  defenses  must  not  be  inconsistent;*  that  is  to 

20.  Bank  of  United  States  v.  Don-  pleaded  together, 
nally,  8  Pet.  361,  8  U.   S.    (L.  ed.)        5.  Baltzell  v.  Nosier,  1  la.  588,  63 
974;   Haldeman  v.  United  States,  91  Am.  Dec.  466. 

U.  S.  684,  23  U.  S.  (L.  ed.)  433;  6.  Ansley  v.  Piedmont  Bank,  113 
Roberts  v.  Lewis,  144  U.  S.  653,  12  Ala.  467,  21  So.  59,  59  A.  S.  R.  122; 
S.  Ct.  781,  36  U.  S.  (L.  ed.)  579;  Priest  v.  Dodsworth,  235  111.  613,  85 
Pierey  v.  Sabin,  10  Cal.  22,  70  Am.  N.  E.  940,  14  Ann.  Cas.  340;  Rodgers 
Dec.  692;  State  v.  Peelle,  124  Ind.  515,  v.  Clement,  162  N.  Y.  422,  56  N.  E. 
24  N.  E.  440,  8  L.RA.  228;  Roberts  901,  76  A.  S.  R.  342. 
V.  Corbin,  26  la.  315,  96  Am.  Dec.  Notes:  48  LJl.A.  177;  Ann.  Cas. 
146;  Simpson  v.  McFarland,  18  Pick.  1917C  704. 

(Mass.)  427,  29  Am.  Dec.  602;  Bou-  7.  Parsons  v.  Trowbridge,  226  Fed. 
chard  v.  Central  Vermont  R.  Co.,  87  15,  140  C.  C.  A.  310,  Ann.  Cas.  1917C 
Vt.  399,  89  Atl.  475,  L.R.A.1915C  33;  750;  Ansley  v.  Piedmont  Bank,  113 
Hart-Parx  Co.  v.  Keeth,  62  Wash.  464,  Ala.  467,  21  So.  59,  59  A.  S.  R.  122 
114  Pac.  169,  Ann.  Cas.  1912D  243.  and  note;  American  Nat.  Bank  v.  Don- 
Notes  :  48  L.R. A.  177 ;  Ann.  Cas.  nellan,  170  Cal.  9,  148  Pac.  188,  Ann. 
1917C  704.  Cas.  1917C  744;  Priest  v.  Dodsworth, 

See  infra,  par.  95,  as  to  equitable  235  lU.  613,  85  N.  E.  940,  14  Ann. 
defenses  in  legal  actions.  Cas.  340;  Simpson  v.  McFarland,  18 

1.  Roberts  v.  Corbin,  26  la.  315,  96  Pick.  (Mass.)  427,  29  Am.  Dec.  602; 
Am.  Dec.  146;  Arthur  v.  Homestead  Bouchard  v.  Central  Vermont  R.  Co., 
F.  Ins.  Co.,  78  N.  Y.  462,  34  Am.  Rep.  87  Vt.  399,  89  Atl.  475,  L.R.A.1915C 
560.  33 ;  Horton  v.  Driskell,  13  Wyo.  66,  77 

Note :  48  L.RA.  185.  Pac.  354,  3  Ann.   Cas.   561    (suit  in 

2.  See  infra,  par.  107,  158.  equity). 

3.  Sheppard  V.  Graves,  14  How.  505,  Notes:  48  L.R.A.  185;  Ann.  Cas. 
14  U.  S.  (L.  ed.)  518.  1917C  706. 

4.  Hart-Parr  Co.  v.  Keeth,  62  Wash.  8.  Notes:  48  L.R.A.  182,  188;  Ann. 
464,  114  Pac.  169,  Ann.  Cas.  1912D  Cas.  1917C  704,  706. 

243.  But  see  infra,  par.  102  et  seq.,  9.  Andrews  v.  Hensler,  6  Wall.  254, 
107;  as  to  the  rule  generally  that  pleas  18  U.  S.  (L.  ed.)  737;  Timmerman  v. 
in   abatement  and  in   bar  cannot  be   Stanley,  123  Ga.  850,  51  S.  E.  760, 
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say^  that  the  establishment  of  the  truth  of  one  defense  must  not 
establish  the  falsity  or  impossibility  of  the  other.^®  And  it  has  also 
been  held  that  inconsistent  defenses  cannot  be  set  up  in  an  answer 
where  the  statute  requires  the  pleadings  to  be  verified.^  ^  But  some 
statutes^  after  providing  that  inconsistent  defenses  may  be  joined 
in  the  same  answer  or  reply,  proceed  to  make  further  provision  that 
when  a  verification  is  required,  it  may  be  to  the  effect  that  the 

1   L.R.A.(N.S.)    379;   Swift  v.  EUs-  Logging  Co.,  76  Ore.  189,  147  Pac. 

worth,  10  Ind.  205,  71  Am.  Dec.  316;  922,  Ann.  Cas.  1917C  700  and  note; 

Bensieck  v.  Cook,  110  Mo.  173,  19  S.  Seattle  Nat.  Bank  v.  Carter,  13  Wash. 

W.  642,  33  A.  S.  R.  422;  La  Follett  281,  43  Pac.  331,  48  L.R.A.  177  and 

V.  Mitchell,  42  Ore.  465,  69  Pac.  916,  note;  Kimble  v.  Stackpole,  60  Wash. 

95  A.  S.  R.  780;  Seattle  Nat.  Bank  35, 110  Pac.  677,  35  L.R.A.(N.S.)  148; 

V.  Carter,  13  Wash.  281,  43  Pac.  331,  Hart-Parr  Co.  v.  Keeth,  62  Wash.  464, 

48  L.R.A.  177  and  note;  Hart-Parr  Co.  114  Pac.  169,  Ann.  Cas.  1912D  243. 

V.  Keeth,  62  Wash.  464,  114  Pac.  169,  But  compare  Bernstein  v.  Humes,  60 

Ann.  Cas.  1912D  243.  Ala.  582,  31  Am.  Rep.  52   (holding 

Notes:   48  L.R.A.   181,  188;   Ann.  that,  in  an  action  in  the  nature  of 

Cas.  1917C  711.  ejectment,  a  plea  of  the  general  issue 

10.  Bank  of  United  States  v.  Don-  is  inconsistent  with   a  disclaimer  of 

nally,  8  Pet.  361,  8  U.   S.    (L.  ed.)  possession);  Lane  v.  Bryant,  100  Ky. 

974   (holding  that  under  the  law  of  138,  67  S.  W.  584, 18  Ky.  L.  Rep.  658, 

Virginia,  in  an  action  on  a  note,  a  36  L.R.A.  709  (holding  the  pleas  of 

plea  of  nil  debit  is  not  inconsistent  general  denial  and  justification  in  an 

with  a  plea  of  the  statute  of  limita-  action  of  slander  to  be  inconsistent) ; 

tions) ;  Noonan  v.   Bradley,  9  Wall.  Davis  v.  Millaudon,  17  La.  Ann.  97, 

394,  19  U.  S.   (L.  ed.)   757   (holding  87  Am.  Dec.  517;  Hyatt  v.  Lindner, 

that  it  IS  not  inconsistent  to  deny  any  133  La.  614,  63  So.  241,  48  L.R.A. 

right  in  the  plaintiff  in  his  representa-  (N.S.)  256  (holding  the  pleas  of  gen- 

tive    capacity   as   administrator,    and  eral  denial  and  justification  in  an  ac- 

further  to  set  up  a  failure  of  con-  tion   of  slander  to  be  inconsistent) ; 

sideration    for   the    bond    sued    on) ;  Bell  v.   Campbell,  123  Mo.  1,  25  S. 

Grand  Chute  v.  Winegar,  15  WaU.  355,  W.   359,  45  A.   S.   R.   505    (holding 

21  U.  S.   (L.  ed.)  170   (holding  that  inconsistent  in  an  action  to  set  aside 

a  plea  of  nil  debit  is  not  inconsistent  a  mortgage  given  to  indemnify  sure- 

with  a  plea  of  non  est  factum) ;  Harsh-  ties  for  loss  on  account  of  liie  em- 

barger  v.  Eby,  28  Idaho  753,  156  Pac.  bezzlement  of  the  son-in-law  of'  the 

619,  Ann.   Cas.   1917C   753;   New  v.  mortgagor,  and  procured  by  the  fraud 

Smith,  94  Kan.  6,  145  Pac.  880,  Ann.  and  undue  influence  of  the  son-in-law 

Cas.    1917B    362,    L.R.A.1915F    771  and  the  sureties,  the  defense  by  the 

(holding  that. the  defendant  in  an  .ac-  sureties  that  the  mortgagor  failed  to 

tion  for  the  recovery  of  land  may  set  reconvey  land  deeded  to  her  by  the 

up  separate  and  distinct  titles  in  him-  son-in-law  in  the  same  transaction  and 

self) ;  Nelson  v.  Brodhack,  44  Mo.  596,  a  denial  by  them  that  they  were  charge- 

100  Am.  Dec.  328  (holding  that  a  de-  able  with  anything  which  the  son-in- 

fendant  in  ejectment  may  deny  title  law  did  in  the  transaction). 

and  plead  the  statute  of  limitations);  Notes:   48  L.R.A.   188;   Ann.   Cas. 

Johnson  v.  Butte,  etc..  Copper  Co.,  41  1917C  713. 

Mont.  158,  108  Pac.  1057,  48  L.R.A.  11.  Atteberry  v.  Powell,  29  Mo.  429, 

(N.S.)  938 ;  Hilmer  V.  Western  Travel-  77  Am.  Dec.  579;  Seattle  Nat.  Bank 

era'  Ace.  Ass'n,  86  Neb.  285, 125  N.  W.  v.  Carter,  14  Wash.  281,  43  Pac.  331, 

635,  27  L.R.A.(N.S.)   319   (action  on  48  L.R.A.  177  and  note, 

insurance  policy) ;   Susznik  v.   Alger  Note :  Ann.  Cas.  1917C  715, 
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defendant  believes  one  or  the  other  defense  to  be  true,  but  cannot 
determine  which.  Under  such  a  statute  inconsistency,  of  course, 
afiPords  no  ground  of  objection  to  the  joinder  of  defenses.^*  There 
are  decisions  to  the  effect  that  a  clear,  explicit  and  affirmative  admis- 
sion in  one  defense,  although  denied  in  another  defense  in  the  same 
answer,  when  not  unavoidably  made  for  the  purpose  of  presenting 
the  defense  in  which  the  admission  is  made,  is  available  to  the  plaintiff 
and  relieves  him  from  the  necessity  of  proving  the  allegations  in 
his  complaint  so  admitted  in  the  answer.^*  It  is  held  in  a  majority 
of  jurisdictions  that  where  the  law  authorizes  a  defendant  to  set  up 
several  pleas,  he  may  use  each  plea  in  his  defense,  and  the  admissions 
unavoidably  contained  in  one  cannot  be  used  against  him  in  another.^* 
In  some  jurisdictions,  however,  the  rule  is  stated  to  be  that  where 
a  defendant  interposes  inconsistent  defenses,  he  will  be  deemed  to 
admit  or  waive  that  defense  less  favorable  to  himself,  and  the  plain- 
tiff may  use  the  admission  as  evidence  to  establish  that  particular 
allegation  in  his  complaint.^*  And  it  has  also  been  declared  that 
if  one  of  the  pleas  bears  on  the  main  issue  in  the  case,  and  contains 
an  admission  which  is  calculated  to  damage  the  defendant's  cause, 
that  admission  may  be  used  in  evidence  against  him.^*  But  it  is  to 
be  noted  that  in  nearly  if  not  all  of  the  cases  allowing  pleas  contain- 
ing admissions  to  operate  as  a  waiver  or  admission  as  against  other 
pleas  the  inconsistency  waa  of  fact  and  not  by  operation  of  law, 
and  the  admissions  were  formal  and  explicit,  and  it  has  been  sug- 
gested that  the  true  rule  is  that  matter  contained  in  one  plea  is 
available  as  an  admission  against  the  defendant  on  the  trial  of  issues 
raised  by  another  plea  when  and  when  only  the  inconsistency  is  one 
of  fact  and  the  admission  was  formal  and  explicit  and  might  have 
been  avoided,  but  it  cannot  be  so  treated  when  the  admission  is  bv 
implication  of  law  or  is  unavoidable  in  order  to  present  all  the 
defenses  which  the  party  was  entitled  to  make.^' 

12.  Parsons  v.  Trowbridge,  226  Fed.  Notes:  48  L.R.A.  203;  Ann.  Cas. 
15,  140  C.  C.  A.  310,  Ann.  Cas.  1917C   1917C  740. 

750.  16.  Harshbarger  v.  Eby,  28  Idaho 

13.  Notes:  48  L.R.A.  207;  Ann.  Cas.  753,  156  Pae.  619,  Ann.  Cas.  1917C 
1917C  741.  753;  Davis  v.  Millaudon,  17  La.  Ann. 

14.  Glenn  v.  Sumner,  132  U.  S.  152,  97,  87  Am.  Dec.  517;  Hannem  v.  Pence, 
10  S.  Ct.  41,  33  U.  S.  (L.  ed.)  301;  40  Minn.  127,  41  N.  W.  657,  12  A.  S. 
Smifn  V.  Gale,  144  U.  S.  509,  12  S.  R.  717;  State  v.  Firemen's  Fund  Ins. 
Ct.  674,  36  U,  S.  (L.  ed.)  521;  Lee  Co.,  152  Mo.  1,  52  S.  W.  595,  45  L.R.A. 
Line  Steamers  y.  Robinson,  218  Fed.  363. 

559,  134  C.   C.  A.  287,  L.R.A.1916C  Notes:   48  L.R.A,   205;   Ann.   Cas. 

358;  Parsons  v.  Trowbridge,  226  Fed.  1917C  742. 

15,  140  C.  C.  A.  310,  Ann*  Cas.  1917C  16.  Howard  v.  Glenn,  85  Ga.  238, 

750;  Houston  East,  etc.,  R.  Co.  v.  De  11  S.  E.  610,  21  A.  S.  R.  156. 

Walt,  96  Tex.  121,  70  S.  W.  531,  97  17.  Note:  48  L.R.A.  207. 

A.  o.  R.  877. 
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VI.  Exhibits,  References,   Oyer  and  Profert,  and  Bills  of 

Particulars 

39.  Exhibits  Generally. — ^It  is  a  rule  of  modem  practice  that  when 
a  pleading  is  founded  on  a  written  instrument  a  copy  thereof  may 
be  annexed,  and  made  a  part  of  the  pleading  by  reference  as  an 
exhibit,^®  and  by  statute,  or  rule  of  court,  it  is  sometimes  made  obliga- 
tory on  the  pleader  in  such  a  case  to  annex  a  copy  of  the  instru- 
ment to  the  pleading.^'  In  certain  other  instances  in  a  proper  case 
this  may  be  required  to  be  done  under  an  order  of  court.*^  While 
it  is  a  rule  that,  in  the  absence  of  statutory  authority,  an  omission 
of  essential  averments  from  a  complaint  cannot  be  supplied  by  such 
a  reference,^  it  is  also  a  rule  that,  for  the  purpose  of  determining 
the  sufficiency  of  the  statement  of  the  cause  of  action,  an  exhibit 
is  deemed  to  be  a  part  of  the  declaration,*  and  the  pleading  and 
exhibit  forming  a  part  thereof  are  construed  together.*  Hence  it 
is  that  a  general  demurrer  is  sufficient  to  raise  the  question  of  the 
legality  of  a  contract  which  is  sued  on  and  made  an  exhibit;*  and 
it  is  clear  that  if  an  action  is  brought  on  a  contract,  which  is  set 
forth,  the  rights  of  the  parties  must  be  determined  by  the  terms  of 
that  instrument  so  far  as  they  are  dependent  on  it.*  But  facts  stated 
in  a  paper  incorporated  in  a  pleading  are  not  to  be  treated  as  alleged, 
but  as  evidence  only.*  However,  it  has  been  held  that  a  statement 
in  a  letter  annexed  as  an  exhibit  to  a  pleading  and  prayed  to  be 
taken  as  part  of  it  will,  unless  qualified  in  some  manner,  become 

18.  Pittsburgh,  etc.,  R.  Co.  v.  Ma-  Am.  Rep.  721;  Chesney  v.  Chesney,  33 
honey,  148  IndL  196,  46  N.  E.  917,  47  Utah  503,  94  Pac.  989,  14  Ann.  Cas. 
N.  E.  464,  62  A.  S.  R.  603,  40  L.R.A.   835. 

101;  Heaston  v.  Kiieg,  167  Ind.  101,  2.  Furgison  v.  State,  4  G.  Greene 
77  N.  E.  805,  119  A.  S.  R.  475;  Lat-  (la.)  302,  61  Am.  Dec.  120;  Friend 
tonrett  v.  Cook,  1  la.  1,  63  Am.  Dec.  v.  Southern  States  L.  Ins.  Co.,  (Okla.) 
428;  Curl  v.  Watson,  25  la.  35,  95  160  Pac.  457,  L.R.A.1917B  208 ;  South- 
Am.  Dec.  763;  Harvey  v.  Kelly^  41  em  Surety  Co.  v.  Municipal  Excavator 
Miss.  490,  93  Am.  Dec.  267;  Caspary  Co.,  (Okla.)  160  Pac.  617,  L.R.A. 
V.  Portland,  19  Ore.  496,  24  Pac.  1036,  1917B  558 ;  Hutchinson  v.  Maxwell, 
20  A.  S.  R.  842.  100  Va.  169,  40  S.  E.  655,  93  A.  S.  R. 

19.  Lattonrett  v.  Cook,  1  la.  1,  63  944,  57  L.R.A.  384. 

Am.  Dec.  428;  Henderson  v.  Harper,  3.  Vincent  v.  Frelich,  50  La.  Ann. 

127  Md.  429,  96  Atl.  550,  Ann.  Cas.  378,  23   So.   373,  69  A.   S.  R.  436; 

1917C  93.  Davis  v.  Choctaw  County,  (Okla.)  158 

20.  Heaston  v.  Krieg,  167  Ind.  101,  Pac.  294,  L.R.A.1916F  873. 

77  N.  E.  805,  119  A.  S.  R.  475.  4.  Fuqua  v.  Pabst  Brewing  Co.,  90 

1.  Burkett  v.  Griffith,  90  Cal.  532,  Tex.  298,  38  S.  W.  29,  750,  35  L.R.A. 
27  Pac.  527,  25  A.  S.  R.  151, 13  L.R.A.   241. 

707;  Western  Union  Tel.  Co.  v.  State,       5.  Greeff  v.  Equitable  L.  Assup.  Soc., 
165  Ind.  492,  76  N.  E.  100,  6  Ann.   160  N.  Y.  19,  54  N.  E.  712,  73  A.  S. 
Cas.  880,  3  L.R.A.(N.S.)  153;  Gebhard   R.  659,  46  L.R.A.  288. 
▼.   Gamier,   12  Bush    (Ky.)    321,   23       6.  Rvan  v.  Curran,  64  Ind.  345,  31 
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the  statement  of  the  pleading  itself.^  The  contents  of  a  complaint 
in  a  former  action  which  are  set  out  in  full  in  the  complaint  in 
suit  are  properly  before  the  court,  although  the  action  pending  is 
not  founded  thereon.*  On  principle  no  averment  can  give  to  an 
agreement  a  character  it  has  not,  and  no  admission  can  take  from 
it  the  character  it  has,  where  an  agreement  is  laid  before  the  court  . 
for  construction.*  And  so,  if  a  breach  assigned  is  more  enlarged 
or  more  limited  than  the  contract  alleged,  it  is  bad  on  demurrer.*^ 
The  rule  is  that  the  allegations  of  a  pleading  are  controlled  by  the 
statements  of  the  instrument  on  which  it  is  founded.^^  However, 
where  a  statement  in  an  exhibit  is  aside  from  the  foundation  of  the 
action,  it  cannot  control  the  averments  of  the  complaint.^* 

40.  Reference  to  Other  Counts;  Reference  without  Exhibit. — ^It  is 
permissible  to  refer  to,  and  thereby  make  a  part  of  one  count,  the 
whole  or  a  part  of  the  allegations  of  another  count  in  the  same  decla- 
ration.** The  practice,  however,  under  certain  decisions,  is  not 
commended;  and,  to  be  eflfective,  the  reference  should  be  definite 
and  certain.**  It  is  a  general  rule  that  a  paper  or  record  cannot 
be  incorporated  in  a  pleading  by  reference  to  it.  If  it  is  desired 
to  show  to  the  court  the  contents  of  a  paper  this  may  be  done  by 
exhibiting  it,  or  by  averring  the  legal  effect  of  its  contents.**  How- 
ever, a  different  rule  applies  to  the  sufficiency  of  a  summons  con- 
taining a  reference  to  the  complaint.**  For  the  purpose  of  abbre- 
viating the  record,  portions  of  the  court  files  may,  by  specific  averment, 
be  referred  to,  and  incorporated  in,  the  pleadings;  and  this  practice 
is  unobjectionable  where  no  confusion  or  other  harm  results.  But 
if  the  defendant  in  an  action  relies  on  a  record  and,  in  express  terms, 

• 

Am.  Rep.  123;   Quinn  v.  Valiquette,      12.  Brown  v.  Jones,  125  Ind.  375, 

80   Vt.  434,  68  Atl.   515,  14  L.R.A.  25  N.  E.  452,  21  A.  S.  R.  227. 

(N.S.)  962.  13.  Birmingham  R.,  etc.,  Co.  v.  Al- 

7.  Minter  v.  Mobile  Branch  Bank,  len,  99  Ala.  359,  13  So.  8,  20  L.R.A. 
23  Ala.  762,  58  Am.  Dec.  315.  457;  Wolf  v.  Smith,  149  Ala.  457,  42 

8.  Westfield  Gas,  etc.,  Co.  V.  Wobles-  So.  824,  9  L.R.A.(N.S.)  338;  Free- 
ville,  etc.,  Gravel  Road  Co.,  13  Ind.  Iknd  v.  McCullough,  1  Denio  (N.  Y.) 
App.  481,  41  N.  E.  955,  55  A.  S.  R.  414,  43  Am.  Dec.  685,  overraled  on  an- 
244.  other  point  by  Coming  v.  McCullough, 

9.  Kellogg  V.  Larkin,  3  Pin.  (Wis.)  1  N.  Y.  47,  49  Am.  Dec.  287. 

123,  56  Am.  Dec.  164.  14.  Birmingham  R.,  etc.,  Co.  v.  Al- 

10.  Atlantic  Mut.  F.  Ins.  Co.  v.  len,  99  Ala.  359,  13  So.  8,  20  L.R.A. 
Young,  38  N.  H.  451,  75  Am.  Dec.  457. 

200.  15.  Ford  v.  Atlantic  Compress  Co., 

11.  Love  V.  Sierra  Nevada  Lake  Wa-  138  Ga.  496,  75  S.  E.  609,  Ann.  Cas. 
ter,  etc.,  Co.,  32  Cal.  639,  91  Am.  Dec.  1913D  226;  Hanover  Fire  Ins.  Co.  v. 
602 ;  Avery  v.  Dougherty,  102  Ind.  443,  Brown,  77  Md.  64,  25  Atl.  989,  27  Atl. 
2  N.  E.  123,  52  Am.  Rep.  680;  Hen-  314,  39  A.  S.  R.  386. 

derson  v.  Pickett,  4  T.  B.  Mon.  (Ky.)  16.  Joseph  First  Nat.  Bank  v.  Rusk, 
64,  16  Am.  Dec.  130;  Bynum  v.  Pres-  64  Ore.  35, 127  Pac.  780, 129  Pac.  121, 
ton,  69  Tex.  287,  6  S.  W.  428,  5  A.   44  L.R.A.  (N.S.)   138  and  note. 

S.  R.  49. 

477 


!  41  PLEADING  21  R.  C.  L. 

makes  it  a  part  of  his  answer,  and  refers  to  it  as  a  part  thereof,  he 
will  not  be  heard,  on  appeal,  to  say  that  the  record  is  not  a  part 
of  the  answer,  even  if  it  is  not  set  out  in  the  answer  or  as  an  Exhibit 
thereto.^  ^ 

41.  Prof  art  and  Oyer  Generally;  Common  Law  Rule. — ^At  common 
law,  in  suits  on  sealed  instruments  of  which  it  was  necessary  to  make 
profert  the  defendant  might  demand  oyer,  and  thereby  have  an  inspec- 
tion of  the  instrument  sued  on ;  and  oyer  was  formerly  demandable, 
not  only  of  deeds,  but  of  records  alleged  in  pleadings,  and  of  the 
original  writ  also,  which  is  still  the  practice  in  some  jurisdictions,*® 
though  the  general  rule  at  the  present  time  seems  to  be  that  oyer 
is  not  demandable  of  a  record,**  or  of  an  original  writ.*®  From 
the  rule  it  follows  that  profert  of  a  simple  contract  is  not  necessary;  * 
neither  is  it  necessary,  under  the  rule,  to  give  oyer  of  a  deed  stated 
only  as  inducement.*  The  common  law  also  furnished  another 
mode,  which  was  not  confined  to  instruments  under  seal,  this  being 
by  application,  pending  the  action,  to  the  equitable  jurisdiction  of 
the  court  for  an  order  to  inspect.*  Under  certain  statutes  the  rule 
as  to  oyer  of  sealed  instruments  has  been  extended  to  all  instruments 
declared  on  whether  under  seal  or  not.*  And  it  has  been  held, 
under  an  act  rendering  it  unnecessary  to  make  profert  of  an  instru- 
ment sued  on,  that  an  action  at  law  may  be  maintained  on  a  lost 
instrument  under  seal.*  An  instrument  does  not  become  a  part 
of  the  record  until  made  so  by  oyer ;  •  but  if  the  demurrer  contain- 
ing the  oyer  be  withdrawn,  then  it  ceases  to  be  any  part  of  the 
record.'  It  has  been  held  that  oyer  of  a  deed  set  forth  in  the  first 
count  does  not  make  that  deed  part  of  the  record  so  as  to  apply 

17.  Sutherland  v.  Sutherland,  102  643;  Riley  v.  Yost,  58  W.  Va,  213,  52 
la.  535,  71  N.  W.  424,  63  A.  S.  E.    S.  E.  40,  1  L.R.A.(N.S.)   777. 

477.  2.  Duvall  v.  Craig,  2  Wheat.  45,  4 

18.  State  V.  Dorr,  59  W.  Va.  188,  53  U.  S.  (L.  ed.)  180. 

S.  E.  120,  115  A.  S.  R.  915,  8  Ann.  3.  Lester  v.  People,  150  III.  408,  23 

Cas.   1016,  5  L.R.A.(N.S.)   402    (au^  N.  E.  387,  37  N.  E.  1004,  41  A.  S.  R. 

thority  cited  to  this  point).  375. 

19.  Sneed  v.  Wister,  8  Wheat.  690,  4.  Lester  v.  People,  150  111.  408,  23 
6  U.  S.  (L.  ed.)  717;  State  v.  Dorr,  N.  E.  387,  37  N.  E.  1004,  41  A.  S.  R. 
59  W.  Va.  188,  53  S.  E.  120,  115  A.  375. 

S.  R.  915,  8  Ann.  Cas.  1016,  5  L.R.A.  5.  Fleet  v.  Hertz,  201  111.  594,  66 

(N.S.)  402.  N.  E.  868,  94  A.  S.  R.  192.    See  Lost 

20.  State  v.  Dorr,  59  W.  Va.  188,  Papers  and  Records,  vol.  17,  p.  1194. 
53  S.  E.  120, 115  A.  S.  R.  915,  8  Ann.  6.  Snyder  v.  PhHadelphia  Co.,  54  W. 
Cas.  1016,  5  L.R.A,(N.S.)  402  (au-  Va.  149,  46  S.  E.  366,  102  A.  S.  R. 
thoritv  cited  to  this  point).  941,  1  Ann.  Cas,  225,  63  L.R.A.  896; 

1.  Biddle  v.  Wilkins,  1  Pet.  686,  7  Riley  v.  Yost,  58  W.  Va.  213,  52  S.  E. 
U.  S.  (L.  ed.)  315;  Bank  of  United  40, 1  L.R.A.(N.S.)  777. 
States  V.  Sill,  5  Conn.  106, 13  Am.  Dee.       7.  Huston    v.    Williams,   3   Blackl 
44  and  note;  Commercial  Ins.  Co.  v.    (Ind.)  170,  25  Am.  Deo.  84. 
Mehlman,  48  111.   313,   95   Am.   Dec. 
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it  to  other  counts  in  the  declaration.^  After  oyer  a  demurrer  to  a 
plea  brings  the  whole  record  before  the  court,  arid  such  demurrer 
should  be  overruled  if  the  declaration  is  defective.*  It  is  clear  that 
if  the  deed  declared  on  is  not  the  agreement  given  on  oyer,  either 
according  to  its  tenor,  or  true  intent  and  meaning,  there  is  a  sub- 
stantial variance,  and  a  demurrer  should  be  sustained.^^  And  it  has 
been  held,  where  oyer  had  not  been  called  for,  the  defense  of  pay- 
ment and  the  general  issue  having  been  interposed,  that  the  plaintiff 
need  not  introduce  in  evidence  the  instrument  on  which  he  founds 
his  suit.^^ 

42.  Relaxation  of  Common  Law  Rule  as  to  Oyer;  Lost  and 
Destroyed  Instruments. — At  common  law  it  was  necessary  for  the 
party  who  alleged  a  grant  of  an  interest  in  land  to  set  forth  the 
names  of  the  parties  and  the  date  of  the  grant,  and  to  offer  to  produce 
it  to  the  court,  that  the  other  side  might  have  the  opportunity  to  hear 
it,  and  to  object  to  it  if  he  chose.  Under  this  rule  the  loss  or  destruc- 
tion of  the  deed  on  which  a  title  of  this  kind  depended  necessarily 
occasioned  the  loss  of  the  title  itself.**  The  old  doctrine  that  every 
material  alteration  of  a  deed,  even  by  a  stranger,  and  without  the 
privity  of  either  party,  avoided  the  deed  was  strongly  condemned  as 
manifestly  repugnant  to  common  sense  and  justice.*'  As  a  result 
of  criticism  of  the  old  rule  and  changes  in  the  law,  it  is  now  gen- 
erally permissible  to  allege  an  excuse  for  nonproduction  of  a  deed, 
as  that  it  is  in  the  hands  of  the  defendant,  or  that  it  is  by  law  in 
some  custody  from  which  it  cannot  be  removed,  or  that  it  is  destroyed 
or  lost.  The  loss  of  the  direct  and  usual  evidence  of  a  right  has 
not  now,  of  course,  the  effect  practically  to  destroy  the  right  by  destroy- 
ing the  only  admissible  evidence  of  its  existence.**  Inasmuch  as  under 
certain  circumstances  it  would  be  impossible  to  reproduce  an  instru- 
ment, it  is  a  reasonable  rule  that  a  profert  may  be  pleaded  without 

8.  Hughes  v.  Moore,  7  Cranch  176,  12.  Jones  v.  Robinson,  11  Ark.  504, 
3  U.  S.  (L.  ed.)  307.  64  Am.  Dec.  212;  French  v.  Marstin, 

•  9.  United  States  v.  Arthur,  5  Cranch  24  N.  H.  440,  57  Am.  Dec.  294. 
257,  3  U.   S.   (L.  ed.)    94;   Sneed  v.       13.  Medlin  v.  Platte  County,  8  Mo. 
Wister,  8  Wheat.  690,  5  U.  S.  (L.  ed.)    235,  40  Am.  Dec.  135.     See  Altera- 
717;  State  v.  Hicks,  2  Blackf.  (Ind.)    tion  of  Instruments,  vol.  1,  pp.  983- 
336,  20  Am.  Dec.  118 ;  Bimey  v.  Hann,  986. 

3  A.  K.  Marsh.   (Ky.)   322,  13  Am.       14.  Jones  v.  Robinson,  11  Ark.  504, 
Dec.  167.  54   Am.    Dec.   212;   Bank   of   United 

10.  Bimey  v.  Hann,  3  A.  K.  Marsh.  States  v.  Sill,  5  Conn.  106, 13  Am.  Dec. 
(Ky.)  322,  13  Am.  Dec.  167;  Ander-  44;  Valentine  v.  Piper,  22  Pick, 
son  V.  Critcher,  11  Gill  &  J.  (Md.)  (Mass.)  85,  33  Am.  Dec.  715;  Medlin 
450,  37  Am.  Dec.  72;  Austin  v.  Whit-  v.  Platte  County,  8  Mo.  235,  40  Am. 
lock,  1  Munf.  (Va.)  487,  4  Am.  Dec.  Dec.  135;  French  v.  Marstin,  24  N.  H. 
550.  440,  57  Am.  Dec.  294.    See  Lost  Pa- 

11.  Jones  V.  Eobinson,  U  Ark.  504,  pebs  and  Records,  vol.  17,  p.  1194. 
54  Am.  Dec.  212. 

479 


PLEADING  21  R.  C.  L. 

setting  out  the  deed  at  length.^*  And  to  admit  secondary  evidence 
of  a  lost  note,  it  is  not  necessary  that  there  should  be  a  special  count 
in  the  declaration  on  a  lost  note.*® 

43.  Bill  of  Particulars  Generally. — ^A  bill  of  particulars  is  con- 
sidered in  some  respects  as  an  amplification  of  the  declaration;*^ 
and  its  object  is  to  inform  the  defendant  of  the  claiin  he  is  called 
on  to  defend  against.*®  To  effect  its  object  it  must  be  as  certain, 
and  convey  as  much  information,  as  a  special  declaration ;  *•  and  the 
same  is  true  as  to  notice  of  special  matters  of  defense.*®  However, 
the  cause  of  action  or  ground  of  defense  must  be  stated  in  the  plead- 
ings and  not  in  a  bill  of  particulars;  *  and  it  is  not  proper  that  mat^ 
ters  of  evidence  be  stated  in  such  a  paper.*  Once  properly  made, 
a  statement  of  facts  filed  in  support  of  a  declaxation  is  to  be  con- 
sidered as  a  part  of  the  declaration ;  and  hence  it  is  proper  practice 
to  test  by  demurrer  the  sufficiency  of  the  cause  of  action  alleged  in 
such  statement  and  declaration.*  In  actions  on  money  demands 
consisting  of  various  items,  a  bill  of  particulars  of  the  dates  and 
description  of  the  transactions  out  of  which  the  indebtedness  is 
claimed  to  have  arisen  is  granted  almost  as  a  matter  of  course.  But 
it  is  an  error  to  suppose  that  bills  of  particulars  are  confined  to 
actions  involving  an  account,  or  to  actions  for  the  recovery  of  money 
demands  arising  on  contract.  They  may  be  properly  ordered  in 
all  kinds  of  actions  where  the  circumstances  are  such  that  justice 
demands  a  greater  particularity  than  is  required  under  the  ordinary 
rules  of  pleading.*  Usually  the  granting,  or  refusing  thereof,  is  dis- 
cretionary in  the  trial  court,*  and,  pursuant  to  the  usual  rule  in 

16.  Nichols    V.    Blakeslee,    2    Day  20.  Gilpin  v.  Howell,  5  Pa.  St.  41, 

(Conn.)  218,  2  Am.  Dec.  95.  46  Am.  Dec.  720. 

16.  Renner    v.    Columbia    Bank,    9  1.  West    Virginia    Transp.    Co.    v. 
Wheat.  581,  6  U.  S.  (L.  ed.)  166.  Standard  Oil  Co.,  50  W.  Va.  611,  40 

17.  Wright  V.  Dickinson,  67  Mich.  S.  E.  591,  88  A.  S.  R.  895,  66  L.R.A. 
580,  35  N.  W.  164,  11  A.  S.  R.  602.  804. 

18.  Chesapeake,  etc.,   Canal   Co.  v.  2.  Garfield  v.  Paris,  96  U.  8.  557,  24 
Knapp,  9  Pet.  541,  9  U.  S.   (L.  ed.)  U.  S.  (L.  ed.)  821;  Tebbetts  v.  Picker- 

.    222;  Garfield  v.  Paris,  96  U.  S.  557,  ing,  5  Cush.  (Mass.)  83,  51  Am.  Dec' 

24  U.  S.   (L.  ed.)   821;  McKinnie  v.  48;  Richmond,  etc.,  R.  Co.  v.  Payne, 

Lane,  230  III.  544,  82  N.  E.  878,  120  86  Va.  481,  10  S.  E.  749,  6  L.R.A. 

A.  S.  R.  338;  Richmond,  etc.,  R.  Co.  849. 

V.  Payne,  86  Va.  481,  10  S.  E.  749,  3.  Deitz   v.    Providence-Washington 

6  L.R.A.  849 ;  Turner  v.  Great  North-  Ins.  Co.,  31  W.  Va.  851,  8  S.  E.  616, 

em  R.  Co.,  15  Wash.  213,  46  Pac.  243,  13  A.  S.  R.  909. 

65  A.  S.  R.  883;  West  Virginia  Transp.  4.  Tilton  v.  Beecher,  69  N.  Y.  176, 

Co.  V.  Standard  Oil  Co.,  50  W.  Va.  17  Am.  Rep.  337. 

611,  40  S.  E.  591,  88  A.  8.  R.  895,  5.  Tilton  v.  Beecher,  59  N.  Y.  176, 

56  L.R.A.  804.  J  7  Am.   Rep.   337;    Turner  v.  Great 

19.  Babcock  v.  Thompson,  3  Pick.  Northern   R.   Co.,  15  Wash.  213,  46 
(Mass.)  446,  15  Am.  Dec.  235;  Gilpin  Pac,  243,  65  A.  8.  R.  883. 

V.  Howell,  5  Pa.  St.  41,  45  Am.  Dec. 
720. 
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matters  of  a  discretionary  nature,  the  ruling  of  the  trial  court  in 
that  regard  will  not  be  reviewed  on  appeal,  unless  there  has  been  a 
palpable  abuse  of  such  discretion.*  Bills  of  particulars  will  not  be 
ordered,  however,  where  the  case  is  staled  in  the  declaration  with 
sufficient  fulness  to  apprise  the  defendant  of  its  character; '  or  where 
the  demand  is  single  and  simple  in  its  character.® 

44.  Sufficiency  of  Bills  of  Particular;  Amendments. — ^A  statement 
of  particulars  is  sufficient  if  it  fairly  and  plainly  gives  notice  to  the 
adverse  party  of  a  cause  of  action  or  defense  not  sufficiently  described 
in  the  notice,  declaration  or  other  pleading.*  A  party  deeming  a 
bill  of  particulars  to  be  too  general  should  obtain  an  order  for  further 
particulars.  He  cannot,  instead,  proceed  as  if  no  bill  of  particulars 
was  rendered  without  being  bound  by  his  course.^^  AlS  the  bill  of 
particulars  is  filed  before  the  trial,  it  is  always  in  the  power  of  the 
defendant  to  object  to  its  want  of  precision  ^*  by  motion  to  maJce 
more  definite  and  certain ;  ^*  and  if  it  be  deficient,  it  may  be  amended 
like  a  declaration,^*  and  this  under  certain  circumstances,  even  after 
the  cause  has  been  tried.^*  However,  if  the  bill  of  particulars  is 
objectionable,  it  should  be  excepted  to,  and  the  court  should  be  asked 
to  require  the  plaintiff  to  amend  it,  before  pleading  to  the  merits, 
inasmuch  as  it  may  be  too  late  to  make  such  objection .  after  so 
pleading.^*^  While  a  demurrer  does  not  lie  to  a  bill  of  particulars,** 
yet  under  a  demurrer  the  sufficiency  of  the  bill  as  a  part  of  the  dec- 
laration may  be  tested.*' 

45.  Nature  and  Effect  of  Bill  of  Particulars. — Statutory  provisions 
requiring  the  adverse  party  to  serve  an  itemized  statement  of  the 
account  sued  on,  within  a  definite  number  of  days  after  demand 
therefor,  it  has  been  held,  are  not  mandatory  but  are  directory,  and 

6.  Lester  v.  People,  150  111.  408,  23  17  Am.  Rep.  337.  See  generally,  in- 
N.  E.  387,  37  N.  E.  1004,  41  A.  S.  R.  fra,  par.  146. 

375.  13.  McKinnie  v.  Lane,  230  HI  544, 

7.  McCoy  V.  Oldham,  1  Ind.  App.  82  N.  E.  878,  120  A.  S.  R.  338;  Bab- 
372,  27  N.  E.  647,  50  A.  S.  R.  208  cock  v.  Thompson,  3  Pick.  (Mass.)  446, 
and  note;  Richmond,  etc.,  R.  Co.  v.  15  Am.  Dee.  235;  Spawn  v.  Veeder, 
Payne,  86  Va.  481,  10  S.  E.  749,  6  4  Cow.  (N.  Y.)  503,  15  Am.  Dec.  401. 
Li.R.A.  849.  14.  Babcock  v.  Thompson,   3  Pick. 

8.  McCoy  V.  Oldham,  1  Ind.  App.  (Mass.)  446,  15  Am.  Dec.  235. 
372,  27  N.  E.  647,  50  A.  S.  R.  208;  15.  Southern  Bldp:.,  etc.,  Loan  Ass'n 
Menzel  v.  Tubbs,  51  Minn.  364,  53  N.  v.  Price,  88  Md.  155,  41  Atl.  53,  42 
W.  653,  1017,  17  L.R.A.  815.  L.R.A.  206. 

9.  Tidewater  Quarry  Co.  v.  Scott,  16.  Western  Union  Tel.  Co.  v.  Mer- 
105  Va.  160,  52  S.  E.  835,  115  A.  S.  ritt,  55  Fla.  462,  46  So.  1024,  127 
R.  864,  8  Ann.  Cas.  736.  A.  S.  R.  169. 

10.  Providence  Tool  Co.  v.  Prader,  17.  Turlev  v.  Atlanta,  etc.,  R.  Co., 
32  Cal.  634,  91  Am.  Dec.  598.  127  Ga.  594,  56  S.  E.  748,  8  L.R.A. 

11.  Chesapeake,  etc.,  Canal  Co.  v.  (N.S.)  695.  See  also  supra,  par.  43, 
Knapp,  9  Pet.  641,  9  U.  S.  (L.  ed.)  as  to  bill  of  particulars  as  part  of 
222.  declaration. 

12.  Tilton  V.  Beecher,  59  N.  Y.  176, 
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vest  a  discretion  in  the  trial  court  as  to  whether  it  should  inflict  the 
extreme  penalty,  excluding  evidence  of  such  an  account,  where  the 
party  has  failed  to  serve  the  statement  within  the  time  required.^* 
The  effect  of  a  bill  of  partictilars  is  to  limit  and  restrain  the  plaintiff, 
on  the  trial,  to  the  proof  of  the  particular  cause  or  causes  of  action 
therein  mentioned.^*  And  it  has  been  held  that  a  party  notified  to 
produce  certain  papers  at  the  trial  may  either  do  so  or  introduce 
testimony  to  show  why  it  is  not  possible.*® 

VII.  Complaint 

46.  In  General. — The  word  "declaration'*  is  used  to  signify  the 
pleading  by  which  a  plaintiff  in  a  suit  at  law  sets  out  his  cause  of 
action,  as  the  word  ''complaint"  is  in  the  same  sense  the  technical 
name  of  a  bill  in  chancery.^  Under  modern  practice  and  in  many 
of  the  codes  the  words  are  interchangeable  inasmuch  as  the  original 
distinctions  have  to  a  great  extent  been  abolished.  For  this  reason 
the  word  "complaint"  will  be  used  in  this  article  according  to  its 
generally  accepted  meaning  rather  than  in  its  original  and  more 
technical  sense.*  The  right  to  institute  and  prosecute  a  proceeding 
in  a  court  comprehends  the  filing  of  a  proper  complaint,  process  for 
bringing  in  the  proper  parties,  and  a  judicial  inquiry  according  to 
the  established  rules  of  evidence  and  the  practice  of  courts.'  And 
a  civil  action  can  be  instituted  only  by  the  filing  of  a  complaint.* 
This  pleading  must  not  only  state  a  complete  cause  of  action  against 
the  defendant,  but  it  must  also  show  a  right  of  action  in  the  plain- 
tiff,* for  if  any  essential  fact  is  lacking  the  complaint  will  go  down 
before  a  demurrer.*  It  must  give  a  plain  and  concise  statement 
of  the  facts  constituting  the  cause  of  action ; '  and  the  character  of 
the  action  is  determined  by  the  complaint  or  declaration  without 

18.  Miller  v.  Mullan,  17  Idaho  28,  v.  Havre-de-Grace  Bank,  6  Har.  &  J. 
104  Pae.  660,  19  Ann.  Cas.  1107.  (Md.)   47,  14  Am.  Dec.  254;  French 

19.  McKinnie  v.  Lane,  230  111.  544,  v.  Marstin,  24  N.  H.  440,  57  Am.  Dec. 
82  N.  E.  878,  120  A.  S.  R.  338.  294;   Hunt  v.  Monroe,  32  Utah  428, 

20.  Gilpin  v.  Howell,  5  Pa.  St.  41,  91  Pac.  269,  11  L.R.A.(N.S.)  249; 
46  Am.  Dec.  720.  West  Rand    Cent.   Gold  Min.   Co.  v. 

1.  United  States  v.  Ambrose,  108  U.  Rex,  [1905]  2  K.  B.  391,  74  L.  J. 
S.  336,  2  S.  Ct.  682,  27  U.  S.  (L.  ed.)  K  B.  N.  S.  753,  53  W.  R.  660,  93 
746.  L.  T.  N.  S.  207,  21  Times  L.  Rep.  562, 

2.  See  supra,  par.  34.  5  British  Rul.   Cas.  885.     See  infra, 

3.  Zanesville  v.  Zanesville  Tel,  etc.,  par.  158,  as  to  title  defectively  set  out 
Telephone  Co.,  64  Ohio  St.  67,  59  N.  E.  cured  by  verdict. 

781,  83  A.  S.  R.  725.  6.  Louisville,  etc.,  R.  Co,  v.  Corps, 

4.  Tinn  v.  United  States  Dist.  Atty.,  124  Ind.  427,  24  N.  E.  1046,  8  L.R.A. 
148  Cal.  773,  84  Pac.  152, 113  A.  S.  R.  636.  See  infra,  par.  69  et  seq.,  as  to 
354.  demurrer. 

5.  Terre  Haute,  etc.,  R.  Co.  v.  Sher-  7.  Keefe  v.  Lee,  197  N.  Y.  68,  90 
wood,  132  Ind.  129,  31  N.  E.  781,  32  N.  E.  344,  27  L.R.A.(N.S.)  837.  An^ 
A.  S.  R.  239,  17  L.R.A«  339 ;  Towson  see  generally,  supra,  par.  9. 
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reference  to  the  answer  or  plea;  though  it  has  been  held  that  after 
verdict  all  the  pleadings  may  be  taken  together  in  determining  the 
cause  of  action  stated.®  In  general,  what  it  is  necessary  for  the  plain- 
tiff to  prove,  it  is  proper  for  him  to  allege,*  and  the  allegation  must 
be  proven  in  substance  as  made;  otherwise  there  is  a  variance.^® 
But  it  is  not  required  that  the  plaintiff  aver  any  fact  which  is  not 
necessary  to  his  right;  ^^  and,  as  a  general  and  reasonable  rule,  if  an 
immaterial  fact  is  averred,  it  need  not  be  proved.^*  Only  causes 
of  action  set  forth  in  the  complaint  can  be  recovered  upon.  Hence, 
concurrent  and  intimate  causes  of  action  cannot  as  a  matter  of  course 
be  given  in  evidence,  nor  made  the  basis  of  a  verdict,  under  an  act 
which  declares  that  "there  shall  be  but  one  form  of  civil  action."  *• 
47.  Essential  and  Formal  Parts;  Averments  Generally;  Outlines  of 
Complaint. — The  law  must  necessarily  observe  certain  rules  as  to  the 
proper  and  orderly  presentation  of  essential  facts  in  pleading,  and 
it  is  of  course  apparent  that  regard  must  also  be  had  to  such  formali- 
ties, or  their  substantial  equivalents,  as  will  justly  aid  in  obtaining 
the  ends  sought  by  the  courts.  Broadly  considered,  a  complaint  is 
entitled  in  the  court  in  which  the  action  is  brought;  it  should  name 
the  proper  plaintiff  or  plaintiffs,  as  well  as  the  proper  defendant  or 
defendants;  it  must  set  forth  such  jurisdictional  facts  as  may  be 
required  to  be  pleaded,**  and  all  essential  facts  constituting  the  cause 
of  action,  varying  of  course  with  the  nature  of  the  case  or  the 
remedy  sought;**  and  conclude  with  a  prayer  or  demand  for  the 

8.  Note:  60  L.R.A.(N.S.)  23.  See  kins  v.  Stidger,  22  Cal.  231,  83  Am. 
infra,  par.  167  et  seq.,  as  to  aider  by  Dec.  64;  Keller  v.  Hicks,  22  Cal.  457, 
verdict.  83  Am.  Dec.  78;  Bowman  v.  Wohike, 

9.  See  infra,   par.   148.  166  Cal.  121,  135  Pac.  37,  Ann.  Cas. 

10.  See  infra,  par.  152  et  seq.,  as  1915B  1011;  Orman  v.  Mannix,  17 
to  variance.  Colo.  564,  30  Pac.  1037,  31  A.  S.  R. 

11.  Kershaw  ▼.  Merchants'  Bank,  7  340,  17  KB. A.  602;  Union  Bank  v. 
How.  (Miss.)  386,  40  Am.  Dec.  70.  Powell,  3  Fla.  175,  52  Am.  Dec.  367; 

12.  See  infra,  par.  148.  Benedict    Pineapple    Co.    v.    Atlantic 

13.  Benedict  v.  Bray,  2  Cal.  251,  Coast  Line  R.  Co.,  65  Fla.  514,  46  So. 
66  Am.  Dec.  332.  732,  20  L.R.A.(N.S.)  92;  WiUiams  v. 

14.  See  supra,  par.  26.  Atlantic  Coast  Line  R.  Co.,  56  Fla. 

15.  Slacum  v.  Pomeroy,  6  Cranch  735,  48  So.  209,  131  A.  S.  R.  169,  24 
221,  3  U.  S.  (L.  ed.)  205;  Carroll  v.  L.R.A.(N.S.)  134;  Hobby  v.  Bunch, 
Peake,  1  Pet.  18,  7  U.  S.  (L.  ed.)  34;  83  Ga.  1, 10  S.  E.  113,  20  A.  S.  R.  301 
Ankeny  v.  Clark,  148  U.  S.  345,  13  (ejectment);  Ford  v.  Atlanta  Com- 
S.  Ct.  617,  37  U.  S.  (L.  ed.)  475  (as-  press  Co.,  138  Ga.  496,  76  S.  E.  609, 
sumpsit) ;  Coeur  d'Alene  Lumber  Co.  Ann.  Cas.  1913D  226;  McClain  v. 
V.  Thompson,  215  Fed.  8,  131  C.  C.  A.  Lewiston  Interstate  Fait,  etc.,  Ass'n, 
316,  L.R.A.1915A  731;  Montgomery  17  Idaho  63,  104  Pac.  1015,  20  Ann. 
V.  Gilmer,  33  Ala.  116,  70  Am.  Dec.  Cas.  60,  25  L.R.A.(N.S.)  691;  Geb- 
562;  Jebeles,  etc.,  Confectionery  Co.  v.  hart  v.  Adams,  23  111.  397,  76  Am.  Dec. 
Hutchinson,  171  Ala.  106,  54  So.  618,  702;  Groff  v.  Ankenbrandt,  124  111.  51, 
Ann.  Cas.  1913 A  1107;  State  v.  Har-  16  N.  E.  40,  7  A.  S.  R.  342;  Chicago, 
M,  3  Ark.  570,  36  Am.  Dec.  460;  Wil-  etc.,  R.  Co.  ▼.  Hines,  132  111.  161,  23 
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relief  sought;  ^'  the  subscription  or.  signature  of  the  plaintiff's  attor- 
ney ;  and,  when  required  by  statute,  with  a  vertification  by  the  pleader, 

N.  E.  1021,  22  A.  S.  R.  615;  Dow  v.  (N.  Y.)  150,  4  Am.  Dec.  268;  White  v. 

Blake,  148  111.  76,  35  N.  E.  761,  39  Skinner,  13  Johns.  (N.  Y.)  307,  7  Am. 

A.  S.  R.  156;  Salem  v.  Lane,  etc.,  Co.,  Dec.  381;  Penland  v.  Leatherwood,  101 

189  111.  593,  60  N.  E.  37,  82  A.  S.  R.  N.  C.  509,  8  S.  E.  234,  9  A.  S.  R.  38; 

481;   People  v.    Central  Union   Tele-  Moore  v.  Gulley,  144  N.  C.  81,  56  S.  E. 

phone  Co.,  192  111.  307,  61  N.  E.  428,  681,  10  L.R.A.(N.S.)  242;  Solberg  v. 

85  A.  S.  R.  338  and  note;  Evansville,  Schlosser,  20  N.  D.  307,  127  N.  W.  91, 

etc.,  R.  Co.  V.  Duncan,  28  Ind.  441,  92  30    L.R.A,(N.S.)     1111;     Sleeper    v. 

Am.  Dec.  322;  Effinger  v.  Fort  Wayne,  Baker,  22  N.  D.  386,  134  N.  W.  716, 

etc.,  Traction  Co.,  175  Ind.  175,  93  N.  Ann.    Cas.    1914B    1189,    39    L.B.A. 

E.  855,  33  L.R.A.(N.S.)  123;  Wilhite  (N.S.)   864;  Wails  v.  Farrington,  27 

V.  Williams,  41  Kan.  288,  21  Pac.  256,  Okla.   754,   116  Pac.  428,  35   L.R.A. 

13  A.  S.  R.  281;  Cooper  v.  Seavems,  (N.S.)  1174;  Caspary  v.  Portland,  19 

81  Kan.  267,  105  Pac.  509,  135  A.  S.  Ore.  496,  24  Pac.  1036,  20  A.  S.  R. 
R.  359,  25  L.R.A.(N.S.)  517;  Chiles  842;  Scott  v.  Ford,  45  Ore.  531,  78 
V.  Drake,  2  Mete.  (Ky.)  146,  74  Am.  Pac.  742,  80  Pac.  899,  68  L.R.A.  469; 
Dec.  406;  Illinois  Cent.  R.  Co.  v.  Johnson  v.  lankovetz,  67  Ore.  24,  102 
Doherty,  153  Ky.  363,  155  S.  W.  1119,  Pac.  799,  110  Pac.  398,  29  L.R.A. 
47  L.R.A.(N.S.)  31;  Anderson  V.  Wet-  (N.S.)  709;  Armstrong  v.  Lancaster, 
ter,  103  Me.  257,  69  Atl.  105, 15  L.R.A.  5  Watts  (Pa.)  68,  30  Am.  Dec.  293 
(N.S.)  1003;  Towson  v.  Havre-de-  and  note;  Gilchrist  v.  Bale,  8  Watts 
Grace  Bank,  6  Ear.  &  J.  (Md.)  47,  14  (Pa.)  356,  34  Am.  Dec.  469;  O'Reilly 
Am.  Dec.  254;  Maryland  F.  Ins.  Co.  v.  New  York,  etc.,  R.  Co.,  16  R.  I.  388, 
V.  Dalrymple,  25  Md.  242,  89  Am.  Dec.  395,  17  Atl.  171,  906,  19  Atl.  244,  6 
779;  Soper  v.  Harvard  College,  1  Pick.  L.R.A.  364,  6  L.R.A.  719;  Welbom  v. 
(Mass.)  177,  11  Am.  Dec.  159;  Moran  Dixon,  70  S.  C.  108,  49  S.  E.  232,  3 

.  V.  Dunphy,  177  Mass.  485,  59  N.  E.  Ann.  Cas.  407;  Kierbow  v.  Young,  20 
125,  83  A.  S.  R.  289,  52  L.R.A.  115;  S.  D.  414,  107  N.  W.  371,  11  Ann. 
People  V.  River  Raisin,  etc.,  R.  Co.,  12  Cas.  1148  and  note,  8  L.R.A.(N.S.) 
Mich.  389,  86  Am.  Dec.  64;  Shaw  v.  216;  Lancaster  Mills  v.  Merchants' 
Chicago,  etc.,  R.  Co.,  123  Mich.  629,   Cotton-Press,  etc.,  Co.,  89  Tenn.  1,  14 

82  N.  W.  618,  81  A.  S.  R.  230,  49  S.  W.  317,  24  A.  S.  R.  586;  Hague  v. 
L.R.A.  308;  Atwater  v.  Spalding,  86  Nephi  Irrigation  Co.,  16  Utah  421,  52 
Minn.  101,  90  N.  W.  370,  91  A.  S.  R.  Pac.  765,  67  A.  S.  R.  634,  41  L.R.A. 
331;  Babcock  v.  Canadian  Northern  R.  311;  Smith  v.  Clark,  37  Utah  116,  106 
Co.,  117  Minn.  434,  136  N.  W.  276,  Pac.  653,  Ann.  Cas.  1912B  1366,  26 
Ann.  Cas.  1913D  924;  Melton  v.  Mc-  L.R.A.(N.S.)  953;  Motfry  v.  Miller,  3 
Donald,  2  Mo.  45,  22  Am.  Dec.  437;  Leigh  (Va.)  561,  24  Am.  Dec.  680; 
Haley  v.  Missouri  Pac.  R.  Co.,  197  Mo.  Wagner  v.  Law,  3  Wash.  500,  28  Pac. 
16,  93  S.  W.  1120,  114  A.  S.  R.  743 ;  1109,  29  Pac.  927,  28  A.  S.  R.  56,  15 
Braithwaite  v.  Harvey,  14  Mont.  208,  L.R.A.  784;  Neitzel  v,  Spokane,  etc., 
36  Pac.  38,  43  A.  S.  R.  625,  27  L.R.A.  R.  Co.,  65  Wash.  100, 117  Pac.  864,  36 
101;  Baker  v.  Butte  Water  Co.,  40  L.R.A.(N.S.)  522;  Clay  v.  St.  Albans, 
Mont.  683,  107  Pac.  819,  135  A.  S.  R.  43  W.  Va.  539,  27  S.  E.  368,  64  A.  S. 
642;  Ellinghouse  v.  Ajax  Livestock  R.  883;  Cameron  v.  Hicks,  65  W.  Va. 
Co.,  61  Mont.  275, 152  Pac.  481,  L.R.A.  484,  64  S.  E.  832,  17  Ann.  Cas.  926 ; 
1916D  836;  Fremont,  etc.,  R.  Co.  v.  Kellogg  v.  Larkin,  3  Pin.  (Wis.) 
Hagblad,  72  Neb.  773,  101  N.  W.  1033,  123,  56  Am.  Dec.  164;  Mash  v.  Bloom, 
106  N.  W.  1041,  9  Ann.  Cas.  1096,  4  133  Wis.  646,  114  N.  W.  457,  14  Ann. 
L.R.A.(N.S.)  254;  French  v.  Marstin,  Cas.  1012,  14  L.R.A.(N.S.)  1187; 
24  N.  H,  440,  57  Am.  Dec.  294;  Whit-  Ramsey  v.  Johnson,  8  Wyo.  476,  58 
ton  V.  Whitton,  38  N.  H.  127,  75  Am.  Pac.  765,  80  A.  S.  R.  948. 

Dec.   163;   Hyatt  ▼.  Wood,  4  Johns.       16.  See  infra,  par.  53. 
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or  other  person  authorized  by  statute.^'  A  mere  formal  commence- 
ment or  conclusion  to. any  declaration  or  other  plea  is  not  deemed 
essential ;  ^®  and  mistakes  and  irregularities  not  going  to  a  substan- 
tial right  are  usually  disregarded.^*  Where  the  code  prescribes  forms 
of  complaint,  any  pleading  which  conforms  substantially  thereto  is 
sufficient.*®  And  pleadings  under  a  code  are  not  usually  required 
to  formulate  the  state  of  facts  with  reference  to  the  technical  inci- 
dents of  the  right  of  action  to  which  the  plaintiff  may  suppose  him- 
self entitled,  but  it  is  the  court  that  refers  the  facts  to  their  appro- 
priate form  of  action,  for  the  purpose  of  its  judgment,  and  not  the 
pleader,  as  at  common  law.^ 

48.  Matter  Not  Required  to  Be  Pleaded  in  Complaint  Generally; 
Exceptions  in  Granting  Clause. — ^Following  the  reason  of  the  rule  that 
the  plaintiff  is  required  to  present  in  his  complaint  only  such  facts 
as  shall  make  a  prima  facie  case,*  it  is  clear  that,  ordinarily,  he  is 
not  called  on  to  plead  matters  of  a  purely  negative  nature,*  or  matters 
peculiarly  within  the  knowledge  of  his  adversary.*  For  example, 
under  this  rule  it  has  been  held  that  a  complaint  against  a  carrier 
need  not  negative  an  exception  in  a  bill  of  lading  against  loss  occar 
sioned  by  "tire  or  dangers  of  the  river,"  by  alleging  that  the  loss 
sued  for  was  not  so  occasioned.  And  even  though  such  an  aver- 
ment were  necessary,  if  the  answer  alleges  as  matter  of  defense  that 
the  loss  was  caused  by  a  peril  within  the  exception,  and  thus  prasents 
a  distinct  issue  on  that  point,  the  omission  is  cured.*  And  where 
a  person  seeks  to  hold  a  carrier  liable  for  a  loss  of  goods  by  fire  while 
in  the  hands  of  a  warehouseman,  he  must  allege  and  assume  the 
burden  of  proving  that  such  loss  resulted  from  the  carrier^s  negli- 
gence, if  the  bill  of  lading  purports  to  exempt  the  carrier  from  lia- 
bility from  loss  by  lire  when  the  property  is  in  any  warehouse.* 
Where  there  is  an  exception  in  the  general  granting  clause  of  an 
instrument,  the  party  relying  upon  such  general  clause  must  in 
pleading  state  the  general  clause,  together  w^ith  the  exception,  and 
must  also  show  by  the  testimony  that  he  is  not  within  the  exception.'^ 

17.  See  infra,  par.  54.  34  N.  E.  801,  37  A.  S.  R.  191;  Rush 

18.  Wilms  V.  White,  26  Md.  380,  v.  Rush,  46  la.  648,  26  Am.  Rep.  179 ; 
90  Am.  Dec.  113.  Bentley  v.  Bustard,  16  B.  Mon.  (Ky.) 

19.  Allison  V.  Bryan,  26  Okla.  520,  643,  63  Am.  Dec.  561. 
109  Pac.  934,  138  A.   S.  R.  988,  30  4.  See  infra,  par.  49. 
L.R.A.(N.S.)    146.  5.  Bontley  v.  Bustard,  16  B.  Mon. 

20.  Adler  v.  Pruitt,  169  Ala.  213,  (Kv.)  043,  63  Am.  Dec.  561.  See 
53  So.  315,  32  L.R.A.(N.S.)   889.  infra,  par.  56. 

1.  Greenwood  Cotton  Mill  v.  Tol-  6.  Lancaster  Mills  v.  Merchants' 
bert,  105  S.  C.  273,  89  S.  E.  C53,  Cotton-press,  etc.,  Co.,  89  Tenn.  1, 
Ann.  Cas.  1917C  338.  14  S.  W.  317,  24  A.  S.  R.  586. 

2.  See  infra,  par.  55.  7.  Maxwell  Land  Grant  Co.  v.  Daw- 

3.  Chicago,  etc.,  R.  Co.  v.  Hines,  son,  151  U.  S.  586,  14  S.  Ct.  458,  38 
132  111.  161,  23  N.  E.  1021,  22  A.  S.  R.  U.   S.   (L.  ed.)   279. 

515;  libby  v.  Scherman,  146  lU.  542, 
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49.  Matters  within  Knowledge  of  Adverse  Party;  Contributory 
Negligence. — It  is  a  general  rule  that  facts  peculiarly  within  the 
knowledge  of  the  adverse  party  need  not  be  pleaded.®  And  so  it  is 
that  general  allegations  of  the  contents  of  a  lost  instrument,  though 
insufficient  under  ordinary  circumstances  to  authorize  its  establish- 
ment, so  far  as  such  allegations  disclose  its  contents,  are  often  deemed 
sufficient  if  it  is  further  alleged  that  such  instrument  has  been  fraudu- 
lently destroyed  by  the  defendant  or  the  person  under  whom  he  claims, 
and  that  no  copy  thereof  has  been  preserved.®  The  general  rule 
stated  has  no  application,  however,  where  the  matter  is  such  that 
its  affirmation  is  essential  to  the  apparent  or  prima  facie  right  of 
recovery  of  the  party  pleading.  There  it  ought  to  be  affirmed  or 
denied  by  him  in  the  first  instance,  though  it  may  be  such  as  would 
otherwise  properly  form  the  subject  of  objection  on  the  other  side.*® 
In  many  of  the  states  a  showing  of  freedom  from  contributory  negli- 
gence is  a  part  of  the  plaintiff's  case,**  and  such  absence  of  negligence 
on  the  plaintiff's  part  must  be  alleged  by  him  in  his  complaint.** 
In  other  jurisdictions  contributory  negligence  is  regarded  as  a  matter 
of  defense,  and,  as  such,  is  to  be  pleaded,  not  by  the  plaintiff  as 
a  negation,**  but  by  the  defendant  as  an  affirmative  defense.**  Under 
the  rule  making  a  showing  of  freedom  from  contributory  negligence 
a  part  of  the  plaintiff's  case,  a  general  averment  that  there  was  no 
fault  or  negligence  on  the  part  of  the  plaintiff  makes  the  complaint 
good  upon  the  question  of  contributory  negligence,  unless  the  facts 
specifically  pleaded  clearly  show  that  the  plaintiff  was  negligent.** 
Similarly,  in  master  and  servant  cases  it  is  sometimes  required  that 
the  servant  in  formulating  his  cause  of  action  against  the  master 
must  allege  either  in  so  many  words,  or  in  the  statement  of  facts 
from  which  the  implication  may  be  drawn,  that  the  injury  was  not 
the  resultant  of  a  risk  of  danger  assumed  by  him.*® 

50.  Parties  Generally. — The  term  "parties"  includes  all  who  are 
directly  interested  in  the  subject  matter,  and  who  have  a  right  to 
make  defense,  control  the  proceedings,  examine  and  cross-examine 

8.  Brashear  v.  Madison,  142  Ind.  13.  Cowan  v.  Western  Union  Tel. 
685,  36  N.  E.  252,  42  N.  E.  349,  33  Co..  122  la.  37fl.  9fi  N.  W.  28L  101 
L.R.A.  474;  Owens  v.  Geiger,  2  Mo.   A.  S.  R.  268,  64  L.B.A.  545. 

39,  22  Am.  Dec.  435.  14.  See  infra,  par.  110,  as  to  con- 

9.  Jones   v.    Casler,   139   Ind.    382,  tributorv  negligence  as  a  defense. 

38  N.  E.  812,  47  A.  S.  R.  274.  15.  Ohio,  etc.,  R.  Co,  v.  Walker,  113 

10.  Reed  v.  Louisville,  etc.,  R.  Co.,  Ind.  196,  15  N.  E.  234,  3  A.  S.  R. 
104  Ky.  603,  47  S.  W.  591,  48  S.  W.  638;  Evansville,  etc.,  R.  Co.  v.  Crist, 
416,  44  L.R.A.   823.  116  Ind.  446,  19  N.  E.  310,  9  A.  S.  R. 

11.  Note :  59  L.R.A.  275.    See  Nbg-  865,  2  L.R.A.  450. 

LICENCE,  vol.  20,  p.  183.  16.  Roland  v.  Tift,  131  Ga.  683,  63 

12.  Stephens  v.   Conley,  48   Mont.   S.  E.  133,  20  L.R.A.(N.S.)  354. 
352,  138  Pac.  189,  Ann.  Cas.  1915D 

958. 
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witiaeases  and  appeal  from  the  judgment.^'  It  is  indispensable  in 
the  filing  of  a  complaint,  the  first  step  in  the  commencement  of  a 
civil  action  or  proceeding,  that  there  be  shown  a  plaintiflp  and  a  defend- 
ant.^® And  it  is  clear  that  a  defendant  must  be  sued  by  his  true 
name  if  it  is  known  or  can  be  ascertained  by  the  plaintiff.**  The 
character  in  which  a  party  sues  must  be  determined  from  the  body 
of  the  pleading,  and  not  from  the  description  of  himself  given  therein. 
A  right  of  action  as  an  individual,  properly  averred,  authorizes  him 
to  sue  in  his  individual  capacity;  and  superadded  words  are  mere 
descriptio  personge.*®  Where  a  party  is  sued  as  an  individual  and 
not  in  a  representative  capacity,  and  the  cause  proceeds  to  judgment, 
such  defendant  cannot  be  deemed  to  be  before  the  court  in  his  repre- 
sentative capacity,  where  no  order  is  entered  making  him  a  party 
in  that  capacity.  In  such  a  case  the  judgment  cannot  bind  the  inter- 
est which  he  represents,  and  must,  therefore,  be  reversed  for  a  defect 
of  parties.*  And  if  one  appears  in  two  characters — for  example,  as 
an  individual  and  as  a  partner — ^he  ought  to  appear  only  as  a  plain- 
tiff or  as  a  defendant,  setting  forth  his  several  rights  in  the  subject 
matter  of  the  action.  It  is  defective  pleading  for  one  and  the  same 
person  to  appear  as  both  plaintiff  and  defendant  in  the  same  action.* 
In  a  case  where  some  dignitary,  officer  or  person  in  a  special  char- 
acter only  can  bring  the  action,  the  plaintiff  must  aver  that  he  holds 
such  position.' 

51.  Corporations  as  Parties. — ^Where  a  corporation  is  a  party  plain- 
tiff its  capaxjity  to  sue  is,  as  a  general  rule,  sufficiently  averred  by 
alleging  that  it  is  a  corporation  under  the  laws  of  the  state,*  and 
having  its  principal  place  of  business  in  that  state.*  It  need  not 
aver  how  it  was  incorporated.*  Under  certain  rules  of  practice 
that  the  plaintiff  is  a  corporation  need  not  be  alleged  when  it  sues 
in  its  corporate  name.'  And,  similarly,  in  an  action  against  a  pri- 
vate corporation  created  by  public  act,  the  designation  of  the  corpo- 

17.  Ashton  V.  Rochester,  133  N.  Y.   60  A.  S.  R.  601. 

187,  30  N.  E.  966,  31  N,  E.  334,  28  2.  Norwood  v.  Norwood,  36   S.   C. 

A.  S.  R.  619.    See  generally.  Parties,  331,  15  S.  E.  382,  31  A.  S.  R.  875. 

vol.  20,  p.  662.  3.  Brewster  v.    Vail,   20   N.   J.   L. 

18.  Mexican  Mill  v.  Yellow  Jacket  56,  38  Am.  Dec.  547. 

Silver  Min.  Co.,  4 .  Nev.  40,  97  Am.  4.  California    Steam    Nav.    Co.    ▼. 

Dec.  510.  Wright,  6  Cal.  258,  65  Am.  Dec.  611. 

19.  Enewold  v.  Olsen,  39  Neb.  59,  See  Corporations,  vol.  7,  p.  697  et 
67  N.  W.  765,  42  A.  S.  R.  557,  22  seq. 

L.R.A.  573.    As  to  misnomer  of  par-  5.  Lafayette  Ins.  Co.  v.  French,  18 

ties  generally,  see  Parties,  vol.  20,  p.  How.  404,  15  U.  S.  (L.  ed.)  451. 

700.  6.  Utica  Bank  v.  Smalley,  2  Cow. 

20.  Tate  v.  Shackelford,  24  Ala.  610,  (N.  Y.)   770,  14  Am.  Dec.  526. 

60    Am.   Dec.   488;   Clap   v.   Day,   2       7.  Harris  v.  Muskingum  Mfg.  Co., 
Greenl.   (Me.)   306,  11  Am.  Dec.  99.   4  Blackf.    (Ind.)    267,  29   Am.   Dec. 
1.  Amsterdam   First  Nat.   Bank  v.  372.    See  Corporations,  vol.  7,  p.  697, 
Shuler,  153  N.  Y.  163,  47  N.  E.  262. 
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ration  by  its  corporate  name  in  the  pleadings  has  been  held  to  be 
a  sufficient  allegation  of  its  corporate  existence,®  the  fact  being 
imported  by  its  name.®  It  has  been  held  as  to  a  fbreign  corporation 
that  it  is  not  required  to  aver  that  it  is  a  legally  incorporated  com- 
pany.*® And  in  an  action  against  a  foreign  corporation  it  is  not 
required  to  allege  that  the  defendant  has  complied  with  the  statute 
requiring  such  companies  to  file  certdn  statements  under  oath  with 
the  secretary  of  state,  and  obtain  his  certificate  of  authority  to  transact 
business.** 

52.  Assignees  and  Trustees  as  Parties. — It  is  a  general  rule  that 
an  action  should  be  brought  in  the  name  of  the  real  party  in  inter- 
est,*2  except  where  the  statute  has  otherwise  provided;  and  this  was 
formerly  the  rule  in  equity.*'  But  it  is  an  exception  to  the  general 
rule,  almost  if  not  quite  universal  in  its  recognition,  that  trustees 
are  entitled  to  bring  suits  as  such  in  their  own  names,  without  join- 
ing or  naming  the  cestui  que  trust.**  Accordingly,  an  action  may  be 
brought  in  the  name  of  a  party  who  has  no  interest,  if  there  is  a  cause 
of  action,  and  he  appears  to  have  the  legal  title.*^  The  exception 
usually  covers  assignees  of  contracts  and  demands,**  and  indorsees  of 
notes  or  bills;  *'  for,  prima  facie,  the  holder  of  a  notQ  or  other  instru- 
ment is  the  owner  thereof.**  But  the  important  matter  often  to 
be  considered  is  that  an  indorsement  of  a  negotiable  instrument  in 
due  course  of  business  is  not  subject  to  any  existing  equities  between 
the  original  parties,  unless  such  are  embodied  in  the  instrument, 
whereas  the  transfer  of  such  an  instrument  after  maturity,  or  the 
assignment  of  a  non-negotiable  note,  contract  or  other  instrument 
is  subject  to  existing  equities  between  the  original  parties  and  these 
may  be  urged,  as  defenses.**  If  the  fact  of  assignment  is  shown  it  is 
not  necessary  that  the  plaintiff  style  himself  assignee.*®    The  assignee 

8.  Parker  v.  Carolina  Sav.  Bank,  63       15.  Berry  v.  Gillis,  17  N.  H.  9,  43 
S.  C.  583,  31  S.  E.  673,  69  A.  S.  R.   Am.  Dec.  584. 

888  and  note.  16.  Republic  Iron  Min.  Co.  v.  Jones, 

9.  Adams  Exp.  Co.  v,  Harris,  120   37  Fed.  721,  2  L.R.A.  746.     See  As- 
Tnd.  73,  21  N.  E.  340,  16  A.  S.  R.   signments,  vol.  2,  pp.  639-640. 

315,  7  L.R.A.  214.  17.  Kern  v.  Ilazelrigg,  11  Ind.  443, 

10.  Bennington  Iron  Co.  v.  Ruther-  71  Am.  Dec.  3G0. 
ford,  18  N.  J.  L.  105,  35  Am.  Dec.       Note:  66  L.R.A.  513. 

528.  18.  Bovd  v.  Bcebe,  64  W.  Va.  216, 

11.  Fitzsimmons  v.  New  Haven  City  61  S.  E.  304,  17  L.R.A.(N.S.)  660. 
Fire  Ins.  Co.,  18  Wis.  234,  86  Am.  19.  Sargent  v.    Southgate,   5   Pick. 
Dec.  761.  (Mass.)   312,  16  Am.  Dec.  409.     See 

12.  See  Parties,  vol.  20,  pp.  665-  infra,  par.  109,  as  to  defenses  and  de- 
666.  nials  in  this  connection;  and  see  gen- 

13.  Whitney  v.  Stark,  8  Cal.  514,  erally,  Bills  and  Notes,  vol.  3,  pp. 
68  Am.  Dec.  360;  Swift  v.  Ellsworth,  997  et  seq.,  1045. 

10  Ind.  205,  71  Am.  Dec.  316.  20.  Bennington  Iron  Co.  v.  Ruther- 

14.  Hall  V.  Henderson,  120  Ala.  449,   ford,  18  N.  J.  L.  105,  35  Am,  Dec. 
28  So.  531,  85  A.  S.  R.  53,  61  L.R.A.   528. 

621.    And  see  generally.  Trusts. 
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of  part  of  a  contract  may  sue  thereon  jointly  with  his  assignor,  or 
may  maintain  an  action  alone  if  no  objection  is  taJcen  by  demurrer 
or  answer  to  the  nonjoinder  of  the  assignor;^  or,  under  another 
rule,  he  may  sue  alone  on  the  contract,  if  the  debtor  consented  to 
the  assignment;  but  if  he  did  not  consent  the  complaint  will  be 
bad  on  demurrer  for  want  of  parties  unless  the  other  holders  are 
joined.*  In  actions  in  which  the  United  States  is  interested,  the 
rule  is  that  the  government  should  be  permitted  to  sue  in  its  own 
name,  whenever  it  appears,  not  only  on  the  face  of  the  instrument, 
but  from  all  the  evidence,  that  it  alone  was  interested  in  the  subject 
matter  of  thp  controversy.' 

53.  Prayer;  General  and  Special  Relief. — The  rule  is  well  estab- 
lished that  the  relief  prayed  for,  or  to  which  a  plaintiff  may  be 
entitled,  is  no  part  of  his  cause  of  action ;  *  and  if  the  complaint 
states  facts  entitling  the  plaintiff  to  relief  it  will  repel  a  demurrer, 
although  it  may  not  entitle  him  to  all  the  relief  prayed.*  While  the 
prayer  cannot  aid  in  making  out  a  case  otherwise  defectively  stated 
in  the  complaint,  it  may  serve  to  show  what  kind  of  case  the  plaintiff 
supposes  he  has  made,  and  the  kind  of  relief  to  which  he  conceives 
himself  to  be  entitled,  and  indicate  the  object  which  he  seeks  to 
accomplish.*  Ordinarily,  it  is  the  duty  of  the  court  to  render  such 
judgment  as  on  the  whole  record  the  law  requires,  without  regard 
to  any  request  or  want  of  request  therefor ; '  and  hence  it  is  that  the 
facts  alleged,  the  issues  and  proof,  and  not  the  form  of  prayer  for 
judgment,  determine  the  nature  of  the  relief  to  be  granted.®  While 
a  plaintiff  who  has  stated  facts  in  his  complaint  entitling  him  to  relief 
will   not  be  restricted   to  the  relief  demanded  in   his  prayer  for 

1.  Delaware  County  Com'rs  v.  Die-  Ass'n,  68  N.  H.  437,  36  Atl.  13,  73 
bold  Safe,  etc.,  Co.,  133  U.  S.  473,  A.  S.  R.  610;  Bell  v.  Merrifield,  109 
10  S.  Ct.  399,  33  U.  S.  (L.  ed.)  674.   N.  Y.  202,  16  N.  E.  55,  4  A.  S.  R. 

2.  Grain  v.  Aldrich,  38  Cal.  514,  99   436. 

Am.  Dec.  423.  8.  Meyer  v.  San  Francisco,  150  Cal. 

3.  Dugan  v.  United  States,  3  Wheat.  131,  88  Pac.  722, 10  L.R.A.(N.S.)  110; 
172,  4  U.  S.    (L.  ed.)   362.  Houck  v.  Graham,  106  Ind.  195,  6  N. 

4.  Hahl  V.  Sugo,  169  N.  Y.  109,  62  E.  594,  55  Am.  Rep.  727;  Updegraff 
N.  E.  135,  88  A.  S.  R.  539,  61  L.R.A.  v.  Lucas,  76  Kan.  456,  93  Pac.  630, 
226;  Pridgin  v.  Strickland,  8  Tex.  427,  94  Pac.  121,  13  Ann.  Cas.  860;  Bell  v. 
58  Am.  Dec.  124.  Merrifield,  109  N.  Y.  202,  16  N.  E. 

5.  Rice  V.  Boyer,  108  Ind.  472,  9  55,  4  A.  S.  R.  436;  Johnson  v.  John- 
N.  E.  420,  58  Am.  Rep.  53;  State  v.  son,  206  N.  Y.  561,  100  N.  E.  408, 
Norcross,  132  Wis.  534,  112  N.  W.  Ann.  Cas.  1914B  407 ;  Herring  v.  Cum- 
40,  122  A.  S.  R.  998.  berland  Lumber  Co.,  159  N.  C.  382, 

6.  Arrington  v.  Liscom,  34  Cal.  365,  74  S.  E.  1011,  42  L.R.A.(N.S.)  64; 
94  Am.  Dec.  722;  Rochester  v.  Wells  Finlayson  v.  Peterson,  5  N.  D.  587, 
Fargo,  etc.,  Exp.,  87  Kan.  164,  123  67  N.  W.  953,  57  A.  S.  R.  584  and 
Pac.  729,  40  L.R.A. (N.S.)  1095.  note,  33  L.R.A.  532;  Strain  y.  Babb, 

7.  Tippecanoe  County  v.  Reynolds,  30  S.  C.  342,  9  S.  E.  271,  14  A.  S.  R. 
44  Ind.  509,  15  Am.  Rep.  245;  John-  905. 

son    ▼.    White    Mountain    Creamery 
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judgment,^  he  should  not  be  awarded  any  relief  beyond  the  fair  scope 
of  its  allegations  and  prayer.*®  A  prayer  for  general  relief  is  suffi- 
cient to  enable  the  court  to  afford  the  appropriate  relief/*  even  to 
the  granting  thereunder  of  other  •and  additional  relief  from  that  spe- 
cially prayed  for  if  supported  by  the  allegations  of  his  bill,  and 
established  by  competent  evidence.*-  But  relief  not  conformable  to 
the  case  made  by  the  complaint  cannot  be  granted  under  the  prayer 
for  general  relief.**  A  prayer  for  general  relief  should  be  treated 
as  abandoned  where  no  right  to  other  than  the  specific  relief  prayed 
was  brought  to  the  attention  of  the  court.**  It  is  another  well  set- 
tled rule  that  the  complainant,  if  not  certain  as  to  the  specific  relief 
to  which  he  is  entitled,  may  frame  his  prayer  in  the  alternative,  so 
that  if  one  kind  of  relief  is  denied  another  may  be  granted;  the 
relief  of  each  kind  being  consistent  with  the  case  made  by  the  com- 
plaint.*^ But  the  mere  fact  that  dual  relief  is  sought  does  not,  neces- 
sarily, constitute  two  causes  of  action ;  *•  nor  does  it  render  the  com- 
plaint obnoxious  to  the  objection  that  it  joins  several  causes  of 
action  without  separately  stating  them.*' 

54.  Verification. — ^Under  modern  codes  and  the  reformed  pro- 
cedure generally,  provisions  have  been  adopted  in  regard  to  the  veri- 
fication of  pleadings  as  a  means  of  insuring  greater  verity  in  them 

9.  Merriman  v.  Walton,  105  Cal.  ment  Co.  v. -Southern  California  Real 
403,  38  Pac.  1108,  45  A.  S.  R.  60,  Estate  Invest.  Co.,  159  Cal.  735,  115 
30  L.R.A.  786;  Snowden  v.  Wilas,  19  Pac.  934,  35  L.R.A.(N.S.)  543;  Lan- 
Ind.  10,  81  Am.  Dec.  370;  Phillips  v.  caster  Mills  v.  Merchants'  Cotton - 
Runnels,  Morris  (la.)  391,43  Am.  Dec.  press,  etc.,  Co.,  89  Tenn.  1,  14  S.  W. 
109;  Voorhees  v.  Porter,  134  N.   C.  317,  24  A.  S.  R.  586. 

591,  47  S.  E.  31,  65  L.R.A.  736;  Mach  13.  Kent  v.  Lake  Superior  Ship  Ca- 

V.  Blanchard,  15  S.  D.  432,  90  N.  W.  nal,  etc.,  Co.,  144  U.  S.  75,  12  S.  Ct. 

1042,  91  A.  S.  R.  698,  58  L.R.A.  811.  650,  36  U.  S.  (L.  ed.)  352;  Ward  v. 

10.  McComb  V.  Reed,  28  Cal.  281,  Newbold,  115  Md.  689,  81  Atl.  793, 
87  Am.  Dec.  115 ;  Western  Union  Tel.  Ann.  Cas.  1913A  919 ;  Vila  v.  Grand 
Co.  V.  Milton,  53  Fla.  484,  43  So.  495,  Island  Electric  Light,  etc.,  Co.,  66  Neb. 
125  A.  S.  R.  1077,  11  L.R.A.(N.S.)  222,  94  N.  W.  136,  97  N.  W.  613,  110 
560 ;  New  England  Mut.  L.  Ins.  Co.  v.  A.  S.  R.  400,  4  Ann.  Cas.  59,  63  L.R.A. 
Board  of  Assessors,  121  La.  1068,  47  791;  Mcllhennv  Co.  v.  Todd,  71  Tex. 
So.  27,  26  L.R.A.(N.S.)  1120;  Arm-  400,  9  S.  W.  445,  10  A.  S.  R.  753. 
strong  V.  Lancaster,  5  Watts  (Pa.)  68,  14.  Hull  v.  Burr,  234  U.  S.  712,  34 
30  Am.  Dec.  293;  Lancaster  Mills  v.  S.  Ct.  892,  58  U.  S.  (L.  ed.)  1557. 
Merchants'  Cotton-press,  etc.,  Co.,  89  15.  Hardin  v.  Boyd,  113  U.  S.  756, 
Tenn.  1,  14  S.  W.  317,  24  A.  S.  R.  5  S.  Ct.  771,  28  U.  S.  (L.  ed.)  1141; 
586.  Lloyd  v.  Brewster,  4  Paige   (N.  Y.) 

11.  Kansas  v.  Colorado,  185  U.  S.  537,  27  Am.  Dec.  88  and  note;  Teas 
125,  22  S.  Ct.  552,  46  U.  S.  (L.  ed.)  v.  McDonald,  13  Tex.  349,  65  Am.  Dec. 
838 ;  Merrj'field  v.  Wilson,  14  Tex.  224,  65. 

65  Am.  Dec.  117;  Grant  v.  Swank,  24  16.  Hutchinson    v.    Ainsworth,    73 

W.  Va.  93,  81  S.  E.  967,  L.R.A.1915B  Cal.  452,  15  Pac.  82,  2  A.  S.  R.  823. 

881.  17.  San  Diego   Water   Co.   v.    San 

12.  Penhallow  v.  Doane,  3  Dall.  64,  Diego  Flume  Co.,  108  Cal.  549,  41 
1  U.  S.  (L.  ed.)  507;  Rogers  Develop-  Pac.  495,  29  L.R.A.  839. 
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than  might  otherwise  be  obtained.  In  general  the  affidavit  of  the 
party  must  state  that  the  pleading  is  true  of  his  own  knowledge^ 
except  as  to  the  matters  which  are  therein  stated  on  his  information 
or  belief,  and  as  to  those  matters,  that  he  believes  it  to  be  true,*® 
or  the  verifying  words  may  be  that  the  facts  stated  in  the  pleading  are 
true  to  the  best  of  the  affiant's  knowledge  and  belief.*^  Of  course, 
every  pleading  should  be  verified  by  the  party  himself;  but  for  con- 
venience and  from  necessity,  many  exceptions  to  the  rule  are  allowed. 
Thus,  when  an  artificial  person,  as  a  private  corporation,  is  a  party, 
the  pleading  may  be  verified  by  any  of  its  duly  authorized  officers;  ^^ 
and  when  a  state  is  a  party,  the  pleading  may  be  verified  by  any  of 
its  officers  who  is  acquainted  with  the  facts.*  Verification  by  the 
attorney  of  a  party  is  very  generally  authorized  by  statute,*  and  pro- 
vision is  also  made  under  many  of  the  statutes  for  verification  by  an 
agent;  but  in  the  case  of  a  verification  by  an  attorney  or  agent  it  is 
obvious  that  the  affidavit  must  be  made  by  one  acquainted  with  the 
facts,  and  the  law  often  provides  that  the  source  of  the  affiant's  knowl- 
edge must  appear  in  the  affidavit.*  It  has  been  held,  under  a  statutory 
provision,  that  only  the  parties  charged  with  the  execution  of  the 
instrument  on  which  the  action  is  brought  may  make  affidavit  that 
they  did  not  so  execute  them,  and  that  they  cannot  do  so  by  an 
agent,*  Where  the  statute  specifically  points  out  who  may  make  a 
certain  affidavit,  it  can  be  made  by  no  one  other  than  those  specified ; 
and  under  such  a  statute  the  next  friend  of  the  plaintiff  is  not  author- 
ized to  verify  the  complaint,  at  least  if  the  plaintiff  has  the  capacity 
to  make  an  affidavit.*  An  affidavit  made  in  a  foreign  state  verifying 
an  answer  in  a  suit  brought  in  the  state  of  the  forum  is  not,  it  has 
been  held,  within  an  act  of  Congress  regulating  the  authentication 
of  judicial  proceedings  in  other  states.* 

55.  Anticipating  Matters  of  Defense. — Ordinarily,  a  plaintiff  need 
not  in  his  complaint  anticipate  or  negative  a  possible  defense.'    He 

18.  Note :  13  L.R.A.  267.  400 ;  Frisk  v.  Reigelman,  75  Wis.  499, 

19.  Mackin  v.  Blalock,  133  Ga.  550,  43  N.  W.  1117,  44  N.  W.  766,  17  A. 
66  S.  E.  265,  134  A.  S.  R.  220.  But  S.  R.  198.  See  also  Garnishment, 
see  Henderson  v.  Revnolds,  168  Ind.  vol.  12,  p.  822. 

522,  81  N.  E.  494,  li  Ann.  Cas.  977,  3.  Note:  Ann.  Cas.  1913A  214  (cit- 

11  L.R.A.(N.S.)  960,  to  the  effect  that  ing  opposing  authorities  on  this  point), 

a  verification  "to  tlie  best  of  his  knowl-  4.  Warman    v.    Akron    First    Nat. 

edge  and  belief"  is  not  sufficient  to  Bank,  185  111.  60,  57  N.  E.  6,  49  L.R.A. 

entitle  the  complaint  to  any  weight  on  412. 

an  ex  parte  application  for  the  ap-  .  5.  Hinkle  v.  Lovelace,  204  Mo.  208, 

pointment  of  a  receiver.  102  S.  W.  1015,  120  A.   S.   R.  698, 

20.  See  Corporations,  vol.  7,  p.  694.  11  Ann.  Cas.  794  and  note,  11  L.R.A. 

1.  Note:  13  L.R.A.  268.  (N.S.)   730. 

2.  Harrison  v.  Lebanon  Water-  6.  Gibson  v.  Tilton,  1  Bland  (Md.) 
Works,  91  Ky.  255,  15  S.  E.  522,  34  352, 17  Am.  Dec.  306. 

A.  S.  R.  180 ;  Whelpley  v.  Van  Epps,  7.  Little  Rock  Water  Works  Co.  v. 
9  Paige   (N.  Y.)    332,  37   Am.   Dec.  Barret,  103  U.  S.  516,  26  U.  S.    (L. 
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is  required  to  state  only  such  facts  as  will  constitute,  prima  facie,  a 
cause  of  action.®  But  while  a  party  is  not  ordinarily  bound  to  antici- 
pate a  defense  it  is  often  proper  for  him  to  do  so.  A  plaintiflP  may 
in  many  instances  elect  to  set  forth  all  the  facts  and  submit  the  entire 
case  upon  questions  of  law,  following,  in  this  course,  where  the  practice 
permits,  the  rule  which  has  always  obtained  in  equity  that  a  defense 
may  be  anticipated.'  But  if  it  is  anticipated  and  not  also  avoided 
by  the  complaint  it  is  obvious  that  the  pleading  thereby  nullifies 
itself.io 

56.  Aider  by  Answer  or  Other  Pleading. — It  is  a  general  and  well 
established  rule  that  the  failure  of  a  complaint  to  state  a  cause  of 
action  may  be  cured  by  an  answer  or  other  pleading  in  which  the 
omitted  facts  are  stated;  ^^  for  facts  alleged  by  one  party' need  not  be 

ed.)  523;  Evans  v.  United  States.  153  Wolfe  v.  Howes,  20  N.  Y.  197,  75  Am. 

U.  S.  584,  14  S.  Ct.  934,  939,  38  U.  S.  Dec.   388;   Little  Nestucca  Toll-Road 

(L.  ed.)  830;  New  York  Mut.  L.  Ins.  Co.  v.  Tillamook  County,  31  Ore.  1, 

Co.  V.  Hill,  97  Fed.  263,  38  C.  C.  A.  48  Pac.  465,  65  A.  S.  R.  802;  Kutz 

159,  49  L.R.A.   127,  reversed  on  an-  v.  Nolan,  224  Pa.  St.  262,  73  Atl.  555, 

other  point  in  178  U.  S.  347,  20  S.  Ct.  24  L.k.A.(N.S.)  1124;  Linn  v.  Wright, 

914,  44  U.  S.  (L.  ed.)  1097;  Travelers'  18  Tex.  317,  70  Am.  Dec.  282.    As  to 

Protective  Ass'n  v.  Gilbert,  111  Fed.  the  application   of  this  rule  to  con- 

269,  49  C.  C.  A.  309,  55  L.R.A.  538;  tributory  negligence,  see  supra,  par. 

Lewis  v.  Bruton,  74  Ala.  317,  49  Am.  49. 

Rep.  816;  Nelson  v.  Hubbard,  96  Ala.       8.  Cooper  v.  Poston,  1  Duv.  (Ky.) 

238,  11  So.  428,  17  L.R.A.  375;  Sparks  92,  85  Am.  Dec.  610. 
v.  McCreary.  156  Ala.  382,  47  So.  332,       9.  Bowlus  v.  Phenix  Ins.  Co.,  133 

22    L.R.A.(N.S.)    1224;   Patterson   v.  Ind.   106,   32  N.   E.   319,   20   L.R.A. 

Jones,  13  Ark.  69,  56  Am.  Dec.  296 ;  400 ;  Lake  Erie,  etc.,  R.  Co.  v.  Holland, 

Arnold  v.  American  Ins.  Co.,  148  Cal.  162  Ind.  406,  69  N.  E.  138,  63  L.R.A. 

660,  84  Pac.  182,  25  L.R.A.  (N.S.)  6;  948. 

Sterling  v.   Pawnee  Ditch   Extension       10.  Western     Union     Tel.     Co.     v. 

Co.,  42   Colo.   421,   94  Pac.  339,   15  Yopst,  118  Ind.  248,  20  N.  E.  222, 

L.R.A.(N.S.)    238;    Bulkley    v.    Nor-  3  L.R.A.  224;  Bowlus  v.  Phenix  Ins. 

wich,  etc.,  R.  Co.,  81  Conn.  284,  70  Co.,  133  Ind.  106,  32  N.  E.  319,  20 

Atl.  1021,  129  A.   S.  R.  212;  Union  L.R.A.  400. 

Bank  v.  Powell,  3  Fla.  175,  62  Am.       11.  Baltimore,  etc.,  R.  Co.  v.  Har- 

Dec.  367;  Moss  v.  ChappeU,  126  Ga.  ris,  12  Wall.  65,  20  U.   S.    (L.  ed.) 

196,  54  S.  E.  968,  11  L.R.A. (N.S.)  354;  Texas,  etc.,  R.  Co.  v.  Miller,  221 

398;  State  v.  Parsons,  147  Ind.  579,  U.   S.  408,  31   S.   Ct.  534,  55  U.   S. 

47  N.  E.  17,  62  A.  S.  R.  430;  Hamil-  (L.  ed.)  789;  Ogden  v.  Ogden,  60  Ark. 

ton  v.  Love,  152  Ind.  641,  53  N.  E.  181,  70.  28  S.  W.  796,  46  A.  S.  R.  151; 

54  N.  E.  437,  71  A.  S.  R.  384;  Lake  Cohen  v.  Knox,  90  Cal.  266,  27  Pac. 

Erie,  etc.,  R.  Co.  v.  Holland,  162  Ind.  215,  13  L.R.A.  711;  Kennett  v.  Peters, 

406,   69   N.   E.   138,   63   L.R.A.   948;  54  Kan.  119,  37  Pac.  999,  45  A.  S.  R. 

Backus  V.  Clark,  1  Kan.  303,  83  Am.  274;  Bentley  v.  Bustard,  16  B.  Mon. 

Dec.  437;   Cooper  v.  Poston,  1  Duv.  (Ky.)    643,  63  Am.  Dec.  561;  Bem- 

(Ky.)    92,  85  Am.   Dec.   610;   Chiles  heimer  v.   Marshall,  2  Minn.   78,   72 

v.  Drake,  2  Mete.  (Ky.)  146,  74  Am.  Am.  Dec.  89;  Henry  v.  Sneed,  99  Mo. 

'  Dec.  406;  Steams  v.  Barrett,  1  Pick.  407,  12  S.  W.  663,  17  A.  S.  R.  580: 

(Mass.)  443,  11  Am.  Dec.  223;  White-  Ellinghouse  v.  Ajax  Livestock  Co..  51 

head  v.  St.  Louis,  etc.,  R.  Co.,  99  Mo.  Mont.  275,  152  Pac.  481,  L.R.A.1916D 

263,   11   S.   W.    751,   6   L.R.A.   409;  836;  Hawthorne  v.  Smith,  3  Nev.  182, 
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pleaded  by  the  other.**  And  this  is  the  rule  at  common  law.**  But 
while  an  answer  by  its  terms  may  supply  the  defects  of  a  complaint 
otherwise  obnoxious  to  a  general  demurrer  and  the  defective  com- 
plaint be  thereby  cured,  it  is  otherwise  when,  after  the  overruling  of 
such  a  demurrer,  the  answer  consists  of  denials  only.**  Under  the 
general  rule  stated,  where  evidence,  immaterial  when  admitted,  is 
rendered  material  by  an  amendment  of  the  complaint  during  the 
trial,  the  error  is  cured.** 

57.  Complaint  in  Actions  ex  Contractu  Generally. — If  a  complaint 
is  based  on  contract,  all  that  is  necessary  to  state  is  the  making  of 
the  contract,  the  obligation  thereby  assumed,  and  the  breach.  The 
contract  in  such  a  case  contains  the  primary  right  of  the  plaintiff. 
In  the  obligation  assumed  by  the  defendant  is  found  his  duty,  and 
his  failure  to  comply  with  the  duty  constitutes  the  breach.  When 
these  statements  are  supplemented  with  a  statement  of  the  amount 
claimed  and  a  prayer  for  judgment,  the  complaint  is  complete.** 
The  consideration  is  to  be  alleged  as  a  basis  for  proof,*  ^  except  where 
it  is  implied  by  law  from  the  nature  of  the  instrument.*®  While  a 
declaration  should  set  out  the  act  to  be  done  by  the  promisor,  if  it 
forms  part  of  the  agreement,  it  need  not  allege  a  mere  incident  to 
the  undertaking,**  or  matters  not  material  to  the  contract.*®    A  breach 

93  Am.  Dec.   397;   Tarboro   Bank  v.  Gas.  835. 

Maryland  Fidelity,  etc.,  Co.,  126  N.  C.       15.  Curtiss  v.  Aetna  L.  Ins.  Co.,  90 

320,^35  S.  E.  588,  128  N.  C.  366,  38  S.  Cal.  245,  27  Pac.  211,  25  A.  S.  R.  114. 

E,  908,  83  A.  S.  R.  682;  Hilton  Lum-  See  infra,  par.  130,  as  to  amendments 

ber  Co.  v.  Atlantic  Coast  Line  R.  Co.,  to  conform  to  proofs. 
141  N.  C.  171,  53  S.  E.  823,  6  L.RA.       16.  Patterson  v.  Jones,  13  Ark.  69, 

(N.S.)  225;  Erwin  v.  Sbaffer,  9  Ohio  56  Am.  Dec.  296;  Yoder  v.  Randol, 

St.  43,  72  Am.  Dec.  613:  Friedly  v.  16  Okla.  308,  183  Pac.  537,  3  L.R.A. 

Scheetz,  9  Serg.  &  R.   (Pa.)   156,  11  (N.S.)    576;    Welbom   v.    Dixon,   70 

Am.  Dec.   691;  Rogers  v.   Penobscot  S.  C.  108,  49  S.  E.  232,  3  Ann.  Cas. 

Min.  Co.,  28  S.  D.  72,  132  N.  W.  792,  407;  Soule  v.  Weatherby,  39  Utah  580, 

Ann.  Cas.  1914A  1184;  Lyon  v.  Logan,  118  Pac.  833,  Ann.  Cas.  1913E  75. 
68  Tex.  521,  5  S.  W.  72,  2  A.  S.  R.       17.  Cnrley  v.  Dean,  4  Conn.  259,  10 

511;  Boettler  v.  Tendick,  73  Tex.  488,  Am.    Dec.    140;    Pennsylvania,    etc., 

11  S.  W.  497,  5  L.R.A.  270;  Maryland  Steam  Nav.  Co.  v.  Dandridge,  8  Gill 

Casualty  Co.  v.  Hudgins.  97  Tex.  124,  &  J.    (Md.)    248,  29  Am.   Dec.  543; 

76  S.  W.  745, 104  A.  S.  R.  857, 1  Ann.  Joseph  v.  Catron,  13  N.  M.  202,  81 

Cas.  252,  64  L.R.A.  349.  Pac.  439,  1  L.R.A.(N.S.)   1120. 

12.  Marj'land  Casualty  Co.  v.  Hud-  18.  Northwestern  Distilling  Co.  v, 
gins,  97  Tex.  124,  76  S.  W.  745,  104  Brant,  69  111.  658,  18  Am.  Rep.  631. 
A.  S.  R.  857,  1  Ann.  Cas.  252,  64  As  to  when  the  nature  of  an  instru- 
L.R.A.  349.  ment    imports    a    consideration,    see 

13.  Stephens  v.  Conley,  48  Mont.  Bills  and  Notes,  vol.  3,  p.  1044; 
352,  138  Pac.  189,  Ann.  Cas.  1915D  Contracts,  vol.  6,  p.  651. 

958.  19.  Owens  v.  Geiger,  2  Mo.  39,  22 

14.  Robinson    Consol.   Min.    Co.    v.   Am.  Dec.  435. 

Johnson,  13  Colo.  258,  22  Pac.  459,  20.  Benton  v.  Benton,  78  Kan.  366, 
5  L.R.A.  769;  Chesney  v.  Chesney,  97  Pac.  378,  130  A.  S.  R.  376,  27 
33  Utah  503,  94  Pac.   989,  14  Ann.   L.R.A.(N.S.)  300. 
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of  the  contract  must  be  affirmatively  alleged  by  the  plaintiff  as  one  of 
the  elements  of  his  cause  of  action.^  This  may  be  assigned  affirma- 
tively or  negatively  by  using  the  words  of  the  contract,  provided  the 
affirmation  or  negation  in  that  form  necessarily  amounts  to  a  breach ; 
or  it  may  be  in  words  containing  the  sense  and  substance  of  the  con- 
tract, but  they  must  be  coextensive  with  it  in  their  import  and  effect.* 
In  actions  ex  contractu  against  several  where  the  promise  is  joint,  the 
plaintiff  must  recover  against  all  or  none.  He  cannot  take  judgment 
against  some  of  the  defendants  and  enter  a  nolle  prosequi  as  to  the 
rest,  unless  a  defense  personal  to  them  is  interposed.'  It  is  clear,  of 
course,  that  it  is  not  competent  to  enlarge  the  contract  by  parol 
evidence,  or  by  special  pleading.* 

58.  Test  as  to  When  ex  Contractu  or  ex  Delicto;  Pleading  Consid- 
eration.— In  determining  whether  an  action  is  ex  contractu  or  ex 
delicto,  the  allegations  of  the  complaint  or  petition  are  not  to  be  con- 
sidered separately,  but  the  pleading  is  to  be  taken  as  an  entirety.  *» 
Ordinarily,  if  it  appears  that  there  was  no  original  contract  relation 
between  the  parties,  the  complaint  is  in  tort,*  the  only  limitation  of 
this  rule  being  in  those  cases  where  an  implied  contract  may  serve 
as  the  foundation  of  an  action  ex  contractu-.'  If  the  allegations  of 
a  complaint  contain  all  the  facts  setting  forth  the  contractual  relation- 
ship of  the  parties,  the  defendant's  fault  in  omitting  to  perform  the 
obligation  imposed  thereby,  and  a  consequent  pecuniary  injury  to  the 
plaintiflF,  the  complaint  sounds  in  contract  and  not  in  tort.®  But  in 
general  an  action  is  not  ex  contractu  where  the  contract  is  pleaded 
as  inducement  only,  showing  the  relation  out  of  which  the  duty 
alleged  to  have  been  violated  arose.'  And  courts  are  inclined  to 
consider  as  founded  in  tort  actions  against  common  carriers,  to 
recover  damages  for  private  injuries,  unless  a  special  contract  very 
clearly  appears  to  be  made  the  gravamen  and  object  of  the  complaint 

1.  Lime  City  Bldg.,  etc.,  Ass'n  v.  7.  Davidson  Grocery  Co.  v.  John- 
Wagner,  122  Ind.  78,  23  N.  E.  689,  ston,  24  Idaho  336, 133  Pac.  929,  Ann. 
17  A.  S.  R.  342.  Cas.  1916C  1129. 

2.  Atlantic  Mut.  F.  Ins.  Co.  v.  8.  Chesapeake,  etc.,  Canal  Co.  v. 
Young,  38  N.  H.  451,  75  Am.  Dec.  Knapp,  9  Pet.  541,  9  U.  S.  (L.  ed.) 
200.  222;  Republic  Iron  Min.  Co.  v.  Jones, 

8.  Benjamin  v.  McConnel,  4  Gihnan  37  Fed.  721,  2  L.R. A.  746 ;  Price  v. 
(111.)  536,  46  Am.  Dec.  474.  See  Lewis,  17  Pa.  St.  51,  55  Am.  Dec. 
Contracts,  vol.  6,  p.  879;  Pabtibs,  536;  Royce  v.  Oakes,  20  R.  I.  418, 
vol.  20,  p.  673.  39  Atl.  758,  39  L,R.A.  845;  Johnston 

4.  Cannon  v.  Folsom,  2  la.  101,  63  v.  Charles  Abresch  Co.,  123  Wis.  130, 
Am.  Dec.  474.  101  N.  W.   395,  107  A.   S.   R.   995, 

5.  Note:  50  L.R.A.(N.S.)   25.  68  L.R.A.  934. 

6.  Grerman  Nat.  Bank  v.  Princeton  9.  McKeon  v,  Chicago,  etc.,  R.  Co., 
State  Bank,  128  Wis.  60,  107  N.  W.  94  Wis.  477,  69  N.  W.  175,  59  A.  S.  R. 
454,  8  Ann.  Cas.  502,  6  L.R.A.(N.S.)   910,  35  L.R.A.  252. 

556.  Note:  60  L.R.A.(N.S.)  27. 
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in  the  declaration.*®  However,  the  general  rule  is  that  where  the 
relation  was  initiated  in  contract,  the  party  injured  may,  at  his  option, 
declare  on  contract  or  in  tort.**  Where  the  action  is  based  on  the 
manner  in  which  an  undertaking  was  performed,  or,  in  other  words, 
on  some  misfeasance  or  malfeasance,  the  allegation  of  a  consideration 
may  be  regarded  as  one  of  the  markings  of  an  action  ex  contractu ;  ^ 
and  so  the  absence  of  an  allegation  as  to  any  undertaking  or  promise 
or  breach  thereof  may  prove  the  test  that  it  does  not  state  an  action 
on  contract.*'  But  in  an  action  on  the  case  for  negligence,  wherein 
the  declaration  or  complaint  is  not  based  on  mere  nonfeasance,  it 
is  not  necessary  to  plead  a  consideration.*^  A  declaration  in  case 
ex  quasi  contractu  must  unite  all  the  joint  contracting  parties  as 
defendants,  but  it  must  not  unite  any  whose  liability  is  not  strictly 
and  absolutely  joint.** 

59.  Common  Counts. — ^In  general,  the  common  counts  are  sufficient 
under  the  code,  as  they  were  under  the  practice  before  the  code ;  *^ 
and  if  the  opposing  party  objects  to  this  form  of  pleading,  he  may, 
according  to  the  usual  practice,  move  to  have  it  made  more  specific.*^ 
But  ainy  objections  to  the  common  counts  under  the  code  on  accoxmt 
of  indefiniteness  or  uncertainty  are  waived  by  proceeding  to  trial.*® 
Even  if  there  is  a  special  contract,  and  the  plaintiff  has  fully  per- 
formed, he  may  declare  on  the  common  counts;  *•  or,  according  to 
the  practice  under  certain  code  provisions,  he  may  recover  on  a  special 
contract,  although  he  pleaded  the  common  counts.*^  According  to 
certain  other  rules  of  practice  the  common  counts  can  be  used  only 
as  an  entire  complaint,  and  cannot  follow  a  special  count.*     The 

10.  New  Orleans,  etc.,  R.  Go.  ▼.  16.  Meagher  y.  Morgan,  3  Kan.  372, 
Hurst,  36  Miss.  660,  74  Am.  Dec.  785.  87  Am.  Dec.  476 ;  Allen  v.  Patterson, 
See  Carriers,  vol.  6,  pp.  63,  139,  227.  7  N.  Y.  476,  57  Am.  Dec.  542 ;  Weber 

11.  Morehouse     ▼.     Northrop,     33  v.  Lewis,  19  N.  D.  473, 126  N.  W.  106, 
Conn.   380,  89  Am.  Dec.  211;  Lake  34  L.R.A.(N.S.)   364  and  note. 
Shore,  etc.,  R.  Go.  v.  Teeters,  166  Ind.       Note :  52  Am.  Deo.  751. 

335,  77  N.  E.  599,  5  L.R.A.(N.S.)  17.  Meagher  v.  Morgan,  3  Kan.  372, 
425 ;  Critten  v.  Chemical  Nat.  Bank,  87  Am.  Dec.  476.  See  infra,  par.  146, 
171  N.  Y.  219,  63  N.  E.  969,  57  L.R.A.  as  to  motions  to  make  more  definite 
529;  Tidewater  Quarry  Co.  v.  Scott,   and  certain. 

105  Va.  160,  52  S.  E.  835,  115  A.  18.  Meagher  ▼.  Morgan,  3  Kan.  372, 
S.  R.  864,  8  Ann.  Gas.  736.  87  Am.  Dec.  476. 

12.  Flint,  etc.,  Mfg.  Co.  ▼.  Beckett,  19.  Chesapeake,  etc..  Canal  Co.  y. 
167  Ind.  491,  79  N.  E.  503,  12  L.R.A.  Knapp,  9  Pet.  541,  9  U.  S.  (L.  ed.) 
(N.S.)  924.  222;    Southern    Bldg.,   etc.,   Ass'n   v. 

13.  Atlantic,  etc.,  R.  Co.  v.  Laird,  Price,  88  Md.  155, 41  AtL  53, 42  L.R.A. 
164  U.  8.  393,  17  S.  Ct  120,  41  U.  S.  206. 

(Lf.  ed.)  485.  20.  Jenney    Electric   Co.   y.   Bran- 

14.  Flint,  etc.,  Mfg.  Co.  y.  Beckett,  ham,  145  Ind.  314,  41  N.  E.  448,  33 
167' Ind.  491,  79  N.  E.  503, 12  L.R.A.  L.R.A.  395. 

(N.S.)  924.  1.  McNamara     v.     McDonald,     69 

15.  Patton  y.  Magrath,  Rice's  L.  (S.  Conn.  484,  38  AtL  54,  61  A.  S.  R.  48. 
C.)  162,  33  Am.  Dec.  98. 
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rule  is  stated  that  quantum  meruit  lies  for  work  and  labor  done  under 
a  special  contract,  which  is  afterwards  abandoned  by  consent;  but 
the  value  of  such  work  is  to  be  admeasured  by  the  contract,  and 
cannot  exceed  the  amount  stipulated  f or.^  And  in  an  action  on  a 
common  count  for  money  had  and  received,  it  has  been  held,  on  the 
ground  that  liability  is  never  presumed  in  favor  of  mere  volunteers, 
that  proper  descriptive  allegations  must  be  made  before  it  can  be 
proved  and  enforced.'  Whether  an  agreement  on  which  other  counts 
are  based  can  be  introduced  to  sustain  a  recovery  on  the  common 
counts  is  a  question  to  be  determined  on  the  trial,  when  the  evidence 
is  offered,  and  not  on  demurrer.* 

60.  Notice. — ^Where  it  is  by  law  necessary  to  be  alleged,  a  general 
averment,  whereof  the  defendant  had  due  and  legal  notice,  is  not 
sufficient;  the  notice  must  be  particularly  set  forth.*  Notice  as  an 
element  of  the  plaintiff's  case  is  sometimes  required  to  be  alleged.* 
As  it  is  unnecessary  to  allege  matters  within  the  knowledge  of  the 
defendant,^  so  it  is  a  rule  that  notice  equally  within  the  knowledge 
of  both  parties  is  not  required  to  be  pleaded.®  No  notice  is  required 
to  be  given  or  averred  where  the  performance  of  a  condition  depends 
on  anything  to  be  done  by  the  party  entitled  to  the  performance  to 
or  with  any  third  person  who  is  distinctly  named  or  designated,  or 
by  any  such  third  person  to  or  with  him,  though  it  is  apparent  that 
what  is  done  is  more  properly  and  particularly  within  the  knowledge 
of  the  party  entitled  to  the  performance;  because  the  one  bound  to 
perform  may  obtain  knowledge  of  it  otherwise  than  from  him,  and 
he  is  bound  to  take  notice  of  it  at  his  peril.* 

61.  Demand;  Action  against  Joint  Tortfeasors. — It  is  a  general 
principle  that  in  actions  ex  delicto  it  is  not  necessary,  as  a  prerequisite 
to  a  right  to  sue,  that  the  plaintiff  should  allege  a  demand  against 
the  wrongdoer.  It  is  only  when  the  original  possession  is  lawful  and 
the  action  depends  on  the  unlawful  detention  that  a  demand  is 
required.^®  And  so  a  demand  is  not  required  to  be  alleged  in  actions 
to  recoviBr  property  wrongfully  detained ;  *^  but  where  the  detention 

2.  Hunt  ▼.  Test,  8  Ala.  713,  42  8.  Lent  v.  Padelford,  10  Mass.  230, 
Am.  Dec.  659.  6  Am.  Dec.  119. 

3.  Foote  V.  Getting,  195  Mass.  55,  9.  Whitton  v.  Wliitton,  38  N.  H.  127, 
80  N.  E.  600,  15  L.R.A.(N.S.)   693.  75  Am.  Dec.  163. 

4.  Oliver  Refining  Co.  v.  Ports-  10.  Sargent  v.  Sturm,  23  Cal.  359, 
mouth  Cotton  Oil  Refining  Corp.,  109  83  Am.  Dec.  118  and  note;  Crowe  v. 
Va.  513,  64  S.  E.  56,  132  A.  S.  R.  Charlestown,  62  W.  Va.  91,  57  S.  E. 
924.                                                 •  330,  13  Ann.  Cas.  1110.     See  gener- 

5.  Rapelye  v.  Bailey,  3  Conn.  438,  ally,  Replevin. 

8  Am.  Dec.  199.  11.  Cobb  v.  Charter,  32  Conn.  358, 

6.  State  Bank  v.  Felt,  99  la.  532,  87  Am.  Dec.  178;  Wails  v.  Farrington. 
68  N.  W.  818,  61  A.  S.  R.  253  and  27  Okla.  754,  116  Pac.  428,  35  L.R.A. 
note.  (N.S.)  1174;  Oleson  v.  Merrill,  20  Wis. 

7.  See  supra,  par.  48.  462,  91  Am.  Dec.  428. 
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of  property  is  the  result  of  mistake  it  is  clear  that  in  fairness  a  demand 
should  be  made  before  bringing  suit,  for  up  to  the  time  of  making 
demand  in  such  a  case,  it  cannot  be  said  that  the  detention  was 
wrongful.*^  Demand  is  not  necessary  to  sustain  a  suit  against  one 
whose  undertaking  is  unconditional ;  *•  but  as  against  a  person  who 
undertakes  conditionally  to  pay,  as,  for  example,  the  indorser  of  a 
bill  or  note,  such  an  averment  and  proof  is,  in  general,  necessary.** 
Though  a  demand  is  defectively  pleaded,  if  a  judgment  could  not  be 
obtained  without  proof  of  the  demand  averred,  after  a  verdict  the 
judgment  will  be  sustained.**  In  a  case  where  a  right  is  given  un- 
conditionally by  statute  a  demand  is  not  required  to  be  made  before 
filing  a  complaint  to  enforce  liability  thereunder.*®  If  there  is  joint 
liability  on  the  part  of  a  defendant  and  others  in  respect  to  a 
duty,  but,  for  some  reason  disclosed  by  the  declaration,  a  separate 
right  of  action  against  him,  allegations  applicable  to  fiJl,  concern- 
ing the  duty,  and  others  applicable  to  the  defendant  only,  per- 
taining to  the  remedy,  are  neither  inconsistent  nor  objectionable 
on  demurrer.*'  In  an  action  against  joint  tortfeasors,  allegations  of 
joint  relationship  and  the  doing  of  negligent  acts  jointly  are  divisible, 
and  recovery  may  be  had  against  one  if  the  proof  connects  him  with 
the  acts  averred.*®  In  such  actions  an  averment  that  a  series  of  con- 
nected acts,  resulting  in  damage  and  constituting  a  tort,  were-  done 
by  several  in  pursuance  of  a  conspiracy  does  not  so  change  the  nature 
of  the  action  that  it  cannot  be  maintained  against  one  of  the  defend- 
ants alone,  if  it  is  shown  that  the  acts  were  done  by  him  only.** 

62.  Performance;  Tender  or  Offer  to  Perform. — ^As  a  rule  an  act 
implied  must  be  done,  and  its  performance  alleged  and  proved,  or 
the  party  claiming  the  benefit  of  a  condition  can  take  no  advantage 
of  its  supposed  breach.  ^^  An  averment  of  an  offer  to  perform  is 
unnecessary  on  the  part  of  a  plaintiff  suing  for  nonperformance  of 
a  contract,  under  which  concurrent  acts  are  to  be  simultaneously 
performed.    It  is  sufficient  if  he  avers  that  he  was  ready  and  willing 

12.  Norris  v.  Milwaukee  Dock  Co.,   Pet.  19,  10  U.  S.  (L.  ed.)  335. 

21  Wis.  130,  91  Am.  Dec.  464.  15.  Pearson  v.  Bank  of  Metropolis, 

13.  Bank  of  United  States  v.  Smith,   1  Pet.  89,  7  U.  S.  (L.  ed.)   65. 

11  Wheat.  171,  6  U.  S.  (L.  ed.)  443;       16.  People  v.  Hill,  163  111.  186,  46 

Pearson  v.  Bank  of  Metropolis,  1  Pet.   N.  E.  796,  36  L.R.A.  634. 

89,  7  U.   S.    (L.  ed.)   65;  Dudley  v.       17.  Cameron  v.   Hicks,  65  W.  Va. 

Lindsey,   9    B.   Mon.    (Ky.)    486,   50   484,  64  S.  E.  832,  17  Ann.  Cas.  926. 

Am.    Dec.    522;    Grant    v.    Groshon,       18.  Atlantic,  etc.,  R.  Co.  v.  Laird, 

Hardin    (Ky.)    85,  3  Am.   Dec.   725;   164  U.  S.  393,  17  S.  Ct.  120,  41  U.  S. 

State  V.  Neil,  7  Ohio  St.  132,  (Pt.  1)    (L.  ed.)  485. 

28  Am.  Dec.  623,  reversed  on  another       19.  Boston  v.   Simmons,  150  Mass. 

point  in  3  How.  (U.  S.)  720,  11  U.  S.   461,  23  N.  E.  210,  15  A.  S.  R.  230, 

(L.  ed.)  800.  6  L.R.A.  629. 

14.  Bank  of  United  States  v.  Smith,       20.  Whitton  v.  Whitton,  38  N.  H. 
11  Wheat.  171,  6  U.  S.  (L.  ed.)  443;    127,  75   Am.  Fee.  163. 

Bank  of  Metropolis  v.  Guttschlick,  14 
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to  perform,  and  that  the  defendant  was  requested  and  yet  refused  or 
neglected  to  perform  on  his  part.  But  on  a  plea  of  performance  of  a 
specific  act,  such,  for  example,  as  an  agreement  to  give  a  deed,  the 
pleader  must  state  specially  the  facts  constituting  the  performance.* 
A  count  on  covenant  for  the  payment  of  instalments,  on  the  last  of 
which  the  plaintiff  is  to  perform  some  stipulated  act,  should  aver  a 
performance  or  an  offer  to  perform  on  his  part*  Similarly,  where 
there  is  an  executory  contract  for  the  sale  of  an  article  to  be  paid  for 
on  delivery,  at  any  time  within  a  certain  period,  in  an  action  by  the 
seller,  it  is  not  enough  simply  to  show  the  default  of  the  purchaser; 
the  seller  must  show  that  he  was  ready  and  offered  to  deliver  the 
goods.'  A  plea  of  tender  of  specific  articles  must  state  that  they  were 
kept  ready  until  the  latest  convenient  time  of  the  day  of  payment.* 
But  a  tender  of  money,  or  other  thing  of  value,  received  by  virtue  of 
a  release,  need  not  be  made  before  bringing  an  action  at  law  to  recover 
for  personal  injury  if  the  release  was  obtained  by  fraud.  It  is  suffi- 
cient to  offer  its  return  and  to  account  for  it  by  the  judgment.*  In 
an  action  on  a  lost  note,  tender  of  indemnity  before  suit  is  not  abso- 
lutely necessary,  but  the  better  practice  is  to  make  such  tender  and 
allege  it  in  the  complaint.  It  has  been  held,  though,  that  a  failure 
to  do  so  is  not  fatal  to  the  cause  of  action,  but  only  affects  the  question 
of  costs.® 

63.  Damages;  General  and  Special  Averments. — ^The  general  prin- 
ciples relating  to  the  pleading  of  damages  have  been  considered  else- 
where in  this  work.  Hence  it  is  that  matters  here  considered  are  but 
an  amplification  and  a  rounding  out  of  the  subject,  which  manifestly 
is  one  of  the  most  comprehensive  in  the  law.'  Broadly  speaking  all 
deprivations  or  damages  which  directly  and  naturally  flow  from  an 
injury  or  breach  complained  of  are  comprehended  in  the  essential 
facts  of  the  case  and  in  the  general  prayer  for  relief,  and  are  recover- 
able without  special  averment  as  to  their  character.®  But  special  or 
consequential  damages  are  ordinarily  required  to  be  pleaded,*  the 

1.  Tinney  v.  Ashley,  15  Pick.  8.  Donnell  v.  Jones,  13  Ala.  490,  48 
(Mass.)  546,  26  Am.  Dec.  620  and  Am.  Dec.  59;  Hawthorne  v.  Siegel,  88 
note.  Cal.  159,  26  Pac.  1114,  22  A.  S.  R. 

2.  Biddle  v.  Coryell,  18  N.  J.  L.  291;  Sloane  v.  Southern  California  B. 
377,  38  Am.  Dec.  521.  Co.,   Ill   Cal.   668,  44  Pac.   320,  32 

8.  Note:  5  L.R.A.  770.  L.R.A.  193;  Camp  v.  Ocala  First  Nat. 

4.  Aldrich  v.  Albee,  1  Greenl.  (Me.)  Bank,  44  Fla.  497,  33  So.  241,  103 
120,  10  Am.  Dec.  45.  A.  S.  R.  173;  Hopkins  v.  Atlantic,  etc., 

5.  Girard  v.  St.  Louis  Car  Wheel  R.  Co.,  36  N.  H.  9,  72  Am.  Dec.  287; 
Co.,  123  Mo.  358,  27  S.  W.  648,  45  Pugmire  v.  Oregon  Short  Line  R.  Co., 
A.  S.  R.  556,  25  L.R.A.  514.  See  33  Utah  27,  92  Pac.  762,  126  A.  S.  R. 
RjBLEASE.  805, 14  Ann.  Cas.  384, 13  L.R.A.(N.S.) 

6.  See  Lost  Papers  and  Records,  565. 

voi.  17,  pp.  1191-1193.  9.  Roberts  v.  Graham,  6  Wall.  578, 

7.  See  Damages,  vol.  8,  p.  610  et  18  U.  S.  (L.  ed.)  791;  Donnell  v. 
seq.  Jones,  13  Ala.  ^0,  48  Am.  Dec.  59 
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reason  being  that;  otherwise,  the  pleading  would  not  fairly  inform 
the  defendant  of  the  scope  of  the  plaintiff's  demand,  and  hence  would 
place  him  in  a  position  where  he  might  not  be  forewarned  of  the 
admissible  proofs  on  the  trial.^^  Inasmuch  as  averments  and  proof 
must  be  as  to  a  direct,  certain,  and  material  injury,  all  losses  of  a 
remote  and  uncertain  nature  are  likewise  excluded  from  the  award. ^^ 
Of  course,  damages  cannot  be  assessed  in  an  action  for  injuries  not 
set  out  in  the  complaint ;  ^*  neither  will  punitive  damages  be  allowed 
where  the  claim  is  only  for  compensatory  damages.^'  But  punitive 
or  exemplary  damages  may  be  recoverable,  in  a  proper  case,  although 
not  specially  daimed.^^  Not  all  damages  which  are  naturally  the 
resultant  of  the  injury  are  recoverable,  however,  without  special  aver- 
ments as  to  their  character.  For  example,  while  future  damages 
must  often  necessarily  result  from  an  injury,  these,  in  the  absence  of 
a  claim  for  them,  cannot  be  considered.^^  And  an  allegation  of 
q)ecial  damages  as  matter  of  aggravation  is  a  substantive  allegation 
of  fact,  and  not  an  inference  of  law,  resulting  from  facts  antecedently 
stated.^*  In  a  case  where  the  entire  claim  is  for  special  damages,  if 
no  special  damages  are  alleged  in  the  complaint,  nominal  or  general 
damages  will  not  be  presumed  from  the  mere  wrongful  act  alleged.^' 
If  a  complaint  makes  out  a  recoverable  right,  but  contains  a  claim 
for  nonrecoverable  damages,  the  defect  may  be  urged  by  a  motion 
to  strike  out,  objections  to  evidence,  or  by  asking  special  instructions 
to  the  jury,  but  not  by  demurrer.** 

64.  Negligence  as  Basis  of  Recovery;  General  and  Particular  Aver- 
ments.— In  general,  where  negligence  is  the  basis  of  recovery,  the 
declaration  should  contain  allegations  of  the  negligent  act  or  omission 
of  the  defendant,  and  also  allegations  of  facts  to  show  injury  to  the 
plaintiff,  and  that  such  injury  was  a  proximate  result  of  the  negligence 

and  note;  Stevenson  v.  Smith,  28  Cal.  v.  Oregon  Short  Line  R.  Co.,  33  Utah 

102,  87  Am.  Dec.  107 ;  Camp  v.  Ocala  27,  92  Pac.  762,  126  A.  S.  R.   805, 

First  Nat.  Bank,  44  Fla.  497,  33  So.  14  Ann.   Cas.   384,  13  L.R.A.(N.S.) 

241,  103  A.   S.  R.  173;   Pugmire  v.  565. 

Or^on  Short  Line  R.  Co.,  33  Utah  13.  Rochester  v.  Wells  Fargo,  etc., 

27,  92  Pac.  762,  126  A.  S.  R.  805,  Exp.,  87  Kan.  164,  123  Pac.  729,  40 

14  Ann.   Cas.   384,  13  L.R.A.(N.S.)  L.R.A.(N.S.)  1095. 

665;  Cunningham  v.  Smith,  10  Grat.  14.  Alabama  Great  Southern  R.  Co. 

(Va.)  255,  60  Am.  Dec.  333;  Scofleld  v.  Arnold,   84  Ala.   159,  4  So.  359, 

V.  Milwaukee  Free  Press  Co.,  126  Wis.  5  A.  S.  R.  354. 

81,  105  N.  W.  227,  2  L.R.A.(N.S.)  16.  Shultz  v.  Grilfflth,  103  la.  150, 

691.  72  N.  W.  146,  40  L.R.A.  117. 

10.  Roberts  v.  Graham,  6  Wall.  678,  .  16.  McConnel  ▼.  Kibbe,  33  111.  176, 
18  U.  S.  (L.  ed.)  791.    See  generally,  85  Am.  Dec.  265. 

supra,  par.  9.  17.  Walls  v.  Smith,  167  Ala.  138, 

11.  Graves  v.  Horton,  132  Ga.  786,  52  So.  320,  140  A.  S.  R.  24. 

66  S.  E.  112,  26  L.R.A,(N.S.)   545.       18.  Hays  v.  Miller,  150  Ala.  621, 

12.  Lyon  v.  McDonald,  78  Tex.  71,  43  So.  818, 124  A.  S.  R.  93, 11  L.R.A. 
14  S.  W.  261,  9  L.R.A.  295;  Pugmire   (N.S.)  748. 
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alleged.^*  In  suoh  cases  negligence  is  the  ultimate  fact  to  be  pleaded, 
and  is  not  a  conclusion.'^  And  so  it  is  the  general  rule  that  a  pleader 
may  allege  negligence  in  an  action  therefor  in  general  terms ;  ^  that 
is  to  say,  the  pleading  need  not  show  all  the  various  facts  from  which 
the  negligence  may  be  deduced.*  Such  a  general  allegation  of  negli- 
gence is  sufficient  to  repel  a  demurrer  for  want  of  facts;  •  although 
it  may  not  be  good  as  against  a  demurrer  on  the  ground  of  uncer- 
tainty/ and  although  it  may  not  repel  a  motion  to  make  the  pleading 
or  some  specific  allegation  therein  more  definite  and  certain  in  the 
particular  objected  to.*  Ordinarily,  it  is  not  necessary,  in  an  action 
for  negligence,  to  aver  specifically  that  the  defendant  owed  a  duty 
to  the  plaintiff  not  to  injure  him,  it  being  sufficient  in  this  respect 
if  the  complaint  avers  facts  from  which  the  law  will  imply  the  duty.* 
Two  or  more  conjunctive  acts  of  negligence  on  the  part  of  the  defend- 
ant may  be  charged  in  the  complaint,  and  particularly  so  where  their 
joint  consideration  is  indispensable  to  a  determination  of  the  plain- 
tiff's rights.'  Moreover,  several  acts  of  negligence  of  the  same  nature, 
and  all  of  which  may  be  true,  and  either  of  which  or  all  of  which 

19.  Western  Union  Trf.  Co.  v.  Mer-  3.  Ohio,  etc.,  R.  Co,  v.  Davis,  23  Ind. 
ritt,  65  Fla.  462,  46  So.  1024,  127  553,  85  Am.  Dec.  477;  Evansville,  etc., 
A.  S.  R.  169;  Flint,  etc.,  Mfg.  Co.  v.  R.  Co.  v.  Crist,  116  Ind.  446, 19  N.  E. 
Beckett,  167  Ind.  491,  79  N.  E.  503,  310,  9  A.  S.  R.  865,  2  L.R.A.  450; 
12  L.R.A.(N.S.)  924  (breach  of  con-  Cleveland,  etc.,  R.  Co.  v.  Berry,  152 
tract  involving  negligence) ;  McClary  Ind.  607,  63  N.  E.  416,  46  L.R.A.  33 ; 
V.  Sioux  City,  etc.,  R.  Co.,  3  Neb.  44,  Fremont,  etc.,  R.  Co.  v.  Harlin,  50 
19  Am.  Rep.  631.  And  see  Nbqli-  Neb.  698,  70  N.  W.  263,  61  A.  S.  R. 
GENCE,  vol.  20,  p.  174  et  seq.  578,  36  L.R.A.  417. 

20.  King  V.  Oregon  Short  Line  R.  Note :  59  L.R.A.  218. 

Co.,  6  Idaho  306,  55  Pac.  665,  59  4.  King  v.  Oregon  Short  Line  Ry., 
L.R.A.  209  and  note;  Flaherty  v.  Min-  6  Idaho  306,  55  Pac.  665,  69  L.R.A. 
neapolis,  etc.,  R.  Co.,  39  Minn.  328,  209  and  note. 

40  N.  W.  160,  12  A,  S.  R.  654,  1  6.  Fremont,  etc.,  R.  Co.  v.  Harlin, 
L.R.A.  680.  50  Neb.  698,  70  N.  W.  263,  61  A.  S. 

1.  Birmingham  Ry.,  etc.,  Co.  v.  Al-  R.  578  and  note,  36  L.R.A.  417. 
len,  99  Ala.  359,  13  So.  8,  20  L.R.A.       Note:  59  L.R.A.  219. 

457;  Orman  v.  Mannix,  17  Colo.  564,  6.  Wells  v.  Gallagher,  144  Ala.  363, 

30  Pac.  1037,  31  A.   S.  R.  340,  17  39  So.  747,  113  A.  S.  R.  50,  3  L.R.A. 

L.R.A.  602;  Mississinewa  Min.  Co.  v.  (N.S.)    759;   Birmingham   R.,   Light, 

Patton,  129  Ind.  472,  28  N.  E.  1113,  etc.,  Co.  v.  Adams,  146  Ala.  267,  40 

28  A.  S.  R.  203;  Baltimore,  etc.,  R.  Co.  So.  385, 119  A.  S.  R.  27;  Chicago,  etc., 

V.  Slaughter,  167-  Ind.  330,  79  N.  E.  R.  Co.  v.  Hines,  132  lU.  161,  23  N.  E. 

186,  119  A.  S.  R.  503,  7  L.R.A.(N.S.)  1021,  22  A.  S.  R.  515;  Evansville,  etc., 

597.  R.  Co.  V.  Duncan,  28  Ind.  441,  92  Am. 

2.  Chesapeake,  etc.,  R.  Co.  v.  Dix-  Dec.  322;  Shaw  v.  Chicago,  etc.,  R. 
on,  179  U.  S.  131,  21  S.  Ct.  67,  45  Co.,  123  Mich.  629,  82  N.  W.  618,  81 
U.  S.-  (L.  ed.)   121;  Birmingham  R.,  A.  S.  R.  230,  49  L.R.A.  308. 

Light,  etc.,  Co.  v.  Adams,  146  Ala.  267,       Note :  59  L.R. A.  214. 
40  So.  385,  119  A.  S.  R.  27;  Western       7.  Flynn  v.  Staples,  34  App.  Cas. 
Union  Tel.  Co.  v.  Saunders,  164  Ala.    (D.  C.)  92,  27  L.R.A. (N.S.)  792;  Bus- 
234,  51  So.  176,  137  A.  S.  R.  35.  se  v.  Rogers,  120  Wis.  443,  98  N.  W. 

Note :  59  L.R.A.  210.  219,  64  L.R. A.  183. 
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together  may  have  caused  the  accident,  may  be  pleaded  in  one  count,® 
without  rendering  the  pleading  bad  for  duplicity,*  or  exposing  it  to' 
the  objection  that  the  averment  of  an  additional  act  of  negligence 
as  the  cause  of  the  same  injury  amounts  to  a  statement  of  a  new 
cause  of  action.^®- 

65.  General  Negligence  Pleaded  with  Averments  of  Specific  Acts  of 
Negligence. — ^The  rule  is  stated  that  when,  following  a  general  aver- 
ment that  the  injury  declared  on  was  caused  by  the  negligence  of 
the  defendant,  the  complaint  sets  forth  averments  of  specific  acts 
constituting  negligence,  it  will  be  construed  to  mean  that  the  negli- 
gence charged  in  the  general  averment  was  that  which  was  constituted 
by  the  specific  acts  pleaded.*^  Though  the  particular  act  or  cause  of 
the  injury  is  alleged,  this,  as  a  rule,  does  not  deprive  the  plaintiff  of 
the  benefit  of  the  presumption  of  negligence  flowing  from  the  act 
itself,  since,  it  is  held,  the  particular  cause  of  the  injury  is  not  of 
the  substance  of  the  issue.**  But  on  this  point  there  are  many  phases 
of  authority,  some  of  the  decisions  declaring  for  the  doctrine  that 
where  a  plaintiff  makes  specific  allegations  of  negligence,  he  must 
rely  for  his  recovery  on  such  specific  acts  of  negligence,  and  cannot 
recover  for  any  other  negligent  acts,  although  he  is  not  deprived  of 
the  benefit  of  the  doctrine  of  res  ipsa  loquitur  to  establish  the  specific 
acts  of  negligence;  while  other  authorities  invoke  the  rule  to  prevent 
a  recovery  for  acts  of  negligence  not  specially  pleaded,  but  for  which 
a  recovery  is  claimed  under  general  allegations  of  negligence.*' 

66.  Declaring  on  Contracts  under  Statute  of  Frauds. — In  declar- 
ing on  contracts,  the  general  rule  is,  if  the  contract  would  be  good 
at  common  law,  the  declaration  need  not  state  that  it  was  in  writing ;  ** 
but  where  the  duty  or  liability  is  created  by  statute  and  also  required 
to  be  in  writing,  then  the  complaint  must  aver  that  the  contract  was 
in  writing.**  The  reason  of  the  general  rule  is  that  if  an  agreement, 
to  be  valid,  must  be  in  writing,  an  allegation  that  it  was  so  agreed 

8.  Haley  v.  Missouri  Pac.  R.  Co.,  chants',  etc.,  Nat.  Bank,  64  Ala.  1,  38 
197  Mo.  15,  93  S.  W.  1120,  114  A.  S.  Am.  Rep.  1 ;  Curtiss  v.  Aetna  L.  Ins. 
R.  743.  Co.,  90  Cal.  245,  27  Pac.  211,  26  A. 

9.  Flynn  v.  Staples,  34  App.  Cas.  S.  R.  114;  Sprague  v.  Hosie,  155  Mich. 
(D.  C.)  92,  27  L.R.A.(N.S.)  792.  30,  118  N.  W.  497,  130  A.  S.  R.  558, 

10.  Macklin  v.  Dunn,  130  Tenn.  342,  19  L.R.A.(N^.)  874;  State  v.  Woram, 
170  S.  W.  588,  Ann.  Cas.  1916B  508.  6  Hill  (N.  Y.)  33,  40  Am.  Dec.  378 

11.  Haley  v.  Missouri  Pac.  R.  Co.,  and  note;  Logan  v.  Brown,  20  Okla. 
197  Mo.  15,  93  S.  W.  1120,  114  A.  S.  334,  95  Pac.  441,  20  L.R.A.(N.S.)  298; 
R.    743.  James  v.  Fulcrod,  6  Tex.  512,  55  Am. 

12.  Walters  v.  Seattle,  etc.,  R.  Co.,  Dec.  743  and  note;  Hotchkiss  v.  Ladd, 
*  48  Wash.  233,  93  Pac.  419,  24  L.R.A.  36  Vt.  593,  86  Am.  Dec.  679. 

(N.S.)  788  and  note.  Note:  86  Am.  Dec.  684. 

13.  Note:  24  L.R.A.(N.S.)  789.  15.  Brown  v.  Adams,  1  Stew.  (Ala.). 

14.  Brown  v.  Adams,  1  Stew.  (Ala.)    51,  18  Am.  Dec.  36. 
51,  18  Am.  Dec.  36;  Whilden  v.  Mer- 
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must  be  held  to  imply  that  it  was  so  agreed  in  writing.^*  Where, 
liowever,  it  affirmatively  appears  from  the  complaint  that  the  contract 
sued  on  is  void  under  the  statute  of  frauds,  that  defense  may  be 
urged  on  demurrer.*'  Where  a  verbal  contract  is  valid  in  the  absence 
of  statutory  inhibition,  the  general  rule  of  pleading  is  that  it  is  not 
necessary  in  declaring  on  a  contract  of  that  kind  to  aver  whether  it 
was  written  or  unwritten.** 

67.  Cross  Complaint. — ^Under  the  practice  in  many  jurisdictions, 
in  actions  in  which  full  relief  cannot  be  given  a  defendant  on  answer, 
cmd  where  aiErmative  relief  against  a  codefendant  is  sought,  a  cross 
complaint  may  be  interposed.**  In  utilizing  this  form  of  pleading 
the  defendant  is  not,  as  a  rule,  confined  in  his  cross  complaint  to 
matters  charged  in  the  complaint,  for  in  actions  at  law  he  may  plead 
certain  matters  purely  equitable,  and  secure  equitable  relief.  Besides, 
when  a  complete  determination  of  a  controversy  cannot  be  had  with- 
out bringing  in  parties  to  the  contract  or  transaction  involved,  and 
who  have  not  been  named  as  parties  in  the  original  action,  such 
persons  may  be  brought  in  as  parties  defendant  to  a  cross  complaint.*® 
But  it  has  been  held  that  affirmative  relief  will  not  be  granted  against 
a  new  party  brought  into  the  case  where  no  relief  is  sought  against 
him  by  the  complainant^s  pleadings.*  In  a  case  where  equitable 
relief  is  sought  by  a  cross  bill,  the  usual  tests  as  to  the  equity  of  the 
bill  will  be  applied.*  And  generally  the  sufficiency  of  a  cross  com- 
plaint being  challenged,  it  must  appear,  either  expressly  or  by  impli- 
cation, that  the  facts  necessary  to  entitle  the  pleader  to  relief  are 

16.  Feeney  v.  Howard,  79  Cal.  625,  77  A.  S.  R.  209 ;  Wilson  v.  Hawthorne, 
21  Pac.  984, 12  A.  S.  R.  162,  4  L.R.A.  14  Colo.  530,  24  Pac.  548,  20  A.  S.  R. 
826;  Curtiss  v.  Aetna  L.  Ins.  Co.,  90  290;  Moore  v.  AUen,  26  Colo.  197,  57 
Cal.  245,  27  Pac.  211,  25  A.  S.  R.  Pac.  698,  77  A.  S.  R.  255;  Tarleton 
114.  V.  Vietes,  1  Gihnan  (III.)  470,  41  Am. 

Note:  86  Am.  Dec.  685.  Dec.  193;  Ballin  v.  Merchants'  Exch. 

17.  Randall  v.  Howard,  2  Black  Bank,  89  Wis.  278,  61  N.  W.  1118,  46 
585,  17  U.  S.  (L.  ed.)  269;  Thompson   A.  S.  R.  834,  27  L.R.A.  357. 

V.  New  South  Coal  Co.,  135  Ala.  630,  20.  Winter  v.  McMiUan,  87  Cal.  256, 

34  So.  31,  93  A.  S.  R.  49,  62  L.R.A.  25  Pac.  407,  22  A.  S.  R.  243;  Macken- 

551;  Harper  v.  Goldschmidt,  156  Cal.  zie  v.  Hodgkin,  126  Cal.  591,  59  Pac. 

245,  104  Pac.  451,  134  A.  S.  R.  124,  36,  77  A.  S.  R.  209. 

28  L.R.A.(N.S.)    689:    Wentworth  v.  1.  Ft.  Jefferson  Imp.  Co.  v.  Dupoy- 

Wentworth,  2  Minn.  277,  72  Am.  Dec.  ster,  112  Ky.  792,  66  S.  W.  1048,  2 

97.     See  infra,  par.  98,  as  to  plead-  L.R.A.(N.S.)  263. 

ing  defense  of  the  statute.  2.  American  Freehold  Land  Mortg. 

18.  Whilden  v.  Merchants',  etc.,  Nat.  Co.  v.  Sewell,  92  Ala.  163,  9  So.  143, 
Bank,  64  Ala.  1,  38  Am.  Rep.  1.  13  L.R.A.  299;  Aetna  L.  Ins.  Co.  v. 

19.  Perego  v.  Dodge,  163  U.  S.  160,  Sellers,  154  Ind.  370,  56  N.  E.  97,  77  < 
16  S.  Ct.  971,  41  U.  S.  (L.  ed.)  113;  A.  S.  R.  481.    As  to  cross  bills  gen- 
Winter  v.  McMillan,  87  Cal.  256,  25  erally,  see  Equity,  vol.  10,  p.  483  et 
Pac.  407,  22  A.  S.  R.  243;  Mackenzie  seq. 

V.  Hodgkin,  126  Cal.  591,  69  Pac.  36, 
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stated/  for  it  must  be  apparent  that  the  principles  of  pleading  and 
the  usual  tests  of  sufficiency  must  apply  to  cross  complaints  as  to 
complaints.  For  example,  where  a  demurrer  is  addressed  to  a  cross 
complaint  as  an  entirety,  there  is  no  available  error  in  overruling  it, 
if  one  paragraph  thereof  is  good.  And  a  cross  complaint,  in  which 
the  cross  complainant's  want  of  capacity  to  maintain  his  suit  affirma- 
tively appears,  is  defective,  but  such  defect  is  waived  by  a  demurrer 
which  assigns  only  a  want  of  facts.*  It  has  been  held  that  if  a  cross 
complainant  is  a  necessary  or  proper  party  to  the  original  action, 
the  fact  that  he  was  made  a  party  through  collusion  with  the  original 
plaintiff  is  no  ground  for  abatement  of  the  action.* 

68.  Supplemental  Complaint. — It  is  the  office  of  a  supplemental 
pleading  to  bring  forward  facts  that  have  transpired  since  the  institu- 
tion of  the  suit,  and  which  may  tend  to  strengthen  or  reinforce  the 
cause  of  action  or  defense  stated  in  the  pleadings  before  the  court.* 
In  this  the  old  chancery  practice  is  adapted  to  actions  at  law.'  The 
facts  embodied  in  a  supplemental  complaint  must  relate  to  the  cause 
of  action  set  forth  in  the  original  complaint,  and  must  be  in  aid 
thereof.®  An  entirely  new  case  cannot  be  introduced  in  this  way, 
although  enlarged  or  even  different  relief  may  be  obtained  thereby.' 
If  a  complaint  states  no  cause  of  action,  it  cannot  be  sxistained  by 
a  supplemental  pleading  setting  up  matters  that  have  occurred  after 
the  commencement  of  the  suit.^®  The  matter  of  permitting  supple- 
mental pleadings  to  be  filed  rests  largely  within  the  sound  discretion 
of  the  trial  court,  and  where  this  discretion  is  not  abused  it  will  not 
be  disturbed.*^    And  it  has  been  held  that  permitting  the  filing  of 

• 

3.  Wilson  V.   Hawthorne,  14   Colo,  mental  bills  in  the  chancery  practice, 
530,  24  Pac.  548,  20  A.  S.  R.  290;  see  Equity,  vol.  10,  p.  500  et  seq. 
Moore  v.  Allen,  26  Colo.  197,  67  Pac.       8.  Meyer  v.  Berlandi,  39  Minn.  438, 
698,  77  A.  S.  R.  255.  40  N.  W.  513, 12  A.  S.  R.  663, 1  L.R.A. 

4.  Aetna  L.  Ins.  Co.  v.  Sellers,  154  777;  Swedish- American  Nat  Bank  v. 
Ind.  370,  56  N.  E.  97,  77  A.  S.  R.  481.  Dickinson  Co.,  6  N.  D.  222,  69  N.  W. 

5.  Davis  V.  Chase,  159  Ind.  242,  64  455,  49  L.R.A.  285. 

N.  E.  88,  853,  95  A.  S.  R.  294.  9.  Miller  v.  Cook,  135  HI.  190,  25 

6.  Clark  v.  Spencer,  14  Kan.  398,  N.  E.  756,  10  L.R.A.  292;  Clark  v. 
19  Am.  Rep.  96;  Feigley  v.  Peigley,  Spencer,  14  Kan.  398,  19  Am.  Rep. 
7  Md.  537,  61  Am.  Dec.  375;  Nave  v.  96;  Dant  v.  Head,  90  Ky.  255,  13 
Adams,  107  Mo.  414,  17  S.  W.  958,  S.  W.  1073,  29  A.  S.  R.  369;  Schwab 
28  A.  S.  R.  421;  Von  Bemuth  v.  Von  v.  Schwab,  93  Md.  382,  49  Atl.  331,  52 
Bemuth,  76  N.  J.  Eq.  177,  73  Atl.  L.R.A.  414;  Swedish-American  Nat. 
1049,  139  A.  S.  R.  752;  Smithwick  v.  Bank  v.  Dickinson  Co.,  6  N.  D.  222, 
Ward,  52  N.  C.  64,  75  Am.  Dec.  453 ;  69  N.  W.  455,  49  L.R. A.  285. 
Swedish-American  Nat.  Bank  v.  Dick-  10.  Meyer  v.  Berlandi,  39  Minn.  438, 
inson  Co.,  6  N.  D.  222,  69  N.  W.  455,  40  N.  W.  513, 12  A.  S.  R.  663, 1  L.R.A. 
49  L.R.A.  286;  Pike  v.  Miles,  23  Wis.  777;  Swedish- American  Nat.  Bank  v. 
164,  99  Am.  Dee.  148.  Dickinson  Co.,  6  N.  D.  222,  69  N.  W. 

7.  Swedish-American  Nat.  Bank  v.  455,  49  L.R.A.  285. 

Dickinson  Co.,  6  N.  D.  222,  69  N.  W.  11.  King  v.  Hyatt,  51  Kan.  504,  32 
455,  49  L.R.A.  285.    Aa   to  supple-  Pac.  1105,  37  A.  S.  R.  304. 
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a  supplemental  bill  after  the  case  has  been  remanded  by  an  appellate 
court  for  the  production  of  further  evidence  cannot  be  deemed  an 
abuse  of  the  trial  court's  discretion,  where  the  facts  set  forth  in  such 
bill  grew  out  of  and  were  connected  with  the  same  transaction  out 
of  which  the  litigation  arose,  and  were  germane  to  the  object  of  the 
suit,  and  where  all  the  grounds  of  relief,  even  if  not  existing  when 
the  original  bill  was  filed,  were  alleged  to  exist  when  the  supplemental 
bill  was  tendered.  ^* 

yill.  Demurrers 

In  General 

69.  Nature  and  Ofice  of  Demurrer. — On  the  filing  of  a  pleading, 
it  is  obvious  that  the  first  question  that  must  arise  is  as  to  whether, 
taken  as  a  whole,  it  states  a  cause  of  action  or  defense.*'^  To  determine 
this  question  is  fundamentally  the  object  of  a  demurrer,^*  and  the 
question  is  properly  raised  by  a  demurrer  rather  than  by  a  motion  for 
a  directed  verdict.**  Hence  it  is  that  a  demurrer  is  an  objection  made 
by  one  party  to  his  opponent's  pleading,  alleging  that  he  ought  not 
to  answer  it,  for  some  defect  in  law  in  the  pleading;  *•  and  this,  as  to 
a  complaint,  calls  in  question  not  only  the  sufficiency  of  the  facts  to 
constitute  a  cause  of  action,  but  also  the  right  of  the  plaintiflF  to 
maintain  the  suit.*^  It  is  clear,  in  order  to  put  the  test  as  to  the  legal 
sufficiency  of  a  complaint  or  other  pleading,  that,  for  the  purpose  of 
the  hearing  on  demurrer,  the  facts  pleaded  must  be  taken  as  ta'ue.*® 
In  other  words,  a  demurrer  raises  an  issue  of  law,^®  the  determination 
of  which  constitutes  a  trial  by  a  court.*®  It  does  not  raise  any  ques- 
tion of  fact,  or  a  mixed  question  of  law  and  fact.^    For  the  purpose 

12.  Rio   Grande  Dam,  etc.,   Co.   v.  bert,  105  S.  C.  273,  89  S.  E.  663,  Ann. 

United  States,  215  U.  S.  266,  30  b.  Cas.  1917C  338.    As  to  matters  prop- 

Ct.  97,  54  U.  S.  (L.  ed.)  190.  erly  raised  by  a  motion  for  a  directed 

"  18.  Basting    v.     Minneapolis,     112  verdict  generally,  see  Trial. 

Minn.  306,  127  N.  W.  1131,  140  A.  16.  Tyler  v.  Hand,  7  How.  573,  12 

S.    R.   490;    Lankford    v.    Schroeder,  U.  S.  (L.  ed.)  824. 

(Okla.)    147  Pac.  1049,  L.R.A.1915P  17.  American   Trust,  etc.,  Bank  v. 

623.    See  infra,   par.   78,   as  to   de-  McGettigan,  152  Ind.  582,  52  N.  E. 

murrer  to  answer;  and  infra,  par.  117,  793,  71  A.  S.  R.  345. 

as  to  demurrer  to  reply.  18.  See  infra,  par.  70. 

14.  Lapp  V.  Stanton,  116  Md.  197,  19.  Morrow  v.  Durant,  140  la.  437, 
81  Atl.  675,  Ann.  Cas.  1913C  755;  118  N.  W.  781,  17  Ann.  Cas.  850,  23 
Plymouth  Gold  Min.  Co.  v.  United  L.R.A.(N.S.)  474;  Hervey  v.  Moselev, 
States  Fidelity,  etc.,  Co.,  35  Mont.  23,  7  Gray  (Mass.)  479,  66  Am.  Dec.  515. 
88  Pac.  565, 10  Ann.  Cas.  951 ;  Stand-  20.  State  v.  Richardson,  48  Ore.  309, 
ard  Fashion  Co.  v.  Siegel-Cooper  Co.,  86  Pac.  225,  8  L.R.A.(N.S.)  362. 

157  N.  Y.  60,  51  N.  E.  408,  68  A.  S.  R.  1.  Morrow  v.  Durant,  140  la.  437, 

749,  43  L.R.A.  854;  Beals  v.  Olmstead,  118  N.  W.  781,  17  Ann.  Cas.  850,  23 

24  Vt.  114,  58  Am.  Dec.  150.  L.R.A.(N.S.)    474;   Day  v.   Owen,  5 

15.  Greenwood  Cotton  Mill  v.  Tol-  Mich.  520,  72  Am.  Dec.  62, 
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of  determining  the  legal  sufficiency  of  a  pleading,  or  for  clearing  it 
of  uncertainties,  or  other  defects  which  may  be  reached  by  demurrer, 
the  pleading  demurred  to  should  be  taken  as  the  premises  of  logical 
attack;  or,  as  it  is  usually  expressed,  the  defect  must  appear  on  the 
face  of  the  pleading.*  It  would  be  illogical  to  import  matters  dehors 
the  record  into  the  case  at  this  point,  for  to  do  this  would  be,  in  effect, 
an  attempt  to  try  the  case  on  the  merits  by  indirection  and  pre- 
maturely. If  the  fact  does  not  appear  on  the  face  of  the  complaint, 
the  objection  must  be  taken  by  answer.'  But  where  the  facts  con- 
stituting a  defense  affirmatively  appear  on  the  face  of  the  petition  the 
defense  may  be  interposed  by  demurrer  without  the  necessity  of  a 
plea  or  answer.*  A  demurrer  which  sets  up  a  ground  dehors  the 
record,  or  a  ground  which  to  be  sustained  requires  reference  to  facts 
not  appearing  on  the  face  of  the  pleading  thus  attacked,  is  said  to  be 

2.  McKenna  v.  Fisk,  1  How.  241,  11  388,  137  Pac.  217,  Ann.  Cas.  1915C 

U.  S.  (L.  ed.)  117;  Renfro  v.  Heard,  477,  50  L.R.A.(N.S.)   147;  Dibrell  v. 

14  Ala.  23,  48  Am.  Dec.  82;  Manning  Miller,  8  Yerg.   (Tenn.)  476,  29  Am. 

V.   Pippen,  86  Ala.   357,  6   So.   572,  Dee.  126;  Crouch  v.  Southern  Surety 

11  A.  S.  R.  46;  Moore  v.  Allen,  26  Co.,  131  Tenn.  260,  174  S.  W.  1116, 

Colo.  197,  57  Pac.  698,  77  A.  S.  R.  Ann.   Cas.   1916C  1220,  L.R.A.1915D 

255;  Bulkley  v.  Norwich,  etc.,  R.  Co.,  966. 

81   Conn.  284,  70  Atl.  1021,  129  A.       8.  Great  West.  Min.  Co.  v.  Wood- 

S.  R.  212;  Gress  v.  Knight,  135  Ga.  mas  of  Alston  Min.  Co.,  12  Colo.  46, 

60,  68  S.  E.  834,  31  L.R.A.(N.S.)  900;  20  Pac.  771, 13  A.  S.  R.  204;  Anderson 

Walter  A.  Wood  Mowing,  etc.,  Mach.  v.  Acheson,  132  la.  744, 110  N.  W.  335, 

Co.  V.  Caldwell,  54  Ind.  270,  23  Am.  9  L.R.A.(N.S.)  217;  McKensey  v.  Ed- 

Rop.  641;  Pittsburgh,  etc.,  R.  Co.  v.  wards,  88  Ky.  272,  10  S.  W.  815,  21 

Sullivan,  141  Ind.  83,  40  N.  E.  138,  A.  S.  R.  339,  3  L.R.A.  397;  St.  Clair 

50  A.  S.  R.  313,  27  L.R.A.  840 ;  Pitts-  v.  Kansas  City,  etc.,  R.  Co.,  76  Miss, 

burgh,  etc.,  R.  Co.  v.  Moore,  152  Ind.  473,  24  So.   904,  71  A.   S.   R.   534; 

345,  53  N.   E.   290,  44  L.R.A.   638;  Mexican  Mill  v.  Yellow.  Jacket  Silver 

Anderson  v.  Acheson,  132  la.  744,  110  Min.  Co.,  4  Nev.  40,  97  Am.  Dec.  510; 

N.  W.  335,  9  L.R.A.(N.S.)  217;  Still-  Deegan  v.  Deegau,  22  Nev.   185,  37 

well    V.    South    Louisville    Land    Co.,  Pac.  360,  58  A.  S.  R.  742  and  note. 
(Ky.)  58  S.  W.  696,  52  L.R.A.  326;       Note:  14  Ann.  Cas.  348. 
Line  v.   line,  119  Md.  403,  86  Atl.       4.  Mercantile  Nat.  Bank  v.  Carpen- 

1032,  Ann.  Cas.  1914D  192;  Steele  v.  ter,  101  U.  S.  567,  25  U.  S.  (L.  ed.) 

Culver,  167  Mich.  344,  122  N.  W.  95,  815;  Mueller  v.  Light,  92  Ark.  522, 

23  L.R.A.(N.S.)   564;  -Globe,  etc.,  F.  123  S.  W.  646,  31  L.R.A.(N.S.)  1013; 

Ins.  Co.  V.  Fireman's  Fund  Ins.  Co.,  Keeler  v.  Hicks,  22  Cal.  457,  83  Am. 

97  Miss.  148,  52  So.  454,  29  L.R.A.  Dec.  78;  Stone  v.  Cook,  179  Mo.  534, 

(N.S.)  869;  Hall  v.  Harrison,  21  Mo.  78  S.  W.  801,  64  L.R.A.  287;  Williams 

227,  64  Am.  Dec.  225;  Peter  v.  Ste-  v.  Harrell,  43  N.  C.  123,  55  Am.  Dec. 

phens,  11  Mont.  115,  27  Pac.  403,  28  442;  Coles  v.  Kelsey,  2  Tex.  541,  47 

A.   S.  R.  448;  Robinson  v.   Smith,  3  Am.  Dec.  661;  Baker  v.  Butterworth, 

Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  119   Va.   402,  89   S.   E.   849,  L.R.A. 

Mitchell  v.   Thome,   134   N.   Y.   536,  1916F  1287.    But  see  Sleeth  v.  Mur- 

32  N.  E.  10,  30  A.  S.  R.  699;  Jantzen  phy,  Morris  (la.)   321,  41  Am.  Dec. 

V.  Emanuel  German  Baptist  Church,  232,  as  to  defense  required  to  be  plead- 

27  Okla.  473, 112  Pac.  1127,  Ann.  Cas.  ed  by  answer  though,  prima  facie,  it 

1912C    659 ;    Crawford    v.    Klamath  may  appear  on  the  face  of  the  declara- 

County  School   Dist.   No.   7,  68  Ore.  tion. 
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a  "speaking  demurrer"  and  is  bad.*  A  demiirrer,  and  not  a  motion 
to  strike  out,  or  in  arrest  of  judgment,  is  the  appropriate  method  of 
testing  the  sufficiency  of  a  plea.*  Bights  under  the  statutes  may  be 
tested  by  demurrer  so  far  as  their  legal  status  is  concerned ; '  and  so 
it  may  be  that  the  question  as  to  the  constitutionality  of  a  statute  may 
be  raised  by  demurring  to  a  pleading  predicating  a  right  thereon.® 

70,  Admissions  on  Demurrer. — It  is  a  universal  rule  that  a  demur- 
rer is  an  admission  of  the  truth  of  all  the  facts  properly  averred  in  the 
pleading  demurred  to.*     It  admits,  however,  only  such  facts  as  are 

5.  Woods  V.  Colony  Bank,  114  Ga.  U.  S.  (L.  ed.)  461;  Key  v,  Simpson, 
683,  40  S.  E.  720,  56  L.R.A.  929;  22  How.  341,  16  U.  S.  (L.  ed.)  260; 
Jefferies  v.  Fraternal  Bankers'  Reserve  Christmas  v.  Russell,  6  Wall.  290,  18 
Soc,  135  Ta.  284,  112  N.  W.  786,  14  U.  S.  (L.  ed.)  475;  Aurora  v.  West, 
Ann.  Cas.  346  and  note.  7  Wall.   82,   19   U.   S.    (L.   ed.)    42; 

6.  Illinois  Cent.  R.  Co.  v.  Adams,  Braun  v.  Sauerwein,  10  Wall.  218,  19 
180  U.  S.  28,  21  S.  Ct.  251,  45  U.  S.  U.  S.  (L.  ed.)  895;  SulUvan  v.  Iron 
(L.  ed.)  410;  Mobile  Electric  Co.  v.  Silver  Min.  Co.,  109  U.  S.  550,  3  S. 
Sanges,  169  Ala.  341,  53  So.  176,  Ann.  Ct.  338,  27  U.  S.  (L.  ed.)  1028;  Mur- 
Cas.  1912B  461;  Martin  v.  Webb,  5  phy  v.  Ramsey,  114  U.  S.  15,  5  S. 
Ark.  72,  39  Am.  Dec.  363;  Bennett  v.  Ct.  747,  29  U.  S.  (L.  ed.)  47;  Hopper 
Lathrop,  71  Conn.  613,  42  Atl.  634,  v.  Covington,  118  U.  S.  148,  6  S.  Ct. 
71  A.  S.  R.  222;  Western  Stone  Co.  v.  1025,  30  U.  S.  (L.  ed.)  190;  Pennie 
Whalen,  151  111.  472,  38  N.  E.  241,  v.  Reis,  132  U.  S.  464,  10  S.  Ct.  149, 
42  A.  S.  R.  244;  De  Louis  v.  Meek,  33  U.  S.  (L.  ed.)  426;  Chicot  Coimty 
2  G.  Greene  (la.)  55,  50  Am.  Dec.  v.  Sherwood,  148  U.  S.  529,  13  S. 
491;  The  Victorian,  24  Ore.  121,  32  Ct.  695,  37  U.  S.  (L.  ed.)  546;  United 
Pac.  1040,  41  A.  S.  R.  838.  As  to  States  Equitable  L.  Assur.  Soc.  v. 
motions  to  strike  out,  see  infra,  par.  Brown,  213  U.  S.  25,  29  S.  Ct.  404,  53 
143.  As  to  motions  in  arrest  of  judg-  U.  S.  (L.  ed.)  682;  Interstate  Com- 
ment, see  Judgments,  vol.  15,  p.  682  merce  Commission  v.  Goodrich  Transit 
et  seq.  Co.,  224  U.  S.  194,  32  S.  Ct.  436,  56 

7.  Chicago,  etc.;  R.  Co.  v.  Summers,  U.  S.  (L.  ed.)  729;  Maryland  Casu- 
113  Ind.  10,  14  N.  E.  733,  3  A.  S.  R.  alty  Co.  v.  Price,  231  Fed.  397,  Ann. 
616.  Cas.  1917B  50;  Manning  v.  Pippen, 

8.  Hoxie  V.  New  York,  etc.,  R.  Co.,  86  Ala.  357,  5  So.  572,  11  A.  S.  R. 
82  Conn.  352,  73  Atl.  754,  17  Ann.  46 ;  New  Decatur  v.  Scharf enberg,  147 
Cas.  324;  People  v.  Biesecker,  169  N.  Ala.  367,  41  So.  1025,  119  A.  S.  R. 
Y.  53,  61  N.  E.  990,  88  A.  S.  R.  534,  81;  Auditor  v.  Woodruff,  2  Ark.  73, 
57  L.R.A.  178;  Adkins  v.  Richmond,  98  33  Am.  Dec.  368;  Wheeler  v.  San  Fran- 
Va.  91,  34  S.  E.  967,  81  A.  S.  R.  705,  cisco,  etc.,  R.  Co.,  31  Cal.  46,  89  Am. 
47  L.R.A.  683.  As  to  how  the  ques-  Dec.  147;  Wood  v.  Denver  City  Water 
tion  of  the  constitutionality  of  a  stat-  Works  Co.,  20  Colo.  253,  38  Pac.  239, 
ute  may  be  raised  generally,  see  Con-  46  A.  S.  R.  288;  Crogan  v.  Schule,  53 
STiTUTiONAL  Law,  voL  6,  pp.  96-97.  Conn.  186,  1  Atl.  899,  5  Atl.  673,  55 

9.  Gelston  v.  Hoyt,  3  Wheat.  246,  Am.  Rep.  88;  Sprague  v.  New  York, 
4  U.  S.  (L.  ed.)  381;  Fowle  v.  Alex-  etc.,  R.  Co.,  68  Conn.  345,  36  Atl. 
andria,  11  Wheat.  320,  6  U.  S.  (L.  ed.)  791,  37  L.R.A.  638;  Fish  v.  Smith,  73 
484;  United  States  v.  linn,  1  How.  Conn.  377,  47  Atl.  711,  84  A.  S.  R. 
104,  11  U.  S.  (L.  ed.)  64;  Dickson  161;  McClinton  v.  Chapin,  54  Fla.  510, 
V.  Wilkinson,  3  How.  57,  11  U.  S.  45  So.  35,  14  Ann.  Cas.  365  and  note ; 
(L.  ed.)  491;  Tyler  v.  Hand,  7  How.  Benedict  Pineapple  Co.  v.  Atlantic 
673,  12  U.  S.  (L.  ed.)  824;  Lafayette  Coast  Line  R.  Co.,  55  Fla.  514.  46  So. 
Ins.  Co.  V.  French,  18  How.  404,  15  732,    20    L.R.A.(N.S.)    92;    State   v. 
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well  pleaded;  and  all  intendments  and  inferences  that  may  fairly  and 

Tampa  Waterworks  Co.,  57  Fla.  533,  112  Minn.  306,  127  N.  W.  1131,  140 
48  So.  639,  22  L.R.A.(N.S.)  680;  Key  A.  S.  R.  490;  Howley  v.  Scott,  123 
West  Wharf,  etc.,  Co.  v.  Porter,  63  Minn.  159,  143  N.  W.  267,  51  L.R.A. 
Fla.  448,  58  So.  599,  Ann.  Caa.  1914A  (N.S.)  137;  Alexander  v.  Western 
173;  Wallace  v.  HoUy,  13  Ga.  389,  Union  Tel.  Co.,  66  Miss.  161,  6  So. 
58  Am.  Dec.  518;  Southern  R.  Co.  v.  397,  14  A.  S.  R.  556,  3  L.R.A.  71; 
Covenia,  100  Ga.  46,  29  S.   E.  219,   St.  Clair  v.  Kansas  City,  etc.,  R.  Co., 

62  A.  S.  R.  312,  40  L.R.A.  253;  Sand  76  Miss.  473,  24  So.  904,  71  A.  S.  R. 
Point  V.  Doyle,  11  Idaho  642,  83  Pac.  534;  Globe,  etc.,  P.  Ins.  Co.  v.  Fire- 
598,  4  L.R.A.(N.S.)  810;  Chicago,  etc.,  man's  Fund  Ins.  Co.,  97  Miss.  148,  52 
R.  Co.  V.  Swett,  45  ID.  197,  92  Am.  So.  454,  29  L.R.A.(N.S.)  869;  State 
Dec.  206;  McPhaU  ▼.  People,  160  lU.  v.  Aloe,  152  Mo.  466,  54  S.  W.  494, 
77,  43  N.  E.  382,  52  A.  S.  R.  306;  47  L.R. A.  393 ;  Meek  v.  Hurst,  223  Mo. 
Moloney  v.  Pullman's  Palace  Car  Co.,  688,  122  S.  W.  1022,  135  A.  S.  R. 
175  111.  125,  51  N.  B.  664,  64  L.R.A.  531  and  note;  State  v.  Denton,  229 
366;  Harding  v.  American  Glucose  Mo.  187,  129  S.  W.  709,  138  A.  S.  R. 
Co.,  182  HI.  551,  55  N.  E.  577,  74  A.  417;  Earl  v.  Earl,  27  Neb.  277,  43 
S.  R.  189,  64  L.R.A.  738;  Bradbury  N.  W.  118,  20  A.  S.  R.  667;  American 
V.  Vandalia  Levee,  etc.,  Dist.,  236  111.  Waterworks  Co.  v.  State,  46  Neb.  194, 
36,  86  N.  E.  163,  15  Ann.  Cas.  904,  64  N.  W.  711.  50  A.  S.  R.  610,  30 
19  L.R.A.(N.S.)  991;  Cutler  v.  Cox,  L.R.A.  447;  Biddle  v.  Coryell,  18  N. 
2  Blackf.  (Ind.)  178,  18  Am.  Dec.  J.  L.  377,  38  Am,  Dec.  521;  Chism  v. 
152;  Houck  v.  Graham,  106  Ind.  195,  Schipper,  51  N.  J.  L.  1,  16  Atl.  316, 
6  N.  E.  594,  56  Am.  Rep.  727;  Barnard  14  A.  S.  R.  668,  2  L.R.A.  544;  Lange 
▼.  Sherley,  135  Ind.  547,  34  N.  E.  600,  v.  Benedict,  73  N.  Y.  12,  29  Am.  Rep. 
35  N.  E.  117,  41  A.  S.  R,  454,  24  80;  Milliken  v.  Western  Union  Tel.  Co., 
L.R.A.  568;  Lake  Erie,  etx;.,  R.  Co.  v.  110  N.  Y.  403,  18  N.  E.  251,  1  L.R.A. 
Holland,  162  Ind.  406,  69  N.  E.  138,  281;  Douglass  v.  Phenix  Ins.  Co.,  138 

63  L.R.A.  948 ;  Sleeth  v.  Murphy,  Mor-  N.  Y.  209,  33  N.  E.  938,  34  A.  S.  R. 
ris  (la.)  321,  41  Am.  Dec.  232;  Amen-  448,  20  L.R.A.  118;  Douglas  v.  Coon- 
can  Trading,  etc.,  Co.  v.  Gottstein,  123  ley,  156  N.  Y.  521,  51  N.  E.  283,  66 
la.  267,  98  N.  W.  770,  101  A.  S.  R.  A.  S.  R.  580  and  note;  Greef  v.  Equi- 
319;  Munger  v.  Baldridge,  41  Kan.  table  L.  Assur.  Soc,  160  N.  Y.  19, 
236,  21  Pac.  159,  13  A.  S.  R.  273  and  54  N.  E.  712,  73  A.  S.  R.  669,  46 
note;  Hanna  v.  McKenzie,  5  B.  Mon.  L.R.A.  288;  Park,  etc.,  Co.  v.  National 
(Ky.)  314,  43  Am.  Dec.  122;  Johnson  Wholesale  Druggists'  Ass'n,  175  N.  Y. 
V.  Ellison,  4  T.  B.  Mon.  (Ky.)  526,  1,  67  N.  E.  136,  96  A.  S.  R.  578, 
16  Am.  Dec.  163;  Bohon  v.  Brown,  62  L.R.A.  632;  Prichard  v.  Morgan- 
101  Ky.  354,  41  S.  W.  273,  72  A.  S.  ton,  126  N.  C.  908,  36  S.  E.  353,  78 
R.  420,  38  L.R.A.  503;  Henderson  v.  A.  S.  R.  679;  Merrimon  v.  Southern 
McClain,  102  Ky.  402,  43  S.  W.  700,  Pav.,  etc.,  Co.,  142  N.  C.  539,  55  S.  E. 
39  L.R.A.  349;  Adams  Exp.  Co.  v.  366,  8  L.R.A.(N.S.)  574;  McGhee  v. 
Walker,  119  Ky.  121,  83  S.  W.  106,  Norfolk,  etc.,  R.  Co.,  147  N.  C.  142, 
67  L.R.A.  412;  Bennett  v.  Bennett,  60  S.  E.  912,  34  L.R.A.(N.S.)  119; 
137  Ky.  17,  121  S.  W.  495,  Ann.  Hoke  v.  Glenn,  167  N.  C.  594,  83  S.  E. 
Cas.  1912A  407;  Ryan  v.  McLane,  91  807,  Ann.  Cas.  1916E  250;  Clinton 
Md.  175,  46  Atl.  340,  80  A.  S.  R.  438,  Cemetery  Ass'n  v.  McAttee,  27  Okla. 
60  L.R. A.  501 ;  Boston  V.  Simmons,  150  160,  111  Pac.  392,  31  L.R.A.(N.S.) 
Mass.  461,  23  N.  E.  210,  15  A.  S.  R.  945;  Condon  Nat.  Bank  v.  Rogers,  60 
230,  6  L.R.A.  629;  Stout  v.  Keyes,  2  Ore.  189,  118  Pac.  846,  Ann.  Cas. 
Doug.  (Mich.)  184,  43  Am.  Dec.  465  1914A  101;  State  v.  Harris,  74  Ore. 
and  note;  Belknap  v.  Ball,  83  Mich.  573,  144  Pac.  109,  Ann.  Cas.  1916 A 
583,  47  N.  W.  674,  21  A.  S.  R.  622,  156;  Riegel  v.  American  L.  Ins.  Co., 
11  L.R.A.  72;  Basting  ▼.  Minneapolis,  153  Pa.  St.  134, 25  Atl.  1070, 19  L.R.A. 
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reasonably  be  drawn  therefrom.*®  And  these  facts  will  be  construed 
in  the  light  most  favorable  to  the  plaintiff.**  While  facts  averred 
in  general  terms  axe  so  admitted,**  this  is  not  true  as  to  mere  recitals.** 
A  demurrer  does  not  confess  or  admit  a  conclusion  of  law  deduced 
by  either  party  from  the  facts  pleaded ;  **  neither  does  it  admit  any 

166;  Cox  ▼.  American  Agricultural  14.  Cragin  v.  Lovell,  109  IT.  S.  194, 
Chemical  Co.,  24  R.  I.  503,  63  Atl.  3  S.  Ct.  132,  27  U.  S.  (L.  ed.)  903; 
871,  60  L.R. A.  629 ;  Tarver  v.  Garling-  Louisville,  etc.,  R.  Co.  v.  Palmer,  109 
ton,  27  S.  C.  107,  2  S.  E.  846,  13  U.  S.  244,  3  S.  Ct.  193,  27  U.  S. 
A.  S.  R.  628;  Bomar  v.  Means,  37  S.  C.  (L.  ed.)  922;  Murphy  v.  Ramsey,  114 
520,  16  S.  E.  537,  34  A.  S.  R.  772  U.  S.  15,  5  S.  Ct.  747,  29  U.  S.  (L. 
and  note;  Waaler  v.  Great  Northern  ed.)  47;  Pennie  v.  Reis,  132  U.  S.  464, 
R.  Co.,  18  S.  D.  420,  100  N.  W.  1097,  10  S.  Ct.  149,  33  U.  S.  (L.  ed.)  426; 
112  A.  S.  R.  794,  70  L.R. A.  731;  Chicot  County  v.  Sherwood,  148  U.  S. 
Baldwin  v.  Aberdeen,  23  S.  D.  636,  529,  13  S.  Ct.  695,  37  U.  S.  (L.  ed.) 
123  N.  W.  80,  26  L.R.A.(N.S.)  116;  546;  Kansas  v.  Colorado,  185  U.  S. 
James  v.  Fulcrod,  5  Tex.  512,  55  Am.  125,  25  S.  Ct.  552,  46  U.  S.  (L.  ed.) 
Dec.  743;  Reams  ▼.  Taylor,  31  Utah  838;  Equitable  L.  Assur.  Soc.  v. 
288,  87  Pac.  1089,  120  A.  S.  R.  930,  Brown,  213  U.  S.  25,  29  S.  Ct.  404, 
11  Ann.  Cas.  51,  8  L.R.A.(N.S.)  436;  53  U.  S.  (L.  ed.)  682;  Interstate  Corn- 
Bailey  V.  Leishman,  32  Utah  123,  89  merce  Commission  v.  Goodrich  Transit 
Pac.  78,  13  Ann.  Cas.  1116;  Menden-  Co.,  224  U.  S.  194,  32  S.  Ct.  436, 
hall  V.  Davis,  52  Wash.  169,  100  Pac.  56  U.  S.  (L.  ed.)  729;  Hull  v.  Burr, 
336, 17  Ann.  Cas.  179,  21  L.R.A.(N.S.)  234  U.  S.  712,  34  S.  Ct.  892,  58  U.  S. 
914;  Willard  v.  Comstock,  58  Wis.  (L.  ed.)  1557;  Union  Trust  Co.  v. 
565,  17  N.  W.  401,  46  Am.  Rep.  657;  State,  154  Cal.  716,  99  Pac.  183,  24 
Jackson  v.  North- Western  Mut.  Relief  L.R.A.(N.S.)  1111;  Clark  v.  Mutual 
Ass'n,  73  Wis.  507,  41  N.  W.  708,  Reserve  Fund  L.  Ass'n,  14  App.  Cas. 
2  L.R.A.  786.  .  (D.  C.)  154, 43  L.R.A.  390;  McClinton 

10.  Supply  Ditch  Co.  v.  Elliott,  10  v.  Chapin,  54  Fla.  510,  45  So.  35,  14 
Colo.  327,  15  Pac.  691,  3  A.  S.  R.  Ann.  Cas.  365;  Southern  R.  Co.  v. 
586;  American  Brewing  Co.  v.  St.  Covenia,  100  Ga.  46,  29  S.  E.  219, 
Louis,  187  Mo.  367,  86  S.  W.  129,  62  A.  S.  R.  312  and  note,  40  L.R.A. 
2  Ann.  Cas.  821;  Roberson  v.  Roches-  253;  Crerar  v.  Williams,  145  111.  625, 
ter  Folding-Box  Co.,  171  N.  Y.  538,  34  N.  E.  467,  21  L.R.A.  454;  McPhail 
64  N.  E.  442,  89  A.  S.  R.  828,  59  v.  People,  160  111.  77,  43  N.  E.  382, 
L.R.A.  478;  McGhee  v.  Norfolk,  etc.,  52  A.  S.  R.  306;  Forster  v.  Brown 
R.  Co.,  147  N.  C.  142,  60  S.  E.  912,  Hoisting  Machinery  Co.,  266  HI.  287, 
24  L.R.A.(N.S.)  119;  Grover  Irriga-  107  N.  E.  588,  Ann.  Cas.  1916B  795; 
tion,  etc.,  Co.  v.  Lovella  Ditch,  etc..  Shank  v.  Smith,  157  Ind.  401,  61  N.  E. 
Co.,  21  Wyo.  204,  131  Pac.  43,  Ann.  932,  56  L.R.A.  564;  Caywood  v.  Su- 
Cas.  1915D  1207,  L.R.A.1916C  1275.  preme  Lodge,  etc.,  171  Ind.  410,  86 

11.  Green  v.  Western  Union  Tel.  Co.,  N.  E.  482,  131  A.  S.  R.  253,  17  Ann. 
136  N.  C.  489,  49  S.  E.  165,  103  A.  Cas.  503,  23  L.R.A.(N.S.)  304;  Bur- 
S.  R.  955,  1  Ann.  Cas.  349,  67  L.R.A.  lington,  etc.,  R.  Co.  v.  Dey,  82  la.  312, 
985;  Darlington  v.  J.  L.  Gates  Land  48  N.  W.  98,  31  A.  S.  R.  477,  12 
Co.,  142  Wis.  198,  125  N.  W.  456,  L.R.A.  436;  Sutherland  v.  Sutheriand, 
135  A.  S.  R.  1070.  102  la.  535,  71  N.  W.  424,  63  A.  S.  R. 

12.  Sullivan  v.  Iron  Silver  Min.  Co.,  477  and  note;  Lapere  v.  Luckey,"  23 
109  U.  S.  550,  3  S.  Ct.  339,  27  U.  S.  Kan.  534,  33  Am.  Rep.  196;  Hone  v. 
(L.  ed.)   1028.  Presque  Isle  Water  Co.,  104  Me.  217, 

13.  Chicago,  etc.,  R.  Co.  v.  Barker,  71  Atl.  769,  21  L.R.A.(N.S.)  1021; 
169  Ind.  670,  83  N.  E.  369,  14  Ann.  Baltimore,  etc.,  R.  Co.  v.  Sattler,  100 
Cas.  375,  17  L.R.A.(N.S.)   642.  Md.  306,  59  Atl  654,  3  Ann.   Cas. 
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construction  placed  by  him  on  any  instrument  pleaded  and  set  forth 
in  the  complaint;  ^^  or  facts  impossible  in  law.**  And  allegations 
which  are  contrary  to  the  facts  of  which  judicial  notice  is  taken  are 
not  admitted,  but  are  to  be  treated  as  a  nullity.*'  A  demurrer,  as  a 
general  rule,  admits  an  allegation  concerning  the  laws  of  another  state, 
since  such  allegation  is  one  of  fact.*®  But  a  state  court  is  not  always 
concluded  as  to  the  proper  construction  of  the  statutes  of  another 
state  and  the  decision  of  its  courts  construing  them  by  any  averment 
in  respect  thereto  contained  in  the  complaint.**    The  admission  aris- 

660;  Whalen  v.  Baltimore,  etc.,  R.  Co.,  41,  7  L.R.A.  330;  Peake  v.  Buell,  90 
108  Md.  11,  69  Atl.  390,  129  A.  S.  R.  Wis.  508,  63  N.  W.  1053,  48  A.  S.  R. 
423,  17  L.R.A.(N.S.)  130;  Ward  v.  946  and  note;  Aron  v.  Wausau,  98 
Newbold,  115  Md.  689,  81  Atl.  793,  Wis.  592,  74  N.  W.  354,  40  L.R.A. 
Ann.  Cas.  1913 A  919;  State  v.  Henry,  733. 
87  Miss.  125,  40  So.  152,  5  L.R.A.  Note:  97  A.  S.  R.  833. 
(N.S.)  340;  State  v.  Aloe,  152  Mo.  15.  Ryan  v.  McLane,  91  Md.  175, 
466,  54  S.  W.  494,  47  L.R.A.  393;  46  Atl.  340,  80  A.  S.  R.  438,  50  L.R.A. 
State  V.  Denton,  229  Mo.  187,  129  S.  501;  Metk  v.  Hurst,  223  Mo.  688,  122 
W.  709,  138  A.  S.  R.  417;  American  S.  W.  1022,  135  A.  S.  R.  531;  Greeff 
Waterworks  Co.  v.  State,  46  Neb.  IW,  v.  Equitable  L.  Assur.  Soc.,  160  N.  Y. 
64  N.  W.  711,  50  A.  S.  R.  610,  30  19,  54  N.  E.  712,  73  A.  S.  R.  659,  46 
L.R.A.  447 ;  Western  Travelers'  Ace.  L.R.A.  288 ;  Crockett  v.  McLanhan,  109 
Ass'n  V.  Munson,  73  Neb.  858,  103  N.  Tenn.  517,  72  S.  W.  950,  61  L.R.A. 
W.  688,  1  L.R.A.(N.S.)  1068;  Tins-  914;  8.  Blaisdell,  Jr.,  Co.  v.  Citizens' 
man  v.  Belvidere  Delaware  R.  Co.,  26  Nat.  Bank,  96  Tex.  626,  75  S.  W.  292, 
N.  J.  L.  148,  69  Am.  Dec.  565;  MilU-  97  A.  S.  R.  944,  62  L.R.A.  968. 
ken  V.  Western  Union  Telegraph  Co.,  Note:  97  A.  S.  R.  833. 
110  N.  Y.  403,  18  N.  E.  251,  1  L.R.A.  16.  Louisville,  etc.,  R.  Co.  v.  Palmes, 
281 ;  Greeff  v.  Equitable  L.  Assur,  Soc,  109  U.  S.  244,  3  S.  Ct.  193,  27  U.  S. 
160  N.  Y.  19,  54  N.  E.  712,  73  A.  S.  (L.  ed.)  922;  Southern  R.  Co.  v.  Cove- 
R.  659,  46  L.R.A.  288;  Park,  etc.,  Co.  nia,  100  Ga.  46,  27  S.  E.  219,  62  A. 
V.  National  Wholesale  Druggists'  Ass'n,  S.  R.  312,  40  L.R.A.  253. 
175  N.  Y.  1,  67  N.  E.  136,  96  A.  S.  R.  17.  French  v.  State,  146  Cal.  604, 
578,  62  L.R.A.  632;  Prichard  v.  Mor-  80  Pac.  1031,  2  Ann.  Cas.  756,  69 
ganton,  126  N.  C.  908,  36  S.  Ef.  353,   L.RA.  556. 

78  A.  S.  R.  679;  McGhee  v.  Norfolk,  18.  Hanley  v.  Donoghue,  116  U.  S. 
etc.,  R.  Co.,  147  N.  C.  142,  60  S.  E.  1,  6  S.  Ct.  242,  29  U.  S.  (L.  ed.) 
912,  24  L.R.A.(N.S.)  119;  Longshore  535;  Edwards  v.  Schillinger,  245  HI. 
Printing,  etc.,  Co.  v.  Howell,  26  Ore.  231,  91  N.  E.  1048,  137  A.  S.  R.  308, 
527,  38  Pac.  547,  46  A.  S.  R.  640  33  L.R.A. (N.S.)  895. 
and  note,  28  L.RA.  464;  King  v.  But  see  Knickerbocker  Trust  Co. 
Interstate  Consol.  St.  R.  Co.,  23  R.  I.  v.  Iselin,  185  N.  Y.  54,  77  N.  E. 
683,  51  Atl.  301,  70  L.R. A.  924;  Crock-  877,  113  A.  S.  R.  863,  to  the  effect 
ctt  V.  McLanahan,  109  Tenn.  517,  72  that  when  a  pleading  contains  al- 
S.  W.  950,  61  L.R.A.  914;  Chesney  v.  legations  of  foreign  law,  they  are  not 
Chesney,  33  Utah  503,  94  Pac.  989,  admitted  by  a  demurrer.  And  see  gen- 
14  Ann.  Cas.  835;  Kellogg  v.  Larkin,  erally,  supra,  par.  4. 
3  Finn.  (Wis.)  123,  56  Am.  Dec.  164;  19.  Finney  v.  Guy,  189  U.  S.  335, 
Atty.-Gen.  v.  Foote,  11  Wis.  14,  78  23  S.  Ct.  558,  47  U.  S.  (L.  ed.)  839. 
Am.  Dec.  689;  Sherwood  v.  Sherwood,  But  see  Miller  v.  Aldrich,  202  Mass. 
45  Wis.  357,  30  Am.  Rep.  757;  State  109,  88  N.  E.  441,  132  A.  S.  R.  480, 
y.  -School  *No.  8  District  Board,  76  to  the  effect  that  whatever  is  well 
Wis.  177,  44  N.  W.  967,  20  A.  S.  R.  averred  in  the  declaration  as  the  law 
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ing  from  a  demurrer  is  in  no  sense  to  be  regarded  as  an  acknowledg- 
ment, or  used  as  evidence,  or  considered  as  equivalent  to  evidence.*** 
It  merely  denies  the  legal  sufficiency  of  the  facts  alleged,  and  hence 
such  facts  are  said  to  be  admitted,  and,  impliedly,  they  are  admitted, 
but  solely  for  the  purpose  of  testing  their  sufficiency  in  law.  When 
the  demurrer  is  overruled  the  implied  admission  has  served  its 
purpose.^ 

71.  Classes  of  Demurrer;  Statement  of  Grounds  Generally. — The 
grounds  of  demurrer  comprehend  two  general  classes,  the  first  and  ^ 
most  vital  being  that  concerned  with  the  question  as  to  whether  the 
pleading  states  facts  sufficient  to  constitute  a  cause  of  action,^  or 
whether  the  court  has  jurisdiction  of  the  subject  matter ;  •  while  the 
second  class  is  concerned  with  defects  in  the  pleading  of  a  special 
rather  than  of  a  general  nature,  such  as  misjoinder  of  causes,  or  of 
defenses;  duplicity;  defect  or  nonjoinder  of  parties;  legal  incapacity 
of  either  party  to  sue,  or  uncertainty;  or  ambiguity;  or  any  defect 
expressly  made  by  statute  a  ground  of  demurrer  in  the  particular 
jurisdiction.*  Since  demurrers  of  the  first  class  mentioned  are  con- 
cerned either  with  the  legal  vitality  of  the  case  itself,  or  with  the 
question  as  to  whether  the  court  has  jurisdiction  to  grant  relief,  the 
grounds  on  which  they  rest  may  be  urged  at  any  time;  *  and  they 
may  be  made  in  general  terms,  without  showing  specially  the  nature 
of  the  objection;  •  for  it  is  obvious  that  if  no  cause  of  action  is  stated, 
no  right  exists,  and  no  lapse  of  time  or  waivers  can  create  one.' 
Grounds  of  the  remaining  class  involve  matters  of  deficiency  in 
statement  rather  than  deficiency  in  substance.  Here,  the  pleader  may 
or  may  not  be  entitled  to  the  relief  sought  by  him,  and  it  is  the  pur- 
pose of  the  special  demurrer — for  usually  that  is  what  the  demurrer 
of  this  class  is  termed — to  weed  out  or  correct  uncertainties  in  respect 
to  the  substance;  to  compel,  within  the  lines  of  the  law,  a  statement 
of  only  such  causes  as  may  be  joined  in  one  action,  in  other  words, 
to  prevent  a  misjoinder  of  causes;  or  similarly,  to  urge  the  rules  of 
law  against  either  a  misjoinder  or  defect  in  parties ;  or  in  other  ways 
attack  the  pleading  for  any  demurrable  defect.  Inasmuch  as  objec- 
tions under  special  demurrers  are  of  a  formal  and  technical  nature 
as  compared  with  those  objections  of  a  more  vital  character  under 

of  another  state  must  be  taken  by  the  131  Pac.  43,  Ann.  Cas.  1915D  1207, 

court  as  true,  notwithstanding  counsel  L.R.A.1916C  1275. 

on  both  sides,  in  the  course  of  the  argu-  2.  See  infra,  par.  80  et  seq. 

raent,   refer  to   the   decisions   of  the  3.  See   infra,    par.    82. 

courts  of  that  state  and  show  its  laws.  4.  See  infra,  par.  83-^88. 

20.  Tyler  v.  Waddingham,  58  Conn.  5.  Carpenter  v.  Sibley,  153  Cal.  215, 

375,  20  Atl.  335,  8  L.R. A.  657 ;  Sprague  94  Pac.  879,  126  A.  S.  R.  77,  16  Ann. 

V.  New  York,  etc.,  R.  Co.,  68  Conn.  Cas.  484,  15  L.R.A.(N.S.)  1143. 

345,  36  Atl.  791,  37  L.R.A.  38.  6.  See  infra,  par.  80. 

1.  Grover    Irrigation,    etc.,    Co.    ▼.  7.  See  infra,  par.  156, 
Lovella  Ditch,  etc.,  Co.,  21  Wyo.  204, 
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general  demurrers,  the  law  usually  drcumscribes  the  demurrant  with 
such  rules  as  will  prevent  him  from  obtaining  secret  and  unfair 
advantages  of  his  adversary.  One  of  these  rules  is  that  the  grounds 
of  a  special  demurrer  must  be  stated  and  the  specific  defect  pointed 
out;^  a  second  is  that  a  waiver  of  the  special  or  formal  defect  is 
efifected  by  a  failure  to  urge  defects  of  this  character  before  answering 
to  the  merits,*  or  by  going  to  trial  on  the  merits. ^^  A  pleading  will 
be  taken  as  a  whole,  and  its  language  will  be  given  its  usual  meaning 
in  determining  the  question  of  its  legal  sufficiency.*^ 

72.  Questions  Not  Reached  by  Demurrer. — Bearing  in  mind  the 
nature  and  purposes  of  a  demurrer,  it  is  obvious  that  there  may  be 
defects  in  a  pleading  that  cannot  be  reached  in  this  way.  To  illustrate 
these  miscellaneously — ^the  particular  reasons  being  necessarily  re- 
ferred to  the  opinions  themselves — ^a  demurrer  will  not  reach  mis- 
nomer of  a  defendant ;  *^  a  defect  in  a  petition  in  setting  up  a  claim 
for  damages  which  are  too  remote  to  furnish  a  basis  for  an  action, 
and  an  injury  which  is  not  special  to  the  plaintiflF;  *^  the  question  as 
to  a  proper  response  to  oyer;**  the  objection  that  a  pleading  is 
argumentative ;  *^  or  the  propriety  of  the  remedy  sought,**  as,  for 
instance,  that  the  particular  proceeding,  e.  g.,  audita  querela  in  some 
jurisdictions,  is  not  authorized  by  law.*'  Moreover,  a  demurrer  is 
not  a  substitute  for  a  motion  to  strike  out.*®  And,  under  the  practice 
demanding  that  a  theory  of  the  case  be  stated,  it  has  been  held  that 
the  mere  want  of  a  theory  does  not  make  a  complaint  demurrable.*' 

73.  Joint  Demurrer. — ^It  is  a  general  rule  that  where  joint  defend- 
ants unite  in  a  general  demurrer  to  the  declaration,  if  a  cause  of 
action  is  set  out  as  to  either,  the  demurrer  must  be  overruled.*^  It 
has  been  held  that  the  court  will  not,  without  an  application  for  that 

8.  Tyler  v.  Hand,  7  How.  573,  12  N.  W.  290,  29  L.R. A.  278 ;  Jackson  v. 
U.  S.  (L.  ed.)  824.  North-Westem  Mut.  Relief  Ass'n,  73 

9.  See  infra,  par.  74.  Wis.  507,  41  N.  W.  708,  2  L.R.A.  786. 

10.  See  infra,  par.  158.  17.  Electric  Plaster  Co.  v.  Blue  Rap- 

11.  Windram  v.  French,  151  Mass.  ids  City  Tp.,  81  Kan.  730,  106  Pac. 
547,  24  N.  E.  914,  8  L.R.A.  750.    See  1079,  25  L.R.A.(N.S.)  1237. 
supra,  par.  32.  18.  Western  Union  Tel.  Co.  v.  Wells, 

12.  Crocker  v.  Collins,  37  S.  C.  327,  60  Fla.  474,  39  So.  838,  111  A.  S.  R 
15  S.  E.  951,  34  A.  S.  R.  752.  129,  7  Ann.  Cas.  531,  2  L.R.A.(N.S.) 

13.  Fort  Worth,  etc.,  R.  Co.  v.  Jen-  1072. 

nings,  76  Tex.  373,  13  S.  W.  270,  8       19.  Scott  v.  Cleveland,  etc.,  R.  Co., 
L.R.A.  180.  144  Ind.  125,  43  N.  E.  133,  32  L.R.A. 

14.  Auditor  v.  Woodruff,  2  Ark.  73,  154. 

33  Am.  Dec.  368.  20.  Ferrall  v.  Bradford,  2  Fla.  608, 

15.  Bell  V.  Eaton,  28  Ind.  468,  92  50  Am.  Dec.  293;  May  v.  Jones,  88 
Am.  Dec.  329;  Bouchard  v.  Central  Ga.  308,  14  S.  E.  552,  30  A.  S.  R. 
Vermont  R.  Co.,  87  Vt.  399,  89  Atl.  154, 15  L.R.A.  637;  Smith  v.  Clark,  37 
476,  L.R.AJ.915C  33.  Utah  116,  106  Pac.    653,   Ann.   Cas. 

16.  Teasley  V.  Bradley,  110  Ga.  497,  1912B  1366,  26  L.R.A.  (N.S.)  953; 
35  S.  E.  782,  78  A.  S.  R.  113 ;  Bibbins  Boyd  v.  Mutual  F.  Ass'n,  116  Wis.  155, 
y.  Clark,  90  la,  230,  57  N.  W.  884,  59  90  N.  W.  1086,  94  N.  W.  171,  96  A. 
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purpose,  amend  or  split  up  a  joint  demurrer  so  as  to  make  it  the 
separate  demurrer  of  each  defendant,  and  then  search  the  declaration 
in  turn,  to  find  whether  a  cause  of  action  is  set  out  against  each. 
And  so  it  is  that  in  order  to  prevail,  the  demurrer  must  be  good  as 
to  all  joining  in  it.  However,  it  has  been  recognized  that  there  is 
no  insuperable  reason  why  a  court  should  not  so  search  the  pleading; 
and  hence  it  is  a  rule  in  equity  that  a  demurrer  may  be  sustained 
as  to  one  defendant  and  overruled  as  to  another.^  Where  a  wrong 
complained  of  could  not,  in  point  of  law,  be  joint,  the  demurrer  may 
be  sustained  in  favor  of  all  the  defendants;  •  where  a  demurrer  goes 
to  the  substance  of  the  whole  complaint,  and  challenges  the  plaintiff's 
right  to  any  relief,  it  inures  to  the  benefit  of  all  the  defendants;* 
and  this  is  the  rule,  it  has  been  held,  even  though  some  may  be  in 
default.*  Where  two  or  more  defendants  make  issues  with  the  plain- 
tiff, a  judgment  determining  those  issues  in  favor  of  the  defendants 
settles  between  them  no  fact  that  might  have  been,  but  was  not,  put 
in  issue  by  a  proper  pleading.*  Ordinarily,  exceptions  taken  in  gross 
on  rulings  on  demurrer  attacking  specified  portions  of  the  complaint 
reserve  no  question.*  But  it  has  been  held  that  if  two  defendants 
jointly  and  separately  demur  to  each  paragraph  of  the  complaint, 
and  jointly  and  separately  except  to  the  overruling  of  the  demurrers, 
an  assignment  of  error  by  one  of  the  defendants  predicated  on  such 
exception  presents  the  question  on  appeal  of  the  sufficiency  of  the 
complaint.' 

74.  Demurring  and  Answering  at  Same  Time. — It  is  a  general  rule 
that  where  a  party  demurs  to  a  pleading  and  pleads  to  the  merits  at 
the  same  time,  he  thereby  waives  the  demurrer;*  and  if  he  has 
answered  and  afterward  demurs,  his  answer  is  deemed  to  be  thereby 
withdrawn,  waived,  or  abandoned.*  From  the  nature  of  a  demurrer 
it  is  obvious  that  an  issue  of  fact  and  a  demurrer  cannot  both  be 

S.  R.  948,  61  L.R.A.  918,  overruled  on  6.  South  Bend  v.  Turner,  156  Ind. 

another  point  by  Harrigan  v.  Gilchrist,  418,  CO  N.  E.  271,  83  A.  S.  R.  200, 

121  Wis.  127,  99  N.  W.  909.  54  L.R.A.  396. 

1.  May  v.  Jones,  88  Ga.'  308,  14  S.  7.  Indianapolis,  etc.,  Rapid  Transit 
E.  552,  30  A.  S.  E.  154,  15  L.R.A.  Co.  v.  Foreman,  162  Ind.  85,  69  N.  B. 
637.  669,  102  A.  S.  R.  185. 

2.  Foote  V.  Cincinnati,  9  Ohio  31,  8.  Harding  v.  American  Glucose  Co., 
34  Am.  Dec.  420.  182  111.  551,  55  N.  E.  577,  74  A.  S.  R. 

3.  Tate  v.  Qoode,  135  Ga.  738,  70  189,.  64  L.R.A.  738;  Chase's  Case,  1 
S.  E.  571,  33  L.R.A.(N.S.)  310  and  Bland  (Md.)  206,  17  Am.  Dec.  277; 
note;  Foote  v.  Cincinnati,  9  Ohio  31,  State  Bank  of  Commerce  v.  Western 
34  Am.  Dec.  420.  Union  Tel.  Co.,  19  N.  M.  211, 142  Pac. 

4.  Tate  v.  Good,  135  Ga.  738,  70  156  L.R.A.1915A  120. 

S.  E.  571,  33  L.R.A.(N.S.)   310  and       9.  State  v.  Bright,  224  Mo.  514,  123 

note.  S.  W.   1057,  135   A.   S.   R.  562,  20 

5.  Whitesell  v.   Strickler,   167  Ind.  Ann.  Cas.  956. 
602,  78  N.  E.  845,  119  A.  S.  R.  524. 
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allowed  to  reach  the  same  pleading  at  the  same  time/^  although  a 
defendant  may  plead  the  general  issue  to  one  count  of  a  declaration, 
and  demur  to  other  counts.^^  In  certain  respects  the  general  rule 
has  been  changed  by  statute  so  as  to  allow  a  defendant  to  plead 
as  many  several  matters,  whether  of  law  or  fact,  as  he  shall  think 
necessary;  ^*  but  where  this  commingling  of  matters  of  law  and  fact 
occurs,  or  where  a  demurrer  and  an  answer  are  filed  simultaneously, 
as  may,  at  times,  be  permitted  under  modem  practice,  it  is  obvious 
that  cdl  law  issues  should  be  first  tested  and  decided,  leaving  the 
answer  for  subsequent  determination  of  the  issues  raised  by  it.** 
Accordingly,  where  the  plaintiff,  following  a  rule  of  practice  per- 
mitting demurrers  and  answers  to  be  filed  at  the  same  time,  takes 
advantage  of  it,  this,  it  has  been  held,  merely  repels  the  inference 
that  the  demurrer  is  waived  by  filing  his  answer.**  On  the  theory 
that  a  return  in  a  prohibition  proceeding  is  in  the  nature  of  an  answer, 
it  has  been  held  that  the  filing  of  a  demurrer  or  motion  to  dismiss  by 
the  respondents  in  prohibition  is  tantamount  to  a  withdrawal  or 
waiver  of  their  prior  return.**^ 

75.  Motion  to  Reach  Defects. — ^Under  the  practice  in  certain  juris- 
dictions, a  motion  to  strike  out  may  in  some  instances  fill  the  ofiice 
of  a  demurrer;  and  in  this  connection  the  doctrine  has  been  deduced 
that  a  motion  which  fills  such  office  should  be  judged  of  by  the  rules 
pertaining  to  demurrers.**  This,  in  chancery,  is  sometimes  the  rule.*' 
Following,  therefore,  the  variations  of  practice  in  the  many  jurisdic- 
tions, motion  rather  than  demurrer  may  be  the  proper  method  of 
reaching  indefiniteness  in  pleading;  **  or  uncertainty  or  other  imper- 
fections pertaining  to  form  rather  than  substance.**  And  the  rule 
sometimes  prevails  that  where  several  grounds  of  defense  are  incon- 
sistent the  defect  cannot  be  taken  advantage  of  by  demurrer,  the 
method  of  procedure  being  to  compel  the  party  to  elect  on  which  of 

10.  Townsend  v.  Jennison,  7  How.  17.  Schuk  v.  Ziegler,  80  N.  J.  Eq. 
706,  12  U.  S.  (L.  ed.)  880;  State  v.  199,  83  Atl.  968,  42  L.RA.(N.S.)  98. 
Bright,  224  Mo.  514,  123  S.  W.  1057,  18.  Brazil  Block  Coal  Co.  v.  Gaflf- 
135  A.  S.  R.  552,  20  Ann.  Cas.  955.  ney,  119  Ind.  455,  21  N.  E.  1102,  12 

11.  Patterson  v.  Wilkinson,  55  Me.  A.  S.  R.  422  and  note,  4  L.R.A.  850 ; 
42,  92  Am.  Dec.  568.  Western  Travelers'  Ace.  Ass'n  v.  Mun- 

12.  Chesapeake,  etc.,  R.  Co.  ▼.  Amer-  son,  73  Neb.  858,  103  N.  W.  688,  1 
ican  Exch.  Bank,  92  Va.  495,  23  S.  E.  L.R.A.(N.S.)  1068;  Chapman  v. 
935,  44  L.R.A.  449.  Charleston,  28  S.  C.  373,  6  S.  E.  158, 

13.  See  snpra,  par.  69.  13  A.  S.  R.  681  and  note;  Dick  v. 

14.  Butcher  v.  Brownsville  Bank,  2  Northern  Pae.  R.  Co.,  86  Wash.  211, 
Kan.  70,  83  Am.  Dec.  446.  150  Pac.  8,  Ann.  Cas.  1917A  638. 

15.  State  V.  Bright,  224  Mo.  514, 123  19.  Snowden  v.  Wilas,  19  Ind.  10, 
S.  W.  1057, 135  A.  S.  R.  552,  20  Ann.  81  Am.  Deo.  370;  Deaver  v.  Bennett, 
Caa.  955,  29  Neb.  812,  46  N.  W.  161,  26  A.  S.  R. 

16.  Shohoney  V.  Quincy,  etc.,  R.  Co.,  415;  Weber  v.  Lewis,  19  N.  D.  473, 
231  Mo.  131,  132  S.  W.  1059,  Ann.  126  N.  W.  105,  34  L.B.A.(N.S.)  364. 
Cas.  1912A  1143. 
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the  inconsistent  groundfl  he  will  rely.*^  Ordinarily,  for  the  purpose 
of  purging  a  pleading  of  irrelevant  and  redundaot  matter,  a  motion 
to  strike  out  must  be  resorted  to.^ 

76.  Damages;  Demurrer  to  Prayer. — It  is  well  settled  that  demur* 
rer  is  not  a  proper  method  of  determining  what  is  the  proper  measure 
of  damages,  where  a  cause  of  action  is  presented  entitling  the  plaintiff 
to  some  damages,*  even  though  they  are  merely  nominal.*  And  so 
a  demurrer  does  not  lie  to-  a  declaration  because  it  claims  other  or 
greater  damages  than  the  case  made  legally  entitles  the  plaintiff  to 
recover.*  Such  questions  are,  as  a  rule,  properly  raised  and  settled 
by  objections  to  the  testimony  at  the  trial,  or  by  instructions  to  the 
jury  as  to  the  law  applicable  to  the  points  raised,  or  may  be  cause  for 
reforming  the  declaration,  when  calculated  to  embarrass  the  fair 
trial  of  the  case.*  It  is  elementary  that  a  demurrer  will  not  lie  to  a 
mere  prayer  for  relief.*  It  has  been  held  that  a  prayer  that  the 
verdict  should  be  for  the  defendant  on  the  agreed  statement  of  facts 
filed  and  the  fieri  facias  and  return  of  the  sheriff  offered  does  not 
raise  a  distinct  legal  question,  and  is  so  general  and  indefinite  that, 
should  the  prayer  be  granted,  there  would  be  no  means  to  determine 
on  what  theory  it  was  founded.' 

77.  Complaint  Good  in  Part;  Demurrer  to  Part  of  Complaint. — 
The  rule  is  weU  established  that  where  a  general  demurrer  is  filed 

20.  Munn  v.  Taulman,  1  Kan.  254,  20  So.  366,  66  A.  S.  R.  69,  33  L.R.A. 

81  Am.  Dec.  608.  364 ;  Hall  v.  Western  Union  Tel.  Co^ 

1.  Plymouth  Gold  Min.  Co.  v.  Unit-  59  Fla.  275,  61  So.  819,  27  L.R.A. 
ed  States  Fidelity,  etc.,  Co.,  35  Mont.  (N.S.)  639;  Alexander  v.  Western 
23,  10  Ann.  Ca8.'^951.  See  infra,  par.  Union  Tel.  Co.,  66  Miss.  161,  5  So. 
143.  397,  14  A.  S.  R.  556,  3  L.R.A.  71. 

2.  Elliott  V.  Kitchens,  111  Ala.  546,  4.  Tillis  v.  Liverpool,  etc.,  Ins.  Co., 
20  So.  366,  56  A.  S.  R.  69,  33  L.R.A.  46  Fla.  268,  35  So.  171,  110  A.  S.  R. 
364;  Sparkes  v.  McCreary,  156  Ala.  89;  Updegraff  v.  Lucas,  76  Kan.  456, 
382,  47  So.  332,  22  L.R.A. (N.S.)  1224;  93  Pac.  630,  94  Pac.  121,  13  Ann. 
Tillis  V.  Liverpool,  etc.,  Ins.  Co.,  46  Cas.  860;  Schulz  v.  Ziegler,  80  N.  J. 
Fla.  268,  35  So.  171,  110  A.  S.  R.  Eq.  199,  83  Atl.  968,  42  L.R.A.(N.S.) 
89 ;  Atlantic  Coast  Line  R.  Co.  v.  Pow-  98. 

all,  127  Ga.  805,  56  S.  E.  1006,  9  6.  Western  Union.  Tel.  Co.  v.  Bar- 
Ann.  Cas.  553,  9  L.R.A.(N.S.)  769;  low,  51  Fla.  351,  40  So.  491,  4  L.R.A. 
Beidlerv.  Chicago  Sanitary  Dist.,  211  (N.S.)  2G2;  Western  Union  Tel.  Co. 
111.  628,  71  N.  E.  1118,  67  L.R.A.  820;  v.  Milton,  53  Fla,  484,  43  So.  495, 
Rice  V.  Boyer,  108  Ind.  472,  9  N.  E.  125  A.  S.  R.  1077,  11  L.R.A.  (N.S.) 
420,  58  Am.  Rep.  53;  Union  Cent.  L.  560. 

Ins.  Co.  V.  Stjhidler,  130  Ind.  214,  29  6.  Althof  v.  Conheim,  38  Cal.  230, 
N.  E.  1071,  15  L.R.A.  89;  Patoka  Tp.  99  Am.  Dec.  363;  Supreme  Sitting, 
V.  Hopkins,  131  Ind.  142,  30  N.  E.  896,  etc.  v.  Baker,  134  Md.  293,  33  N.  E. 
31  A.  S.  R.  417;  Alexander  v.  West-  1128,  20  L.R.A.  210;  Freeman  v.  Paul- 
em  Union  Tel.  Co.,  66  Miss.  161,  5  son,  107  Minn.  64,  119  N.  W.  651, 
So.  397,  14  A.  S.  R.  556,  3  L.R.A.  71;  131  A.  S.  R.  438. 
Townsend  v.  Bogert,  126  N.  Y.  370,  7.  Robey  v.  State,  94  Md.  61,  60 
27  N.  E.  555,  22  A.  S.  R.  835.  Atl.  411,  89  A.  S.  R.  405. 

3.  Elliott  V.  Kitchens,  111  Ala.  546. 
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to  a  petition  as  a  whote,  if  any  count  of  the  pleading  is  good  and 
states  a  cause  of  action,  a  demurrer  should  be  overruled,^  and  the 
same  rule  governs  as  to  demurrers  to  defenses.*    Following  the  gen- 

8.  United  States  v.  Girault,  11  How.  em  Traction  Co.  v.  Brennan,  174  Ind. 
22,  13  U.  S.  (L.  ed.)  587;  Gelpcke  v.  1,  87  N.  E.  215,  90  N.  E.  65,  68,  91 
Dubuque,  1  Wall.  221,  17  U.  S.  (L.  N.  E.  603,  30  L.R.A.(N.S.)  85;  Wilms 
ed.)  531;  Dallas  County  v.  MacKenzie,  v.  White,  26  Md.  380,  90  Am.  Dec. 
94  U.  S.  660,  24  U.  S.  (L.  ed.)  182;  113;.  State  v.  Carrick,  70  Md.  586, 
Coleman  v.  Pike  County,  83  Ala.  326,  17  Atl.  559,  14  A.  S.  B.  387;  Alvey 
3  So.  755,  3  A.  S.  R.  746;  Lane  v.  v.  Hartwig,  106  Md.  254,  67  Atl.  132, 
Levillian,  4  Ark.  76,  37  Am.  Dec.  769 ;  14  Ann.  Cas.  250,  11  L.B.A.(N.S.) 
Cox  V.  Smith,  93  Ark.  371,  125  S.  W.  678 ;  Fairmont  Cement  Stone  Mfg.  Co. 
437, 137  A.  S.  R.  89;  Grain  v.  Aldrich,  v.  Davison,  122  Minn.  504,  l42  N.  W. 
38  Cal.  514,  99  Am.  Dec.  423;  Smith  899,  Ann.  Cas.  1914D  945;  Biddle  v. 
V.  Salomon,  1  Colo.  176,  91  Am.  Dec.  Coryell,  18  N.  J.  L.  337,  38  Am.  Dec. 
711  (declaring  the  same  rule  as  to  521;  Tinsman  v.  Belvidere  Delaware 
both  general  and  special  demurrer) ;  R.  Co.,  25  N.  J.  L.  255,  64  Am.  Dec. 
Cobb  v.. Charter,  32  Conn.  358,  87  Am.  415  and  note;  United  States  v.  White, 
Dec.  178;  El  Modello  Cigar  Mfg.  Co.  2  Hill  (N.  Y.)  59,  37  Am.  Dec.  374; 
V.  Gato,  25  Fla.  886,  7  So.  23,  23  Cunningham  v.  Bucklin,  8  Cow.  (N. 
A.  S.  R.  537,  6  L.R.A.  823;  Benedict  Y.)  178,  18  Am.  Dec.  432;  Calvo  v. 
Pineapple  Co.  v.  Atlantic  Coast  Line  Davis,  73  N.  Y.  211,  29  Am.  Rep.  130 ; 
R.  Co.,  55  Fla.  514,  46  So.  732,  20  Mitchell  v.  Thome,  134  N.  Y.  536, 
L.R.A.(N.S.)  92;  Williams  v.  Atlantic  32  N.  E.  10,  30  A.  S.  R.  699;  Cock- 
Coast  Line  R.  Co.,  56  Fla.  735,  48  So.  rell  v.  Schmitt,  20  Okla.  207,  94  Pae. 
209,131  A.  S.  R.  169,  24  L.R.A.(N.S.)  521,  129  A.  S.  R.  737;  Emmerson  v. 
134;  May  v.  Jones,  88  Ga.  308,  14  Botkin,  26  Okla.  218,  109  Pac.  531, 
S.  E.  552,  30  A.  S.  R.  154,  15  L.R.A.  138  A.  S.  R.  953,  29  L.R.A.(N.S.)  786 
637;  Timmerman  v.  Stanley,  123  Ga.  and  note;  Ardmore  State  Bank  v.  Ma- 
850,  51  S.  E.  760, 1  L.R.A.  (N.S.)  379;  son,  30  Okla.  568,  120  Pac.  1080,  39 
Mackin  v.  Blalock,  133  Ga.  550,  66  L.R.A.(N.S.)  292;  Jackson  v.  Steams,  > 
S.  E.  265,  134  A.  S.  R.  220;  Sand  48  Ore.  25,84  Pac.  798,  5  L.R. A. (N.S.) 
Point  V.  Doyle,  11  Idaho  642,  83  Pac.  390 ;  McCook  County  v.  Kammoss,  7 
59S,  4  L.R.A.(N.S.)  810;  Nickerson  v.  S.  D.  568,  64  N.  W.  1123,  58  A.  S.  R. 
Sheldon,  33  111.  372,  85  Am,  Dec.  280  854  and  note;  31  L.R.A.  461;  Mell- 
and  note;  Shreffler  v.  Naedlhoffer,  133  henny  Co.  v.  Todd,  71  Tex.  400,  9 
111.  536,  25  N.  E.  630,  23  A.  S.  R.  626  S.  W.  445,  10  A.  S.  R.  753 ;  Bailey 
(to  the  effect  that  a  declaration  con-  v.  Lieshman,  32  Utah  123,  89  Pac.  78, 
taining  one  good  count  is  sufficient  to  13  Ann.  Cas.  1116;  Grimes  v.  Gates, 
sustain  a  general  verdict);  Harding  v.  47  Vt.  594,  19  Am.  Rep.  129;  Oliver 
American  Glucose  Co.,  182  111.  551,  55  Refining  Co.  v.  Portsmouth  Cotton  Oil 
N.  E.  577,  74  A.  S.  R.  189,  64  L.R.A.  Refining  Corp.,  109  Va.  513,  64  S.  E. 
738;  Bradbury  v.  Vandalia  Levee,  etc.,  56,  132  A.  S.  R.  924;  Smith  v.  Kana- 
Dist.,  236  111.  36,  86  N.  E.  163,  15  wha  County  Court,  33  W.  V^.  713, 
Ann.  Cas.  904,  19  L.R.A.  (N.S.)  991;  11  S.  E.  1,  8  L.R.A.  82;  Emerson  v. 
Rogers  v.  Union  Cent.  L.  Ins.  Co.,  Ill  Nash,  124  Wis.  369,  102  N.  W.  921, 
Ind.  343,  12  N.  E.  495,  60  Am.  Rep.  109  A.  S.  R.  944,  70  L.R.A.  326; 
701;  Western  Union  Tel.  Co.  v.  Yopst,  Summers  v.  Mutual  L.  Ins.  Co.,  12 
118  Ind.  248,  20  N.  E.  222,  3  L.R.A.  Wyo.  369,  75  Pac.  937,  109  A.  S.  R 
224;  Davidson  v.  Coon,  125  Ind.  497,  992,  66  L.R.A.  812. 
25  N.  E.  601,  9  L.R.A.  584;  Conners-  9.  Harris  v.  Wall,  7  How.  693,  12 
ville  Wagon  Co.  v.  McFarlan  Carriage  U.  S.  (L.  ed.)  875;  Munn  v.  Taulman, 
Co.,  166  Ind.  123,  76  N.  E.  294,  3  1  Kan.  254,  81  Am.  Dec.  508 ;  Day  v. 
Ii.R.A.(N.S.)  709 ;  Indianapolis  North-  Owen,  5  Mich.  520,  72  Am.  Dec.  62. 
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eral  rule,  a  complaint  will  be  upheld  if  the  plaintiff  is  entitled  to  any 
relief  whatever,  although  not  to  that  demanded.*®  And  so  it  is  also 
that  a  judgment  will  not  be  reversed  for  any  error  in  reference  to 
one  count  of  a  declaration  or  the  demurrer  or  plea  thereto,  where,  for 
all  that  appears,  the  judgment  may  have  been  rendered  by  reason 
of  matters  offered  under  another  count.**  It  has  been  held,  however, 
that  a  judgment  for  a  plaintiff  cannot  stand  when  rendered  on  a 
complaint  containing  a  bad  paragraph,  which  has  been  held  good 
on  demurrer,  unless  the  record  affirmatively  shows  that  the  judgment 
rests  on  a  good  paragraph.**  Since  each  paragraph  in  a  complaint 
does  not  alone  have  to  set  out  a  complete  cause  of  action,*'  where  one 
of  two  pleas  to  the  whole  cause  of  action  is  adjudged  good  on  demur- 
rer, the  other  need  not  be  considered.**  In  general,  a  demurrer,  either 
at  law  or  in  equity,  is  an  entirety  and  must  stand  or  fall  as  a  whole. 
It  should  not,  therefore,  be  overruled  in  part  and  sustained  in  part.** 
In  a  case,  however,  where  a  pleading  consists  of  several  paragraphs 
and  a  single  demurrer  is  filed  thereto  and  is  directed  to  each  of  the 
paragraphs,  it  has  been  held  that  the  demurrer  is  to  be  taken  dis- 
tributively,  and  is  equivalent  to  a  separate  demurrer  filed  to  each 
paragraph,  and  may  therefore  be  overruled  as  to  part,  and  sustained 
as  to  part.**  A  general  demurrer  to  each  count  by  enumeration 
amounts  to  a  separate  demurrer  to  each  count. *^  But  a  demurrer  to 
a  part  of  a  count  will  not  be  entertained,  unless  the  imperfect  part 
is  so  material  that,  being  eliminated,  it  leaves  the  count  without  a 
valid  cause  of  action.*®  One  who  intervenes  in  a  suit  in  which  there 
are  several  defendants,  and  in  separate  portions  of  his  complaint 
*sets  out  the  facts  on  which  his  claim  for  relief  against  each  of  them 
is  based,  cannot  object  that  a  demurrer  by  one  defendant  is  bad 
because  taken  to  a  portion  of  the  complaint  only,  when  that  portion 
embraces  a  statement  of  all  the  facts  on  which  the  intervener  founds 
his  claim  for  relief  against  that  particular  defendant.** 

« 

10.  Bayles  v.  Kansas  Pac.  R.  Co.,   178,  18  Am.  Dec.  152. 

13  Colo.  181,  22  Pac.  341,  6  L.R.A.  15.  Marshall  v.  Vicksburg,  15  Wall. 
480;  Owens  v.  Lewis,  46  Ind.  488,  15  146,  21  U.  S.  (L.  ed.)  121;  Washing- 
Am.  Rep.  295;  Baker  v.  Butte  Water  ton  v.  Soria,  73  Miss.  665,  19  So.  485, 
Co.,  40  Mont.  683,  107  Pac.  819,  135  55  A.  S.  R.  555;  Thompson  v.  Newlin, 
A.  S.  R.  642.  38  N.  C.  338,  42  Am.  Dec.  169. 

11.  Alvey  V.  Hartwig,  106  Md.  254,  16.  Parker  v.  Thomas,  19  Ind.  213, 
67   Atl.   132,   14  Ann.    Cas.   250,   11  81  Am.  Dec.  385  and  note. 
L.R.A.(N.S.)  678.  17.  State  v.   Peet,  80   Vt.   449,  68 

12.  Terre    Haute,   etc.,    R.    Co.    v.  Atl.  661,  130  A.  S.  R.  998,  14  L.R.A. 
SherTH'ood,  132  Ind.  129,  31  N.  E.  781,  (N.S.)  677. 

32  A.  S.  R.  239,  17  L.R.A.  330;  Lake  18.  Louisville,  etc.,  R.  Co.  v.  Hall, 

Shore,  etc.,  R.  Co.  v.  Barnes,  166  Ind.  91  Ala.  112,  8  So.  371,  24  A.  S.  R. 

7,  76  N.  E.  629,  3  L.R.A.(N.S.)  778.  863. 

13.  Griffin  v.  Russell,  144  Ga.  275,  19.  Seibert  v.  Minneapolis,  etc.,  R. 
87  S.  E.  10,  L.R.A.1916F  216.  Co.,  52  Minn.  148,  53  N.  W.  1134,  38 

14.  Cutler  ▼.  Cox,  2  Blackf.  (Ind.)  A.  S.  R.  530  and  note,  20  L.R.A.  535. 
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78,  Demurrer  to  Answer. — Since  a  complaint  i^  the  basis  of  an 
action,  it  is  obvious  that  an  answer  is  not  demurrable  when  the  com- 
plaint is  defective ;  *^  or,  as  otherwise  stated,  a  bad  pleading  is  suffi- 
cient if  that  which  it  undertakes  to  answer  is  bad.*  Hence,  when  a 
demurrer  to  the  answer  is  put  in,  and  the  declaration  is  insufficient, 
judgment  will  be  for  the  defendant.*  On  the  other  hand,  where  the 
complaint  is  good,  if  it  is  answered  in  substance  and  reality  only  in 
part  by  a  pleading  addressed  to  the  whole  complaint,  the  plea  is  bad, 
and  the  general  rule  is  that  the  defect  may  be  availed  of  on  demurrer.' 
A  partial  defense  to  an  action  should  be  set  up  and  relied  on  as  such, 
and  not  as  a  complete  and  entire  defense.*  But  where  a  paragraph 
of  an  answer  alleging  facts  sufficient  to  constitute  a  defense  to  the 
action  purports  to  be  only  a  partial  answer  it  is  not  insufficient  as  to 
such  part.*  Of  course,  an  answer  is  demurrable  if  it  sets  up  no  defense 
whatever;*  and  of  like  infirmity  are  answers  pleading  insufficient 
defenses,'  or  tendering  immaterial  issues.®  Where  a  general  demurrer 
is  interposed  to  an  answer,  if  the  answer  presents  a  valid  defense  to 
the  suit,  the  demurrer  should  be  overruled ;  •  and  if  a  good  and  a  bad 
plea  are  joined,  both  should  not  be  stricken  out  on  general  demurrer.*^ 
But  in  testing  the  sufficiency  of  an  answer  by  general  demurrer,  it 
is  the  duty  of  the  court  to  indulge  in  favor  of  the  plea  every  reasonable 

20.  Meredith  V.  Scallion,  51  Ark.  361,  Y.)  419,  20  Am.  Dec.  632  and  note; 

11  S.  W.  516,  3  L.R.A.  812;  Baxter  Freeland  v.  McCullough,  1  Denio  (N. 

V.  McDonnell,  155  N.  Y.  83,  49  N.  E.  Y.)  414,  43  Am.  Dec.  685,  overruled 

667,  40  L.R.A.  670.  on  another  point  by  Coming  v.  Mc- 

1.  Lee  V.  Follensby,  83  Vt.  35,  74  Cullough,  1  N.  Y.  47,  49  Am.  Dec.  287 ; 
Atl.  327,  138  A.  S.  R.  1061.  Fitzsimmons  v.   City  F.  Ins.  Co.,  18 

2.  Delaware,     etc.,     Canal     Co.     v.  Wis.  234,  86  Am.  Dec.  761. 
Pennsylvania  Coal  Co.,  8  Wall.  276,  4.  Fitzsimmons  v.  City  F.  Ins.  Co., 
19  U.  S.  (L.  ed.)  349.  18  Wis.  234,  86  Am.  Dec.  761. 

3.  Hogan  v.  Ross,  13  How.  173,  14  5.  Clinton  County  v.  Davis,  162  Ind. 
U.  S.  (L.  ed.)  100;  Broughton  v.  Brad-  60,  69  N.  E.  680,  1  Ann.  Cas.  282,  64 
lev,  34  Ala.  694,  73  Am.  Dec.  474;  L.R.A.  780. 

Smith  V.  Heineman,  118  Ala.  195,  24       6.  Murchison  v.  Green,  128  Ga.  339, 

So.  364,  72  A.  S.  R.  150;  Johnson  v.   57  S.   E.  709,  11  L.R.A.(N.S.)    702. 

Florida  East   Coast  R.   Co.,   66  Fla.       7.  Quincy  v.  Warfield,  25  111.  317, 

415,  63  So.  713,  Ann.  Cas.  191GC  1210,  79  Am.  Dec.  330;  Lainer  v.  Trigg,  6 

50  L.R.A.(N.S.)  561;  Goodrich  v.  Rev-   Smedes  &  M.  (Miss.)  644,  45  Am.  Dec. 

nolds,  31  111.  490,  83  Am.   Dec.  240   293. 

and  note;   Summers   v.   Vaughan,  35       8.  Biddle  v.  Wilkins,  1  Pet.  686,  7 

Ind.  323,  9  Am.  Rep.  741;  Bowlus  v.  U.  S.  (L.  ed.)  315. 

Phenix  Ins.  Co.,  133  Ind.  106,  32  N.  E.       9.  Able  v.  Chandler,  12  Tex.  88,  62 

319,  20  L.R.A.  400;  State  v.  Huff,  172  Am.  Dec.  518;  Oliphant  v.  Markham, 

Ind.  1,  87  N.  E.  141,  139  A.  S.  R.   79  Tex.  543, 15  S.  W.  569,  23  A.  S.  R. 

355;  State  v.  Tomlinson,  16  Ind.  App.  363. 

662,  45  N.  E.  1116,  59  A.  S.  R.  335;       10.  Munnerlyn     v.     Augusta     Sav. 

Emshwiler  v.  Tvner,  21  Ind.  App.  347,  Bank,  88  Ga.  333,  14  S.  E.  554,  30 

52  N.  E.  459,^69  A.  S.  R.  360  and  A.  S.  R.  159. 

note;  Hickok  v.  Coates,  2  Wend.  (N. 
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intendment  arising  on  the  pleading.**  On  such  an  inquiry  the  ques- 
tion is  not  whether  the  facts  alleged  are  sufficient  to  constitute  an 
answer  to  the  complaint,  but  whether,  taken  as  a  whole,  the  pleading 
states  facts  suiHicient  to  constitute  a  defense  to  the  action.**  It  has 
been  held  that  a  demurrer  to  special  pleas  which  admit  part  of  the 
sum  claimed  as  an  entire  indebtedness  cannot  be  carried  back  to  an 
alleged  defect  in  the  complaint,  which  would  affect  the  indebtedness 
admitted  as  well  as  denied.**  Where  the  doctrine  of  declaring  on  a 
theory  of  the  case  prevails,  a  clear  and  important  dijfference  between 
overruling  a  demurrer  to  a  bad  answer  and  sustaining  a  demurrer  to 
a  good  answer  is  made,  since  in  declaring  that  to  be  a  valid  defense 
which  in  truth  is  no  defense  at  all,  thus  establishing  a  theory  to 
which  it  is  presumed  to  adhere,  the  plaintiff  is  cut  off  from  his  rights.** 
Where  a  code  provides  but  one  form  of  demurrer  to  an  answer,  the 
rule  is  that  it  must  be  substantially  followed.*^ 

79.  Demurrer  to  Plea  in  Abatement. — ^A  plea  in  abatement  requires 
the  utmost  certainty  and  particularity,  leaving  nothing  to  be  supplied 
by  intendment  and  no  supposable  answer  unmet.**  It  may,  therefore, 
be  objected  to  on  general  demurrer,  because  defective  under  some 
requirement  or  test  of  the  statute.*'  A  demurrer  to  a  plea  in  abate- 
ment does  not  open  previous  pleadings.  The  objection  raised  by  the 
plea  goes  to  the  abatement  of  the  writ,  and  not  to  the  sufficiency  of 
the  complaint.*®  Hence,  the  court  will  look  only  to  the  pleading 
itself,  as  a  demurrer  to  a  plea  in  abatement  does  not  reach  the  com- 
plaint, and  must  be  considered  independently  of  the  allegations  of 
the  complaint.**  The  judgment  of  the  court,  if  the  demurrer  is 
overruled,  will  be  final  for  the  plaintiff.*^  But  where  a  plea  in  abate- 
ment to  the  jurisdiction  of  the  court  below  is  overruled  on  demurrer, 
and  the  defendant  thereupon  pleads  in  bar,  on  which  issues  were 
joined  and  the  trial  and  verdict  were  in  his  favor,  and  the  plaintiff 
thereupon  brought  the  case  into  the  United  States  supreme  court  by 
writ  of  error,  and  the  plea  and  demurrer  and  judgment  of  the  court 
below  on  it  are  part  of  the  record,  it  was  held  that  the  supreme  court 

11.  Wiggins  V.  Bisso,  92  Tex.  219,  16.  Meixell  v.  American  Motor  Car 
47  S.  W.  637,  71  A.  S.  R.  837.  Sales  Co.,  181  Ind.  153, 103  N.  E.  1071, 

12.  State  V.  Huff,  172  Ind.  1,  87  Ann.  Cas.  1916D  376.  See  infra,  par. 
N.  E.  141,  139  A.  S.  B.  355.  102. 

13.  Danville  v.  Danville  Water  Co.,  17.  Whidden  v.  Seelye,  40  Me.  247, 
178  111.  299,  63  N.  E.  118,  69  A.  S.  B.  63  Am.  Dec.  661. 

304.     See  infra,   par.   92,   as  to  the  18.  Crawford  v.  Slade,  9  Ala.  887, 

doctrine  of  relation  back.  44  Am.  Dec.  463. 

14.  Bowlus  V.  Phenix  Ins.  Co.,  133  19.  Meixell  v.  American  Motor  Car 
Ind.  106,  32  N.  E.  319,  20  L.R.A.  Sales  Co.,  181  Ind.  163, 103  N.  E.  1071, 
400.    See  supra,  par.  20,  as  to  theory  Ann.  Cas.  1916D  376. 

of  case.  20.  Tyler  v.  Hand,  7  How.  673,  12 

16.  State  V.  Huff,  172  Ind.  1,  87  N.  U.  S,  (L.  ed.)  824 
E.  141,  139  A.  S.  R.  365 
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has  power  to  review  the  decision  of  the  court  below  on  the  plea  in 
abatement.^ 


Oeneral  Demurrer 

80.  General  Rules. — It  is  a  general  rule  of  pleading  that  the  want 
of  definite  allegations  essential  to  a  cause  of  action  or  defense  renders 
a  pleading  subject  to  demurrer,*  and  this,  ordinarily,  is  the  question 
raised  on  general  demurrer.*  As  a  rule,  such  a  demurrer  will  be 
entertained  whenever  interposed,  if  it  states  the  ground  in  the  language 
of  the  statute,  or  substantially  so,  and  without  further  specification 
of  particular  defects.^  But  under  certain  statutes  a  specification  of 
the  particular  grounds  of  objection  is  required,*  as  it  is  in  the  case 
of  special  demurrers.*  As  pointed  out  in  another  paragraph  a  com- 
plaint, to  be  bad  on  demurrer,  must  be  wholly  insufficient ;  if  to  any 
extent,  on  any  reasonable  theory,  it  presents  facts  sufficient  to  justify 
a  recovery,  it  will  be  sustained ; '  and  this  is  the  rule  however  inarti- 
ficially  the  facts  may  be  stated.*  But  a  demturer  will  be  sustained 
where  the  complaint  does  not,  under  the  tests  applicable,  state  a  cause 

1.  Dred  Scott  v.  Sanford,  19  How.  90  N.  E.  65,  68,  91  K  E.  503,  30 
393,  15  U.  S.  (L.  ed.)  691.  L.R.A.(N.S.)  85. 

2.  Southern  R.  Co.  v.  King,  217  IT.  4.  Tyler  v.  Hand,  7  How.  573,  12 
S.  524,  30  S.  Ct.  594,  54  U.  S.  (L.  U.  S.  (L.  ed.)  824;  Henderson  v.  Jack- 
ed.) 868;  Equitable  Ace.  Ins.  Co.  v.  son,  138  la.  326,  111  N.  W.  821,  26 
Osbom,  90  Ala.  201,  9  So.  869,  13  L.R.A.(N.S.)  479;  Sweitzer  v.  Fisher, 
L.R.A.  267;  Whitmore  v.  Alabama  172  la.  266,  154  N.  W.  465,  L.R.A. 
ConsoL  Coal,  etc.,  Co.,  164  Ala.  125,  1916B  611;  O'Rourke  v.  Sioux  Falls, 

51  So.  397,  137  A.  S.  R.  31;  Auditor  4  S.  D.  47,  54  N.  W.  1044,  46  A.  S.  R. 
V.  Woodruff,  2  Ark.  73,  33  Am.  Dec.  760,  19  L.R.A.  789.  See  De  Leon  v. 
368;  Green  v.  Pahner,  15  Cal.  411,  76  Walters,  163  Ala.  499,  50  So.  934, 
Am.  Dec.  492;  De  Baker  v.  Southern  19  Ann.  Cas.  914  (as  to  the  effect  of 
California  R.  Co.,  106  Cal.  257,  39  sustaining  a  general  demurrer  where 
Pac.  610,  46  A.  S.  R.  237;  Farmers'  the  statute  provides  that  such  a  de- 
High  Line  Canal,  etc.,  Co.  v.  South-  murrer  cannot  be  considered), 
worth,  13  Colo.  Ill,  21  Pac.  1028,  4  5.  Donegan  v.  Wood,  49  Ala.  242, 
L.R.A.  767;  Renihan  v.  Wright,  125  20  Am.  Rep.  275;  Benedict  Pineapple 
Ind.  536,  25  N.  E.  822,  21  A.  S.  R.  Co.  v.  Atlantic  Coast  line  R.  Co.,  55 
249,  9  L.R.A.  514;  American  Trust,  Fla.  514,  46  So.  732,  20  L.R.A.(N.S.) 
etc..  Bank  v.  McGettigen,  152  Ind.  582,  Q2;  State  Bank  of  Commerce  v.  West- 

52  N.  E.  793,  71  A.  S.  R,  345;  Count  em  Union  Tel.  Co.,  19  N.  M.  211,  142 
Joannes  v.  Burt,  6  Allen  (Mass.)  236,  Pac.  156,  L.R,A.1915A  120;  Ball  v. 
83  Am.  Dec.  625;  Hunt  v.  Monroe,  Paquin,  140  N.  C.  83,  52  S.  E.  410, 
32  Utah  428,  91  Pac.  269,  11  L.R.A.  3  L.R.A.  (N.S.)  307. 

(N.S.)   249;   Dotson   v.   Skaggs    (W.  6.  See  infra,  par.  83  et  seq. 

Va.)  87  S.  E.  460,  L.R.A.1916D  761.  7.  See   supra,   par.   77. 

3.  Pendleton    County   v.    Amy,    13  8.  Fairmont  Cement  Stone  Mfg.  Co, 
Wall.  297,  20  U.  S.  (L.  ed.)  679;  In-  v.  Davison,  122  Minn.  504,  142  N.  W. 
aianapolis  Northern   Traction   Co.   v.  899,  Ann.  Cas.  1914D  945. 
Bremian,  174  Ind.  1,  87  N.  E.  215, 
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of  action;*  or  if  there  is  a  departure  in  pleading  in  a  matter  of 
substance.*^  A  defendant  is  not  required  to  present  by  demurrer 
or  answer  the  question  whether  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action,  but  may  raise  the  question  by  a  motion 
to  dismiss  the  complaint  made  at  the  trial,^^  or  even  later,  as  by 
motion  on  appeal.  ^^ 

81.  Formal  and  General  Defects  Not  Reached  by  General  Demur- 
rer.— ^As  special  demurrers  are  designed  for  a  special  purpose,  it  is 
obvious  that  it  would  encourage  an  evasion  of  the  rules  relating  to  them 
to  allow  the  office  of  a  special  demurrer  to  be  performed  by  a  general 
demurrer.^*  A  general  demurrer  attacks  the  whole  pleading,  whereas 
a  special  demurrer  is  aimed  at  particular  defects  which  must  be 
assigned  as  the  ground  thereof.**  It  is  therefore  a  well  settled  rule  that 
a  general  demurrer  does  not  reach  formal  or  other  defects  which  are 
the  grounds  of  special  demurrer.**  Following  this  rule,  a  demurrer 
which  is  directed  merely  to  the  want  of  jurisdiction  or  to  the  insuffi- 
ciency of  facts  stated  to  constitute  a  cause  of  action  does  not  reach 
the  objection  that  there  is  a  nonjoinder  or  misjoinder  of  parties;** 
or  misjoinder  of  causes;  *'  or  duplicity;  *®  or  want  of  particularity;  *• 

9.  New  Haven  v.  New  Haven,  etc.,  Co.  v.  Punjphrey,  59  Ind.  78,  26  Am. 
B.  Co.,  62  Conn.  252,  25  Atl.  316,  18  Rep.  76;  Coffin  v.  Knott,  2  G.  Greene 
L.R.A.  256.  See  also  Creditors'  (la.)  582,  52  Am.  Dec.  537;  Sasscer 
Bills,  vol.  8,  p.  30;  Ejectment,  vol.  v.  Walker,  5  Gill  &  J.  (Md.)  102,  25 
9,  p.  896.  Am.  Dec.  272;  Svanburg  v.  Fosseen,  75 

10.  Tillis  V.  Liverpool,  etc.,  Ins.  Co.,  Minn,  350,  78  N.  W.  4,  74  A.  S.  R. 
46  Fla.  268,  35  So.  171,  UO  A.  S.  R.  490  and  note,  43  L.R.A.  427;  Oliver 
89.  Refining  Co.  v.  Portsmouth  Cotton  Oil 

11.  Kelly  V.  Security  Mut.  Life  Ins.  Refining  Corp.,  109  Va.  513,  64  S.  E. 
Co.,  186  N.  Y.  16,  78  N.  E.  584,  90  56,  132  A.  S.  R.  924.  And  see  in- 
Ann.  Cas.  661.  fra,   par.   84  et  seq.,  for  authoritias 

12.  See  infra,  par.  160,  162,  as  to  cited  to  the  same  effect  in  the  treat- 
objections  on  appeal.  ment  of  grounds  of  special  demurrer. 

13.  See  infra,  par.  83,  as  to  special  16.  Delaware  County  v.  Diebold 
demurrers  generally.  Safe,  etc.,  Co.,  133  U.  S.  473,.  10  S. 

14.  Southern  R.  Co.  v.  Chambers,  Ct.  399,  33  U.  S.  (L.  ed.)  674;  March 
126  Ga.  404,  55  S.  E.  37,  7  L.R.A.  v.  Bamet,  121  Cal.  419,  53  Pac.  933, 
(N.S.)  926.  66  A.  S.  R.  44;  Supreme  Tribe,  etc.  v. 

15.  Christmas  v.  Russell,  5  Wall.  Hall,  24  Ind.  App.  316,  56  N.  E.  780, 
290,  18  U.  S.  (L.  ed.)  475;  Delaware  79  A.  S.  R.  202;  Svanburg  v.  Fosseen, 
County  V.  Diebold  Safe,  etc.,  Co.,  133  75  Minn.  350,  78  N.  W.  4,  74  A.  S.  R. 
U.  S.  473,  10  S.  Ct.  399,  33  U.  S.  490,  43  L.R.A.  427. 

(L.  ed.)  674;  Los  Angeles  R.  Co.  v.  17.  Smith  v.  Jordan,  13  Minn.  264, 
Davis,  146  Cal.  179,  79  Pac.  805,  106  97  Am.  Dec.  232. 
A.  S.  R.  20;  Valley  Lumber,  etc.,  Co.  18.  Flynn  v.  Staples,  34  App.  Caa. 
V.  Driesscl,  13  Idaho  662,  93  Pac.  765,  (D.  C.)  92,  27  L.R.A.(N.S.)  792; 
13  Ann.  Cas.  63, 15  L.R.A. (N.S.)  299;  Smith  v.  Jordan,  13  Minn.  264,  97 
Dittemore  v.  Cable  Milling  Co.,  16  Ida-  Am.  Dec.  232;  Cunningham  v.  Smith, 
ho  298,  101  Pac.  693,  133  A.  S.  R.  98;  10  Grat.  (Va.)  255,  60  Am.  Dec.  333. 
Judy  V.  Kelley,  11  111.  211,  50  Am.  19.  George  v.  Thomas,  16  Tex.  74, 
Dec.   455;   Brookville,  etc..   Turnpike   67  Am.  Dec.  612. 
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or  want  of  capacity  of  the  plaintiff  to  sue.*®  But  of  course  a  failure 
of  a  defendant  to  make  special  causes  of  demurrer  good  will  not 
deprive  him  of  the  benefit  of  other  causes  assigned  for  demurrer 
going  to  the  entire  gravamen  of  the  complaint,  so  as  to  defeat  it  on 
matter  of  substance.*  For  an  analogous  reason  a  demurrer  to  a  com- 
plaint on  the  ground  that  it  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action  does  not  reach  discrepancies  between  the  relief  to 
which  the  complaint  may  entitle  and  the  prayer  in  the  summons.^ 
In  an  action  to  recover  actual  and  exemplary  damages,  if  the  petition 
is  sufficient  for  the  recovery  of  actual  damages,  a  defect  therein  in 
stating  a  claim  for  exemplary  damages  cannot  be  reached  by  a  gen- 
eral demurrer.' 

82.  Jurisdiction. — ^Where  the  want  of  jurisdiction  is  apparent  on 
the  face  of  the  petition,  it  may  be  taken  advantage  of  by  demurrer, 
and  no  plea  in  abatement  is  necessary.*  But  conformably  to  the 
general  rule,  to  sustain  a  demurrer  on  such  grounds,  the  proof  of 
want  of  jurisdiction  must  appear  on  the  face  of  the  complaint;  *  that 
is,  the  complaint  must  affirmatively  show  that  some  fact  essential 
to  jurisdiction  does  not  exist.*  A  complaint  which  states  a  good  cause 
of  action  is  not  demurrable  because  it  is  of  the  class  in  which  the 
court  may  refuse  to  act  owing  to  the  difficulty  of  enforcing  its  decree.' 
Where  the  want  of  jurisdiction  is  of  the  subject  matter  there  can  be 
no  waiver  of  jurisdiction  by  answering,  although  the  rule  is  different 
in  respect  to  jurisdiction  of  the  person.®  Furthermore,  in  a  case 
where  the  question  of  jurisdiction  concerns  the  person,  estoppel  to 
plead  it  may  exist.*  Under  certain  authorities  and  under  particular 
circumstances  a  demurrer  may  not  be  a  proper  form  of  pleading  for 
raising  the  question  of  jurisdiction.*® 

20.  Valley    Lumber,    etc.,     Co.    v.  lina  Interstate  Bldg.,  etc.,  Ass'n,  48 

Driessel,  13  Idaho  662,  93  Pac.  765,  S.  C.  65,  25  S.  E.  977,  59  A.  S.  R. 

13  Ann.  Cas.  63,  15  L.R.A.(N.S.)  299.  695. 

1.  Dp  Louis  v.  Meek,  2  Q.  Greene  7.  Standard  Fashion  Co.  v.  Siegel- 
(la.)  56,  50  Am.  Dec.  491.  Cooper  Co.,  157  N.  Y.  60,  51  N.  E. 

2.  Freeman  v.  Paulson,  107  Minn.  408,  68  A.  S.  R.  749,  43  L.R.A.  854. 
64,  119  N.  W.  651,  131  A.  S.  R.  438.  8.  Southern  Pac.  Co.  v.  Denton,  146 

3.  Tavlor,  etc.,  R.  Co.  v.  Taylor,  79  U.  S.  202.  13  S.  Ct.  44,  36  U.  S. 
Tex.  104,  14  S.  W.  918,  23  A.  S.  R.  (L.  ed.)  942;  Travers  v.  Abbev,  104 
316.  Tenn.  665,  58  S.  W.  247,  51  L.R.A. 

4.  Southern  Pac.  Co.  v.  Denton,  146  260.  See  infra,  par.  140,  as  to  waiver 
TJ.  S.  202,  13  S.  Ct.  44,  36  U.  S.  of  objection  to  jurisdiction  of  person 
(1j,  ed.)  942.    See  infra,  par.  102,  as  by  appearance. 

to  plea  in  abatement.  9.  Caldwell  v.  Morris,  120  La.  879, 

5.  Pollock  V.  Carolina  Interstate  45  So.  927,  124  A.  S.  R.  446  and  note, 
Bldg.,  etc.,  Ass'n,  48  S.  C.  65,  25  S.  E.  14  Ann.  Cas.  1043,  15  L.R.A.(N.S.) 
977,  59  A.  S.  R.  695.  423  and  note. 

6.  Stout  V.  Keyes,  2  Doug.  (Mich.)  10.  Johnson  v.  Cooke,  85  Conn.  679, 
184,  43  Am.  Dec.  465;  Pollock  v.  Caro-  84  Atl.  97,  Ann.  Cas.  1913C  275. 
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Special  Demurrer 

83.  In  General. — As  a  rule,  a  complaint  defective  in  form  and  not 
in  substance  can  be  attacked  only  by  a  specisJ  demurrer  distinctly 
specifying  the  defect  as  a  ground  of  objection>^  If  a  declaration, 
while  sufficient  to  sustain  a  judgment,  should  be  more  specific,  the 
only  course  open  to  the  defendant  is  to  demur;  he  may  not  object  to 
the  admission  of  any  evidence  under  it ;  **  neither  can  he  urge  such 
an  objection  by  motion  to  dismiss.**  The  grounds  of  special  demurrer 
are  prescribed  by  statute  in  the  various  jurisdictions,  and  these  may 
include  such  objections,  apparent  on  the  face- of  the  pleading,  as  mis- 
joinder of  causes,  nonjoinder  or  misjoinder  of  parties,  incapacity  to 
sue,  uncertainty,  ambiguity,  and  other  formal  defects.**  Ordinarily, 
the  defense  of  pendency  of  a  former  action  for  the  same  cause  cannot 
be  raised  by  demurrer.**  But  the  practice  may  permit  a  defendant 
to  demur  on  this  ground  when  the  objection  appears  on  the  face  of 
the  complaint.  Where  it  does  not  so  appear,  the  objection  may  be 
taken  by  answer.**  Particular  instances  of  defects  reachable  by  special 
demurrer  include  the  objection  that  a  plea  amounts  only  to  the  gen- 
eral issue,*'  or  that  there  is  a  variance  in  the  declaration;  **  or,  under 
a  statute  permitting,  that  the  writ  itself  is  defective  and  at  variance 
with  the  declaration.*'  It  may  occur  that  special  demurrers  are  not 
authorized,  or  causes  regarded  which  are  only  grounds  of  special 
demurrer  at  common  law;  *®  and  where  special  demurrers  have  been 
abolished,  it  has  been  held  that  matter  proper  for  two  counts  may 
be  embraced  in  one.*  A  special  demurrer  has  only  the  force  of  a  gen- 
eral demurrer  as  to  the  pleadings  prior  to  the  one  specially  challenged.* 

11.  Sunflower  Lumber  Co.  v.  Tur-  murrer;  and  see  supra,  par.  75,  as  to 
ner  Supply  Co.,  158  Ala.  191,  48  So.  when  certain  defects  are  reached  by 
510,  132  A.  S.  R.  20;  Eachus  v.  Los   motion. 

Angeles,  130  Cal.  492,  62  Pac.  829,  15.  Travis  v.   Sitz,  135  Tenn.  156, 

80  A.  S.  R.  147;  Dittemore  v.  Cable  185  S.  W.  1075,  L.R.A.1917A  671. 

Milling  Co.,  16  Idaho  298,  101  Pac.  16.  Cook  v.  Cook,  159  N.  C.  46,  74 

593, 133  A.  S.  R.  98 ;  Winney  v.  Sand-  S.  E.  639,  Ann.  Cas.  1914A  1137,  40 

wich  Mfg.  Co.,  86  la.  608,  53  N.  W.  L.R.A.(N.S.)   83. 

421, 18  L.R.A.  524  and  note ;  Plymouth  17.  Hotchkiss  v.  Ladd,  36  Vt.  593, 

Gold  Min.  Co.  v.  United  States  Fidel-  86  Am.  Dec.  679. 

ity,  etc.,  Co.,  35  Mont.  23,  88  Pac.  565,  18.  Phillips  v.  Rumels,  Morris  (la.) 

10  Ann.  Cas.  951;  Evants  v.  Taylor,  391,  43  Am.  Dec.  109. 

18  N.  M.  371,  137  Pac.  583,  50  L.R.A.  19.  Stevens  v.  Osman,  1  Mich.  92, 

(N.S.)  1113.  48  Am.  Dec.  696. 

12.  Thick  V.  Detroit,  etc.,  R.  Co.,  20.  Auditor  v.  Woodruff,  2  Ark.  73, 
137  Mich.  708,  101  N.  W.  64,  109  A.  33  Am.  Dec.  368. 

S.  R.  694.  1.  Donnell  v.  Jones,  13  Ala.  490,  48 

13.  Mexican  Mill  v.  Yellow  Jacket  Am.  Dec.  59. 

Silver  Min.   Co.,  4  Nev.  40,  97  Am.       2.  Dunlevy  v.  Fenton,  80  Vt.  505, 

Dec.  510.  68  Atl.  651,  130  A.  S.  R.  1009.     See 

14.  See  infra,  par.  84,  et  seq.,  for  supra,  par.  81,  as  to  formal  defects 
diese  particular  grounds  of  special  de-  not  reachable  by  general  demurrer. 
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84.  Misjoinder  of  Causes;  Separately  Stating  Causes. — ^Demurrers 
for  misjoinder  of  causes  of  action  must  be  specific,'  and  therefore,  as 
has  been  pointed  out,  the  groimds  of  this  objection  are  not  included 
under  a  general  demurrer.*  The  proper  method  of  raising  the  ques- 
tion of  misjoinder  of  actions  is  by  a  demurrer  to  the  whole  declara- 
tion.* Hence  counts  added  to  a  declaration  are  not  demurrable  for 
misjoinder  because,  when  filed,  they  become  an  integral  part  of  the 
original  declaration.*  Where  a  complaint  joins  two  or  more  causes 
of  action  which  under  the  law  may  not  be  sued  on  together  the 
demurrer  for  misjoinder  of  causes  should  be  sustained.'  But  it  is 
only  where  the  complaint  states  two  or  more  good  causes  of  action 
that  a  demurrer  will  lie  for  this  cause;  ®  not  where  an  unsuccessful 
attempt  is  made  to  state  a  second  cause.*  Neither  is  a  complaint 
demurrable  on  this  ground  where  the  various  causes  all  grow  out 
of  the  same  transaction.^®  While  the  rule  is  that  a  sustainable  demur- 
rer for  misjoinder  of  causes  is  fatal  to  the  complaint,  there  is  authority 
to  the  effect  that  if  there  is  simply  a  misjoinder  of  causes  of  action 
the  court  should  order  the  action  divided,  and  not  dismissed.^^  The 
practice  may  provide  that  the  complainant  be  put  to  his  election  as 
between  the  causes  pleaded,  or  for  the  striking  out  of  all  inconsistent 
causes.*'  Another  and  related  ground  of  demurrer  is  that  for  failure 
separately  to  state  different  causes  of  action ;  *•  and  where  demurrer 

■ 

3.  Sessinghaus  Milling  Co.  v.  Hane-  1065;  Davis  v.  Smith,  26  R.  I.  129, 
brink,  247  Mo.  212,  152  S.  W.  354,  58  Atl.  630,  106  A.  S.  R.  691,  3  Ann. 
Ann.  Gas.  1914B  875.  Gas.    832,    66    L.R.A.    478;    McGook 

4.  See  supra,  par.  81.  County  v.  Kammoss,  7  S.  D.  558,  64 
6.  W.  W.  V.  Go.  V.  Black,  113  Va.   N.  W.  1123,  58  A.  S.  R.  854  and  note, 

728,  75  S.  E.  82,  Ann.   Gas.  1913E  31   L.RA.   461;   Boyd  v.   Mutual   F. 

658.  Ass'n,  116  Wis.  155,  90  N.  W.  1086, 

6.  Lee  v.  Follensby,  83  Yt.  35,  74  94  N.  W.  171,  96  A.  S.  R.  948,  61 
Atl.  327,  138  A.  S.  R.  1061.  L.R.A.  918,  overruled  on  another  point 

7.  Morris  v.  Eufaula  Nat.  Bank,  122  by  Harrigan  v.  Gilchrist,  121  Wis.  127, 
Ala.  580,  25  So.  499,  82  A.  S.  R.  95;  99  N.  W.  909. 

Lewis  V.  Tavlor  Goal  Go.,  112  Ky.  845,  9.  Times    Pub.    Co.    v.    Everett,    9 

66  S.  W.  1044,  57  KR.A.  447;  Gore  Wash.  518,  37  Pac.  695,  43  A.  S.  R. 
V.  Condon,  87  Md.  368,  39  Atl.  1042,  865 ;  Boyd  v.  Mutual  F.  Ins.  Ass'n,  116 

67  A.  S.  R.  352  and  note,  40  KR.A.  Wis.  155,  90  N.  W.  1086,  94  N.  W. 
382;  Kellar  v.  James,  63  W.  Va.  139,  171,  96  A.  S.  R.  948,  61  L.R.A.  918, 
59  S.  E.  939,  14  L.R.A.(N.S.)  1003;  overruled  on  another  point  by  Har- 
Boyd  V.  Mutual  F.  Assoc,  116  Wis.  rigan  v.  Gilchrist,  121  Wis.  127,  99  N. 
155,  90  N.  W.  1086,  94  N.  W.  171,  W.  909. 

96  A.  S.  R.  948,  61  L.R.A.  918,  over-  10.  Prichard  v.  Morgantown,  126  N. 

ruled  on  another  point  by  Harrigan  v.  C.  908,  36  S.  E.  353,  78  A.  S.  R.  679. 

Gilchrist,  121  Wis.  127,  99  N.  W.  909.  See  generally,  supra,  par.  34. 

8.  Fraler  v.  Sears  Union  Water  Co.,  11.  Martin  v.  Goode,  111  N.  C.  288, 
12  Gal.  555,  73  Am.  Dec.  562 ;  Keller  16  S.  E.  232,  32  A.  S.  R.  799. 

V.  Hicks,  22  Gal.  457,  83  Am.  Dec.  78;  12.  Timmerman  v.  Stanley,  123  Ga. 
Burt  V.  Wilson,  28  Gal.  632,  87  Am.  850,  51  S.  E.  760,  1  L.R.A.(N.S.)  379. 
Dec.  142;  Savage  v.  Salem  Mills  Co.,  13.  Valencia  v.  Couch,  32  Gal.  329, 
48  Ore.  1,  85  Pac.  69,  10  Ann.  Gas.   91  Am.  Dec.  589;  Bowman  v.  Wohlke, 
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on  this  ground  is  allowed,  causes  of  action  which  may  be  united  must 
be  separately  stated ;  otherwise  the  pleading  is  defective.** 

85.  Duplicity  and  Repugnancy. — ^Inasmuch  as  the  plea  of  duplic- 
ity is  not  generally  favored  in  modern  practice/'  ordinarily  this 
ground  is  limited  in  application  to  purely  dilatory  pleas. *•  Because 
of  this  general  attitude  of  the  courts,  to  vitiate  a  pleading,  on  the 
ground  of  repugnancy^  the  conflict  or  inconsistency  must  be  irrecon- 
cilable. If  the  intent  is  clear,  nice  exceptions  are  ignored.*'  When 
allowable,  a  demurrer  for  duplicity  must  be  special  and  point  out 
wherein  the  duplicity  exists;  *®  and,  as  has  been  stated  under  the  rule 
applying  to  special  demurrers  generally,  this  defect  is  not  reached 
by  general  demurrer.**  As  in  the  case  of  declarations  defective  for 
duplicity,  a  plea  is  double  when  it  presents  two  or  more  distinct 
grounds  of  defense.*^  And  where  a  plea  is  double  and  each  several 
defense  set  up  is  imperfect,  and  the  ground  of  demurrer  is  directed 
to  only  one  of  the  defenses,  it  is  proper  to  sustain  the  demurrer.* 

86.  Nonjoinder  or  Defect  of  Parties. — The  term  "defect  of  par- 
ties" means  too  few,  not  too  many.  There  is  a  defect  of  parties 
defendant  only  when  one  or  more  parties  that  should  have  been  made 
defendants  have  not  been  made  parties  to  the  suit  or  proceeding.' 
The  rule  is  a  general  one  that  the  defect  must  appear  aifirmatively  in 
the  complaint  itself;  •  and  where  it  so  appears  advantage  must  be 
taken,  as  a  rule,  by  demurrer,*  and  if  it  is  not  so  done  it  will  be 
waived.^     In  certain  cases  the  objection   may  also  be  reached  by 

166  Cal.  121,  135  Pac.  37,  Ann.  Cas.  Crawford  v.   School  Dist.  No.  7,  68 

1915B1011.  Ore.   388,   137   Pac.    217,   Ann.    Cas. 

14.  Bowman   v.    Wohlke,   166    Cal.  1915C  477,  50  L.R.A.(N.S.)  147. 
121,  135  Pac.   37,  Ann.   Cas.   1915B  3.  Henderson  v.   Harper,  127  Md. 
1011.  429,  96  Atl.  550,  Ann.  Cas.  1917C  93 ; 

15.  Flynn  v.  Staples,  34  App.  Cas.  Deegan  v.  Deegan,  22  Nev.  185,  37  Pac. 
(D.  C.)  92,  27  L.R.A.(N.S.)  792.  360,  58  A.  S.  R.  742.    See  supra,  par. 

16.  Cannon  v.  Lindsey,  85  Ala.  198,  69. 

3  So.  676,  7  A.  S.  R.  38.  4.  Mason  v.  St.  Paul  F.,  etc.,  Ins. 

17.  Cameron  v.  Hicks,  65  W.  Va.  Co.,  82  Minn.  336,  85  N.  W.  13,  83 
484,  64  S.  E.  832,  17  Ann.  Cas.  926.  A.  S.  R.  433;  Bensieck  v.  Cook,  110 
See  generally,  supra,  par.  19,  as  to  Mo.  173,  19  S.  W.  642,  33  A.  S.  R. 
duplicity.  422  and  note;  Hinchman  v.  Paterson 

18.  Willey  v.  Carpenter,  64  Vt.  212,  Horse  R.  Co.,  17  N.  J.  Eq.  75,  86 
23  Atl.  630,  15  L.R.A.  853.  Am.  Dec.  252;  Leonard  v.  Pierce,  182 

19.  See  supra,  par.  81.  N.  Y.  431,   75  N.  E.  313,  1  L.R.A. 

20.  Cuningham  v.  Smith,  10  Grat.  (N.S.)  161  and  note;  Augir  v.  Ward- 
(Va.)  255,  60  Am.  Dec.  333.  er,  68  W.  Va.  752,  70  S.  E.  719,  33 

1.  Western    Union    Teleg.    Co.    v.  L.R.A.(N.S.)    69. 

Saunders,  164  Ala,  234,  51  So.  176,       5.  Murphy  v.  Myar,  95  Ark.  32,  128 

137  A.  S.  R.  35.  S.  W.  359,  Ann.  Cas.  1912A  573;  Ma- 

2.  Schlicker  v.  Hemenway,  110  Cal.  son  v.  St.  Paul  F.,  etc.,  Ins.  Co.,  82 
579,  42  Pac.  1063,  52  A.  S.  R.  116;  Minn.  336,  85  N.  W.  13,  83  A.  S.  B. 
Mexican  Mill  v.  Yellow  Jacket  Silver  433.  See  infra,  par.  158,  as  to  waiver 
Min.  Co.,  4  Nev.  40,  97  Am.  Dec.  510 ;  of  formal  defects  generally. 
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motion  in  arrest  of  judgment,  or  writ  of  error.*  At  the  common  law 
the  nonjoinder  of  parties  could  be  taken  advantage  of  only  by  a  plea 
in  abatement.'  In  order  to  make  this  objection  available,  the  omitted 
parties  must  be  necessary  parties.  The  failure  to  make  merely  proper 
parties  defendant  is  not  cause  for  demurrer.^  And  it  is  only  when 
the  complaint  states  some  ground  of  relief  against  each  defendant, 
and  the  claims  against  them  are  improperly  joined  in  one  suit,  that 
each  has  a  right  to  demur  on  the  ground  that  the  other  is  improperly 
joined  with  him.*  Generally  complainants  cannot  unite  when  their 
claims  to  relief  are  distinct  and  independent;  but  this  rule  is  not 
inflexible.  ^^  Where  the  allegations  show  that  the  defendants  acted 
in  concert  or  by  unity  of  action  in  permitting  a  wrong,  there  is  no 
misjoinder.**  On  this  ground  of  demurrer  the  particular  defect 
relied  on  must  be  pointed  out  specifically ;  ^^  but  a  demurrer  stating 
that  the  defendant  interposing  it  and  the  other  defendant  named 
therein  are  improperly  joined  as  parties  defendant  is  sufficient,  it 
has  been  held,  to  raise  the  question  of  their  misjoinder.  It  would  not 
be  sufficient  to  state  the  objection  in  the  general  language  of  the 
statute.*'  At  times,  the  law  may  require  the  demurrer  itself  to  show 
who  the  oipitted  parties  are  in  order  to  enable  the  plaintiff  to  amend  his 
pleading  by  including  all  the  necessary  parties.**  And  it  may  be 
that  by  making  the  objection  itself,  one  may  make  himself  a  party 
and  supply  the  omission.*^  An  objection  of  want  of  parties  need 
not  be  made  by  demurrer  or  answer  where  the  statute  provides  that, 
when  a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  order  them  to 
be  brought  in,**  and  under  such  a  statute  an  omission  to  demur  for 
want  of  parties  does  not  affect  the  power  of  the  court  to  direct  other 
parties  to  be  brought  in,  if  it  finds  it  impossible  to  determine  completely 
the  controversy  without  them.*' 

6.  Roberts  v.  McLean,  16  Vt.  608,  128  S.  W.  359,  Ann.  Cas.  1912A  673; 
42  Am.  Dec.  529.  Mitchell  v.  Thome,  134  N.  Y.  536,  32 

7.  Anderson  v,  Acheson,  132  Iowa  N.  E.  10,  30  A.  S.  R.  699. 

744,  110  N.  W.  335,  9  L.R.A.(N.S.)  13.  Gardner  v.  Samuels,  116  Cal.  84, 

217.  47  Pac.  935,  58  A.  S.  R.  135. 

8.  Tregear  v.  Etiwanda  Water  Co.,  14.  Crawford  v.  School  Dist.  No.  7, 
76  Cal.  537,  18  Pac.  658,  9  A.  S.  R.  68  Ore.  388,  137  Pac.  217,  Ann.  Cas. 
245.  1915C  477,  50  L.R.A.(N.S.)  147.     See 

9.  Gardner  v.  Samuels,  116  Cal.  84,  infra,  par.  127  et  seq.,  as  to  amend- 
47  Pac.  935,  58  A.  S.  R.  135.  ments  generally. 

10.  Murray  v.  Hav,  1  Barb.  Ch.  15.  Underwood  ▼.  Wood,  93  Ky. 
(N.  Y.)  59,  43  Am.  Dec.  773.  177,  19  S.  W.  405,  15  L.R.A.  825. 

11.  McClain  v.  Lewiston  Interstate  16.  Mitau  v.   Roddan,   149   Cal.  1, 
Fair,  etc.,  Ass'n,  17  Idaho  63,  104  Pac.  84  Pac.  145,  6  L.R.A.(N.S.)  275. 
1015,    20    Ann.    Cas.    60,   25    L.R.A.  17.  Grain  v.  Aldrich,  38  Cal.  514, 
(N.S.)  691.  99  Am.  Dec.  423. 

12.  Murphy  ▼.  Myar,  95  Ark.  32, 
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87.  Incapacity  to  Sue. — The  phrase  "legal  capacity  to  sue,"  in  the 
sense  used  in  the  statute,  has  a  well  defined  meaning.  It  is  directed  to 
the  legal  disabilities  of  the  plaintiff,^®  such  as  infancy,  want  of  author- 
ity, or  other  personal  incapacity  to  maintain  the  action.^*  And  the 
facts  showing  any  such  disability  are  independent  of  the  facts  suffi- 
cient to  constitute  a  cause  of  action ;  that  is  to  say,  there  is  a  difference 
between  capacity  to  sue,  which  is  a  right  to  come  into  court,  and  a 
cause  of  action,  which  is  the  right  to  relief  in  court.^®  Accordingly 
it  may  be  that  the  right  to  sue  may  constitute  an  integral  part  of  the 
plaintiff's  case,  as  distinguished  from  the  question  of  personal  dis- 
ability. Where  it  does,  it  is  clear  that  the  facts  showing  the  authority 
of  the  plaintiff  to  sue  must  appear.^  A  demurrer  for  this  cause  may 
raise  the  question  appearing  on  the  face  of  the  complaint,  that  the 
right  to  maintain  an  action  was  not  in  the  plaintiff,  but  in  another.* 
The  failure  of  the  complaint  to  allege  capacity  to  sue  is  not  ground 
for  demurrer  under  a  statute  allowing  a  demurrer  only  when  it 
appears  from  the  face  of  the  complaint  that  the  plaintiff  has  not  legal 
capacity  to  sue;  nor  can  a  failure  to  allege  such  capacity  render  a 
complaint  demurrable  as  not  stating  a  cause  of  action.'  In  a  case 
where  the  defect  is  not  apparent  on  the  face  of  the  complaint  it  can 
be  taken  advantage  of  only  by  answer.*  A  motion  for  judgment  on 
the  pleadings  and  an  objection  to  the  introduction  of  any  evidence, 
on  the  ground  that  the  plaintiff  was  without  legal  capacity  to  maintain 
the  action,  have  been  held  to  be  equivalent  to  a  demurrer  to  tha 
petition  on  such  grounds.* 

88.  Uncertainty,  Ambiguity  and  Indefiniteness. — ^While  ordinar 
rily,  indefiniteness  and  uncertainty  in  pleading  are  reached  by  motion 
to  make  more  definite  and  certain,*  in  many  jurisdictions  an  allega- 
tion in  pleading  which  is  not  deemed  sufficiently  specific  should  be 
demurred  to;'  and  in  some  of  the  states  demurrer  lies  also  for 

18.  Littleton  v.  Burgess,  16  Wyo.  105,  79  S.  E.  1083,  Ann.  Cas.  1916D 
58,  91  Pac.  832,  16  L.R.A.(N.S.)  49.   886  (suit  on  assigned  claim). 

19.  Pratt  V.  Northern  Pac.  Express  2.  Hunt  v.  Monroe,  32  Utah  428,  91 
Co.,  13  Idaho  373,  90  Pac.  341,  121  Pac.  269,  11  L.R.A.(N.S.)  249. 

A.  S.  R.  268,  10  L.R.A.(N.S.)   499;  3.  Cone  Export,  etc.,  Co.  v.  Poole, 

Ward  V.  Petrie,  157  N.  Y.  301,  51  N.  41  S.  C.  70,  19  S.  E.  203,  24  L.R.A. 

E.  1002,  68  A.  S.  R.  790;  Littleton  289. 

V.  Burgess,  16  Wyo.  58,  91  Pac.  832,  4.  Los  Angeles  R.  Co.  v.  Davis,  146 

16  L.R.A.(N.S.)  49.  Cal.  179,  79  Pac.  865,  106  A.   S.  R. 

20.  Pratt  V.  Northern  Pac.  Express  20. 

Co.,  13  Idaho  373,  90  Pac.  341,  121       6.  Jantzen  v.  Emanuel  German  Bap- 
A.  S.  R.  268,  10  L.R.A.(N.S.)   499;   tist  Church,  27  Okla.  473,  112  Pac. 
Ward  V.  Petrie,  157  N.  Y.  301,  51  N.  1127,  Ann.  Cas.  1912C  659. 
E.  1002,  68  A.  S.  R.  790.  6.  See  infra,  par.  146. 

1.  Louisville,  etc.,  R.  Co.  v.  Brant-  7.  Brown  v.  Brown,  132  Ga.  712,  64 
ley,  96  Ky.  297,  28  S.  W.  477,  49  A.  S.  E.  1092,  131  A.  S.  R.  229;  Griflftn 
S.  R.  291  (suit  by  foreign  adminis-  v.  Russell,  144  Ga.  275,  87  S.  E.  10, 
trator) ;  Wilson  V.  Shrader,  73  W.  Va.   LJI.A.1916F  216;   Shaw  v.   Chicago, 
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ambiguity,^  or  for  indefiniteness.*  Where  it  is  a  demurrable  ground, 
tmoertainty  in  the  complaint  is  waived  by  failure  to  interpose  a 
special  demurrer.  ^^  A  complaint  deficient  merely  in  particulars  is 
not  for  that  reason  alone  open  to  demurrer,  as  failing  to  state  facts 
sufficient  to  constitute  a  cause  of  action.^^  When  a  complaint  states 
a  cause  of  action  in  general  terms,  an  objection  that  the  allegations 
are  indefinite,  or  uncertain,  or  ambiguous,  cannot  avail  the  objector 
after  judgment,  if  the  objection  was  not  made,  in  the  proper  way, 
before  judgment." 

Hearing  and  Rulings  on  Demwrrer 

89.  General  Rules.— It  is  the  duty  of  the  trial  judge  to  pass  on  the 
sufficiency  of  the  facts  alleged  in  a  complaint  to  show  a  cause  of 
action  in  the  plaintiff's  favor,  when  this  question  is  raised  by  demur- 
rer,*' and  if  the  pleading  states  no  cause  of  action  or  defense  the 
demurrer  should  be  sustained.**  If,  on  the  other  hand,  the  pleading 
with  every  inference  reasonably  deducible  therefrom  constitutes  a 
cause  of  action  or  defense,  then  the  demurrer  should  be  overruled.** 
And  where  a  defect  in  pleading  is  remedied  by  an  additional  plead- 

etc.,  R.  Co.,  123  Mich.  629,  82  N.  W.  ed.)  546;  Casey  v.  Dorr,  94  Ark.  433, 

618,  81  A.  S.  R.  230,  49  L.R.A.  308;  127  S.  W.  708,  140  A.  S.  R.  124,  21 

Western  Union  Teleg.  Co.  v.  Mitchell,  Ann.  Cas.  1046;   Crawford  v.  Craw- 

91  Tex.  454,  44  S.  W.  274,  66  A.  S.  R.  ford,  134  Ga.  114,  67  S.  E.  673,  19 

906,  40  L.R.A.  209.  Ann.  Cas.  932,  28  L.R.A.(N.S.)  353; 

8.  Meachan  v.  Bear  Valley  Irriga-  V^nhooser  v.  Logan,  3  Scam.  (111.) 
tion  Co.,  145  Cal.  606,  79  Pac.  281,  68  389,  38  Am.  Dec.  90 ;  Markover  v. 
L.R.A.  600;  Maynard  v.  Locomotive  Krauss,  132  Ind.  294,  31  N.  E.  1047, 
Engineers'  Mut.  L.,  etci,  Ins.  Ass'n,  16  17  L.R.A.  806;  Swafford  v.  Whipple, 
Utah  145,  61  Pac.  259,  67  A.  S.  R.  3  Greene  (la.)  261,  54  Am.  Dec.  498; 
602.  Clapp  V.  Cedar  County,  6  la.  15,  68 

9.  Brush  Electric  light,  etc.,  Co.  v.  Am.  Dec.  678;  Winston  v.  Taylor,  28 
Lefevre,  93  Tex.  604,  57  S.  W.  640,  Mo.  82,  75  Am.  Dec.  112;  State  v. 
77  A.  S.  R.  898,  49  L.R.A.  771.  Richardson,  48  Ore.  309,  85  Pac.  225, 

10.  Eachus  V.  Los  Angeles,  130  Cal.  8  L.R.A.(N.S.)  362;  Wade  v.  Chaffee, 
492,  62  Pac.  829,  80  A.  S.  R.  147.  8  R.  I.  224,  5  Am.  Rep.  572 ;  Kierbow 

11.  Flood  V.  Templeton,  152  Cal.  v.  Yonng,  20  S.  D.  414, 107  N.  W.  371, 
148,  92Pac.  78,  13  L.R.A.(N.S.)  579;  11  Ann.  Cas.  1148,  8  L.R.A.(N.S.) 
Chapman  ▼.  Charleston,  28  S.  C.  373,  216. 

6  S.  E.  158,  13  A.  S.  R.  681.  15.  Shahan  v.  Alabama  Great  South- 

12.  Maynard  v.  Locomotive  Engi-  em  R.  Co.,  115  Ala.  181,  22  So.  449, 
neers'  Mut.  L.,  etc.,  Ins.  Ass'n,  16  Utah  67  A.  S.  R.  20;  Claxton  v.  Kay,  101 
145,  51  Pac.  259,  67  A.  S.  R.  602.  Ark.  350,  142  S.  W.  517,  Ann.  Cas. 

13.  Hill  V.  Louisville,  etc.,  R.  Co.,  1913E  972;  Berkner  v.  Dannenberg, 
124  Ga.  243,  52  S.  E.  651,  3  L.R.A.  116  Ga.  954,  43  S.  E.  463,  60  L.R.A. 
(N.8.)  432.  559;  Globe  v.  Rutgers,  etc.,  F.  Ins.  Co. 

Note:  Ann.  Cas.  1916 A  1230  (as  v.  Firemen's  Fund  Ins.  Co.,  97  Miss. 
to  power  of  judge  at  chambers  to  rule  148,  52  So.  454,  29  L.R.A.(N.S.)  869; 
on  demurrer).  Fears  v.  Albea,  69  Tex.  437,  6  S.  W. 

14.  Chicot  County  ▼.  Sherwood,  148  286,  5  A.  S.  B.  78. 
U.  S.  529,  13  S.  Ct.  695,  37  U.  S.  (L. 
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ing  before  the  demurrer  is  determined,  it  should  be  overruled.**  If 
a  complaint  fails  to  disclose  the  facts  requisite  to  sustain  an  action, 
the  defendant  may,  at  the  trial,  object  that  the  complaint  is  so  insuffi- 
cient, notwithstanding  a  demurrer  thereto  has  been  overruled,*^  and 
in  such  case  the  overruling  of  a  demurrer  does  not  prevent  a  finding, 
after  the  evidence  has  been  taken,  that  there  is  no  cause  of  action.** 
If  a  demurrer  to  the  complaint  is  overruled,  the  defendant  may 
answer,*^  or  he  may  stand  on  his  demurrer  and  appeal  from  the  judg- 
ment against  him.*^  If  a  demurrer  to  a  complaint  is  sustained,  the 
plaintiff  may  either  amend,  or  he  may  rest  on  his  complaint  and  urge 
his  rights  on  an  appeal  from  the  judgment  following  the  order  sus- 
taining the  demurrer  thereto.  If  he  amends  and  thereby  obviates  in 
the  amended  pleading  the  objection  made  to  the  original  complaint, 
the  ruling  on  the  demurrer  is  ordinarily  deemed  to  be  harmless, 
and  the  exception  reserved  thereto  is  waived.*  In  some  jurisdictions,  it 
is  the  rule  that  error  in  overruling  a  demurrer  will  require  reversal, 
unless  it  affirmatively  appears  that  the  party  affected  thereby  was  not 
prejudiced  by  the  action  of  the  trial  court.*  Overruling  a  demurrer  to 
a  bad  paragraph  of  a  complaint  is  not  available  error  if  the  judgment 
rests  on  a  good  paragraph ;  •  but  if,  in  such  a  case,  it  is  not  affirma- 
tively shown  by  the  record  proper  that  the  judgment  rests  on  a  good 
paragraph,  a  reversal  must  be  adjudged.*  When  the  allegations  of  a 
proper  paragraph  of  pleading  may  be  established  by  proof  under  any 
other  paragraph  or  under  another  issue,  the  sustaining  of  a  demurrer 
to  the  paragraph  in  question  is  held  harmless.*  Similarly,  where  a 
demurrer  to  a  plea  was  wrongly  overruled,  the  error  is  a  harmless  one, 

16.  Bell  y.  Byeison,  11  la.  233,  77  must   be    prejudicial   to   eonstitute   a 
Am.  Dec,  142.  ground  for  reversal,  see  Appeal  and 

17.  Carpenter   v.    Sibley,   153    Cal.  Error,  vol.  2,  p.  244  et  seq. 

215,  94  Pac.  879,  126  A.  S.  R.  77,  15  3.  Pittsbui^h,  etc.,  R.  Co.  v.  Moore, 
Ann.  Cas.  484,  15  L.R.A.(N.S.)  1143.   152  Ind.  345,  53  N.  E.  290,  44  L.R.A. 

18.  Sporer  v.  McDennott,  69  Neb.   638. 

533,  96  N.  W.  232,  659,  5  Ann.  Cas.  4.  Terre  Haute,  etc.,  R.  Co.  ▼.  Sher- 
396.  wood,  132  Ind.  129,  31  N.  E.  781,  32 

19.  Flaherty  v.  Minneapolis,  etc.,  R.  A.  S.  R.  239, 17  L.R.A.  339. 

Co.,  39  Minn.  328,  40  N.  W.  160,  12  5.  Pollock  v.  Brush  Electric  Ass'n, 
A.  S.  R.  654, 1  L.R.A.  680  (sustaining  128  U.  S.  446,  9  S.  Ct.  119,  32  U.  S. 
as  not  an  abuse  of  discretion  an  order  (L.  ed.)  474;  Broyles  v.  Central  of 
imposing  a  condition  on  the  right  to  Georgia  R.  Co.,  166  Ala.  116,  52  So. 
answer) .  81,  139  A.  S.  R.  50 ;  Consolidated  Nat. 

20.  See  generally.  Appeal  and  Er-  Bank  v.  Pacific  Coast  Steamship  Co., 
ROR,  vol.  2,  p.  191.  95  Cal.  1,  30  Pac.  96,  29  A.  S.  R.  85 ; 

1.  See  supra,  par.  81;  infra,  par.  Barnard  v.  Sherley,  135  Ind.  547,  34 
158.  N.  E.  600,  35  N.  E.  117,  41  A.  S.  R. 

2.  Chestnut  v.  Tyson,  105  Ala.  149,  454,   24   L.R.A.   568;   Hagerstown   v. 
16  So.  723,  53  A.  S.  R.  101:  Bowlus  v.  Klotz,  93  Md.  437,  49  Atl.  836,  86  A, 
Phenix  Ins.  Co.,  133  Ind.  106,  32  N.  S.  R.  437,  54  L.R.A.  940;  Roper  ▼. 
E.  319,  20  L.R.A.  400.    As  to  the  gen-  Clay,  18  Mo.  383,  59  Am.  Dec.  314. 
eral    rule   that   rulingps   on    pleadings 
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if  the  defendants  had  another  plea  which  covered  the  same  ground 
and  presented  the  same  issue.^  But  where  it  does  not  appear  that  the 
defendant  had,  or  could  have  had,  the  benefit  of  special  defenses, 
under  the  general  issue,  the  rule  is  different.'  Error  is  without  preju- 
dice where  a  general  demurrer  is  sustained  to  a  pleading,  and  the 
pleading  is  incapable  of  amendment,  without  departure  therefrom,  so 
as  to  make  it  good.* 

90.  Judgment  on  Demurrer;  Authority  of  Court. — ^On  demurrer 
to  any  of  the  pleadings  which  go  to  the  action,  the  judgment  for 
either  party  is  the  same  as  it  would  have  been  on  an  issue  in  fact, 
joined  on  the  same  pleading  and  found  in  favor  of  the  same  party.' 
It  is  judicial  determination  of  the  legal  sufficiency  of  the  facts 
pleaded,*®  and  is  as  conclusive  of  the  facts  confessed  by  demurrer  as 
a  verdict  finding  them  would  be.**  A  judgment  on  a  demurrer  should 
be  respondeat  ouster.**  On  the  question  as  to  the  authority  of  a 
court  in  reference  to  its  rulings,  whatever  may  have  been  the  rule 
on  the  subject  in  former  times,  when  the  pleadings  were  ore  tonus, 
under  the  present  liberal  practice,  it  is  generally  admitted  that  the 
court  has  the  power,  and  that  it  is  its  duty  at  any  time  before  trial, 
when  it  becomes  satisfied  that  an  erroneous  ruling  has  been  made  with 
respect  to  the  sufficiency  of  a  pleading,  promptly  to  set  aside  the  order 
and  correct  the  error.*^  Since,  in  determining  the  validity  of  a  plead- 
ing, it  is  not  competent  for  the  court  to  consider  anything  which 
does  not  appear  on  the  record,**  it  cannot  of  its  own  motion  overrule 
a  plea  on  facts  within  the  personal  knowledge  of  the  judge,  without 
evidence  properly  produced  before  the  court.*^ 

91.  Law  of  Case  in  Ruling  on  Demurrer. — In  general,  a  final  judg- 
ment on  demurrer  to  a  petition  which  goes  to  the  merits  renders  the 

6.  Chambers  County  v.  Clews,  21  9.  Ferguson  v.  Meredith,  1  Wall.  25, 
Wall.  317,  22  U.  S.  (L.  ed.)  517;  Ala-   17  U.  S.  (L.  ed.)  604. 

bama  Great  Southern  R.  Co.  v.  Fraz-       10.  Hunt  v.  Test,  8  Ala.  713,  43  Am. 

ier,  93  Ala.  45,  9  So.  303,  38  A.  S.  R.   Dec.  659;  Jacobson  v.  Oakland  Meat, 

28;   Richelieu  Hotel   Co.  v.   Interna-   etc.,  Co.,  161  Cal.  425,  119  Pac.  653, 

tional  Military  Encampment  Co.,  140   Ann.  Cas.  1913B  1194. 

111.  248,  29  N.  E.  1044,  33  A.  S.  R.       11.  Coffin   v.   Knott,   2    G.    Greene 

234;  Worrell  v.  Kinnear  Mfg.  Co.,  103   (la.)  582,  52  Am.  Dec.  537. 

Va.  719,  49  S.  E.  988,  2  Ann.  Cas.       12.  Cooke  v.  Crawford,  1  Tex.  9,  46 

997.  Am.  Dec.  93. 

7.  Mobile  Electric  Co.  v.  Sanges,  13.  Ft.  Dearborn  Lodge  v.  KJein, 
169  Ala.  341,  53  So.  176,  Ann.  Cas.  115  111.  177,  3  N.  E.  272,  56  Am.  Rep. 
1912B  461 ;  Tatum  v.  Commercial  133 :  Tyler  v.  Coulthard,  95  la.  705,  64 
Bank,  etc.,  Co.,  193  Ala.  120,  69  So.   N.  W.  681,  58  A.  S.  R.  452. 

608,  L.R.A.1916C  767.  14.  Hanover  F.  Ins.  Co.  v.  Brown, 

8.  Birmingham  R.,  etc.,  Co.  v.  Al-  77  Md.  64,  25  Atl.  989,  27  Atl.  314, 
len,  99  Ala.  359,  13  So.  8,  20  L.R.A.  39  A.  S.  R.  386.  See  generally,  su- 
457  and  note;   McGehee  v.   Western  pra,  par.  69. 

Tel.  Co.,  169  Ala.  109,  53  So.  205,  Ann.       15.  Cobum  v.  State,  151  Ala.  100, 
Cas.  1912B  512.  44  So.  58,  15  Ann.  Cas.  249. 
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whole  matter  res  judicata.**  But  while  a  judgment  rendered  on  sus- 
taining a  demurrer  to  a  complaint  will  be  a  bar  to  another  action 
based  on  the  same  allegations  of  fact^  no  such  bar  can  be  asserted 
where  the  facts  are  different  and  present  different  questions  of  law.*' 
An  order  sustaining  a  demurrer  to  a  complaint  is  of  no  effect  as 
determining  the  law  of  the  case,  after  the  service  of  an  amended 
complaint.*®  And  it  is  obvious  that  no  reasonable  rule  of  law  would 
compel  adherence  to  a  former  ruling  throughout  the  case,  if  it  is 
found  to  be  wrong.*'  Likewise,  if,  on  demurrer  to  a  plea,  the  court 
has  decided  aa  to  the  merits  of  the  defense  thus  sought  to  be  set  up, 
and  stricken  the  plea,  the  judgment  is  conclusive,  if  the  same  or 
substantially  the  same  plea  is  again  offered.  But  if,  in  rendering 
judgment  upon  such  a  demurrer,  the  court  did  not  decide  as  to 
its  merits,  this  does  not  become  res  judicata  so  as  to  prevent  a  com- 
plete plea  from  being  offered  by  way  of  amendment  to  the  answer.*® 
92.  Record  Reviewed  on  Demurrer;  Relation  Back. — The  rule  is 
well  established  that  a  demurrer  brings  the  whole  record  before  the 
court,  and  on  examination,  judgment  will  be  given  against  the  party 
who  committed  the  first  fault.*  But  this  rule  has  no  application 
where  the  defect  is  one  of  form,  and  not  of  substance.®  And  it  is  a 
further  limitation  on  it  that  a  demurrer  reaches  no  further  back 

16.  Connecticut  Mut.  L.  Ins.  Co.  v.  Linn,  1  How.  104,  11  U.  S.  (L.  ed.) 
Smith,  117  Mo.  261,  22  S.  W.  623,  38  64;  Townsend  v.  Jennison,  7  How.  706, 
A.  S.  R.  656;  Follmer  v.  State,  94  12  U.  S.  (L.  ed.)  880;  Ferguson  v. 
Neb.  217,  142  N.  W.  908,  Ann.  Cas.  Meredith,  1  Wall.  25, 17  U.  S.  (L.  ed.) 
1914D  151.  See  Judgments,  vol.  15,  604;  Aurora  v.  West,  7  Wall.  82,  19 
p.  986.  U.  S.  (L.  ed.)  42;  Donnell  v.  Jones, 

17.  Tootle  V.  Coleman,  107  Fed.  41,  13  Ala.  490,  48  Am.  Dec.  59  and  note; 
46  C.  C.  A.  132,  57  L.R. A.  120 ;  Flood  Union  Bank  v.  PoweU,  3  Fla.  175,  62 
V.  Templeton,  152  Cal.  148,  92  Pac.  Am.  Dec.  367 ;  McDonald  v.  Wilkie,  13 
78,  13  L.R.A.(N.S.)   579.  111.  22,  64  Am.  Dec.  423;  Marney  v. 

18.  Mountain  Lake  First  State  Joseph,  94  Kan.  18, 145  Pac.  822,  Ann- 
Bank  V.  C.  E.  Stevens  Land  Co.,  119  Cas.  1917B  225 ;  Dunlap  v.  Glidden,  31 
Minn.  209,  137  N.  W.  UOl,  Ann.  Cas.  Me.  435,  52  Am.  Dec.  625 ;  Grinder  v. 
1914A  1146,  43  L.R.A.(N.S.)  1040.         Nelson,  9  GiU  (Md.)  299,  52  Am.  Dec. 

19.  Tootle  V.  Coleman,  107  Fed.  41,  694;  Robey  v.  State,  94  Md.  61,  50 
46  C.  C.  A.  132,  57  L.R.A.  120 ;  Sporer  Atl.  411,  89  A.  S.  R.  405 ;  United 
V.  McDermott,  69  Neb.  533,  96  N.  W.  States  v.  White,  2  Hill  (N.  Y.)  59,  37 
232,  659,  5  Ann.  Cas.  396.  Am.   Dec.   374;    Dibrell   v.   Miller,   8 

20.  Dolvin  v.  American  Harrow  Co.,  Yerg.  (Tenn.)  476,  29  Am.  Dec.  126; 
•125  Ga.  699,  54  S.  E.  706,  28  L.R.A.  State  v.  Milwaukee,  145  Wis.  131,  129 
(N.S.)  785;  Marshall  Ice  Co.  v.  La  N.  W.  1101,  Ann.  Cas.  1912A  1212. 
Plant,  136  la.  621,  111  N.  W.  1016,  Compare  Lee  v.  Follensby,  83  Vt.  35, 
12  KR.A.(N.S.)  1073.  74  Atl.  327,  138  A.  S.  R.  1061  (hold- 

1.  Cooke  V.  Graham,  3  Cranch  229,  ing  that  a  demurrer,  in  opening  a 
2  XJ.  S.  (L.  ed.)  420;  United  States  v.  record,  opens  only  that  branch  which 
Arthur,  5  Cranch  257,  3  U.  S.  (L.  ed.)    it  terminates). 

94;  Gorman  v.  Lenox,  15  Pet.  115.  10       2.  Baltimore,  etc.,  R.  Co.  v.  Harris, 
U.  S.  (L.  ed.)  680;  United  States  v.  12  Wall.  65,  20  U.  S.  (L.  ed.)  354. 
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than  the  proceedings  remain  in  fieri,  or  under  the  control  of  the  court.* 
On  the  principle  that  a  defendant  cannot  deny  and  demur  at  the 
same  time,  it  has  been  held  that  a  demurrer  to  one  defense  of  an 
answer,  the  other  of  which  is  a  general  denial,  cannot  be  carried 
back  to  the  complaint,  under  the  rule  that  a  demurrer  searches  the 
whole  record.*  But  a  demurrer  to  an  answer  may  be  carried  back 
to  a  petition  and  the  sufficiency  of  the  petition  tested  on  that  chal- 
lenge, notwithstanding  a  previous  demurrer  to  the  petition  had  been 
considered  and  overruled.  Also,  on  a  demurrer  to  an  answer  which 
is  carried  back  to  a  petition  the  plaintiff  will  not  be  deemed  to  have 
admitted  allegations  in  the  answer  which  are  inconsistent  with  and 
contradictory  to  those  included  in  his  petition.* 

IX.  Answers  and  Defenses 

In  General 

93.  Office  of  Plea  or  Answer. — A  plea  is  an  answer  to  a  declara- 
tion or  complaint  or  any  material  allegation  of  fact  therein  which, 
if  untrue,  would  defeat  the  action.  The  traverse  may  deny  all  the 
facts  alleged,  or  any  particular  material  fact;  •  but  it  is  not  the  office 
of  a  plea  or  answer  to  raise  an  issue  of  law  where  such  issue  should 
be  determined  on  demurrer.'  When  an  objection  sets  up  matter 
not  apparent  on  the  face  of  the  complaint,  it  does  not  perform  the 
office  of  a  special  demurrer,  but  of  an  answer,  and  tenders  an  issue 
of  fact  to  be  tried  by  the  judge.®  A  plea  must  be  an  answer  to  any 
case  which  may  be  legally  established  under  the  declaration ;  •  and 
it  must  either  traverse,  or  confess  and  avoid.*^  It  must,  if  found  to 
be  true  on  the  proof,  afford  a  sufficient  basis  of  a  judgment  for  the 
defendant.^*    The  object  of  an  answer  is  to  apprise  the  plaintiff  of 

3.  Dickson  v.  Wilkinson,  3  How.  57,  Stone  Co.  v.  Thomas,  175  Ind.  319,  94 
11  U.  S.  (L.  ed.)  491.  N.  E.  406,  35  L.R.A.(N.S.)  646. 

4.  Baldwin  v.  Aberdeen,  23  S.  D.  9.  Lyon  v.  Bertram,  20  How.  149, 
636,  123  N.  W.  80,  26  L.B.A.(N.S.)  15  U.  S.  (L.  ed.)  847. 

116    and    note    (see    authorities    also  10.  Brown  v.  Pierce,  7  Wall.  205, 19 

contra  in  note).  U.  S.  (L.  ed.)  134;  PumpeUy  v.  Green 

5.  Mamey  v.  Joseph,  94  Kan.  18,  Bay,  etc.,  Canal  Co.,  13  Wall.  166,  20 
145  Pac.  822,  Ann.  Cas.  1917B  225.  U.  S.  (L.  ed.)  557;  Smith  v.  Agee,  178 
As  to  demurrers  to  answers  in  general,  Ala.  627,  59  So.  647,  Ann.  Cas.  1915B 
see  supra,  par.  78.  129 ;  McPhail  v.  People,  160  111.  77, 

6.  Donegan  v.  Wood,  49  Ala.  242,  48  N.  E.  382,  52  A.  S.  E.  306  and 
20  Am.  Rep.  275.  note;  West  v.  Topeka  Sav.  Bank,  66 

7.  Kern  v.  Hazlerigg,  11  Ind.  443,  Kan.  524,  72  Pac.  252,  97  A.  S.  E. 
71  Am.  Dec.  360;  McKensey  v.  Ed-  385,  63  LJl.A.  137;  Atty.-Gen.  v. 
wards,  88  Ky.  272,  10  S.  W.  815,  21  Foote,  11  Wis.  14,  78  Am.  Dec.  689. 
A.  S.  R.  339,  3  L.E. A.  397.  Note :  77  Am.  Dec.  583. 

8.  Morrison  v.  Indianapolis,  etc.,  E.  11.  Bentley  v.  Edwards,  125  Minn. 
Co.,  166  Ind.  511,  76  N.  E.  961,  77  179,  146  N.  W.  347,  Ann.  Cas.  1915C 
N.  E.  744,  9  Ann.  Cas.  587;  Westport  882,  51  L.E.A.(N.S.)  254. 
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what  defense  is  intended  to  be  set  up  in  bar  of  his  claim.**  If  the 
defense  is  based  on  a  traverse  the  issues  are  joined  by  either  a  gen- 
eral or  specific  denial  of  the  averments  of  the  complaint.*'  If,  on 
the  other  hand,  an  answer  proceeds  on  a  confession  and  avoidance, 
this  involves  an  admission  of  the  truth  of  the  material  facts  alleged 
in  the  complaint,**  except  the  fact  of  liability  flowing  therefrom, 
since  this  is  avoided  or  annulled  by  the  defense  so  pleaded.**  It  is 
the  absolute  constitutional  right  of  the  defendant  to  have  any  legal 
defense  he  may  have  regularly  tried  and  determined,  in  due  course 
of  judicial  investigation.*®  But  circumstances  may  arise  which,  in 
the  judgment  of  the  court,  may  justify  the  imposition  of  costs  as  a 
condition  of  answering,  after  demurrer  overruled  and  participation 
in  the  trial.*'  When  a  plea  is  regularly  interposed  in  a  case  it  is 
subject  to  either  a  demurrer  or  a  motion  to  strike  from  the  records, 
and  if  neither  is  interposed  issue  must  be  taken  on  the  plea  and 
it  goes  before  the  jury  on  the  question  of  fact.** 

94.  General  Requisites  as  to  Subject  Matter. — An  answer  should 
be  so  certain  and  specific  in  its  averments  that,  if  admitted,  the  court 
may  be  able  to  give  judgment  on  it,**  for  it  is  the  right  of  the  plain- 
tiff to  have  notice  on  the  record  in  a  precise  and  unambiguous  manner 
of  /he  conclusions  of  fact  intended  to  be  drawn  from  its  allegations.*^ 
But  it  is  not  necessary  for  a  defendant  in  his  pleading  to  state  more 
than  a  prima  facie  case.*  And  it  is  perfectly  well  settled  that  a  plea 
need  answer  only  the  gist  of  the  action.*  An  allegation  in  a  com- 
plaint which,  by  reason  of  its  vagueness  and  uncertainty,  fails  to  show 
materiality  of  its  subject  matter  need  not  be  answered.*  The  defense 
must  be  relevant;*  sufficient  as  a  legal* justification  in  the  particular 
case ;  *  and  the  plea  must  go  to  the  whole  fiwjtion  and  answer  all  the 

12.  Christy  v.  Scott,  14  How.  282,  Dec.  582;  Thompson  v.  Hunger,  15 
14  U.  S.  (L.  ed.)  422;  Munn  v.  Taul-   Tex.  523,  65  Am.  Dec.  176. 

man,  1  Kan.  254,  81  Am.  Dec.  508.  20.  Vogle  v.  Ripper,  34  111.  100,  85 

See  supra,  par.  9.  Am.  Dec.  298. 

13.  See  infra,  par.  122  et  seq.  1.  Kershaw  v.  Merchants'  Bank,  7 

14.  State  V.  McGuire,  46  W.  Va.  328,  How.  (Miss.)  386,  40  Am.  Dec.  70. 

33  S.  E.  313,  76  A.  S.  R.  822.  2.  Gelston  v.  Hoyt,  3  Wheat.  286,  4 

15.  Stephens   v.    Conley,   48   Mont.   U.  S.  (L.  ed.)  392. 

352,  138  Pac.  189,  Ann.  Cas.  1915D  3.  Burkheimer  v.  National  Mut. 
958.  Bldg.,  etc.,  Ass'n,  58  W.  Va.  209,  53 

16.  Strauss  v.  Hensay,  7  App.  Cas.   S.  E.  372,  4  L.R.A.(N.S.)  1047. 

(D.  C.)  289,  36  L.R.A.  92.  4.  Dcmarest   v.    Grant,   128   N.   Y. 

17.  Steele  v.  Kom,  137  Wis.  51,  118  205,  28  N.  E.  645,  13  L.R.A.  854; 
N.  W.  207,  120  N.  W.  261,  129  A.  S.  Meiners  v.  Frederick  Miller  Brewing 
R.  1051.  Co.,  78  Wis.  364,  47  N.  W.  430,  10 

18.  Cobum  V.  State,  151  Ala.  100,  L.R.A.  586. 

44  So.  58,  15  Ann.  Cas.  249.  5.  United  States  v.  Girault,  11  How. 

19.  Planters',  etc.,  Bank  v.  Hill,  1  22,  13  U.  S.  (L.  ed.)  587;  Donnell  v. 
Stew.  (Ala.)  201,  18  Am.  Dec.  39;  Jones,  13  Ala.  490,  48  Am.  Dec.  69; 
Doyle  ▼.  Reilly,  18  la.  108,  85  Am.  Logan  v.  Moulder,  1  Ark.  313,  33  Am. 
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declaration.*  If  it  raises  no  substantial  defense  to  the  action  it  is 
bad ; '  and  it  cannot  raise  issues  already  concluded  between  the  par- 
ties.® If  a  defendant  desires  an  affirmative  judgment  against  the 
plaintiff,  he  should  state  in  his  answer  the  ultimate  facts  to  support 
his  contention.  If  he  fails  to  allG.Q:e  an  essential  fact,  but  it  is  pleaded 
by  his  adversary,  an  affirmative  judgment  in  the  defendant's  favor  may 
be  sustained  by  the  pleadings.*  A  defendant  has  no  right  to  anticipate 
or  undertake  to  control  by  his  pleadings  the  nature  or  character,  the 
proof  on  which  his  adversary  may  think  proper  to  rely  in  support  of 
his  cause  of  action,  nor  to  ground  his  defense  on  any  such  proofs. 
He  must  deal  with  the  facts  as  they  are  set  forth  in  the  declaration ; 
and  not  with  the  supposed  or  presumed  evidence  of  them.*^ 

95.  Equitable  Defenses  in  Legal  Actions ;  Defenses  in  United  States 
Courts. — ^Under  code  provisions  abolishing  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions 
as  theretofore  existing,  the  general  rule  is  that  an  equitable  defense  to 
a  civil  action  is  as  available  as  a  legal  defense.^*     And  so  a  tort 

Dec.  338;  Fraler  v.  Sears  Water  Co.,  8    L.R.A.(N.S.)    94;    Zinc    Carbonate 

12  Cal.  655,  73  Am.  Dec.  562 ;  Johnston  Co.  v.  ShuUsburg  First  Nat.  Bank,  103 

V.  Allen,  22  Fla,  224,  1  A.  S.  R.  180;  Wis.  125,  79  N.  W.  229,  74  A.  S.  R. 

Johnson  v.  Florida  East  Coast  R.  Co.,  845. 

66  Fla.  415,  63   So.  713,  Ann.   Cas.  6.  Witlick  v.  Traun,  27  Ala.  562,  62 

1916C1210,  50L.R.A.(N.S.)  561;  Mc-  Am.   Dec,  778;   Bvers  v.   Fowler,  12 

Donald  v.  WilWe,  13  111.  22,  54  Am.  Ark.  218,  54  Am.  Dec.  271;  Smalley 

Dec.  423  and  note;  Chicago,  etc.,  R.  v.  Anderson,  2  T.  B.  Mon.  (Ky.)  56, 

Co.  V.  Swett,  45  111.  197,  92  Am.  Dec.  15  Am.  Dec.  121 ;  Truitt  v.  Caldwell, 

206;  Western  Union  Tel.  Co.  v.  State,  3  Minn.  364,  74  Am.  Dec.  764;  Thomp- 

165  Ind.  492,  76  N.  E.  100,  6  Ann.  Cas.  son  v.  Newlin,  38  N.  C.  338,  42  Am. 

880,  3  L.R.A.(N.S.)  153;  Hundley  v.  Dec.  169. 

Louisville,  etc.,  R.  Co.,  105  Ky.  162,  48  7.  People  v.  River  Raisin,  etc.,  R. 

S.  W.  429,  88  A.  S.  R.  298,  63  L.R.A.  Co.,  12  Mich.  389,  86  Am.  Dec.  64; 

289;  Robey  v.  State,  94  Md.  61,  50  Shinn  v.  Shinn,    (W.  Va.)   88  S.  E. 

Atl.  411,  89  A.  S.  R.  405;  Steams  v.  610,  L.R.A.  1916E  618. 

Barrett,  1  Pick.  (Mass.)  443,  11  Am.  8.  Kelley  v.  Cosgrove,  83  la.  229,  48 

Dec.  223;  Roper  v.  Clay,  18  Mo.  383,  N.  W.  979,  17  L.R.A.  779. 

59  Am.  Dec.  314;  Atteberry  v.  Powell,  9.  Snyder  v.  Collier,  85  Neb.  552, 

29  Mo.  429,  77  Am.  Dec.  579 ;  French  123  N.  W.  1023, 133  A.  S.  R.  682.    See 

V.  Marstin,  24  N.  H.  440,  57  Am.  Dec.  supra,  par.  55,  as  to  anticipating  mat- 

294;  New  Brunswick  Steamboat,  etc.,  ters  of  defense;  and  supra,  par.  56, 

Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697,  as  to  aider  by  adverse  pleadings. 

64  Am.  Deo.  394;  Mullins  v.  Chicker-  10.  United    States    v.    Girault,    11 

ing,  110  N.  Y.  513,  18  N.  E.  377,  1  How.  22,  13  U.  S.  (L.  ed.)  587. 

L.R.A.  463;  Hawkins  v.  Hawkins,  193  11.  Salsburv  v.  Ellison,  7  Colo.  167, 

N.  Y.  409,  86  N.  E.  468,  127  A.  S.  R.  303,  2  Pac.  006,  3  Pac.  485,  49  Am. 

979,15Ann.  Cas.  371, 19L.R.A.(N.S.)  Rep.   347;   Shawhan  v.  Long,  26  la. 

468;  Williams  v.  Harrell,  43  N.  C.  123,  488,  96  Am.  Dec.  164;  Tibean  v.  Ti- 

55  Am.  Dec.  442 ;  Rockmore  v.  Daven-  beau,   19   Mo.   78,   59   Am.   Dec.   329 

port,  14  Tex.  602,  65  Am.  Dec.  132;  and  note;  Crary  v.  Goodman,  12  N.  Y. 

Mann  v.  Birchard,  40  Vt.  326,  94  Am.  266,    64    Am.    Dec.    506 ;    Dobson    v. 

Dec,398;  Kuykendall  v.  Fisher,  61  W.  Pearce,  12  N.  Y.   156,   62  Am.   Dec. 

Va.  87,  56  S.  E.  48,  11  Ann.  Cas.  700,  152  and  note;  Price  v.  Lewis,  17  Pa. 
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may  be  mado  available  as  an  equitable  defense^  total  or  partial,  when 
it  springs  from  the  same  transaction  in  an  action  ex  contractu.^* 
Under  certain  code  provisions,  however,  a  defense  on  equitable  grounds 
cannot  be  pleaded  where  the  defense  is  one  which  could  have  been 
pleaded  at  law.**  Ordinarily,  an  equitable  defense  must  be  specially 
and  distinctly  pleaded ;  **  and  conversely,  if  one  sued  in  equity  wishes 
to  avail  himself  of  a  defense  that  an  adequate  remedy  exists  at  law 
he  must  plead  it.**  It  has  been  held  that,  where  an  answer  sets  up  an 
equitable  defense,  but  seeks  no  affirmative  equitable  relief,  the  cause 
is  one  at  law  and  not  in  equity.**  In  a  case  where  a  single  paragraph 
of  an  answer  confesses  certain  allegations  of  the  complaint,  and  avoids 
the  complaint  by  affirmative  facts  and  denies  all  others,  such  para- 
.2:raph  will  be  treated  as  containing  but  one  ground  of  defense.*' 
Since  the  act  of  Congress  of  June  1,  1872,  all  defenses  are  open  to 
a  defendant  in  the  federal  courts  under  any  form  of  plea,  answer 
or  demurrer  which  would  have  been  open  to  him  under  like  plead- 
ing in  the  courts  of  the  state  within  which  the  federal  court  is  held.*^ 
This  practice  includes  the  manner  in  which  objections  may  be  taken 
to  the  jurisdiction,  and  the  question  whether  objections  to  the  juris- 
diction and  defenses  on  the  merits  shall  be  pleaded  successively  or 
together.** '  Under  former  decisions,  in  legal  actions  •  legal  defenses 
only  could  be  interposed  in  federal  courts ;  and  this  rule  applied  to  an 
action  removed  from  a  state  court  in  which  legal  and  equitable  defenses 
were  united.-^  It  has  been  decided  that  the  question  whether  a  plea 
sets  up  a  sufficient  defense,  when  the  defense  relied  on  arises  under 
an  act  of  Congress,  is  one  of  federal  law.* 

96.  Failure  to  Plead  Defenses;  Defaults;  Undisclosed  Defense. — 
If  a  party  can  plead  a  fact,  material  to  his  defense,  and  omits  to  do 
it  at  a  proper  time,  he  can  never  avail  himself  of  it  afterwards,* 

St.  51,  55  Am.  Dec.  536.     See  supra,       18.  Roberts  v.  Lewis,  144  U.  S.  653, 
par.  38,  as  to  joinder  of  defenses.       12  S.  Ct.  781,  36  U.  S.  (L.  ed.)  579  j 

12.  Price  v.  Lewis,  17  Pa.  St.  61,  Southern  Pac.  Co.  v.  Denton,  146  U.  S. 
55  Am.  Dec.  536,  202,  13  S.  Ct.  44,  36  U.  S.   (L.  ed,) 

13.  Robey  v.  State,  94  Md.  61,  50  942.     See  United  States  Courts. 
Atl.  411,  89  A.  S.  R.  405.  19.  Southern  Pac.  Co.  v.  Denton,  146 

14.  Bellas  v.  Hays,  5  Serg.  &  R.  U.  S.  202,  13  S.  Ct.  44,  36  U.  S. 
(Pa.)  427,  9  Am.  Dec.  385;  Norwood  (L.  ed.)  942.  See  also  supra,  par.  26, 
V.  Norwood,  36  S.  C.  331,  15  S.  E.  as  to  practice  in  federal  courts,  and 
382,  31  A.  S.  R.  875.  generally,  see  United  States  Courts. 

15.  Lough  V.  Outerbridge,  143  N.  Y.  20.  Northern  Pac.  R.  Co.  v.  Paine, 
271,  38  N.  E.  292,  42  A.  S.  R.  712,  119  U.  S.  561,  7  S.  Ct.  323,  30  U.  S. 
25  L.R.A.  674.  (L.  ed.)  513. 

16.  K^ssner  v.  Phillips,  189  Mo.  515,  1.  Mitchell  v.  Clark,  110  U.  S.  633, 
88  S.  W.  66,  107  A.  S.  R.  368,  3  Ann.  4  S.  Ct.  170,  312,  28  U.  S.  (L.  ed.) 
Cas.  1005.  279. 

17.  Unger  v.  MoUinger,  37  Ind.  2.  Penhallow  v.  Doane,  3  Dall.  89, 
App.  639,  77  N.  E.  814,  117  A.  S.  R.  1  U.  S.  (L.  ed.)  522;  Stewart  v.  Pres- 
348.  ton,    1    Fla.    10,   44   Am.    Dec.   621; 
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unless  he  can  make  a  satisfactory  showing  as  to  why  he  did  not 
interpose  his  defense.*  Furthermore  a  defense  not  set  up  and  not 
included  under  the  issues  made  cannot  he  received  in  evidence.^ 
The  basic  theory  of  this  rule  is  that  the  failure  of  the  defendant 
to  demur  or  answer  followed  by  judgment  by  default  is  a  confession 
that  the  complaint  is  true.*  But  if  a  judgment  is  taken  by  default, 
it  cannot  be  presumed  on  appeal  that  anything  was  proved  beyond 
what  was  alleged  in  the  complaint.*  In  a  certain  class  of  actions  the 
amount  of  damages  is  not  admitted  by  the  defendant  by  a  failure 
to  answer,  and  an  assessment  of  damages  by  the  court  is  required.? 
And  it  is  a  characteristic  of  a  cause  of  action  in  recrimination  in 
divorce  that  it  is  not  necessarily  barred  by  a  fidlure  to  set  it  up  as 
a  defense.*  Again,  though  a  party  may  plead  a  demand  in  recon- 
vention, he  is  not  obliged  to  do  so,  and  he  is  not  precluded  of  his 
action  by  his  failure  so  to  plead.*  When  the  evidence  of  the  plaintiff 
in  support  of  his  case  discloses  a  perfect  defense,  whether  the  same  is 
equitable  or  legal,  he  will  be  deemed  to  have  waived  the  defect  aris- 
ing from  want  of  averment  thereof  in  the  answer,  and  the  defendant 
may  have  the  benefit  of  such  defense.  This  is  especially  true  where 
the  defendant  previous  to  the  trial  had  no  information  which  would 
enable  him  to  plead  the  defense  in  his  answer.** 

97.  Defense  of  Statute  of  Frauds. — The  general  rule  in  code  plead- 
ing is  that  the  statute  of  frauds  may  be  relied  on  as  a  defense  as 
well  under  a  general  denial  as  under  any  other  answer.**  It  is  suffi- 
cient for  the  defendant  to  deny  the  alleged  agreement  without  making 
any  reference  to  the  statute.  The  agreement  being  denied,  the  plain- 
tiff must  produce  legal  evidence  of  its  existence.**  Even  in  states 
where  the  chancery  rule  that  the  statute  must  be  specially  pleaded 

Borghart  ▼.  Cedar  Rapids,  126  la.  313,  6.  Albany  Furniture  Co.  v.  Mer- 
101  N.  W.  1120,  68  L.B.A.  306  j  Mulry  chants'  Nat.  Bank,  17  Ind.  App.  531, 
V.  Mohawk  Val.  Ins.  Co.,  5  Gray  47  N.  E.  227,  60  A.  S.  R.  178  and 
(Mass.)  541,  66  Am.  Dec.  380;  Hoye  note.  As  to  default  judgments  as  res 
V.  Pennsylvania  R.  Co.,  191  N.  Y.  101,  judicata,  see  Judgments,  vol.  15,  p. 
83  N.  E.  586,  14  Ann.  Cas.  414,  17  986. 

L.R.A.(N.S.)  641;  Naderhoff  v.  Benz,  7.  Naderhoff  v.  Benz,  25  N.  D.  165, 
25  N.  D.  165, 141  N.  W.  501,  47  L.R.A.  141  N.  W.  501,  47  L.R.A.(N.S.)  853. 
(N.S.)  853.  .  8.  Watts  v.  Watts,  160  Mass.  464, 

8.  Doyle  v.  R^illy,  18  la.  108,  85  36  N.  E.  479,  39  A.  S.  R.  509,  23 
Am.  Dec.  582.  L.R.A.  187.     See  Divorce  and  Sbpa- 

4.  Camas  Prairie  State  Bank  v.  New-  ration,  vol.  9,  p.  465. 

man,  15  Idaho  719,  99  Pac.  833,  128  9.  Stone  v.  Darnell,  26  Tex.  Supp. 

A.  S.  R.  81,  21  L.R.A.(N.S.)  703.  430,  78  Am.  Dec.  582. 

5.  Harshman  v.  Knox  County,  122  10.  Salsbury  v.  Ellison,  7  Colo.  167, 
U.  S.  306,  7  S.  Ct.  1171,  30  U.  S.  303,  2  Pac.  906,  3  Pac.  485,  49  Am. 
(L.  ed.)   1152;  Curtis  v.  Herrick,  14  Rep.  347. 

Cal.  117,  73  Am.  Dec.  632  and  note;       11.  Note:   86  Am.   Dec.   687.     See 
AJbany  Furniture  Co.  v.   Merchants'  Statute  of  Frauds. 
Nat.  Bank,  17  Ind.  App.  531,  47  N.  E.       12.  Feeney  v.  Howard,  79  Cal.  525, 
227,  60  A.  S.  R.  178.  21  Pac.  984,  12  A.  S.  R.  162  and  note, 
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seems  to  prevail,  it  has  been  held  that,  so  far  as  the  common  counts 
are  concerned,  it  is  sufficient  to  plead  the  general  issue.*'  But  it 
has  been  held  that  the  defense  of  the  statute  of  frauds  may  be  shown 
under  the  general  issue,  or  pleaded  specially,  at  the  option  of  the 
defendant.** 

98.  Limitation  of  Actions. — ^It  is  a  well  established  principle  that 
the  statute  of  limitations  is  a  recognized  and  meritorious  defense ;  *** 
and  so  when  a  right  under  the  statute  affirmatively  appears  in  the 
complaint,  any  matter  which  would  take  the  case  out  of  it  must  be 
pleaded  as  a  defense  in  the  answer.*®  But  exceptions  in  the  statute 
need  not  be  negatived  in  the  answer ;  these  are  usually  set  forth  specifi- 
cally in  the  reply.*'  .This  defense  is  a  personal  privilege  and,  accord- 
ing to  the  majority  rule,  must  be  specially  pleaded  in  bar;*®  but 
according  to  the  minority  rule  and  in  certain  classes  of  cases,  it  is 
available  as  a  defense  under  a  general  denial.**  Under  certain  acts 
the  defense  which  the  statute  affords  may  be  made  by  special  plea 
or  under  the  general  issue.^®  With  respect  to  limitations  on  the  time 
within  which  suit  may  be  brought  which  exist  by  force  of  contract, 
the  reasons  for  requiring  them  to  be  specially  pleaded  are  quite  as 
strong  as  in  the  case  of  limitations  by  statute;  and,  at  least  in  juris- 
dictions where  a  defense  of  limitations  under  the  statute  is  regarded 
as  an  affirmative  defense,  available  to  the  defendant  as  a  personal 
privilege,  and  waived  by  permitting  default  to  be  entered,  the  same 
construction  is  placed  on  limitations  by  contract.*    The  rule  is  that 

4  L.R.A.  826;  Sprague  v.  Hosie,  155  238;  Fowler  v.  Stoneum,  11  Tex.  478, 

Mich.  30, 118  N.  W.  497,  130  A.  S.  R.  62  Am.  Dec.  490.    See  generaUy,  Lim- 

558,  19  L.R.A.(N.S.)   874.  itation  of  Actions,  vol.  17,  p.  668. 

Note:  86  Am.  Dec.  686.  16.  Arrington    v.    Liscom,    M    Cal. 

See  supra,  par.  66,  as  to  declaring  365,  94  Am.  Dec.  722. 

on  contracts  under  the  statute.  17.  Riser  v.  Snoddy,  7  Ind.  442,  65 

13.  Feeney  v.  Howard,  79  Cal.  525,  Am.  Dec.  740;  State  v.  Parsons,  147 
21  Pac.  984,  12  A.  S.  R.  162,  4  L.RA.  Ind.  579,  47  N.  E.  17,  62  A.  S.  R. 
826.  430  and  note;  Sully  v.  Childress,  106 

14.  Hotchkiss  v.  Dadd,  36  Vt.  593»  Tenn.  109,  60  S.  W.  499,  82  A.  S.  R. 
86  Am.  Dec.  679  and  note.  875.    See  Limitation  op  Actions,  vol. 

Note :  12  A.  S.  R.  171.  17,  p.  999  et  seq. 

15.  Washington,  etc..  Steam  Packet  18.  See  Limftation  of  Actions,  vol. 
Co.  v.  Sickles,  19  Wall.  611,  22  U.  S.  17,  p.  988.  See  also  infra,  par.  125. 
(L.  ed.)  203;  Lilly-Brackett  Co.  v.  19.  Martin  v.  Pittsburg  R.  Co.,  227 
Sonnemann,  157  Cal.  192,  106  Pac.  Pa.  St.  18,  75  Atl.  837,  19  Ann.  Cas. 
715,  21  Ann.  Cas.  1279  and  note;  Foot  818  and  note,  26  L.R.A.(N.S.)  1221 
V.  Burr,  41   Colo.  192,  92  Pac.   236,  and  note. 

13   L.R.A.(N.S.)    1210;    Crawford   v.       20.  Mitchell  v.  Clark,  110  U.  S.  633, 

Crawford,  134  Ga.  114,  67  S.  E.  673,  4  S.  Ct.  170,  312,  28  U.  S.   (L.  ed.) 

19   Ann.    Cas.   932,   28   L.R.A.(N.S.)  279. 

353;  McConnell  v.  Kibbe,  33  111.  175,       1.  Fred  Miller  Brewing  Co.  v.  Capi- 

85  Am.  Dec.  265;  Riser  v.  Snoddy,  7  tal  Ins.  Co.,  Ill  la.  590,  82  N.  W. 

Ind.  442,  65  Am.  Dec.  740;  Estes  v.  1023,  82  A.  S,  R.  529.     See  also  Ik- 

Browning,  11  Tex.  237,  60  Am.  Dec.  surancb,  vol.  10,  pp.  1416,  1423. 
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the  statute  of  limitations  of  the  state  in  which  the  suit  is  brought 
may  be  pleaded  to  bar  a  recovery  on  a  contract  made  out  of  its  politi- 
cal jurisdiction.*  The  defendant  may  of  course  waive  protection 
of  the  statute  by  failing  to  claim  its  benefits,  when  it  is  required  to 
be  set  up ;  •  or,  on  the  other  hand,  he  may  be  estopped  from  plead- 
ing it.* 

99.  Conflict  of  Laws  Relating  to  Matters  of  Defense. — Since  the 
law  of  a  place  where  a  contract  is  made  must  determine  its  construc- 
tion and  validity,  a  plea  in  avoidance  of  a  note  made  in  another  state, 
on  the  ground  of  unlawful  consideration,  must  aver  that  the  object 
for  which  it  was  given  was  prohibited  by  the  laws  of  that  state.* 
If  a  defendant  seeks  the  benefit  of  provisions  of  the  law  of  a  foreign 
state,  he  must  substantially  set  out  such  law  in  his  answer.  Alleg- 
ing his  conclusions  as  to  its  provisions  is  insufficient.* 

100.  Pleas  Puis  Darrein  Continuance. — ^It  is  a  general  rule  that 
where  matter  of  defense  has  arisen  after  the  commencement  of  a 
suit,  it  cannot  be  pleaded  in  bar  of  the  action  generally,  but  must, 
when  it  has  arisen  after  issue  joined,  be  by  plea  puis  darrein  continu- 
ance.' And  so,  the  release  of  the  defendant,  his  bankruptcy,  an 
accord  and  satisfaction,  etc.,  if  occurring  after  issue  joined,  should 
be  pleaded  puis  darrein  continuance.®  At  common  law  a  plea  since 
the  last  continuance  waives  the  issue  previously  joined,  and  puts  the 
case  on  that  plea;  •  but  in  some  jurisdictions  this  rule  has  been  abro- 

2.  United  States  Bank  v.  Donnally,  v.  Davies,  8  Ark.  213-,  46  Am.  Dec. 
8  Pet.  361,  8  U.  S.  (L.  ed.)  974;  Town-  311;  Heim  v.  Carron,  11  Smedes  &  M. 
send  V.  Jemison,  9  How.  407,  13  U.  S.  (Miss.)  361,  49  Am.  Dec.  65;  Simmons 
(L.  ed.)  194;  Nash  v.  Tupper,  1  Caines  v.  Thomas,  43  Miss.  31,  5  Am.  Rep. 
(N.  Y.)  402,  2  Am.  Dec.  197.  See  470;  Kimhall  v.  Wilson,  3  N.  H.  96, 
Limitation  op  Actions,  vol.  17,  p.  697  14  Am.  Dec.  342 ;  Boyd  v.  Weeks,  2 
et  seq.  Denio  (N.  Y.)  321,  43  Am.  Dec.  749; 

3.  Stui^es  V.  Burton,  8  Ohio  St.  215,  Wormser  v.  Metropolitan  St.  R.  Co., 
72  Am.  Dec.  582.  184  N.  Y.  83,  76  N.  E.  1036,  112  A. 

4.  Chesapeake,  etc.,  R.  v.  Speakman,  S.  R.  596,  6  Ann.  Cas.  123;  Smithwick 
114  Ky.  628,  71  S.  W.  633,  63  L.R.A.  v.  Ward,  52  N.  C.  64,  75  Am.  Dec. 
193.  453;  Frisbie  v.  McFarlane,  196  Pa.  St. 

5.  Bradshaw  v.  Newman,  Breese  116,  46  Atl.  358,  79  A.  S.  R.  696; 
(111.)  133,  12  Am.  Dec.  149.  See  gen-  Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  64, 
erally.  Conflict  op  Laws,  vol.  5,  p.  75  Am.  Dec.  681;  Smith  v.  Carroll,  17 
1044  et  seq.  R.  I.  125,  21  Atl.  343,  12  L.R.A.  301 

6.  Glidden  v.  Henry,  104  Ind.  278^  and  note. 

1  N.  E.  369,  54  Am.  Rep.  316 ;  Bank       Note :  12  L.R.A.  301. 

of  Commerce  v.  Fuqua,  11  Mont.  285,       8.  Brown  v.  Brown,  13  Ala.  208,  48 

28  Pac.  291,  28  A.  S.  R.  461, 14  L.R.A.  Am.  Dec.  52. 

588.     See  supra,  par.  5,   as  to  con-       9.  Yeaton  v.  Ljmn,  5  Pet.  224,  8 

elusions  generally.  U.  S.  (L.  ed.)  105;  Kimball  v.  Hunt- 

7.  Yeaton  v.  Lynn,  5  Pet.  224,  8  ington,  10  Wend.  (N.  Y.)  675,  25  Am. 
U.  S.  (L.  ed.)  105;  Brown  v.  Brown,  Dec.  590;  Adams  v.  Filer,  7  Wis.  306, 
13  Ala.  208,  48  Am.  Dec.  52 ;  Costas   73  Am.  Dec.  410. 
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gated  by  statute.**  A  plea  puis  darrein  continuaiice  must  have  the 
same  certainty  as  to  time  and  place  as  other  pleas/*  and  it  should 
show  the  date  of  the  last  continuance,  and  that  the  matter  sought 
to  be  pleaded  arose  since  that  time.*®  Where  the  plea  is  held  bad 
on  demurrer,  a  repleader  on  terms  may  be  granted  in  the  discretion 
of  the  court;  *'  and  the  court  may,  in  its  discretion,  receive  or  reject 
a  plea  puis  darrein  continuance  after  one  continuance.**  A  general 
release  after  the  commencement  of  the  action  need  not  be  pleaded 
puis  darrein  continuance,  where  no  prior  plea  has  been  filed;  nor 
need  it  be  pleaded  in  bar  of  the  further  maintenance  of  the  action 
merely;  but  a  plea  of  such  release  in  bar  generally  is  good.**  Further- 
more, a  deed  which,  by  relation,  takes  effect  prior  to  issue  joined  need 
not  be  so  pleaded.** 

101.  Affidavit  of  Merits  in  Support  of  Defense. — As  a  condition  of 
pleading  a  defense  to  an  action  where  defaults  or  default  judgments 
are  sought  to  be  vacated  and  an  answer  to  the  merits  interposed,  it  is 
sometimes  required  that  a  defendant  file  with  his  application  for  the 
provisional  relief  sought  an  affidavit  showing  that  he  has  a  meritorious 
defense.*'  And  the  facts  depended  on  must  be  set  forth  with 
reasonable  precision  and  distinctness.*®  For  example,  it  is  always 
competent  to  defend  against  one  agreement,  by  a  showing  as  to  a 
contemporaneous  agreement  altering,  modifying  or  nullifying  it.** 
It  is  not  sufficient  in  an  affidavit  of  merits  for  a  party  to  rely  on  a 
mere  general  statement  that  he  has  a  good  defense  to  the  action. 
The  necessary  facts  must  be  averred.**  An  averment  of  an  expectation 
of  ability  to  prove  certain  facts,  to  be  suflBcient  must  be  predicated  of 
facts  previously  stated,  and  not  of  mere  beliefs,  or  inferences,  or 
conclusions.*  However,  an  affiant  is  not  required  in  his  affidavit  to 
set  forth  the  manner  in  which  the  facts  will  be  proved  nor  the  evi- 
dence by  which  they  will  be  substantiated,  for  it  is  to  be  presumed 

10.  People  V.  Chicago  R.  Co.,  270  17.  See  Judgments,  vol.  15,  p.  717 
111.  87, 110  N.  E.  386,  Ann.  Cas.  1917B   et  seq. 

821.  18.  Pennsylvania  B.  Co.  v.  Midvale 

11.  Broughton  v.  Bradlev,  34  Ala.  Steel  Co.,  201  Pa.  St.  624,  51  Atl. 
674,  73  Am.  Dec.  474;  Cummings  v.  313,  88  A.  S.  R.  836;  Law  v.  Wald- 
Smith,  50  Me.  568,  79  Am.  Dec.  629 ;  ron,  230  Pa.  St.  458,  79  Atl.  647,  Ann. 
Field  V.  Cappers,  81  Me.  36,  16  Atl.  Cas.  1912A  467. 

328,  10  A.  S.  R.  237.  19.  Gandy  v.  Weckerly,  220  Pa.  St. 

12.  Vieary  v.  Moore,  2  Watts  (Pa.)  285,  69  Atl.  858,  123  A.  S.  R.  691, 
451,  27  Am.  Dec.  323.  18  L.R.A.(N.S.)  434;  Faux  v.  Fitler, 

13.  Field  v.  Cappers,  81  Me.  36,  16  223  Pa.  St.  668,  72  Atl.  891,  132  A. 
Atl.  328,  10  A.  S.  R.  237.  S.  R.  742. 

14.  Cummings  v.  Smith,  50  Me.  568,  20.  Jean  v.  Hennessy,  74  la.  348,  37 
79  Am.  Dec.  629.  N.  W.  771,  7  A.  S.  R.  486. 

15.  Kimball  v.  Wilson,  3  N.  H.  96,  1.  Second  Nat.  Bank  v.  Morgan, 
14  Am.  Dec.  342.  165  Pa.  St.  199,  30  Atl.  957,  44  A.  S. 

16.  Jackson  v.  Ramsay,  3  Cow.  (N.  R.  652. 
Y.)  75,  15  Am.  Dec.  242. 
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that  he  will  prove  the  facts  set  forth  by  proper  evidence.*  Where 
an  fdidavit  of  merits  does  net  conform  to  these  general  requirements 
it  is  insufficient.'  As  a  general  rule,  an  attorney  who  has  full  knowl- 
edge of  the  facts,  and  was  engaged  in  the  former  litigation,  is  com- 
petent to  make  the  affidavit.*  While  an  affidavit  of  defense  is  to  be 
taken  most  strongly  against  the  defendant,  for  it  is  to  be  presumed 
that  he  has  made  it  as  favorable  to  himself  as  his  conscience  would 
allow,*  the  better  rule,  no  doubt,  is  to  leave  the  court  free  in  this 
particular,  since  from  the  very  nature  of  the  proceeding  much  must 
be  left  to  its  discretion.*  A  substantial  compliance  with  the  provi- 
sions of  the  statute  is  deemed  sufficient.'  It  is  obvious,  however,  that 
whatever  is  not  said  in  an  affidavit  of  defense  is  taken  not  to  exist.  ^ 
Where  a  judgment  was  erroneously  ordered  and  entered,  an  affidavit 
of  merits  is  not  essential.®  In  a  case  where  a  plaintiff  takes  a  rule 
for  judgment  for  his  whole  claim  for  want  of  a  sufficient  affidavit 
of  defense,  he  is  not  in  a  position  to  ask  that  judgment  be  entered 
for  that  part  of  his  claim  which  is  practically  admitted  to  be  due  in 
the  affidavit.*®  The  constitutional  right  of  trial  by  jury  is  not  denied 
by  a  rule  authorizing  judgment  for  the  plaintiff  for  want  of  a  sufficient 
affidavit  of  defense  in  actions  ex  contractu  in  which  the  plaintiff  has 
filed  a  supporting  affidavit** 

Pleas  in  Abatement 

102.  In  General. — Pleas  in  abatement,  as  distinguished  from  pl^as 
which  go  to  the  merits  of  the  case,  and  dilatory  pleas  generally,  are 
regarded  by  the  courts  with  disfavor,**  and  therefore  the  matter 
pleaded  must  be  stated  with  the  highest  degree  of  certainty  attain- 
able in  a  plea.*^     Because  of  this  disfavor,  pleas  of  this  character 

2.  Gandy  v.  Weckerly,  220  Pa.  St.  141  N.  W.  501,  47  L.R.A.(N.S.)  863. 

285,  69  Atl.  858,  123  A.  S.  R.  691,  10.  Faux  v.  Fitler,  223  Pa.  St.  568, 

18  L.R.A.(N.S.)  434.  72  Atl.  891,  132  A.  S.  R.  742. 

8.  Patrick  v.  McManus,  14  Colo.  65,  11.  Fidelity,    etc.,     Co.    v.    United 

23  Pac.  90,  20  A.  S.  R.  253 ;  Naderhoff  States,  187  U.  S.  315,  23  S.  Ct.  120, 

V,  Benz,  25  N.  D.  165, 141  N.  W.  501,'  47  U.  S.  (L.  ed.)  194. 

47  L.R.A.(N.S.)  853.  12.  Wilms   v.   White,  26  Md.   380, 

4.  Jean  v.  Hennessy,  74  la.  348,  37  90  Am.  Dec.  113;  Capwell  v.  Sipe,  17 
N.  W.  771,  7  A.  S.  R.  486.  R.   I.  475,  23  Atl.   14,  33  A.   S.  R. 

5.  Law  V.  Waldron,  230  Pa.  St.  458,  890. 

79   Atl.    647,   Ann.   Cas.   1912A   467.  13.  Crawford  v.  Slade,  9  Ala.  887, 

6.  See  supra,  par,  32,  as  to  liberal  44  Am.  Dec.  463;  Watts  v.  Sweeney, 
rule  of  construction  generally.  127  Ind.  116,  26  N.  E.  680,  22  A.  S. 

7.  Riverside  Development  Co.  v.  R.  615;  Southard  v.  Hill,  44  Mfe.  92, 
Hartford  F.  Ins.  Co.,  105  Miss.  184,  69  Am.  Dec.  85;  Condon  Nat.  Bank 
62  So.  169,  Ann.  Cas.  1916D  1274.  v.  Rogers,  60  Ore.  189,  118  Pac.  846, 

Note:  21  Ann.  Cas.  671-672.  Ann.  Cas.  1914 A  101;  Capwell  v.  Sipe, 

8.  Lord  V.  Ocean  Bank,  20  Pa.  St.  17  R.  I.  475,  23  Atl.  14,  33  A.  S.  R. 
384,  59  Am.  Dec.  728.  890  and  note;  Worrell  v.  Kinnear  Mfg. 

9.  Naderhoff  v.  Benz,  25  N.  D.  165,  Co.,  103  Va.   719,   49   S.   E.   988,   2 
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will  not  be  received  unless  filed  within  the  time  prescribed  for  them ;  ** 
and  as  a  precaution  against  their  misuse  it  is  often  required  that 
they  be  verified.***  However,  a  plea  in  abatement  is  not  a  nullity,  if, 
although  not  precise  or  formal,  it  sufficiently  denies  the  averment 
of  the  complaint  on  which  it  is  predicated.*^  It  is  a  general  rule 
that  an  answer  in  abatement  must  precede  an  answer  in  bar;*' 
that  pleas  in  abatement' and  in  bar  cannot  be  pleaded  together;** 
and  that  the  issue  on  a  plea  in  abatement  must  be  tried  first  and 
separated.**  Under  these  general  principles,  by  pleading  over  in  bar, 
a  party  waives  all  pleas  in  abatement,**^  in  this  respect  including 
among  pleas  in  bar  the  general  issue,*  as  well  as  special  pleas.- 
And  if  an  objection  affording  a  basis  for  the  plea  is  not  taken  by 
demurrer  or  answer,  it  is  waived.'     It  is  a  familiar  saying  that  a 

Ann.  Cas.  997.  See  supra,  par.  88,  S.  (L.  ed.)  354;  Kem  v,  Huide- 
as  to  demurrer  for  uncertainty;  and  koper,  103  U.  S.  485,  26  U.  S.  (L.  ed.) 
supra,  par.  79,  as  to  demurrer  to  plea  354;  Roberts  v.  Lewis,  144  U.  S.  653, 
in  abatement  12  S.  Ct.  781,  36  U.  S.  (L.  ed.)  579; 

14.  Huntley  v.  Holt,  59  Conn.  102,  Texas,  etc.,  R.  Co.  v.  Hill,  237  U.  S. 
22  Atl.  34,  21  A.  S.  R.  71;  Brown  208,  35  S.  Ct.  575,  59  U.  S.  (L.  ed.) 
V.  Saul,  4  Mart.  N.  S.  (La.)  434,  16  918;  Missouri  Pac.  R.  Co.  v.  Meeb,  69 
Am.  Dec.  175;  Newbegin  v.  Langley,  Fed.  753,  32  U.  S.  App.  691,  16  C. 
39  Me.  200,  63  Am.  Dec.  612 ;  Mitchell  C.  A.  510,  30  L.R.A.  250 ;  West  Win- 
V.  Union  L.  Ins.  Co.,  45  Me.  104,  71  sted  Sav.  Bank,  etc.,  Ass'n  v.  Ford, 
Am.  Dec.  529;  Cook  v.  Southwick,  9  27  Conn.  282,  71  Am.  Dec.  66;  Watts 
Tex.  615,  60  Am.  Dec.  181.  v.  Sweeney,  127  Ind.  116,  26  N.  E. 

15.  Western  Union  Tel.  Co.  v.  State,  680,  22  A.  S.  R.  615 ;  Sheridan  Gas, 
165  Ind.  492,  76  N.  E.  100,  6  Ann.  etc.,  Co.  v.  Pearson,  19  Ind.  App.  252, 
Cas.  880,  3  L.R.A.(N.S.)  153;  Cook  49  N.  E.  357,  65  A.  S.  R.  402;  Gaines 
V.  Thomhill,  13  Tex.  293,  65  Am.  Dec.  v.  Park,  3  B.  Mon.  (Ky.)  223,  38 
63.  Am.  Dec.  185;  Simmons  v.  Thomas,  43 

16.  Eberly  v.  Moore,  24  How.  147,  Miss.  31,  5  Am.  Rep.  470;  Missouri 
16  U.  S.   (L.  ed.)  612.  Pac.  R.  Co.  v.  Cullers,  81  Tex.  382,  17 

17.  Smith  V.  Pedigo,  145  Ind.  361,  S.  W.  19,  13  L.R.A.  542;  Qayton  v. 
392,  33  N.  E.  777,  19  L.R.A.  433,  44  Dinwoodey,  33  Utah  251,  93  Pac.  723, 
N.  E.  363,  32  L.R.A.  838;  Brown  v.  14  Ann.  Cas.  926;  Randale  v.  Lou- 
Saul,  4  Mart.  N.  S.  (La.)  434,  16  storf,  126  Wis.  147,  105  N.  W.  663, 
Am.  Dec.  175.  5  Ann.  Cas.  371,  3  L.R.A.(N.S.)  470. 

18.  Strouse  v.  Leipf,  101  Ala.  433,       1.  Society  for  Propagation  of  Gos- 

14  So.  667,  46  A.  S.  R.  122,  23  L.R.A.  pel  v.  Pawlett,  4  Pet.  480,.  7  U.  S.  (L. 
622.  ed.)  927;  Yeaton  v.  Lynn,  5  Pet.  224, 

19.  Smith  V.  Pedigo,  145  Ind.  361,  8  U.  S.  (L.  ed.)  105;  Bailey  v.  Dozier, 
392,  33  N.  E.  777,  19  L.R.A.  433,  6  How.  23,  12  U.  S.  (L.  ed.)  328; 
44  N.  E.  363,  32  L.R.A.  838.  De  Sobry  v.  Nicholson,  3  Wall.  420, 

20.  Liter  v.  Green,  2  Wheat.  306,  18  U.  S.  (L.  ed.)  263;  Lasher  v.  Col- 
4  U.  S.  (L.  ed.)  246;  Minor  v.  Me-  ton,  225  111.  234,  80  N.  E.  122,  8  Ann. 
chanics'  Bank,  1  Pet.  46,  7  U.  S.  (L.  Cas.  367;  Drago  v.  Moso,  1  Speers 
ed.)  47;  Bailey  v.  Dozier,  6  How.  23,  Law  (S.  C.)  212,  40  Am.  Dec.  592. 
12  U.  S.  (L.  ed.)  328;  Scott  v.  Sand-  2.  Noonan  v.  Bradley,  9  Wall.  394, 
ford,  19  How.  393,  15  U.  S.  (L.  ed.)    19  U.  S.  (L.  ed.)  757. 

691 ;  Spencer  v.  Lapsley,  20  How.  264,       3.  Valley  Lumber,  etc.,  Co.  v.  Dries- 

15  U.  S.  (L.  ed.)  902;  Baltimore,  etc.,  sel,  13  Idaho  662,  93  Pac.  765,  13 
R.  Co.  V.  Harris,  12  Wall.  65,  20  U.   Ann.  Cas.  63,  15  L.R.A.(N.S.)   299; 
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plea  in  abatement  must  give  a  better  writ  to  the  plaintiff,  by  so 
correcting  his  mistake  that  he  may  avoid  it  in  a  new  writ ;  *  f or^ 
where  judgment  is  given  to  a  defendant  on  the  plea,  ordinarily,  it 
is  that  the  writ  be  quashed.*  A  plea  in  abatement  of  a  writ  may 
be  both  of  the  writ  and  the  declaration;  and  it  must  be  so  where 
it  is  intended  to  plead  in  abatement  only  to  a  part  of  the  writ,  and 
the  cause  of  abatement  arises  only  on  some  of  the  counts  in  the 
declaration.*  But  a  plea  in  abatement  is  iad,  where,  though  personal 
to  only  one  of  the  defendants,  it  goes  to  the  whole  suit.'  Where 
a  party  has  had  his  plea  in  abatement  passed  on  by  a  jui'y,  who 
found  against  him,  he  will  not  be  permitted  to  set  up  the  same 
matter  in  bar,  and  to  go  to  the  jury  again  on  it,®  for  a  judgment 
on  a  plea  in  abatement  following  issue  joined  thereon  and  trial  is 
final* 

103.  Matters  Pleadable  in  Abatement  Generally. — The  subject  mat- 
ter of  pleas  in  abatement  covers  a  wide  range,  being  generally  inclu- 
sive of  all  objections  not  covered  by  pleas  in  bar.*<^  Aside  from  the 
more  usual  grounds  of  the  plea,  such  as  want  of  jurisdiction  of  per- 
son; nonjoinder  of  parties;  pendency  of  another  action;  **  incapacity 
of  party  to  sue  or  to  maintain  the  action,^^  including  therein  the  objec- 
tion for  infancy,*'  objections  pleadable  in  abatement  may   relate 

Perkins  v.   Stimmel,   114  N.  Y.   359,  9,  74  Am.  Dec.  124 ;  American  Express 

21  N.  E.  729,  11  A.  S.  R.  659.  Co.  v.  Haggard,  37  111.  465,  87  Am. 

4.  American  Express  Co.  v.  Hag-  Dec.  257;  Commercial  Loan,  etc.,  Co. 
gard,  37  III.  465,  87  Am.  Dec.  267;  v.  Mailers,  242  111.  50,  89  N.  E.  661, 
Miller  v.  Ford,  4  Rich.  (S.  C.)  376,  134  A.  S.  R.  306,  17  Ann.  Cas.  224; 
65  Am.  Dec.  687.  Smith  v.  Pedigo,  145  Ind.  361,  392, 

5.  Miller  v.  Ford,  4  Rich.  (S.  C.)  33  N.  E.  777,  19  L.R.A.  433,  44  N.  E. 
376,  55  Am.  Dec.  687.  363,   32  L.R.A.    838 ;   Jones   v.    Ten- 

6.  Southard  v.  Hill,  44  Mo.  92,  69  nessee  Bank,  8  B.  Mon.  (Ky.)  122, 
Am.  Dec.  85.  46  Am.  Dec.  540;  Brown  v.  Saul,  4 

7.  Shannon  v.  Comstock,  21  Wend.  Mart.  N.  S.  (La.)  434,  16  Am.  Dec. 
(N.  Y.)  457,  34  Am.  Dec.  262.  See  175;  Brown  v.  Nourse,  55  Me.  230, 
infra,  par.  107  et  seq.,  as  to  pleas  92  Am.  Dec.  583;  Shivers  v.  Wilson, 
in  bar.  5  Har.  &  J.  (Md.)   130,  9  Am.  Dec. 

8.  Grand  Chute  v.  Winegar,  15  497;  Wilms  v.  White,  26  Md.  380,  90 
Wall.  355,  21  U.  S.  (L.  ed.)  170.  Am.  Dec.  113;  Boston  Glass  Manufac- 

9.  McCartee  v.  Chambers,  6  Wend,  tory  v.  Langdon,  24  Pick.  (Mass.)  49, 
(N.  Y.)  649,  22  Am.  Dec.  556.  35  Am.  Dec.  292;  Lanier  v.  Trigg,  6 

10.  See  Abatement  and  REViVAii,  Smedes  &  M.  (Miss.)  641,  45  Am. 
vol.  1,  p.  10  et  seq.  Dec.  293;  Moke  v.  Fellman,  17  Tex. 

11.  See  infra,  par.  104-106.  367,    67   Am.    Dec.    656;    Hilliker   v. 

12.  Society  for  Propagation  of  Gos-  Loop,  5  Vt.  116,  26  Am.  Dec.  286. 
pel  V.  Pawlett,  4  Pet.  480,  7  U.  S.  As  to  pleas  of  nul  tiel  corporation,  see 
(L.  ed.)  927;  Yeaton  v.  Lynn,  5  Pet.  Corporations,  vol.  iT,  p.  700. 

224,   8   U.   S.    (L.   ed.)    105;   People       13.  Best  v.  Strorg,  2  Wend.  (N.  Y.) 
V.  Stanford,  77  Cal.  360,  18  Pac.  85,   319,  20  Am.  Dec.  607;  Drago  v.  Moso, 
19  Pac.  693,  2  L.R.A.  92?  Brown  v.  1  Speers  L.  (S.  C.)  212,  40  Am.  Dee 
niius,  27  Conn.  84,  71  Am.  Dec.  49;   592. 
Mineral  Point  R.  Co.  v.  Keep,  22  111. 
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to  such  matters  as  misnomer  of  party;  ^*  variance  between  writ  and 
declaration ;  **  that  the  action  was  prematurely  brought  ox  that  the 
right  of  action  had  not  accrued,  at  the  commencement  of  the  suit;  *• 
or  want  of  jurisdiction  on  account  of  venue.*'  If  the  matter  of 
abatement  bo  extrinsic,  the  defendant  must  plead  it.  If  intrinsic, 
the  court  will  act  on  it  on  motion,  or  notice  it  of  itself.**  And 
in  general,  whether  an  answer  is  in  abatement  must  depend,  of  course, 
on  the  substance  and  not  the  form  of  it.** 

104.  Jurisdiction  of  Person. — ^When  the  want  of  jurisdiction 
appears  on  the  face  of  the  record,  the  objection  may  be  raised  by 
demurrer,  motion  to  dismiss  or  motion  in  arrest  of  judgment ;  *®  but 
if  the  want  of  jurisdiction  does  not  thus  appear  the  objection  should 
be  taken  by  answer  or  plea  in  abatement.*  Pleas  of  this  character 
should  be  put  in  before  a  plea  to  the  merits,  and  the  question  of 
jurisdiction  is  waived  by  a  neglect  to  plead  it.*  But  filing  a  plea 
to  the  merits  before  filing  a  plea  in  abatement  to  the  jurisdiction  of 
the  court,  on  the  ground  of  citizenship,  is  not  a  waiver  of  the  ques- 
tion of  jurisdiction  under  the  act  of  Congress  of  March  3,  1875,  §  5, 
making  it  the  duty  of  the  federal  circuit  courts  to  dismiss  or  remand 
a  suit  not  involving  a  dispute  properly  within  the  jurisdiction.'  Since 
a  plea  in  abatement  raises  the  question  of  jurisdiction,  after  a  general 
appearance  the  jurisdiction  of  the  court  for  want  of  sufficient  process 

14.  Northwestern  Union  Packet  Co.  19.  Allin  y.  Connectieat  River  Lum- 
V.  Clough,  20  Wall.  528,  22  U.  S.  (L.  ber  Co.,  160  Mass.  560,  23  N.  E.  581, 
ed.)    406;    Lynes   v.    State,   5    Port.   6  L.R.A.  416. 

(Ala.)  236,  30  Am.  Dec.  557;  Proctor  20.  Ferry  v.  Miltimore  Elastic  Steel 

V.  Wells  Bros.  Co.,  262  111.  77,  104  Car  Wheel  Co.,  71  Vt.  457,  45  AtL 

N.  E.  186,  Ann.  Cas.  1915B  273  and  1035,  76  A.  S.  E.  787. 

note;    Trull    v.    Howard,    10    Cush.  1.  De  Sobry  v.  Nicholson,  3  Wall. 

(Mass.)    109,   57   Am.    Dec.   82   and  420,  18  U.  S.  (L.  ed.)  263;  Kirven  v. 

note;    Fisher  v.  Northrup,  79  Mich.  Virginia-Carolina   Chemical   Co.,   145 

287,  44N.  E.  610,7L.R.A.  629;Utica  Fed.  288,  76  C.  C.  A.  172,  7  Ann. 

Bank  v.  Smalley,  2  Cow.  (N.  Y.)  770,  Cas.  219;   St.  Louis,  etc.,  B.  Co.  v. 

14  Am.  Dec.  526.  Sutton,   169    Ala.    389,   55    So.    989, 

15.  Schoonhoven  v.  Gott,  20  111.  46,  Ann.  Cas.  1912B  366;  (Godfrey  v.  God- 
71  Am.  Dec.  247.  See  infra,  par.  155,  f rey,  17  Ind.  6,  79  Am.  Dec.  448 ; 
as  to  such  variance  generally.  McGregor  v.  Balch,  14  Vt.  428,  39  Am. 

16.  Walter  A.  Wood  Mowing,  etc.,  Dec.  231;  Snyder  v.  Philadelphia  Co., 
Mach.  Co.  V.  Caldwell,  54  Ind.  270,  54  W.  Va.  149,  46  S.  E.  366, 102  A.  S. 
23  Am.  Rep.  641 ;  Connecticut  F.  Ins.  R.  941, 1  Ann.  Cas.  225,  63  L.R.A.  896 ; 
Co.  V.  Moore,  154  Ky.  18,  156  S.  W.  Mankin  v.  Jones,  63  W.  Va.  373,  60 
867,  Ann.  Cas.  1914B  1106;  Clavton  S.  E.  248,  15  L.R.A.(N.S.)  214. 

V.  Dinwoodey,  33  Utah  251,  93  Pac.  2.  Bradstreet    v.    Thomas,   12    Pet. 

723, 14  Ann.  Cas.'926.  59,  9  U.  S.   (L.  ed.)  999;  Toland  v. 

17.  Snvder  v.  Philadelphia  Co.,  54  Sprague,  12  Pet.  300,  9  U.  S.  (L. 
W.  Va.  149,  46  S.  E.  366, 102  A.  S.  R,  ed.)  1093. 

941,  1  Ann.  Cas.  225,  63  L.R.A.  896.       3.  Missouri  Pac.  R.  Co.  v.  Meeh,  69 

18.  Tyler  v.  Hand,  7  How.  573,  12  Fed.  753,  16  C.  C.  A.  510,  30  L.R.A. 
U.  S.  (L.  ed.)  824.  250. 
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cannot  ordinarily  be  raised.^  Hence  it  is  that  this  plea  must  be 
in  person,  and  not  by  attorney,  because  to  ple^d  by  attorney  would 
admit  the  jurisdiction  of  the  court.*  In  common  with  pleas  gener- 
ally, a  plea-  to  the  jurisdiction  must  be  direct  and  certain,  and  so  it 
must  set  up  the  facts  which  go  to  show  want  of  jurisdiction.®  Where 
an  issue  of  fact  is  raised  by  the  plea  the  issue  is  an  independent  one, 
and  cannot,  it  has  been  held,  be  submitted  to  the  jury  for  determina- 
tion in  connection  with  other  issues  by  a  general  verdict.^ 

105.  Pendency  of  Another  Action. — ^At  law  the  pendency  of  a  for- 
mer action  between  the  same  parties  for  the  same  cause  is  pleadable 
in  abatement  to  a  second  action.®  But,  for  this  purpose,  the  original 
action  must  be  in  the  same  state  in  which  the  second  action  has  been 
brought.*  And  this,  generally  speaking,  is  the  rule  although  the 
courts  of  the  state  where  the  prior  suit  is  pending  had  complete 
jurisdiction,*^  and  the  two  suits  are  for  the  same  cause  of  action.** 
While  the  general  rule  is  as  stated,  the  converse,  however,  of  the 
proposition  in  personal  actions  is  not  true.  Hence  it  is  that  the 
commencement  of  another  suit  for  the  same  cause  of  action  in  the 
court  of  another  state  since  the  last  continuance  cannot  be  pleaded 
in  abatement  of  the  original  suit.**  A  defense  of  former  action 
pending  may  be  waived  by  the  failure  to  introduce  evidence  to  sup- 
port it  at  the  hearing.*'  The  dismissal  of  the  former  action  is  a 
sufficient  response  to  the  plea,**  and  the  defect  may  also  be  cured 
by  dismissing  the  prior  action  at  any  time  before  the  hearing.** 
In  a  case  where  a  plea  is  made  of  another  suit  pending  for  the  same 

4.  Snyder  v.  Philadelphia  Co^  64  63  S.  W.  454,  767,  66  L.R.A.  673.  And 
W.  Va.  149,  46  S.  E.  366,  102  A.  S.  R.  see  Abatement  and  Revival,  vol.  1, 
941,  1  Ann.  Cas.  225,  63  L.R.A.  896.  p.  10  et  seq. 

5.  Kirven       v.       Virginia- Carolina      9.  See  Abatement  and  Revr^al,  vol. 
Chemical  Co.,  145  Fed.  288,  76  C.  C.  1,  p.  15.    See  also  Renner  v.  Marshall, 
A.    172,   7   Ann.    Cas.    219;    Mineral  1  Wheat.  215,  4  U.  S.  (L.  ed.)  74. 
Point  R.  Co.  V.  Keep,  22  111.  9,  74       10.  Douglass  v.  Phenix  Ins.  Co.,  138 
Am.  Dec.  124.  N.  Y.  209,  34  A.  S.  R.  448,  20  L.R.A. 

6.  Ritchie  v.  Carpenter,  2  Wash.  512,  118. 

28  Pac.  380,  26  A.  S.  R.  877.  11.  Stanton  v.  Emhry,  93  U.  S.  548, 

7.  Kirven       v.       Virginia-Carolina  23  U.  S.  (L.  ed.)  983. 

Chemical  Co.,  145  Fed.  288,  76  C.  C.  12.  Renner  v.   Marshall,  1  Wheat. 

A.  172,  7  Ann.  Cas.  219.  215,  4  U.  S.  (L.  ed.)  74. 

8.  Mutual  L.  Ins.  Co.  v.  Brune,  96  13.  Heyward  v.  Farmers'  Min.  Co., 
U.  S.  588,  24  U.  S.  (L.  ed.)  737;  42  S.  C.  138,  19  S.  E.  963,  20  S.  E. 
Crawford  v.  Clute,  7  Ala.  157,  41  Am.  64,  46  A.  S.  R.  702,  28  L.R.A.  42. 
Dec.  92;  Crawford  v.  Slade,  9  Ala.  14.  Wilson  v.  Millikcn,  103  Kv.  165, 
887,  44  Am.  Dec.  463;  Bolander  v.  44  S.  W.  6G0,  82  A.  S.  R.  578,  42 
Gentry,  36  Cal.  105,  95  Am.  Dec.  L.R.A.  449  and  note;  Citizens'  Nat. 
162;  Scott  V.  Coleman,  5  Litt.  (Ky.)  Bank  v.  Forman,  111  Ky.  206,  63  S. 
349,  15  Am.  Dec.  71 ;  Wilson  v.  Milli-  W.  454,  757,  56  L.R.A.  673. 

ken,  103  Ky.  165,  44  S.  W.  660,  82  15.  Cook  v.  Cook,  159  N.  C.  46,  74 
A.  S.  R.  578,  42  L.R.A.  449 ;  Citizens'  S.  E.  639,  Ann.  Cas.  1914A  1137,  40 
Nat.  Bank  v.  Forman,  111  Ky.  206,   L.R.A.  (N.S.)  83. 
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cause,  the  court  may  compel  the  plEiintiflF  to  elect  whether  he  will 
submit  to  judgment  on  the  plea,  or  discontinue  the  first  suit.**  A 
plaintiff  who  brings  a  second  action  must  not  leaye  it  to  nice  investi- 
gation to  see  whether  the  two  causes  of  action  are  the  same ;  he  ought 
to  show  beyond  all  controversy  that  the  second  is  a  different  cause 
of  action  from  the  first  in  which  he  failed.*'  On  the  other  hand,  if  a 
party  pleads  a  former  suit  pending,  in  abatement  of  a  second  suit, 
he  must  allege  clearly  that  the  cause  of  action  of  the  first  is  identical 
with  that  of  the  second  suit;  otherwise,  his  plea  is  insufficient.*® 
The  pendency  of  an  action  in  a  national  court  held  for  the  same 
state  and  within  the  same  territory  may  be  pleaded  in  abatement 
of  a  subsequent  action  between  the  same  parties  commenced  in  a 
slate  court  for  the  same  subject  matter  and  seeking  the  same  kind 
of  relief,  since  in  such  case  the  jurisdiction  of  the  two  courts  is  domes- 
tic, and  not  foreign  to  each  other.*^ 

106.  Nonjoinder  or  Defect  of  Parties. — It  is  a  general  rule  that  the 
nonjoinder  of  necessary  parties  in  an  action  can  be  taken  advantage 
of  only  by  plea  in  abatement  or  answer,-^  unless  it  appears  on  the 
face  of  the  complaint,  in  which  case  it  may  be  taken  advantage  of 
by  demurrer  or  in  arrest  of  judgment.*  Where  the  defect  of  parties 
is  not  apparent  on  the  face  of  the  petition,  and  is  not  taken  advantage 
of  by  answer,  it  is  waived.*  As  a  general  rule  in  actions  in  form 
ex  delicto,  for  a  tort  committed  by  several,  the  plaintiff  may  sue 
any  of  them,  and  the  nonjoinder  of  others  cannot  be  pleaded  in 
abatement.'     But  a  nonjoinder  of  necessary  parties  plaintiff  in  an 

16.  Fleitas  v.  Cockrem,  101  U.  S.  469;  Robinson  v.  Smith,  3  Paige  (N. 
301,  25  U.  S.   (L.  ed.)   954.  Y.)   222,  24  Am.  Dec.  212;  State  v. 

17.  Agnew  v.  McElroy,  10  Smedes  Woram,  6  Hill  (N.  Y.)  33,  40  Am. 
&  M.   (Miss.)  552,  48  Am.  Dec.  772.  Dec.  378 ;  Rochester  Bank  v.  Monteath, 

18.  Crawford  v.  Clute,  7  Ala.  157,  1  Denio  (N.  Y.)  402,  43  Am.  Dec.  681; 
41  Am.  Dec.  92;  Beardsley  v.  Morri-  Deal  v.  Bogue,  20  Pa.  St.  228,  57 
son,  18  Utah  478,  56  Pac.  303,  72  A.  Am.  Dec.  702  and  note;  Gordon  v. 
S.  R.  795.  Goodwin,  2  Nott  &  McC.  (S.  C.)  70, 

19.  See  Abatement  and  Revival,  10  Am.  Dec.  573;  Hilliker  v.  Loop,  5 
vol.  1,  p.  18.  Vt.  116,  26  Am.  Dec.  286;   Nash  v. 

20.  Barton  v.  Petit,  7  Cranch  194,  Skinner,  12  Vt.  219,  36  Am.  Dec.  338 ; 
3  U.  S.  (L.  ed.)  313;  Jones  v.  Pitcher,  Roberts  v.  McLean,  16  Vt.  608,  42  Am. 
3  Stew.  &  P.  (Ala.)  135,  24  Am.  Dec.  Dec.  529.  See  also  Abatement  and 
716;  Lurton  v.  Gilliam,  1  Scam.  (111.)  Revival,  vol.  1,  pp.  53-54. 

577,    33   Am.   Dec.   430;    Johnson   v.  1.  Bell  v.   Layman,  1   T.   B.   Mon. 

Richardson,  17  111.  302,  63  Am.  Dec.  (Ky.)  39,  15  Am.  Dec.  83. 

369;  Macy  v.  Combs,  15  Ind.  469,  77  2.  Coulson  v.  Wing,  42  Kan.  507, 

Am.  Dec.  103;  Sheridan  Gas,  etc.,  Co.  22  Pac.  570,  16  A.  S.  R.  503;  Donnell 

v.  Pearson,  19  Ind.  App.  252,  49  N.  E.  v.  Walsh,  33  N.  Y.  43,  88  Am.  Dec 

357,  65  A.  S.  R.  402  and  note;  Chick  361.     See  generally,  supra,  par.   69, 

v.  Trevett,  20  Me.  462,  37  Am.  Dec.  as  to  waiver  generally. 

68;  Lothrop  v.  Arnold,  25  Me.  136,  3.  Whitney  v.  Stark,  8  Cal.  514,  68 

43  Am.  Dec.  256;  Le  P.^ge  v.  McCrea,  Am.  Dec.  360;  Low  v.  Mumford,  14 

1  Wend.   (N.  Y.)    164,  19  Am.  Dec.  Johns.  (N.  Y.)  426,  7  Am.  Dec.  469. 
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action  of  tort  arising  ex  contractu  may  be  taken  advantage  of  by  the 
defendant  by  plea  in  abatement  or  under  the  general  issue  on  the 
trial.  In  an  action  on  a  contract,  all  persons  in  whom  the  legal  inter- 
est vests  should,  in  general,  be  made  parties  plaintiff;  and  if  any  be 
omitted  whom  the  law  requires  to  be  joined,  the  defendant  may  take 
advantage  of  the  omission  on  the  trial,  under  the  general  issue,  as  the 
contract  proved  will  not  be  the  same  declared  on;  or  he  may  move 
in  arrest  of  judgment,  or  proceed  by  writ  of  error,  if  the  defect 
appears  on  the  record.*  From  this  standpoint  a  want  of  proper  plain- 
tiffs in  actions  on  contract  is  an  exception  to  the  merits,  and  should 
be  taken  advantage  of,  either  on  demurrer,  in  bar,  or  on  the  general 
issue,  but  not  in  abatement.*  On  the  joining  of  defendants,  the 
rule  is  that  if  their  liability  is  joint,  then  they  not  only  may  be 
joined,  but  must  be  joined ;  and  if  one  only  is  sued,  he  could  plead 
in  abatement  the  nonjoinder  of  the  other.*  It  has  been  held  that 
an  answer  setting  up  a  nonjoinder  of  parlies  plaintiff  is  defective 
if  it  does  not  show  that  the  omitted  party  or  parties  were  living  at 
the  time  the  complaint  was  filed." 

Pleas  in  Bar 

107.  In  General. — A  "bar,"  in  a  legal  sense,  is  a  plea  or  peremptory 
exception  of  a  defendant  sufficient  to  destroy  the  plaintiff's  action.* 
Pleas  of  this  character  are  not  to  receive  a  narrow  and  merely  techni- 
cal construction,  but  are  to  be  construed  according  to  their  entire 
subject  matter.  In  this  respect  there  is  a  difference  between  pleas 
in  bar  and  pleas  in  abatement.®  Pleas  in  bar  may  be  comprehended 
under  the  general  issue  or  general  denial  in  all  actions,^®  or  they 
may  include  defenses  which  are  required  to  be  pleaded  specially.^* 
Some  pleas  in  bar,  it  is  obvious,  are  peculiarly  applicable  to  actions 
tjx  contractu ;  others  relate  especially  to  actions  ex  delicto ;  **  while 
still  others  are  of  such  a  general  nature  that  they  may  relate  to  any 
form  or  character  of  civil  action  whatsoever.  In  this  last  named  class 
may  be  included  such  pleas  as  put  in  issue  the  representative  char- 
acter of  the  plaintiff;  ^^  or  such  as  proceed  on  the  theory  that  the 

4.  Scott  V.  Brown,  48  N.   C.  541,  13  U.  S.  (L.  ed.)  109;  Green  v.  Bogue, 
67  Am.  Dec.  256  and  note.  158  U.  S.  478,  15  S.  Ct.  975,  39  U.  S. 

5.  Baker  v.  Jewell,  6  Mass.  460,  4  (L.   ed.)    1061    (stating  the   rule   in 
Am.  Dec.  162;  Scott  v.  Brown,  48  N.  C.  equity).    See  supra,  par.  102. 

541,  67  Am.  Dec.  256.  10.  See  infra,  par.  122. 

6.  Fatten  v.  Magrath,  Rice  L.   (S.       11.  See  infra,  par.  125. 

C.)  162,  33  Am.  Dec.  98  and  note.  12.  See  infra,  par.  109,  for  pleas 

7.  Decgan  v.  Deegan,  22  Nev.  185,  in  bar  in  actions  ex  contractu;  infra, 
37  Pac.  360,  58  A.  S.  B.  742.  par.  110,  for  pleas  in  bar  in  actions 

8.  Norton  v.  Winter,  1  Ore.  47,  62  ex  delicto. 

Am.  Dec.  297.  13.  Noonan  v.  Bradley,  9  Wall,  394, 

9.  Withers  v.  Greene,  9  How.  213,   19  U.  S.  (L.  ed.)  757. 
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plaintiff  is  not  the  real  party  in  interest;  ^^  or  such  as  rest  on  a 
former  recovery.**  Pleas  in  bar  include  also  such  matters  as  a  prom- 
ise to  forbear  to  sue;  *•  strikes;  *'  and  inevitable  accident,  or  act  of 
God.  .  Negligence  may,  however,  nullify  this  defense.**  Ordinarily, 
matter  which  is  available  by  plea  in  abatement  cannot  be  made  avail- 
able by  plea  in  bar.**  And  it  is  a  rule  that  one  plea  in  bar  is  not 
waived  by  the  existence  of  another  plea  in  bar,  though  the  two  may 
be  inconsistent  with  each  other.  The  remedy  of  the  plaintiff  in 
such  case  is  not  by  demurrer,  but  by  motion  to  strike  out  one  of  the 
pleas,  or  to  compel  the  defendant  to  elect  by  which  he  will  abide. 
But  there  is  no  inconsistency  in  the  pleas  where  the  averments  of 
both  may  be  true.^®  If  a  defendant  pleads  several  pleas  in  bar, 
either  of  which  is  defense  to  the  whole  action,  and  one  be  found  in 
his  favor,  he  is  entitled  to  judgment.* 

108.  Confession  and  Avoidance  Generally. — ^A  defense  in  the  nature 
of  a  confession  and  avoidance,  to  be  available,  must  be  pleaded.' 
The  plea  must  impliedly  admit  that  the  allegations  sought  to  be 
avoided  are  true,*  and,  in  common  with  all  pleas  in  bar,  must  admit 
the  ability  of  the  plaintiff  to  sue.^  Since  an  answer  to  be  good 
must  overcome  the  case  made  by  the  complaint,  it  follows  that  if 
the  facts  in  the  complaint  are  admitted,  the  answer  must  state  other 
facts,  sufficient,  if  true,  to  defeat  the  action.*  And  because  of  the 
nature  of  a  plea  in  confession  and  avoidance,  it  is  clear  that  an 
answer  cannot  be  both  a  denial  and  a  valid  plea  in  confession  as  to 
the  same  matter.  In  other  words  it  cannot  confess  its  truth  and 
deny  it  at  the  same  time.*  However,  the  fact  that  a  special  plea  of 
confession  and  avoidance  sets  up  defenses  which  would  be  admissible 
in  evidence  under  the  general  issue  does  not  make  the  plea  bad.' 
Under  certain  provisions  of  statute  defenses  in  avoidance  of  an  action 

14.  Tregear  v.  Etiwanda  Water  Co.,  2.  Lowe  v.  Prospect  Hill  Cemetery 
76  Cal.  537,  18  Pac.  658,  9  A.  S.  R.  Ass'n,  58  Neb.  94,  78  N.  W.  488,  46 
245;  Goodrich  v.  Reynolds,  31  IlL  490,   L.R.A.  237. 

83  Am.  Dec.  240.  3.  Hill  v.  Mendenhall,  21  Wall.  453, 

15.  See  infra,  par.  112.  22  U.   S.    (L.  ed.)    616;   Dunlevy  v. 

16.  Staver  v.  Missimer,  6  Wash.  173,  Fenton,  80  Vt.  505,  68  Atl.  651,  130 
32  Pac.  995,  36  A.  S.  R.  142  and  note.  A.  S.  R.  1009. 

17.  International,  etc.,  R.  Co.  v.  Tis-  4.  Yeaton  v.  Lynn,  5  Pet.  224,  8 
dale,  74  Tex.  8, 11  S.  W.  900,  4  L.R.A.  U.  S.  (L.  ed.)  105. 

545.  5.  Gillette  v.  Bullard,  20  WaU.  571, 

18.  The  Mabey,  14  Wall.   204,  20   22  U.  S.  (L.  ed.)  387. 

U.  S.    (L.  ed.)   881.  6.  Bowlus  v.  Phoenix  Ins.  Co.,  133 

19.  Clayton  v.  Dinwoodey,  33  Utah  Ind.  106,  32  N.  E.  319,  20  L.R.A.  400 ; 
251,  93  Pac.  723,  14  Ann.  Cas.  926.  Vandalia  R.  Co.  v.  State,  166  Ind.  219, 

20.  Noonan  v.  Bradley,  9  Wall.  394,  76  N.  E.  980,  117  A.   S.  R.   370. 
19  U.  S.  (L.  ed.)  757.  7.  Baltimore  Belt  R.  Co.  v.  Sattler, 

1.  Harris  v.  Wall,  7  How.  693,  12  100  Md.  306,  59  Atl.  654,  3  Ann.  Cas. 
U.  S.  (L.  ed.)  875.  660. 
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must  be  alleged  in  the  answer,  in  order  to  avail  the  defendant; 
and  this  although  it  is  first  disclosed  by  the  plaintiff's  evidence.^ 
109.  Pleas  in  Bar  in  Actions  ex  Contractu. — ^While  the  defenses 
in  bar  mentioned  in  this  paragraph  are  applicable  ordinarily  to 
actions  on  contract,  it  is  not  intended  to  declare  them  exclusively 
so,  as  it  is  apparent  that  cases  may  arise  ex  delicto  to  which  certain 
of  the  defenses  named  may  be  applicable,  as,  for  example,  release, 
discharge,  accord  and  satisfaction,  arbitration  and  award.*  A  great 
number  of  cases  relate  to  pleas  in  bar  based  on  the  absence  of  some 
essential  of  contract  in  the  instrument  sued  on,  which  though  not 
patent  from  the  instrument  itself  nevertheless  goes,  when  proved,  ta 
its  validity  and  precludes  recovery  thereon.  Defenses  of  this  character 
include  such  as  those  based  on  fraud,*®  mistake,**  menace,  duress,** 
and  undue  influence.  Other  defenses  may  be  directed  toward  the 
question  of  the  unlawfulness  of  the  contract  sued  on;*'  while 
others  may  admit  the  original  validity  of  the  contract,  but  lay 
the  defense  thereto  in  payment,**  or  performance,**   or  offer  to 

8.  Mulry  v.  Mohawk  Valley  Ins.  Co.,   surance  Co.  of  North  America,  69  Tex. 

5  Gray  (Mass.)  541,  66  Am.  Dec.  380.  353,  6   S.   W.   605,   5   A.   S.   B.   63 

9.  See  generally.  Accord  and  Saiv  (pleading  ignorance  of  contract  but 
isPAcnoN,  vol.  1,  p.  176;  Arbitration  not  fraud) ;  Parkhurst  v.  Sumner,  23 
AND  Award,  vol.  2,  p.  350;  Release,  Vt.  538,  56  Am.  Dec.  94;  Cunningham 
etc.  V.  Smith,  10  Grat.  (Va.)  255,  60  Am. 

10.  Dickson  v.   Burk,   6  Ark.  412,  Dec.  333. 

44  Am.  Dec.  521;  Ferrall  v.  Bradford,  11.  Dolvin  v,  American  Harrow  Co., 

2  Fla.  508,  50  Am.  Dec.  293;  Gress  125  Ga.  699,  54  S.  E.  706,  28  L.R.A. 
V.  Knight,  135  Ga.  60,  68  S.  E.  834,  (N.S.)  785;  Gains  v.  Park,  3  B.  Mon. 
31  L.R.A.(N.S.)  900  and  note;  Good-  (Ky.)  223,  38  Am.  Dec.  185. 

rich  V.  Reynolds,  31  111.  490,  83  Am.  12.  Harris  v.  Carmody,  131  Mass. 
Dec.  240 ;  Ambler  v.  Whipple,  139  III.  51,  41  Am.  Rep.  188.  See  also  Du- 
311,  28  N.  E.  841,  33  A.  S.  R.  202;  ress,  vol.  9,  p.  731. 
Bell  V.  Eaton,  28  Ind.  468,  92  Am.  13.  See  infra,  par.  113. 
Dec.  329 ;  Sass  v.  Thomas,  6  Ind.  Ter.  14.  Morsell  v.  Hall,  13  How.  212, 
60,  89  S.  W.  656,  11  L.R.A.(N.S.)  14  U.  S.  (L.  ed.)  117;  Chicago,  etc., 
260 ;  Clapp  v.  Cedar  County,  5  la.  15,  R.  Co.  v.  Provolt,  42  Colo.  103,  93 
68  Am.  Dec.  678;  Guild  v.  Atchison,  Pac.  1126, 16  L.R.A.  (N.S.)  587;  John- 
etc,  R.  Co.,  57  Kan.  70,  45  Pac.  82,  ston  v.  Allen,  22  Fla.  224,  1  A.  S.  R. 
57  A.  S.  R.  312,  33  L.R.A.  77;  Dant  180;  Thomas  v.  Clarkson,  125  Ga.  72, 
V.  Head,  90  Ky.  255,  13  S.  W.  1073,  54  S.  E.  77,  6  L.R.A.(N.S.)  658;  Lan- 
29  A.  S.  R.  369;  Huston  v.  Williams,   dry  v.  Baughnon,  17  La.  82,  36  Am. 

3  Blackf.  (Md.)  170,  25  Am.  Dec.  Dec.  606 ;  Starratt  v.  Mullen,  148  Mass. 
84  and  note;  Banks  v.  McCosker,  82  570,  20  N.  E.  178,  2  L.R.A.  697;  Rus- 
Md.  518,  34  Atl.  539,  51  A.  S.  R.  478;  sell  v.  Fabyan,  28  N.  H.  643,  61  Am. 
Nichols  V.   Stevens,   123  Mo.   96,   25   Dec.  629. 

8.  W.  578,  27  S.  W.  613,  45  A.  S.  R.  15.  Washington  v.  Ogden,  1  Black 

614;  Warren  v.  Union  Bank,  157  N.  450,  17  U.  S.  (L.  ed.)  203;  Remy  v. 

Y.  259,  51  N,  E.  1036,  68  A.  S.  R.  Olds,  99  Cal.  XIX,  34  Pac.  216,  21 

777,43  L.R.A.  256;  Saunders  v.  Stotts,  L.R.A.  645  (to  the  effect  that  the  act 

6  Ohio  380,  27  Am.  Dec.  263 ;  Sterling  of  God  cannot  excuse  failure  to  per- 
V.  Mercantile  Mut.  Ins.  Co.,  32  Pa.  St.  form  a  contract  so  as  to  g^ve  a  person 
75,  72  Am.  Deo.  773;  Morrison  v.  In-  the  right  to  recover  upon  it  without 
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perform,**  or  release/'  or  discharge  in  bankruptcy/®  or  a  former 
recovery  thereon.**  In  certain  cases  the  defense  may  be  an  accord  and 
satisfaction ;  *^  or  the  defendant  may  contend  that  the  obligation  is  no 
longer  existent  because  of  a  rescission/  or  a  novation.*  Still  other  de- 
fenses may  assert  freedom  from  liability  on  the  ground  of  an  alteration 
of  the  contract,  or  its  cancellation,  or  for  a  failure  of  consideration.* 
110.  Pleas  in  Bar  in  Actions  ex  Delicto. — Justfication  for  an  act, 
as  a  defense  in  bar,  must,  of  course,  vary  with  the  nature  of  the 
action  itself.  It  may  rest  on  legal  authority,  as  in  the  case  of  the 
act  of  an  officer  done  by  virtue  of  a  writ  duly  issued ;  *  or  it  may  be 
predicated  on  license  or  personally  granted  authority ;  ^  or  it  may 

performance,  although  for  the  purpose  (trespass);  Ming  v.  Suggett,  34  Mo. 

of   a   defense  nonperformance  might  3()4,  86  Am.  Dee.  112. 

be  thereby  excused).  1.  Georgia  Home  Ins.  Co.  v.  Wear- 

16.  Carroll  v.  Peake,  1  Pet.  18,  7  ten,  113  Ala.  479,  22  So.  288,  59  A. 
U.  S.  (L.  ed.)  34;  Loughborough  v.  S.  R.  129;  Dunbar  v.  American  Tele- 
McNevin,  74  Cal.  250,  14  Pac.  369,  phone,  etc.,  Co.,  224  111.  9,  79  N.  E. 
15  Pac.  773,  6  A.  S.  R.  435;  Supply  423,  8  Ann.  Cas.  57, 115  A.  S.  R.  132; 
Ditch  Co.  V.  Elliott,  10  Colo.  327,  15  Mabin  v.  Webster,  129  Ind.  430,  28 
Pac.  691,  3  A.  S.  R.  586.  N.  E.  863,  28  A.  S.  R.  199  and  note; 

17.  Burdell  v.  Denig,  92  U,  S.  716,  Thompson  v.  Munger,  15  Tex.  523,  65 
23  U.  S.  (L.  ed.)  764  (as  to  receipt  Am.  Dec.  176;  Crompton  v.  Beedle, 
used  only  to  reduce  the  amount  of  the  83  Vt.  287,  75  Atl.  331,  Ann.  Cas. 
recovery,  and  not  as  a  complete  bar) ;  1912A  399,  30  L.R.A.(N.S.)  748. 
Vindicator  Consol.  Gold  Min.  Co.  v,  2.  See  generally.  Novation,  vol.  20, 
Pirstbrook,  36  Colo.  498,  86  Pac.  313,  p.  363. 

10  Ann.  Cas.  1108  (action  to  recover       3.  Mead  v.  Hughes,  15  Ala.  141,  50 

for  death  of  employee);  Johnson  v.  Am.  Dec.  123;  Bradshaw  v.  Newman, 

Cooke,  85  Conn.  679,  84  Atl.  97,  Ann.  Breese   (111.)    133,  12  Am.  Dec.  149; 

Cas.  1913C  275;  Ohio,  etc.,  R.  Co.  v.  Baldwin  v.  Banks,  20  111.  48,  71  Am. 

Selby,  47  Ind.  471,  17  Am.  Rep.  719  Dec.  249  and  note ;  Farmers' Sav.  Bank 

(action  for  negligence  in  carrving  pas-  v.  Arispe  Mercantile  Co.,  139  la.  246, 

senger) ;  Kimball  v.  Wilson,"  3  N.  H.  117  N.  W.  672,  130  A.  S.  R.  324,  23 

96,  14  Am.  Dec.  342;  Gandy  v.  Week-  L.R.A.(N.S.)   889;  Benton  v.  Benton, 

erly,   330  Pa.   St.  385,   69   Atl.   858,  78  Kan.  366,  97  Pac.  378, 130  A.  S.  R. 

123   A.   S.   R.   691,  18   L.R.A.(N.S.)  376,  27  L.R.A.(N.S.)  300;  Dobson  v. 

434;  Robinson  v.  St.  Johnsbury,  etc.,  Pearce,  12  N.  Y.  156,  62  Am.  Dec. 

R.  Co.,  80  Vt.  129,  66  Atl.  814.  12  152;  Lord  v.  Ocean  Bank,  20  Pa.  St. 

Ann.  Cas.  1060,  9  L.R.A.(N.S.)  1249.  384,   59   Am.   Dec.   728;   Brantley  v. 

18.  Peck  V.  Jenness,  16  N.  H.  516,  Thomas,  22  Tex.  270,  73  Am.  Dec. 
43  Am.  Dec.  573 ;  Cunningham  v.  Buck-  264 ;  Hatch  v.  Hyde,  14  Vt.  25,  39 
lin,  8  Cow.  (N.  Y.)  178,  18  Am.  Dec.  Am.  Dec.  203. 

432;  Shippey  v.  Henderson,  14  Johns.       4.  United     States     v.     Morris,     10 

<N.  Y.)  178,  7  Am.  Dee.  458;  Argall  Wheat.  146,   6  U.   S.    (L.  ed.)    314; 

V.  Jacobs,  87  N.  Y.  110,  41  Am.  Rep.  Pierce   v.    Hill,   9   Port.    (Ala.)    151, 

357;  Sterling  v.  Mercantile  Mut.  Ins.  33  Am.  Dec.  306;  Jennings  v.  Carter, 

Co.,  32  Pa^  St.  75,  72  Am.  Dec.  773.  2  Wend.    (N.  Y.)   446,  20  Am.  Dec. 

19.  See  infra,  par.  111.  635;  Van  Etten  v.  Hurst,  6  Hill  (N. 

20.  Yelton  v.  Evansville,  etc.,  R.  Co.,  Y.)  311,  41  Am.  Dee.  748. 

134  Ind.  414,  33  N.  E.  629,  21  L.R.A.       5.  Rasor  v.  Quails,  4  Blackf.  (Ind.) 
158    (action   to  recover  for  death  of  286,  30  Am.  Dec.  658 ;  Knowles  v.  Dow, 
intestate) ;  Heim  v.  Carron,  11  Smedes   22  N.  H.  387,  55  Am.  Dec.  163. 
&  M.    (Miss.)    361,  49   Anu  Dec.  65 
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be  a  plea  allegmg  a  seizure  for  a  forfeiture;  *  or^a  plea  of  liberum 
tenementum,'  In  actions  such  as  those  for  libel  or  slander,  the  plea 
of  justification  may  be  based  in  the  truth  of  the  words  written  or 
spoken,*  or  in  "privilege,"  as  a  partial  defense  in  mitigation  of  dam- 
ages only,*  or  as  a  defense  conditioned  on  the  truth  of  the  words 
charged  to  have  been  uttered.*^  Other  pleas  in  bar  in  actions  ex 
delicto  comprehend  those  based  on  contributory  negligence,*^  oi* 
assumed  risk.**  It  is  obvious  that  in  those  states  where  a  showing 
as  to  contributory  negligence  is  a  part  of  the  plaintiff's  case  in  chief,** 
the  plaintiff  must  allege  and  show  that  there  was  no  fault  or  negli- 
gence on  his  part.  But  a  general  averment  makes  the  complaint 
good  on  the  question  of  contributory  negligence,  unless  the  facts 
specifically  pleaded  clearly  show  that  the  plaintiff  was  negligent** 
In  some  jurisdictions,  the  rule  is  that  contributor}'^  negligence  may 
be  shown  under  a  general  denial.  Other  jurisdictions  hold  to  the 
pule  that  this  is  an  affirmative  defense,  and,  as  such,  must  be  specifi- 
cally alleged  in  order  to  admit  proof  thereon,  as  is  also  assumption 
of  risk  as  a  defense.***  According  to  the  doctrine  of  comparative 
negligence,  contributory  negligence,  in  actions  for  personal  injuries, 

6.  Gelston  v.  Hoyt,  3  Wheat.  246,  Southern  R.  Co.,  136  Ala.  177,  33  So. 
4  U.  S.  (L.  ed.)  381.  932,  96  A.  S.  R.  19;  Anniston  Electric, 

7.  Ft.  Dearborn  Lodge  v.  Klein,  115  etc.,  Co.  v.  Rosen,  159  Ala.  195,  48 
111.  177,  3  N.  E.  -272,  56  Am.  Rep.  So.  798,  133  A.  S.  R.  32;  Broscbart  v. 
133.  Tuttle,  59   Conn.   1,  21  Atl.  925,  11 

8.  Hollenbeck  v.  Ristine,  105  la.  488,  L.R.A.  33 ;  East  Tennessee,  etc.,  R.  Co. 
75  N.  W.  355,  67  A.  S.  R.  306;  Castle  v.  Kane,  92  Ga.  187,  18  S.  E.  18,  22 
V.  Houston,  19  Kan.  417,  27  Am.  Rep.  L.R.A.  315 ;  Indianapolis,  etc.,  R.  Co. 
127;  Lydiard  yx  Daily  News  Co.,  110  v.  Rutherford,  29  Ind.  82,  92  Am.  Dec. 
Minn.  140,  124  N.  W.  985,  19  Ann.  336;  Phenix  Ins.  Co.  v.  Pennsylvania 
Cas.  985;  Nott  v.  Stoddard,  38  Vt.  Co.,  134  Ind.  215,  33  N.  E.  970,  20 
25,  88  Am.  Dec.  633.  But  see  Alder-  L.R.A.  405;  Anderson  v.  Minneapolis, 
man  v.  French,  1  Pick.  (Mass.)  1,  11  etc.,  R.  Co.,  103  Minn.  224,  114  N.  W. 
Am.  Dec.  114  (holding  that  the  truth  1123,  14  L.R.A.  (N.S.)  886;  McGbee  v. 
of  a  charge  is  not  evidence  under  gen-  Norfolk,  etc.,  R.  Co.,  147  N.  C.  142, 
eral  denid  to  mitigate  damages  in  cer-  60  S.  E.  912,  24  L.R.A. (N.S.)  119; 
tain  actions  of  slander).  Switzer  v  Sherwood,  80  Wash.  19,  141 

9.  Billet  V.  Times-Democrat  Pub.  Pac.  181,  Ann.  Cas.  1917A  216;  Swope 
Co.,  107  La.  751,  32  So.  17,  58  L.R.A.  v.  Keystone  Coal,  etc.,  Co.,  (W.  Va.) 
62.  89  S.  E.  284,  L.R.A.1917A  1128. 

10.  Belknap  v.  Ball,  83  Mich.  583,  12.  Western  Stone  Co.  v.  Whalen, 
47  N.  W.  674,  21  A.  S.  R.  622,  11  151  III.  472,  38  N.  E.  241,  42  A.  S.  R. 
L.R.A.  72.  244;  B.  Shoninger  Co.  v.  Mann,  219 

11.  Watkinds  v.  Southern  Pac.  Co.,  111.  242,  76  N.  E.  354,  3  L.R.A. (N.S.) 
38  Fed.  711,  4  L.R.A.  239  and  note;  1097. 

Liouisville,  etc.,  R.  Co.  v.  Hall,  87  Ala.  13.  See  supra,  par.  48. 

708,   6   So.   277,   13   A.    S.   R.   84,  4  14.  Evansville,  etc.,  R.  Co.  v.  Crist, 

L.R.A.  710;  North  Birmingham  St.  R.  116  Ind.  446,  19  N.  E.  310,  9  A.  S.  R. 

Co.  V.  Calderwood,  89  Ala.  247,  7  So.  865  and  note,  2  L.R.A.  450;  Bouchard 

360,  18  A.  S.  R.  105;  Alabama  Great  v.   Central   Vermont   R.    Co.,   87   Vt. 

Southern  R.  Co.  v.  Frazier,  93  Ala.  45,  399,  89  Atl.  475,  L.R.A.1915C  33. 

9  So    303,  30  A.  S.  R.  28;  Nash  v.  15.  See  infra,  par.  125. 
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operates  merely  iti  diminution  or  reduction  of  damages  in  propor- 
tion to  the  default  attributable  to  the  injured  person.**  Under  cer- 
tain statutes  the  defense  of  contributory  negligence  may  not  be 
interposed ;  *'  or  it  may  be  that  the  defense  is  limited  to  a  special 
class  of  actions;  *®  or  again,  this  defense  may  not  be  available  where 
,the  injuries  complained  of  were  caused  by  the  wanton  or  wilful  mis- 
conduct of  the  defendant. *•  It  is  a  general  rule  that  whenever  one 
justifies  an  act  which  in  itself  constitutes  at  common  law  a  wrong, 
on  the  process,  order  or  authority  of  another,  he  must  set  forth  sub- 
stantially and  in  a  traversable  form  the  process,  order  or  authority 
relied  on.  In  such  a  case,  no  mere  averment  of  its  legal  effect  with- 
out other  statement  will  answer.*®  In  some  cases  matter  of  justifi- 
cation or  excuse  cannot  be  given  in  evidence  under  the  plea  of  not 
guilty,  but  must  be  specially  pleaded.*  In  other  cases,  hpwever,  it 
IS  sufficient  to  plead  the  general  issue.*  Still  another  phase  of  justifi- 
cation is  found  in  the  plea  of  self-defense;  and  this  may  be  entered 
with  the  plea  of  not  guilty.'  But  a  tort  is  not  justified  in  a  plea 
showing  an  illegal  act,  even  though  such  act  was  committed  while 
abating  and  destroying  a  public  nuisance.* 

111.  Former  Recovery  as  Defense  Generally. — Since  it  is  a  rule  of 
law  that  there  can  be  only  one  recovery  on  one  cause  of  action,  a 
prior  judgment  is,  as  a  plea,  a  bar  to  the  maintenance  of  another  cause 
of  action  which  necessarily  involves  the  questions  already  litigated,* 

16.  Florida  Cent.,  etc.,  B.  Co.  v.  v.  United  States,  91  U.  S.  584,  23 
Foxworth,  41  Fla.  1,  25  So.  338,  79  U.  S.  (L.  ed.)  433;  Baker  v.  Cum- 
A.  S.  R.  149.  See  Negligence,  vol.  mings,  181  U.  S.  117,  21  S.  Ct.  678, 
20,  p.  145.  45   U.    S.    (L.   ed.)    776;   Beronio  v. 

17.  Boston,  etc.,  B.  Co.  v.  Hurd,  108  Southern  Pae.  R.  Co.,  86  Cal.  415,  24 
Fed.  116,  47  C.  C.  A.  615,  56  L.R.A.  Pac.  1093,  21  A.  S.  R.  57;  Welch  v. 
193;  McGannon  v.  Millers'  Nat.  Ins.  Sykes,  3  Oilman  (111.)  197,  44  Am. 
Co.,  171  Mo.  143,  71  S.  W.  100,  94  Dec.  689 ;  Gray  v.  Gillilan,  15  lU.  453, 
A.  S.  R.  778.  60  Am.  Dec.  761;  McConnel  v.  Kib- 

18.  Harmony  v.  Bingham,  12  N.  Y.  be,  33  111.  175,  85  Am.  Dec.  265; 
99,  62  Am.  Dec.  142.  Hannon  v.  Auditor  Public  Accounts, 

19.  Birmingham  Ry.,  etc.,  Co.  v.  123  111.  122,  13  N.  E.  161,  5  A.  S.  B. 
Jung,  161  Ala.  461,  49  So.  434,  18  502;  Cutler  v.  Cox,  2  Blackf.  (Ind.) 
Ann.  Cas.  557.  178, 18  Am.  Dec.  152 ;  CoflSn  v.  Knott, 

20.  Bean  v.  Beckwith,  18  Wall.  510,  2  G.  Greene  (la.)  582,  52  Am.  Dec. 
21  U.  S.  (L.  ed.)  849.  637;  Scott  v.  Coleman,  5  lit.   (Ky.) 

1.  Carson  v.  Wilson,  11  N.  J.  L.  349,  15  Am.  Dec.  71;  United  Soc.  v. 
43,  19  Am.  Dec.  368.  Underwood,  11  Bush    (Ky.)    265,  21 

2.  Nott  V.  Stoddard,  38  Vt.  25,  88  Am.  R«p.  214;  Keedy  v.  Long,  71  Md. 
Am.  Dec.  633.  385,  18  Atl.  704,  6  L.R.A.  759 ;  Hen- 

3.  Lee  Line  Steamers  v.  Robinson,  derson  v.  Staniford,  105  Mass.  504,  7 
218  Fed.  559, 134  C.  C.  A.  287,  L.R.A.  Am.  Rep.  551 ;  Barnes  v.  Gibbs,  31 
1916C  358.  N.  J.  L.  317,  86  Am.  Dec.  210 ;  Wood 

4.  Gray  v.  Ayres,  7  Dana  (Ky.)  v.  Jackson,  8  Wend.  (N.  Y.)  9,  22 
375,  32  Am.  Dec.  107.  Am.  Dec.  603;  Swedish- American  Nat. 

5.  Dickson  v.  Wilkinson,  3  How.  Bank  v.  Dickinson,  6  N.  D.  222,  69 
57,  11  U.  S.  (L.  ed.)  491;  Haldeman    N.  W.  455,  49  L.R.A.  285;  Gray  ▼. 
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or  which  might  have  been  litigated  in  the  former  action,  within  the 
issues  tendered  by  the  pleadings,*  but  not  matters  which  might  have 
been  litigated  under  issues  formed  by  additional  pleadings.'  That 
the  form  of  the  action  is  different  is,  however,  immaterial.  If  the 
cause  of  action  be  the  same,  the  judgment  in  the  first  will  be 
conclusive ;  ®  but  not  otherwise.  If  a  defense  or  set-off  may  or  may 
not  be  pleaded,  at  the  election  of  the  defendant,  and  is  not  pleaded, 
the  right  to  sue  on  it  as  an  independent  cause  of  action,  or  to  rely 
on  it  in  defense  to  another  action  by  the  same  plaintiff,  is  not  affected 
or  impaired  by  a  judgment  against  the  defendant.*  For  if  an  answer 
seeking  to  interpose  the  plea  of  res  judicata  leaves  in  doubt  what  was 
decided  in  the  former  action  the  ple'a  is  not  sufficient.*®  Unless  a 
final  judgment  or  decree  is  rendered  in  a  suit,  the  proceedings  are 
not  a  bar  to  a  subsequent  action.**  But  it  is  not  essential  to  the 
defense  of  a  former  recovery  that  the  plaintiff  should  have  prevailed 
in  the  former  suit.  It  is  only  necessary  that  the  trial  should  have 
been  on  the  merits;*^  and  it  may  be  that  a  decision  on  demurrer 
had  gone  to  the  merits  of  the  action.  If  so,  it  becomes  conclusive 
on  the  parties;  otherwise  it  is  not  a  bar  to  the  later  action.*'  So,  too, 
a  judgment  on  a  retraxit  is  as  much  a  bar  to  another  suit  for  the 
same  cause,  between  the  same  parties,  as  a  judgment  after  verdict;  ** 
and  is  also  a  dismissal  on  the  merits.**  But  a  nominal  plaintiff, 
suing  for  the  benefit  of  his  assignee,  cannot,  by  a  dismissal  of  the 
suit  under  a  collusive  agreement  with  the  defendant,  create  a  valid 
bar  against  any  subsequent  suit  for  the  same  cause  of  action.**  It  is 
obvious  that  when  a  defendant  who  has  obtained  judgment  in  his 

Pingry,  17  Vt.  419,  44  Am.  Dec.  345;  erally,  Sbt-opp  and  Counterolaim. 
Dewey  v.   St.   Albans  Trust  Co.,  60       10.  Bell  v.  Merrifield,  109  N.  Y.  202, 

Vt.  1,  12  Atl.  224,  6  A.  S.  R.  84.  16  N.  E.  55,  4  A.  S.  R.  436;  Fahey 

6.  Electric  Plaster  Co.  v.  Clue  Rap-  v.  Esterley  Mach.  Co.,  3  N.  D.  220, 
ids  City  Tp.,  81  Kan.  730,  106  Pac.  55  N.  W.  580,  44  A.  S.  R.  554;  La 
1079,  25  L.R.A.(N.S.)  1237;  Bell  v.  FoUett  v.  Mitchell,  42  Ore.  465,  69 
Merrifield,  109  N.  Y.  202,  16  N.  E.  Pac.  916,  95  A.  S.  R.  780. 

55,  4  A.  S.  R.  436;  Lawson  v.  Cona-  11.  Aurora  v.  West,  7  Wall.  82,  19 

way,  37  W.  Va.  159,  16  S.  E.  564,  U.  S.  (L.  ed.)  42. 

38  A.  S.  E.  17  and  note,  18  L.R.A.  627.  12.  Gray  v.  Pingry,  17  Vt.  419,  44 

See  also  Judgments,  vol.  15,  p.  962  Am.  Dec.  345. 

et  seq.  13.  Note:  44  A.  S.  R.  566. 

7.  Whitesell  v.  Strickler,  167  Ind.  14.  Coffman  v.  Brown,  7  Smedes  & 
602,  78  N.  E.  845,  119  A.  S.  R.  524.  M.  (Miss.)  125,  45  Am.  Dec.  299.    See 

8.  Cutler  v.  Cox,  2  Blackf.   (Ind.)  Judgments,  vol.  15,  p.  985. 

178, 18  Am.  Dec.  152 ;  Coffin  v.  Knott,  15.  United  States  v.  Parker,  120  U. 

2  G.  Greene   (la.)   582,  52  Am.  Dec.  S.  89,  7  S.  Ct.  454,  30  U.  S.  (L.  ed.) 

537;  Agnew  v.  McElroy,  10  Smedes  601;  Baker  v.  Cummings,  181  U.  S. 

6  M.  (Miss.)  552,  48  Am.  Dec.  772  117,  21  S.  Ct.  578,  45  U.  S.  (L.  ed.) 
and  note;  Gilchrist  v.  Bale,  8  Watts  776.  See  also  Judgments,  vol.  15,  p. 
(Pa.)  355,  34  Am.  Dec.  469.  983. 

9.  Roach  V.   Privett,   90  Ala.   391,  16.  Welch  v.  Mandeville,  1  Wheat. 

7  So.  808,  24  A.  S.  R.  819.    See  gen-   233,  4  U.  S.  (L.  ed.)  79. 
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favor,  after  the  rendition  thereof,  admits  the  justice  of  the  claim  sued 
on,  and  promises  to  pay  it,  the  former  judgment  may  not  be  a  bar 
to  an  action  on  such  new  promise.*'  It  has  been  held  that  an  action 
in  which  the  record  has  been  lost  cannot  be  pleaded  in  abatement 
of  a  subsequent  suit  for  the  same  cause.^® 

112.  Pleading  Former  Recovery. — ^As  a  general  rule,  a  former 
judgment  for  the  same  cause  of  action  may  be  given  in  evidence  under 
the  general  issue :  **  first  when  the  party  who  seeks  the  benefit  of 
it  had  no  opportunity  to  plead  it  specially;  and,  second,  in  those 
cases  in  which  other  matters  in  discharge  of  the  action  can  be  proved 
under  the  general  issue.  And  a  former  judgment,  when  admissible 
under  the  general  issue,  is  as  conclusive  as  if  specially  pleaded ;  -^  but 
it  operates  as  a  bar  by  way  of  estoppel  only  when  specially  pleaded.* 
While  technical  estoppel  must  be  pleaded  with  great  strictness,*  the 
rule  is  that  when  a  former  judgment  is  set  up,  in  bar  of  an  action, 
or  as  having  determined  the  entire  merits  of  the  controversy,  it  is 
not  required  to  be  pleaded  with  any  greater  strictness  than  any  other 
plea  in  bar,  or  any  plea  in  avoidance  of  the  matters  alleged  in  the 
antecedent  pleading  of  the  opposite  party.'  When  plea  of  a  former 
recovery  is  required  it  must  show  not  only  that  the  same  question  was 
tried,  but  also  that  the  same  cause  of  action  was  adjudicated  between 
the  parties;*  and  it  is  sometimes  held  that  such  a  plea  must  be 
accompanied  by  a  complete  record  of  all  the  pleadings  and  proceedings 
in  the  case  on  which  it  is  founded.*^  A  plea  in  bar  of  a  suit  on  a 
judgment  of  another  state  must  deny,  by  clear  and  positive  averments, 
every  fact  which  would  go  to  show  jurisdiction,  whether  with  refer- 
ence to  the  person  or  the  subject  matter.* 

113.  Illegality  of  Contract. — The  illegality  of  a  contract  may,  as 
a  general  rule,  be  pleaded  in  bar  in  an  action  on  it ; '  and,  because  of 

17.  Cook  V.  Vimont,  6  T.  B.  Mon.  17  Vt.  419,  44  Am.  Dec.  345  and  note. 
(Ky.)  284,  17  Am.  Dec.  157.  See  Judgments,  vol.  15,  p.  1046. 

18.  Travis  v.  Sitz,  135  Tenn.  156,  4.  Chase's  Case,  1  Bland  (Md.)  206, 
185  S.  W.  1075,  L.R.A.1917A  671.  17  Am.  Dec.  277;  Eastman  v.  Cooper, 

19.  Gray  v.  Gillilan,  15  111.  453,  60  15  Pick.  (Mass.)  276,  26  Am.  Dec. 
Am.  Dec.  761  and  note;  Cook  v.  Vi-  600  and  note;  Caldwell  v.  Ryan,  210 
mont,  6  T.  B.  Mon.  (Ky.)  284,  17  Mo.  17,  108  S.  W.  533,  124  A.  S.  R. 
Am.  Dec.  157;  Young  v.  Rummell,  2  717,  14  Ann.  Cas.  314,  16  L.R.A. 
Hill  (N.  Y.)  478,  38  Am.  Dec.  594  (N.S.)  494  and  note;  Thomas  v.  Thom- 
and  note;  Asbton  v.  Rochester,  133  as,  33  Neb.  373,  60  N.  W.  170,  29 
N.  Y.  187,  30  N.  E.  965,  31  N.  E.  334,  A.  S.  R.  483 ;  Blood  v.  Crew  Leviek 
28  A.  S.  R.  619.  See  Judgments,  vol.  Co.,  177  Pa.  St  606,  35  Atl.  871,  55 
15,  p.  1045.  A.  S.  R.  742. 

20.  Young  V.  Rummell,  2  Hill  (N.  5.  Williamson  v.  Foreman,  23  Ind. 
Y.)   478,  38  Am.  Dec.  594  and  note.  540,   85   Am.   Dec.   475.     See  Juro- 

1.  Gray  v.  Gillilan,  15  111.  453,  60   ments,  vol.  15,  p.  1048. 

Am.  Dec.  761.  6.  See  Judgments,  vol.  15,  p.  947. 

2.  See  Estoppel,  vol.  10,  p.  844.  7.  Tyler  v.  Hand,  7  How.  573,  12 

3.  Aurora  v.  West,  7  Wall.  82,  19  U.  S.  (L.  ed.)  824;  Chewada  Lime 
U.  S.   (L.  ed.)   42;   Gray  v.  Pingry,  Works  v.  Dismukes,  87  Ala.  344,  0 
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considerations  of  public  policy,  this  defense  cannot,  ordinarily,  be 
waived  by  failure  to  plead  it.®  But  the  illegality  of  a  contract  is  not 
available  as  a  defense  in  an  action  on  a  contract  collateral  to  it;  •  and, 
as  a  rule,  one  who  is  a  culpable  party  will  not  be  permitted  to  plead 
this  defense  to  his  advantage.^^  It  is  a  general  rule  that  where  the 
matter  showing  the  illegality  of  a  contract  appears  on  the  face  of  the 
pleading  counting  on  it,  its  illegality  is  left  a  live  question  to  be  dealt 
with  by  the  trial  court  without  a  formal  plea  of  facts  showing  its 
illegality.*^  But  when  the  illegality  does  not  appear  from  the  con- 
tract itself,  or  from  the  evidence  necessary  to  prove  it,  but  depends 
on  extraneous  facts,  the  defense  is  new  matter,  and  must  have  been 
pleaded  in  order  to  be  available.**  And,  since  illegality  is  not  pre- 
sumed where  the  facts  necessary  to  entitle  a  party  to  relief  are  stated, 
if  illegality  exists,  it  should  be  pleaded  as  a  defense.**  A  common 
form  of  illegality  in  the  making  of  contracts  is  usury,  which  at 
common  law  is  a  bar  to  any  recovery,  but  under  modem  laws 
is,  generally  speaking,  only  a  partial  defense.**  Usually  such  a 
defense  is  in  the  nature  of  a  penal  action,  and  great  strictness  is 
required  in  pleading  it.**  But  where  the  usurer  brings  an  action  on 
his  contract,  its  illegality  may  be  alleged  as  a  defense,  with  the  result, 
if  the  usury  be  proven,  of  denying  a  recovery  of  the  entire  interest,**  or 
of  usurious  interest,*'  or  otherwise  imposing  forfeitures  under  the 

So.  122,  5  L.R.A.  100;  McCurry  v.  U.  S.  (L.  ed.)  244;  Gil  v.  Williams,  12 

Gibson,  108  Ala.  461,  18  So.  806,  54  La.  Ann.  219,  68  Am.  Dec.  767;  Slio- 

A.  S.  R.  177;  Levy  v.  Spencer,  18  Colo,  honey  v.  Quincy,  etc.,  R.  Co.,  231  Mo. 

532,  33  Pac.  415,  36  A.  S.  R.  303;  131,  132  S.  W.  1059,  Ann.  Cas.  1912A 

Lake  Erie,  etc.,  R.  Co.  v.  Holland,  162  1143.                     • 

Ind.  406,  69  N.  E.  138,  63L.R.A.  948;  12.  Kansas    City    School    Dist.    v. 

Gil  v.  Williams,  12  La.  Ann.  219,  68  Sheidley,  138  Mo.  672,  40  S.  W.  656, 

Am.  Dec.  767;  Mulry  v.  Mohawk  Val.  60  A.  S.  R.  576,  37  L.R.A.  406. 

Ins.  Co.,  5  Gray  (Mass.)  541,  66  Am.  13.  McCurry  v.  Gibson,  108  Ala.  451, 

Dec.  380 ;  Croco  v.  Oregon  Short-Line  18  So.  806,  54  A.  S.  R.  177. 

R.  Co.,  18  Utah  311,  54  Pac.  985,  44  14.  Frank  v.  Morris,  57  III.  138,  11 

L.R.A.  285;  Fitzsimmons  v.   City  F.  Am.  Rep.  4;  Catlin  v.  Gunter,  11  N. 

Ins.  Co.,  18  Wis.  234,  86  Am.  Dec.  Y.  308,  62  Am.  Dec.  113.    See  Usury. 

761.  16.  Ansley  v.  Piedmont  Bank,  113 

8.  Coppell  v.  Hall,  7  WaU.  542,  19  Ala.  467,  21  So.  59,  59  A.  S.  R.  122; 
U.  S.  (L.  ed.)  244;  Cansler  v.  Penland,  McFarland  v.  State  Bank,  4  Ark.  44, 
125  N.  C.  578,  34  S.  E.  683,  48  L.R.A.  37  Am.  Dec.  761;  Frank  v.  Morris, 
441;  Reed  v.  Johnson,  27  Wash.  42,  57  111.  138,  11  Am.  Rep.  4;  Chambers 
67  Pac.  381,  57  L.R.A.  404.  v.  Chambers,  4  Gill  and  J.  (Md.)  420, 

9.  Seaton  Mt.  Electric  Light,  etc.,  23  Am.  Dec.  572;  Clarion  Second  Nat. 
Co.  v.  Idaho  Springs  Invest.  Co.,  49  Bank  v.  Morgan,  165  Pa.  St.  199,  30 
Colo.  122,  111  Pac.   834,  33  L.R.A.  Atl.  957,  44  A.  S.  R.  652. 

(N.S.)  1078.  16.  Waldner  v.  Bowden  State  Bank, 

10.  Hunt  v.  Turner,  9  Tex.  385,  60  13  N.  D.  604,  102  N.  W.  169,  3  Ann. 
Am.  Dec.  167;  Floyd  v.  Patterson,  72   Cas.  847. 

Tex.  202,  10  S.  W.  526,  13  A.  S.  R.       17.  Chillicothe  Bank  v.   Swayne,  8 
787.  Ohio  257,  32  Am.  Dec.  707. 

11.  Coppell  V.  Hall,  7  Wall.  542,  19 
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law  of  the  state.*'  An  agreement  to  withdraw  the  plea  of  usury  is 
against  public  policy  and  cannot  be  enforced ;  but  where  a  defendant, 
having  once  pleaded  usury,  withdraws  the  plea  in  consideration  that 
the  plaintiff  will  consent  to  a  continuance,  he  ought  not  to  be  after- 
ward allowed  to  amend  by  filing  the  same  plea  again.**  Another  type 
of  illegal  contract  is  that  which,  contrary  to  law,  is  executed  on  Sun- 
day,*^ but  as  the  taint  of  such  contracts,  if  it  exists  at  all,  is  merely  a 
reciprocal  one,  falling  like  rain  on  "the  just  and  the  unjust,"  the 
courts  usually  regard  this  defense  with  strictness.* 

114.  Defenses  to  Actions  on  Judgments. — ^The  general  rule  is  that 
there  can  be  no  averment  in  pleading  against  the  validity  of  a 
record,  though  there  may  be  against  its  operation;  and  it  is  on  this 
ground  that  no  matter  of  defense  can  be  pleaded  in  such  case  to  a 
suit  on  a  judgment  which  existed  anterior  to  the  judgment;  but  where 
the  court  in  which  judgment  is  rendered  has  not  jurisdiction  over  the 
subject  matter  of  the  suit,  or  where  the  judgment  on  which  suit  is 
brought  is  absolutely  void,  this  may  be  pleaded  in  bar,  or  may  some- 
times be  given  in  evidence,  under  the  general  issue,  in  an  action 
brought  on  the  judgment.*  Likewise,  the  defense  may  be  interposed 
that  the  judgment  is  void,  because  the  court  pronouncing  it  had  no 
jurisdiction  over  the  person  of  the  defendant,  if  such  lack  of  juris- 
diction affirmatively  appears  from  the  record  of  such  judgment;  •  or 
he  may  prove  any  facts  tending  to  show  that  such  court  had  no  juris- 
diction over  him,  so  as  to  give  effect  to  such  judgment.*  There  are 
cases  holding  that  a  judgment  rendered  in  a  case  in  which  the  court 
had  jurisdiction  has  all  the  force,  in  another  state,  of  a  domestio 
judgment,  and  the  plea  that  the  judgment  was  procured  by  fraud 
is  not  available  as  an  answer  to  an  action  there  on  the  judgment,  but 
the  present  weight  of  authority  is  the  other  way.* 

X.  Reply 

lis.  In  General;  Waiver  of  Rights  Incident  to  Reply. — ^Under  the 
common  law  pleading,  all  new  matter  properly  pleaded,  set  up  in  the 
answer,  should  be  met  by  a  replication,  or,  as  it  is  now  more  generally 

18.  See  generally,  Usury.  man   National  Bank   v.   Kautter,   55 

19.  Clark  v.  Spencer,  14  B:an.  398,  Neb.  103,  70  A.  S.  R.  371.  See  Judg- 
19  Am.  Rep.  96.  ments,  vol.   15,   pp.   844-845,   as  to 

20.  Evansville  v.  Morris,  87  Ind.  collateral  attack  for  want  of  juris- 
269,  44  Am.  Rep.  763.  See  Sundays  diction  of  the  person  of  the  defendant. 
AKD  Holidays.  4.  Wilson  v.  Hawthorne,  14  Colo. 

1.  McKee  v.  Verner,  239  Pa.  St.  530,  20  A.  S.  R.  290 ;  Baltzell  v.  Nos- 
69,  86  Ati.  646,  44  L.R.A.(N.S.)  727.  ler,  1  Iowa  588,  63  Am.  Dec.  466; 

2.  Biddle  v.  WUkins,  1  Pet.  (U.  S.)  Carleton  v.  Bickford,  13  Gray  (Mass.) 
686.  591,  74  Am.  Dec.  662. 

3.  Enewood  v.  Olsen,  39  Neb.  59,  5.  See  JimoMBNTS,  voL  15,  pp.  934- 
43  A.  S.  R.  557,  22  L.R.A.  573;  Ger-  936. 
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termed,  a  reply.*  Under  modern  practice  many  changes  have  been 
effected  in  the  matter  oif  filing  a  reply.  In  some  jurisdictions  the 
statute  allows  no  reply,  the  affirmative  matter  in  the  answer  being 
deemed  by  the  law  to  be  controverted,  except  where  a  counterclaim 
is  alleged  or  the  plaintiff  claims  the  existence  of  some  fact  in  avoid- 
ance of  the  new  matter  alleged  in  the  answer.'  And  provision  is  also 
sometimes  made  that  an  allegation  of  new  matter  in  avoidance  shall 
not  be  treated  as  a  waiver  of  the  denial  of  the  allegations  of  the  answer 
implied  by  law,  pursuant  to  which  it  has  been  held  that  where  the 
plaintiff  files  a  reply,  not  by  way  of  counterclaim,  to  a  part  of  an  an- 
swer, he  need  not  couple  with  it  an  express  denial  of  the  allegations 
of  the  answer  not  replied  to,  but  may  rely  on  the  denial  implied  by 
law.®  Sometimes  the  filing  of  a  reply  is  a  matter  resting  in  the 
discretion  ,of  the  court.*  The  law  supplies  the  merely  formal  denial 
of  all  material  averments  of  defenses  pleaded  in  avoidance  of  the 
cause  of  action  set  out  in  the  complaint,  except  denials  which  must 
rest  in  the  reply.^®  The  defendant,  except  as  to  matters  that  must 
be  replied  to,  must  come  into  court  prepared  to  defend  his  new  matter 
by  proof  on  every  ground  of  legal  attack;  ^*  and  he  must  defend  and 
prove  the  matter  avoided  by  the  reply  if  he  would  prevail  in  his  de- 
fense.^* From  the  general  principles  stated  it  is  clear  that  a  defend- 
ant who  has  denied  the  matter  set  up  in  the  complaint  is  not  bound 
to  deny  new  matter  in  the  reply  which  is  but  a  repetition  of  that  in 
the  complaint.**    If  matters  which  should  be  replied  to  are  not  met 

6.  United  States  v.  Buford,  3  Pet.   714,  Ann.  Cas.  1917B  373. 

(U.  S.)  12;  Sass  v.  Thomas,  6  Indian  9.  Metallic  Gold  Min.  Co.  v.  Wat- 

Ter.    60,   89    S.    W.   656,   11   L,R.A.  son,  51  Colo.  278,  117  Pac.  609,  Ann. 

(N.S.)    260;    Sbinn    v.    Shinn,    (W.  Cas.  1913A  1276;  James  v.  Western 

Va.)  88  S.  E.  610,  L.R.A.1916E  618.  North  Carolina  R.  Co.,  121  N.  C.  523, 

7.  Glenn  v.  Sumner,  132  U.  S.  152,  28  S.  E.  537,  46  L.R.A.  306. 

10  S.  Ct.  41,  33  U.  S.  (L.  ed.)  301;  10.  Brown  v.  Pierce,  7  Wall.  205, 19 
Arrington  v.  Liscom,  34  Cal.  365,  94  U.  S.  (L.  ed.)  134;  Watkinds  v.  South- 
Am.  Dec.  722;  Sass  v.  Thomas,  6  em  Pacific  Co.,  38  Fed.  711,  4  L.R.A. 
Indian  Ter.  60,  89  S.  W.  656, 11  L.R. A.  239 ;  Continental  Ins.  Co.  v.  Pearce,  39 
(N.S.)  260;  Viele  v.  Germania  Ins.  Kan.  396, 18  Pac.  291,  7  A.  S.  R.  557; 
Co.,  26  la.  9,  96  Am.  Dec.  83;  Mills  Helena  Nat.  Bank  v.  Rocky  Mountain 
County  Nat.  Bank  v.  Perry,  72  la.  15,  Tel.  Co.,  20  Mont.  379,  51  Pac.  829, 
33  N.  W.  341,  2  A.  S.  R.  228 ;  Higley  63  A.  S.  R.  628.  See  also  Escrow, 
V.  Burlington,  etc.,  R.  Co.,  99  la.  503,  vol.  10,  p.  642. 

68   N.    W.    829,    61   A.    S.    R.    250;  11.  Sass  v.  Thomas,  6  Indian  Ter. 

Sch-worm   v.    Fraternal   Bankers'   Re-  60,  89   S.   W.   656,   11   L.R.A. (N.S.) 

serve  Soc,  168  la.  579, 150  N.  W.  714,  260. 

Ann.    Cas.    1917B    373;    Powers    v.  12.  Erskine  v.  Hohnbach,  14  Wall. 

KueckhofP,  41  Mo.  425,  97  Am.  Dec.  613,  20  U.  S.   (L.  ed.)   745;  Cecil  v. 

281;  Power  v.  Bowdle,  3  N.  D.  107,  54  Cecil,  19  Md.  72,  81  Am.  Dec.  626. 

N.  W.  404,  44  A.  S.  R.  511,  21  L.R.A.  13.  Louisville,  etc.,  R.  Co.  v.  Peck, 

328.  152  Ky.  6,  153  S.  W.  39,  49  L.R.A. 

8.  Schworm   v.   Fraternal   Bankers'  (N.S.)  198. 
Reserve  Soc,  168  la.  579,  150  N.  W. 
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in  or  by  a  reply  they  are  deemed  to  be  admitted/*  unless  the  failure 
of  the  plaintiff  to  reply  is  waived  by  the  defendant  proceeding  to  trial, 
and  treating  the  matters  alleged  in  his  answer  as  being  traversed  and 
at  issue. ^*  However,  the  omission  to  traverse  an  immaterial  averment 
does  not  involve  an  admission  of  its  truth,  within  the  rule  above 
stated ;  *•  and  admissions  of  truth  cannot  be  predicated  on  the  mere 
fact  that  a  reply  is  not  verified,  where  no  reply  is  necessary.*'  Fol- 
lowing the  general  principle  that  pleading  over  to  a  declaration  ad- 
judged good  on  demurrer  is  a  waiver  of  the  demurrer,  when  a  defend- 
ant files  a  rejoinder  to  a  reply,  previously  adjudged  good  on  demurrer, 
his  act  in  pleading  over  must  for  the  same  reason  be  held  to  have  the 
same  effect.**  A  general  replication  waives  the  benefit  of  an  affirma- 
tive defense  in  avoidance  of  and  specially  pleadable  against  an  agree- 
ment set  up  in  the  answer.**  While  it  has  been  held  that  a  defect  in 
an  answer  as  to  matters  of  substance  is  not  cured  by  filing  a  general 
replication  thereto,*^  a  counterclaim  defectively  stated  in  an  answer 
may  be  cured  by  a  reply  containing  the  allegations  omitted  from  the 
counterclaim.*  From  the  nature  of  a  reply  as  a  pleading  in  confes- 
sion and  avoidance,  it  is  obvious  that  in  a  sense  it  admits  the  legal 
sufficiency  of  the  plea  or  answer  as  a  defense.*  And  it  is  clear  that 
a  reply  is  not  necessary  where  the  issues  are  closed  by  the  answer,  as 
on  a  special  answer  of  non  est  factum.' 

116.  Requisites  of  Reply;  Departure. — ^While  a  reply  should  not 
reassign  or  repeat  the  averments  of  the  complaint,*  it  must  relate  back 
to  the  complaint  and  re-enforce  the  cause  of  action  there  pleaded ;  * 
and  it  must  of  itself  contain  a  full  and  complete  answer  to  the  bar 

14.  Brown  v.  Pierce,  7  Wall.  205,  20.  Byers  v.  Fowler,  12  Ark.  218, 
19  U.  S.  (L.  ed.)  134;  People  v.  Chi-   54  Am.  Dec.  271. 

cago  Rys.  Co.,  270  111.  87,  110  N.  E.  1.  Gaskins  v.  Davis,  115  N.  C.  85, 

386,  Ann.  Cas.  1917B  821.  20  S.  E.  188,  44  A.  S.  R.  439,  25  L.R.A. 

15.  Comer  v.  Way,  107  Ala.  300,  813.  See  supra,  par.  56,  as  to  aider 
19  So.  966,  54  A.  S.  R.  93 ;  Power  v.  by  adverse  pleadings. 

Bowdle,  3  N.  D.  107,  54  N.  W.  404,  44  2.  Western  Assur.  Co.  v.  McGlath- 
A.  S.  R.  511,  21  L.R.A.  328;  Allison  ery,  115  Ala.  213,  22  So.  104,  67  A.  S. 
V.  Bryan,  26  Okla.  520,  109  Pac.  934,  R.  26. 

138  A.  S.  R.  988,  30  L.R.A.(N.S.)  3.  Lewis  v.  Hodapp,  14  Ind.  App. 
146;  Northern  Supply  Co.  v.  Wan-  111,  42  N.  E.  649,  56  A.  S.  R.  295; 
gard,  123  Wis.  1,  100  N.  W.  1066,  107  Dreilling  v.  Battle  Creek  First  Nat. 
A.  S.  R.  984.  Bank,  43  Kan.  197,  23  Pac.  94,  19  A. 

16.  Toland  v.  Sprague,  12  Pet.  300,  S.  R.  126 ;  Henderson  v.  Lewis,  9  Serg. 
9  U.  S.   (L.  ed.)  1093.  &  R.  (Pa.)  379,  11  Am.  Dec.  733. 

17.  Harper  County  v.  Rose,  140  U.  4.  Conover  v.  Com.,  2  A.  K.  Marsh. 
S.  71,  11  S.  Ct.  710,  35  U.  S.  (L.  ed.)  (Ky.)  566, 12  Am.  Dec.  451;  Farmers', 
344.  etc.,  Ins.  Co.  v.  Dobney,  62  Neb.  213, 

18.  Aurora  v.  West,  7  Wall.  82,  19   86  N.  W.  1070,  97  A.  S.  R.  624. 

U.  S.  (L.  ed.)  42.  5.  Merchants,  etc.,  Ins.  Co.  v.  Marsh, 

19.  Tarleton  v.  Vietes,  1  Oilman  34  Okla.  453,  125  Pac.  1100,  42  L.R.A. 
(111.)    470.    41   Am.    Dec.   193.      See   (N.S.)  996. 

Ejbotmbnt,  vol.  9,  p.  902. 
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pleaded  in  defense.*  If  it  conforms  to  these  general  principles  it 
oannot  be  regarded  as  a  departure  and  will  be  upheld  as  a  reply,' 
even  though  there  is  a  change  in  the  form  of  the  remedy  sought ;  • 
or  other  and  collateral  issues  are  raised.*  But  if  there  is  a  depart- 
ure from  the  cause  of  action  stated  in  the  petition  the  reply  is  bad 
on  demurrer/*  or,  according  to  the  practice,  on  motion  to  strike 
out.^^  A  departure  in  a  reply  is  waived  by  the  defendant  where  he 
does  not  raise  the  question  by  demurrer  or  by  motion  but  goes  to  trial 
on  the  issues  as  made  up.*^  On  like  principle  it  has  been  held  that 
a  particular  theory  of  a  case  advanced  in  the  reply  does  not  pre- 
vent a  recovery  on  such  theory  if  issue  was  joined  and  the  matter 
litigated  thereon.^'  Under  a  provision  of  the  statute  allowing  a  reply 
to  new  matter  in  an  answer  of  "any  new  matter  which  supports  the 
complaint  and  avoids  the  matter  in  such  paragraph  of  the  answer," 
a  counterclaim  may  be  set  up  in  reply  to  a  counterclaim  in  the  answer. 

6.  Marsteller  v.  M'Clean,  7  Cranch   8  S.  E.  145,  2  L.R.A.  487. 

166,  3  U.  S.  (L.  ed.)  300;  People  v.  9.  Tootle  v.  Coleman,  107  Fed.  41, 

Central  Union  Telephone  Co.,  192  111.  46  C.  C.  A.  132,  57  L..R.A.  120 ;  Dodd 

307,  61  N.  E.  428,  85  A.  S.  E.  338;  v.  Pittsburg,  etc.,  R.  Co.,  127  Ky.  762, 

Fortune  v.  English,  226  lU.  262,  80  N.  106  S.  W.  787,  16  L.R.A.(N.S.)  898; 

E.  781,  117  A.  S.  R.  253,  9  Ann.  Cas.  Girard  v.  St.  Louis  Car  Wheel  Co.,  123 

97, 12L.R.A.(N.S.)  1005;  Chesapeake,  Mo.  358,  27  S.  W.  648,  45  A.  S.  R. 

etc.,  R.  V.  Speakman,  114  Ky.  628,  71  556,  25  L.R.A.  514. 

S.  W.  633,  63  L.R.A.  193  and  note;  10.  Alabama  Grocery  Co.  v.  Enslev 

Porterfield  v.  Butler,  47  Miss.  165,  12  First  National  Bank,  158  Ala.  143,  48 

Am.  Rep.  329;  Dunlevy  v.  Fenton,  80  So.   340,   132   A.   S.   R.   18;   Marion 

Vt  505,  68  Atl.  651, 130  A.  S.  R.  1009.  Trust  Co.  v.  Blish,  170  Ind.  686,  84  N. 

7.  Wilson  V.  Codman,  3  Cranch  193,  E.  814,  85  N.  E.  344,  18  L.R.A.(N.S.) 
2  U.  S.  (L.  ed.)  408;  Creed  v.  Sun  347 ;  Briggs  v.  Klosse,  5  Ind.  App.  129, 
Fire  Office  of  London,  101  Ala.  522,  31  N.  E.  208,  51  A.  S.  R.  238;  Hanover 
14  So.  323,  46  A.  S.  R.  134,  23  L.R.A.  F.  Ins.  Co.  v.  Brown,  77  Md.  64,  25 
177;  Bemey  v.  Steiner,  108  Ala.  Ill,  Atl.  989,  27  Atl.  314,  39  A.  S.  R.  386; 
19  So.  806,  54  A.  S.  R.  144;  Adams  v.  Moss  v.  Fitch,  212  Mo.  484,  111  S.  W. 
Colorado,  etc.,  R.  Co.,  49  Colo.  475,  475, 126  A.  S.  R.  568 ;  Merchants',  etc., 
113  Pae.  1010,  36  L.R.A. (N.S.)  412;  Ins.  Co.  v.  Marsh,  34  Okla.  453,  125 
Hartford  F.  Ins.  Co.  v.  Redding,  47  Pac.  1100,  42  L.R.A.(N.S.)  996;  Mor- 
Fla.  228,  37  So.  62,  110  A.  S.  R.  118,  rill  v.  Morrill,  20  Ore.  96,  25  Pac. 
67  L.R. A.  518 ;  Supreme  Tribe  of  Ben  362,  23  A.  S.  R.  95,  11  L.R. A.  155 ; 
Hur  V.  Hall,  24  Ind.  App.  316,  56  N.  Coles  v.  Kelsey,  2  Tex.  541,  47  Am. 
E.  780,  79  A.  S.  R.  262;  Hunter  Mill-  Dec.  661;  Dunlevy  v.  Fenton,  80  Vt. 
ing  Co.  V.  Allen,  74  Kan.  679,  88  Pac.  505,  68  Atl.  651,  130  A.  S.  R.  1009. 
252,  8  L.R.A.(N.S.)  291;  Sturgeon  v.  See  supra,  par.  21,  as  to  departure  in 
Culver,  87   Kan.  404,  124  Pac.   419,  pleading  generally. 

Ann.  Cas.  1913E  341 ;  Steams  v.  Bar-  11.  Merchants',  etc.,  Ins.  Co.  v. 
rett,  1  Pick.  (Mass.)  443,  11  Am.  Dec.  Marsh,  34  Okla.  453,  125  Pac.  1100, 
223;  Critten  v.  Chemical  Nat.  Bank,  42  L.R.A. (N.S.)  996. 
171  N.  Y.  219,  63  N.  E.  969,  57  L.R.A.  12.  Ankeny  v.  Clark,  148  U.  S.  345, 
529;  Farmers',  etc..  Bank  v.  Flint,  17  13  S.  Ct.  617,  37  U.  S.  (L.  ed.)  475. 
Vt.  508,  44  Am.  Dec.  351;  Hotchkiss  v.  13.  Dodd  v.  Pittsburg,  etc.,  R.  Co., 
Ladd,  36  Vt.  593,  86  Am.  Dec.  679.       127  Ky.  762, 106  S.  W.  787,  16  L.R.A. 

8.  Houston  V.  Sledge,  101  N.  C.  640,   (N.S.)  898. 
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But  affirmative  relief  cannot  be  granted  on  a  counterclaim  in  the  reply 
in  such  a  case.^* 

117.  Demurrer  to  Reply. — A  reply  is  demurrable  if  it  is  a  mere 
repetition  of  the  complaint,**  or  if  it  neither  traverses  the  plea  nor 
states  matters  in  avoidance,**  or  if  it  raises  an  issue  of  law,  rather 
than  one  of  fact.*'  Of  course,  if  the  defense  or  counterclaim  set  out 
in  the  answer  is  bad,  a  reply  is  not  required ;  *®  and,  if  filed  under 
such  circumstances,  it  may  be  either  disregarded  as  setting  forth 
immaterial  matters,*^  or  it  may  be  upheld  as  against  such  an  answer, 
on  demurrer  to  the  reply,*®  or  the  demurrer  may  be  carried  back  and 
sustained  to  the  defective  plea  itself.*  But  it  has  been  held  that  where 
on  demurrer  to  a  replication  no  motion  is  made  to  carry  the  demurrer 
back  to  the  plea,  the  sufficiency  of  the  plea  as  a  defense  to  the  petition 
is  not  presented  to  the  court  for  determination,*  A  demurrer  to  a 
replication  admits  as  true  the  new  matters  set  forth  in  the  replication 
but  challenges  their  sufficiency  to  avoid  the  bar  presented  by  the 
plea.'  It  has  been  held  that  when  the  plea  confesses  and  avoids  the 
material  facts  in  a  declaration,  there  must  not  also  be  a  traverse; 
because  it  shall  not  be  in  the  power  of  a  party,  by  adding  a  traverse, 
to  prevent  the  other  party  from  denying  the  facts  which  avoid  his 
cause  of  action.*  Where,  on  sustaining  a  demurrer  to  a  reply,  a  plain- 
tiff is  not  entitled  to  give  evidence  in  support  of  the  theory  which  it 
asserts,  it  has  been  held  that  he  is  therefore  ncessarily  and  materi- 
ally injured  by  the  ruling.* 

14.  Small  V.  Kennedy,  137  Ind.  299,  rado,  etc.,  R.  Co.,  49  Colo.  475,  113 
33  N.  E.  674,  19  L.R.A.  337.  Pac.  1010,  36  L.R.A.(N.S.)  412;  Peden 

15.  Miller  v.  Powers,  119  Ind.  79,  v.  Gavins,  134  Ind.  494,  34  N.  E.  7,  39 
21  N.  E.  455,  4  L.R.A.  483;  Hall  v.  A.   S.   R.  276;   Grinder  v.  Nelson,  9 
Bank  of  Commonwealth,  5  Dana  (Ky.)    Gill  (Md.)  299,  52  Am.  Dee.  694. 
258,  30  Am.  Dec.  685.  20.  Seymour  v.  Cummins,  119  Ind. 

16.  Agnew  v.  McElroy,  10  Smedes  148,  21  N.  E.  549,  5  L.R.A.  126. 

&  M.  (Miss.)  552,  48  Am.  Dec.  772;  1.  Schalucky  v.  Field,  124  111.  617, 
Bank  of  ChiUicothe  v.  Swayne,  8  Ohio  16  N.  E.  904,  7  A.  S.  R.  399 ;  Hiekok 
257,  32  Am.  Dec.  707.  v.  Coates,  2  Wend.   (N.  Y.)  419,  20 

17.  Chapman  v.  Smith,  16  How.  114,  Am.  Dec.  632. 

14  U.  S.  (L.  ed.)  868.  2.  People  v.  Chicago  Rys.  Co.,  270 

18.  Broyles   v.    Central  of   Georgia  111.  87, 110  N.  E.  386,  Ann.  Cas.  1917B 
R.  Co.,  166  Ala.  616,  52  So.  81,  139   821. 

A.  S.  R.  50;  Ferrara  v.  Auric  Min.       3.  People  v.  Chicago  Ry.  Co.,  270 
Co.,   43   Colo.   496,  95   Pac.   952,   17  HI.  87, 110  N.  E.  386,  Ann.  Cas.  1917B 
L.R.A.(N.S.)   964;  National  Bank  o£  821.     As  to  admissions  on  demurrer 
Commerce  v.  Feeney,  9  S.  D.  550,  70   generally,  see  supra,  par.  70. 
N.  W.  874,  46  L.R.A.  732.  4.  Oystead  v.  Shed,  13  Mass.  520, 

19.  Brown  v.  Pierce,  7  Wall.  205,  7  Am.  Dec.  172. 

19  U.  S.  (L.  ed.)  134;  Western  Assur.       5.  New  v.  Walker,  108  Ind.  365,  9 
Co.  V.  McQlathcry,  115  Ala.  213,  22  So.  N.  E.  386,  68  Am.  Rep.  40. 
104,  67  A.  S.  R.  26;  Adams  v.  Colo- 
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XI.  Denials  and  Admissions 

1 18.  Denials  Generally ;  Verified  Denials. — ^It  is  fundamental  that 
denial  of  material  allegations  only  is  necessary,*  that  the  denial  of 
immaterial  allegations  does  not  raise  a  material  issue,'  and  that  denials 
by  way  of  answer  raise  an  issue  only  on  facts  alleged  in  the  complaint 
or  other  pleading  answered.^  The  allegations  of  a  complaint  are 
controverted  or  put  in  issue  only  bj'^  a  general  or  specific  denial ;  • 
and  where  denials  are  made  they  must  be  direct,  positive,  and  ex- 
plicit,^^  and  not  argumentative.^*  Because  of  many  of  the  earlier 
abuses  in  pleading,  and  particularly  as  to  the  operation  of  general 
denials,  many  modern  jurisdictions  now  require,  where  an  instru- 
ment in  writing  is  declared  on,  that  a  denial  of  the  execution  thereof 
must  be  by  verified  plea;  **  and  in  addition  (or  under  certain  statutes 
in  lieu  of  a  verified  plea)  such  an  unequivocal  or  specific  denial  as 
shall  put  the  execution  of  the  instrument  definitely  in  issue.**    Where 

6.  Brack  v.  Blanchard,  20  N.  H.  323,  (L.  ed.)  878;  Daggs  v.  Phoenix  Nat. 
61  Am.  Dec.  222.  Bank,  177  U.  S.  549,  20  S.  Ct.  732, 

7.  Hay  ward  v.  Grant,  13  Minn.  165,  44  U.  S.  (L.  ed.)  882;  Cold  Blast 
97  Am.  Dec.  228.  Transp.  Co.  v.  Elansaa  City  Bolt,  etc., 

8.  Finley  v.  Quirk,  9  Minn.  194,  86  Co.,  114  Fed.  77,  52  C.  C.  A.  26,  57 
Am.  Dec.  93.  L.R. A.  696 ;  Hunt  v.  Test,  8  Ala.  713, 

9.  Rodgers  v.  Clement,  162  N.  Y.  42  Am.  Dec.  659;  Equitable  Ace.  Ins. 
432,  56  N.  E.  901,  76  A.  S.  R.  342.  Co.  v.  Osborn,  90  Ala.  201,  9  So.  869, 
See  infra,  par.  123,  as  to  general  de-  13  L.R.A.  267;  McFarland  v.  State 
nials;  and  infra,  par.  125,  as  to  specific  Bank,  4  Ark.  44,  37  Am.  Dec.  761; 
denials.  Horn  v.  Volcano  Water  Co.,  13  Cal. 

10.  Walker  V.  Shasta  Po^er  Co.,  160  62,  73  Am.  Dec.  569;  Patrick  v.  Mc- 
Fed.  856,  87  C.  C.  A.  660,  19  L.R.A.  Manus,  14  Colo.  66,  23  Pac.  90,  20 
(N.S.)  725.  A.  S.  R.  253;  Mclntire  v.  Preston,  5 

Note:  70  Am.  Dec.  634.  Gilman    (111.)   48,  48  Am.  Dec.  321; 

11.  Moore  v.  Appleton,  34  Ala.  147,  Griswold  v.  Peoria  University,  26  III. 
73  Am.  Dec.  448;  Redgers  v.  Clement,  41,  79  Am.  Dec.  361;  Goodrich  v.  Rey- 
162  N.  Y.  422,  56  N.  E.  901,  76  A.  nolds,  31  Dl.  490,  83  Am.  Dec.  240; 
S.  R.  342;  Peterson  v.  Seattle  Trac-  Dewey  v.  Warriner,  71  111.  198,  22 
tion  Co.,  23  Wash.  615,  63  Pac.  639,  Am.  Rep.  91;  Richelieu  Hotel  Co.  v. 
65  Pac.  543,  53  L.R.A.  586.  International    Military    Encampment 

12.  Bradford  v.  Williams,  4  How.  Co.,  140  111.  248,  29  N.  E.  1044,  33  A. 
676,  11  U.  S.  (L.  ed.)  1109;  Bell  v.  S.  R.  234;  Frankland  v.  Johnson,  147 
Vicksburg,  23  How.  443,  16  U.  S.  111.  520,  35  N.  E.  480,  37  A.  S.  R. 
(L.  ed.)  579;  Hitchcock  v.  Buchanan,  234;  Shaw  v.  Jacobs,  89  la.  713,  55 
105  U.  S.  416,  26  U.  S.  (L.  ed.)  1078;  N.  W.  333,  56  N.  W.  684,  48  A.  S.  R. 
Ames  V.  Quimby,  106  U.  S.  342,  1  S.  411,  21  L.R.A.  440. 

Ct.  116,  27  U.  S.  (L.  ed.)  100;  For-  Note:  66  L.R. A.  528. 
Byth  V.  Doolittle,  120  U.  S.  73,  7  S.  13.  Speake  v.  United  States,  9 
Ct  408,  30  U.  S.  (L.  ed.)  586;  St.  Cranch  28,  3  U.  S.  (L.  ed.)  645;  Unit- 
Louis,  etc.,  R.  Co.  V.  Knight,  122  U.  ed  States  v.  Bradley,  10  Pet.  343,  9 
S.  79,  7  S.  Ct.  1132,  30  U.  S.  (L.  ed.)  U.  S.  (L.  ed.)  448;  St  Louis,  etc., 
1077;  PoUak  v.  Brush  Electric  Ass'n,  R.  Co.  v.  Knight,  122  U.  S.  79,  7  8. 
128  U.  S.  446,  9  S.  Ct.  119,  32  U.  S.  Ct.  1132,  30  U.  S.  (L.  ed.)  1077; 
(L.  ed.)  474;  Apache  County  v.  Barth,  Harrison  v.  McCormick,  89  Cal.  327, 
177  U.  S.  538,  20  S.  Ct.  718,  44  U.  S.  26  Pac.  830,  23  A.  S.  E.  469;  Le  Me». 
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the  execution  of  the  instniment  is  not  so  denied  it  is  deemed  to  be 
admitted;  **  and  in  such  case  it  follows  of  course  that  proof  of  its 
execution  is  not  required.^*  The  rule  requiring  a  verified  denial  does 
not  apply  where  denial  of  the  execution  or  delivery  of  an  instrument 
is  not  contemplated  in  the  pleading.^*  And  it  has  been  held  that 
the  failure  of  a  party  to  an  action  to  deny  under  oath  the  execution 
of  an  administrator's  deed,  set  up  and  relied  on  by  the  opposing  party, 
does  not  admit  the  validity  of  the  proceedings  on  which  it  is  based.*^ 
One  to  whom  a  bond  is  made  payable,  by  a  name  differing  from  his 
own,  may  declare  on  it  in  his  own  name,  averring  that  it  was  made 
to  him  by  his  wrong  name ;  such  an  averment  is  a  material,  traversable 
one  on  which  issue  may  be  taken,  but  the  plea  of  non  est  factum  does 
not  put  it  in  issue.**^  In  some  jurisdictions  a  general  or  special  denial 
may  in  a  proper  case  be  struck  out  as  sham,  while  in  others  a  general 
or  special  denial  which  raises  a  material  issue  can  never  be  struck 
out  as  sham,  if  pleaded  in  due  form,  although  affidavits  introduced  on 
motion  to  strike  out  show  beyond  question  that  the  answer  is  false  and 
interposed  in  bad  faith  for  delay.^*  At  common  law  a  plea  of  the 
general  issue  put  the  plaintiff  on  proof  of  his  title,  and  under  a  gen- 
eral denial  the  defendant  could  prove  that  he  did  not  execute  the 
instrument — could  prove  want  of  consideration — and  in  fact  such 
a  plea  denied  all  of  the  material  averments  of  the  declaration.  Such 
a  pleading  admitted  nothing,  and  this  is  true  except  where  changed 
by  legislative  enactment.*®  Where  an  answer  of  the  defendant  admits 
the  actual  execution  and  delivery  of  an  instrument,  but  denies  its 
legal  effect,  such  instrument  may  be  given  in  evidence.^ 

119.  Negative  Pregnant, — A  negative  pregnant  is  defined  in  the 
law  as  being  that  form  of  denial  which  involves  an  affirmative  im- 

nager  v.  Hamilton,  101  Cal.  632,  35  87  Ind.  269,  44  Am.  Rep.  763;  Hall 

Pac.  1054,  40  A.  S.  R.  81;  Tillis  v.  v.  Commonwealth  Bank,  5  Dana  (Ky.) 

Liverpool,  etc.,  Ins.  Co.,  46  Fla.  268,  258,  30  Am.  Dec.  685. 

35  So.  171,  110  A.  S.  R.  89 ;  Oliver  v.  15.  Anderson  v.  Blair,  121  Ga.  120, 

Persons,  30  Ga.  391,  76  Am.  Dec.  657  48  S.  E.  951,  2  Ann.  Cas.  165. 

(stating  a  rule  in  equity  relative  to  16.  Hamilton  Nat.  Bank  v.  Nye,  37 

denial  on  oath  of  the  execution  of  an  Ind.  App.  464,  77  N.  E.  295,  117  A. 

instrument) ;  Banks  v.  McCoskcr,  82  S.  R.  333. 

Md.  518,  34  Atl.  539,  51  A.  S.  R.  478;  17.  O'Keefe  v.  Behrens,  73  Kan.  469, 

Brvant  v.  Abington  Sav.  Bank,  196  85  Pac.  555,  9  Ann.  Cas.  867,  8  L.R.A. 

Mass.  254,  81  N.  E.  997,  124  A.  S.  R.  (N.S.)   354. 

552;  Richards  v.  Day,  137  N.  Y.  183,  18.  Nicholay  v.  Kay,  6  Ark.  59,  42 

33  N.  E.  146,  33  A.   S.  R.  704,  23  Am.  Dec.  680. 

L.R.A.  601;  Bellas  v.  Hays,  5  Serg.  &  19.  Note:  113  A.  S.  R.  647  et  seq. 

R.  (Pa.)  427,  9  Am.  Dec.  385;  Cock  See  supra,  par.  17,  as  to  what  consti- 

V.  Taylor,  2  Overt.  (Tenn.)  49,  5  Am.  tutes  sham  pleading  generally. 

Dec.  650;  Able  v.  Chandler,  12  Tex.  20.  Berrv  v.  Barton,  12  Okla.  221, 

88,  62  Am.  Dec.  518:  Fulshear  v.  Ran-  71  Pac.  1074,  66  L.R.A.  513. 

don,  18  Tex.  275,  70  Am.  Dec.  281.  1.  Smith  v.  Gale,  144  U.  S.  509,  12 

14.  Parsley  v.  Morrison,  7  Ind.  356,  S.  Ct.  674,  36  U.  S.  (L.  ed.)  521. 
63  Am.  Dec.  424;  Evansville  v.  Morris, 
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plication  favorable  to  the  plaintiff.*  Or  it  is  a  denial  coupled  with 
qualifying  terms,  usually  in  the  literal  terms  of  the  allegation.  Such 
a  denial  is  an  ambiguous  pleading  since  it  cannot  be  ascertained 
whether  it  is  the  fact  or  only  the  qualification  which  is  intended  to  be 
denied.'  In  general,  a  conjunctive  denial  of  conjunctive  allegations 
is  held  to  be  insufficient  to  put  in  issue  any  one  of  the  allegations  so 
denied ;  *  and  not  infrequently  it  is  regarded  as  nothing  more  than 
an  implied  admission.*  But  a  denial  does  not  necessarily  become  a 
negative  pregnant  by  following  the  words  of  the  allegation,  for  where 
several  allegations  together  form  a  single  proposition, -a  conjunctive 
denial  of  the  allegations  is  not  a  negative  pregn^^nt.^  The  rule  for- 
bidding  negatives  pregnant  is  affected  by  the  liberal  rules  of  construc- 
tion and  amendment  of  pleadings  that  prevail  generally  under  the 
code,'  and  hence  in  practice  this  particular  defect  in  pleading  is  often 
regarded  as  one  of  form  only  and  waived  if  not  objected  to  before 
trial.  Especially  will  the  defect  not  be  regarded  as  fatal  when  it  does 
not  appear  that  the  opposing  party  has  been  misled  thereby  to  his 
injury.*    A  general  denial  is  not  a  negative  pregnant.* 

120.  Admissions  Generally. — One  of  the  primary  rules  of  plead- 
ing is  that  where  there  is  a  material  averment,  which  is  travers- 
able, but  which  is  not  traversed  by  the  other  party,  it  is  admitted.*^ 

2.  Blalock  V.  Georgia  R.,  etc.,  Co.,  145  Pac.  1140,  Ann.  Gas.  1917A  681 
228  Fed.  296,  142  C.  C.  A.  588,  Ann.   and  note. 

Cas.  1917A  679  and  note;  Randolph  9.  Note:  Ann.  Cas.  1917A  674.  See 
V.  Harris,  28  Cal.  561,  87  Am.  Dec.  infra,  par.  123,  as  to  general  denials 
139;  Thompson  v.  Hamilton  Motor  Co.,  10.  Toland  v.  Sprague,  12  Pet.  330, 
170  Cal.  737,  151  Pac.  122,  Ann.  Cas.  9  U.  S.  (L.  ed.)  1093:  Forsyth  v. 
1917A  677  and  note;  Burt  v.  McKin-  Doolittle,  120  U.  S.  73,  7  S.  Ct.  408, 
stry,  4  Minn.  204,  77  Am.  Dec.  507;  30  U.  S.  (L.  ed.)  586;  Robertson  v. 
Lynd  v.  Picket,  7  Minn.  184,  82  Am.  Perkins,  129  U.  S.  233,  2  S.  Ct.  279, 
Dec.  79  and  note;  Wright  v.  London  32  U.  S.  (L.  ed.)  686;  Deputron  v. 
Fire  Ins.  Co.,  12  Mont.  474,  31  Pac.  Young,  134  U.  S.  241,  10  S.  Ct.  539, 
87,  19  L.R.A.  211.  33  U.  S.  (L.  ed.)  923;  English  v.  Ari- 

Note:   Ann.   Cas.  1917A  681.  zona,  214  U.  S.  359,  29  S.  Ct.  658, 

3.  Note:  Ann.  Cas.  1917A  669  et  53  U.  S.  (L.  ed.)  1030;  Buckout  v. 
seq.  Swift,  27  Cal.  433,  87  Am.  Dec.  90 

4.  Bessemer  Irrigating  Ditch  Co.  v.  and  note;  Philips  v.  Harriss,  3  J.  J. 
Woolley,  32  Colo.  437,  76  Pac.  1053,  Marsh.  (Ky.)  122,  19  Am.  Dec.  166; 
105  A.  S.  R.  91.  Baumeister  v.  Markham,  101  Ky.  122, 

Note:  Ann.  Cas.  1917A  671.  39  S.  W.  844,  41  S.  W.  816,  72  A. 

5.  Bessemer  Irrigating  Ditch  Co.  v.  S.  R.  397;  Chase's  Case,  1  Bland  (Md.) 
Woolley,  32  Colo.  437,  76  Pac.  1053,  206,  17  Am.  Dec.  277;  Thomas  v. 
105  A.  S.  R.  91.  Thomas,  33  Neb.  673,  50  N.  W.  170, 

6.  Note:  Ann.  Cas.  1917A  673.  29  A.  S.  R.  483;  Leathers  v.  Blackwell 

7.  Drennen  v.  Williams,  59  Colo.  Durham  Tobacco  Co.,  144  N.  C.  330, 
301,  148  Pac.  265,  Ann.  Cas.  1917A  57  S.  E.  11,  9  L.R.A.(N.S.)  349;  Cock 
664  and  note.  v.  Taylor,  20  Overt.  (Tenn.)  49,  5  Am. 

8.  Whiting  v.  Price,  169  Mass.  576,  Dec.  650;  Fisk  v.  Tank,  12  Wis.  276, 
48  N.  E.  772,  61  A.  S.  R.  307;  Texola  78  Am.  Dec.  737. 

JFirst  Bank  v.  TerreU,  44  Okla.  719, 
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This  ifl  the  rule  where  an  averment  is  not  sufficiently  denied ;  **  or 
where  it  should  be  specifically  denied  and  is  not  ;**  or  where,  contrary 
to  requirements  in  the  particular  instance,  a  denial  or  answer  is  not 
verified.^*  Pursuant  to  this  principle  if  a  fact  is  admitted  in  the 
pleadings  on  which  the  case  is  tried,  it  is,  in  general,  assumed  with- 
out other  evidence  to  be  conclusively  established  for  the  purposes  of 
the  trial ;  ***  because  a  party  is  estopped  by  the  allegations  in  his  own 
pleading.^*  A  pleader  is  not,  however,  concluded  beyond  the  reason- 
able import  of  his  pleading,  especially  where  averments  or  denials 
appear  in  the  answer  which  are  inconsistent  with  the  supposed  admis- 
sion ;  *•  nor  is  he  concluded  by  the  averment  of  a  legal  inference,  if 
such  inference  is  repugnant  to  the  true  legal  conclusion  to  be  drawn 
from  the  state  of  facts  alleged  in  the  same  pleading.^'  A  defendant 
by  pleading  to  an  action  admits,  of  course,  the  filing  of  a  declaration 
therein.*^  And,  ordinarily,  a  plea  of  the  general  issue  admits  that  the 
declaration  states  a  good  cause  of  action.^*  Certain  pleas  carry  with 
them  such  admissions  as  are  implied  from  their  very  nature.  For 
example,  the  plea  of  no  rent  arrear  admits  the  demise  declared  on.^ 
But  admissions  cannot  answer  all  the  requirements  of  the  law  as  to 
proof.  Even  if  matter  is  not  well  pleaded,  and  is  no  answer  to  the 
breach  assigned  in  the  declaration,  it  cannot  be  considered  an  admis- 
sion of  the  cause  of  action  stated  in  the  declaration.^  That,  in  many 
instances,  must  be  proved,  though  the  defendant  puts  in  no  answer.* 
The  effect  of  admissions  in  pleadings  as  evidence  and  questions  respectr 
ing  their  admissibility  are  treated  in  other  divisions  of  this  article.' 
121.  Denials  in  Actions  on  Commercial  Paper. — ^For  the  reason  that 
it  is  not  absolutely  necessary  for  the  payee  of  a  note  formally  to  al- 
lege in  a  suit  to  collect  the  note  that  he  is  still  the  owner  and  holder 

11.  Note:  70  Am.  Dec.  635.  17.  Salem  v.  Lane,  etc.,  Co.,  189  lU. 

12.  Randolph  v.  Harris,  28  Cal.  561,  593,  60  N.  E.  37,  82  A.  S.  R.  481 ; 
87  Am.  Dec.  139;  Capital  Lumbering  St.  Joseph,  etc.,  Co.  v.  St.  Louis,  etc., 
Co.  V.  Learned,  36  Ore.  644,  59  Pac.  Ry.  Co.,  135  Mo.  173,  36  N.  W.  602,  33 
454,  78  A.  S.  R.  792.  L.R.A.  607;  Voorhees  v.  Porter,  134 

13.  See  supra,  par.  118.  N.  C.  591,  47  S.  E.  31,  65  L.R.A.  736. 

14.  Bessemer  Irrigating  Ditch  Co.  v.  18.  Arthur  v.  Broadnax,  3  Ala.  557, 
Woolley,  32  Colo.  437,  76  Pac.  1053,  37  Am.  Dec.  707. 

105  A.  S.  R.  91 ;  Houston,  etc.,  R.  Co.       19.  Brewer  v.  Strong,  10  Ala.  961, 

V.  De  Walt,  96  Tex.  121,  70   S.  W.  44  Am.  Dec.  514. 

531,  97  A.  S.  R.  877;  Reif  v.  Paige,       20.  Alexander  v.  Harris,  4  Cranch 

55  Wis.  496,  13  N.  W.  473,  42  Am.  299,  2  U.  S.  (L.  ed.)  627. 

Rep.  731;  Nugent  v.  Powell,  4  Wyo.       1.  Simonton  v.  Winter,  5  Pet.  141, 

173,  33  Pac.  23,  62  A.  S.  R.  17,  20  8  U.  S.  (L.  ed.)  75. 

L.R.A.  199.  2.  Jenkins  v.  Steanka,  19  Wis.  126, 

15.  See  Estoppel,  vol.  10,  p.  699.  88  Am.  Dec.  675. 

16.  Livesay  v.  Denver  First  Nat.  8.  See  supra,  par.  38,  as  to  admis- 
Bank,  36  Colo.  526,  86  Pac.  102, 118  A.  sions  in  defenses  aulliorized  to  be 
S.  R.  120,  6  L.R.A.(N.S.)  598;  Ogden  pleaded,  and  see  infra,  par.  151,  as 
Bldg.,  etc.,  Ass'n  v.  Mensch,  196  111.  to  pleadings  as  evidence. 

554,  63  N.  E.  1049,  89  A.  S.  R.  330. 
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thereof^  an  answer  which  denies  that  such  plaintiff  and  payee  is  the 
owner  and  holder  of  the  note  sued  on,  and  alleges  that  he  is  not 
the  real  party  in  interest,  states  no  defense.^  And  in  such  a  case, 
for  like  reason,  an  averment  of  mere  possession  of  the  note  by  a 
third  person  raises  no  material  issue.*  But  in  actions  by  indorsees 
and  assignees,  a  denial  of  transfer  is  held  sufficient  to  put  in  issue 
the  legal  title.*  And  in  an  action  on  coupons,  pleas  that  the  plain- 
tiff is  neither  the  owner,  holder  nor  bearer,  and  that  the  bonds 
belong  to  a  third  person,  and  that  the  alleged  obligor  did  not  make 
them,  are  good  on  general  demurrer.'  In  general,  the  statute  or  code 
provisions  requiring  an  action  to  be  brought  by  the  real  party  in 
interest  have  made  a  great  change  in  the  denial  of  ownership  in  actions 
on  commercial  paper.  The  weight  of  authority  seems  to  be  that  it 
is  not  essential  to  plead  an  equity  against  the  alleged  owner  if  the 
ownership  of  the  plaintiff  is  denied  and  facts  stated  showing  that  the 
plaintiff  is  not  the  real  party  in  interest.®  It  has  been  held  that  a  maker 
of  a  promissory  note  who  signs  it  without  reading,  or  having  it  read  to 
him,  no  fraud,  deceit,  or  misrepresentation  being  practiced  by  which 
he  was  induced  to  do  so,  cannot  defeat  an  action  on  it  by  an  assignee, 
under  the  plea  of  non  est  factum,  because  he  did  not  know  it  was 
made  payable  to  a  partnership  and  not  to  an  individual  partner  with 
whom  he  was  dealing,  and  against  whom  he  claimed  a  set-off.* 

XII.  Gbnebal  and  SpeciaIi  Pleadinq 

122.  General  Issue. — Pleading  the  general  issue  amounts  to  a 
denial  of  every  material  allegation  of  fact  in  the  complaint ;  *^  and 
in  actions  generally,  it  is  a  broad  principle  of  the  common  law  that 
any  evidence  may  be  given  under  the  general  issue  which  des- 
troys the  right  of  action,^  ^  or  which  is  pertinent  to  a  recoupment  of 

4.  Berry  v.  Barton,  12  Okla.  221,   130  A.   S.  R.   558,  19  L.B.A.(N.S.) 
71  Pac.  1074,  66  L.R.A.  513  and  note.    874;  Williams  v.  Hicks,  2  Vt.  36,  19 

5.  Hayward  v.  Grant,  13  Minn.  165,  Am.  Dec.  693. 

97   Am.   Dec.   228.     See   Btlls  and       11.  Craig  v.  Missouri,  4  Pet.  410, 

Notes,  vol.  3,  p.  1336.  7  U.  8.  (L.  ed.)  903;  Rey  v.  Simpson, 

6.  Swift  V.  Ellsworth,  10  Ind.  205,  22  How.  341,  16  U.  S.  (L.  ed.)  260; 
71  Am.  Dec.  316.  Greer  v.  Mezes,  24  How.  268, 16  U.  S. 

Note:  66  L.R.A.  532.  (L.  ed.)  661;  Laber  v.  Cooper,  7  Wall. 

7.  Pendleton  County  ▼.  Amy,  13  565, 19  U.  S.  (L.  ed.)  151;  Oscanyan  v. 
Wall.  297,  20  U.  S.   (L.  ed.)  579.  Winchester  Repeating  Arms  Co.,  103 

8.  Note:  66  L.R.A.  536.  U.   S.  261,  26  U.   S.    (L.  ed.)    539; 

9.  Cannon  v.  Lindsey,  85  Ala,  198,  Woodward  v.  Harbin,  4  Ala.  534,  37 
3  So.  676,  7  A.  S.  R.  38.  Am.  Dec.  753;  Central  of  Georgia  R. 

10.  Woodward  v.  Harbin,  4  Ala.  534»  Co.  v.  Montmollen,  145  Ala.  468,  39 
37  Am.  Dec.  753;  Swift  v.  Tatner,  89  So.  820,  117  A.  S.  R.  58;  Morehouse 
Ga.  600,  15  8.  E.  842,  32  A.  S.  R.  v.  Northrop,  33  Conn.  380,  89  Am. 
101;  Keedy  v.  Long,  71  Md.  385,  18  Dec.  211;  Crews  v.  Bleakley,  16  111. 
Atl.  704,  5  L.R. A.  759 ;  Sprague  v.  21,  61  Am.  Dec.  323  and  note ;  Parme- 
Hosie,  155  Mich.  30,  118  N.  W.  497,  lee  v.  Fischer,  22  lU.  212,  74  Am.  Dee. 
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damages."  These  principles  are,  in  the  main,  applicable  to  pleas  of 
the  general  issue  in  particular  cases,  the  various  types  of  such  pleas 
being  inclusive  of  nonajssumpsit  in  an  action  founded  on  simple  con- 
tract; ^'  nil  debet  in  an  action  of  debt;  ^^  nondetinet  in  an  action  for 

138;  Gebhart  v.  Adams,  23  111.  397,  eral  issue  as  illegality  of  the  contract, 

76  Am.  Dec.  702;  Huston  v.  Williams,  fraud,   payment   and   the   like.     The 

3  Blackf.  (Ind.)  170,  25  Am.  Dec.  84;  rules  requiring  many  of  such  defenses 
Elliott  V.  Coggshall,  4  Blackf.  (Ind.)  to  be  specially  pleaded  and  as  not 
238,  29  Am.  Dec.  365 ;  Rasor  v.  Quails,  within  the  scope  of  a  general  denial 

4  Blackf.  (Ind.)  286,  30  Am.  Dec.  658;  under  the  code  procedure  are  treated 
Jenkins  v.  Long,  19  Ind.  28,  81  Am.  in  the  following  paragraphs.  See  in- 
Dee.  374 ;  Indianapolis,  etc.,  R.  Co.  v.  f ra,  par.  123  et  seq. 

Rutherford,  29  Ind.  82,  92  Am.  Dec.       12.  Dermott  v.  Jones,  23  How.  220, 

336;  Cheney  v.  Unroe,  166  Ind.  550,  77  16  U.  S.   (L.  ed.)  442   (to  the  effect 

N.  E.  1041, 117  A.  S.  R.  391;  Lewis  v.  that   recoupment  in  the   trial   of  an 

Hodapp,  14  Ind.  App.  Ill,  42  N.  E.  action  on  covenant  cannot  be  claimed 

649,  56  A.  S.  R.  295 ;  Langf ord  v.  Ows-  unless  the  defendant  shall  file  a  definite 

ley,  2  Bibb  (Ky.)  215,  4  Am.  Dec.  699;  statement  of  bis  claims,  with  notice  of 

Marshall  v.  Jones,  11  Me.  54,  25  Am.  it  to  the  plaintiff) ;  Babcock  v.  Trice, 

Dec.  260 ;  Banks  v,  McCosker,  82  Md.  18  Dl.  420,  68  Am.  Dec.  560  and  note. 

518,  34  Atl.  539,  51  A.  S.  R.  478 ;  Bates  Compare  Cleary  v.  Folger,  84  Cal.  316, 

V.  Norcross,  17  Pick.   (Mass.)   14,  28  24  Pac.  280,  18  A.  S.  R.  187,  to  the 

Am.  Dec.  271;  Flint  v.  Sheldon,  13  effect  that  damages  in  recoupment  must 

Mass.  443,  7  Am.  Dec.  162;  Swing  v.  be  specially  pleaded. 
Cameron,  145  Mich.  175,  108  N.  W.       13.  Craig  v.  Missouri,  4  Pet.  410,  8 

506,  9  Ann.  Cas.  332,  9  L.R.A.(N.S.)  U.  S.  (L.  ed.)  903;  Chambers  County 

417;  Offutt  V.  John,  8  Mo.  120,  40  Am.  v.  Clews,  21  Wall.  317,  22  U.  S.  (L. 

Dec.  125;  Berry  v.  Gillis,  17  N.  H.  9,  ed.)  517;  Oscanyan  v.  Winchester  R*- 

43  Am.  Dec.  584;  McGuire  v.  Grant,  peating  Arms  Co.,  103  U.  S.  261,  26 

25  N.   J.  L.  356,  67  Am.   Dec.   49;  U.  S.   (L.  ed.)  539;  United  States  v, 

Jackson  v.  Ramsay,  3  Cow.   (N.  Y.)  White,  2  Hill  (N.  Y.)  59,  37  Am.  Dec. 

75, 15  Am.  Dec.  242 ;  Wood  V.  Jackson,  374;   Young  v.  Rummell,  2  Hill   (N. 

8  Wend.  (N.  Y.)  9,  22  Am.  Dec.  603;  Y.)  478,  38  Am.  Dec.  594;  Hanna  v. 

Parker  v.  Walrod,  16  Wend.  (N.  Y.)  Mills,  21  Wend.  (N.  Y.)  90,  34  Am. 

514,  30  Am.  Dec.  124;  Hanna  v.  Mills,  Dec.  216;  McKyring  v.  BuU,  16  N.  Y. 

21  Wend.    (N.  Y.)   90,  34  Am.  Dec.  297,    69    Am.    Dee.    696    (comparing 

216;   People  v.   Highway  Com'rs,  54  rule  in  assumpsit  in  earlier  and  later 

N.  Y.  276,  13  Am.  Rep.  581;  Scott  v.  cases) ;  Heck  v.  Shener,  4  Serg.  &  R. 

Brown,  48  N.   C.  541,  67  Am.  Dea  (Pa.)  249,  8  Am.  Dec.  700;  Beals  v. 

256;  Saunders  v.  Stotts,  6  Ohio  380,  See,  10  Pa.  St.  56,  49  Am.  Dec.  573; 

27  Am.  Dec.  263;  Gilchrist  v.  Bale,  8  Falconer  v.  Smith,  18  Pa.  St.  130,  55 

Watts   (Pa.)   355,  34  Am.  Dec.  469;  Am.  Dec.  611;  Chestnut  v.  Chestnut, 

Rearich  v.  Swinehart,  11  Pa.  St.  233,  104  Va.  539,  52  S.   E.   348,  7  Ann. 

51  Am.  Dec.  540;  Cooley  v.  Galyon,  Cas.  802,  2  L.R.A.(N.S.)   879;   Tide- 

109  Tenn.  1,  70  S.  W.  607,  97  A.  S.  water  Quarry  Co.  v.   Scott,   105  Va. 

R.  823,  60  L.R.A.  139;  Hatch  v.  Hyde,  160,  52  S.  E.  835,  115  A.  S.  R.  864, 

14  Vt.  25,  39  Am.  Dec.  203;  Whitney  8  Ann.  Cas.  736;  Manville  v.  Gav,  1 

V.  Clarendon,  18  Vt.  252,  46  Am.  Dec.  Wis.  250,  60  Am.  Dec.  379. 
150 ;  Reed  v.  Johnson,  27  Wash.  42,       14.  United  States  v.  Stone,  106  U.  S. 

G7  Pac.  381,  57  L.R.A.  404;  Winne  v.  525,  1  S.  Ct.  287,  27  U.  S.  (L.  ed.) 

Elderkin,  2  Pin.  (Wis.)  248,  1  Shand.  163-  Davis  v.  Burton,  3  Scam.  (111.) 

219,  52  Am.  Dec.  159.  41,  36  Am.  Dec.  511;  Ilanna  v.  McKen- 

Many  of  the  above  cited  authorities  zie,  5  B.  Hon.  (Ky.)  314,  43  Am.  Dee. 

include  such  defenses  under  the  gen-  122. 
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the  detention  of  a  chattel ;  *•  non  cepit  in  replevin ;  ^*  nul  tiel  record  in 
an  action  on  a  judgment;  ^'  nul  disseisin  in  a  writ  of  entry ;  ^®  and  the 
plea  of  not  guilty  in  certain  civil  actions.**  The  plea  non  est  factum 
puts  in  issue  the  execution  of  a  sealed  instrument,  and  so  under  this 
plea  the  plaintiff  has  to  prove  only  the  sealing  and  delivery.*^  Since 
the  general  issue  goes  to  the  merits  of  the  complaint,  it  leaves  jurisdic- 
tional allegations  without  a  traverse,*  and  operates  as  a  waiver  of  all 
objections  which  might  be  made  an  objection  by  plea  in  abatement.^ 
Following  the  general  rule,  a  plea  of  the  general  issue  admits  the  legal 
capacity  of  the  plaintiff  to  sue  in  all  instances  where  objection  on  this 
ground  should  be  made  by  plea  in  abatement ;  •  but  the  admission  or 
waiver  does  not  extend  to  objections  that  may  be  reached  by  plea  in 
bar,  or  which  relate  to  proof  of  capacity  to  sue  as  an  essential  element 
of  the  plaintiff's  case.*  The  general  issue  pleaded  does  not  waive  a 
right  reserved  under  an  objection  taken  and  overruled.*  And  it  is 
sometimes  proper  to  submit  the  question  of  waiver  of  an  issue  to  the 
jury.*  But  a  defense  arising  subsequent  to  the  declaration  must  bo 
pleaded  in  bar  of  the  further  continuance  of  the  suit  and  not  in  bar 
of  the  action  generally.    Such  a  defense,  therefore,  cannot  be  given 

15.  Brown  v.  Brown,  13  Ala.  208,  Langdon,  24  Pick.  (Mass.)  49,  35  Am. 
48  Am.  Dec.  52;    Cromwell  v.  Clay,   Dec.  292. 

1  Dana  (Ky.)  578,  25  Am.  Dec.  165;  3.  Evans  v.  Gee,  11  Pet.  80,  9  U.  S. 

Cain  V.  Wright,  50  N.  C.  282,  72  Am.  (L.    ed.)     639;    Northwestern    Union 

Dec.  551.  Packet  Co.  v.  Clough.  20  Wall.  528,  22 

16.  Dermott  v.  Wallach,  1  Black  96,  U.  S.-(L.  ed.)  406;  Philadelphia,  etc., 
17  U.  S.  (L.  ed.)  50;  Simpson  v.  Mc-  R.  Co.  v.  Quigley,  21  How.  202,  16 
Farland,  18  Pick.  (Mass.)  427,  29  Am.  U.  S.  (L.  ed.)  73;  United  States  v. 
Dec.  602;  Mackinley  v.  McGregor,  3  Home  Ins.  Co.,  22  Wall.  99,  22  U.  S. 
Whart.   (Pa.)   369,  31  Am.  Dec.  522.  (L.  ed.)    816;   Pullman  v.  Upton,  96 

17.  Hill  V.  Mendenhall,  21  Wall.  453,  U.    S.   328,  24  U.    S.    (L.   ed.)    818; 

22  U.  S.  (L.  ed.)  616;  Dudley  v.  Bradley  v.  Camp,  Kirby  (Conn.)  77, 
Lindsey,  9  B.  Mon.  (Ky.)  486,  60  Am.  1  Am.  Dec.  13;  Brown  v.  lUius,  27 
Dec.  522;  Hall  v.  Williams,  6  Pick.  Conn.  84,  71  Am.  Dec.  49;  Mclntire 
(Mass.)  232, 17  Am.  Dec.  356;  Cannon  v.  Preston,  5  Gilman  (111.)  48,  48 
V.  Cooper,  39  Miss.  784,  80  Am.  Dec.  Am.  Dec.  321;  McNulta  v.  Lockridge, 
101.  137  111.  270,  27  N.  E.  452,  31  A.  S.  R. 

18.  Billings  v.  Gibbs,  55  Me.  238,  362;  Brown  v.  Nourse,  55  Me.  230, 
92  Am.  Dec.  587 ;  Tappan  v.  Boston   92  Am.  Dec.  583. 

Water  Power  Co.,  157  Mass.  24,  31  4.  Orchard  v.  Williamson,  6  J.  J. 

S.  E.  703,  16  L.R.A.  353.  Marsh.   (Ky.)  558,  22  Am.  Dec.  102; 

19.  Alliance  Trust  Co.  v.  Nettleton  Winchester  v.  Union  Bank,  2  Gill  &  J. 
Hardwood  Co.,  74  Miss.  584,  21  So.  (Md.)  13,  19  Am.  Dec.  253;  Best  v. 
396,  60  A.  S.  R.  531,  36  L.R.A.  155;  Strong,  2  Wend.  (N.  Y.)  319,  20  Am. 
Reynolds  v.  Cook,  83  Va.  817,  3  S.  E.  Dec.  607. 

710,  5  A.  S.  R.  317.  5.  Shannon  v.  Comstock,  21  Wend. 

20.  Nicholay  v.  Kay,  6  Ark.  59,  42  (N.  Y.)  457,  34  Am.  Dee.  262  and 
Am.  Dec.  680.     See  supra,  par.  118.   note. 

1.  Philadelphia,  etc.,  R.  Co.  v.  Quig-  6.  McKay  v.  Southern  Bell  Tele- 
ley,  21  How.  202,  16  U.  S.  (L.  ed.)  73.    phone,  etc.,  Co.,  111.  Ala.  337,  56  A. 

2.  Boston     Glass     Manufactory     v.    S.  R.  59,  31  L.R.A.  589. 
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in  evidence  under  the  general  issue,  but  must  be  specially  pleaded.^ 
And  it  has  been  held  that  a  partial  failure  of  consideration  cannot  be 
given  in  evidence  under  the  general  issue;  ®  and,  also,  that  proof  of 
a  tender  cannot  be  allowed  under  this  plea.* 

123.  General  Denials;  Specific  Denials;  Federal  Court  Practice. — 
While  in  some  states  a  plea  in  the  nature  of  the  general  issue  is  allowed, 
in  the  code  states  and  those  following  a  reformed  procedure,  a  general 
denial  has  taken  the  place  of  this  plea.^®  Though  a  general  denial 
is  tantamount  in  many  respects  to  the  general  issue  at  common  law,^^ 
it  is  more  flexible  in  its  nature,  and  therefore  more  applicable  to 
modern  conditions  of  practice  than  the  former  system.  In  truth, 
general  denials  in  the  framing  of  issues  are  but  the  necessary  counter- 
part of  a  system  that,  in  the  stating  of  causes  of  action,  regards  as 
of  paramount  importance  substance  rather  than  forms,  and  the 
demands  of  the  immediate  case  rather  than  the  more  distant  cries  of 
precedent.^'  The  well  established  rule  is  that  the  general  denial  puts 
in  issue  every  fact  included  within  the  allegations  of  the  petition 
which  the  plaintiff  is  bound  to  prove  in  order  to  recover.**  And  so, 
any  fact  which  goes  to  destroy,  not  to  avoid,  the  plaintiflf's  cause  of 
action  is  provable  under  the  general  denial,**  including,  according  to 
many  authorities,  matters  in  mitigation  of  damages.**  Every  defense, 
general  or  special,  meritorious  or  technical,  may  be  made  under  a 

7.  Boyd  v.  Weeks,  2  Den.  (N.  Y.)  Milbank  v.  Jones,  127  N.  Y.  370,  28 
321,  43  Am.  Dec.  749  and  note.  -  N.  E.  31,  24  A.  S.  B.  454;  Emmerson 

8.  Manville  v.  Gay,  1  Wis.  250,  60  v.  Botkin,  26  Okla.  218,  109  Pac.  531, 
Am.  Dec.  379.  138  A.   S.   R.  953,  29  L.R.A.(N.S.) 

9.  Mclntyre  v.  Kline,  30  Miss.  361,  786;  Griffin  v.  Chubb,  7  Tex.  603,  58 
64  Am.  Dec.  163.  Am.  Dec.  85;  Johnson  v.  Vickers,  139 

10.  Atteberry  v.  Powell,  29  Mo.  429,  Wis.  145,  120  N.  W.  837,  131  A.  S.  R. 
77  Am.  Dec.  579;  Stephens  v.  Conley,   1046,  21  L.R.A.(N.S.)  359. 

48  Mont.  352,  138  Pac.  189,  Ann.  Gas.  Notes :   66  L.R.A.  524  et  seq. ;   20 

1915D  958.  Ann.  Gas.  297. 

Note:  66  L.R.A.  522.  14.  Port  v.  Russell,  36  Ind.  60,  10 

11.  Mclntyre  v.  Kline,  30  Miss.  361,  Am.  Rep.  5;  Gheney  v.  Unroe,  166 
64  Am.  Dec.  163;  McKyring  v.  Bull,  Ind.  550,  77  N.  E.  1041,  117  A.  S.  R. 
16  N.  Y.  297,  69  Am.  Dec.  696.  391;  Stephens  v.  Gonley,  48  Mont.  352, 

12.  See  supra,  par.  2,  as  to  the  ad-  138  Pac.  189,  Ann.  Gas.  1915D  958; 
vance  of  the  science  of  pleading.  Walton  Plow  Go.  v.  Campbell,  35  Neb. 

13.  Nemaha  Gounty  v.  Frank,  120  173,  52  N.  W.  883,  16  L.R.A.  468; 
U.  S.  41,  7  S.  Gt.  395,  30  U.  S.  Demarest  v.  Flack,  128  N.  Y.  205,  28 
(L.  ed.)  584;  Roberts  v.  Lewis,  144  N.  E.  645,  13  L.R.A.  854;  Heyward 
U.  S.  653,  12  S.  Gt.  781,  36  U.  S.  v.  Farmers'  Min.  Go.,  42  S.  G.  138, 
(L.  ed.)  579;  Moore  v.  Allen,  26  Golo.  19  S.  E.  963,  20  S.  E.  64,  46  A.  S.  R. 
197,  57  Pac.  698,  77  A.  S.  R.  255 ;  702,  28  L.R. A.  42 ;  Johnson  v.  Vickers, 
Adams  Express  Go.  v.  Darnell,  31  Ind.  139  Wis.  145,  120  N.  W.  837,  131  A. 
20,  99  Am.  Dec.  582 ;  Hurt  V.  Ford,  142  S.  R.  1046,  21  L.R.A.(N.S.)  359. 
Mo.  283,  44  S.  W.  228,  41  L.R.A.  823;  15.  Joy  v.  HuU,  4  Vt.  455,  24  Am. 
Walton  Plow  Go^  v.  Gampbell,  35  Neb.  Dec.  625.  See  Damagbs,  vol.  8,  p.  618, 
173,  52  N.  W.  883,  16  L.R.A.  468; 
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general  denial/*  including,  according  to  the  rule  in  some  jurisdic- 
tions, the  defense  of  the  statute  of  frauds,^'  but  not  including  an 
aflSrmative  defense  which  is  required  to  be  specially  pleaded.*®  In 
many  jurisdictions  a  general  denial  or  unverified  denial  will  put  in 
issue  all  material  allegations  of  an  unverified  complaint.*^  But,  when 
the  complaint  is  verified,  the  practice  requires  that  the  denials  in  the 
answer  shall  be  specific;  otherwise  they  raise  no  issue.**  A  general 
denial  must  be  definite  and  positive,  and  so  it  must  deny  what  is  not 
admitted.*  A  person  answering  a  complaint,  if  the  answer  is  a  gen- 
eral denial,  admits,  for  the  purposes  of  the  trial,  that  the  facts  pleaded 
in  the  complaint  state  a  good  cause  of  action.*  In  certain  statutory 
proceedings  the  general  denial  is  not  a  proper  objection,  and  raises  no 
issue  of  fact  or  law.*  It  is  obvious,  of  course,  that  matters  in  abatement 
are  not  open  to  question  under  the  general  denial,*  since,  as  has  been 
pointed  out,  pleas  in  bar,  inclusive  of  general  denials,  constitute  a 
waiver  of  matters  pleadable  in  abatement.*  The  practice  of  state  courts 
permitting  jurisdictional  questions  to  be  raised  under  a  general 
denial  cannot  prevail  in  a  federal  court  sitting  in  such  state  so  as  to 
permit  e\ddence  on  the  subject  of  the  citizenship  of  the  parties,  denying 
the  averments  of  the  complaint,  to  be  given  under  such  a  plea.  Such 
a  jurisdictional  question  must  be  raised  by  a  special  plea  to  the 
jurisdiction ;  and  although  no  special  plea  to  the  jurisdiction  is  made, 
if  a  circuit  court  of  the  United  States  can  see  by  the  proof  that  there 
is  a  question  as  to  the  citizenship  of  the  petrties,  it  must  direct  an  issue 
to  be  made  by  the  pleadings  for  the  determination  of  that  question.* 
124.  New  Matter  Generally. — New  matter  in  defense  is  that  which, 
under  the  rules  of  evidence,  the  defendant  must  affirmatively  estab- 
lish ; '  and  so  it  is  a  general  rule  that  new  matter  must  be  pleaded 
affirmatively.*     The  defense  of  new  matter,  necessarily,  either  ex- 

16.  Colean  Mfg.  Co.  v.  Johnson,  82  dy,  11  Minn.  384,  88  Am.  Dec.  88; 
Kan.  655,  109  Pac.  403,  20  Ann.  Cas.  Bomberger  v.  Turner,  13  Ohio  St.  263, 
296  and  note.  82  Am.  Dec.  438. 

17.  Hurt  V.  Ford,  142  Mo.  283,  44  2.  Baldwin  v.  Aberdeen,  23  S.  D. 
S.  W.  228,  41  L.R.A.  823;  Render  v.  636,  123  N.  W.  80,  26  L.B.A.(N.S.) 
Lillard,  (Okla.)  160  Pac.  705,  L.R.A.  116. 

1917B  1061.     See  generally.  Statute  3.  Westport  Stone  Co.  v.  Thomas, 

OF  Frauds.  175  Ind.  319,  94  N.  E.  406,  35  L.B.A. 

18.  See  infra,  par.  125.     .  (N.S.)  646. 

19.  Mentone  Irrigation  Co.  v.  Red-  4.  West  Winsted  Sav.  Bank,  etc., 
lands  Electric  Light,  etc.,  Co.,  155  Cal.  Ass'n  v.  Ford,  27  Conn.  282,  71  Aul 
323, 100  Pac.  1082,  17  Ann.  Cas.  1222,  Dec.  66. 

22  L.R.A.(N.S.)  382;  Berry  v.  Okla-  5.  See  supra,  par.  102. 

homa  State  Bank,    (Okla.)    151  Pac.  6.  Imperial  Refining  Co.  v,  Wyman, 

210,  L.R.A.1916A  731.  38  Fed.  574,  3  L.R.A.  503. 

20.  Delano  v.  Jacoby,  96  Cal.  275,  7.  Piercy  v.  Sabin,  10  Cal.  22,  70 
31  Pac.  290,  31  A.  S.  R.  201.  Am.  Dec.  692. 

1.  Starbuck  v.  Dunklee,  10  Minn.  8.  Northrup  v.  Mississippi  Valley 
168,  88  Am.  Dec.  68;  Montour  v.  Pur-   Ins.  Co.,  47  Mo.  435,  4  Am.  Rep.  337; 
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pressly  or  by  implication,  admits  the  averments  of  the  complaint, 
and  alleges  facts  that  destroy  their  effect  or  defeat  them.*  In  other 
words,  this  defense  concedes  that  the  plaintiff  once  had  a  good  cause 
of  action,  but  insists  that  it  no  longer  exists.*^  However,  where  a 
statute  expressly  declares  that  new  matter  in  on  answer  shall,  on  the 
trial,  be  deemed  controverted  by  the  adverse  party,  the  answer  of  the 
defendant  cannot  be  taken  as  true.^* 

125.  Special  Pleading  and  Affirmative  Pleas. — In  general,  special 
matters  of  defense  should  be  specially  pleaded ;  *^  but  a  defendant 
cannot  be  required  to  plead  specially  facts  which  amount  to  no  more 
than  a  denial  of  the  plaintiff's  averments ;  or  facts  which  it  will  only 
become  material  for  the  defendant  to  prove  for  the  purpose  of  rebut- 
ting evidence  introduced  by  the  plaintiff;  or  that  which  is  but  evi- 
dence of  a  material,  issuable  fact.^*  Affirmative  defenses  are  required 
to  be  specially  pleaded,**  being  new  matter  within  the  meaning  of 

Morrell  v.  Irving  F.  Ins.  Co.,  33  N.  Y.    Am.  Dec.  85. 

.429,  88  Am.  Dec.  396;  Power  v.  Bow-  14.  Lincoln  v.  Cambria  Iron  Co., 
die,  3  N.  D.  107,  54  N.  W.  404,  44  103  U.  S.  412,  26  U.  S.  (L.  ed.)  518; 
A.  S.  R.  511,  21  L.R.A.  328  (new  Mutual  L.  Ins.  Co.  v.  Dingley,  100  Fed. 
matter  pleadable  as  counterclaim).         408,  40  C.  C.  A.  459,  49  L.R.A.  132, 

Note :  20  Ann.  Cas.  300.  reversed  on  another  point  in  184  U.  S. 

See  also  Ejectment,  vol.  9,  p.  898.   695,  22  S.  Ct.  937,  46  U.  S.  (L.  ed.) 

9.  Stephens  v.  Conley,  48  Mont.  352,  763 ;  Birmingham  R.,  etc.,  Co.  v.  Mc- 
138  Pac.  189,  Ann.  Cas.  1915D  958.  Donough,  153  Ala.  122,  44  So.  960, 127 

10.  Piercy  v.  Sabin,  10  Cal.  22,  70  A.  S.  R.  18,  13  L.R.A.(N.S.)  445; 
Am.  Dec.  692.  Mabin  v.  Webster,  129  Ind.  430,  28 

11.  Cheang-Kee  v.  U.  S.,  3  Wall.  N.  E.  863,  28  A.  S,  R.  199  and  note; 
320,  18  U.  S.  (L.  ed.)  72;  Fahnestock  Couch  v.  State,  169  Ind.  269,  82  N.  E. 
v.  Bailey,  3  Met.  (Ky.)  48,  77  Am.  457,  124  A.  S.  R.  221;  Borghart  v. 
Dec.  161.  Cedar  Rapids,  126  la.  313,  101  N.  W. 

12.  Marine  Ins.  Co.  v.  Hodgson,  6  1120,  68  L.R.A.  306;  Colean  Mfg.  Co. 
Cranch  206,  3  U.  S.  (L.  ed.)  200;  v.  Johnson,  82  Kan.  655, 109  Pac.  403, 
Phillips  V.  Preston,  5  How.  278,  12  20  Ann.  Cas.  296;  McCoy  v.  Brennan, 
U.  S.  (L.  ed.)  152;  Campbell  v.  Wil-  61  Mich.  362,  28  N.  W.  129, 1  A.  S.  R. 
cox,  10  Wall.  421,  19  U.  S.  (L.  ed.)  589;  Wachsmith  v.  Merchants'  Nat. 
973;  Hill  v.  Mendenhall,  21  Wall.  453,  Bank,  96  Mich.  426,  56  N.  W.  9,  21 

22  U.  S.  (L.  ed.)  616;  Tatum  v.  Com-  L.R.A.  278;  Finley  v.  Quirk,  9  Minn, 
mercial  Bank,  etc.,  Co.,  193  Ala.  120,  194,  86  Am.  Dec.  93;  Cannon  v.  Coo- 
69  So.  508,  L.R.A.1916C  767;  Pino  per,  39  Miss.  784,  80  Am.  Dec.  19; 
v.  Merchants'  Mut.  Ins.  Co.,  19  La.  Alliance  Trust  Co.  v.  Nettleton  Hard- 
Ann.  214,  92  Am.  Dec.  529;  Steams  wood  Co.,  74  Miss.  584,  21  So.  396, 
v.  Barrett,  1  Pick.  (Mass.)  443.  11  36  L.R.A.  155;  Yazoo,  etc.,  Val.  R.  Co. 
Am.  Dec.  223 ;  McGuire  v.  Grant,  25  v.  Grant,  86  Miss.  565,  38  So.  502,  109 
N.  J.  L.  356,  67  Am.  Dec.  49;  Tarboro  A.  S.  R.  723,  4  Ann.  Cas.  556;  Holds- 
Bank  v.  Fidelity,  etc.,  Co.,  126  N.  C.  worth  v.  Shannon,  113  Mo.  508,  21 
320,  128  N.  C.  366,  35  S.  E.  588,  38  S.  W.  85,  35  A.  S.  R.  719  and  note; 
S.  E.  908,  83  A,  S.  R.  682;  Hunt  Winkler  v.  Roeder,  23  Neb.  706,  37 
V.  Turner,  9  Tex.  385,  60  Am.  Dec.  N.  W.  607,  8  A.  S.  R.  155;  Walton 
167;  Willey  v.  Carpenter,  64  Vt.  212,  Plow  Co.  v.  Campbell,  35  Neb.  173, 

23  Atl.  630,  15  L.R.A.  853.  52  N.  W.  883,  16  L.R.A.  468;  Rose 
18.  Griffin  v.  Chubb,  7  Tex.  603,  58   v.  Treadway,  4  Nev.  455,  97  Am.  Dec, 
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that  tenn.**  The  reason  for  this  rule  is  that  such  defenses  are  not 
embraced  within  the  ordinary  scope  of  a  denial  of  the  material  aver- 
ments of  the  complaint,  and  hence  it  is  that  a  plea  of  such  defenses 
ia  necessary  to  advise  the  opposing  party  as  to  the  nature  and  scope 
of  the  defense.^*  Matters  to  be  specially  pleaded  within  the  rule 
above  stated  vary,  of  course,  with  the  nature  of  action  and  the  scope 
of  the  pleadings;  but,  in  general,  the  principle  stated  will  be  found 
to  be  the  one  that  marks  the  propriety,  and  very  often  the  necessity, 
for  special  pleading.  Following  the  rule,  affirmative  matters  required 
to  be  specially  pleaded  may  include  defenses  of  estoppel,^'  contribu- 
tory negligence,  assumption  of  risk,^^  fraud  when  set  up  as  matter 
in  avoidance,^*  mistake,*^  alteration  of  contract,*  that  the  plaintiff  is 
not  the  real  party  in  interest,*  excuse  for  the  nonperformance  of  a 
covenant,^  justification  for  an  alleged  tortious  act,^  unavoidable  acci- 
dent or  the  act  of  God,^  license  to  enter  on  and  occupy  land,*  the 
statute  of  limitations,'  title  by  prescription,^  and  contractual  limita- 

546;   Babcock  v.   Standish,  53  N.  J.  2.  McGregor  v.  Oregon  R.,  etc.,  Co., 

Eq.  376,  33  Atl.  385,  51  A.  S.  R.  633,  50  Ore.  527,  93  Pac.  465,  14  L.R.A. 

30  L.R.A.  604;  Milbank  v.  Jones,  127  (N.S.)  668. 

N.  Y.  370,  28  N.  E.  31,  24  A.  S.  R.  3.  Harmony  v.  Bingham,  12  N.  Y. 

454;  Douglass  v.  Phenix  Ins.  Co.,  138  99,  62  Am.  Dec.  142. 

N.  Y.  209,  33  N.  E.  938,  34  A.  S.  R.  4.  Herlihy    v.    Donohue,   52   Mont. 

448,  20  L.R.A.  118.    See  Carriers,  vol.  601,  161  Pac.  164,  Ann.  Cas.  1917C 

5,  p.  i42.  29,  L.R.A.1917B  702. 

15.  See  infra,  par.  124.  5.  Chicago,  etc.,  R.  Co.  v.  Shaw,  63 

16.  See  supra,   par.   9.  Neb.  380,  88  N.  W.  508,  56  L.R.A.  341. 

17.  Stone  v.  Cook,  179  Mo.  534,  78  6.  Snowden  v.  Wilas,  19  Ind.  10, 
S.  W.  801,  64  L.R.A.  287.     See  also  81  Am.  Dec.  370. 

Estoppel,  vol.  10,  p.  842.  7.  Gormley   v.   Bunyan,  138  U.   S. 

18.  Mobile  Electric  Co.  v.  Sanges,  623,  11  S.  Ct.  453,  M  U.  S.  (L.  ed.) 
169  Ala.  341,  53  So.  176,  Ann.  Cas.  1086;  Boston,  etc.,  R.  Co.  v.  Hurd, 
1912B  461;  Doffey  v.  Consolidated  108  Fed.  116,  47  C.  C.  A.  615,  56 
Block  Coal  Co.,  147  la.  225, 124  N.  W.  L.R. A.  193 ;  Curtiss  v.  JEtna  L.  Ins. 
609,  30  L.R.A.(N.S.)  1067.  See  Neg-  Co.,  90  Cal.  245,  27  Pac.  211,  25  A.  S. 
LICENCE,  vol.  20,  p.  181  et  seq.  R.  114;  Foot  v.  Burr,  41  Colo.  192,  92 

19.  Hoxie  V.  Home  Ins.  Co.,  32  Pac.  236,  13  L.R.A.(N.S.)  1210;  Geb- 
Conn.  21,  85  Am.  Dec.  240;  Huston  hart  v.  Adams,  23  111.  397,  76  Am. 
V.  Williams,  3  Blackf.  (Ind.)  170,  25  Dec.  702;  Morrill  v.  Little  Falls  Mfg. 
Am.  Dec.  84;  Clapp  v.  Cedar  County,  Co.,  53  Minn.  371,  55  N.  W.  547,  21 
5  la.  15,  68  Am.  Dec.  678;  Clough  v.  L.R.A.  174;  Sturges  v.  Burton,  8  Ohio 
Holden,  115  Mo.  336,  21  S.  W.  1071,  St.  215,  72  Am.  Dec.  582. 

37  A.  S.  R.  393   (stating  a  qualified  Note:  6  L.R.A.  152. 
rule) ;  Thomas  v.  Thomas,  33  Neb.  373,  For  minority  rule  contra,  see  supra, 
50  N.  W.  170,  29  A.  S.  R.  483.     See  par.  98.     See  also  Limitation  op  Ac- 
Fraud  AND  Deceit,  vol.  12,  p.  416  et  tigns,  vol.  17,  p.  988  et  seq. 
seq.  8.  Cortelyou  v.  Van  Brundt,  2  Johns. 

20.  Gaines  v.  Park,  3  B.  Mon.  (Ky.)  (N.  Y.)  357,  3  Am.  Dec.  439;  Hiatt 
223,  38  Am.  Dec.  185.  v:  Morris,  10  Ohio  St.  523,  78  Am.  Dec, 

1.  Dewey  v.  Warriner,  71  111.  198,   280;  Southern  R.  Co.  v.  Ferguson,  105 

22  Am.  Rep.  91.  See  Alteration  op  Tenn.  552,  59  S.  W.  343,  80  A.  S.  R. 
Instruments,  vol.  1,  p.  1047  et  seq.    908. 
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tions  on  the  time  within  which  suit  may  be  brought.*  While  the 
custom  of  a  particular  place  and  local  commercial  usages  must  be 
pleaded,  a  general  usage  or  custom  need  not  be  pleaded  but  may  be 
given  in  evidence  under  the  general  denial.*®  On  the  question  as  to 
whether  payment  may  be  shown  without  specially  pleading  it,  there 
is  a  variance  between  the  authorities,  one  line  following  the  common 
law  rule  that  payment  may  be  shown  under  the  general  issue,** 
or  general  denial ;  **  while  another  line  of  authority  holds  to  the 
usual  rule  under  the  code  that  payment  as  a  defense  should  be 
specially  pleaded,**  and  it  cannot  be  shown  (either  in  bar  or  mitiga- 
tion of  recovery)  under  a  general  denial.**  A  similar  rule  has  devel- 
oped in  reference  to  pleading  fraud.  In  general  it  must  be  specially 
pleaded  under  the  code,  although  at  common  law  it  could  be  given 
in  evidence  under  the  general  issue.**  While  it  is  required  that  all 
matters  which  show  the  transaction  to  be  void  or  voidable  in  point 
of  law  on  the  ground  of  fraud,  or  otherwise,  shall  be  specially  pleaded,** 
it  is  not  always  necessary  to  plead  specially  the  defense  of  illegality, 
for,  when  this  defect  is  made  to  appear  to  the  court  at  any  stage 
of  the  case,  it  becomes  the  duty  of  the  court  to  refuse  to  entertain 
the  action.*'  Where  a  defense  must  be  pleaded  specially  the  omission 
to  plead  it  is  not  cured  by  the  introduction,  without  objection,  of  evi- 
dence in  support  of  it,  and  the  finding  of  the  facts  in  relation  to  it 
by  the  court.**  No  good  reason  exists  for  filing  special  pleas  con- 
taining averments  of  facts  that  may  be  proved  under  the  general 
issue.**  It  is  a  general  common  law  rule  that  a  special  plea  amount- 
ing to  a  general  issue  is  bad.*^     But.  where  the  defendant  elects  to 

9.  Fred  Miller  Brewing  Co.  v.  Capi-  as  to  matters  which  may  be  shown 
tal  Ins.  Co.,  Ill  la.  590,  82  N.  W.  under  the  general  issue.  And  see 
1023,  82  A.  S.  R.  529.  Fraud  and  Deceit,  vol.  12,  p.  416  et 

10.  Note:  2  L.R.A.  709.  seq. 

11.  Starratt  v.  Mullen,  148  Mass.  16.  Shawyer  v.  Chamberlain,  113  la. 
570,  20  N.  E.  178,  2  L.R.A.  697.  See  742,  84  N.  W.  661,  86  A.  S.  R.  411; 
generally,  supra,  par.  122,  to  the  effect  W.  T.  Rawleigh  Medical  Co.  v.  ps- 
that  any  matter,  including  payment,  borne,  (la.)  158  N.  W.  566,  L.R.A. 
which  destroys  the  plaintiff's  right  of  1917B  803;  Pino  v.  Merchants'  Mut. 
action  may  be  given  in  evidence  under  Ins.  Co.,  19  La.  Ann.  214,  92  Am.  Dec. 
the  general  issue.  See  also  Payment,  529;  Milbank  v.  Jones,  127  N.  Y.  370, 
ante,  p.  115  et  seq.  28  N.  E.  31,  24  A.  S.  R,  454. 

12.  Parker  v.  Mayes,  85  S.  C.  419,  17.  Oscanyan  v.  Winchester  Repeat- 
67  S.  E.  559, 137  A.  S.  R.  912.  ing  Arms  Co.,  103  U.  S.  261,  26  U.  S. 

13.  Hubler  v.  PuUen,  9  Ind.  273,  68  (L.  ed.)  539;  Reed  v.  Johnson,  27 
Am.  Dec.  620 ;  Doyle  v.  Reilly,  18  la.  Wash.  42,  67  Pac.  381,  57  L.R. A.  404. 
108,  85  Am.  Dec.  582.  18.  McComb  v.  Reed,  28  Cal.  281, 

14.  McKyring  v.  Bull,  16  N.  Y.  297,  87  Am.  Dec.  115. 

69  Am.  Dec.  696.  19.  White  v.  Yawkey,  108  Ala,  270, 

16.  Jenkins  v.  Long,  19  Ind.  28,  81  19  So.  360,  54  A.  S.  R.  159,  32  L.R.A. 
Am.  Dec.  374  and  note;  Pino  v.  Mer-   199. 

chants'  Mut.  Ins.  Co.,  19  La.  Ann.  214,       20.  Van  Ness  v.  Forrest,  8  Cranch 
92  Am.  Dec.  529.    See  supra,  par.  122,   30,  3  U.  S.  (L.  ed.)  478;  Dunlevy  ▼. 
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plead  specially  defenses  in  confession  and  avoidance  which  would  be 
admissible  in  evidence  under  the  general  issue,  the  fact  that  they  are 
admissible  under  the  general  issue  does  not  make  his  special  plea 
bad.^  Though  a  rule  of  court  may  make  a  general  denial  a  sufficient 
denial  of  the  averments  of  the  petition,  it  cannot  extend  further  than 
as  a  denial  of  the  petition,  and  cannot  open  the  door  to  special  defenses 
and  matter  in  avoidance.* 

126.  General  Denials  with  Admissions;  Notice  in  Aid  of  General 
Denial. — According  to  the  majority  rule  where  a  denial  coupled  with 
admissions  plainly  indicates  the  allegations  controverted  and  those 
admitted,  the  pleading  is  sufficient,  but  if  the  allegations  denied  or 
admitted  are  not  shown  plainly,  the  pleading  is  bad.'  An  opposing 
and  minority  rule  is  to  the  effect  that  a  general  denial  in  an  answer 
coupled  with  admissions  is  bad ;  *  and  while  the  objection  under  this 
rule  is  generally  placed  on  the  ground  that  denials  with  admissions 
fail  to  put  the  allegations  of  the  complaint  in  issue,®  the  vice  is  some- 
times declared  to  be  that  they  are  both  indefinite  and  uncertain.* 
However,  the  more  reasonable  rule  must  allow  for  qualifications  and 
limitations  in  the  pleading  of  a  general  denial  with  admissions.' 
In  a  case  where  the  general  denial  itself  is  qualified  by  a  denial  of 
each  and  every  allegation  of  the  complaint  "not  expressly  admitted," 
the  defense  is,  in  reality,  a  single  one,  and  there  is  no  inconsistency 
necessarily  embodied  in  this  form  of  denial.®  On  the  general  theory 
that  a  defective  special  denial  does  not  control  a  good  general  denial, 
it  has  been  held  that  a  good  general  denial  of  each  and  every  alle- 
gation of  a  complaint,  not  expressly  admitted,  puts  in  issue  all  other 
allegations,  although  some  of  them  are  impliedly  admitted  by  the 
defective  special  denial.*  Under  certain  statutes  provision  is  made 
for  the  giving  or  filing  of  a  notice  in  aid  of  the  general  issue  in 
particular  cases.*^  Such  notice,  to  let  in  evidence  as  a  defense  not 
admissible  under  the  general  issue,  must  contain  all  the  facts  neces- 

Penton,  80  Vt.  605,  68  Atl.  651,  130       Note:  13  Ann.  Cas.  886. 
A.  S.  R.  1009.  5.  Note :  13  Ann.  Cas.  886. 

1.  Keedy  v.  Long,  71  Md.  385,  18       6.  Starbuck   v.   Dunklee,  10  Minn. 
Atl.  704,  6  L.R.A.  759.  168,  88  Am.  Dec.  68. 

2.  Walters  v.  Washington  Ins.  Co.,       7.  Note:  13  Ann.  Cas.  884. 

1  la.  404,  63  Am.  Dec.  451.  8.  Smith  v.  Gale,  144  U,  S.  509,  12 

3.  Burley       v.       German-American  S.  Ct.  674,  36  U.  S.  (L.  ed.)  521. 
Bank,  111  U.  S.  216,  4  S.  Ct.  341,  28  9.  Bessemer  Irrigating  Ditch  Co.  v. 
U.  S.  (L.  ed.)  406;  Hannem  v.  Pence,  WooUey,  32  Colo.  437,  76  Pac.  1053, 
40  Minn.  127,  41  N.  W.  657,  12  A.  S.  105  A.  S.  B.  91. 

R.  717;  Seffert  v.  Northern  Pac.  R.  Co.,  10.  Teese  v.  Huntingdon,  23  How.  2, 

49  Ore.  95,  88  Pac.  962,  13  Ann.  Cas.  16  U.  S.  (L.  ed.)  479;  Wise  v.  Allis, 

883  and  note.  9  Wall.  737,  19  U.  S.   (L.  ed.)  784; 

4.  State  V.  Fireman's  Fund  Ins.  Co.,  Lee  v.  Follensby,  83  Vt.  35,  74  Atl. 
152  Mo.  1,  52  S.  W.  595,  45  L.R.A.  327, 138  A.  S.  R.  106L 

363. 

671 


§  127  PLEADING  21  R.  C.  L. 

sary  to  constitute  a  good  special  plea.*^  And  the  rule  is  stated  in 
this  connection  that  a  defendant  cannot  supply  a  deficiency  in  his 
notice  of  special  matter  by  embodying  with  it  the  additional  matter 
in  a  special  plea.^^  In  connection  with  a  plea  of  the  general  issue 
similar  provision  is  sometimes  made  for  the  filing  of  a  brief  notice  or 
statement  therewith  setting  forth  the  extent  of  claims  made,  or  of  a 
disclaimer,  if  such  is  pleaded.^'  The  object  of  these  rules  is  undoubt- 
edly to  enable  the  other  party  to  make  such  answer  or  response  to 
the  matter  set  up  in  the  plea  or  notice,  either  by  way  of  pleading 
or  of  evidence,  or  such  cross-examination  of  the  witness  of  the  party 
setting  up  the  plea  or  notice  as  the  facts  of  his  case  may  enable  him 
to  do.^*  It  has  been  held  that  a  defenant  has  not  the  right  to  plead 
specially,  and  also  give  notice  of  special  matter,  relied  on  as  a  defense 
under  the  general  issue ;  and  that  when  he  so  pleads,  he  may  be  called 
on  to  elect  how  he  will  proceed.^* 

XIII.  Amendments 

127.  General  Rule  as  to  Discretion. — It  is  a  general  rule  that 
amendments  to  pleadings  are  favored  and  should  be  liberally  allowed 
in  furtherance  of  justice.^*     The  exercise  of  the  power  to  permit 

11.  Nott  V.  Stoddard,  38  Vt.  25,  88  127  A.  S.  R.  123,  24  L.R.A.(N.S.) 
Am.  Dec.  633.  91 ;  Nelson  v.  Chittenden,  53  Colo.  30, 

12.  McCay  v.  Burr,  6  Pa.  St.  147,  123  Pac.  656,  Ann.  Cas.  1914A  1198; 
47  Am.  Dec.  441.  Philadelphia,  etc.,  R.  Co.  v.  Gatta,  4 

13.  Lancaster  v.  Augusta  Water  Bo^^ce  (Del.)  38,  85  Atl.  721,  Ann. 
Dist.,  108  Me.  137,  79  Atl.  463,  Ann.  Cas.  1916E  1227,  47  L.R.A.(N.S.)  932 
Cas.  1913 A  1252;  Durand  First  Nat.  and  note;  Lyons  v.  Planters' Loan,  etc., 
Bank  v.  Shaw,  149  Mich.  362,  112  Bank,  86  Ga.  485,  12  S.  E,  882,  12 
N.  W.  904,  12  Ann.  Cas.  437,  13  L.R.A.  155;  Riley  v.  Wrightville,  etc., 
L.R.A.(N.S.)  426;  Adams  v.  Filer,  7  R.  Co.,  133  Ga.  413,  65  S.  E.  890, 
Wis.  306,  73  Am.  Dec.  410.  18   Ann.    Cas.   208,   24   L.R.A.(N.S.) 

14.  Wise  V.  Allis,  9  Wall.  737,  19  379;  Fleming  v.  Court  en  ay,  98  Me.  401, 
U.  S.  (L.  ed.)  784.  57  Atl.  592,  99  A.  S.  R.  414  (stating 

15.  Benjamin  v.  McConnel,  4  Gil-  the  general  rule  but  holding  that  it 
man  (111.)  536,  46  Am.  Dec.  474,  does  not  go  to  the  extent  of  allowing 

16.  Eberly  v.  Moore,  24  How.  147,  substitution  of  one  party  plaintiff  or 
16  U.  S.  (L.  ed.)  612;  In  re  Wight,  defendant  for  another);  Sterling  v. 
134  U.  S.  136,  10  S.  Ct.  487,  33  U.  S.  Marine  Bank,  120  Md.  396,  87  Atl. 
(L.  ed.)  865;  Union  Pac.  R.  Co.  v.  697,  Ann.  Cas.  1915A  1219;  Swan  v. 
Wyler,  158  U.  S.  285,  15  S.  Ct.  877,  Nesmith,  7  Pick.  (Mass.)  220,  19  Am. 
39  U.  S.  (L.  ed.)  983;  Edgefield  Bank  Dec.  282;  Lilly  v.  Tobbein,  103  Mo. 
V.  Farmers  Co-operative  Mfg.  Co.,  52  477,  15  S.  W.  618,  23  A.  S.  R.  887; 
Fed.  98,  2  U.  S.  App.  282,  2  C.  C.  A.  Reybum  v.  Mitchell,  106  Mo.  365,  16 
637,  18  L.R.A.  201;  Cooke  v.  Spears,  S.  W.  592,  27  A.  S.  R.  350;  Snyder 
2  Cal.  409,  66  Am.  Dec.  348 ;  Robinson  v.  Collier,  85  Neb.  552, 123  N.  W.  1023, 
Consol.  Min.  Co.  v.  Johnson,  13  Colo.  133  A.  S.  R.  682;  Lassiter  v.  Norfolk, 
258,  22  Pac.  459,  5  L.R.A.  769  and  etc.,  R.  Co.,  136  N.  C.  89,  48  S.  E. 
note;  Saint  v.  Guerrerio,  17  Colo.  448,  642,  1  Ann.  Cas.  456;  Walker  v.  Mil- 
30  Pac.  335,  31  A.  S.  R.  320;  Rude  ler,  139  N.  C.  448,  52  S.  E.  125,  111 
V.  Levy,  43  Colo.  482,  96  Pac.  560,  A.  S.  R.  805,  4  Ann.  Cas.  601, 1  L.R.A. 
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amendments  rests  in  the  sound  discretion  of  the  trial  court;  ^'  and, 
as  a  rule,  this  discretion  will  not  be  disturbed  on  appeal  except  in  case 

(N.S.)  167;  French  v.  State  Farmers'  Oakland  Bank  of  Savings,  124  Cal. 
Mut.  Hail  Ins.  Co.,  29  N.  D.  426,  151  282,  57  Pac.  84,  71  A.  S.  R.  58  and 
N.  W.  7,  L.R.A.  1915D  766;  Mosten-  note;  Dunphy  v.  Dunphy,  161  Cal. 
bocker  v.  Shawnee  Gas,  etc.,  Co.,  380,  119  Pac.  512,  Ann.  Cas.  1913B 
(Okla.)  152Pac.  82,L.R.A.1916B910;  1230,  38  L.R.A.(N.S.)  818;  Saint  v. 
State  V.  Richardson,  48  Ore.  309,  85  Guerrerio,  17  Colo.  448,  30  Pac.  335, 
Pac.  225,  8  L.R.A.(N.S.)  362;  Wol-  31  A.  S.  R.  320;  Rude  v.  Levy,  43  Colo, 
finger  v.  Thomas,  22  S.  D.  57,  115  N.  482,  96  Pac.  560,  127  A.  S.  R.  123, 
W.  100,  133  A.  S.  R.  900;  Radam  v.  24  L.R.A.(N.S.)  91;  Richie  v.  Waller, 
Capitol  Microbe  Destroyer  Co.,  81  Tex.  63  Conn.  155,  28  Atl.  29,  38  A.  S.  R. 
122,  16  S.  W.  990,  26  A.  S.  R.  783;  361,  27  L.R.A.  161;  Hartford  F.  Ins. 
Wilkins  v.  SomerviUe,  80  Vt.  48,  66  Co.  v.  Redding,  47  Fla.  228,  37  So. 
Atl.  893,  130  A.  S.  R.  906,  11  L.R.A.  62,  110  A.  S.  R.  118,  67  L.R.A.  518; 
(N.S.)  1183;  Chippewa  Bridge  Co.  v.  Morgan  v.  Eaton,  59  Fla.  562,  52  So. 
Durand,  122  Wis.  85,  99  N.  W.  603,  305,  138  A.  S.  R.  167;  FrankUn  Phos- 
106  A.  S.  R.  931.  See  infra,  par.  138,  phate  Co.  v.  International  Harvester 
as  to  the  rule  in  appellate  courts.  Co.  of  America,  62  Fla.  185,  57  So. 

17.  Mandeville  v.  Wilson,  5  Cranch  206,  Ann.  Cas.  1913C  1247;  Miles  v. 
15,  3  U.  S.  (L.  ed.)  178;  Chirac  v.  Vanhorn,  17  Ind.  245,  79  Am.  Dec. 
Reinicker,  11  Wheat.  280,  6  U.  S.  (L.  477;  Hannabalson  v.  Sessions,  116  la. 
ed.)  474;  Wright  v.  Hollings worth,  1  457,  90  N.  W.  93,  93  A.  S.  R.  250; 
Pet.  165,  7  U.  S.  (L.  ed.)  96;  United  Allen  v.  North  Des  Moines  M.  E. 
States  V.  Buford,  3  Pet.  12,  7  U.  S.  Church,  127  la.  96,  102  N.  W.  808, 
(L.  ed.)  2G6;  United  States  v.  Girault,  109  A.  S.  R.  366,  4  Ann.  Cas.  257,  69 
11  How.  22,  13  U.  S.  (L.  ed.)  587;  L.R.A.  255;  Ketering  v.  Eastlack,  130 
Bamberger  v.  Terry,  103  U.  S.  40,  26  la.  498,  107  N.  W.  177,  8  Ann.  Cas. 
U.  S.  (L.  ed.)  317;  Richmond  v.  Irons,  357;  Venable  v.  Dutch,  37  Kan.  515, 
121  U.  S.  27,  7  S.  Ct.  788,  30  U.  S.  15  Pac.  320,  1  A.  S.  R.  260 ;  Federal 
(L.  ed.)  864;  Henderson  v.  Louisville,  Betterment  Co.  v.  Reeves,  77  Kan.  Ill, 
etc.,  R.  Co.,  123  U.  S.  61,  8  S.  Ct.  60,  93  Pac.  627, 15  Ann.  Cas.  796;  Robbins 
31  U.  S.  (L.  ed.)  92;  Chapman  v.  Bar-  v.  Treadway,  2  J.  J.  Marsh.  (Ky.)  540, 
ney,  129  U.  S.  677,  9  S.  Ct.  426,  32  19  Am.  Dec.  152;  Marks  v.  Hardy,  117 
U.  S.  (L.  ed.)  800;  Northern  Pac.  R.  Ky.  663,  78  S.  W.  864,  1105,  4  Ann. 
Co.  V.  Austin,  135  U.  S.  315,  10  S.  Cas.  814;  Smith  v.  Middlesboro  Elec- 
Ct.758,34U.  S.  (L.ed.)  218;  Gormley  trie  Co.,  164  Ky.  46,  174  S.  W.  773, 
V.  Bunyan,  138  U.  S.  623,  11  S.  Ct.  Ann.  Cas.  1917A  1164;  Alderman  v. 
453,  34  U.  S.  (L.  ed.)  1086;  Mexican  French,  1  Pick.  (Mass.)  1,  11  Am. 
Cent.  R.  Co.  v.  Pinkney,  149  U.  S.  194,  Dec.  114;  Muh^  v.  Mohawk  Val.  Ins. 
13  S.  Ct.  859,  37  U.  S.  (L.  ed.)  699;  Co.,  5  Gray  (Mass.)  541,  66  Am.  Dec. 
Walton  V.  Mariette  Chair  Co.,  157  U.  380;  Basford  v.  Pearson,  9  Allen 
S.  342,  15  S.  Ct.  626,  39  U.  S.  (L.  (Mass.)  387,  85  Am.  Dec.  764;  Lee 
ed.)  725;  Royal  Ins.  Co.  v.  Miller,  199  v.  Lee,  21  Mo.  531,  64  Am.  Dec.  247; 
U.  S.  353,  26  S.  Ct.  46,  50  U.  S.  Allen  v.  Ranson,  44  Mo.  263,  100  Am. 
(L.  ed.)  226:  Seaboard  Air  Line  Ry.  Dec.  282;  Gehlert  v.  Quinn,  35  Mont. 
V.  Renn,  241^1.  S.  290,  36  S.  Ct.  567,  451,  90  Pac.  168,  119  A.  S.  R.  864; 
60  U.  S.  (L.  ed.)  1006;  Cooke  v.  Downs  v.  Cassidy,  47  Mont.  471,  133 
Spears,  3  Cal.  409,  56  Am.  Dec.  348;  Pac.  106,  Ann.  Cas.  1914B  1155;  Sche- 
Beronio  v.  Southern  Pac.  R.  Co.,  86  rar  v.  Prudential  Ins.  Co.,  63  Neb.  350, 
Cal.  415,  24  Pac.  1093,  21  A.  S.  R.  88  N.  W.  687,  56  L.R.A.  611;  Bliss  v. 
57;  Hawthorne  v.  Siegel,  88  Cal.  159,  Beck,  80  Neb.  290,  114  N.  W.  162, 
25  Pac.  1114,  22  A.  S.  R.  291;  Wood-  16  Ann.  Cas.  366;  Gurule  v.  Duran, 
ward  V.  Brown,  119  Cal.  283,  51  Pac.  20  N.  M.  348,  149  Pac.  302,  L.R.A. 
2,  542,  63  A.  S.  R.  108;  Brittan  v.   1915F  648;  Whittemore  v.  Judd  Lin- 
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of  an  evident  abuse  thereof,*^  or  unless  the  appellant  shows  affirma- 
tively that  he  was  prejudiced  by  the  ruling.^*  It  is  the  usual  prac- 
tice of  the  courts  to  allow  rather  than  refuse  amendments ;  *®  and 
where  the  amendment  is  proper  in  itself  and  is  made  in  time  the 
right  may  exist  apart  from  the  discretion  of  the  court.^    Hence,  as 

seed,  etc.,  Co.,  124  N.  Y.  665,  27  N.  E.  1913B  709;  Ann.  Cas.  1914A  26. 

244,  21  A.  S.  R.  708;  Turner  v.  Child,  See  also  Discovery,  vol.  9,  p.  186; 

12  N.  C.  25,  133,  331,  17  Am.  Dec.  E jectmibnt,  vol.  9,  p.  903 ;  Fires,  vol. 

555;   Brown   v.   Mitchell,  102  N.   C.  11,  p.  955;  Forfeiture,  vol.  12,  p.  132. 

347,  9  S.  E.  702,  11  A.  S.  R.  748;  18.  Gormley  v.  Bunyan,  138  U.  S. 

French  v.  State  Farmers'  Mut.  Hail  623,  11  S.  Ct.  453,  34  U.  S.  (L.  ed.) 

Ins.  Co.,  29  N.  D.  426,  151  N.  W.  7,  1086;    CoBur  d'Alene  Lumber  Co.  v. 

L.R.A.1915D  766;  Neininger  v.  State,  Thompson,  215  Fed.  8,  131  C.  C.  A. 

50   Ohio   St.   394,   34  N.   E.   633,  40  316,  L.R.A.1915A  731;  Moi^an  v.  Ea- 

A.  S.  R.  674;  Kuchler  v.  Weaver,  23  ton,  59  Fla.  562,  52  So.  305, 138  A.  S. 

Okla.  420,  100  Pac.  520,  18  Ann.  Cas.  R.  167;  Smith  v.  Middleboro  Electric 

462 ;  Jantzen  v.  Emanuel  German  Bap-  Co.,  164  Ky.  46,  174  S.  W.  773,  Ann. 

tist  Church,  27  Okla.  473,  112  Pac.  Cas.  1917 A  1164;  Babcock  v.  Canadian 

1127,  Ann.  Cas.  1912C  659;  Horton  Northern  R.  Co.,  117  Minn.  434,  136 

V.  Early,  39  Okla.  99,  134  Pac.  436,  N.  W.  275,  Ann.  Cas.  1913D  924;  Chi- 

Ann.  Cas.  1915D  825,  47L.R.A.{N.S.)  cago,  etc.,  R.  Co.  v.  Shaw,  63  Neb. 

314;  State  v.  Richardson,  48  Ore.  309,  380,  88  N.  W.  508,  56  L.R.A.  341; 

85  Pac.  225,  8  L.R.A.(N.S.)  362;  Diehl  Scherar  v.  Prudential  Ins.  Co.,  63  Neb. 

v.  Adams  County  Mut.  Ins.  Co.,  58  Pa.  530,  88  N.  W.   687,  56  L.R.A.  611; 

St.  443,  98  Am.  Dec.  302;  Parker  v.  Bliss  v.  Beck,  80  Neb.  290,  114  N.  W. 

Mayes,  85  S.  C.  419,  67  S.  E.  559,  162,  16  Ann.  Cas.  366 ;  Gurule  v.  Dur- 

137  A.  S.  R.  912 ;  Taylor  v.  Carr,  125  an,  20  N.  M.  348, 149  Pac.  302,  L.R-A. 

Tenn.  235,  141  S.  W.  745,  Ann.  Cas.  1915F  648;  National  Steamship  Co  v. 

1913C  155 ;  Cartwright  v.  Chabert,  3  Sheahan,  122  N.  Y.  461,  25  N.  E.  858, 

Tex.  261,  49  Am.  Dec.  742;  Mclllhenny  10  L.R.A.  782;  Kuchler  v.  Weaver,  23 

V.  Binz,  80  Tex.  1,  13  S.  W.  655,  26  Okla.  420,  100  Pac.  915,  18  Ann.  Cas. 

A.  S.  R.  705;  Benson  v.  Oregon  Short  462;  Parker  v.  Mayes,  85  S.  C.  419, 

Line  R.   Co.,   35  Utah  241,  99  Pac.  67  S.  E.  559, 137  A.  S.  R.  912;  Benson 

1027,  136  A.  S.  R.  1052,  19  Ann.  Cas.  v.  Oregon  Short  Line  R.  Co.,  35  Utah 

803;  Thorworth  v.  Blanchard,  87  Vt.  241,  99  Pac.  1072,  136  A.  S.  R.  1052, 

38,  87  Atl.  52,  Ann.  Cas.  1916A  1226  19  Ann.  Cas.  803 ;  Floyd  v.  Duffv,  68 

and  note  (as  to  the  power  of  the  court  W.  Va.  339,  69  S.  E.  993,  33  L.R.A. 

to   allow   amendments   at  chambers) ;  (N.S.)  883;  Gist  v.  Johnson-Carey  Co., 

Harris  v.   Cowles,  38  Wash.  331,  80  158  Wis.  188,  147  N.  W.  1079,  Ann. 

Pac.  537,  107  A.  S.  R.  847;  Illinois  Cas.  1916E  460. 

Steel   Co.  V.  Budzisz,  106  Wis.   499,  19.  Adams  v.  Main,  3  Ind.  App.  232, 

81  N.  W.  1027,  80  A.  S.  R.  54  and  29  N.  E.  792,  50  A.  S.  R.  266  and 

note,   48   L.R.A.    830;    Kuhn   v.   Sol  note. 

Heavenrich  Co.,  115  Wis.  447,  91  N.  20.  Michener  v.  Springfield  Enginei 

W.    994,    60   L.R.A.   585;    Rahles   v.  etc.,  Co.,  142  Ind.  130,  40  N.  E.  679, 

J.  Thompson,  etc.,  Mfg.  Co.,  137  Wis.  31  L.R.A.  59;  Newman^v.   Covenant 

506,  118  N.  W.  350,  119  N.  W.  289,  Mut.  Ins.  Ass*n,  76  la.  56,  40  N.  W. 

23  L.R.A.(N.S.)  296 ;  Clute  V.  Clinton-  87,  14  A.  S.  R.  196,  1  L.R.A.  659; 

ville  Mut.  F.  Ins.  Co.,  144  Wis.  638,  Delisle  v.  Bourriague,  105  La.  77,  29 

129  N.  W.  661,  32  L.R.A.(N.S.)  240;  So.  731,  54  L.R.A.  420;  Tildesley  v. 

Gist  V.  Johnson-Carey  Co.,  158  Wis.  Harper,  10  Ch.  D.  393,  48  L.  J.  Ch. 

188, 147  N.  W.  1079,  Ann.  Cas.  1916E  495,  2  Eng.  Rul.  Cas.  786  and  note. 

460.  1.  Teas  v.  McDonald,  13  Tex.  349, 

Notes:  5  Ann.  Cas.  674;  Ann.  Cas.  65  Am.  Dec.  65. 
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a  general  rule,  an  amendment  to  pleadings  should  be  allowed  at  any 
stage  of  the  proceedings,  when  it  will  not  delay  the  suit  nor  affect  the 
rights  of  the  adverse  party ;  *  and  where  the  facts  stated  in  the  orig- 
inal and  amended  pleadings  are  substantially  identical.^  Also  the 
facts  and  surrounding  circumstances  which  occasioned  the  necessity 
for  amendment  may  be  entitled. to  consideration,  as,  for  example, 
the  fact  that  counsel  was  in  no  wise  negligent  but  prepared  his  answer 
from  memoranda  found  among  the  papers  of  the  deceased  original 
counsel  for  his  client.*  Following  this  rule  judgments  have  been 
reversed  because  the  trial  court  would  not  permit  pleadings  to  be 
amended.*  But  the  refusal  of  the  trial  court  to  permit  an  amendment 
of  a  pleading  is  not,  in  itself,  an  abuse  of  discretion.^  Courts  may 
very  properly  refuse  permission  to  amend  a  plea  when  it  is  the  object 
of  the  amendment  to  present  a  mere  technical  defense ;  ^  or  when 
it  is  not  made  to  appear  that  the  proposed  amendment  is  material ;  ^ 
or  where  the  necessity  to  amend  is  not  shown ;  •  or  where  the  appli- 
cation is  made  after  a  default  entered.^®  Under  the  rule  in  some 
jurisdictions,  an  order  denying  a  motion  to  be  allowed  to  amend  a 
declaration  cannot  be  assigned  as  error.^^ 

128.  Leave  to  Amend;  Continuances. — According  to  the  circum- 
stances of  the  particular  case  amendments  may  be  made  with  or 
without  leave,^*  on  terms  imposed,^*  or  unconditionally  and  without 

2.  Butcher  v.  Brownsville  Bank,  2  7.  Joned  v.  Tennessee  Bank,  8  B. 
Kan.  70,  83  Am.  Dec.  446;  Caples  v.  Mon.  (Ky.)  122,  46  Am.  Dec.  540. 
Morgan,  81  Ore.  692,  160  Pac.  1154,  8.  Mercantile  Nat.  Bank  v.  Carpen- 
L.R.A.1917B  760.  See  infra,  par.  130,  ter,  101  U.  S.  567,  25  U.  S.  (L. 
as  to  time  of  amending.  ed.)    815;  Federal  Betterment  Co.  v. 

3.  Cox  v.  McLaughlin,  76  Cal.  60,  Reeves,  77  Kan.  Ill,  93  Pac  627, 
18  Pac.  100,  9  A.   S.  R.   164;   Citi-  15  Ann.  Cas.  796. 

Bens'   Trust   Co,   v.   McDougald,   132  9.  York  v.  Steward,  21  Mont.  515, 

Tenn.  323, 178  S.  W.  432,  L.R.A.1917C  56   Pac.   29,   43   L.R.A.   125;   Taylor 

840.  V.  Carr,  126  Tenn.  235,  141  S.  W.  745, 

4.  Citizens'  Trust  Co.  v.  McDougald,  Ann.  Cas.  1913C  155. 

132  Tenn.  323,  178  S.  W.  432,  L.R.A.       10.  Palmer  v.  York  Bank,  18  Me. 
193  7C  840.  166,  36  Am.  Dee.  710. 

6.  United  States  v.  Lehigh  Val.  R,  11.  Marine  Ins.  Co.  v.  Hodgson,  6 
Co.,  220  U.  S.  257,  31  S.  Ct.  387,  Cranch  206,  3  U.  S.  (L.  ed.)  200; 
55  U.  S.  (L.  ed.)  458;  Drennen  v.  Spencer  v.  Lapsley,  20  How.  264,  15 
WilHams,  69  Colo.  301,  148  Pac.  265,  U.  S.  (L.  ed.)  902;  Anders  v.  Mere- 
Ann.  Cas.  1917A  664;  Union  Stock  dith,  20  N.  C.  339,  34  Am.  Dec.  376. 
Yards  Nat.  Bank  v.  Bolan,  14  Idaho  12.  Jenkins  v.  Hawkeye  Commer- 
87,  93  Pac.  508,  125  A.  S.  R.  146;  cial  Men's  Ass'n,  147  la.  113,  124 
Wilson  V.  Campbell,  75  Kan.  159.  88  N.  W.  199,  30  L.R.A.(N.S.)  1181; 
Pac.  548,  121  A.  S.  R.  366,  12  Ann.  Teas  v.  McDonald,  13  Tex.  349,  65 
Cas.  766,  8  L.R.A.(N.S.>  426;  Chip-   Am.  Dec.  65. 

pewa  Bridge  Co.  v.  Durand,  122  Wis.       13.  Bamberger  v.  Terry,  103  U.  S. 
85,  99  N.  W.  603,  106  A.  S.  R.  93L  40,  26  U.   S.    (L.  ed.)   317;  Butcher 

6.  Stensgaard  v.  St.  Paul  Real  Es-  v.  Brownsville  Bank,  2  Kan.  70,  83 
tote  Title  Ins.  Co.,  50  Minn.  429,  52  Am.  Dec.  446;  Clark  v.  Stoughton, 
W.  W.  910,  17  L.R.A.  575.  18  Vt.  50,  44  Am.  Dec.  361;  Illinois 
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terms.^*  In  cases  of  surprise,  reasonable  continuances  may  be  allowed, 
so  as  to  enable  the  adverse  party  to  prepare  for  meeting  the  changed 
conditions  brought  about  by  the  amendment.**  It  has  been  held 
that  a  statute  allowing  pleadings  to  be  amended  on  "such  terms  as 
may  be  just"  does  not,  under  all  circumstances,  require  the  imposi- 
tion of  terms  as  a  condition  of  granting  leave  to  amend  a  pleiading.** 
In  cases  where  it  is  clear  that  the  ends  of  justice  will  be  subserved 
by  an  amendment,  the  courts  will  either  refuse  to  regard  a  defect 
or  error  or  consider  the  pleading  amended  so  as  to  correct  or  elimi- 
nate it.*'  And  contingencies  may  arise  where  the  courts  will  compel 
an  amendment.*® 

129.  Papers  Amendable;  Amending  Plea  in  Abatement. — Follow- 
ing the  general  rule,  courts  may  in  their  discretion  permit  amend- 
ments to  any  pleadings;  and  sometimes  amendments  are  made  to 
papers  not  of  this  character,  as,  for  example,  the  original  writ,  if 
amended  in  the  court  from  which  it  issues.**  Besides  the  complaint 
and  answer,  the  pleadings  to  which  the  principles  relating  to  amend- 
ments usually  apply  include  the  demurrer,^^  replication,*  and  writ 
of  error.*  In  some  jurisdictions  it  is  the  rule  that  pleas  in  abatement 
are  not  amendable,  because  they  are  dilatory  in  their  nature,  and  do 
not  go  to  the  merits  of  the  action.  But  to  this  general  rule  an  excep- 
tion is  made  in  the  case  of  pleas  in  abatement  to  the  jurisdiction  of  the 
court  of  the  person,  since  a  plea  of  this  character  is  held  to  be  not 
strictly  a  plea  in  abatement,  but  a  meritorious  plea  necessary  to  the 
protection  of  a  substantial  right  granted  by  statute.*    In  a  number  of 

Steel  Co.  V.  Budzisz,  106  Wis.  499,  So.  209,  131  A.  S.  R.  169,  24  L.R.A, 

81  N.   W.   1027,  82  N.   W.   534,   80  (N.S.)  134;  Cobb  v.  Stewart,  4  Mete. 

A.  S.  R.  54,  48  L.R.A.  830.  (Ky.)  255,  83  Am.  Dec.  465. 

14.  Illinois  Steel  Co.  v.  Budzisz,  106  19.  Philadelphia,  etc.,  R.  Co.  v. 
Wis.  499,  81  N.  W.  1027,  82  N.  W.  Gatta,  4  Boyce  (Del.)  38,  85  Atl. 
534,  80  A.  S.  R.  54,  48  L.R.A.  830.  721,  Ann.  Cas.  1916E  1227,  47  L.R.A. 

15.  See  Continuances,  vol.  6,  p.  (N.S.)  932;  Parker  v.  Barker,  43  N. 
554.  See  also  Ryder-Gougar  Co.  v.  EL  35,  80  Am.  Dec.  130,  And  see 
Garretson,  53  Wash.  71,  101  Pac.  498,  Process,  post,  par.  74  et  seq. 

132  A.  S.  R.  1053;  Gbt  v.  Johnson-  20.  Wisconsin      Lumber      Co.      v. 

Carey  Co.,  158  Wis.  188,  147  N.  W.  Greene,  etc.,  Telephone  Co.,  127  la. 

1079,  Ann.  Cas.  1916E  460.  350,  101   N.  W.   742,  109  A.   S.   R. 

16.  Illinois  Steel  Co.  v.  Budzisz,  106  387,  69  L.R.A.  968. 

Wis.  499,  81  N.  W.  1027,  82  N.  W.  1.  McGehee  v.  Western  Union  Tel. 
534,  80  A.  S.  R.  54,  48  L.R.A.  830.    Co.,  169  Ala.  109,  63  So.  205,  Ann. 

17.  Ware  v.  Bradford,  2  Ala.  676,   Cas.  1912B  512. 

36   Am.   Dec.  427;   Hyams  v.   King,  2.  Walton    v.   Marietta    Chair    Co., 

[19081   2  K.  B.  696,  77  L.  J.  K.  B.  157  U.  S.  342,  15  S.  Ct.  626,  39  U.  S. 

424,  24  Times  L.  Rep.  675,  52  Sol.  (L.  ed.)  725. 

J.  551,  6  British  Rul.  Cas.  962.  3.  Spencer  v.  2Etn&  Indemnity  Co., 

18.  Western  Union  Tel.  Co.  v.  Mer-  231  111.  82,  83  N.  E.  102,  12  Ann. 
ritt,  55  Fla.  462,  46  So.  1084,  127  Cas.  323  and  note.  See  supra,  par. 
A.  S.  R.  169;  Williams  v.  Atlantic  102,  as  to  pleas  in  abatement  generally. 
Coast  Line  R.  Co.,  56  Fla,  735,  48 
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jurisdictions,  however  (following  the  rule  applicable  to  pleadings 
generally) ,  the  question  whether  a  plea  in  abatement  may  be  amended 
is  held  to  be  a  matter  within  the  discretion  of  the  court,  and  an 
exercise  thereof  will  not  be  disturbed  in  the  absence  of  abuse  of 
such  discretion.*  And  still  another  rule  is  that  a  plea  in  abatement 
is  not  amendable  after  demurrer  filed  thereto.* 

130.  Time  of  Allowance;  Amendment  to  Conform  to  Proofs. — It 
has  been  said  that  liberality  in  allowing  amendments  to  pleadings  is 
greatest  in  the  early  stages  of  a  lawsuit,  decreases  as  it  progresses, 
and  changes  at  times  to  a  strictness  amounting  to  a  prohibition  after 
the  matters  litigated  have  received  the  normally  final  sanction  of  an 
adjudication  by  the  trial  court,  affirmed  on  appeal  by  the  court  of  last 
resort.*  But  ordinarily  the  time  or  occasion  for  an  amendment  is 
best  interpreted  in  the  reasonable  discretion  of  the  court  at  every 
stage  of  the  particular  case,  in  view  of  all  the  circumstances  and  the 
nature  of  the  amendment  itself,  rather  than  in  any  rule  circumscribing 
the  time  of  allowance.'  As  a  general  rule  it  is  onlj''  essential  that, 
in  the  exercise  of  this  power,  no  vested  right  shall  be  disturbed ;  • 
that  the  cause  of  action  or  defense  shall  not  be  substantially  changed;  • 
or  that  the  theory  of  the  case  is  not  altered.^^  Hence  it  is  that  many 
modern  statutes  provide  that  amendments  may  be  proper  at  any 
time,**  although  such  statutes  will  be  more  strictly  construed  when 
their  aid  is  sought  in  the  appellate  courts  than  on  application  to 
the  trial  court. *^  Amendments  may  be  made,  therefore,  either  on 
or  before  trial;  *•  or,  to  conform  to  the  proofs,  on  or  after  trial,**  after 

4.  Note :  12  Ann.  Cas.  325.  See.  148  Mass.  504,  20  N.  E.  107,  2  L.R.A. 
supra,  par.  127,  as  to  rule  of  discre-  743;  Eadie  v.  Eadie,  44  Mont.  391, 
lion.  120  Pac.  239,  Ann.  Cas.  1913B  479; 

5.  Brown  V.  Nourse,  56  Me,  230,  Wolfinger  v.  Thomas,  22  S.  D.  57,  115 
92  Am.  Dec.  583.  N.  W.  100,  133  A.  S.  R.  900;  Cart- 

6.  Todd  V.  Bettingen,  102  Minn,  wright  v.  Chabert,  3  Tex.  261,  49  Am. 
260,  113  N.  W.  006,  18  L.R.A.(N.S.)  Dec.  742. 

263;  Holton  v.  Holton,  64  Ore.  290,  Note:  L.R.A.1916D  842. 

129  Pac.  532,  48  L.R.A.(N.S.)    779.  12.  Note:  L.R.A.1916D  843. 

Note :    L.R.A.1916D    843.  13.  Hartford  F.  Ins.  Co.  v.  Redding, 

7.  Hardin  v.  Bovd,  113  U.  S.  756,  47  Fla.  228,  37  So.  62,  110  A.  S.  R. 
5  S.  Ct.  771,  28  U.  S.  (L.  ed.)  1141  118,  67  L.R.A.  518;  FrankUn  F.  Ins. 
(rule  in  equity  stated).  Co.  v.  Findlay,  6  Whart.   (Pa.)   483, 

Note:  Ann.   Cas.  1913B  481.  37  Am.  Dec.  430. 

8.  Brown  v.  Mitchell,  102  N.  C.  347,       Note:  5  Ann.  Cas.  678. 

9   S.  E.  702,  11  A.  S.  R.  748.  14.  Imperial   Refining   Co.   v.    Wv- 

Note:  69  A.  S.  R.  63.  man,  38  Fed.  674,  3  L.R.A.  503;  Cin- 

9.  See  infra,  par.   132.  cinnati,  etc.,  R.  Co.  v.  Gray,  101  Fed. 

10.  Lewark  v.  Carter,  117  Ind.  206,  623,  41  C.  C.  A.  535,  50  L.RA.  47; 
20  N.  E.  119,  10  A.  S.  R.  40,  3  L.R.A.  Indianapolis  Traction,  etc.,  Co.  v.  Law- 
440.  See  supra,  par.  20,  as  to  theory  son,  143  Fed.  834,  74  C.  C.  A.  630, 
of  case.  6  Ann.  Cas.  666,  5  L.R.A.(N.S.)  721: 

11.  Valencia  v.  Couch,  32  Cal.  339,  Derham  v.  Donohue,  155  Fed.  385, 
91  Am.  Dec.  589;  Deming  v.  Darling,  83  C.  C.  A.  657,  12  Ann.  Cas.  372; 
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a  verdict  has  been  returned,**  after  entry  of  judgment,**  or, while 
the  case  is  pending  on  appeal.*^  An  amendment  should  be 
allowed  to  conform  to  the  proofs,  where  the  evidence  was  not  admissible 

Snare,  etc.,  Co.  v.  Friedman,  169  Fed.  L.R.A.  732;  Wolfinger  v.  Thomafe,  22 
1,  94  C.  C.  A.  369,  40  L.R.A.  (N.S.)  S.  D.  57, 115  N.  W.  100, 133  A.  S.  R. 
367;  Prater  v.  Miller,  26  Ala.  320,  900  and  note;  Hardy  v.  Woods,  33 
60  Am.  Dec.  521  and  note;  Griffin  v.  S.  D.  416,  146  N.  W.  668,  Ann.  Cas. 
Anderson-Tnlly  Co.,  91  Ark.  292,  121  1916C  398;  Benson  v.  Oregon  Short 
S.  W.  297,  134  A.  S.  R.  73;  Hooper  line  R.  Co.,  35  Utah  241,  99  Pac. 
V.  Wells,  27  Cal.  11,  85  Am,  Dec.  211 ;  1072,  136  A.  S.  R.  1052,  19  Ann. 
Valencia  v.  Couch,  32  Cal.  339,  91  Cas.  803;  Waterman  v.  Connecticut, 
Am.  Dec.  589;  Matteucci  v.  Whelan,  etc.,  R.  Co.,  30  Vt.  610,  73  Am.  Dec. 
123  Cal.  312,  65  Pac.  990,  69  A.  S.  R.  326;  Rowley  v.  Shephardson,  83  Vt. 
60;  Hallinan  v.  Hearst,  133  Cal.  645,  167,  74  Atl.  1002,  138  A.  S.  R.  1078; 
66  Pac.  17,  55  L.R.A.  216;  Patton  v.  Burger  v.  Covert,  75  Wash.  528,  135 
La  Fayette  Bank,  124  Ga.  965,  53  Pac.  30,  Ann.  Cas.  1915C  81;  Reif 
S.  E.  664,  4  Ann.  Cas.  639,  5  L.R.A.  v.  Paige,  55  Wis.  496,  13  N.  W.  473, 
(N.S.)  592;  Proctor  v.  Owens,  18  Ind.  42  Am.  Rep.  731;  Estey  Organ  Co.  v. 
21,  81  Am.  Dec.  341;  McClarren  v.  Lehman,  132  Wis.  144,  111  N.  W.  1097, 
Jefferson  School  Tp.,  169  Ind.  140,  82  122  A.  S.  R.  951,  11  L.R.A.(N.S.) 
N.  E.  73,  124  A.  S.  R.  240,  13  L.R.A.  254;  Bowe  v.  Gage,  132  Wis.  441,  112 
(N.S.)  417;  Barnes  v.  Henkla  F.  Ins.  N.  W.  469,  12  L.R.A.(N.S.)  265; 
Co.,  75  la.  11,  39  N.  W.  122,  9  A.  S.  Rahles  v.  J.  Thompson,  etc.,  Mfg.  Co., 
R.  450;  Metropolitan  L.  Ins.  Co.  v.  137  Wis.  506,  118  N.  W.  350,  119 
Smith,  (Ky.)  59  S.  W.  24,  53  KR.A.  N.  W.  289,  23  L.R.A.(N.S.)  296. 
817;  McCoy  v.  Brennan,  61  Mich.  362,  16.  Kennedy  v.  Swift,  234  111.  606, 
28  N.  W.  129, 1  A.  S.  R.  589;  Ginsler  85  N.  E.  287,  123  A.  S.  R.  113;  Pohl 
V.  Nicholas,  151  Mich.  529,  115  N.  W.  v.  Fulton,  86  Kan.  14,  119  Pac.  716, 
458,  14  Ann.  Cas.  452;  Gerkin  v.  Ann.  Cas.  1913B  1014;  Laxton  v.  Hay, 
Brown,  etc.,  Co.,  177  Mich.  45,  143  211  Mass.  463,  98  N.  E.  29,  Ann.  Cas. 
N.  W.  48,  48  L.R.A.(N.S.)  224;  Bab-  J913B  709  and  note;  Parry  v.  Wood- 
cock V.  Canadian  Northern  R.  Co.,  son,  33  Mo.  347,  84  Am.  Dec.  51; 
117  Minn.  434,  136  N.  W.  276,  Ann.  Omaha  Bottling  Co.  v.  Theiler,  59  Neb. 
Cas.  1913D  924;  Russell  v.  Sharp,  192  257,  80  N.  W.  821,  80  A.  S.  R.  673; 
Mo.  270,  91  S.  W.  134,  111  A.  S.  R.  Clute  v.  Clintonville  Mut.  F.  Ins.  Co., 
496;   Chicago,  etc.,  R.  Co.  v.  Shaw,  144  Wis.    638,   129   N.   W.   661,  32 

63  Neb.  380,  88  N.  W.  508,  56  L.R.A.  KR.A. (N.S.)  240. 

341;  Bliss  v.  Beck,  80  Neb.  290,  114       16.  Tremaine  v.  Hitchcock,  23  Wall. 

N.  W.  162,  16  Ann.  Cas.  366;  Peter-  618,  23  U.  S.   (L.  ed.)  97;  Bedbury 

son  V.  Lincohi  County,  92  Neb.  167,  v.  Watson,  6  Mete.   (Maes.)   246,  39 

138  N.  W.  122,  Ann,  Cas.  1913E  1309;  Am.  Dec.  726  and  note;  Houghtehng 

Johnson   v.   White  Mountain   Cream-  v.  Gogebic  Lumber  Co.,  165  Mich.  498, 

ery  Ass'n,  68  N.  H.  437,  36  Atl.  13,  131  N.  W.  109,  35  L.R.A.(N.S.)  1106; 

73   A.   S.   R.   610;   Zule  v.   Zule,  24  Lamm  v.  Armstrong,  95   Minn.  434, 

Wend.  (N.  Y.)  76,  35  Am.  Dec.  600;  104  N.  W.  304,  111  A.  S.  R.  479,  5 

Bedford  v.  Terhune,  30  N.  Y.  453,  86  Ann.   Cas.   418;   Eadie  v.   Eadie,  44 

Am.  Dec.  394;  St.  Paul  F.,  etc.,  Ins.  Mont.  391,  120  Pac.  239,  Ann.  Cas. 

Co.,  24  Okla.  651,  104  Pac.  354,  28  1913B  479  and  note;  Brown  v.  Brown, 

L.R.A.(N.S.)   651;  Holton  v.  Holton,  71  Neb.  200,  98  N.  W.  718,  115  A. 

64  Ore.  290,  129  Pac.  532,  48  L.R.A.  S.  R.  568,  8  Ann.  Cas.  632. 

(N.S.)  779  and  note;  Stewart  v.  Kelly,       17.  Long  v.  Louisville,  etc.,  R.  Co., 
16   Pa.    St.   160,   55   Am.   Dec.   487;   128  Kv.  26,  107  S.  W.  203,  16  Ann. 
National  Bank  of  Commerce  v.  Fee-  Cas.  673,  13  L.R.A.(N.S.)  1063. 
ney,  9  S.  D.  550,  70  N.  W.  874,  46       Note:  L.R.A.1916D  843. 
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under  the  pleading  in  its  original  f orm.^^  But  such  an  amendment,  in 
common  with  amendments  allowed  at  an  earlier  time,  is  authorized 
only  when  it  does  not  substantially  change  the  cause  of  action  or 
defense.^*  And  of  course  it  should  not  be  permitted  where  there  is 
no  evidence  to  sustain  it ;  *^  or  where  otherwise,  in  the  exercise  of 
a  soimd  discretion  the  application  to  amend  is  deemed  to  have  come 
too  late,^  or  proper  preliminary  measures  have  not  been  taken.^ 
Under  the  rule  in  soipe  jurisdictions  the  court  may  permit  amend- 
ments at  any  time  before  judgment,  but  not  later.*  It  is  a  general 
rule  that  on  an  appeal  an  amendment  of  a  pleading  so  as  to  conform 
to. the  proof  will  either  be  allowed  to  be  made  or  be  treated  as  made 
if  it  is  such  an  amendment  as  will  cause  no  injustice  to  the  adverse 
party.*  Usually,  however,  the  power  of  an  appellate  court  to  permit 
an  amendment  of  a  pleading  to  conform  to  the  proof  is  exercised 
only  to  sustain  a  judgment,  and  not  to  reverse  it,  except  where  it 
clearly  appears  that  a  refusal  to  permit  the  amendment  would  cause 
a  miscarriage  of  justice,*  and  for  delay  amounting  to  gross  laches, 
the  court  may  properly  refuse  leave  to  amend.® 

131.  Subject  Matter  of  Amendment  Generally. — ^Amendments,  gen- 
erally speaking,  may  relate  to  the  correction  of  mistakes  in  plead- 
ings;' insertion  of  jurisdictional  averments  where  these  are  neces- 
spry ;  ^  correcting  or  supplying  verifications ;  •  the  addition  of  counts 

18.  Eiermann    v.    Milwaukee,    142       4.  Note:  Ann.  Cas.  1913E  1315. 
Wis.  606,  126  N.  W.  53,  27  L.R.A.       5.  Peterson  v.  Lincoln   County,   92 
(N.S.)   1085.  Neb.  167,  138  N.  W.  122,  Ann.  Cas. 

19.  Shawyer    v.    Chamberlain,    113  1913E  1309. 

I».  742,  84  N.  W.  661,  86  A.  S.  R.  6.  National  Mut.  Bldg.,  etc.,  Ass'n 

411;  Peterson  v.  Lincoln  County,  92  v.  Brahan,  80  Misa.  407,  31  So.  840, 

Neb.  167,  138  N.  W.  122,  Ann.  Cas.  57  L.R.A.  793. 

1913E  1309.    See  also  infra,  par.  132.  7.  Woodward  v.  Miller,  119  Ga.  618, 

20.  Nash  V.  Southern  R.  Co.,  136  46  S.  E.  847,  100  A.  S.  R.  188,  64 
Ala.  177,  33  So.  932,  96  A.  S.  R.  L.R. A.  932;  Newman  v.  Covenant  Mut. 
19;  Heath  v.  Patlateh  Lumber  Co.,  18  Ins.  Ass'n,  76  la.  56,  40  N.  W.  87,  14 
Idaho  42,  108  Pac.  343,  27  L.R.A.  A.  S.  R.  196,  1  L.R.A.  659;  Gensler 
(N.S.)  707;  Illinois  Cent.  R.  Co.  v.  v.  Nicholas,  151  Mich.  529,  115  N.  W. 
Doherty,  153  Ky.  363,  155  S.  W.  1119,  458, 14  Ann.  Cas.  452  and  note ;  Coggs- 
47  L.R.A.(N.S.)   31.  well  v.  Baldwin,  15  Vt.  404,  40  Am. 

1.  Milhous  V.  Sally,  43  S.  C.  318,  21  Dec.  686;  Brown  v.  Cook  (W.  Va.) 
S.  E.  268,  885,  49  A.  S.  R.  834.  87  S.  E.  454,  L.R.A.1916D  220. 

2.  Griffith  v.  Merchants'  L.  Ass'n,  8.  Nelson  v.  Chrittenden,  53  Colo. 
141  la.  414,  119  N.  W.  694,  133  A.  30,  123  Pac.  656,  Ann.  Cas.  1914A 
B.  R.  177.  1198.     But  see  Holton  v.  Holton,  64 

8.  Philadelphia,  etc.,  R.  Co.  v.  Gat-  Ore.  290,  129  Pac.  532,  48  L.R.A. 
ta,  4  Boyce  (Del.)  38,  85  Atl.  721,  (N.S.)  779  and  note  (to  the  effect  that 
Ann.  Cas.  1916E  1227,  47  L.R.A.  jurisdiction  over  the  subject  matter 
(N.S.)  932;  Landry  v.  Baugnon,  17  of  a  suit  cannot  be  acquired  by  a  mere 
La.  Ann.  82,  36  Am.  Dec.  606 ;  Con-  amendment  subsequent  to  the  final  sub- 
necticut  Mut.  L.  Ins.  Co.  v.  Smith,  mission  of  the  cause). 
117  Mo.  261,  22  S.  W.  623,  38  A.  S.  9.  Edgefield  Bank  v.  Farmers'  Co- 
B.  656  and  note.  operative  Mfg.  Co..  52  Fed.  98,  2  U.  S. 
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or  the  amplification  of  statements  in  the  cause  of  action  or  defense ;  ^^ 
the  addition  or  substitution  or  the  striking  out  of  parties  in  certain 
cases ;  **  and,  generally,  to  all  formal  defects.**  It  is,  however,  an 
almost  invariable  rule  that  no  new  cause  of  action  can  be  introduced 
in  the  case  by  amendment;  *'  and  that  no  matter  need  be  set  up  in 
an  amended  petition  which  might  not  properly  have  been  put  in 
the  petition  in  the  first  place.**  But  where  no  new  cause  is  presented 
the  amendment  is  generally  favored.**  Amendments  in  respect  to 
immaterial  matters  are  not  necessary;  and  as  allegations  in  respect 
to  time  are  usually  unimport-ant,  these  are  within  this  rule.**  A 
complaint  which  fails  to  state  a  cause  of  action,  it  has  been  held, 
may  be  amended  so  as  to  make  it  state  a  cause  of  action;*'  but 
it  is  a  contrary  rule  that  if.  the  complaint  is  so  fatally  defective  as 
not  to  support  the  decree  amendments  cannot  be  allowed.*® 

132.  Limitation  of  Rule  Allowing  Amendments  Generally. — The 
rule  allowing  amendments  to  pleadings  is  ordinarily  subject  to  the 
limitation  that  there  cannot  be  a  change  in  the  form  or  nature  of 
the  action,**  though  the  principle  of  discretionary  power  has  been 

App.  282,  2  C.  C.  A.  637,  18  L.R.A.  mith,  7  Pick.    (Mass.)    200,   19   Am. 

201;   Rush  v.   Rush,  46   la.   648,  26  Dec.  282.     See  supra,  par.  127. 

Am.  Rep.  179.  16.  Stephenson  v.  Allison,  165  Ala. 

la.  Gillespie  v.  Smith,  29  111.  473,  238,  51   So.   622,  138  A.   S.   R.  26; 

81  Am.  Dec.  328;  Blanchard  v.  Lake  Bulkley  v.  Norwich,  etc.,  R.   Co.,  81 

Shore,  etc.,  R.   Co.,  126  111.  416,  18  Conn.  284,  70  Atl.  1021,  129  A.   S. 

N.  E.  799,  9  A.  S.  R.  630;  Venable  R.  212;  Gebhart  v.  Adams,  23  111.  397, 

V.  Dutch,  37  Kan.  515,  15  Pac.  520,  76  Am.  Dec.  702. 

1  A.  S.  R.  260 ;  Moran  v.  Dunphy,  17.  Wells  v.  Hansen,  97  Kan.  305, 
177  Mass.  485,  59  N.  E.  125,  83  A.  154  Pac.  1033,  L.R.A.1916F  566. 

S.  R.   289,  52  L.R.A.   115;   Fletcher  18.  Harp  v.  Southern  R.  Co.,  119 

V.  Forler,  83  Mich.  52,  46  N.  W.  1023,  Ga.  927,  47  S.  E.  206,  100  A.  S.  R. 

10  L.R.A.  80;  Hockfield  v.  Southern  212;  Kitchen  v.  Southern  Ry.,  68  S. 

R.  Co.,  150  N.  C.  419,  64  S.  E.  181,  C.  554,  48  S.  E.  4,  1  Ann.  Cas.  747 

134  A.  S.  R.  945;  Neininger  v.  State,  and  note;  Seguin  v.  Maverick,  24  Tex. 

60   Ohio   St.   394,  34  N.   E.   633,  40  526,  76  Am.  Dec.  117;  K—  v.  H— ,  20 

A.   S.  R.  674;  Cockshot  v.  Hopkins,  Wis.  239,  91  Am.  Dec.  397. 

2  Dall.  (Pa.)  97,  1  U.  S.  (L.  ed.)  19.  Thyssen  v.  Davenport  Ice,  etc., 
305.  Co.,  134  la.  749,  112  N.  W.  177,  13 

11.  See  infra,  par.  134.  L.R.A.  (N.S.)    572;    Bangor,    etc.,    R. 

12.  Southern  Steel  Co.  v.  Hopkins,  Co.  v.  Smith,  49  Me.  9,  77  Am.  Dec. 
157  Ala.  175,  47  So.  274,  131  A.  S.  246;  Flanders  v.  Cohb,  88  Me.  488, 
R.  20,  16  Ann.  Cas.  090,  20  L.R.A.  34  Atl.  277,  51  A.  S.  R.  410  and  note; 
(N.S.)  848;  Eadie  v.  Eadie,  44  Mont.  Anderson  v.  Wetter,  103  Me.  257,  69 
391,  120  Pac.  239,  Ann.  Cas.  1913B  Atl.  105,  15  L.R.A.(N.S.)  1003  and 
479.     See  supra,  par.  127.  note;  Stevenson  v.  Mudgett,  10  N.  H. 

13.  See  infra,  par.  132.  338,  34  Am.  Dec.  155  and  note;  Barnes 

14.  Chesapeake,  etc.,  R.  v.  Speak-  v.  Gibbs,  31  N.  J.  L.  317,  86  Am.  Dec. 
man,  114  Ky.  628,  71  S.  W.  633,  63  210;  Lloyd  v.  Brewster,  4  Paige  (N. 
L.R.A.  193.  Y.)   537,  27  Am.  Dec.   88;   Allen  v. 

15.  Chicago,  etc.,  R.  Co.  v.  Jones,  Tuscarora  Val.  R.  Co.,  229  Pa.  St. 
149  111.  361,  37  N.  E.  247,  41  A.  S.  R.  97,  78  Atl.  34,  140  A.  S.  R.  714  and 
278,   24   L.R.A.   412;    Swan   v.   Nes-  note,  30  L.R.A.(N.S.)  1096  and  note; 
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applied  to  permit  amendments  changing  the  form  of  the  action 
when  justice  will  be  promoted  thereby,***  unless  such  change  is  author- 
ized by  statute.^  An  amendment  which  changes  an  action  at  law 
into  a  suit  in  equity  or  vice  versa  is  within  the  general  rule  against 
changing  the  form  or  nature  of  the  action,  especially  in  those  juris- 
dictions which  preserve  the  distinction  between  law  and  equity ;  * 
but  statutes  abolishing  this  distinction  have  been  held  to  authorize 
such  amendments.'  The  general  rule  also  prohibits  the  substitu-  ' 
tion  or  introduction  of  an  entirely  new  cause  of  action,*  especially 

Curtis  v.  Ford,  78  Tex.  262,  14  S.  W.  ply  Co.,  158  Ala.  191,  48  So.  510,  132 

614,    10    L.R.A.    529;     Charmley    v.  A.  S.  R.  20;  Frost  v.  Witter,  132  Cal. 

Charmley,  125  Wis.  297,  103  N.  W.  421,  64  Pae.  705,  84  A.  S.  R.  63  and 

1106,  110  A.  S.  R.  827.     See  Death,  note;   Bowman   v.   Wohlke,  166   Cal. 

vol.  8,  p.  820,  as  to  conflict  in  rules  121,   135  Pac.   37,  Ann.   Cas.   1915B 

in  reference  to  an  amendment  changing  1011;  Philadelphia,  etc.,  R.  Co.  v.  Gat- 

a  common  law  action  for  injury  re-  ta,  4  Boyce   (Del.)    38,  85  Atl.   721, 

suiting  in  death  into  a  statutory  action  Ann.    Cas.    1916E    1227,    47    L.R.A. 

for  death.  (N.S.)  932  and  note;  Hobby  v.  Bunch, 

20.  Lee  v.  Lee,  21  Mo.  531,  64  Am.  83  Ga.  1,  10  S.  E.  113,  20  A.  S.  R. 

Dec.  247  and  note.     In  this  case  an  30  and  note;  Baldwin  v.  Western  Un- 

administrator,  who  in  his  representa-  ion  Tel.  Co.,  93  Ga.  692,  21  S.  E.  212, 

tive  capacity  had  brought  an  action  44  A.   S.  R.  194;  Miles  v.  Vanhom, 

of  assumpsit,  was  permitted  to  amend  17   Ind.   245,  79   Am.   Dec.   477   and 

80  as  to  change  the  form  of  action  to  note;  Lewark  v.  Carter,  117  Ind.  206. 

trover.  20  N.  E.  119, 10  A.  S.  R.  40,  3  L-R.a! 

1.  Monahan  v.  Fidelity  Mut.  L.  Ins.  440;  Newall  v.  Hussey,  18  Me.  249, 
Co.,  242  111.  488,  90  N.  E.  213,  134  36  Am.  Dec.  717;  Perrin  v.  Keene,  19 
A.  S.  R.  337.  Me.  355,  36  Am.  Dec.  759;  Boyd  v. 

2.  Charmley  v.  Charmley,  125  Wis.  Eaton,  44  Me.  51,  69  Am.  Dec.  83; 
297,  103  N.  W.  1106,  110  A.  S.  R.  Flanders  v.  Cobb,  88  Me.  488,  34  Atl. 
827.  277,  51  A.  S.  R.  410  and  note;  An- 

3.  Newman  v.  Mountain  Park  Land  derson  v.  Wetter,  103  Me.  257,  69 
Co.,  85  Ark.  208,  107  S.  W.  391,  122  Atl.  105,  15  L.R.A. (N.S.)  1003;  Ball 
A.  S.  R.  27;  Barnes  v.  Hekla  F.  Ins.  v.  Claflin,  5  Pick.  (Mass.)  303,  16 
Co.,  75  la.  11,  39  N.  W.  122,  9  A.  S.  R.  Am.  Dec.  407;  Connecticut  F.  Ins. 
450 ;  NewTnan  v.  Covenant  Mut.  Ins.  Co.  v.  Monroe  Circuit  Judge,  77  Mich. 
Ass'n,  76  la.  56,  40  N.  W.  87,  14  231,  43  N.  W.  871,  18  A.  S.  R.  398; 
A.  S.  R.  196,  1  L.R.A.  659;  Esch  v,  Heidel  v.  Benedict,  61  Minn.  170,  63 
Home  Ins.  Co.,  78  la.  334,  43  N.  W.  N.  W.  490,  52  A.  S.  R.  502,  31  L.R.A. 
229,  16  A.  S.  R.  443  and  note;  Met-  422;  State  v.  Denton,  229  Mo.  187, 
calf  v.  Gilmore,  59  N.  H.  417,  47  Am.  129  S.  W.  709,  138  A.  S.  R.  407; 
Rep.  217;  Gage  v.  Gage,  66  N.  H.  282,  Bullion  Min.  Co.  v.  Crcesus  Gold,  etc., 
29  Atl.  643,  28  L.R.A.  829.  Min.   Co.,  2  Nev.  168,  90  Am.  Dec. 

4.  Henderson  v.  Louisville,  etc.,  R.  526;  National  Steamship  Co.  v.  Shea- 
Co.,  123  U.  S.  61,  8  S.  Ct.  60,  31  han,  122  N.  Y.  461,  25  N.  E.  858,  10 
U.  S.  (L.ed.)  92;  Garrett  V.Louisville,  L.RA.  782;  Diehl  v.  Adams  County 
etc.,  R.  Co.,  235  U.  S.  308,  35  S.  Ct.  Mut.  Ins.  Co.,  58  Pa.  St.  443,  9S  Am. 
32,  59  U.  S.  (L.  ed.)  242;  Semple  v.  Dec.  302;  Pridgin  v.  Strickland,  8  Tex. 
Glenn,  91  Ala.  245,  6  So.  46,  9  So.  427,  58  Am.  Dec.  124;  Carpenter  v. 
265,  24  A.  S.  R.  894;  Montgomery  Gookin,  2  Vt.  495,  21  Am.  Dec.  566: 
First  Nat.  Bank  v.  Chandler,  144  Ala.  Emerson  v.  Wilson,  11  Vt.  357,  34 
286,  39  So.  822,  113  A.  S.  R.  39;  Am.  Dec.  695;  Derosia  v.  Firland,  83 
Sunflower  Lumber  Co.  v.  Turner  Sup-  Vt.  372,  76  Atl.  153,  138  A.   S.  R. 
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after  the  statute  of  limitation  has  become  a  bar.*  Neither  can  there 
be  a  change  in  parties  involving  a  substantial  departure  in  this 
respect  from  the  original  action.  And  it  has  been  held  that  where 
parties  plaintiflF,  claiming  in  their  original  petition  as  heirs  of  their 
father,  file  at  the  time  of  the  trial,  in  substitution  of  their  orig- 
inal petition,  an  amended  petition,  claiming  adversely  to  their  father, 
and  wholly  as  heirs  of  their  mother,  they  in  effect  abandon  their 
original  cause  of  action  and  the  amended  petition  may  be  treated 
as  an  original  plea  in  intervention  filed  on  the  eve  of  trial,  seek- 
ing to  introduce  new  issues,  and  calculated  to  protract  the  litiga- 
tion, and  the  court  may,  in  its  discretion,  upon  motion,  strike 
it  without  prejudice.*  But,  on  the  other  hand,  a  pleading 
may  be  sunended  provided  the  original  cause  of  action  or  ground 
of   defense   remains  the  same ; '   or  where   it  brings   in   no   new 

1092,  28  L.R.A.(N.S.)  577;  Floyd  v.  6.  Mcllhenny  v.  Binz,  80  Tex.  1, 
Duffy,  68  W.  Va.  339,  69  S.  E.  993,  13  S.  W.  655,  26  A.  8.  R.  705. 
33  L.R.A.(N.S.)  883;  Brown  v.  Cook,  7.  Atlantic,  etc.,  R.  Co.  v.  Laird, 
(W.  Va.)  87  S.  E.  454,  L.R.A.1916D  164  U.  S.  393,  17  S.  Ct.  120,  41 
220.  U.  S.  (L.  ed.)  485;  District  of  Co- 
Note:  Ann.  Cas.  1914C  1025.  lumbia  v.  Talty,  182  U.  S.  510,  21 
But  see  Allen  v.  North  Des  Moines  S.  Ct.  896,  45  U.  S.  (L.  ed.)  1207; 
M.  E.  Church,  127  la.  96,  102  N.  W.  Reynolds  v.  Lawrence,  147  Ala.  216, 
808,  109  A.  S.  R.  366,  4  Ann.  Cas.  40  So.  576,  119  A.  S.  R.  78;  Mont- 
257,  69  L.R.A.  255;  and  Lee  v.  Lee,  gomery  Traction  Co.  v.  Fitzpatriek, 
21  Mo.  531,  64  Am.  Dec.  247  (to  the  149  Ala.  511,  43  So.  136,  9  L.R.A. 
effect  that  the  power  to  grant  an  (N.S.)  851;  Birmingham  Light,  etc., 
amendment  to  a  petition  changing  the  Co.  v.  Jung,  161  Ala.  461,  49  So.  434, 
entire  cause  may  rest  in  the  discretion  18  Ann.  Cas.  557;  Hagenauer  v.  De- 
of  the  court).  troit  Copper  Min.  Co.,  14  Ariz.  74, 
Compare  Hyams  v.  King,  [1908]  124  Pac.  803,  Ann.  Cas.  1914C  1016; 
2  K.  B.  696,  77  L.  J.  K.  B.  424,  24  Patrick  v.  Whitely,  75  Ark.  465,  87 
Times  L.  Rep.  675,  52  Sol.  J.  551,  S.  W.  1179,  5  Ann.  Cas.  672  and  note; 
6  British  Rul.  Cas.  962  (to  the  effect  Frost  v.  Witter,  132  Cal.  421,  64  Pac. 
that  where  the  plaintiff  seeks  to  re-  705,  84  A.  S.  R.  53;  Denver  v.  Spea- 
cover  on  a  different  cause  of  action,  a  cer,  34  Colo.  270,  82  Pac.  590,  114 
formal  amendment  of  the  pleadings  A.  S.  R.  158,  7  Ann.  Cas.  1042,  2 
should  be  made  by  the  judge).  L.R.A. (N.S.)  147;  Davidson  v.  Fra- 
See  also  Fraud  and  Deceit,  vol.  12,  ser,  36  Colo.  1,  84  Pac.  695,  4  L.R.A. 
p.  418.  (N.S.)  1126;  Beasley  v.  Baltimore, 
5.  Seaboard  Air  Line  Ry.  v.  Renn,  etc.,  R.  Co.,  27  App.  Cas.  (D.  C.) 
241  U.  S.  290,  36  S.  Ct.  567,  60  U.  S.  595,  6  L.R.A.(N.S.)  1048;  Hawks  v. 
(L.  ed.)  1006;  Chicago,  etc.,  R.  Co.  Patton,  18  Ga.  52,  63  Am.  Dec.  266; 
v.  Jones,  149  111.  361,  37  N.  E.  247,  Woodward  v.  Miller,  119  Ga.  618,  46 
41  A.  S.  R.  278,  24  L.R.A.  141;  Tama-  S.  E.  847,  100  A.  S.  R.  188,  64  L.R.A. 
qua  First  Nat.  Bank  v.  Shoemaker,  932 ;  McGregor  v.  Fitzpatriek,  133  Ga. 
117  Pa.  St.  94, 11  Atl.  304,  2  A.  S.  R.  332,  65  S.  E.  859,  25  L.R.A. (N.S.) 
649;  Martin  v.  Pittsburgh  Rys.  Co.,  50;  Cohoon  v.  Fisher,  146  Ind.  583, 
227  Pa.  St.  18,  75  Atl.  837,  19  Ann.  44  N.  E.  664,  45  N.  E.  787,  36  L.R.A. 
Cas.  818,  26  L.R.A. (N.S.)  1221;  Allen  193;  Newman  v.  Covenant  Mut.  Ins. 
V.  Tuscarora  Val.  R.  Co.,  229  Pa.  St.  Ass'n,  76  la.  56,  40  N.  W.  87,  14 
97,  78  Atl.  34,  140  A.  S.  R.  714,  30  A.  S.  R.  196,  1  L.R.A.  659;  Anderson 
L.R.A.(N.S.)  1096  and  note.  v.  Acheson,  132  la.  744,  110  N.  W. 
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paity ;  •  or  where,  otherwise,  no  departure  from  the  original  cause  or 
defense  pleaded.* 

133.  Departure  in  Amended  Pleading. — ^The  question  of  what  con- 
stitutes a  departure  in  an  amended  pleading  is  generally  determined 
by  the  principles  of  the  common  law/*  a  test  of  which  is  whether 
proof  of  the  existence  of  additional  facts  will  be  required,*^  or  whether 
there  is  a  change  from  the  assertion  of  a  cause  of  action  under  the 
common  or  general  law  to  a  reliance  on  a  statute  giving  a  particular 
or  exceptional  right,^*  or  whether  the  proposed  amendment  sets  up 
another  cause  of  controversy,  or  is  on  the  same  contract  or  injury.*' 
But  it  is  no  objection  to  an  amendment  that  it  changes  the  form  of 
action  where  such  an  amendment  is  authorized  by  statute.**     An 

335,  9  L.R.A.(N.8.)   217;   Woods  v.  508;  Whitehead  v.  Herron,  15   Tex. 

Lisbon,  138  la.  402,  116  N.  W.  143,  127,  65  Am.  Dec.  145;  Coggswell  v. 

128  A.  S.   R.  208,  16  L.R.A.{N.S.)  Baldwin,   15   Vt.   404,  40   Am.   Dec. 

886;  Western  Union  Tel.  Co.  v.  Cor-  686;  Johnston  v.  Charles  Abresch  Co., 

so,  121  Ky.  322,  89   S.  W.  212,  11  123  Wis.   130,  101  N.   W.   395,   107 

Ann.  Cas.  1065;  Delisle  v.  Bourriague,  A.  S.  R.  995,  68  L.R.A.  934;  Curtice 

105  La.   77,  29    So.   731,  54  L.R.A.  v.  Chicago,  etc.,  R.  Co.,  162  Wis.  421, 

420;   Billet  v.   Times-Democrat  Pub.  156  N.  W.  484,  L.R.A.1916D  316. 

Co.,  107  La.  751,  32  So.  17,  58  L.R.A.  Note:  Ann.  Cas.  1915B  220. 

62;  Thomas  v.  Mead,  8  Mart.  N.  S.  8.  Williamson   v.   Johnson,   62   Vt. 

(La.)  341,  19  Am.  Dec.  187;  Perrin  378,  20  Atl.  279,  22  A.  S.  R.  117, 

V.  Keene,  19  Me.  355,  36  Am.  Dec.  9  L.R.A.  277. 

759 ;  McVicker  v.  Beedy,  31  Me.  314,  9.  See  infra,  par.  134,  as  to  amend- 

50  Am.  Dec.  666;  Mixer  v.  Howarth,  ing  as  to  parties;  and  see  supra,  par. 

21  Pick.    (Mass.)    205,  32  Am.  Dec.  21,  and  infra,  par.  133,  as  to  depar- 

256;  Mclntyre  v.  Murphy,  153  Mich,  ture  in  pleading. 

342,  116  N.  W.  1003,  15  Ann.  Cas.  10.  Nelson    v.    Montgomery    First 

802 ;  Downs  v.  Cassidy,  47  Mont.  471,  Nat.  Bank,  139  Ala.  578,  36  So.  707, 

133  Pac.  106,  Ann.  Cas.  1915B  1155;  101  A.  S.  R.  52.    See  supra,  par.  21, 

Walton  Plow  Co.  v.  Campbell,  35  Neb.  as  to  departure  generally. 

173,  52  N.  W.  883,  15  L.R.A.  468;  11.  Wabash  R.  Co.  v.  Campbell,  219 

Stevenson  v.  Mudgett,  10  N.  H.  338,  111.  312,  76  N.  E.  346,  3  L.R.A.(N.S.) 

34  Am.  Dec.  155  (stating  the  rule) ;  1092 ;  Garlin  v.  Chicago,  262  lU.  564, 

Haverhill  Ins.  Co.  v.  Prescott,  42  N.  H.  104  N.  E.  905,  Ann.  Cas.  1915B  213; 

547,  80  Am.  Dec.  123  and  pote;  Hock-  Allen  v.  Tuscarora  Val.  R.  Co.,  229 

field  V.  Southern  R.  Co.,  150  N.  C.  Pa.  St.  97,  78  Atl.  34,  140  A.  S.  R. 

419,  64  S.  E.  181,  134  A.  S.  R.  945;  714,  30  L.R.A.(N.S.)  1096  and  note. 

Pollock  V.  Jordon,  22  N.  D.  132,  132  12.  Union  Pac.  R.  Co.  v.  Wyler,  158 

N.  W.  1000,  Ann.  Cas.  1914A  1264;  U.  S.  285,  15  S.  Ct.  877,  39  U.  S. 

Mostenbocker   v.    Shawnee   Gas,    etc.,  (L.  ed.)  983;  Allen  v.  Tuscarora  Val. 

Co.,  (Okla.)  152  Pac.  82,  L.R.A.1916B  R.   Co.,  229  Pa.  St.  97,  78  Atl.  34, 

910;  CasseU  v.  Cooke,  8  Serg.  &  R.  140  A.   S.   R.   714,  30  L.R.A.(N.S.) 

(Pa.)  268,  11  Am.  Dec.  610;  Tassey  1096. 

v.    Church,    4    Watts    &    S.     (Pa.)  Note:  30  L.R.A.(N.S.)   1097.. 

141,  39  Am.  Dec.  65  and  note;  Stew-  13.  Maxwell  v.  Harrison,  8  Ga.  61, 

art  V.  Kelly,  16  Pa.  St.  160,  55  Am.  52  Am.  Dec.  385;  Anderson  v.  Wetter, 

Dec.    487    and    note;    Chobanian    v.  103  Me.  257,  69  Atl.  105,  15  L.R.A. 

Washburn   Wire   Co.,  33   R.   I.   289,  (N.S.)   1003;  Armstrong  v.  Philadel- 

80  Atl.    394,   Ann.    Cas.    1913D    730  phia,  249  Pa.  St.  39,  94  Atl.  455,  Ann. 

and  note;  Macklin  v.  Dunn,  130  Tenn.  Cas.  1917B  1082. 

342,  170  S.  W.  588,  Ann.  Cas.  1916B  14.  Note:  51  A.  S.  R.  424. 
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amendment  so  as  to  increase  the  amount  claimed  as  damages  does  not, 
as  a  general  rule,  involve  a  change  in  the  cause  of  action.^^  Neither 
is  a  change  in  the  sense  contemplated  wrought  in  an  action  by 
changing  from  one  remedy  to  an  silternative  one  where  the  plaintiff 
is  entitled  to  maintain  either  proceeding.*® 

134.  Parties;  Change  in  Representative  Capacity. — ^While  there  is 
much  in  harmony  among  the  authorities  which  relate  to  the  amend- 
ment of  pleadings  as  to  parties  to  actions,  in  the  main,  the  decisions 
support  the  rule  that  in  this  as  in  other  respects  amendments  may 
be  made.  Accordingly,  amendments  may  effect  an  addition  to  or 
substitution  of  proper  parties;*'  or  a  change  of  parties  by  striking 
out  certain  names ;  *®  or  a  correction  of  a  misnomer  of  parties.** 
However,  it  has  been  held  that  an  amendment  which  works  an  entire 
change  of  party  plaintiff  is  a  departure  and  is  not  allowable;-" 
and  further,  that  the  power  of  amendment  does  not  extend  to  the 
compulsory  bringing  in  by  the  defendant  of  a  new  party  as  plain- 
tiff,* especially  where  no  plaintiff  is  named  *  A  distinction  is  drawn 
between  the  substituting  of  a  competent  for  an  incompetent  plaintiff, 

15.  McDonald  v.  Chicago,  etc.,  E.  man,  75  Wis.  499,  43  N.  W.  1117,  44 
Co.,   26   la.   124,   96   Am.   Dec.   114;    N.  W.  766,  17  A.  S.  R.  198. 

Tassey  v.  Church,  4  Watts  &  S.  (Pa.)  Note:  Ann.  Cas.  1916C  591. 

141,  39  Am.   Dec.   65;   Puritan   Coal  For    rule    contra    see    Mitchell    v. 

Min.  Co.  V.  Pennsylvania  E.  Co.,  237  Georgia,   etc.,   Ry.,   Ill   Ga.   760,   36 

Pa.   St.  420,  85  Atl.  426,  Ann.  Cas.  S.   E.  971,  51  L.E.A.  622;   Davis  v. 

1914B  37;  Armstrong  v.  Philadelphia,  New  York,  14  N.  Y.  506,  67  Am.  Dec. 

249    Pa.    St.   39,   94   Atl.   455,    Ann.  186  and  note. 

Cas.  1917B  1082.  And  see  Bright  v.  Fern,  20  Hawaii 

16.  Denecke  v.  Miller,  J42  la.  486,  325,  Ann.  Cas.  1913B  214  (to  the  effect 
119  N.  W.  380,  19  Ann.  Cas.  949;  that  as  a  prerequisite  to  the  adding 
Wilson  V.  Campbell,  75  Kan.  159,  88  of  parties  there  should  be  remaining 
Pac.  548,  121  A.  S.  E.  366,  12  Ann.  in  the  case  before  the  amendment,  a 
Cas.  766,  8  L.E.A.(N.S.)  426.  party  to  add  to,  something  to  amend 

17.  Noonan  v.  Caledonia  Gold  Min.  by). 

Co.,  121  U.  S.  393,  7  S.  Ct.  911,  30  18.  Finney  v.  Bedford  Commercial 

U.  S.   (L.  ed.)  1061;  Imperial  Eefln-  Ins.  Co.,  8  Mete.  (Mass.)  348,  41  Am. 

ing   Co.   V.   Hvman,  38    Fed.   574,   3  Dec.  515 ;  Murray  v.  Hay,  1  Barb.  Ch. 

L.H.A.  503;  Hubler  v.  Pullen,  9  Ind.  (N.  Y.)  59,  43  Am.  Dec.  773. 

273,  68  Am.  Dec.  620  and  note;  Lom-  19.  Casper    v.    IQippen,    61    Minn. 

bard  V.  Morse,  155  Mass.  136,  29  N.  E.  353,  63  N.  W.  737,  52  A.  S.  E.  604 

205,  14  L.R.A.  273;  Lilly  v.  Tobbein,  and  note;  Parry  v.  Woodson,  33  Mo. 

103  Mo.  477, 15  S.  W.  618,  23  A.  S.  E.  347,  84  Am.  Dec.  51. 

887 :  Rcvburn  v.  Mitchell,  106  Mo.  365,  20.  Goodman  v.  Walker.  30  Ala.  482, 

16  S.  W.  592,  27  A.  S.  E.  350;  Walker  68  Am.  Dec.  134;  Hallmark  v.  Hopper, 

V.  Miller.  139  N.  C.  448,  52  S.  E.  125,  119  Ala.  78,  24  So.  563,  72  A.  S.  E. 

Ill  A.  S.  E.  805,  4  Ann.  Cas.  601,  900. 

1  L.E.A.(N.S.)  157;  Gannon  v.  John-  1.  Frisbie  v.  McFarlane,  196  Pa.  St. 

ston,  40  Okla.  695.  140  Pac.  430,  Ann.  116,  46  Atl.  358,  79   A.   S.   E.    696. 

Cas.  1915D  522;  Noziska  v.  Aten,  35  2.  Mexican   Mill   v.   Yellow   Jacket 

S.  D.  451,  152  N.  W.  694,  Ann.  Cas.  Silver  Min.   Co.,  4  Nev.  40,  97  Am. 

1916C  589 ;  Emerson  v.  Wilson,  11  Vt.  Dec.  510. 

357,  34  Am.  Dec.  695 ;  Frisk  v.  Reigel- 
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and  the  bringing  in  of  a  new  defendant.  Substituting  the  party  hav- 
ing the  legal  right  to  sue  for  the  claim  for  which  the  action  was 
brought,  instead  of  another  party  improperiy  named  as  plaintiff,  is 
not  the  commencement  of  a  new  action,  and  in  such  a  case-  the 
amendment  relates  back  to  the  commencement  of  the  action.'  Stat- 
utes authorizing  amendments  extend  to  the  addition  or  substitution 
of  parties,  provided,  of  course,  a  new  claim  or  cause  of  action  is  not 
thereby  introduced;  and  within  this  rule  it  is  proper  to  allow  the 
petition  or  complaint  to  be  amended  by  adding  or  substituting  a  new 
plaintiff  suing  for  the  use  of  the  original  plaintifiF.*  It  seems  to  be 
the  more  general  rule  that  a  plaintiff  may  amend  his  action  so  as  to 
change  the  capacity  in  which  he  sues  from  that  of  an  individual  to 
a  representative  capacity,  or,  conversely,  from  a  representative  capac- 
ity to  that  of  an  individual.*  And  so  it  is  that  under  this  rule  a 
plaintiff  may  amend  his  action  so  as  to  change  the  capacity  in  which 
he  sues  from  that  of  an  individual  to  that  of  a  trustee ;  •  or  the  court 
may  authorize  an  amendment  of  the  complaint  and  summons  by 
striking  out  the  words  "as  trustee,"  etc.,  and  thus  convert  the  action 
into  one  against  the  defendant  personally.''  In  some  jurisdictions, 
however,  it  has  been  held  that  a  plaintiff  may  not  amend  his  action 
so  as  to  charge  the  capacity  in  which  he  sues  from  that  of  an  indi- 
vidual to  that  of  a  representative  capacity  or  vice  versa.®  As  to  an 
intervener  the  rule  is  stated  that  he  may  interpose  his  cledm  as  a 
defendant  to  the  suit,  having  been  made  such  by  leave  of  the  court, 
the  better  to  protect  his  interests;  and  he  may  set  up  his  own  affirma- 
tive cause  or  defense  appropriate  to  the  case  and  his  intervention.® 
135.  Statute  of  Limitations  as  Related  to  Amendments. — ^In  gen- 
eral, the  refusal  of  leave  to  plead  the  bar  of  the  statute  of  limitations 
by  way  of  amendment  to  an  answer  already  filed  will  not  be  regarded 
as  an  abuse  of  discretion,  unless  it  is  made  to  appear  that  the  amend- 
ment will  be  in  furtherance  of  justice.**  Because  of  the  strict  nature 
of  this  defense  it  should  be  pleaded  in  the  first  instance,  and  allowed 

3.  Lilly  V.  Tobbein,  103  Mo.  477,  7.  Boyd  v.  United  States  Mortgage, 
16  S.  W.  618,  23  A.  S.  R.  887.  See  etc.,  Co.,  187  N.  Y.  262,  79  N.  E. 
infra,  par.  136,  as  to  doctrine  of  rela-  999,  116  A.  S.  R.  699,  10  Ann.  Cas. 
tion  back.  146  and  note,  9  L.R.A.(N.S.)  399. 

4.  Louisville,  etc.,  R.  Co.  v.  Ramsey,  8.  Fleming  v.  Courtenay,  98  Me.  401, 
137  Ga.  573,  73  S.  E.  847,  Ann.  Cas.  57  Atl.  592,  99  A.  S.  R.  414. 
1913B  108  and  note;  Bullion  Min.  Co.  Note:  Ann.  Cas.  1916C  404. 

V.  Croesus  Gold,  etc.,  Min.  Co.,  2  Nev.  9.  Mussina  v.  Goldthwaite,  34  Tex. 

168,  90  Am.  Dec.  526.  125,  7  Am.  Rep.  281. 

5.  Boyd  V.  United  States  Mortgage,  10.  Cooke  v.  Spears,  2  Cal.  409,  66 
etc.,  Co.,  187  N.  Y.  262,  79  N.  E.  999,  Am.  Dec.  348;  Rudd  v.  Byrnes,  156 
116  A.  S.  R.  599,  10  Ann.  Cas.  146  Cal.  636,  105  Pac.  957,  20  Ann.  Cas. 
and  note,  9  L.R.A.(N.S.)  399;  Hardy  124,  26  L.R.A.(N'.S.)  134;  Illinois 
V.  Woods,  33  S.  D.  416,  146  N.  W.  Steel  Co.  v.  Budzisz,  106  Wis.  499,  81 
568,  Ann.  Cas.  1916C  398  and  note.  N.  W.  1027,  82  N.  W.  534,  80  A.  S.  R. 

6.  Note :  Ann.  Cas.  1916C  403.  54,  48  L.R.A.  830. 
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no  grace  of  right  thereafter^  where  it  is  claimed  solely  as  a  legal 
advantage;  ^^  and  hence,  the  refusal  to  allow  an  amendment  plead- 
ing the  statute  of  limitations  is  within  the  discretion  of  the  court  and 
will  not  ordinarily  be  disturbed.^^  Although  an  amendment  to  a 
declaration  may  properly  be  allowed,  it  does  not  necessarily  follow 
that,  when  allowed,  it  relates  back  to  the  date  of  bringing  the  suit, 
for  the  purpose  of  determining  questions  of  limitation.  The  general 
rule  is  that  an  amendment  introducing  a  new  cause  of  action  barred 
by  limitation  is  ineffectual  to  avoid  the  statutory  bar.^'  In  such  case 
the  amendment  introduces  a  new  or  different  cause  of  action  and  is 
treated  as  a  new  suit  begun  at  the  time  when  the  amendment  is 
filed.^*  The  same  rule  applies  in  a  case  where  the  original  declara- 
tion fails  to  state  any  cause  of  action  whatever,  and  an  amended 
declaration  which  does  state  a  cause  of  action  is  filed  after  the  stat- 
ute has  run ;  ^*  and  also,  where,  after  the  statute  has  run,  another 
suit  is  filed  for  the  same  cause  and  after  nonsuit  or  dismissal  in 
the  original  action.^*  In  determining  whether  an  amendment  to 
a  complaint  asserts  new  matter  for  a  new  claim  and  is  within  the 
statute  of  limitations,  the  true  test  is  whether  the  matter  set  up  in 
the  amendment  amounts  to  a  departure  in  after  pleading.^^  Where, 
however,  an  amendment  does  not  set  up  a  new  cause  of  action  but 
merely  restates  in  a  different  form  the  cause  of  action  set  out  in  the 
original  declaration,  it  relates  to  the  commencement  of  the  suit,  and 
the  statute  of  limitations  is  arrested  at  that  point.^®    Under  this  rule 

11.  Cooke  V.  Spears,  2  Cal.  409,  56  15.  Carlin  v.  Chicago,  262  111.  546, 
Am.  Dec.  348;  Walters  v.  Webster,  104  N.  E.  905,  Ann.  Cas.  1915B  213; 
52  Colo.  549,  123  Pac.  952,  Ann.  Cas.  Irvine  v.  Barrett,  119  Va.  587,  89 
1914A  23  and  note;  Kunkel  v.  Spoon-  S.  E.  904,  Ann.  Cas.  1917C  62.  See 
er,  9  Md.  462,  66  Am.  Dec.  332.  also  Limftation  of  Actions,  vol.  17, 

12.  Fox  V.  Hudson,  150  Ky.   115,  p.  816. 

150  S.  W.  49,  Ann.  Cas.  1914A  832;  16.  United   States   v.  McCord,  233 

Hockfield  v.  Southern  R.  Co.,  150  N.  C.  U.  S.  157,  34  S.  Ct.  550,  58  U.  S. 

419.  64  S.  E.  181,  134  A.  S.  R.  945.  (L.  ed.)  893;  Arthur  v.  Homestead  P. 

13.  Bowman  v.  Wohlke,  166  Cal.  Ins.  Co.,  78  N.  Y.  462,  34  Am.  Rep. 
121,  135  Pac.   37,  Ann.   Cas.   1915B  550. 

1011 ;  Bullion  Min.  Co.  v.  Crtesus  Gold,  17.  Nelson    v.    Montgomery    First 

etc.,  Min.   Co.,  2  Nev.  168,  90  Am.  Nat.  Bank,  139  Ala.  578,  36  So.  707, 

Dec.  526;  Allen  v.  Tuscarora  Val.  R.  101  A.  S.  R.  52;  Armstrong  v.  Phila- 

Co.,  229  Pa.  St.  97,  78  Atl.  34,  140  delphia,  249  Pa.  St.  39,  94  Atl.  455, 

A.   S.  R.  714,  30  L.R.A.(N.S.)   1096  Ann.   Cas.  1917B  1082. 

and  note.  18.  Robertson   v.    Cease,   97  U.   S. 

Note:  Ann.  Cas.  1914C  1025.  646,  24  U.  S.   (L.  ed.)   1057;  Union 

And  see  for  a  more  extended  dis-  Pac.  R.  Co.  v.  Wyler,  158  U.  S.  285, 

cussion,  Limitation  of  Actions,  vol.  15  S.  Ct.  877,  39  U.  S.  (L.  ed.)  983; 

17,  pp.  815-816.  Seaboard  Air  Line  R.  v.  Renn,  241 

14.  Bowman  v.  Mohlke,  166  Cal.  U.  S.  290,  36  S.  Ct.  567,  60  U.  S. 
121,  135  Pac.  37,  Ann.  Cas.  1915B  (L.  ed.)  1006;  Cincinnati,  etc.,  R.  Co. 
1011 ;  Chicago,  etc.,  R.  Co.  v.  Jones,  v.  Gray,  101  Fed.  623,  41  C.  C.  A.  535, 
149  111.  361,  37  N.  E.  247,  41  A.  S.  50  L.R.A.  47;  Hagenaner  v.  Detroit 
R.  278,  24  L.R.A.  141.  Copper  Min.  Co.,  14  Ariz.  74, 124  Pac 
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when  an  amendment  to  a  declaration  is  properly  allowed,  according 
to  the  rule  above  stated,  so  far  as  regards  the  statute  of  limitations, 
it  will  have  the  same  effect  as  if  it  had  been  originally  filed  in  the 
amended  form  at  the  commencement  of  the  suit,  and  a  cause  not 
then  barred  will  not  be  treated  as  barred  at  the  time  of  the  amend- 
ment by  reason  of  such  amendment^* 

136.  Doctrine  of  Relation  Back  Generally. — A3  a  general  rule  an 
amended  pleading  filed  as  a  substitute  for  the  original  pleading  super- 
sedes it,2®  Though  the  original  pleading  may,  for  some  purposes, 
be  deemed  a  part  of  the  record,  nevertheless  the  plaintiff  cannot  avail 
himself  of  the  allegations  contained  therein  but  omitted  from  hi3 
amended  pleading ;  ^  and  hence  it  is  sometimes  said  that  the  original 
pleading  on  the  filing  of  an  amended  pleading  superseding  it  ceases 
to  be  a  part  of  the  record.^  It  has  been  held,  however,  that  when 
an  amended  answer  is  stricken  from  the  files,  the  original  answer 
stands  as  if  no  amended  answer  had  been  filed.'  The  original  plead- 
ing is  not  abandoned  by  the  filing  of  a  supplement  which  asks  that 
it  be  taken  as  and  for  an  amended  and  supplemental  complaint, 

803,  Ann.  Cas.  1914C  1016  and  note;  to  the  character  of  amendments  which 

Frost  V.  Witter,  132  Cal.  421,  64  Pac.  are  held  to  present  a  new  cause  of 

705.  84  A.  S.  R.  53;  Philadelphia,  etc.,  action,  see  Libbl  and  Slander,  vol. 

R.  Co.  V.  aatta,  4  Boyce   (Del.)   38,  17,  p.  392. 

85  Atl.  721,  Ann.  Cas.  1916E  1227  19.  Irvine  v.  Barrett,  119  Va.  587, 
and  note,  47  L.R.A.(N.S.)  932  and  89  S.  E.  904,  Ann.  Cas.  1917C  62; 
note;  Chicago,  etc.,  R.  Co.  v.  Jones,  Kuhn  v.  Brownfield,  34  W.  Va.  252, 
149  III.  361,  37  N.  E.  247,  41  A.  S.  12  S.  E.  519,  11  L.R.A.  700. 
R.  278,  24  L.R.A.  141;  Chicago,  etc.,  20.  Waters-Pierce  Oil  Co.  v.  Brid- 
R.  Co.  V.  Gillison,  173  IlL  204,  50  N.  well,  103  Ark.  345,  147  S.  W.  64, 
E.  657,  64  A.  S.  R.  117;  Carlin  v.  Ann.  Cas.  1914B  837;  Mudge  v.  Stein- 
Chicago,  262  111.  546,  104  N.  E.  905,  hart,  78  Cal.  34,  20  Pac.  147,  12  A.  S. 
Ann.  Cas.  1915B  213;  Newman  v.  R.  17;  Crawford  v.  School  District  No. 
Covenant  Mut.  Ins.  Ass'n,  76  la.  56,  7,  68  Ore.  388,  137  Pac.  217,  Ann. 
40  N.  W.  87,  14  A.  S.  R.  196,  1  Cas.  1915C  477,  50  L.R.A.(N.S.)  147; 
L.R.A.  659;  Haas  v.  New  York  Mut.  Behrens  Lumber  Co.  v.  Lager,  26  S. 
L.  Ins.  Co.,  90  Neb.  808,  134  N.  W.  D.  160,  128  N.  W.  698,  Ann.  Cas. 
937,  Ann.  Cas.  1913B  919;  Boyd  v.  1913A  1128;  Baker  v.  Louisville,  etc.. 
United  States  Mortgage,  etc.,  Co.,  187  Terminal  Co.,  106  Tenn.  490,  61  S. 
N.  Y.  262,  79  N.  E.  999,  116  A.  S.  R.  W.  1029,  53  LJI.A.  474. 
599, 10  Ann.  Cas.  146,  9  L.R.A.(N.S.)  1.  Mulligan  v.  Illinois  Cent.  R.  Co., 
399;  Lassiter  v.  Norfolk,  etc.,  R.  Co.,  36  la.  181,  14  Am.  Rep.  514;  Seng- 
136  N.  C.  89,  48  S.  E.  642,  1  Ann.  felder  v.  Hill,  16  Wash.  365,  47  Pac. 
Cas.  456 ;  Mostenbocker  v.  Shawnee  757,  58  A.  S.  R.  36  and  note. 
Gas,  etc.,  Co.,  (Okla.)  152  Pac.  82,  2.  Mountain  Lake  First  State  Bank 
L.R.A.1916B  910;  Irvine  v.  Barrett,  v.  C.  E.  Stevens  Land  Co.,  119  Minn. 
119  Va.  587,  89  S.  E.  904,  Ann.  Cas.  209,  137  N.  W.  1101,  Ann.  Cas.  1914A 
1917C  62;  Kuhn  v.  Brownfield,  34  W.  1146,  43.  L.R.A. (N.S.)  1040;  Condon 
Va.  252,  12  S.  E.  519,  11  L.R.A.  700 ;  Nat.  Bank  v.  Rogers,  60  Ore.  189, 118 
Curtice  v.  Chicago,  etc.,  R.  Co..  162  Pac.  846,  Ann.  Cas.  1914A  101. 
Wis.  421, 156  N.  W.  484,  L.R.A.1916D  3.  HiU  v.  Jamieson,  16  Ind.  125,  79 
316.  Am.  Dec.  414. 
In  actions  for  libel  or  slander,  as 
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and  as  part  of  such  original,  and  that  relief  be  granted  on  both 
pleadings.*  But  it  is  otherwise  where  an  amended  complaint  subse- 
quently filed  is  complete  in  itself  and  does  not  refer  to  or  adopt 
the  former  pleading  as  a  part  of  it.*  A  qualifying  principle  is  that 
an  amended  complaint  which  sets  up  no  cause  of  action  relates  back 
to  the  time  of  the  institution  of  the  suit,  and  the  claim  which  it 
asserts  is  to  be  regarded  as  if  asserted  when  the  suit  was  brought.* 
But  the  doctrine  of  the  relation  back  of  amendments  to  the  commence- 
ment of  a  suit  is  a  fiction  of  law,  and  should  never  be  applied  when 
it  will  operate  to  cut  off  a  substantial  right  or  defense  to  new  matter 
introduced  by  the  amendment  to  the  complaint,  though  connected 
with  the  original  cause  of  action ; '  nor  is  a  party  bound  to  adhere 
to  the  defenses  in  his  original  answer,  nor  is  he  precluded  by  the 
several  answers  from  making  any  defense  otherwise  available  to  him.* 
In  general,  though,  all  questions  touching  the  sufficiency  of  the  case 
set  forth  center  about  the  amended  pleading,  \vhether  it  be  a  motion 
to  dismiss  the  action  for  insufficiency ,•  or  on  demurrer,  for  whether 
an  amended  and  substituted  petition  is  demurrable  depends  primarily 
on  the  allegations  which  it  contains,  without  regard  to  anything 
alleged  in  the  original  petition.*®  But  since  the  demurrer  reaches 
back,  in  effect,  through  the  whole  record,  and  attaches  ultimately 
on  the  first  substantial  defect  in  the  pleadings  it  becomes  necessary 
at  times  to  determine  as  to  the  sufficiency  of  the  declaration  taken 
in  conjunction  with  the  amended  pleading.**  It  is  obvious  that  the 
question  whether  the  amendment,  when  made,  relates  back  to  the 
commencement  of  the  suit  so  as  to  prevent  a  bar  is  a  different  one 
from  the  right  to  make  the  amendment.** 

137.  Right  to  Answer  Amended  Pleading;  Effect  of  Default. — 
If  an  amendment  is  permitted  to  a  declaration  pending  the  hearing  of 
a  demurrer  thereto,  the  defendant  must  be  permitted  to  demur  or 
plead  to  such  amended  declaration.*'     The  right  of  the  defendant 

4.  Ventress  v.  Wallace,  111  Miss.  8.  Ayre  v.  Hixson,  53  Ore.  19,  98 
357,  71  So.  636,  L.R.A.1917A  971.       Pac.  515,  133  A.  S.  R.  819,  Ann.  Cas. 

5.  Baker  v.  Louisville,  etc.,  Termi-   1913E  659. 

nal  Co.,  106  Tenn.  490,  61  S.  W.  1029,  9.  O'Shields  v.  Georgia  Pac.  R.  Co., 

53  L.R.A.  474.  83  Ga.  621,  10  S.  E.  268,  6  L.R.A.  152. 

6.  United  States  v.  McCord,  233  U.  10.  Sanders  v.  Vance,  7  T.  B.  Mon. 
S.  157,  34  S.  Ct.  550,  57  U.  S.  (L.  ed.)  (Ky.)  209,  18  Am.  Dec.  167;  Robards 
893;  Birmingham  Light,  etc.,  Co.  v.  v.  P.  Bannon  Sewer  Pipe  Co.,  130  Kv. 
Jung,  161  Ala.  461,  49  So.  434,  18  380,  113  S.  W.  429,  132  A.  S.  R.  394, 
Ann.  Cas.  557;  Ft.  Worth,  etc.,  R.  Co.  18  L.R.A.(N.S.)  923. 

V.  Underwood,  100  Tex.  284,  99  S.  W.  11.  Railton  v.  Taylor,  20  R.  L  279, 

92,  123  A.  S.  R.  806.  See  also  Limita-  38  Atl.  980,  39  L.R.A.  246. 

TiON  OP  Actions,  vol.  17,  pp.  815-816.  12.  Lilly  v.  Tobbein,  103  Mo.  477, 

7.  See  Limitation  of  Actions,  vol.  15  S.  W.  618,  23  A.  S.  R.  887. 

17,  p.  816.  And  see  supra,  par.  135,  13.  Hartford  F.  Ins.  Co.  v.  Redding, 
as  to  the  statute  of  limitations  as  af-  47  Fla.  228,  37  So.  62,  110  A.  S.  R. 
fected  by  the  doctrine  of  relation  back.    118,  67  L.R.A.  518. 
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to  answer  an  amended  pleading  is  one  of  which  he  cannot  be  deprived 
even  after  entry  of  a  default  against  him  on  the  original  pleading, 
for  where  a  plaintiff  amends  in  matter  of  substance,  he,  in  effect, 
opens  the  default  on  the  original  pleading.^*  Since  a  default  is  a 
confession  of  only  such  facts  as  have  been  properly  pleaded,  if  a 
pleading  does  not  state  a  cause  of  action  because  of  lack  of  a  neces- 
sary allegation,  it  cannot  be  so  amended  without  notice,  in  order  that 
the  defendant  may  appear  and  defend,  if  he  chooses  to  do  so.** 
Unless  the  complaint  is  amended,  it  must  be  dismissed ;  if  amended, 
then  the  case  will  still  pend.  If  the  amendment  will  suffice  to  hold 
the  complaint  in  court,  necessarily  it  is  a  material  amendment  which 
will  open  a  default.** 

138.  Amending  on  or  after  Appeal. — As  a  general  rule,  the  appel- 
late courts  have  been  liberal  in  allowing  an  amendment  of  the  plead- 
ings or  in  regarding  the  amendment  as  made,  to  support  the  judg- 
ment, where  the  amendment  is  of  such  a  nature  that  it  should  have 
been  allowed  by  the  lower  court  on  request,  and  substantial  justice 
would  be  promoted  by  such  procedure.*'  But  appellate  courts  refuse 
to  regard  such  an  amendment  as  made,  or  permit  an  amendment  to 
conform  to  the  proof,  for  the  purpose  of  reversing  a  judgment  other- 
wise correct;  or  where  the  evidence  is  insufficient  to  that  end,  or 
where  the  proposed  amendment  changes  substantially  the  nature  of 
the  claim  or  defense,  and  introduces  new  issues  which  were  not  fully 
litigated.  As  limiting  the  general  rule  stated,  it  has  been  held  that 
the  doctrine  of  regarding  the  pleadings  amended  on  appeal,  to  sup- 
port the  judgment,  does  not  apply  in  the  case  of  a  judgment  by 
default.  A  class  of  cases  in  which  appellate  courts  have  usually 
refused  an  .amendment  of  the  pleadings,  or  declined  to  treat  the 
pleadings  as  amended,  in  order  to  sustain  the  judgment,  is  that 
involving  an  erroneous  ruling  of  the  trial  court  when  objection  is 
properly  made  to  the  sufficiency  of  the  pleadings  or  the  admission 
of  evidence  under  them.  But  if  the  objection  which  is  erroneously 
overruled  by  the  trial  court  is  one  of  form  rather  than  of  substance, 
the  party  objecting  is  not  justified  in  relying  thereon  for  a  reversal 
in  the  appellate  court,  and  under  such  circumstances,  if  judgment 
is  rendered  against  him,  the  appellate  court  may  deem  the  formal 
defect  in  the  pleading  cured  by  amendment  and  affirm  the  judgment. 
In  the  appellate  courts,  as  in  the  trial  courts,  the  distinction  must 
be  regarded  between  cases  where  the  cause  of  action  is  merely  defec- 

14.  Wilson  V.  Shrader,  73  W.  Va.    S.  E.  571,  33  L.R.A.(N.S.)  310. 
105,  79  S.  E.  1083,  Ann.  Cas.  1916D       Note:  Ann.  Cas.  1913B  482. 

886.  17.  Ke-tuc-e-mun-guah  v.   McClure, 

15.  Eadie  v.  Eadie,  44  Mont.  391,   122  Ind.  541,  23  N.  E.  1080,  7  L.R.A. 
120  Pac.  239,  Ann.   Cas.  1913B  479   782. 

widnote.  Note:  L.R.A.1916D  847  et  seq. 

16.  Tate  v.  Goode,  135  Qa.  738,  70 
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tively  stated,  and  those  .where  there  is  an  entire  omission  in  the  peti- 
tion to  allege  facts  necessary  to  constitute  a  cause  of  action,^®  for 
as  to  these  a  widely  variant  rule  prevails  as  to  waiver  of  defects  in 
the  pleadings.^*  In  conformity  with  the  general  principles  stated, 
appellate  courts  will  allow  amendments  as  to  parties  where  they 
deem  it  proper,*  although,  it  has  been  held,  they  will  not  exercise 
that  power  where  an  objection  for  defect  of  parties  has  been  made 
and  overruled  below.*  It  is  a  general  rule  that,  after  a  decision 
has  been  affirmed  on  appeal  and  remanded  to  the  lower  court  for 
such  proceedings  as  may  be  necessary  or  proper  to  carry  the  decree 
into  effect,  it  is  not  competent  for  the  lower  court  to  reopen  the  case 
for  the  purpose  of  amending  the  pleadings,  since  by  the  decision  the 
litigation  becomes  res  judicata.'  Trial  courts  are  ordinarily  left  free 
on  the  retrial  of  actions  or  proceedings  to  permit  such  amendments 
as  may  further  the  ends  of  justice.*  And  so  after  a  cause  is  remanded 
to  the  trial  court,  that  court  may  receive  such  additional  pleas  or 
admit  amendments  to  those  already  filed  as  may  appear  to  be  proper.^ 
After  affirmance  of  the  trial  court's  order  for  judgment,  amendments 
to  the  pleading  which  involve  a  new  trial  should  not  be  allowed, 
except,  possibly,  in  extraordinary  cases,  and  then  only  when  the 
proposed  amendment  sets  forth,  clearly  and  distinctly,  a  basis  for 
relief  which  has  not  before  been  presented  for  judicial  determination.* 

XIV.  Servick,  Filing  and  Withdrawal 

139.  Time  of  Pleading. — ^Time  as  an  element  in  pleading  and 
appearance  is,  for  the  most  part,  a  matter  of  specific  statutory  regu- 
lation in  the  particular  jurisdiction.  A  commonly  accepted  rule  is 
that  in  computing  the  time  to  plead  with  reference  to  including  the 
first  and  last  day,  the  one  day  is  to  be  included  and  the  other  excluded, 
so  as  to  give  the  party  the  full  number  of  days.'  And  when  the 
time  to  plead  expires  on  Sunday  or  any  holiday  the  party  has  the 
next  day  in  which  to  plead.*  But  when  a  Sunday  or  a  holiday 
intervenes  between  the  first  and  last  days  it  is  included  in  the  compu- 
tation.*   With  reference  to  filing,  it  is  a  rule  that  if  a  complaint 

18.  Note:  L.E.A.1916D  847-858.  85  Pac.  225,  8  L.R.A.(N.S.)  362. 

19.  Williamson  v.  Liverpool,  etc.,  5.  Alexandria  Marine  Ins.  Co.  v. 
Ins.  Co.,  141  Fed.  54,  72  C.  C.  A.  542,  Hodgson,  6  Cranch  206,  3  U.  S.  (L. 
5  Ann.  Cas.  402.  See  infra,  par.  156,  ed.)  200;  Tremaine  v.  Hitchcock,  23 
167.  Wall.  518,  23  U.  S.  (L.  ed.)  97. 

1.  West  V.  Aberdeen,  etc.,  E.  Co.,  6.  Todd  v.  Bettingen,  102  Minn.  260, 
140  N.  C.  620,  53  S.  E.  477,  6  Ann.  113  N.  W.  906,  18  L.R.A.(N.S.)  263 
Cas.  360.  and  note. 

2.  West  V.  Aberdeen,  etc.,  R.  Co.,  7,  Note:  49  L.R.A.  220.  And  see 
140  N.  C.  620,  53  S.  E.  477,  6  Ann.  Time. 

Cas.  360.  8.  Note:  14  L.R.A.  121. 

3.  Note:  18  L.R.A. (N.S.)  263.  9.  Heard  v.  Phillips,  101  Ga.  691, 

4.  State  V.  Richardson,  48  Ore.  519,  31  S.  E.  216,  44  L.R.A.  369. 
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is  delivered  to  and  received  by  the  proper  officer  to  receive  it  for 
the  purpoee  of  being  kept  on  file,  it  is  deemed  to  be  filed ;  and  this 
although  the  officer  is  not  at  his  office  at  the  time  of  delivery.  It 
has  been  held,  however,  that  the  mere  delivery  of  a  complaint  to 
the  clerk  of  the  court  to  be  filed,  at  a  place  other  than  his  office 
where  it  is  required  to  be  filed,  does  not  constitute  a  filing  in  the 
clerk's  office  within  the  meaning  of  a  statute  nullifying  proceedings 
against  one  who  thereafter  becomes  insolvent  unless  the  complaint 
therein  is  "filed  in  the  office  of  the  clerk"  at  a  certain  time;  ^*  neither 
will  such  a  filing,  under  all  circumstances,  serve  as  a  commencement 
of  the  action  so  as  to  satisfy  the  requirements  of  the  statute  of  limita- 
tions.** The  time  for  filing  an  answer  may,  as  a  rule,  be  extended 
by  the  court,**  or  by  stipulation.**  But  a  continuance  of  the  publi- 
cation of  the  summons  beyond  the  time  required  by  the  order  of  the 
court  does  not,  it  has  been  held,  extend  the  time  in  which  the  defend- 
ant is  required  to  answer.**  And  the  mere  pendency  of  a  motion 
that  is  frivolous  on  its  face,  or  a  motion  the  determination  of  which 
either  way  could  not  affect  the  right  of  the  plaintiflF  to  proceed  with 
the  cause,  will  not  extend  the  time  to  plead  so  as  to  prevent  the  entry 
of  a  default.*^  Under  certain  statutory  provisions  the  defendant  has 
a  right  to  file  his  answer  at  any  time  before  final  hearing,  but  he 
cannot  delay  the  hearing,  unless,  by  affidavit  filed,  good  cause  be 
shown  therefor.*'  In  general,  however,  the  time  for  answering  is 
only  of  local  concern  and  regulated  wholly  by  local  laws  and  prac- 
tice.*' 

140.  Service,  Appearances  and  Process. — It  is  a  well  established 
rule  that  formal  defects  in  the  writ  and  mere  irregularities  in  the 
proceedings  are  waived  and  cured  by  a  general  appearance  in 
the  action,*®  or  by  pleading  to  the  merits  without  reserving  the 

10.  Note:  18  Ann.  Cas.  251.  13  A.  S.  R.  482;  Meiners  v.  Frederick 

11.  Wilkinson  v.  Elliott,  43  Kan.  Miller  Brewing  Co.,  78  Wis.  364,  47 
590,  23  Pac.   614,  19  A.  S.  R.  158.  N.  W.  430,  10  L.R.A.  586. 

12.  Naderhoff  v.  Benz,  26  N.  D.  165,  18.  Redmond  v.  Peterson,  102  Cal. 
141  N.  W.  501,  47  L.R.A.(N.S.)  853  595,  36  Pac.  923,  41  A.  S.  R.  204; 
and  note.  Beall  v.  Blake,  13  Ga.  217,  58  Am. 

Note :  Ann.  Cas.  1916A  1228.  Dec.  513 ;  Lyons  v.  Planters'  Loan,  etc., 

13.  Steele  v.  Moss,  69  Wis.  496,  34  Bank,  86  Ga.  485,  12  S.  E.  307,  12 
(Ky.)  N.  W.  237,  2  A.  S.  R.  756.  L.R.A.  155;  Vogel  v.  Brown  Tp.,  112 

14.  Anderson  v.  Goff,  72  Cal.  66,  Ind.  299,  14  N.  E.  77,  2  A.  S.  R.  187 
13  Pac.  73,  1  A.  S.  R.  34.  and  note;  Witting  v.  St.  Louis,  etc., 

15.  Note:  47  L.R.A.(N.S.)   863.  R.  Co.,  101  Mo.  631,  14  S.  W.  743,  20 

16.  Augir  V.  Warder,  68  W.  Va.  762,  A.  S.  R.  636,  10  L.R.A.  602;  Baker 
70  S.  E.  719,  33  L.R.A. (N.S.)  69.  v.   Union   Stockyards  Nat.  Bank,  63 

17.  Providenee  Tool  Co.  v.  Prader,  Neb.  801,  89  N.  W.  269,  93  A.  S.  R. 
32  Cal.  634,  91  Am.  Dec.  698;  McCor-  484;    Cartwright  v.   Chabert,   3   Tex. 
mick  V.  Rnsch,  16  la.  127,  83  Am.  Dec.  261,  49  Am.  Dec.  742.    See  also  Ap- 
401;    Fremont,   etc.,   Val.   R.    Co.   v.  pbaranoes,  vol.  2,  p.  335  et  seq. 
Marley,  26  Neb.  138,  40  N.  W.  948, 
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objection.^*  Hence  it  is  that  appearing  and  pleading  in  an  action  is 
a  waiver  of  all  prior  service  of  process ;  ^®  and  a  demurring  is  a  gen- 
eral appearance  within  the  meaning  of  this  rule.^  In  this  connec- 
tion the  word  "answer"  is  not  used  in  a  technical  sense,  but  rather 
in  its  more  comprehensive  ajid  nontechnical  sense.*  While  ordi- 
narily the  filing  of  a  pleading  demanding  new  and  affirmative  relief 
should  be  followed  by  service  thereof,  it  has  been  held  that  an  omis- 
sion to  serve  a  cross  complaint  on  the  plaintiff  is  not  a  fatal  irregu- 
larity, where  the  plaintiff  has  been,  by  the  answer,  apprised  of  every 
issue,  and  has  not  been  otherwise  prejudiced  by  such  omission.* 
While  a  line  of  authority  is  to  the  effect  that  a  plea  to  the  merits 
by  a  defendant  who  has  appeared  specially  for  the  purpose  of  object- 
ing to  the  jurisdiction  of  the  court  does  not  waive  the  special  appear- 
ance if  he  preserves  his  objection  in  all  the  subsequent  proceedings,* 
in  some  jurisdictions  it  has  been  held  that  a  plea  to  the  merits 
or  a  demand  for  affirmative  relief  after  the  overruling  of  an  objec- 
tion to  the  jurisdiction  by  a  defendant,  who  has  appeared  specially, 
waives  the  special  appearance."  But  while  a  mere  irregularity  in 
the  proceedings  may  be  thus  waived,  a  complete  defect  cannot  be 
so  waived.®  It  has  been  held  that  a  default  is  illegal  and  void  if 
entered  after  the  defendant  had  appeared  and  pleaded  in  an  action  of 
covenant,  and  an  order  had  been  made  sustaining  a  demurrer  to 
the  plea,  and  awarding  a  writ  of  inquiry.'  On  the  question  as  to 
the  effect  of  amendments  to  pleadings,  it  is  a  general  rule  that  an 
amendment  which  brings  in  new  parties  does  not  necessarily  require 
new  process  to  be  served  on  those  already  before  the  court  And  serv- 
ice of  a  new  summons  on  the  defendant  is  not  required  where  the 
amendment  does  not  set  up  any  new  cause  of  action  or  work  any 
substantial  change  in  the  cause  of  action  already  alleged.     But 

19.  Gracie  v.  Palmer,  8  Wheat.  See  also  Appearances,  vol.  2,  p.  336. 
699,  5  U.  S.  (L.  ed.)  719;  Union  1.  Note:  Ann.  Cas.  1914A  1189. 
Pac.  R.  Co.  V.  De  Busk,  12  Colo.  294,  And  see  Appearances,  vol.  2,  p.  328. 
20  Pac.  752,  13  A.  S.  R.  221  and  note,  2.  New  Jersey  v.  New  York,  6  Pet. 
3  L.R.A.  350;  Cowart  v.  Caldwell,  134  323,  8  U.  S.  (L.  ed.)  414. 

Ga.  544,  68  S.  E.  500,  30  L.R.A.(N.S.)  3.  Mackenzie  v.  Hodgkin,  126  Gal. 

720;  Scheuley  v.  Com.,  36  Pa.  St.  29,  591,  59  Pac.  36,  77  A.  S.  R.  209. 

78  Am.  Dee.  359  and  note;  Rogers  v.  4.  Fisher  v.  Crowley,  57  W.  Va.  312, 

Penobscot  Min.  Co.,  28  S.  D.  72,  132  50  S.  E.  422,  4  Ann.  Cas.  282. 

N.  W.  792,  Ann.  Cas.  1914A  1184.  Note:  Ann.  Cas.  1916E  1270. 

Note:  Ann.   Cas.  1916E  1270,  and  See  Appearances,  vol.  2,  p.  339 

authorities   cited   later   in   this   para-  5.  Henry  v.   Spitler,   67    Fla.   146, 

graph  on  conflict  as  to  the  waiver  of  a  64   So.    745,   Ann.   Cas.   1916E   1267 

special  appearance.  and  note. 

20.  Ritchie  v.  McMuIlon,  159  U.  S.  6.  Beall  v.  Blake,  13  Ga.  217,  58 
235,  16  S.  Ct.  171.  40  U.  S.  (L.  ed.)  Am.  Dec.  513. 

133;  Hanna  v.  McKenzie,  5  B.  Mon.  7.  Logan  v.  Moulder,  1  Ark.  313,  33 
314,  43  Am.  Dec.  122.  Am.  Dec.  338. 

Note:  Ann.  Cas.  1914A  1190. 
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if  the  amended  pleading  presents  a  new  and  distinct  cause  of  action 
from  that  presented  in  the  original  pleading,  and  this  is  permitted 
to  be  filed,  the  general  rule  is  that  there  should  be  new  service  of 
process  after  the  amendment.^  In  the  case  of  an  answer  containing 
a  demand  in  reconvention,  the  rule  is  declared  that  this  need  not 
be  served  on  the  plaintiff,  as  he,  when  already  in  court,  is  bound 
to  take  notice  of  the  issues  of  law,  without  an  answer.® 

141.  Withdrawal  of  Pleadings. — ^Withdrawal  of  pleadings  is  a  sub- 
ject closely  akin  in  many  respects  to  that  of  amendments,  for  it  is 
concerned  with  alterations  in  the  record  and  their  effect  on  the  rights 
of  the  adverse  party,  and,  as  a  general  rule,  is  a  question  addressed 
to  the  reasonable  discretion  of  the  court.  In  the  exercise  of  such 
discretion  courts  may  allow  replacement  of  lost  pleadings,^®  the 
withdrawal  of  statei^ents  mistakenly  made  in  pleadings,^^  or  the 
withdrawal  of  particular  pleas  or  of  entire  pleadings  just  as  the 
exigencies  of  the  case  may  seem  to  warrant.**  In  the  exercise  of 
like  discretion  they  may  allow  the  refiling  of  pleas  or  papers  once 
withdrawn.**  While  an  answer  is  subject  to  withdrawal,**  the  fact 
that  it  has  been  once  filed,  and  that  it  may  have  been  held  insuffi- 
cient on  a  demurrer,  remains  a  matter  of  record,  and  is  within  the 
judicial  notice  of  the  court,  acting  on  a  motion  in  reference  to  the 
same  pleading.**  And  in  a  case  where  an  answer  after  having  been 
traversed  was  withdrawn  for  the  purpose  of  a  motion  to  dismiss 
the  petition,  and  refiled  when  the  motion  was  dismissed,  it  was  held 
that  the  withdrawal  did  not  render  a  second  traverse  necessarv.** 
It  has  also  been  held  that  a  defendant  cannot  be  required  to  with- 
draw an  answer  on  the  merits  in  order  to  plead  a  former  suit  pend- 
ing.*' As  a  general  rule,  where  a  demurrer  is  interposed  to  a  com- 
plaint, so  long  as  the  issues  raised  thereby  remain  undisposed  of 

8.  Smith  V.  Nelson,  69  W.  Va.  550,   L.R.A.  680. 

72  S.  E.  646,  Ann.  Cas.  1913B  829  13.  Mineral  Point  R.  Co.  v.  Keep, 

and  note.  22  111.  9,  74  Am.  Dec.  124. 

9.  Hunter  v.  Spurlock,  3  La.  Ann.  14.  Harding    v.    American    Glucose 
97,  22  Am.  Dec.  165.  Co.,  182  111.  551,  55  N.  E.  577,  74 

10.  Phillips  V.  Moore,  100  U.  S.  208,  A.  S.  R.  189,  64  L.R.A.  738;  Hovt 
25  U.  S.  (L.  ed.)  603.  v.  Beach,  104  la.  257,  73  N.  W.  878, 

11.  Snyder  v.  Collier,  85  Neb.  552,  05  A.  S.  R.  401;  Butcher  v.  Browns- 
123  N.  W.  1023,  133  A.  S.  R.  682.  ville  Bank,  2  Kan.  70,  83  Am.  Dec. 

12.  United  States  v.  Buford,  3  Pet.  446;  Clark  v.  Spencer,  14  Kan.  398, 
12,  7  U.  S.  (L.  ed.)  585;  United  States  19  Am.  Rep.  96. 

▼.  Tingey,  5  Pet.  131,  8  U.  S.  (L.  ed.)  15.  Clark  v.  Spencer,  14  Kan.  398, 

72;  Eberly  v.  Moore,  24  How.  147,  19  Am.  Rep.  96. 

16  U.   S.    (L.   ed.)    612;   Godfrey  v.  16.  Henderson  v.  McClain,  102  Ky. 

Alton,  12  111.  29,  52  Am.  Dec.  476;  402,  43  S.  W.  700,  39  L.R.A.  349. 

Sanders  v.  Johnson,  6  Blackf.  (Ind.)  17.  Cook  v.  Cook,  159  N.  C.  46,  74 

60,  36  Am.  Dee.  564;  Flaherty  v.  Min-  S.  E.  639,  Ann.  Cas.  1914A  1137,  40 

neapolis,  ete.,  R.  Co.,  39  Minn.  328,  L.R.A. (N.S.)  83. 
40  N.  W.  160,  12  A.  S.  R.  654,  1 
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and  undetermined,  an  answer  should  not  be  permitted  without  with- 
drawal or  waiver  of  the  demurrer.^®  And  in  allowing  a  party  to 
withdraw  a  demurrer  and  to  plead  to  facts  alleged  against  him,  a 
court  in  the  exercise  of  its  discretion  may  properly  impose  such 
reasonable  conditions  as  may  prevent  unnecessary  delay  in  the  trial 
and  determination  of  the  cause.^^  It  is  also  a  rule  that  a  demurrer 
treated  in  the  trial  court  as  waived  or  withdrawn  must  be  so  con- 
sidered on  appeal.*® 

XV.  Motions  on  Plbadings 

142.  Judgment  on  Pleadings.-^A  motion  for  judgment  on  the 
pleadings  admits,  either  directly  or  impliedly,  the  truth  of  all  well 
pleaded  facts  in  the  pleading  of  the  opposite  parity.*  Such  a  motion 
is  in  tte  nature  of  a  demurrer  and  raises  an  issue  of  law  only ;  * 
although  it  is  clear  that  it  differs  from  a  demurrer  since  it  is  not  a 
part  of  the  record.'  A  motion  for  judgment  on  the  pleadings  should 
be  sustained  when,  under  the  admitted  facts,  the  moving  party  would 
be  entitled  to  judgment  on  the  merits,  without  regard  to  what  the 
findings  might  be  on  the  facts  on  which  issue  is  joined.*  And  a 
motion  to  direct  a  verdict  is  necessarily  based  on  the  issues  as  pre- 
viously joined  and  the  evidence  adduced  bearing  thereon.*     It  is 

18.  Pierson  v.  Minnehaha  Connty,  914.  And  see  Judgments,  vol.  15,  p. 
26  S.  D.  462, 128  N.  W.  616,  Ann.  Gas.  579. 

1913B  386.  2.  Sternberg  v.  Levy,  159  Mo.  617, 

19.  Flaherty  v.  Minneapolis,  etc.,  B.  60  S.  W.  1114,  53  L.B.A.  438;  Bank 
Co.,  39  Minn.  328,  40  N.  W.  160,  12  of  Commerce  v.  Fuqua,  11  Mont.  285, 
A.  S.  R.  654,  1  L.R.A.  680.  28  Pac.  291,  28  A.  S.  B.  461, 14  L.R.A. 

20.  Chesapeake,  etc.,  E.  Co.  v.  Amer-  588. 

ican  Exch.  Bank,  92  Va.  495,  23  S.  B.  3.  Hill  v.  Jamieaon,  16  Ind.  125,  79 

935,  44  L.E.A.  449.  Am.  Dec.  414  and  note;  Sternberg  v. 

1.  Watkinds  v.  Southern  Pac.  R.  Co.,  Levy,  159  Mo.  617,  60  S.  W.  1141,  53 

38  Fed.  711,  4  L.R. A.  239 ;  Mutual  L.  L.R.A.  438. 

Ins.  Co.  V.  Dingley,  100  Fed.  408,  40  4.  Ankeny  v.  Clark,  148  U.  S.  346, 

C.  C.  A.  459,  49  L.R.A.  132,  reversed  13  S.  Ct.  617,  37  U.  S.  (L.  ed.)  475; 

on  another  point  in  184  U.  S.  695,  22  Daggs  v.  Phoenix  Nat.  Bank,  177  U.  S. 

S.  Ct.  937, 46  U.  S.  (L.  ed.)  763;  Mills  549,  20  S.  Ct  732,  44  U.  S.  (L.  ed.) 

V.  Hart,  24  Colo.  505,  52  Pac.  680,  65  882;  Mills  v.  Hart,  24  Colo.  506,  52 

A.  S.  R.  241;  Tawney  v.  Simonson,  Pac.  680,  65  A.  S.  R.  241;  Seaton  Mt. 

etc.,  Co.,  109  Minn.  341,  124  N.  W.  Electric    Light,    etc.,    Co.    v.    Idaho 

229,  27  L.R.A.(N.S.)  1035;  State  v.  Springs  Invest.  Co.,  49  Colo.  122,  111 

Simmons  Hardware  Co.,  109  Mo.  118,  Pac.  834,  33  L.R.A.(N.S.)  1078;  Qar- 

18  S.  W.  1126,  15  L.R.A.  676;  Helena  diner  v.  Nutting,  5  Greenl.  (Me.)  140, 

Nat.  Bank  v.  Rocky  Mt.  TeL  Co.,  20  17  Am.  Dec.  211;  Creed  v.  Hartmann, 

Mont.  379,  51  Pac.  829,  63  A.  S.  R.  29  N.  Y.  591,  86  Am.  Dec.  341 ;  Man- 

628;  Yancey  v.  Boyce,  28  N.  D.  187,  gold,  etc.,  Bank  v.  Utterback,  (Okla.) 

148  N.  W.  539,  Ann.  Cas.  1916E  258;  160  Pac.  713,  L.R.A.1917B  364. 

Yoder  v.  Randol,  16  Okla.  308,  83  Pac.  6.  Borghart  v.   Cedar  Rapids,  126 

537,  3  L.R.A.(N.S.)  676;  Mendenhall  la.  313,  101  N.  W.  1120,  68  L.B.A. 

V.  Davis,  52  Wash.  169,  100  Pac.  336,  306. 
17  Ann.  Cas.  179,  21  L.R.A.(N.S.) 
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clear  that  judgment  for  the  plaintiff  on  the  pleadings  cannot  be 
sustained  if  the  answer,  qualified  by  an  offer  of  proof  on  the  trial, 
sets  up  a  defense,*  or  where  the  defendant  denies  the  right  of  the 
plaintiff,  and  sets  up  title  in  himself.^  Such  a  judgment  may  be 
entered  after  the  verdict  has  been  set  aside  on  a  motion  for  judg- 
ment non  obstante  veredicto,  which  maJkes  the  necessary  averments, 
but  which  cannot  be  sustained  as  a  motion  of  the  latter  kind  because 
it  was  not  made  until  after  the  judgment  was  entered.®  But  when 
a  plea  presenting  a  bar  to  the  right  to  recover  is  interposed,  and 
a  demurrer  thereto  is  overruled,  a  motion  for  judgment  non  obstante 
veredicto  should  be  overruled.* 

143.  Motion  to  Strike  Out  Generally. — A  demurrer,  ordinarily,  is 
not  the  proper  method  of  treating  a  single  feature  of  a  declaration. 
A  motion  to  reform  or  to  strike  out  or  objections  to  testimony  in 
support  of  the  objectionable  feature,  or  a  charge  by  the  court  to  the 
jury  in  regard  thereto,  affords  the  appropriate  remedy. ^*  A  motion 
to  strike  out  a  portion  of  a  pleading  has  been  said  to  be  in  sub- 
stance a  demurrer  to  that  portion  attacked,  when  it  is  used  to  trim 
off  and  cast  out  improper  matter  inserted  in  a  pleading  which  con- 
tains proper  averments,  as  distinguished  from  the  use  of  a  demurrer 
to  root  up  and  cast  out  the  whole  pleading  at  which  it  is  directed.*^ 
A  motion  to  strike  out  will  not  perform  the  office  of  a  demurrer  thereto 
for  want  of  sufficient  facts,  however,  and  should  not  be  sustained  if 
the  facts  pleaded  therein  are  relevant  or  pertinent  to  the  issue, 
although  insufficient  on  demurrer.**  So  too,  an  answer  which  is 
demurrable  may  be  invulnerable  when  assailed  by  a  motion  to  strike 
out.**  Surplusage  may  be  stricken  from  a  pleading ;  **  but  the 
objectionable  part  cannot  be  stricken  out  where  enough  will  not 

6.  Cobe  V.  Coughlin  Hardware  Co.,  Mont.  285,  28  Pac.  291,  28  A.  S.  R. 
83  Kan.  522,  112  Pac.  115,  31  L.R.A.   461,  14  L.R.A.  588. 

(N.S.)  1126;  Lamberton  v.  Windom,  12.  Chicago,  etc.,  R.  Co.  v.  Summers, 

12  Minn.  232,  90  Am.  Dec.  301;  Berry  113  Ind.  10,  14  N.  E.  733,  3  A.  S.  R. 

v.  Barton,  12  Okla.  221,  71  Pae.  1074,  616 ;  Mabin  v.  Webster,  129  Ind.  430, 

66  L.R.A.  513  and  note.  28  N.  E.  863,  28  A.  S.  R.  199 ;  Pitts- 

7.  Yankee  Jim's  Union  Water  Co.  burg,  etc.,  R.  Co.  v.  Mahoney,  148  Ind. 
v.  Crary,  26  Cal.  504,  85  Am.  Dec.  196,  46  N.  E.  917,  47  N.  E.  464,  62 
145.  A.  S.  R.  503,  40  L.R.A.  101. 

8.  Hurt  V.  Ford,  142  Mo.  283,  44  13.  Grigg  v.  Groesbeek,  11  Utah  310, 
S.  W.  228,  41  L.R.A.  823.                 .  40  Pac.  202,  32  L.R.A.  266. 

9.  Ambler  v.  Whipple,  139  LI.  311,  14.  Woodstock  Iron  Works  v.  Stock- 
28  N.  E.  841,  32  A.  S.  R.  202.  dale,  143  Ala.  550,  39  So.  335,  5  Ann. 

10.  Ansley  v.  Piedmont  Bank,  113  Cas.  578;  Scarbrough  v.  Ciiy  Nat. 
Ala.  467,  21  So.  59,  59  A.  S.  R.  122;  Bank,  157  Ala.  577,  48  So.  62,  131 
Hall  V.  O'Neil  Turpentine  Co.,  56  Fla.  A.  S.  R.  71 ;  McKay  v.  McCarthy,  146 
324,  47  So.  609,  16  Ann.  Cas.  738;  la.  546,  123  N.  W.  755,  34  L.R.A. 
Prazer  v.  Andrews,  134  la.  621,  112  (N.S.)  911;  Purinton  v.  Jamrock,  195 
N.  W.  92, 13  Ann.  Cas.  556, 11  L.R.A.  Mass.  187,  80  N.  E.  802,  18  L.R.A. 
(N.S.)   593.  (N.S.)  926;  Crocker  v.  Mann,  3  Mo. 

11.  Bank  of  Commerce  v.  Fuqua,  11  472,  26  Am.  Dec.  684. 
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remain  to  make  a  cause  of  action.^*  So  too  a  motion  to  strike  out 
may  be  the  proper  method  for  dealing  with  and  expunging  from 
a  pleading  scandalous  and  impertinent  charges;  ^*  irrelevant  and 
redundant  matter;*'  immaterial  averments;**^  immaterial  issues;** 
amendments  erroneously  allowed  as  for  example  of  a  plea  in  abate- 
ment, where  the  rule  forbids  the  amendment  of  such  a  plea;-®  and 
such  miscellaneous  defects  in  pleadings  as  statements  in  the  nature 
of  conclusions  of  law ;  *  or  incomplete  averments.*  If  averments  in 
a  pleading  are  in  any  way  material,  they  ought  not  to  be  stricken 
out  on  motion,  and  the  test  of  materiality  is  whether  they  tend  to 
constitute  a  cause  of  action  or  defense ;  if  they  do,  they  are  not  irrele- 
vant and  ought  not  to  be  suppressed.'  Since  a  demurrer  is  the  usual 
and  proper  means  to  test  the  sufficiency  of  an  entire  pleading,  courts 
are  very  reluctant  to  entertain  motions  to  strike  out  which  are  aimed 
at  pleadings  as  a  whole  and  ordinarily  will  refuse  to  strike  them  out 
for  insufficiencies  in  substance  or  form.*     However,  pleas  may  be 

15    Crocker  v.  Mann,  3  Mo.  472,  26  v.  Winn,  137  Ky.  544,  126  S.  W.  153, 

Am.  Dec.  684.  28    L.R.A.(N.S.)    558;    Starbuck    v. 

16.  Sommers  v.  Torrey,  5  Paige  (N.  Dunklee,  10  Minn.  168,  88  Am.  Dec. 
Y.)  54,  28  Am.  Dec.  411.  68;  Murray  v.  Hay,  1  Barb.  Ch.  (N. 

17.  Hopkins  v.  Clemson  Agricultu-  Y.)  59,  43  Am.  Dec.  773;  Milhous  v. 
ral  College,  221  U.  S.  636,  31  S.  Ct.  Southern  Ry.,  72  S.  C.  442,  52  S.  E. 
654,  55  U.  S.  (L.  ed.)  890,  35  L.R.A.  41,  110  A.  S.  R.  620;  Radam  v,  Capi- 
(N.S.)  243;  Columbus,  etc.,  R.  Co.  v.  tol  Microbe  Destroyer  Co.,  81  Tex.  122, 
Bridges,  86  Ala.  448,  5  So.  864,  11  16  S.  W.  990,  26  A.  S.  R.  783;  Rich 
A.  S.  R.  58;  Western  Assur.  Co.  v.  v.  Sowles,  64  Vt.  408,  23  Atl.  723,  15 
Hall,  120  Ala.  547,   24   So.  936,  74  L.R.A.  850. 

A.   S.  R.  48;  Mobile  Electric  Co.  v.  19.  National  Mut.  Bldg.,  etc.,  Ass'n 

Sanges,  169  Ala.  341,  53  So.  176,  Ann.  v.  Brahan,  80  Miss.  407,  31  So.  840, 

Cas.  1912B  461;  Green  v.  Palmer,  15  57  L.R.A.  793;  Shinn  v.  Shinn,  (W. 

Cal.  411,  76  Am.  Dec.  492;  Tynan  v.  Va.)  88  S.  E.  610,  L.R.A.1916E  618. 

Walker,  35  Cal.  634,  95  Am.  Dec.  152 ;  20.  Spencer  v.  ^tna  Indemnity  Co., 

Johnston  v.  Allen,  22  Fla.  224,  1  A.  231  111.  82,  83  N.  E.  102,  12  Ann.  Cas. 

S.  R.  180;  Darnell  v.  Columbus  Show  323. 

Case  Co.,  129  Ga.  62,  58  S.  E.  631,  1.  Gipps  Brewing  Co.  v.  De  France, 

121  A.   S.   R.  206,  13  L.R.A.(N.S.)  91  la.  108,  58  N.  W.  1087,  51  A.  S.  R. 

333;  Tisdale  v.  Major,  106  la.  1,  75  329,  28  L.R.A.  386. 

N.  W.  663,  68  A.  S.  R.  263;  Hall  v.  2.  Fidelity,  etc.,  Co.  v.   Gate  City 

Kary,  133  la.  465,  110  N.  W.  930,  Nat.  Bank,  97  Ga.  634,  25  S.  E.  392, 

119  A.  S.  R.  639;  Hahl  v.  Sugo,  169  54  A.  S.  R.  440,  33  L.R.A.  821. 

N.  Y.  109,  62  N.  E.  135,  88  A.  S.  R.  3.  Pittsburg,  etc.,  R.  Co.  v.  Maho- 

539,  61  L.R.A.  226;  State  v.  Harper,  ney,  148  Ind.  196,  46  N.  E.  917,  47 

6  Ohio  St.  607,  67  Am.  Dec.  363;  Miser  N.  E.  464,  62  A.  S.  R.  503,  40  L.R.A. 

V.  O'Shea,  37  Ore.  231,  62  Pac.  491,  101. 

82  A.  S.  R.  751;  Tittle  v.  Kennedy,  4.  Pacific  Factor  Co.  v.  Adler,  90 

71  S.  C.  1,  50  S.  E.  544,  4  Ann.  Cas.  Cal.  110,  27  Pac.  36,  25  A.  S.  R.  102; 

68.  Fish  V.  Smith,  73  Conn.  377,  47  Atl. 

18.  Painter  v.  Munn,  117  Ala.  322,  711,  84  A.  S.  R.  161;  Consolidated 
23  So.  83,  67  A.  S.  R.  170;  Walls  v.  Coal  Co.  v.  Peers,  166  111.  361,  46  N.  E. 
Smith,  167  Ala.  138,  52  So.  320,  140  1105,  38  L.R.A.  624;  Cumberland 
A.  S.  R.  24;  EquitaWe  L.  Assur.  Soc.  Glass  Co.  v.  De  Witt,  120  Md,  381,  87 

596 


21  R.  C.  L.  PLEADING  §  144 

stricken  out  if,  contrary  to  the  requirements  of  the  statute,  they  are 
not  verified;  *  or  if  they  are  sham,  and  this  clearly  and  indisputably 
appears ;  •  or  if  clearly  and  irremediably  defective ; '  or  if  purely 
redundant;  ®  or,  otherwise,  if  they  are  not  authorized  by  law  or  the 
rules  governing  the  practice.*  A  motion  to  strike  out  an  answer  will 
be  granted  if  its  allegations  are,  in  subslance,  the  same  as  those  of 
former  answers,  to  which  demurrers  have  been  sustained,  although 
it  contains  a  statement  that  all  former  and  amended  answers  are 
withdrawn ;  ^^  and  this  is  the  rule  also  as  to  an  amended  pleading 
identical  in  substance  with  a  former  pleading  which  had  been  stricken 
from  the  files.** 

144.  Hearing  and  Review  of  Motion  to  Strike  Out. — ^A  motion  to 
strike  out  a  pleading  must  be  in  a  writing  specifying  the  grounds;  *« 
and  it  should  be  promptly  made,  yet  if  the  defendant  is  not  prejudiced 
by  the  delay  it  may  properly  be  made  at  any  time  before  trial.*' 
The  remedy  will  be  granted  only  when  the  defect  is  plain,**  for 
where  there  is  a  semblance  of  a  cause  of  action  or  defense  set  up 
in  the  pleading,  its  sufficiency  cannot  be  determined  on  motion  to 
strike  it  out.**    The  motion  is  addressed  to  the  sound  discretion  of 

Atl.  927,  Ann.  Cas.  1915 A  702;  Com.  1916E  721. 

V.  Anselvich,  186  Mass.  376,  71  N.  E.  8.  Rogers  v.  Nevada  Canal  Co.,  60 

790, 104  A.  S.  R.  590;  Greggv.  Groes-  Colo.    59,    151    Pac.    923,   Ann.    Cas. 

beck,  11  Utah  310,  40  Pac.  202,  32  1917C   669;  McGregor  v.  Oregon  R., 

L.R.A.  266.  etc.,   Co.,  60   Ore.   527,  93  Pac.  465, 

Note:  115  A.  S.  R.  950.  14  L.R.A.(N.S.)  668. 

5.  Stouffer  v.  Smitk-Davis  Hardware  9.  Wilcox  v.  Hunt,  13  Pet.  378,  10 
Co.,  154  Ala.  301,  45  So.  621,  129  A.  U.  S.  (L.  ed.)  209;  Rogers  v.  Smith, 
S.  R.  59.  17  Ind.  323,  79  Am.  Dec.  483  and  note; 

6.  United  States  v.  Dashiel,  4  Wall,  Watts  v.  Sweeney,  127  Ind.  116,  26 
182,  18  U.  S.  (L.  ed.)  319;  Piercy  v.  N.  E.  680,  22  A.  S.  R.  615;  Shickle, 
Sabin,  10  Cal.  22,  70  Am.  Dec.  692;  etc.,  Iron  Co.  v.  S.  L.  Wiley  Constr. 
Patrick  v.  McManns,  14  Colo.  65,  23  Co.,  61  Mich.  226,  28  N.  W.  77,  1 
Pac.  90,  20  A.  S.  R.  253;  Pittsburgh,  A.  S.  R.  571;  Rowlev  v.  Shepherdson, 
etc.,  R.  Co.  V.  Fraze,  150  Ind.  576,  83  Vt  167,  74  Atl.  1002,  138  A.  S.  R. 
50  N.  E.  576,  65  A.  S.  R.  377  and  1078. 

note;  Mills  County  Nat.  Bank  v.  Per-  10.  Hoyt  v.  Beach,  104  la.  257,  73 

ry,  72  la.  15,  33  N.  W.  311,  2  A.  S.  R.  N.  W.  492,  65  A.  S.  R.  461. 

228;  Hajrward  v.  Grant,  13  Minn.  165,  11.  Haas  v.  New  York  Mut.  L.  Ins. 

97   Am.    Dec.   228;    State  v.    Weber,  Co.,  90  Neb.  808,  134  N.  W.  937,  Ann. 

96  Minn.  422,  105  N.  W.  490,  113  A.  Cas.  1913B  919. 

S.  R.  630  and  note;  People  v.  McCum-  12.  Paddock  v.  Somes,  102  Mo.  226, 

ber,  18  N.  Y.  315,  72  Am.  Dec.  515  14  S.  W.  746, 10  L.R.A.  254. 

and  note ;  Smith  v.  Oregon  Short  Line,  13.  Note :  113  A.  S.  R.  651. 

etc.,  Ry.  Co.,  24  Ore.  121,  32  Pac.  1040,  14.  Bitello  v.  lipson,  80  Conn.  497, 

41  A.  S.  R.  838.  69  Atl.  21, 125  A.  S.  R.  126, 16  L.R.A. 

Note:  113  A.  S.  R.  640  et  seq.  (see  (N.S.)  193. 

also  cases  contra  in  this  note).  15.  Smith  v.  Oregon  Short  Line,  etc.. 

7.  Mead  v.  Hughes,  15  Ala.  141,  50  R.  Co.,  24  Ore.  121,  32  Pac.  1040,  41 
Am.  Dec,  123 ;  National  L.  Ins.  Co.  v.  A.  S.  R.  838. 

Hale,    (Okla.)    154  Pac.   536,  L.R.A. 
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the  court;  ^*  and  ordinarily,  the  refusal  to  grant  it  will  not  be  dis- 
turbed.^' In  general,  the  rule  is  that  refusal  to  strike  out  pleadings 
is  not  prejudicial  error  unless  it  results  in  the  submission  of  erro- 
neous issues  to  the  jury.^®  Anything  of  a  less  serious  nature  than 
this  is  usually  regarded  as  nonprejudicial  even  though  the  procedure 
or  ruling  be  improper.**  It  is  reversiblo  error  to  strike  out  from  a 
complaint  averments  which  are  essential  to  the  cause  of  cu^tion 
pleaded.^  It  is  error  also  to  strike  out  a  plea  setting  up  a  material 
part  of  a  defense  which  a  defendant  has  a  right  to  interpose ;  *  and 
it  may  be  error  to  sustain  a  motion  to  strike  an  answer  from  the 
files,  although  it  may  not  state  facts  sufficient  to  constitute  a  defense.* 
On  motion  to  strike  out,  the  court  may,  at  times,  make  an  appropriate 
order  for  an  amendment,  and  thus  aid  in  curing  a  defect.*  Of  course, 
rulings  on  motions  to  strike  out  pleadings  can  be  reviewed  on  appeal 
only  when  properly  presented  by  a  bill  of  exceptions,*  or  where  they 

16.  St.  Louis,  etc.,  R.  Co.  v.  Sutton,  N.  E.  324,  32  A.  S.  R.  263;  Wisconsin 
169  Ala,  389,  55  So.  989,  Ann.  Cas.  Lumber  Co.  v.  Greene,  etc.,  Telephone 
1912B  366.  Co.,  127  la.  350,  101  N.  W.  742,  109 

Note:  Ann.  Cas.  1916A  1229.  A.  S.  R.  387,  69  L.R.A.  968;  Braith- 

17.  Woodstock  Iron  Works  v.  Stock-  waite  v.  Harvey,  14  Mont.  208,  36  Pac. 
dale,  143  Ala.  550,  39  So.  335,  5  Ann.  38,  43  A.  S.  R.  625,  27  L.R.A.  101; 
Cas.  578 ;  Reynolds  v.  Lawrence,  147  Hockfield  v.  Southern  R.  Co.,  150  N.  C. 
Ala.  216,  40  So.  576,  119  A.  S.  R.  419,  64  S.  E.  181,  134  A.  S.  R.  945; 
78;  Bynum  v.  Gay,  161  Ala.  140,  49  State  v.  Richardson,  48  Ore.  309,  85 
So.  757,  135  A.  S.  R.  121;  Western  Pac.  226,  8  L.R.A.(N.S.)  362;  Rey- 
Union  Tel.  Co.  v.  Merritt,  55  Fla.  462,  nolds  v.  Great  Northern  R.  Co.,  40 
46  So.  1024,  127  A.  S.  R.  169;  Peck  Wash.  163,  82  Pac.  161,  111  A.  S.  R. 
V.  Ries,  7  Utah  467,  27  Pac.  581,  13  883 ;  Meiners  v.  Frederick  Millar  Brew- 
L.R.A.  714.  ing  Co.,  78  Wis.  364,  47  N.  W.  430, 

18.  McKay   v.   McCarthy,    146    la.   10  L.R.A.  586. 

546,  123  N.  W.  755,  34  L.R.A.(N.S,)  20.  Sutton  v.  Wood,   120   Ky.   23, 

911;  Jones  v.  Ford,  154  la.  549,  134  85  S.  W.  201,  8  Ann.  Cas.  894. 

N.  W.  569,  38  L.R.A.(N.S.)  777.  1.  Fuller  v.  Claflin,  93  U.  S.  14,  23 

19.  Hart  v.  United  States,  95  U.  S.  U.  S.  (L.  ed.)  785;  Patterson  v.  Gib- 
316,  24  U.  S.  (L.  ed.)  479;  Nemaha  son,  81  Ga.  802,  10  S.  E.  9,  12  A.  S. 
County  V.  Frank,  120  U.  S.  41,  7  S.  R.  356;  Union  Stock  Yards  Nat.  Bank 
Ct.  395,  30  U.  S.  (L.  ed.)  584;  Snare,  v.  Bolan,  14  Idaho  87,  93  Pac.  508, 
etc.,  Co.  V.  Friedman,  169  Fed.  1,  94  125  A.  S.  R.  146;  Dittemore  v.  Cable 
C.  C.  A.  369,  40  L.R.A.(N.S.)  367;  Milling  Co.,  16  Idaho  298,  101  Pac. 
Columbus,  etc.,  Ry.  Co.  v.  Bridges,  86  593,  133  A.  S.  R.  98;  Starbuck  v. 
Ala.  448,  5  So.  864,  11  A.  S.  R.  58;  Dunklee,  10  Minn.  168,  88  Am.  Dec. 
Hays  V.  Miller,  150  Ala.  621,  43  So.  68. 

818,  124  A.  S.  R.  93, 11  L.R.A.(N.S.)  2.  McNinch  v.  Northwest  Thresher 

748;  Alabama  Great  Southern  R.  Co.  Co.,  23  Okla.  386,  100  Pac.  524,  138 

V.  Godfrey,  156  Ala.  202,  47  So.  185,  A.  S.  R.  803. 

130  A.  S.  R.  76;  De  Baker  v.  South-  3.  Williams  v.  Atlantic  Coast  Line 

em  California  Rv.  Co.,  106  Cal.  257,  R.  Co.,  56  Fla.  735,  48  So.  209,  131 

39  Pac.  610,  46  A.  S.  R.  237;  Crao:c^  A.   S.  R.  169,  24  L.R.A.(N.S.)   134. 

V.  Los  Angeles  Trust  Co.,  154  Cal.  663,  4.  Western  Union  Tel.  Co.  v.  Ayers, 

98  Pac.  1063,  16  Ann.  Cas.  1061;  Ft.  131  Ala.  391,  31  So.  78,  90  A.  S.  R. 

Wayne  v.  Hamilton,  132  Ind.  487,  32  92 ;  Hill  v.  Jamieson,  16  Ind.  125,  79 
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appear  on  the  record.^  A  demurrer  which  is  insufficient  because 
not  directed  to  a  pleading  as  a  whole  will  not  be  considered  on  appeal 
as  a  motion  to  strike  out  definite  portions  of  the  complaint  where  the 
demurrer  was  not  submitted  to  the  trial  court  on  that  theory.*  And 
a  cause  brought  before  an  appellate  court  on  one  count  cannot  be 
beard  on  another  count  struck  out  in  the  court  below.''  If  a  pleading 
is  styled  a  "motion  to  strike/'  but  is  treated  by  all  parties  as  an 
amendment  to  a  demurrer,  any  error  in  regard  to  the  name  given  to 
the  pleading  is  waived.*  As  a  general  ;rule,  where  an  exception  to 
an  order  striking  out  a  pleading  as  irregular  is  entered  on  the  record, 
and  the  defeated  party  files  a  new  pleading,  he  thereby  waives  the 
error.*  But  it  has  been  held  that  the  right  to  move  to  strike  out 
paragraphs  of  an  answer  is  not  waived  by  filing  demurrers,  where, 
after  the  demurrers  are  filed,  the  complaint  is  amended,  and  the 
answer  is  then  amended  to  meet  the  new  matter  in  the  petition.^® 
145.  Motion  to  Elect  between  Causes  or  Defenses. — ^The  subject 
of  election  of  remedies  generally  has  been  considered  in  another  vol- 
'ome  of  this  work.**  Generally  speaking,  improper  blending  of  several 
reuses  of  action  may  be  cured  by  motion  to  compel  an  election.** 
But  where  a  complaint  contains  two  or  more  counts,  and  each  sets 
forth  a  separate  and  distinct  cause  of  action,  the  plaintifif  will  not 
be  required  to  elect  on  which  count  he  will  proceed ;  **  neither  will 
election  be  enforced  where,  otherwise,  the  causes  are  not  improperly 
blended.**    An  election  as  between  the  causes  improperly  united  must 

Am.  Dee.  414;  Seymour  v.  Cummins,       11.  See  Election  op  Remedies,  vol. 

119  Ind.  148,  21  N.  E.  549,  5  L.R.A.  9,   p.    955.     As   to   election   between 

126.  counts    in    indictments,    see    Indict- 

5.  Shaughnessy  v.  Holt,  236  III.  485,  mbnts  and  Informations,  vol.  14,  p. 
86  N.  E.  256,  21  L.R.A.  (N.S.)   826;  198. 

Sternberg  v.  Levy,  159  Mo.  617,  60  12.  Flynn  v.  Staples,  34  App.  (D. 
S.  W.  1114,  53  L.R.A.  438;  Bank  of  C.)  92,  27  L.R.A.(N.S.)  792;  Edwards 
Commerce  v.  Fuqua,  11  Mont.  285,  28  v.  Hartshorn,  72  Kan.  19,  82  Pac.  520, 
Pac.  291,  28  A.  S.  R.  461,  14  L.R.A.  1  L.R.A.(N.S.)  1050;  Sutton  v.  Wood, 
688.  120  Ky.  23,  85  S.  W.  201,  8  Ann. 

6.  Plymouth  Gold  Min.  Co.  v.  Unit-  Cas.  894;  Mooney  v.  Kennett,  19  Mo. 
ed  States  Fidelity,  etc.,  Co.,  35  Mont.  551,  61  Am.  Dec.  576;  French  v.  Cen- 
23,  88  Pac.  565,  10  Ann.  Cas.  951.         tral  Constr.  Co.,  76  Ohio  St.  509,  81 

7.  Duncan  v.  Sylvester,  13  Me.  417,  N.  E.  751,  12  L.R.A.(N.S.)  667;  Wel- 
29  Am.  Dec.  512.  born  v.  Dixon,  70  S.  C.  108,  49  S.  E. 

8.  Wisconsin  Lumber  Co.  v.  Greene,   232,  3  Ann.  Cas.  407;  Gabrielson  v. 
etc.,  Telephone  Co.,  127  la.  350,  101   Hague  Box,  etc.,  Co!,  55  Wash.  342, 
N.  W.  742, 109  A.  S.  R.  387,  69  L.R.A.   104  Pac.  635,  133  A.  S.  R.  1032. 
968.  13.  Southern  R.   Co.   v.   Chambers, 

9.  King  V.  Morris,  74  N.  J.  L.  810,  126  Ga.  404,  55  S.  E.  37,  7  L.R.A. 
68  Atl.  162,   12  Ann.   Cas.  1086,  14    (N.S.)  926. 

L.R.A.(N.S.)  439.  14.  Remy  v.  Olds,  99  Cal.  XIX,  34 

10.  Wisconsin  Lumber  Co.  V.  Greene,  Pac.  216,  21  L.R.A.  645;  Farmers' 
etc..  Telephone  Co.,  127  la.  350,  101  Sav.  Bank  v.  Arispe  Mercantile  Co., 
N.  W.  742, 109  A.  S.  R.  387,  69  L.R.A.  139  la.  246,  117  N.  W.  672,  130  A. 
968.  S.  R.  324,  23  L.R.A.(N.S.)  889;  Shef- 
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be  made  by  the  plaintiff.^*  And  once  made,  it  is,  as  a  general  rule, 
final  and  conclusive.**  But  it  does  not  necessarily  follow  that  a  mere 
choice  of  one  by  bare  commencement  of  proceedings  under  it  with- 
out prosecuting  it  to  a  conclusion  precludes  a  resort  to  the  other.*' 
It  has  been  held  that  the  abandonment  of  common  counts  makes 
the  failure  to  elect  between  them  and  others  immaterial.*®  Where 
inconsistency  between  defenses  exists  the  appropriate  and  most  usual 
course  is  to  require  the  pleader  to  elect  on  which  defense  he  will  rely.** 
But  where  the  defenses  are  not  inconsistent  or  where  they  may  be 
properly  joined  it  is  error  to  require  the  defendant  to  elect  upon 
which  he  will  rely.^  As  the  plaintiflf  has  his  right  of  election 
as  between  causes,  so  it  is  the  defendant's  right  to  make  the  selec- 
tion when  it  is  enforced  as  between  defenses  improperly  united.* 
According  to  a  line  of  decisions,  at  times,  however,  inconsistency 
between  defenses  may  be  taken  advantage  of  by  treating  the  least 
■favorable  one  as  an  admission  and  as  nullifying  the  more  favorable 
ones  where  the  inconsistencv  is  of  fact.^ 

146.  Motion  to  Make  Definite  and  Certain. — An  objection  that  a 
pleading  is  not  sufficiently  full,  definite,  certain  or  specific  is  not 
reached  by  demurrer,  but  rather  by  motion  to  make  it  more  definite 
and  specific*    Neither  can  indefiniteness  or  uncertainty  be  reached 

field  V.  Van  Deusen,  15  Gray  (Mass.)  Am.  Dec.  238;  McKay  v.  McCarthy, 

485,  77  Am.  Dec.  377;   McDuffee  v.  146  la.  546, 123  N.  W.  755,  34  L.R.A. 

Boston,   etc.,  R.   Co.,  81  Vt.  52,   69  (N.S.)   911;   Cox  v.  Cox,  26  Pa.  St. 

Atl.  124,  130  A.  S.  R.  1019;  Fisk  v.  375,  67  Am.  Dec.  432. 

Tank,  12  Wis.  276,  78  Am.  Dec.  737,  Note :  48  L.R.A.  208. 

15.  Sutton   V.   Wood,  120   Ky.   23,  20.  Horton  v.  Driskell,  13  Wyo.  66, 
85  S.  W.  201,  8  Ann.  Cas.  894;  Wei-  77  Pac.  354,  3  Ann.  Cas.  561. 
bom  V.  Dixon,  70  S.  C.  108,  49  S.  E.  1.  Brown  v.  Cook,  (W.  Va.)  87  S. 
232,  3  Ann.  Cas.  407.  E.  454,  L.R.A.1916D  220;  Horton  v. 

16.  Seeley  v.  Seeley-Howe-Le  Van  Driskell,  13  Wyo.  66,  77  Pac.  354, 
Co.,  130  la.  626,  105  N.  W.  380,  114  3  Ann.  Cas.  561. 

A.    S.   R.  452  and  note;   Dunlap   v.  2.  Note:  48  L.R.A.  208. 

Glidden,   31   Me.   435,   52    Am.    Dec.  3.  Casey  v.  Dorr,  94  Ark.  433,  127 

626  and  note;  Nanson  v.  Jacob,  93  Mo.  S.  W.  708,  140  A.  S.  R.  124,  21  Ann. 

331,  6  S.  W.  246,  3  A.  S.  R.  531;  Car-  Cas.  1046;  Goshen  v.  Kem,  63  Ind. 

tin  V.  South  Bound  R.  Co.,  43  S.  C.  468,  30  Am.  Rep.  234;  Ohio,  etc.,  R. 

221,  20  S.  E.  979,  49  A.  S.  R.  829;  Co.  v.  Walker,  113  Ind.  196,  15  N.  E. 

Crook  V.  Baraboo  First  Nat.  Bank,  83  234,  3  A.  S.  R.  638 ;  Brazil  Block  Coal 

Wis.  31,  52  N.  W.  1131,  35  A.  S.  R.  Co.  v.  Gaffney,  119  Ind.  455,  21  N.  E. 

17  and  note.  1102,  12  A.   S.   R.  422  and  note,  4 

17.  Cohoon  V.  Fisher,  146  Ind.  583,  L.R.A.  850;  Louisville,  etc.,  Consol.  R. 
44  N.  E.  664,  45  N.  E.  787,  36  L.R,A.  Co.  v.  Wilson,  132  Ind.  517,  32  N.  E. 
193.  311,  18  L.R.A.  105 ;  Louisville,  etc.,  R. 

18.  Edwards  v.  Hartshorn,  72  Kan.  Co.  v.  Lvnch,  147  Ind.  165,  44  N.  E. 
19,  82  Pac.  520,  1L.R.A.(N.S.)  1050;  997,  46  N.  E.  471,  34  L.R.A.  293; 
Garland  v.  Western  Union  Tel.  Co.,  118  State  v.  Parsons,  147  Ind.  579,  47  N. 
Mich.  369,  76  N.  W.  762,  74  A.  S.  R.  E.  17,  62  A.  S.  R.  430  and  note; 
394,  43  L.R.A.  280.  Cleveland,  etc.,  R.  Co.  v.  Berry,  152 

19.  Lawson  v.  State,  10  Ark.  28,  50  Ind.  607,  53  N.  E.  415,  46  L.R.A.  33; 
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by  motion  to  strike  out.*  The  motion  is  properly  denied  where  there 
is  no  uncertainty,  or  indefiniteness  in  respect  to  the  nature  of  the 
charge  made  against  the  defendant,*  or  where  the  facts  alleged  arise 
out  of  one  transaction,  and  are  set  forth  with  reasonable  definiteness.® 
The  court  has  a  right,  ex  mero  motu,  to  direct  that  the  pleadings 
shall  be  made  more  explicit.*  And  ordinarily  its  rulings  on  motions 
of  this  nature  are  not  disturbed  on  appeal.®  The  rule  is  declared 
that  a  motion  to  make  more  definite  and  certain  should  be  made 
before  trial,  and  cannot  be  availed  of  by  excluding  evidence  at  the 
trial,®  or  urged  after  a  verdict  or  judgment  has  been  rendered.*" 
Grounds  of  the  motion  may,  of  course,  be  waived  by  failing  to  move 
to  make  the  pleading  more  certain,  or  by  failing  to  demur  on  that 
ground  where  demurrer  lies  therefor.*^  Pursuant  to  the  general  rule, 
a  defendant  who  answers  after  his  motion  for  an  order  requiring 
the  plaintiff  to  make  the  petition  more  specific  has  been  denied 
thereby  waives  the  error,  if  any  there  was,  in  overruling  the  motion.** 

XVI.  Issues,  Peoof  and  Variance 

147.  In  General. — An  issue  is  a  single,  certain,  and  material  point, 
arising  out  of  the  allegations  or  pleadings  of  the  parties.*'    Issues  are 

Price  V.  Atchison  Water  Co.,  58  Kan.  4.  Computing  Scales  Co.  v.  Long,  60 

551,  50  Pac.  450,  62  A.  S.  R.  625;  S.  C.  379,  44  S.  E.  963,  65  L.R.A.  294. 

Thompson  v.  Harris,  64  Kan.  124,  67  5.  Tilton  v.  Beecher,  59  N.  Y.  176, 

Pac.  456,  91  A.  S.  R.  187;  Atteberry  17  Am.  Rep.  337. 

V.  Powell,  29  Mo.  429,  77  Am.  Dec.  6.  Haurigan  v.  Chicago,  etc.,  R.  Co., 

579;   Holloway  v.  HoUowav,  97  Mo.  80  Neb.  132,  117  N.  W.  983,  16  Ann. 

628,  11  S.  W.  233,  10  A.  S.  R.  339;  Cas.  450. 

Kyd  V.  Cook,  56  Neb.  71,  76  N.  W.  7.  Martin  v.  Goode,  111  N.  C.  288, 

524,  71  A.  S.  R.  661;  Valley  R.  Co.  16  S.  E.  232,  32  A.  S.  R.  799. 

V.  Lake  Erie  Iron   Co.,  46  Ohio  St.  8.  Kuchler  v.  Weaver,  23  Okla.  420, 

44,  18  N.  E.  486,  1  L.R.A.  412;  Chap-  100  Pac.  915,  18  Ann.  Cas.  462. 

man  v.   Charieston,  28   S.   C.   373,  6  9.  Buriey       v.       German-American 

S.  E.  158,  13  A.  S.  R.  681;  Crocker  Bank,  111  U.  S.  216,  4  S.  Ct.  341, 

V.  Collins,  37  S.  C.  327,  15  S.  E.  951,  28  U.  S.  (L.  ed.)  406. 

34   A.    S.   R.   752;    Cartin   v.    South  10.  Boughner  v.  Black,  83  Ky.  521, 

Bound  R.  Co.,  43  S.  C.  221,  20  S.  E.  4  A.  S.  R.  174;  Thomas  v.  Thomas,  33 

979,  49  A.  S.  R.  829;  Schimipert  v.  Neb.  373,  50  N.  W.  170,  29  A.  S.  R. 

Southern   R.    Co.,   65   S.    C.   332,   43  483. 

S.  E.  813,  95  A.  S.  R.  802:   Weiser  11.  Shepherd  v.  Baltimore,  etc.,  R. 

V.  Holzman,  33  Wash.  87,  73  Pac.  797,  Co.,  130  U.  S.  426,  9  S.  Ct.  598,  32 

99    A.    S.    R.    932;    Schweickhart   v.  U.  S.  (L.  ed.)  970;  Powers  v.  Boulder, 

Stuewe,  71  Wis.  1,  36  N.  W.  605,  5  54  Colo.  558,  131  Pac.  395,  46  L.R.A. 

A.  S.  R.  190;  Zinc  Carbonate  Co.  v.  (N.S.)  167. 

Shullsburg  First  Nat.  Bank,  103  Wis.  12.  Randolf  v.  Bloomfield,  77  la.  50, 

125,  79  N.  W.  229,  74  A.  S.  R.  845 ;  41  N.  W.  562,  14  A.  S.  R.  268.     See 

Darlington  v.  J.  L.  Gates  Land  Co.,  supra,  par.  158,  as  to  waiver  of  for- 

142   Wis.   198,   125   N.   W.  456,   135  mal  defects  by  answering  over. 

A.  S.  R.  1070.     See  supra,  par.  88,  13.  Simonton  v.  Winter,  5  Pet.  141, 

as  to  uncertainty  a  ground  of  demur-  8  U.  S.  (L.  ed.)  75;  Grouse  v.  Derby- 

rer  in  <^ertain  jurisdictions.  shire,  10  Mich.  479,  82  Am.  Dec.  5L 
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of  two  kinds,  of  law  and  of  f  axjt.  Those  of  law  come  within  the  prov- 
ince of  the  court  to  determine  from  the  bearing  of  the  pleadings  on 
the  law  itself/*  whereas  issues  of  fact  are  within  the  province  of 
the  jury  or  court  to  find  or  determine  from  the  proofs  adduced  on 
the  trial.**  If  the  real  issue  in  a  case  is  one  of  law,  the  petition 
must  be  regarded  as  a  mere  pleading,  as  is  the  answer  also,  and 
the  fact  that  the  petition  is  sworn  to,  while  the  answer  is  not,  is 
immaterial,  in  respect  of  its  being  an  issue  at  law.**  An  issue 
of  fact  should  require  the  determination  of  some  fact,  the  existence 
or  nonexistence  of  which  is  material  on  the  legal  question  involved.*' 
As  a  general  rule,  all  issues,  whether  of  law  or  fact,  ought  to  be 
disposed  of  in  some  way  by  the  court  below.*®  The  logical  order 
of  procedure  is  to  determine  first  the  issues  of  law;  *•  and  in  deal- 
ing with  demurrers  or  other  objections  to  pleadings,  the  judge  should 
first  dispose  of  a  demurrer  to  the  complaint,  for  it  is  obvious  that 
if  a  complaint  is  dismissed,  it  is  not  necessary  to  deal  with  a  demurrer 
to  the  answer  to  such  complaint.^^  As  between  issues  of  fact,  these 
also  may  have  their  order  of  precedence.  For  example,  an  issue 
joined  on  the  plea  of  nul  tiel  record  must  be  first  decided  by  the 
court  before  any  other  issue  can  be  submitted  to  the  jury.*  Where 
a  verdict  is  rendered  when  an  issue  of  fact  is  joined  on  one  count, 
but  before  judgment  is  reached  on  demurrers  to  other  counts,  it  will 
be  considered  as  rendered  on  the  first  count  only.*  As  has  been 
pointed  out,  a  single  cause  of  action  or  ground  of  defense  will  sup- 
port a  judgment;*  and,  as  a  general  rule,  it  is  error  to  dismiss  a 
complaint  or  bill  without  hearing  the  issue  of  fact  raised  thereon. 
In  other  words,  where  a  vital  and  undetermined  issue  of  fact  is 
presented  by  the  pleadings,  a  judgment  should  not  be  permitted 
to  rest  on  an  issue  of  law  alone.*  A  party  has  a  right  to  have  the 
jury  pass  on  all  allegations  contained  in  the  complaint,  and  he  is 
entitled  to  their  verdict  if  he  sustains  by  his  proof  any  of  the  alle- 
gations showing  a  cause  of  action.*     But  a  jury  cannot  be  called 

14.  Sidwell  v.  Evans,  1  Pen.  &  W.  935,  44  L.R.A.  449.  See  supra,  par. 
(Pa.)  383,  21  Am.  Dec.  387;  Crockett  69,  as  to  issues  of  law  on  demurrer. 
V.  McLanahan,  109  Tenn.  517,  72  S.  W.  20.  Page  v.  Citizens'  Banking  Co., 
950,  61  L.R.A.  914.  Ill  Ga.  73,  36  S.  E.  418,  78  A.  S.  R. 

15.  See   Jury,   vol.    16,  p.   183   et  144,  51  L.R.A.  463. 

seq.  1.  Gray  v.  Pingry,  17  Vt.  419,  44 

16.  Musgrove  v.  Gray,  123  Ala.  376,  Am.  Dec.  345. 

26  So.  643,  82  A.  S.  R.  124.  2.  Goodman  v.  Gay,  15  Pa.  St.  188, 

17.  Lane  v.  Hill,  68  N.  H.  275,  44  53  Am.  Dec.  589. 

Atl.  393,  73  A.  S.  R.  591.  3.  See   supra,   par.   77. 

18.  Townsend  v.  Jennison,  7  How.  4.  Harris  v.  Muskingum  Mfg.  Co., 
706,  12  U.  S.  (L.  ed.)  880.  4  Blackf.    (Ind.)    267,   29  Am.   Dec. 

19.  French  v.  Robb,  67  N.  J.  L.  260,  372 ;  Yost  v.  Devault,  3  la.  345,  66 
61  Atl.  509,  91  A.  S.  R.  433,  57  L.R.A.  Am.  Dec.  92. 

956;  Chesapeake,  etc.,  R.  Co.  v.  Ameri-  5.  Kearney  v.  Parrell,  28  Conn.  317, 
can  Exch.  Bank,  92  Va.  495,  23  S.  E.   73  Am.  Dec.  677. 
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and  verdict  entered  where  no  issue  is  joined,*  unless  for  assessment 
of  damages  merely.'  And  ordinarily  no  relief  can  be  granted  on 
a  complaint  the  allegations  in  which  are  flatly  denied  by  the  answer, 
if  no  evidence  is  taken.®  Where  a  statute  requires  proof  of  allega- 
tions, it  is  of  course  obvious  that  judgment  on  demurrer  without 
proof  is  erroneous.*  As  to  whether  a  judgment  is  supported  by  the 
pleadings  depends,  not  on  the  allegations  in  the  complaint  alone, 
but  on  a  reasonable  construction  of  all  the  pleadings  when  considered 
together.*^ 

148.  Averments  as  Related  to  Proof  Generally. — ^The  principles 
are  fundamental  that  each  party  must  allege  every  material  fact 
which  he  is  required  to  prove;  ^*  that  while  he  should  be  permitted 
to  prove  every  fact  alleged,**  ordinarily  he  will  be  precluded  from 
proving  any  fact  not  alleged,**  unless  it  is  pertinent.**     A  party 

6.  Chapman  ▼.  Barney,  129  U.  S.  v.  Tersteggre,  23  Ind.  397,  85  Am.  Dec. 
677,  9  S.  Ct.  426,  32  U.  S.  (L.  ed.)  466:  Handlev  v.  Harris,  48  Kan.  606, 
800.  29  iPae.   1145,  30   A.   S.   R.   322,  17 

7.  Chapman  v.  Barney,  129  XJ.  S.  L.R.A.  703;  Nanson  v.  Jacob,  93  Mo. 
677,  9  S.  Ct.  426,  32  U.  S.  (L.  ed.)  331,  6  S.  W.  246,  3  A.  S.  R.  531; 
800;  Atwater  v.  Tupper,  45  Conn.  144,   Panton  v.  Holland,  17  Johns.  (N.  Y.) 

29  Am.  R^p.  674.  92,  8  Am.  Dec.  369 ;  Thompson  v.  Kil- 

8.  McKee  v.  Vemer,  239  Pa.  St.  69,  bourne,  28  Vt.  750,  67  Am.  Dec.  742. 
86  Atl.  646,  44  L.R.A.(N.S.)   727.  13.  United  States  v.  Northern  Pac. 

9.  Tampa  v.  Kaunitz,  39  Fla.  683,  R.  Co.,  177  U.  S.  435,  20  8.  Ct.  706, 
23  So.  416,  63  A.  S.  R.  202.  44  U.  S.  (L.  ed.)  836;  Tatum  v.  Com- 

10.  Chesney  v.  Chesney,  33  Utah  503,  mercial  Bank,  etc.,  Co.,  193  Ala.  120, 
94  Pac.  989,  14  Ann.  Cas.  835.  69  So.  508,  L.R.A.1916C  767;  Green 

11.  Bank  of  United  States  v.  Smith,  v.  Palmer,  15  Cal.  411,  76  Am.  Dec. 
11  Wheat.  171,  6  U.  S.  (L.  ed.)  443;  492;  Maynard  v.  Fireman's  Fund  Ins. 
Shepphard  V.  Graves,  14  How.  605,  14  Co.,  34  Cal.  48,  91  Am.  Dec.  672; 
U.  S.  (L.  ed.)  518;  Harshman  v.  Knox  McCune  v.  Norwich  City  Gas  Co.,  30 
Connty,  122  U.  S.  306,  7  S.  Ct.  1171,  Conn.  521,  79  Am.  Dec.  278;  Crerar 

30  U.  S.  (L.  ed.)  1152;  Goodwin  v.  v.  Williams,  145  111.  625,  34  N.  E. 
Hammond,  13  Cal.  168,  73  Am.  Dec.  467,  21  L.R.A.  454;  Robbins  v.  Tread- 
674;  Arnold  v.  American  Ins.  Co.,  148  way,  2  J.  J.  Marsh.  (Ky.)  540,  19 
Cal.  660,  84  Pac.  182,  25  L.R.A. (N.S.)  Am.  Dec.  152;  Connecticut  F.  Ins.  Co. 
6 ;  Winston  v.  Taylor,  28  Mo.  82,  75  v.  Moore,  154  Ky.  18,  156  S.  W.  867, 
Am.  Dec.  112;  French  v.  Marstin,  24  Ann.  Cas.  1914B  1106;  Sackett  v.  Ru- 
N.  H.  440,  57  Am.  Dec.  294;  Stewart  der,  152  Mass.  397,  25  N.  E.  736,  9 
V.  Eden,  2  Caines  (N.  Y.)  121,  2  Am.  L.R.A.  391;  Winston  v.  Taylor,  28  Mo. 
Dec.  222;  Oakley  v.  Morton,  11  N.  Y.  82,  75  Am.  Dec.  112;  Baird  v.  Baird, 
25,  62  Am.  Dec.  49 ;  Jones  v.  Holli-  21  N.  C.  524,  31  Am.  Dec.  399 ;  Chest- 
day,  11  Tex.  412,  62  Am.  Dec.  487;  nut  v.  Chestnut,  104  Va.  539,  52  S.  E. 
Newell  v.  Mayberry,  3  Leigh  (Va.)  348,  7  Ann.  Cas.  802,  2  L.R.A.(N.S.) 
250,  23  Am.  Dee.  261 ;  Lawson  v.  Cona-  879. 

way,  37  W.  Va.  159,  16  S.  E.  664,  Note:  16  Ann.  Cas.  1064. 

38  A.  S.  R.  17,  18  L.R.A.  627 ;  Heath  14.  Arnold  v.  American  Ins.  Co.,  148 

V.  Frackleton,  20  Wis.  320,  91  Am.  Cal.  660,  84  Pac.  182,  25  L.R. A. (N.S.) 

Dec.  405,  6;   Cragg  v.  Los  Angeles  Trust  Co., 

12.  Wills  V.  Claflin,  92  U.  S.  135,  154  Cal.  663,  98  Pac.  1063,  16  Ann. 
2B  U.  S.  (L.  ed.)  490 ;  Gray  v.  Gillilan,  Cas.  1061  and  note ;  Morehouse  v. 
15  HI.  453,  60  Am.  Dec.  761 ;  Dumell  Northrop,  33  Conn.  380,  89  Am.  Dec. 
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need  not  plead  a  fact  which  when  established  has  no  eflect  whatever 
except  to  admit  secondary  evidence  to  sustain  his  right  of  action  or 
ground  of  defense.**  It  is  also  a  well  established  principle  that  when 
an  issue  is  properly  joined,  he  who  asserts  the  affirmative  must  prove 
it.*®  Evidence  directed  to  the  proof  of  facts  in  issue  must  be  com- 
petent; *'  responsive  to  the  issues;  *®  not  inconsistent  with  admissions, 
expressed  or  implied ;  ***  and  legally  sufficient  as  proof.*®  It  must  be 
circumscribed  by  the  established  scope  of  provable  matters  under  a 
general  denial,*  or,  where  facts  are  specially  pleaded,  confined  within 
the  fair  intendments  of  the  issues  thus  framed.*  Of  course,  if  a 
pleading  does  not  state  a  cause  of  action  or  a  defense,  there  is  none 
to  be  maintained  by  the  proof.'  In  general  evidence  irrelevant  or 
inapplicable  to  the  allegations  will  be  regarded  as  immaterial.*    Proof 

211;   Sass  v.  Thomas,  6  Indian  Ter.  77  N.  E.  877,  113  A.  S.  R.  863  and 

60,   89   S.  W.   656,  11  L.R.A.(N.S.)  note;   Strecker  v.  Railson,  16  N.  D. 

260;  McClusky  v.  Gerhauser,  2  Nev.  68,   111  N.   W.  612,  8  L.R.A.(N.S.) 

47,  90  Am.  Dec.  512 ;  Dubois  v.  Beaver,  1099 ;   Hilsinger  v.  Trickett,  86  Ohio 

25  N.  Y.  123,  82  Am.  Dec.  326.  St.  286,  99  N.  E.  305,  Ann.  Cas.  1913D 

15.  McClusky  v.  Gerhauser,  2  Nev.  421. 

47,  90  Am.  Dec.  512.  Note:  Ann.  Cas.  1916D  253. 

16.  Simonton  v.  Winter,  5  Pet.  141,  See  generally,  Evidbnce,  vol.  10, 
8  U.  S.  (L.  ed.)  75;  Shepphard  v.  p.  861,  as  to  the  principles  governing 
Graves,  14  How.  505,  14  U.   S.    (L.  the  admission  of  testimony. 

ed.)  518;  Alabama  Great  Southern  R.  18.  Carr  v.  Brennan,  166  111.  108, 

Co.  V.  Frazier,  93  Ala.  45,  9  So.  303,  47  N.  E.  721,  57  A.  S.  R.  119;  Scott 

30  A.  S.  R.  28;  Little  Pittsburg  Con-  v.  Coleman,  5  Litt.  (Ky.)  349,  15  Am. 

sol.  Min.   Co.  V.  Little  Chief  Consol.  Dec.  71;  Chicago,  etc.,  R.  Co.  v.  Wil- 

Min.  Co.,  11  Colo.  223,  17  Pac.  760,  liams,  61  Neb.  608,  85  N.  W.  832,  55 

7  A.  S.  R.  226;  Seaton  Mt.  Electric  L.R.A.  289;  East  Line,  etc.,  R.  Co.  v. 

Light,  etc.,  Co.  v.  Idaho  Springs  Invest.  Scott,  72  Tex.  70,  10  S.  W.  99,  13  A. 

Co.,  49  Colo.  122,  111  Pac.  834,  33  S.  R.  758. 

L.R.A.  (N.S.)  1078;  People  v.  Central  19.  McAllister  v.  Dexter,  etc.,  R.  Co., 

Union  Telephone  Co.,  192  HI,  307,  61  106   Me.  371,   76  Atl.   891,  21  Ann. 

N.  E.  428,  85  A.  S.  R.  338;  German  Cas.  486,  29  L.R.A.(N.S.)   726. 

Ins.  Co.  V.  Fairbank,  32  Neb.  750,  49  20.  Spadra  Creek  Coal  Co.  v.  Eu- 

N.  W.  711,  29  A.  S.  R.  459 ;  Tinsman  reka  Anthracite   Coal   Co.,   104   Ark. 

V.  Belvidere  Delaware  R.  C9.,  25  N.  359,  148  S.  W.  644,  Ann.  Cas.  1914C 

J.  L.  255,  64  Am.  Dec.  415;  Babcock  454;  McClusky  v.  Gerhauser,  2  Nev. 

v.  Standish,  53  N.  J.  Eq.  376,  33  Atl.  47,  90  Am.  Dec,  512;  Boyd  v.  Beebe, 

385,  51  A.  S.  R.  633,  30  L,R.A.  604;  64  W.  Va.  216,  61  S.  E.  304, 17  L.R.A. 

Utica  Bank  v.  Smallev,  2  Cow.  (N.  Y.)  (N.S.)  660. 

770,  14  Am.  Dec.  520 ;  Dyett  v.  North  1.  Kimble  v.   Stackpole,   60  Wash. 

American  Coal  Co.,  20  Wend.  (N.  Y.)  35,  110  Pac.  677,  35  L.R.A.(N.S.)  148. 

570,  32  Am.  Dec.  598;  Walters  v.  Se-  2.  Pitman    v.    Kintner,    5    Blackf, 

attle,  etc.,  R.  Co.,  48  Wash.  233,  93  (Ind.)  250,  33  Am.  Dec.  469. 

Pac.  419,  24  L.R.A. (N.S.)  788;  Smith  3.  Grover  Irrigation,  etc.,  Co.  v,  Lo- 

V.  Smith,  19  Wis.  615,  88  Am.  Dec.  vella  Ditch,  etc.,  Co.,  21  Wyo.  204,  131 

707.  Pac.  43,  Ann.  Cas.  1915D  1207,  L.R.A. 

17.  Patton  v.  La  Fayette  Bank,  124  1916C  1275. 

Ga.  965,  53  S.  E.  664,  4  Ann.  Cas.  4.  Byers  v,  Surget,  19  How.  303,  15 
639,5L.R.A.(N.S.)  592;  Knickerbock-  U.  S.  (L.  ed.)  670;  Warner  v.  Whit- 
er Trust  Co.  V.  Iselin,  185  N.  Y.  54,   taker,  6  Mich.  133,  72  Am.  Dec.  66; 
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is  not  required  of  an  immaterial  averment;^  of  averments  pleaded 
aflSrmatively  by  both  parties ;  •  of  averments  taken  as  confessed  because 
of  failure  to  deny  them ; '  or  of  facts  otherwise  admitted.®  However, 
matter  not  pleaded  may  be  given  in  evidence  when  its  materiality  has 
been  caused  by  the  conduct  of  the  adverse  party  at  the  trial. •  And  it 
has  been  held  that  a  fact  may  be  immaterial  as  matter  of  pleading, 
although  material  as  evidence  tending  to  support  a  charge  in  the 
complaint.*®  Where  evidence  is  received  without  objection  it  does  not 
have  the  effect  of  enlarging  the  pleadings,  when  such  evidence  is 
admissible  under  them.** 

149.  Objections  to  Evidence;  Raising  Question  of  Variance. — Since 
a  pleading  vitally  defective  in  failing  to  state  a  cause  of  action 
always  bears  its  own  infirmity,  and  this  may  be  disclosed  at  any 
time,  it  is  obvious  that  the  overruling  of  a  demurrer  to  a  complaint 
should  not  preclude  the  defendant,  when  the  case  is  called  for  trial, 
from  objecting  to  the  introduction  of  evidence,  on  the' ground  that 
the  complaint  does  not  state  a  cause  of  action,  and  that  the  evidence 
is  insufficient  to  sustain  a  decree.**  As  a  rule,  however,  an  objection 
to  the  introduction  of  any  evidence  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  should 

Bellas  V.  Hays,  5  Serg.  &  R.  (Pa.)  ton,  27  Cal.  228,  87  Am.  Dec.  66  (hold- 
427,  9  Am.  Dec.  385.  ing  that  a  party  is  estopped  by  his 

5.  Wilson  V.  Codman,  3  Cranch  193,  answer  from  showing  the  averments 
2  U.  S.  (L.  ed.)  408;  Kenosha  v.  Lam-  therein  contained  to  be  untrue) ;  Pat- 
son,  9  Wall.  477, 19  U.  S.  (L.  ed.)  725;  rick  v.  Kirkland,  53  Fla.  768,  43  So. 
White  V.  Yawkey,  108  Ala.  270,  19  969,  125  A.  S.  R.  1096,  12  Ann.  Cas. 
So.  360,  54  A.  S.  B.  159,  32  L.R.A.  199  540 ;  East  Tennessee,  etc.,  R.  Co.  v. 
(stating  exception  where  an  immate-  Kane,  92  Ga.  187,  18  S.  E.  18,  22 
rial  issue  under  the  law  is  made  mate-  L.R.A.  315;  Viele  v.  Germania  Ins. 
rial  by  the  pleadings  and  issue  is  joined  Co.,  26  la.  9,  96  Am.  Dec.  83;  Mexico 
thereon) ;  Strange  v.  Bodcaw  Lumber  First  Nat.  Bank  v.  Ragsdale,  158  Mo. 
Co.,  79  Ark.  490,  96  S.  W.  152,  116  668,  59  S.  W.  987,  81  A,  S.  R.  332; 
A.  S.  R.  92;  Bowman  v.  Wohlke,  166  Landigan  v.  Mayer,  32  Ore.  245,  51 
Cal.  121, 135  Pac.  37,  Ann.  Cas.  1915B  Pac.  649,  67  A.  S.  R.  521  (holding 
1011;  Maxwell  v.  Maxwell,  31  Me.  184,  it  to  be  error  to  admit  evidence  to 
50  Am.  Dec.  657;  Holt  v.  Penobscot,  dispute  a  material  allegation  that 
56  Me.  15,  96  Am.  Dec.  429;  Sidwell  stands  admitted  by  the  pleadings). 
V.  Evans,  1  Pen.  &  W.  (Pa.)  383,  21  9.  West  v.  McConnell,  5  La.  424,  25 
Am.  Dec.  387;  Wilson  v.  Phoenix  Pow-   Am.  Dec.  191. 

der  Mfg.  Co.,  40  W.  Va.  413,  21  S.  E.       10.  B^o^e,  etc..  Dry  Goods  Co.  v. 
1035,  52  A.  S.  R.  890.    But  see  contra,   Willis-Dunn   Co.,  23  S.   D.  221,  121 
Conn  v.  Gano,  1  Ohio  St.  483,  13  Am.   N.  W.  620,  29  L.R.A.(N.S.)  589. 
Dec.  639.  11.  Rogers  v.   Southern  Fiber  Co., 

6.  Curl  V.  Watson,  25  Ta.  35,  95  119  La.  714,  44  So.  442,  121  A.  S.  R. 
Am.  Dec.  763.  537. 

7.  Clapp  V.  Phelps,  19  La.  Ann.  461,  12.  Goodrich  v.  Atchison  County,  47 
92  Am.  Dec.  545.  Kan.   355,  27   Pac.   1006,  18   L.R.A. 

8.  Bitterman  v.  Louisville,  etc.,  R.  113;  O'Day  v.  Ambraum,  47  Wash. 
Co.,  207  U.  S.  205,  28  S.  Ct.  91,  52  684,  92  Pac.  421, 15  L.R.A.(N.S.)  484. 
V.  S.  (L.  ed.)  171;  Wilcoxson  v.  Bur- 

605 


§  150  PLEADING  21  E.  C,  L. 

specially  point  out  wherein  the  complaint  is  defective.  Under  such 
a  general  objection  purely  formal  defects  cannot  be  reached.** 
Neither  can  insufficiency  of  a  pleading  be  taken  advantage  of  by 
indirection,  ^s  by  way  of  objection  to  evidence  offered  in  support 
of  its  averments.**  To  present  the  question  of  variance  as  one  of 
law,  the  evidence  should  be  objected  to  on  tliat  ground  at  the  time 
it  is  offered,  or  when  the  variance  becomes  apparent,  counsel  should 
move  to  exclude  the  evidence,  or  in  some  other  appropriate  way  the 
question  should  be  so  raised  that  the  trial  judge  can  pass  on  it.** 
Following  the  principle  that  a  variance  may  be  waived,**  it  is  not 
ground  for  reversal  when  no  objection  was  made  in  the  trial  court, 
and  where  the  objection  could  have  been  there  obviated.*' 

150.  Demurrer  to  Evidence. — ^The  practice  of  demurring  to  evi- 
dence is  generally  discouraged  in  modern  courts,  and  they  will  be 
extremely  liberal  in  their  inferences  where  the  party  takes  the  ques- 
tion of  fact*from  the  appropriate  tribunal.**  By  this  practice  the 
court  is  substituted  in  the  place  of  the  jury  as  judges  of  the  facts, 
and  everything  which  the  jury  might  reasonably  infer  from  the  evi- 
dence is  to  be  considered  as  admitted,**  the  theory  being  that,  con- 
ceding the  truth  of  all  that  the  evidence  tends  to  establish  in  favor 
of  the  plaintiff,  the  facts  do  not  establish  in  law  a  right  to  recover.*^ 
No  judgment  can  be  rendered  on  a  demurrer  to  evidence  until  there 
is  a  joinder  in  demurrer;  and  issue  cannot  be  joined  on  the  demurrer 
so  long  as  there  is  any  matter  of  fact  in  controversy  between  the 
parties.*  It  has  been  held  that  the  right  to  demur  to  the  evidence 
is  not  waived  by  the  defendant  by  a  cross-examination  bringing 
out  any  matter  pertinent  to  the  issue.^    Where  the  trial  court  instructs 

13.  Sleeper  v.  Baker,  22  N.  D.  386,  78;  Broughel  v.  Southern  New  Eng- 
134  N.  W.  716,  Ann.  Cas.  1914B  1189,  land  Telephone  Co.,  72  Conn.  617,  45 
39  L.R.A.(N.S.)  864.  Atl.   435,  49   L.R.A.  404;   Leidig  v. 

14.  Morehouse  v.  Northrop,  33  Conn.  Rawson,  1  Scam.  (111.)  272,  29  Am. 
380,  89  Am.  Dec.  211.  Dec.  354;  Chicago,  etc.,  R.  Co.  v.  Gil- 

15.  Richelieu  Hotel  Co.  v.  Interna-  lison,  173  111.  264,  50  N.  E.  657,  64 
tional  Military  Encampment  Co.,  140  A.  S.  R.  117;  Driggs  v.  Dwight,  17 
111.  248,  29  N.  E.  1044,  33  A.  S.  R.  234;  Wend.  (N.  Y.)  71,  31  Am.  Dec.  283. 
Libby  v.  Schennan,  146  111.  540,  34  18.  Bank  of  United  States  v.  Smith, 
N.  E.  801,  37  A.  S.  R.  191;  Chicago  v.  11  Wheat.  171,  6  U.  S.  (L.  ed.)  443. 
Seben,  165  111.  371,  46  N.  E.  244,  56  19,  Bank  of  United  States  v.  Smith, 
A.  S.  R.  245;  Zellers  v.  White,  208  111.  11  Wheat.  171,  6  U.  S.  (L.  ed.)  443; 
518,  70  N.  E.  669,  100  A.  S.  R.  243;  Patton  v.  Bragg,  113  Mo.  595,  20  S.  W. 
Flanagan  v.  Welles  Bros.  Co.,  237  111.  1059,  35  A.  S.  R.  730  and  note. 

82,  86  N.  E.  609,  127  A.  S.  R.  315.  20.  Pearce  v.  Foote,  113  111.  228,  55 

16.  See  infra,  par.  153.  Am.  Rep.  414. 

17.  Roberts  v.  Graham,  6  Wall.  578,  1.  Fowle  v.  Alexandria,  11  Wheat 
18  U.   S.    (L.   ed.)   791;   Grayson  v.  320,  6  U.  S.  (L.  ed.)  484. 

Lynch,  163  U.  S.  468,  16  S.  Ct.  1064,       2.  Cooley  v.  Galyon,  109  Tenn.  1,  70 
41  U.  S.  (L.  ed.)  230;  Colfax  Moun-   S.  W.  607,  97  A.  S.  R.  823,  60  L.R.A. 
tain  Fruit  Co.  v.  Southern  Pac.  Co.,  139. 
118  Cal.  648,  50  Pac.  775,  40  L.R.A. 
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the  jury  to  find  for  the  defendant,  or,  what  is  the  same  thing,  sus- 
tains a  demurrer  to  the  evidence,  such  action  is  the  same  as  holding 
that  the  evidence  is  insufficient  in  law  to  sustain  the  action,  even  if 
all  that  it  tends  to  prove  is  admitted  to  be  true;  and  when  such 
action  is  assigned  for  error,  the  appellate  court  will  look  into  the 
evidence  in  order  to  determine  whether  or  not  the  ruling  was  correct.* 
151.  Pleadings  and  Admissions  Therein  in  Evidence. — ^Pleadings 
and  legal  records,  like  writings  generally,  may  be  used  in  evidence 
subject,  of  course,  to  the  ordinary  rules  governing  their  competency 
and  admissibility.*  The  pleadings  in  another  case  may  be  received 
in  evidence  to  prove  an  admission  made  therein  by  the  party  against 
whom  they,  are  oflfered.*  It  is  only  necessary  that  the  averments 
made  therein  were  made  by  the  party  against  whom  they  are  sought 
to  be  used  in  evidence,  or  that  they  were  inserted  therein  by  his 
direction.*  Otherwise  they  are  not  admissible.''  In  this  connection 
the  fact  that  the  averments  are  made  on  information  and  belief 
goes  only  to  their  weight  and  not  to  their  admissibility  as  evidence.® 
The  general  rule  is  that  an  admission  in  pleadings  dispenses  with 
proof  of  all  facts  thus  admitted,®  and  is  either  regarded  as  evidence 
in  the  case,^^  or  admissible  as  such.^*^  But,  according  to  the  rule  in 
some  jurisdictions,  this  does  not  preclude  the  party  making  the  admis- 
sion from  proving  other  independent  facts  in  avoidance  of  those 
admitted.**  And  it  must  be  borne  in  mind  that  admissions  cannot 
be  talcen  except  as  qualified  by  the  pleader. **  While  an  amended 
answer,  complete  in  itself,  should  be  considered  as  if  no  former  answer 
had  been  served  so  far  as  the  issues  to  be  tried  are  concerned,**  the 

3.  Blanchard  v.  Lake  Shore,  etc.,  B.  33  U.  S.  (L.  ed.)  674;  Barven  v.  Vir- 
Co.,  126  lU.  416,  18  N.  E.  799,  9  A.  ginia-Carolina  Chemical  Co.,  145  Fed. 
S.  B.  630.  288,  76  C.   C.  A.  172,  7  Ann.  Cas. 

4.  Oregon  Imp.  Co.  v.  Excelsior  Coal  219. 

Co.,  132  U.  S.  216,  10  S.  Ct  54,  33  8.  Pope  v.  AUis,  115  U.  S.  363,  6 

U.  S.  (L.  ed.)  345  (patent);  Latterett  S.  Ct.  69,  29  U.  S.  (L.  ed.)  393. 

V.    Cook,  1  la.   1,  63  Am.  Dec.  428  9.  See  supra,  par.  148. 

(transcript  of  judgment  and  amend-  10.  Howard  v.  Glenn,  85  Ga.  238, 

ment  thereto);  Strong  v.  Phoenix  Ins.  11  S.  E.  610,  21  A.  S.  R.  156;  East 

Co.,  62  Mo.   289,  21  Am.   Rep.   417  Tennessee,  etc.,  R.   Co.   v.  Kane,  91 

(record  of  judgment) ;  People  v.  Wy-  Ga.  187,  18  S.  E.  18,  22  L.R.A.  315. 

att,  186  N.  Y.  383,  79  N.  E.  330,  9  11.  Avery  v.  Stewart,  136  N.  C.  426, 

Ann.  Cas.  972,  10  L.R.A.  (N.S.)    159  48  S.  E.  775,  68  L.R.A.  776;  Nugent 

(return  to  writ  of  prohibition).     See  v.  Powell,  4  Wyo.  173,  33  Pac.  23,  62 

also  Evidence,  vol.  10,  p.  1119.  A.  S.  R.  17,  20  L.R.A.  199. 

5.  Pope  V.  Allis,  115  U.  S.  363,  6  Note:  Ann.  Cas.  1913A  1132. 

S.    Ct.   69,  29  U.    S.    (L.   ed.)    393;       12.  Viele  v.  Germania  Ins.  Co.,  26 
Wilson  V.  Phoanix  Powder  Mfg.  Co.,  la.  9,  96  Am.  Dec.  83. 
40   W.  Va.  413,   21  S.   E.  1035,   52       13.  Riegel  v.  American  L.  Ins.  Co., 
A.  S.  R.  890.  153   Pa.    St.   134,   25   Atl.    1070,   19 

6.  Note:  Ann.  Cas.  1913A  1134.       L.R.A.  166. 

7.  Delaware  County  v.  Diebold  Safe,       14.  See  supra,  par.  136. 
etc.,  Co.,  133  U.  S.  473, 10  S.  Ct.  399, 
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weight  of  authority  is  to  the  effect  that  a  pleading  which  has  been 
superseded  in  an  action  by  an  amended  pleading  is  admissible  in 
evidence  against  the  pleader.**  And  it  has  been  held  that  an  unsworn 
pleading  which  has  been  superseded  by  an  amended  bill  is  admissible 
in  evidence  as  well  as  a  sworn  one.*®  It  is  a  general  rule  that  admis- 
sions by  a  party  in  a  pleading  are  admissible  against  him  in  a  subse- 
quent action  with  a  stranger ;  but  such  an  admission  is  not  conclusive 
against  the  pleader  in  the  action.  Rather,  it  is  to  be  weighed  in 
connection  with  any  explanation  which  may  be  made  of  it  in  the 
same  manner  as  an  extrajudicial  admission.*' 

152.  Variance  Generally, — ^Variance  means  material  difference; 
and  it  arises  when  there  is  a  substantial  departure  from  the  issue  in 
the  evidence  adduced,  and  must  be  in  some  matter  which  in  point 
of  law  is  essential  to  the  charge  or  claim.**  The  rule  is  fundamental 
that  a  plaintiff  must  recover,  if  at  all,  on  the  case  made  by  his  declara- 
tion or  complaint,**  and  therefore  if  he  fails  to  prove  his  cause  of 

15.  H.  C.  Behrens  Lumber  Co.  v.  v.  Rawson,  1  Scam.  (III.)  272,  29  Am. 
Lager,  26  S.  D.  160,  128  N.  W.  698,  Dec.  354  and  note;  Chicago,  etc.,  R. 
Ann.  Cas.  1913A  1128  and  note;  Hous-  Co.  v.  Jennings,  190  111.  478,  60  N.  B. 
ton  East,  etc.,  R.  Co.  v.  De  Walt,  96  818,  54  L.R.A.  827 ;  Terre  Haute,  etc., 
Tex.  121,  70  S.  W.  531,  97  A.  S.  R.  R.  Co.  v.  Sherwood,  132  Ind.  129,  31 
877.  N.  E.  781,  32  A.  S.  R.  239,  17  L.R.A. 

16.  Note:  Ann.  Cas.  1913A  1135.  339;   Davis  v.   Chase,  159  Ind.   242, 

17.  Farley  v.  Frost- Johnson  Lumber  64  N.  E.  88,  853,  95  A.  S.  R.  294; 
Co.,.  133  La.  497,  63  So.  122,  Ann.  Gossom  v.  Badgett,  6  Bush  (Ky.)  97, 
Cas.  1915C  717  and  note,  L.R.A.1915A  99  Am.  Dee.  658;  Alliance  Marine 
200;  Brown  v.  Cook,  (W.  Va.)  87  Assur.  Co.  v.  Louisiana  State  Ins.  Co., 
S.  E.  454,  L.R.A.1916D  220.  See  also  8  La,  1,  28  Am.  Dec.  117;  Pennsyl- 
Wilson  V.  Phoenix  Powder  Mfg.  Co.,  vania,  etc.,  Steam  Nav.  Co.  v.  Dand- 
40  W.  Va.  413,  21  S.  E.  1035,  62  bridge,  8  Gill  &  J.  (Md.)  248,  29  Am. 
A.  S.  R.  890  (to  the  effect  that  a  judi-  Dec.  543 ;  Pemberton  v.  Dean,  88  Minn, 
cial  record  is  not  admissible  against  60,  92  N.  W.  478,  97  A.  S.  R.  503, 
a  party  to  it  in  favor  of  a  stranger  60  L.R.A.  311;  Bentley  v.  Edwards, 
thereto,  when  offered  as  an  estoppel).  125  Minn.  179,  146  N.  W.  347,  Ann. 

18.  Davidson  Grocery  Co.  v.  John-  Cas.  1915C  882,  51  L.R.A.(N.S.)  254; 
ston,  24  Idaho  336,  133  Pac.  929,  Ann.  Murphy  v.  Wilson,  44  Mo.  313,  100 
Cas.  1915C  1129.  Am.   Dec.  290;  Hite  v.  Metropolitan 

19.  Sheehy  v.  Mandeville,  7  Cranch  St.  R.  Co.,  130  Mo.  132,  31  S.  W. 
208,  3  U.  S.  (L.  ed.)  317;  Ferguson  262,  32  S.  W.  33,  51  A.  S.  R.  555; 
V.  Harwood,  7  Cranch  408,  3  U.  S.  Gardner  v.  Metropolitan  St.  R.  Co., 
(L.  ed.)  386;  Spies  v.  Chicago,  etc.,  R.  223  Mo.  389,  122  S.  W.  1068,  18  Ann. 
Co.,  40  Fed.  34,  6  L.R.A.  565;  Smith  Cas.  1166;  Lowe  v.  Keens,  90  Neb.  565, 
v.  Causey,  28  Ala.  655,  65  Am.  Dec.  133  N.  W.  1127,  Ann.  Cas.  1913B  430 ; 
372;  North  Birmingham  St.  R.  Co.  v.  Ross  v.  Mather,  51  N.  Y.  108,  10  Am. 
Calderwood,  89  Ala.  247,  7  So.  360,  Rep.  562;  Browning  v.  Berry,  107  N. 
18  A.  S.  R.  105 ;  Chaffee  v.  Widman,  C.  231,  12  S.  E.  195,  10  L.R. A.  726 ; 
48  Colo.  34, 108  Pac.  995,  139  A.  S.  R.  Yancey  v.  Boyce,  28  N.  D.  187,  148 
220;  Fish  v.  Smith,  73  Conn.  377,  47  N.  W.  539,  Ann.  Cas.  1916E  258;  May- 
Atl.  711,  94  A.  S.  R.  161;  Camp  ▼.  nard  v.  Oregon  R.,  etc.,  Co.,  46  Ore. 
Ocala  First  Nat.  Bank,  44  Fla.  497,  15,  78  Pac.  983,  68  L.R. A.  477 ;  Morris 
33  So.  241,  103  A.  S.  R.  173;  Leidig  v.   Kasling,  78  Tex.   141,  15   S.  W* 
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action  as  laid,  but  proves  a  different  one,  he  cannot  recover  on  either.^ 
While  the  courts  variously  state  the  rule,  it  is  probably  the  best  and 

most  authoritative  resultant  of  it  that  proofs  must  correspond  with 
the  allegations  in  the  complaint  or  answer,  but  the  requirement  in 
that  behalf  is  fulfilled  if  the  substance  of  the  cause  of  action  or 

defense  is  proved.*    Any  departure  in  the  evidence  from  the  substance 

226,  11  L.R.A.  398;  Wright  v.  Gear,  15  Colo.  184,  25  Pac.  83,  10  L.R.A. 

6  Vt.  151,  27  Am.  Dec.  538;  West  v.  125;    Gnrley   v.  Dean,  4   Conn.   259, 

Emery,  17  Vt.  683,  44  Am.  Dec.  356 ;  10  Am.  Dec.  140  (holding  to  a  stricter 

Astin  v.  Chicago,  etc.,  St.  Paul  R.  Co.,  rule  in  case  of  mutual  executory  prom- 

143  Wis.  477, 128  N.  W.  265,  31  L.R.A.  ises) ;  Sage  v.  Hawley,  16  Conn.  106, 

(N.S.)  158.  41  Am.  Dee.  128;  Tate  v.  Pensacola, 

Note:  50  L.R.A.(N.S.)  14.  etc..  Development  Co.,  37  Fla.  439,  20 

20.  Montezuma  v.   Wilson,   82   Ga.  So.  542,  53  A.  S.  R.  251;  Thomas  v. 

200,  9  S.   E.  17,  14  A.   S.  R.  150;  Clarkson,   125  Ga.   72,  54  S.   E.   77, 

Chicago,  etc.,  R.  Co.  v.  Jennings,  190  6  L.R.A.(N.S.)  658;  Spangler  v.  Pugh, 

111.  478.  60  N.  E.  818,  54  L.R.A.  827;  21  111.  85,  74  Am.  Dec.  77   (holding 

Stokes  V.  Anderson,  118  Ind.  533,  21  to  a  stricter  rule  than  that  declared 

N.  E.  331,  4  L.R.A.  313;  Louisville,  in  the  text);  Griffith  v.  Furry,  30  lU. 

etc.,  R.  Co.  V.  Brantley,  96  Ky.  297,  251,  83  Am.  Dec.  186;  St.  Louis,  etc., 

28  S.  W.  477,  49  A.  S.  R.  291 ;  Fowler  R.  Co.  v.  Linder,  39  HI.  433,  89  Am. 

V.  Austin,  1  How.  (Miss.)  166,  26  Am.  Dec.  319;  Belford  v.  Woodward,  158 

Dec.  701.  111.  122,  41  N.  E.  1097,  29  L.R.A.  593; 

1.  Cooke  V.  Graham,  3  Cranch  229,  Higgins  v.  Higgins,  219  Dl.  146,  76 

2  U.  S.  (L.  ed.)  420;  Sheehy  v.  Mande-  N.  E.  86,  109  A.  S.  R.  316;  Wheeler 

ville,  7  Cranch  208,  3  U.  S.  (L.  ed.)  v.  Robb,  1  Blackf.  (Ind.)  330,  12  Am. 

317 ;  Ferguson  v.  Harwood,  7  Cranch  Dec.  245 ;  Dumell  v.  Terstegge,  23  Ind. 

408,  3  U.  S.   (L.  ed.)  386;  Harrison  397,  85  Am.  Dec.  466;  Indianapolis, 

V.  Nixon,  9  Pet.  483,  9  U,  S.  (L.  ed.)  etc.,  R.  Co.  v.  Jones,  29  Ind.  465,  95 

201;  Boone  v.  Chiles,  10  Pet.  177,  9  Am.  Dec.  654;  Brown  v.  Jones,  125 

U.  S.  (L.  ed.)  388;  Wilcox  v.  Hunt,  Ind.  375,  25  N.  E.  452,  21  A.  S.  R. 

13  Pet.  378,  10  U.  S.   (L.  ed.)   209;  227;   Puterbaugh  v.  Puterbaugh,  131 

Byers   v.    Surget,    19    How.    303,   15  Ind.  288,  30  N.  E.  519,  15  L.R.A.  341; 

U.  S.  (L.  ed.)   670;  United  States  v.  Ft.  Wayne,  etc.,  Traction  Co.  v.  Cros- 

Le  Baron,  4  Wall.  642,  18  U.  S.  (L.  hie,  169  Ind.  281,  81  N.  E.  474,  14 

ed.)  309;  Nash  v.  Towne,  5  Wall.  689,  Ann.  Cas.  117,  13  L.R.A.(N.S.)  1214; 

18  U.  S.  (L.  ed.)  527;  Standard  Oil  Haskell,  etc.,  Co.  v.  Przezdziankowski, 

Co.  V.  Brown,  218  U.   S.  78,  30   S.  170  Ind.  1,  83  N.  E.  626,  127  A.  S,  R. 

Ct.  669,  54  U.  S.  (L.  ed.)  939;  Garrett  352,  14  L.R.A. (N.S.)   972;  Foster  v. 

V.  Louisville,  etc.,  R.  Co.,  235  U.  S.  Dupre,  5  Mart.   (0.  S.)    (La.)   6,  12 

308,  59  U.  S.  (L.  ed.)  242;  Gillespie  Am.  Dec.  466;  Caldwell  v.  Neil,  21  La. 

V.    Wesson,   7   Port.    (Ala.)    454,    31  Ann.  342,  99  Am.  Dec.  738;  Walsh  v. 

Am.  Dec.  715;   Taylor  v.  Branch,  1  Gihnor,  3  Har.   &   J.    (Md.)    383,   6 

Stew.  &  P.   (Ala.)  249,  23  Am.  Dec.  Am.  Dec.  502  (applying  a  somewhat 

293;  Birmingham  Mineral  R.   Co.  v.  stricter  rule  than  that  stated  in  the 

Jacobs,   92  Ala.  187,  9   So.   320,  12  text);  Lund  v.  Tyngsboro,  11  Cush. 

Li.R.A.  830;  Johnson  v.  Whitfield,  124  (Mass.)  563,  59  Am.  Dee.  159;  Stone 

Ala.  508,  27  So.  406,  82  A.  S.  R.  196;  v.  Swift,  4  Pick.  (Mass.)  389,  16  Am 

Byers   v.    Fowler,   12   Ark.    218,   54  Dec.  349;  Simpson  v.  McFarland,  18 

Am.  Dec.  271;  Green  v.  Covillaud,  10  Pick.  (Mass.)  427,  29  Am.  Dec.  602; 

Cal.  317,  70  Am.  Dec.  725;  Maynard  Finley  v.  Quirk,  9  Minn.  194,  86  Am. 

V.  Firemen's  Fund  Ins.  Co.,  34  Cal.  Dec.  93;  Kessner  v.  Phillips,  189  Mo. 

48,  91  Am.  Dec.  672 ;  Coffee  v.  Emigh,  515,  88  S.  W.  66,  107  A.  S.  R.  368, 
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constitutes  a  variance  and  is  fatali^  or,  as  is  frequently  the  effect,  con- 

3  Ann.  Cas.  1005 ;  Glaser  y.  Rothschild,  101  N.  W.  672,  69  L.R. A.  601  and 

221  Mo.  180,  120  S.  W.  1,  17  Ann.  note. 

Cas.  576,  22L.R.A.(N.S.)  1045;  Gard-       Note:  50  L.R.A.(N.S.)  15. 
ner  v.  Metropolitan  St.  R.  Co.,  223       See  also  Carriers,  vol.  5,  p.  71; 

Mo.  389, 122  S.  W.  1068, 18  Ann.  Cas.  Crbditor's  Bills,  vol.  8,  p.  33 ;  Death, 

1166;  Woodson  v.  Metropolitan  St.  R.  vol.  8,  p.  857;  Ejecttmbnt,  vol.  9,  pp. 

Co.,  224  Mo.  685,  123  S.  W.  820,  20  904,  905;  Fires,  vol.  11,  p.  1006;  For- 

Ann.  Cas.  1039,  30  L.R.A.(N.S.)  931;  gery,  vol.  12,  p.  160. 
Bracey  v.  Northwestern  Imp.  Co.,  41       2.  Alexander  v.   Harris,  4  Cranch 

Mont.  338,  109  Pac.  706,  137  A.  S.  R.  299,  2  U.  S.  (L.  ed.)  627;  Sheehy  v. 

738 ;  Bigler  v.  Baker,  40  Neb.  325,  58  Mandeville,  7  Cranch  208,  3  U.  S.  (L. 

N.  W.  1026,  24  L.R.A.  255;  Farmers',  ed.)   317;  Equitable  Ace.  Ins.  Co.  v. 

etc.,  Ins.  Co.  v.  Dabney,  62  Neb.  213,  Osbom,  90  Ala.  201,  9  So.  869,  13 

86  N.   W.   1070,   97  A.   S.   R.   624;  L.R.A.  267;  Johnson  v.  Whitfield,  124 

Cockins  v.  Alma  Bank,  84  Neb.  624,  Ala.  508,  27  So.  406,  82  A,  S.  R.  196; 

122  N.  W.  16, 133  A.  S.  R.  642;  Pern-  Robinson  Consol.  Min.  Co.  v.  Johnson, 

berton  v.  Perrin,  94  Neb.  718,  144  N.  13  Colo.  258,  22  Pac.  459,  5  L.R.A. 

W.  164,  Ann.  Cas.  1915B  68 ;  Stewart  769 ;  Moore  v.  Allen,  26  Colo.  197,  57 

V.  Eden,  2  Gaines  (N.  Y.)  121,  2  Am.  Pac.  698,  77  A.  S.  R.  265;  Winchester 

Dec.  222;  Vail  v.  Lewis,  4  Johns.  (N.  v.  Joslyn,  31  Colo.  220,  72  Pac.  1079, 

Y.)  450,  4  Am.  Dec.  300;  Baldwin  v.  102  A.  S.  R.  30;  Livesay  v.  Denver 

Munn,  2  Wend.  (N.  Y.)  399,  20  Am.  First  Nat.  Bank,  36  Colo.  526,  86  Pac. 

Dec.  627;  Grattan  v.  Metropolitan  L.  102,  118  A.  S.  R.  120,  6  L.R.A.(N.S.) 

Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep.  598;  Fidelity,  etc.,  Co.  v.  Gate  City 

617;  Browning  v.  Berry,  107  N.  C.  Nat.  Bank,  97  Ga.  634,  25  S.  E.  392, 

231,  12   S.   E.   195,  10  L.R.A.  726;  54  A.  S.  R.  440,  33  L.R.A.  821 ;  Taylor 

Roberson  v.  Ellis,  68  Ore.  219,  114  v.  Modem  Woodmen,  72  Kan.  443,  83 

Pac.  100,  35  L.R.A.(N.S.)  979;  Sid-  Pac.  1099,  5  L.R.A.(N.S.)  283;  Penn- 

well  V.  Evans,  1  Pen.  &  W.  (Pa.)  383,  sylvania,  etc.,  Steam  Nav.  Co.  v.  Dand- 

21   Am.   Dec.    387;   Diehl   v.    Adams  bridge,   8   Gill   &  J.    (Md.)    248,  29 

County  Mut.  Ins.  Co.,  58  Pa.  St.  443,  Am.  Dec.  543;  Lucke  v.  Clothing  Cut- 

98  Am.  Dec.  302;  Erickson  v.  Brook-  ters',  etc..  Assembly,  No.  7507,  etc.,  77 

ings  County,  3  S.  D.  434,  53  N.  .W.  Md.  396,  26  Atl.  505,  39  A.  S.  R.  421, 

857,  18  L.R.A.  347 ;  Ameri<Jan  Lead  19  L.R. A.  408 ;  Com.  v.  Jeffries,  7  Al- 

Pencil  Co.  v.  Nashville,  etc.,  Ry.,  124  len    (Mass.)   548,  83  Am.  Dec.  712; 

Tenn.  57,  134  S.  W.  613,  32  L.R.A.  Downs  v.  Finnegan,  58  Minn.  112,  59 

(N.S.)    323;   Wright  v.   Geer,  6  Vt.  N.  W.  981,  49  A.  S.  R.  488;  Dougherty 

151,  27  Am.  Dec.  538 ;  Fisher  v.  Beck-  v.  Matthews,  35  Mo.  520,  88  Am.  Dee. 

with,  19  Vt.  31,  46  Am.  Dec.  174;  126;  Ross  v.  Mather,  51  N.  Y.  108, 

Baxter  v.  Winooski  Turnpike  Co.,  22  10  Am.  Rep.  562;  Browning  v.  Berry, 

Vt.  114,  52  Am.  Dec.  84;  Lyman  v.  107  N.  C.  231,  12  S.  E.  195, 10  L.R.A. 

Edgerton,  29  Vt.   305,  70  Am.  Dec.  726;  Patton  v.  Magrath,  Rice  L.  (S. 

415;  Quarles  v.  littlepage,  2  Hen.  &  C.)  162,  33  Am.  Dec.  98;  Dibrell  v. 

M.  (Va.)  401,  3  Am.  Dec.  637;  Austin  Miller,  8  Yerg,  (Tenn.)  476,  29  Am. 

V.   Whitlock,  1  Munf.    (Va.)    487,  4  Dec.  126;  American  Lead  Pencil  Co. 

Am.  Dec.  550;  Ryder-Gougar  Co.  v.  v.  Nashville,  etc.,  Ry.,  124  Tenn.  57, 

Garretson,  53  Wash.  71,  101  Pac.  498,  134  S.  W.  613,  32  L.R.A.(N.S.)  323; 

132  A.  S.  R.  1053;  Floyd  v.  Duffy,  Morris  v.  Kasling,  79   Tex.  141,  15 

68  W.  Va.  339,  69  S.  E.  993,  33  L.R.A.  S.  W.  226,  11  L.R.A.  398;  Averv  v. 

(N.S.)  883;  Oleson  v.  MerrUl,  20  Wis.  Lewis,  10  Vt.  332,  33  Am.  Dec.  203; 

462,  91  Am.  Dec.  428;  Rideout  v.  Win-  West  v.  Emery,  17  Vt.  583,  44  Am. 

nebago   Traction   Co.,  123  Wis.   297,  Dec.  356;  Mann  v.  Birchard,  40  Vt 
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stitut^  a  failure  of  proof.*  There  may,  however,  be  a  failure  of 
proof  without  a  variance,*  or,  it  has  been  held,  a  variance  without 
failure  of  proof.*  While  a  plaintiff  is  confined  strictly  to  a  recovery 
on  the  cause  of  action  declared  on,  he  is  not  to  be  deprived  of  the 
case  made  by  his  pleadings  and  proofs  merely  because  he  may  have 
alleged  a  stronger  case  than  he  was  able  to  prove,*  for  a  plaintiff 
proving  only  a  part  of  his  declaration  may  recover,  if  the  part  proved 
presents  a  cause  of  action.'  Especially  is  this  the  rule  where  the 
unproved  allegations  are  shown  to  be  unnecessary  averments  to  author- 
ize a  recovery.^  When  each  cause  of  action  is  declared  on  in  several 
different  forms  of  averment,  the  allegations  of  each  paragraph  of  the 
complaint  need  not  be  proved.®  It  has  been  ruled  that  a  plaintiff 
cannot  give  evidence  that  a  variance  was  the  effect  of  mistake  or 
inadvertence  of  the  attorney,  and  that  a  written  instrument  produced 
was  that  which  was  intended  to  be  described  in  the  complaint.*^ 

153.  Immaterial  Variance. — It  is  a  general  rule  that  a  variance 
between  allegations  and  proof,  to  be  fatal,  must  be  such  as  to  mislead 
the  adverse  party  to  his  prejudice  in  maintaining  his  action  or  defense 
on  its  merits.^^    The  courts  have  been  very  liberal  in  giving  effect 

326,  94  Am.  Dec.  398  and  note;  Newell  7.  Blanchard   v.    Baker,    8    Greenl. 

v.  Mayberry,  3  Leigh   (Va.)   250,  23  (Me.)   253,  23  Am.  Dec.  504;  Walsh 

Am.  Dec.  261 ;  Rideout  v.  Winnebago  v.  Homer,  10  Mo.  6,  45  Am.  Dec.  342. 

Traction  Co.,  123  Wis.  297,  101  N.  W.  8.  Campbell  v.  Missouri  Pac.  R.  Co., 

672,  69  L.B.A.  601  and  note.  121  Mo.  340,  25   S.   W.  936,  42  A. 

3.  Summers  v.  Vaughan,  35  Ind.  323,  S.  R.  530,  25  L.R. A.  175 ;  Gannon  v. 
9  Am.  Rep.  741;  Lucke  v.  Clothing  Laclede  Gaslight  Co.,  145  Mo.  502, 
Cutters',  etc.,  Assembly  No.  7507,  etc.,  46  S.  W.  968,  47  S.  W.  907,  43  L.R.A. 
77  Md.  396,  26  Atl.  505,  39  A.  S.  R.  505. 

421,  19  L.R.A.  408;  Bracey  v.  North-  9.  Levy  v.  Gadsby,  3  Craneh  180,  2 

western  Imp.  Co.,  41  Mont.  338,  109  U.  S.  (L.  ed.)  404;  Culver  v.  Marks, 

Pac.  706,  137  A.  S.  R.  738;  Patton  122  Ind.  554,  23  N.  E.  1086,  17  A. 

V.  Magrath,  Rice  L.  (S.  C.)   162,  33  S.  R.  377,  7  L.R.A.  489. 

Am.  Dec.  98.  10.  Sheehy  v.  Mandeville,  7  Craneh 

4.  Fickeisen  v.  Wheeling  Electrical  208,  3  U.  S.  (L.  ed.)  317. 

Co.,  67  W.   Va.  335,  67  S.   E.   788,  11.  Schimmeipennick   v.    Turner,    6 

27  L.R.A.(N.S.)  893.  Pet.  1,  8  U.   S.   (L.  ed.)   297;  Nash 

5.  Mount  v.  Montgomery  County,  v.  Towne,  5  Wall.  689,  18  U.  S,  (L. 
168  Ind.  661,  80  N.  E.  629,  14  L.R.A.  ed.)  527;  Wallace  v.  Loomis,  97  U.  S. 
(N.S.)  483.  146,  24  U.  S.   (L.  ed.)  895;  Pope  v. 

6.  Strong  v.  Western  Union  Tel.  Co.,  Allis,  115  U.  S.  363,  6  S.  Ct.  69,  29 
18  Idaho  389,  109  Pac.  910,  Ann.  Caa.  U.  S.  (L.  ed.)  393;  Liverpool,  etc., 
1912A  55,  30  L.R.A.(N.S.)  409;  Cole  Ins.  Co.  v.  Gunther,  116  U.  S.  113,  6 
V.  Sprowl,  35  Me.  161,  56  Am.  Dec.  S.  Ct.  306,  29  U.  S.  (L.  ed.)  575; 
696;  Dubois  v.  Beaver,  25  N.  Y.  123,  Davis  v.  Patrick,  141  U.  S.  479,  12 
82  Am.  Dec.  326;  Mallory  v.  Leach,  S.  Ct.  58,  35  U.  S.  (L.  ed.)  826; 
35  Vt.  156,  82  Am.  Dec.  625;  Washing-  Baltimore,  etc.,  R.  Co.  v.  Mackey,  157 
ton-Virginia  R.  Co.  v.  Bouknight,  113  U.  S. '  721,  15  S.  Ct.  491,  39  U.  S. 
Va.  696,  75  S.  E.  1032,  Ann.  Cas.  (L.  ed.)  624;  Grayson  v.  Lvnch,  163 
1913E  546;  Walters  v.  Seattle,  etc.,  U.  S.  468,  16  S.  Ct.  1064,  41  U.  S. 
R.  Co.,  48  Wash.  233,  93  Pac.  419,  (L.  ed.)  230;  Standard  Oil  Co.  v. 
24  L.R.A.(N.S.)  788.  Brown,  218  U.  S.  78,  30  S.  Ct.  669, 
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to  laws  that  permit  variances  to  be  disregarded,  and  amendments 

54  U.  S.  (L.  ed.)  939;  Wechselberg  v.  solidated  Gas  Co.  v.  Connor,  114  Md. 
Flour  City  Nat.  Bank,  64  Fed.  90,  140,  78  Atl.  725,  32  L.R.A.(N.S.)  809; 
24  U.  S.  App.  308,  12  C.  C.  A.  56,  Com.  v.  Jeffries,  7  Allen  (Mass.)  548, 
26  L.R.A.  470 ;  New  York  Mut.  L.  Ins.  83  Am.  Dec.  712 ;  Tebbetts  v.  Picker- 
Co.  V.  Dingley,  100  Fed.  408,  40  C.  ing,  5  Cush.  (Mass.)  83,  51  Am.  Dec. 
C.  A.  459,  49  L.R.A.  132,  reversed  on  48;  Hastings  v.  Lovering,  2  Pick, 
another  point  in  184  U.  S.  695.  22  S.  (Mass.)  214,  13  Am.  Dec.  420;  Willey 
Ct  937,  46  U.  S.  (L.  ed.)  763;  Indian-  v.  Boston  Electric  Light  Co.,  168  Mass. 
apolis  Traction,  etc.,  Co.  v.  Lawson,  40,  46  N.  E.  395,  37  L.R.A.  723;  Deak- 
143  Fed.  834,  74  C.  C.  A.  630,  6  Ann.  in  v.  Underwood,  37  Minn.  98,  33 
Cas.  666,  5  L.R.A.(N.S.)  721;  Lilly  v.  N.  W.  318,  5  A.  S.  R.  827  and  note; 
Hamilton  Bank,  178  Fed.  53,  102  C.  C.  Dechter  v.  National  Council,  etc.,  130 
A.  1,  29  L.R.A.(N.S.)  558;  Reynolds  v.  Minn.  329,  153  N.  W.  742,  Ann.  Cas. 
Lawrence,  147  Ala.  216,  40  So.  576,  1917C  142;  Miller  v.  Brown,  3  Mo. 
119  A.  S.  R.  78;  Miller  v.  Nuckolls,  127,  23  Am.  Dec.  693;  Dougherty  v. 
77  Ark.  64,  91  S.  W.  759,  7  Ann.  Matthews,  35  Mo.  529,  88  Am.  Dec. 
Cas.  110,  113  A.  S.  R.  122,  4  L.R.A.  126;  Murphy  v.  Wilson,  44  Mo.  313, 
(N.S.)  149;  Lee  v.  Southern  Pac.  R.  100  Am.  Dec.  290;  Bassett  v.  St.  Jo- 
Co.,  11€  Cal.  97,  47  Pac.  932,  58  seph,  53  Mo.  290,  14  Am.  Rep.  446; 
A.  S.  R.  140,  38  L.R.A.  71;  Vindicator  Gannon  v.  Laclede  Gaslight  Co.,  145 
Consol.  Gold  Min.  Co.  v.  Firstbrook,  Mo.  502,  46  S.  W.  968,  47  S.  W.  907, 
36  Colo.  498,  86  Pac.  313,  10  Ann.  43  L.R.A.  505;  Meriwether  v.  George 
Cas.  1108;  Coupland  v.  Housatonic  R.  Knapp.  etc.,  Publishers,  211  Mo.  199, 
Co.,  61  Conn.  531,  23  Atl.  870,  15  109  S.  W.  750,  16  L.R.A.(N.S.)  953; 
L.R.A.  534 ;  Belf ord  v.  Woodward,  158  John  v.  Northern  Pac.  R.  Co.,  42  Mont. 
111.  122,  41  N.  E.  1097,  29  L.R.A.  18,  111  Pac.  632,  32  L.R.A.(N.S.) 
593;  Zellers  v.  White,  208  111.  518,  85;  Harnett  v.  Holdrege,  73  Neb.  570, 
70  N.  E.  669,  100  A.  S.  R.  243;  Gath-  103  N.  W.  277,  119  A.  S.  R.  905: 
man  v.  Chicago,  236  111.  9,  86  N.  E.  Hawkins  v.  Collins,  89  Neb.  140,  131 
152,15Ann.  Cas.  830, 19L.R.A.(N.S.)  N.  W.  187,  36  L.R.A.(N.S.)  194; 
1178;  Wheeler  v.  Robb,  1  Blackf.  Knowles  v.  Dow,  22  N.  H.  387,  55 
(Ind.)  330,  12  Am.  Dec.  245;  Adams  Am.  Dec.  163;  North  River  Meadow 
V.  Lisher,  3  Blackf.  (Ind.)  241,  25  Co.  v.  Christ  Church,  22  N.  J.  L.  424, 
Am.  Dec.  102;  Louisville,  etc.,  R.  Co.  53  Am.  Dec.  258;  Bayard  v.  Malcolm, 
V.  Phillips,  112  Ind.  59,  13  N.  E.  132,  2  Johns.  (N.  Y.)  550,  3  Am.  Dec. 
2  A.  S.  R.  155 ;  Lake  Shore,  etc.,  R.  Co.  450 ;  Catlin  v.  Gunter,  11  N.  Y.  368, 
V.  Teeters,  166  Ind.  335,  77  N.  E.  599,  62  Am.  Dec.  113 ;  Dubois  v.  Beaver, 
5  L.R.A.(N.S.)  425;  Baltimore,  etc.,  25  N.  Y.  123,  82  Am.  Dec.  326;  Ahem 
R.  Co.  V.  Slaughter,  167  Ind.  330,  79  v.  Oregon  Telephone,  etc.,  Co.,  24  Ore. 
N.  E.  186,  119  A.  S.  R.  503,  7  L.R.A.  276,  33  Pac.  403,  35  Pac.  549,  22 
(N.S.)  597;  Pennsylvania  Co.  v.  Do-  L.R.A.  635;  Townsend  v.  Boyd,  217 
Ian,  6  Ind.  App.  109,  32  N.  E.  802,  Pa.  St.  386,  66  Atl.  1099,  12  L.R.A. 
41  A.  S.  R.  289;  Pence  v.  Beckman,  (N.S.)  1148;  Cock  v.  Taylor,  2  Overt, 
n  Ind.  App.  263,  39  N.  E.  1G9,  54  (Tenn.)  49,  5  Am.  Dec.  650;  Gulf, 
A.  S.  R.  505  and  note;  Consolidated  etc.,  R.  Co.  v.  Wilson,  79  Tex.  371, 
Stone  Co.  v.  Williams,  26  Ind.  App.  15  S.  W.  280,  23  A.  S.  R.  345,  11 
131,  57  N.  E.  558,  84  A.  S.  R.  278;  L.R.A.  486;  Steele  v.  Bates,  2  Aikens 
Gossom  V.  Badgett,  6  Bush  (Ky.)  97,  (Vt.)  338,  16  Am.  Dec.  720;  Nash 
99  Am.  Dec.  658;  Dudley  v.  Lindsey,  v.  Skinner,  12  Vt.  219,  36  Am.  Dec. 
9  B.  Mon.  (Ky.)  486,  50  Am."  Dec.  338;  Drown  v.  Forrest,  63  Vt.  557, 
522 ;  Western  Union  Tel.  Co.  v.  Corso,  22  Atl.  612,  14  L.R.A.  80 ;  McDuffee 
121  Ky.  322,  89  S.  W.  212,  11  Ann.  v.  Boston,  etc.,  R.  Co.,  81  Vt.  52,  69 
Cas.  1065 ;  Osgood  v.  Lewis,  2  Har.  &  Atl.  124,  130  A.  S.  R.  1019 ;  Ross  v. 
G.  (Md.)  495,  18  Am.  Dec.  317;  Con-  Overton,  3  Call  (Va.)  309,  2  Am.  Dec. 
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to  be  made  conforming  pleadings  to  proofs.**  Accordingly,  they  gen- 
erally regard  technical  variances  as  cured  by  such  amendments,*' 
or  as  waived  by  proceeding  to  trial  or  reference  without  raising  the 
objection.**  Especially  are  variances  cured  by  verdict  in  common 
with  all  defects  that  do  not  go  to  some  vital  defect  in  the  cause  of 
action  or  defense.*^ 

154.  Averments  and  Proof  in  Contract  and  Tort. — ^It  is  a  rule  at 
common  law  that  the  plaintiff,  in  all  actions  ex  contractu,  to  recover 
must  establish  his  cause  of  action  against  all  of  the  defendants;  ** 
but  the  rule  in  actions  for  torts  is  different.*'  However,  when  a  joint 
tort  is  charged,  a  joint  tort  must  be  proved,  in  order  to  sustain  the 
action.  The  allegation  and  the  proof  must  agree  in  cases  of  tort, 
as  in  other  cases.*® 

155.  Variance  between  Writ  and  Declaration. — The  rule  is 
declared  that  a  variance  between  the  writ  and  the  declaration  can  be 
taken  advantage  of  only  by  a  plea  in  abatement,  and  it  cannot  be 
filed  until  the  writ  is  made  a  part  of  the  record  by  demanding  oyer 
thereof.     Such  an  objection  cannot  be  raised  by  demurrer. *•     But 

552;  Mowry  v.  Miller,  3  Leigh  (Va.)  Tank,  12  Wis.  276,  78  Am.  Dec.  737. 

561,  24  Am.  Dec.  680;  Culpepper  Ag-  13.  Gormley  v.  Bunyan,  138  U.  S. 

ricultural,  etc.,  Soc.  v.  Digges,  6  Rand.  623,  11  S.  Ct.  453,  34  U.  S.  (L.  ed.) 

(Va.)  165,  18  Am.  Dec.  708;  Ritchie  1086;  Hall  v.  Henderson,  134  Ala.  455, 

V.   Carpenter,  2  Wash.  512,  28  Pae.  32   So.  840,   63   L.R.A.   673;   Wright 

380,  26  A.  S.  R.  877;  Butterworth  v.  v.  London  F.  Ins.  Co.,  12  Mont.  474, 

Teale,  54  Wash.  14,  102  Pac.  768,  18  31  Pac.  87,  19  L.R.A.  211;  Kuhn  v. 

Ann.   Cas.   854;   Clay  v.   St.   Albans,  Brownfleld,  34  W.  Va.  252,  12  S.  E. 

43  W.  Va.  539,  27  S.  E.  368,  64  A.  519,  11  L.R.A.  700. 

S.  R.  883;  Maukin  V.Jones,  63  W.Va.  14.  Dow  v.   Blake,  148  111.   76,  35 

373,  60   S.   E.  248,  15  L.R.A. (N.S.)  N.  E.  761,  39  A.  S.  R.  156;  Chandler 

214;  Wilkinson  v.  Kanawha,  etc..  Coal,  v.  Walker,  21  N.  H.  282,  53  Am.  Dec. 

etc.,  Co.,  64  W.  Va.  93,  61  S.  E.  875,  202;  Waterman  v.  Connecticut,  etc.,  R. 

20  L.R.A.(N.S.)  331 ;  Knicely  V.  West  Co.,   30   Vt.   610,  73  Am.   Dec.   326; 

Virginia  Midland  R.  Co.,  64  W.  Va.  Sawyer  v.  Corse,  17  Grat  (Va.)  230, 

278,  61  S.   E.   811,  17  L.R.A. (N.S.)  94  Am.  Dec.  445. 

370;  Fisk  v.  Tank,  12  Wis.  276,  78  15.  Drew  v.  Towle,  30  N.  H.  531, 

Am.  Dec.  737;  Shiiraan  v.  Steinel,  129  64  Am.  Dec.  309.    See  generally,  infra, 

Wis.  422,  109  N.  W.  74,  116  A.  S.  R.  par.  158,  as  to  waiver  of  all  formal 

961,  9  Ann.  Cas.  1064,  7  L.R.A.  (N.S.)  and  insubstantial  defects  by  proceed- 

1048.  ing  to  trial  on  the  merits  without  ob- 

Notes:   L.R.A.1916D  843;  21  Ann.  jection. 

Cas.  671-72.  16.  Swift  v.  Tatner,  89  Ga.  660,  15 

And  see  Fires,  vol.  11,  p.  955.  S.  E.  842,  32  A.  S.  R.  101;  Griffith  v. 

12.  Chicago,  etc.,  R.  Co.  v.  Voelker,  Furry,  30  111.  251,  83  Am.  Dee.  186. 

129   Fed.   522,  65   C.   C.   A.   226,  70  17.  Griffith  v.  Furry,  30  111.  251,  83 

L.R.A.  264;  Murphy  v.  Wilson,  44  Mo.  Am.  Dec.  186. 

313,  100  Am.  Dec.  290;   Hopkins  v.  18.  Gossom     v.     Badgett,    6    Bush 

Atlantic,   etc.,   R.    Co.,   36   N.   H.   9,  (Ky.)    97,  99   Am.   Dec.  658;   Weist 

72  Am.  Dec.  287;  Bedford  v.  Terhune,  v.  Electric  Traction  Co.,  200  Pa.  St. 

30  N.  Y.  453,  86  Am.  Dec.  394;  Clark  148,  49  ^tl.  891,  58  L.R.A.  666. 

V.  Cross,  51  Wash.  231,  98  Pac.  607,  19.  Snyder  v.  Philadelphia  Co.,  54 

16  Ann.  Cas.  489  and  note;  Fisk  v.  W.  Va.  149,  46  S.  E.  366,  102  A.  S. 
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variances  between  the  writ  and  declaration  cannot  be  taken  advantage 
of  in  the  court  below,  after  the  defendant  has  pleaded.*^  It  has  been 
held  that  the  entry  of  a  motion  to  quash  the  writ  or  dismiss  the  suit 
is  not  such  appearance  as  waives  variance  of  this  character.*  And 
under  the  old  forms  of  pleading  a  variance  between  writ  and  declara- 
tion would  be  cured  by  verdict.*   . 

XVII.  Waiver  and  Aider  by  Verdict 

156.  Defects  Affecting  Validity  of  Cause. — It  is  a  general  rule 
that  a  defect  appearing  on  the  face  of  the  complaint  which  affects 
the  validity  of  the  cause  of  action  cannot  be  waived  either  by  failing 
to  demur  or  by  answering  over,'  unless  the  defect  is  aided  or  cured 
by  the  answer  or  the  subsequent  proceedings.*  Hence  it  is  the  general 
rule  that  an  objection  for  a  defect  of  this  inherent  chai-acter  may 
be  urged  at  any  time,*  as  by  objecting  to  the  introduction  of  evi- 
dence, by  motion  in  arrest  of  judgment,  by  motion  for  judgment 
non  obstante  veredicto,  or  by  writ  of  error.*  However,  the  facts  and 
circumstances  may  be  such  that  it  may  be  competent  for  a  party 
to  admit  the  legal  sufficiency  of  the  cause  of  action  with  which  he 
is  charged  by  the  pleading,  and  only  put  his  adversary  on  proof 
of  its  existence  in  point  of  fact.'  And  when  the  point  as  to  the  legal 
insufficiency  of  a  pleading  is  made  in  the  appellate  court  for  the 
first  time,  the  objection  is  regarded  with  disfavor,  and  every  reason- 

R.  941,  1  Ann.  Cas.  226,  63  L.B.A.  Am.  Rep.  628;  Moore  v.  Halliday,  43 

896.  Ore.  243,  72  Pac.  801,  99  A.  S.  R. 

20.  Chirac  v.  Reinicker,  11  Wheat.  724;  Johnson  v.  Vickers,  139  Wis.  145, 

280,  6  U.  S.  (L.  ed.)  474.  120  N.  W.  837,  131  A.  S.  R.  1046, 

1.  Schoonhoven  v.  Gott,  20  111.  46,  21  L.R.A.(N.S.)   359;  Grover  Irriga- 
71  Am.  Dec.  247.  tion,  etc.,  Co.  v.  Lovella  Ditch,  etc.,  Co., 

2.  Wilms  V.  White,  26  Md.  380,  90  21  Wyo.  204,  131  Pac.  43,  Ann.  Cas. 
Am.  Dec.  113.  1915D  1207,  L.R.A.1916C  1275. 

3.  Williamson  v.  Liverpool,  etc.,  Ins.  Note :  Ann.  Cas.  1913B  390. 

Co.,  141  Fed.  54,  72  C.   C.  A.  542,  4.  Grover  Irrigation,  etc.,  Co.  v.  Lo- 

6  Ann.   Cas.  402;   Gregory  v.  Ford,  vella  Ditch,  etc.,  Co.,  21  Wyo.  204, 

14  Cal.  138,  73  Am.  Dec.  639 ;  Valley  131  Pac.  43,  Ann.  Cas.  1915D  1207, 
Lumber,  etc.,  Co.  v.  Driessel,  14  Idaho  L.R.A.1916C  1275. 

662,  93  Pac.  765,  13  Ann.   Cas.  63,       5.  Ellinghouse  v.  Ajax  Live  Stock 

15  L.R.A.(N.S.)  299;  Chambers  v.  Co.,  61  Mont.  275, 152  Pac.  481,  L.R. A. 
Chalmers,  4  Gill  &  J.  (Md.)  420,  23  1916D  836;  Moulton  v.  Cornish,  138 
Am.  Dec.  572;  Wentworth  v.  Went-  K  Y.  133,  33  N.  E.  842,  20  L.R.A. 
worth,  2  Minn.  277,  72  Am.  Dec.  97;  370;  Fowler  v.  Stoneum,  11  Tex.  478, 
Marx,  etc.,  Co.  v.  Watson,  168  Mo.  62  Am.  Dec.  490. 

133,  67  S.  W.  391,  90  A.  S.  R.  440,       Note:  Ann.  Cas.  1913B  390. 
56  L.R. A.  951;  Jones  v.  Kansas  City,       6.  Grover  Irrigation,  etc.,  Co.  v.  Lo- 
etc,  R.  Co.,  178  Mo.  528,  77  S.  W.  vella  Ditch,  etc.,  Co.,  21  Wyo.  204, 131 
890,  101  A.  S.  R.  434;  Ellinghouse  v.   Pac.  43,  Ann.  Cas.  1915D  1207,  L.R.A. 
Ajax  Live  Stock  Co.,  51  Mont.  275,   1916C  1275. 

152  Pac.  481,  L.R.A.1916D  836;  Wil-  7.  Reid  v.  Edmonds,  7  Port.  (Ala.) 
son  v.  Lineberger,  94  N.  C.  641,  55  508,  31  Am.  Dec.  720. 
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able  deduction  will  be  drawn  from  the  facts  stated  in  order  to  uphold 
the  pleading.^  Objection  may  also  be  raised  where  the  vital  defect 
is  baaed  on  want  of  jurisdiction  in  the  court  over  the  subject  matter 
of  the  action.*  But  this  rule  does  not  apply  to  the  matter  of  juris- 
diction of  the  person — a  subject  of  consent,  or  waiver  by  appearance 
and  pleading  to  process.^® 

157.  Aider  by  Verdict;  Effect  of  Default  Judgments. — ^Where  a 
defect  is  vital  to  the  cause  of  action,  as  where  the  complaint  is  insuffi- 
cient to  support  an  action,  or  the  court  is  without  jurisdiction  to 
entertain  it,  the  defect  cannot  be  cured  by  vefdict,^^  differing  in  this 
respect  from  defects  of  a  formal  nature,  which,  being  subject  to 
waiver,**  are  cured  by  verdict.*'     A  generally  accepted  statement 

• 

8.  Ellinghouse  v.  Ajax  Live  Stock  Gilmor,  3  Ear.  A  J.  (Md.)  383,  6 
Co.,  51  Mont.  275, 152  Pac.  481,  L.B.A.  Am.  Dec.  502;  Bellas  v.  Hays,  5  Serg. 
1916D  836.  &  R.    (Pa.)    427,  9  Am.   Dec.   385; 

9.  In  re  Atlantic  City  R.  Co.,  164  Anderson  v.  Read,  2  Overt.  (Tenn.) 
U.  S.  633,  17  S.  Ct.  208,  41  U.  S.  205,  5  Am.  Dec.  661  (stating  the  rule) ; 
(L.  ed.)  579;  Valley  Lumber,  etc.,  Co.  Chichester  v.  Yass,  1  Call  (Ya.)  83, 
V.  Driessel,  13  Idaho  662,  93  Pac.  765,  1  Am.  Dec.  509;  Austin  v.  Whitlock, 
13  Ann.  Cas.  63, 15  L.R.A.(N.S.)  299.    1  Munf.  (Ya.)  487,  4  Am.  Dec.  560; 

10.  Cartwright  v.  Chabert,  3  Tex.  Stony  Creek  Lumber  Co.  v.  Fields,  102 
261,  49  Am.  Dec.  742.  See  also  supra,  Ya.  1,  45  S.  E.  797, 1  Ann.  Cas.  242. 
par.  140.  Note :  21  Ann.  Cas.  242. 

11.  Turner  v.  Bank  of  North  Ameri-  And  see  Bridges,  vol.  4,  p.  230. 
ca,  4  Dall.  8,  1  U.  S.  (L.  ed.)  718;  12.  See  infra,  par.  158. 
Garland  v.  Davis,  4  How.  131, 11  U.  S.  13.  Brown  v.  Barry,  3  Dall.  365, 
(L.  ed.)  907;  Townsend  v.  Jennison,  1  U.  S.  (L.  ed.)  638;  Garland  v.  Davis, 
7  How.  706,  12  U.  S.  (L.  ed.)  880;  4  How.  131,  11  U.  S.  (L.  ed.)  907 
Washington  v.  Ogdcn,  1  Black  450,  17  (stating  the  rule) ;  Stockton  v.  Bishop, 
U.  S.  (L.  ed.)  203;  Pontiac  v.  Talbot  4  How.  155,  11  U.  S.  (L.  ed.)  918; 
Pav.  Co.,  94  Fed.  65,  36  C.  C.  A.  Lafayette  Ins.  Co.  v.  French,  18  How. 
88,  48  L.R.A.  326;  Martin  v.  Webb,  5  404,  15  U.  S.  (L.  ed.)  451;  De  Sobry 
Ark.  72,  39  Am.  Dec.  363;  Arnold  v.  v.  Nicholson,  3  Wall.  420,  18  U.  S. 
American  Ins.  Co.,  148  Cal.  660,  84  (L.  ed.)  263 ;  Laber  v*  Cooper,  7  Wall. 
Pac.  182,  25  L.R.A.(N.S.)  6;  Whipple  565,  19  U.  S.  (L.  ed.)  151;  Erskine 
V.  Fuller,  11  Conn.  582,  29  Am.  Dec.  v.  Hohnbach,  14  Wall.  613,  20  U.  8. 
330;  Chicago,  etc.,  R.  Co.  v.  Hines,  (L.  ed.)  745 ;  Wills  v.  Claflin,  92  U.  S. 
132  ni.  161,  23  N.  E.  1021,'  22  A.  135,  23  U.  S.  (L.  ed.)  490;  Lincoln 
S.  R.  515;  Shreffler  v.  Nadelhoffer,  133  v.  Cambria  Iron  Co.,  103  U.  S.  412, 
lU.  536,  25  N.  E.  630,  23  A.  S.  R.  626  26  U.  S.  (L.  ed.)  518;  Friedenstein  v. 
(stating  the  rule) ;  McFadin  v.  David,  United  States,  125  U.  S.  224,  8  S.  Ct. 
78  Ind.  445,  41  Am.  Rep.  587;  Bowlus  838,  31  U.  S.  (L.  ed.)  736;  Pahner  v. 
v.  Phenix  Ins.  Co.,  133  Ind.  106,  32  Arthur,  131  U.  S.  60,  9  S.  Ct.  649, 
N.  E.  319,  20  L.R.A.  400;  Pittsburg,  33  U.  S.  (L.  ed.)  87;  Keator  Lumber 
etc.,  R.  Co.  V.  Moore,  152  Ind.  345,  Co.  v.  Thompson,  144  U.  S.  434,  12 
53  N.  E.  290,  44  L.R.A.  638;  HaU  v.  S.  Ct.  669,  36  U.  S.  (L.  ed.)  495; 
Bank  of  Com.,  5  Dana  (Ky.)  258,  Forsyth  v.  Vehmeyer,  177  U.  S.  177, 
30  Am.  Dec.  686;  CaUahan  v.  Louis-  20  S.  Ct.  623,  44  U.  S.  (L.  ed.)  723; 
ville  First  Nat.  Bank,  78  Ky.  604,  39  Martin  v.  Webb,  5  Ark.  72,  39  Am. 
Am.  Rep.  262 ;  Connecticut  F.  Ins.  Dec.  363  (stating  the  rule) ;  St.  Louis, 
Co.  V.  Moore,  154  Ky.  18,  156  S.  W.  etc.,  R.  Co.  v.  Triplett,  54  Ark.  289, 
867,  Ann.  Cas.  1914B  1106;  Walsh  v.  15  S.  W.  831, 16  S.  W.  266, 11  L.R.A. 
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of  this  rule  is  that  where  there  is  any  defect,  imperfectioD,  or  omission 
in  pleading,  whether  in  substance  or  form,  which  would  have  been 
a  fatal  objection  on  demurrer,  yet  if  the  issue  joined  be  such  as 
necessarily  required,  on  the  trial,  proof  of  the  facts  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to  be 
presumed  that  either  the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given  the  verdict,  such  defect,  imperfection,  or  omis- 
sion is  cured  by  the  verdict.**     A  plaintiff  may,  of  course,  before 

773;    Nichols    v.    Blakeslee,    2    Day  33  A.  S.  R.  604;  EUinghouse  v.  Ajax 

(Conn.)    218,   2  Am.   Dec.   95;    Sim-  Live   Stock   Co.,  61   Mont.   275,  152 

monds  v.  Holmes,  61  Conn.  1,  23  Atl.  Pac.  481,  L.R.A.1916D  836:  Mapstrick 

702,  15  L.R.A.  253;  Seery  v.  Water-  v.  Ramge,  9  Neb.  390,  2  JST.  W.  739, 

bury,  82  Conn.  567,  74  Atl.  908,  18  31  A.  S.  R.  415;  Drew  v.  Towle,  30 

Ann.  Cas.  73,  25  L.R.A.(N.S.)    681;  N.  H.  531,  64  Am.  Dec.  309 ;  Delaware, 

Baldwin  v.  Banks,  20  111.  48,  71  Am.  etc.,  R.,  Co.  v.  Salmon,  39  N.  J.  L.  299, 

Dec.  249;  Pearce  v.  Foote,  113  111.  228,  23  Am.  Rep.  214;  Canavan  v.  Cana- 

55  Am.  Rep.  414;  Shreffler  v.  Nadel-  van,  17  N.  Mex.  503,  131  Pac.  493, 

hoffer,  133  111.  536,  25  N.  E.  630,  23  Ann.  Cas.  1915B  1064;  Bayley  v.  On- 

A.  S.  R.  626  (stating  the  rule) ;  Pitts-  ondaga  County  Mut.  Ins.  Co.,  6  Hill 

burgh,  etc.,  R.  Co.  v.  Chicago,  242  III.  (N.  Y.)  476,  41  Am.  Dec.  759;  Erwin 

178,  89  N.  E.  1022,  134  A.  S.  R.  316,  v.  Shaffer,  9  Ohio  St.  43,  72  Am.  Dec. 

44    L.R.A.(N.S.)    358;    Pennsylvania  613;  Scott  v.  Christenson,  79  Ore.  223, 

Co.  V.  Congdon,  134  Ind.^226,  33  N.  E.  89  Pac.  376, 124  A.  S.  R.  1041;  Chest- 

795,  39  A.  S.  R.  251;  Chicago,  etc.,  nut  Hill,  etc..  Turnpike  Co.  v.  Rutter, 

R.  Co.  V.  Wolcott,  141  Ind.  267,  39  4  Serg.  &  R.  (Pa.)  6,  8  Am.  Dec.  675; 

N.  E.  451,  50  A.  S.  R.  320;  Crossen  Friedly  v.  Scheetz,  9  Serg.  &  R.  (Pa.) 

V.   White,  19   la.  109,  87   Am.   Dec.  156,  11  Am.  Dec.  691;  Miles  v.  Old- 

420  and  note;  Winstead  v.  Hicks,  135  field,  4  Yeates  (Pa.)  423,  2  Am.  Dec. 

Ky.  154,  121  S.  W.  1018,  135  A.  S.  412;  Carson  v.  Hunt,  14  Pa.  St.  510. 

R.   446;    Connecticut  F.   Ins.   Co.   v.  53  Am.  Dec.  568 ;  Mitchell  v.  Welch,  17 

Moore,  154  Ky.  18,  156  S.  W.  867,  Pa.  St.  339,  55  Am.  Dec.  557 ;  Rippv  v. 

Ann.  Cas.  1914B  1106;  Myers  v.  SaN  Southern   R.   Co.,  80   S.   C.   639,"^  61 

try,  163  Ky.  481, 173  S.  W.  1138,  Ann.  S.  E.  1010,  21  L.R.A.(N.S.)  601;  San- 

Cas.  1916E  1134;  Bryan  v.  Moore,  11  ders  v.  Young,  1  Head   (Tenn.)   219, 

Mart.   0.  S.    (La.)   26,  13  Am.  Dec.  73  Am.  Dec.  175;  Anderson  v.  Read,  2 

347;  Lane  v.  Maine  Mut.  F.  Ins.  Co.,  Overt.   (Tenn.)   205,  5  Am.  Dec.  661 

12  Me.  44,  28  Am.  Dec.  150;  Osgood  (stating  the  rule);  Bliss  v.  Arnold,  8 

V.  Lewis,  2  Har.  &  G.  (Md.)  495,  18  Vt.  252,  30   Am.  Dec.  467;   May  v. 

Am.   Dec.   317;    Baker  v.   Baker,   13  North   Carolina   State   Bank,   2  Rob. 

Mete.  (Mass.)  125,  46  Am.  Dec.  725;  (Va.)  56,40  Am.  Dec.  726;  McGHamerv 

Wentworth  v.  Wentworth,  2  Minn.  277,  v.  Jackson,  67  W.  Va.  417,  68  S.  E". 

72  Am.  Dec.  97;  Harmon  v.  James,  7  105,  21  Ann.  Cas.  239  and  note. 
Smedes  &  M.  (Miss.)  Ill,  45  Am.  Dec.       Notes:  27  Am.  Dec.  148;  49  L.R.A. 

296;  Roper  v.  Clay,  18  Mo.  383,  59  (N.S.)   454. 
Am.  Dec.  314;  Richardson  v.  Farmer,       See  generally.  Verdict. 
36  Mo.  35,  88  Am.  Dec.  129  and  note;       14.  Martin  v.  Webb,  5  Ark.  72,  39 

Bassett   v.    St.   Joseph,   53  Mo.   290,  Am.  Dec,  363;   Chicago,  etc.,  R.  Co. 

14  Am.   Rep.  446;   Johnson   v.   Mis-  v.  Hines,  132  111.  161,  23  N.  E.  1021, 

souri    Pac.    R.    Co.,   96   Mo.    340,    9  22  A.  S.  R.  515;  Lane  v.  Maine  Mut. 

S.  W.  790,  9  A.  S.  R.  351 ;  Carter  v.  F.  Ins.  Co.,  12  Me.  44,  28  Am.  Dec. 

Butler,  264  Mo.  306,  174  S.  W.  399,  150;  Roper  v.  Clay,  18  Mo.  383,  69 

Ann.   Cas.   1917A   483;    Raymond  v.  Am.  Dec.  314;  Richardson  v.  Farmer, 

Mimsette,  12  Mont.  561,  31  Pac.  637,  36  Mo.  35,  88  Am.  Dec.  129. 
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verdict^  discontinue  a  count  in  his  declaration,  and  waive  the  issues 
joined  thereon.**  A  judgment  by  default  cures  no  other  defects 
than  those  of  form.  For  example  improper  misjoinder  of  two  causes 
of  action  is  not  cured  by  plea  and  judgment,  where  the  defendant 
pleaded  the  general  issue  and  then  suffered  judgment  by  default*^ 
158.  Formal  Defects  and  Objections  Not  Reaching  to  Merits. — All 
defects  of  a  formal  nature,  and  generally  all  defects  of  a  nature 
not  affecting  the  vitality  of  a  pleading  or  going  to  the  question  of 
jurisdiction  of  the  subject  matter  as  explained  in  the  preceding  para- 
graph, are  waived  unless  brought  to  the  attention  of  the  trial  court 
by  demurrer,  where  that  is  the  course  prescribed,*'  or  where  no 
motion  aimed  at  such  defect  is  made  in  that  court;  *®  or  where,  the 

15.  Hughes  V.  Moore,  7  Cranch  176,  422  and  note;  Anderson  v.  Acheson, 
3  U.  S.  (L.  ed.)  307.  132  la.  744,  110  N.  W.  335,  9  L.RA. 

16.  Whipple  V.  Fuller,  11  Conn.  582,  (N.S.)  217;  Coulson  v.  Wing,  42  Kan. 
29  Am.  Dec.  330.  507,  22  Pac.  570,  16  A.  S.  R.  503 ; 

17.  United  States  v.  Morris,  10  Graves  v.  Lebanon  Nat.  Bank,  10  Bush 
Wheat.  246,  6  U.  S.  (L.  ed.)  314;  (Ky.)  23, 19  Am.  Rep.  50;  Metcalfe  v. 
Wallace  v.  Loomis,  97  U.  S.  146,  24  Brand,  86  Ky.  331,  5  S.  W.  773,  9 
U.  S.  (L.  ed.)  895;  Tootle  v.  Coleman,  A.  S.  R.  282;  Kenney  v.  Dow,  10  Mart. 
107  Fed.  41,  46  C.  C.  A.  132,  57  L.R.A.  0.  S.  (La.)  577,  13  Am.  Dec.  342; 
120;  Reid  v.  Edwards,  7  Port.  (Ala.)  State  V.  Webster  Parish  Police  Jury, 
508,  31  Am.  Dec.  720;  American  Free-  120  La.  163,  45  So.  47,  124  A.  S.  R. 
hold  Land  Mortg.  Co.  v.  Sewell,  92  430,  14  L.R.A.(N.S.)  794;  Smith  v. 
Ala.  163,  9  So.  143,  13  L.R.A.  299;  Cooke,  31  Md.  174,  100  Am.  Dec.  58; 
Auditor  v.  Woodruff,  2  Ark.  73,  33  Tapley  v.  Tapley,  10  Minn.  448,  83 
Am.  Dec.  368 ;  Wallace  v.  Collins,  5  Am.  Dec.  76 ;  Johnson  v.  Missouri  Pac. 
Ark.  41,  39  Am.  Dec.  359;  Martin  v.  R.  Co.,  96  Mo.  340,  9  S.  W.  790,  9 
Webb,  5  Ark.  72,  39  Am.  Dec.  363;  A.  S.  R.  351;  Wagner  v.  Missouri 
Murphy  v.  Myar,  95  Ark.  32,  128  S.  Pac.  R.  Co.,  97  Mo.  612, 10  S.  W.  486, 
W.  359,  Ann.  Cas.  1912A  573;  Beard  3  L.R.A.  156;  Jones  v.  Kansas  City, 
V.  Knox,  6  Cal.  252,  63  Am.  Dec.  125  etc.,  R.  Co.,  178  Mo.  528,  77  S.  W. 
and  note;  Grain  v.  Aldrich,  38  Cal.  890,  101  A.  S.  R.  434;  Jobst  v.  Hay- 
514,  99  Am.  Dec.  423;  Great  Western  den,  84  Neb.  735,  121  N.  W.  957,  50 
Min.  Co.  V.  Woodmas  of  Alston  Min.  L.R.A,(N.S.)  501;  Zabriskie  v.  Smith, 
Co.,  12  Colo.  46,  20  Pac.  771,  13  A.  13  N.  Y.  322,  64  Am.  Dec.  551;  Blos- 
S.  R.  204;  Orman  v.  Mannix,  17  Colo,  son  v.  Barrett,  37  N.  Y.  434,  97  Am. 
564,  30  Pac.  1037,  31  A.  S.  R.  340,  Dec.  747  and  note;  Baxter  v.  Mc- 
17  L.R.A.  G02;  Grimes  v.  Greenblatt,  Donnell,  155  N  Y.  83,  49  N.  E.  667, 
47  Colo.  495,  107  Pac.  1111,  19  Ann.  40  L.R.A.  670;  Valiquette  v.  Clark 
Cas.  608;  Henry  v.  Spitler,  67  Fla.  Bros.  Coal  Min.  Co.,  83  Vt.  538,  77 
146,  64  So.  745,  Ann.  Cas.  1916E  Atl.  869,  138  A.  S.  R.  1104,  34  L.R.A. 
1267 ;  Valley  Lumber,  etc.,  Co.  V.  Dries-  (N.S.)  440;  Snyder  v.  Philadelphia 
sel,  13  Idaho  662,  93  Pac.  765, 13  Ann.  Co.,  54  W.  Va.  149,  46  S.  E.  366, 
Cas.  63,  15  L.R.A.(N.S.)  299;  Great  102  A.  S.  R.  941,  1  Ann.  Cas.  225, 
Western  R.  Co.  v.  Helm,  27  111.  198,  63  L.R.A.  896;  Hoff  v.  Olson,  101  Wis. 
81  Am.  Dec.  226;  Riser  v.  Snoddy,  7  118,  76  N.  W.  1121,  70  A.  S.  R.  903. 
Ind.  442,  65  Am.  Dec.  740 ;  Western  18.  Orman  v.  Mannix,  17  Colo.  554, 
Union  Tel.  Co.  v.  State,  165  Ind.  492,  30  Pac.  1037,  31  A.  S.  R.  340,  17 
76  N.  E.  100,  6  Ann.  Cas.  880,  3  L.R.A.  602;  Sessinghaus  Milling  Co.  v. 
L.R.A.(N.S.)  153 ;  Wimer  V.  AUbaugh,  Hanebrink,  247  Mo.  212,  152  S.  W. 
78  la.  79,  42  N.  W.  587,  16  A.  S.  R.  354,  Ann.  Cas.  1914B  875. 

617 


§  158  PLEADING  21  R.  C.  L. 

defect  not  appearing  on  the  face  of  the  complaint,  it  is  not  urged  by 
answer ;  *•  or  where  the  pleading  was  not  amended  when  an  amend- 
ment should  have  been  made.*®  And  this  is  the  controlling  prin- 
ciple as  to  all  formal  defects  in  pleading  even  though  the  defect  is 
sought  to  be  reached  by  a  demurrer  for  want  of  facts  sufficient  to 
constitute  a  cause  of  action.*  It  is  obvious  from  the  general  prin- 
ciple stated  that  if  the  defendant  answers  to  the  merits  without  rais- 
ing the  formal  objection,  it  is  waived.*  And  the  same  result  is 
effected  if  he  proceeds,  without  objection,  to  trial  on  the  merits;' 

19.  Tapley  v.  Tapley,  10  Minn.  448,  Ins.  Co.  v.  Dalrymple,  25  Md.  242, 
83  Am.  Dec.  76;  State  v.  Bright,  224  89  Am.  Dec.  779;  Cooke  v.  England, 
Mo.  514, 123  S.  W.  1057,  135  A.  S.  R.  27  Md.  14,  92  Am.  Dec.  618;  South- 
552,  20  Ann.  Cas.  955;  Zabriske  v.  em  Exp.  Co.  v.  Hunnicutt,  54  Miss. 
Smith,  13  N.  Y.  322,  64  Am.  Dec.  551;  566,  28  Am.  Rep.  385;  Gelatt  v.  Ridge, 
Meyer  v.  Barth,  97  Wis.  352,  72  N.  W.  117  Mo.  553,  23  S.  W.  882,  38  A.  S. 
748,  65  A.  S.  R.  124.  R.  683;   Seffert  v.  Northern  Pac.  R. 

20.  Liverpool,  etc.,  Ins.  Co.  v.  Gun-  Co.,  49  Ore.  95,  88  Pac.  962,  12  Ann. 
ther,  116  U.  S.  113,  6  S.  Ct.  306,  29  Cas.  883;  Hart  v.  Wethers,  1  Pen.  & 
U.  S.  (L.  ed.)  575;  Carson  v.  Hunt,  W.  (Pa.)  285,21  Am.  Dec.  382;  Drago 
14  Pa.  St.  510,  53  Am.  Dec.  568.  v.  Meso,   1   Spears  L.    (S.   C.)    212, 

1.  Deegan  v.  Deegan,  22  Nev.  185,  40  Am.  Dec.  592;  Anderson  v.  Read, 
37  Pac.  360,  58  A.  S.  R.  742.  2   Overt.    (Tenn.)    206,   5   Am.   Dec. 

2.  United  States  v.  Morris,  10  561;  Culpepper  Agricultural,  etc.,  Soc. 
Wheat.  283,  6  U.  S.  (L.  ed.)  323;  v.  Digges,  6  Rand.  (Va.)  165,  18  Am. 
Wright  v.  Hollingsworth,  1  Pet.  165,  Dec.  708;  Snyder  v.  Philadelphia  Co., 
7  U.  S.  (L.  ed.)  96;  United  States  v.  54  W.  Va.  149,  46  S.  E.  366,  102  A. 
422  Casks  of  Wine,  1  Pet.  547,  7  U.  S.  S.  R.  941,  1  Ann.  Cas.  225,  63  L.R.A. 
(L.  ed.)  257;  McKenna  v.  Fisk,  1  896.  See  also  Carriers,  vol.  5,  p.  73; 
How.  241, 11  U.  S.  (L.  ed.)  117;  Mor-  Damages,  vol.  8,  p.  623.  And  see 
sell  v.  Hall,  13  How.  212,  14  U.  S.  (L.  generally.  Waiver. 

ed.)  117;  Bell  v.  Mobile,  etc.,  R.  Co.,       3.  Bradstreet   v.    Thomas,    12   Pet. 

4  Wall.  598,  18  U.  S.   (L.  ed.)   338;  59,   9   U.   S.    (L.   ed.)    999;    Bell   v. 

Ware   v.    Bradford,    2   Ala.    676,   36  Mobile,  etc.,  R.  Co.,  4  Wall.  598,  18 

Am.  Dec.  427;  Andrews  v.  McCoy,  3  U.  S.   (L.  ed.)  338;  Aurora  v.  West, 

Ala.  920,  42  Am.  Dec.  669;  White  v.  7  Wall.   82,   19  U.   S.    (L.   ed.)   42; 

Yawkey,  108   Ala.   270,   19   So.   360,  Grand  Chute  v.  Winegar,  15  Wall.  355, 

54  A.  S.  R.  159,  32  L.R.A.  199;  Davie  21  U.  S.   (L.  ed.)  170;  Townsend  v. 

v.  Lloyd,  38  Colo.  250,  88  Pac.  446,  Jennison,  7  How.  706,  12  U.  S.   (L. 

12  Ann.  Cas.  78;  Raney  v.  McRae,  14  ed.)    880;  Morsell  v.  Hall,  13  How. 

Ga.  589,  60  Am.  Dec.  660;  Mineral  212,  14  U.  S.  (L.  ed.)  117;  Kittredge 

Point  R.  Co.  v.  Keep,  22  111.  9,  74  v.  Race,  92  U.  S.  116,  23  U.  S.   (L. 

Am.  Dec.  124;  Smith  v.  Silence,  4  la.  ed.)  488;  Nauvoo  v.  Ritter,  97  U.  S. 

321,  66  Am.  Dec.  137;  Mast  v.  Pearce,  389,  24  U.  S.   (L.  ed.)   1050;  Adams 

58  la.  579,  8  N.  W.  632, 12  N.  W.  597,  v.  Norris,  103  U.  S.   591,  26  U.   S. 

43  A.  S.  R.  125   (holding  that  there  (L.  ed.)    583;  Waples  v.   Hays,  108 

ia  no  waiver  by  pleading  over  where  U.  S.  6,  1  S.  Ct.  80,  27  U.  S.    (L. 

exception  to  ruling  on  the  pleading  is  ed.)   632;  Liverpool,  etc.,  Ins.  Co.  v. 

reserved) ;    Miller   v.    Cavanaugh,   99  Gun  ther,  116  U.  S.  113,  6  S.  Ct.  306, 

Ky.  377,  35  S.  W.  920,  59  A.  S.  R.  29  U.  S.  (L.  ed.)  575;  Keator  Lumber 

463;  Louisville,  etc.,  R.  Co.  v.  Com.,  Co.  v.  Thompson,  144  U.  S.  434,  12 

102  Ky.  300,  43  S.  W.  458,  53  L.R.A.  S.   Ct.  669,  36  U.   S.    (L.  ed.)   495; 

149;  Pascal  v.  Ducros,  8  Rob.   (La.)  Wasatch   Min.   Co.  v.   Crescent  Min. 

112,  41  Am.  Dec.  294;  Maryland  F.  Co.,   148   U.   S.   293,  13  S.   Ct.  600, 
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or  if  the  defect  is  corrected  or  the  omission  supplied  by  his  own  answer 
or  other  pleading;^  or  if  the  objection  has  been  met  by  filing  an 

37  U.  S.  (L.  ed.)  464;  Saltonstall  v.  v.  Buckley,  100  Me.  322,  61  Atl.  774, 
Rnssell,  152  U.  S.  628,  14  S.  Ct.  733,  4  Ann.  Cas.  318,  70  L.R.A.  464;  Tap- 

38  U.  S.  (L.  ed.)  576;  Williamson  v.  pan  v.  Boston  Water  Power  Co.,  157 
Liverpool,  etc.,  Ins.  Co.,  141  Fed.  54,  Mass.  24,  31  N.  E.  703,  16  L.R.A. 
72  C.  C.  A.  542,  5  Ann.  Cas.  402;  353;  Camig  ▼.  Carr,  167  Mass.  544, 
Havelock  Bank  v.  Western  Union  Tel.  46  N.  E.  117,  57  A.  S.  R.  488,  35 
Co.,  141  Fed.  522,  72  C.  C.  A.  580,  L.R.A.  512;  Vaughn  v.  Bridgham,  193 
4  L.R.A.(N.S.)  181;  Alabama  Great  Mass.  392,  79  N.  E.  739,  9  L.R.A. 
Southern  R.  Co.  v.  Arnold,  84  Ala.  (N.S.)  695;  O'Connor  v.  Delaney,  63 
159,  4  So.  359,  5  A.  S.  R.  354;  Comer  Minn.  247,  54  N.  W.  1108,  39  A.  S.  R. 
V.  Way,  107  Ala.  300,  19  So.  966,  54  601;  Downs  v.  Finnegan,  58  Minn. 
A.  S.  R.  93;  Lyman  v.  Walker,  35  113,  59  N.  W.  981,  49  A.  S.  R.  488; 
Cal.  634,  95  Am.  Dec.  152;  Le  Mes-  Ellinghouse  v.  Ajax  Live  Stock  Co., 
nager  v.  Hamilton,  101  Cal.  532,  35  51  Mont.  275,-  152  Pac.  481,  L.R.A. 
Pac.  1054,  40  A.  S.  R.  81;  Hook  v.  1916D  836  and  note;  Oelatt  v.  Ridge, 
Fenner,  18  Colo.  283,  32  Pac.  614,  117  Mo.  553,  23  S.  W.  882,  38  A. 
36  A.  S.  R.  277 ;  Davie  v.  Lloyd,  38  S.  R.  683 ;  Frye  v.  St.  Louis  Iron  Mt., 
Colo.  250,  88  Pac.  446,  12  Ann.  Cas.  etc.,  R.  Co.,  200  Mo.  377,  98  S.  W. 
75;  Venner  v.  Denver  Union  Water  566,  8  L.R.A.(N.S.)  1069;  Farmers, 
Co.,  40  Colo.  212,  90  Pac.  623,  122  etc.,  Ins.  Co.  v.  Dobney,  62  Neb.  213, 
A.  S.  R.  1036;  McCune  v.  Norwich  86  N.  W.  1079,  97  A.  S.  R.  624;  Lowe 
City  Gas  Co.,  30  Conn.  521,  79  Am.  v.  Keens,  90  Neb.  565,  133  N.  W. 
Dec.  278;  Simmonds  v.  Holmes,  61  1127,  Ann.  Cas.  1913B  430;  Jackson 
Conn.  1,  23  Atl.  702,  15  L.R.A.  253;  v.  Demont,  9  Johns.  (N.  Y.)  55,  6 
Richards  v.  New  York,  etc.,  R.  Co.,  Am.  Dec.  259;  Tarbell  v.  Royal  Exch. 
77  Conn.  601,  60  Atl.  295,  69  L.R.A.  Shipping  Co.,  110  N.  Y.  170, 17  N.  E. 
929 ;  Parmelee  v.  Fischer,  22  111.  212,  721,  6  A.  S.  R.  350 ;  Fowler  v.  Bowery 
74  Am.  Dec.  138;  Brown  v.  KeUer,  Sav.  Bank,  113  N.  Y.  450,  21  N.  E. 
32  m.  151,  83  Am.  Dec.  258;  Purple  172,  10  A.  S.  R.  79,  4  L.R.A.  145 
V.  Farrington,  119  Ind.  164,  21  N.  E.  and  note;  Lough  v.  Outerbridge,  143 
543,  4  L.R.A.  535;  LouisviUe,  etc.,  R.  N.  Y.  271,  38  N.  E.  292,  42  A.  S.  R. 
Co.  V.  Corps,  124  Ind.  427,  24  N.  E.  712,  25  L.R.A.  674;  Catholic  Foreign 
1046,  8  L.R.A.  636;  Farmers'  Loan,  Mission  Soc.  of  America  v.  Oussani, 
etc.,  Co.  V.  Canada,  etc.,  R.  Co.,  127  215  N.  Y.  1,  109  N.  E.  80,  Ann.  Cas. 
Ind.  250,  26  N.  E.  784,  11  L.R.A.  1917A  479;  Power  v.  Bowdle,  3  N.  D. 
740;  Couch  v.  State,  169  Ind.  269,  82  107,  54  N.  W.  404,  44  A.  S.  R.  511, 
N.  E.  467,  124  A.  S.  R.  221;  Joy  v.  21  L.R.A.  328;  Texola  First  Bank  v. 
Bitzer,  77  la.  73,  41  N.  W.  575,  3  Terrell,  44  Okla.  719,  145  Pao.  1140, 
KR.A.  184;  Bibbins  v.  Clark,  90  la.  Ann.  Cas.  1917 A  681;  Render  v.  lil- 
230,  57  N.  W.  884,  69  N.  W.  290,  lard,  (Okla.)  160  Pac.  705,  L.R.A. 
29  L.R.A.  278;  Thyssen  v.  Davenport  1917B  1061;  EUis  v.  American  Acad- 
Ice,  etc.,  Co.,  134  la.  749,  112  N.  W.  emy  of  Music,  120  Pa.  St.  608,  15 
177,  13  L.R.A.(N.S.)  572;  Hornick  v.  Atl.  494,  6  A.  S.  R.  739;  Wright  v. 
Union  Pac.  R.  Co.,  85  Kan.  568,  118  Sherman,  3  S.  D.  290,  52  N.  W.  1093, 
Pae.  60,  Ann.  Cas.  1913A  208,  38  17  L.R.A.  792;  Schmidt  v.  Carpenter, 
L.R.A.(N.S.)  826;  Bentley  v.  Bus-  27  S.  D.  412,  131  N.  W.  723,  Ann. 
tard,  15  B.  Mon.  (Ky.)  643,  63  Am.  Cas.  1913D  296;  May  v.  State  Bank, 
Dec.  561;  Hite  v.  Reynolds,  163  Ky.  2  Rob.  (Va.)  56,  40  Am.  Dec.  726; 
602,  173  S.  W.  1108,  Ann.  Cas.  1917B  Green  v.  Tidball,  26  Wash.  338,  67 
619;   Googins  v.   Gilmore,  47  Me.  9,  Pac.   84,  55   L.R.A.   879. 

74    Am.  Deo.  472;   Harris  v.  Morse,  4.  Bradstreet   v.    Thomas,   12    Pet. 

47  Me.  432,  77  Am.  Dec.  269;  Rush  59,  9  U.  S.  (L.  ed.)  999;  United  States 
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amended  pleading;*  or  if  it  has  been  abandoned  by  failure  or  neg- 
lect.* Some  cases  go  further  and  imply  a  waiver  from  the  defend- 
ant's taking  or  consenting  to  a  continuance  as  fully  as  they  do  from 
his  pleading  to  the  action.'  Within  the  general  principles  govern- 
ing waiver,  it  has  been  held  that  demurring  generally  to  the  plaintifiF's 
petition  is  pleading  to  the  merits;  and  hence  after  appearance  at  the 
first  term,  and  demurring  generally  at  a  subsequent  term,  that  it  was 
too  late  to  raise  the  question  of  service  by  motion  or  otherwise.*  But 
where  the  defendant's  default  is  waived  on  condition  that  he  will 
plead  to  the  merits,  he  cannot  file  a  general  demurrer.  In  such  a  case 
a  general  demurrer  is  not  a  plea  to  the  merits.* 

159.  Waiver  Following  Overruling  of  Demurrer. — Even  though 
a  formal  objection  is  raised  by  demurrer,  the  defect  is  waived  where 
the  demurrer  is  overruled  and  the  demurrant,  accordingly  as  he  was 
the  defendant  or  the  plaintiff,   answers  over  on   the   merits,^*   or 

V.  Boyd,  5  How.  29, 12  U.  S.  (L.  ed.)  v.  Merchants'  Nat.  Bank,  48  Ark.  454, 

36;  Stallings  v.  Newman,  26  Ala.  300,  3  S.  W.  805,  3  A.  S.  R.  241;  Tillmore 

62  Am.  Dec.  723;  South  East  R.  Co.  v.  Wells,  10  Colo.  228,  15  Pac.  343. 

V.  Evansville,  etc.,  R.   Co.,  169  Ind.  3  A.   S.   R.  567  and  note;   Lang  v. 

339,  82  N.  E.  765,  14  Ann.  Cas.  214,  Wyant,   25   Colo.   551,   56   Pac.   565, 

13  L.R.A.(N.S.)  916.  71  A.  S.  R.  145;  Seerie  v.  Brewer,  40 

5.  Williamson  v.  Liverpool,  etc.,  Colo.  299,  90  Pac.  508,  122  A.  S.  R. 
Ins.  Co.,  141  Fed.  54,  72  C.  C.  A.  1065;  Franklin  Phosphate  Co.  v.  In- 
542,  5  Ann.  Cas.  402;  Spencer  v.  temational  Harvester  Co.  of  America, 
JEtna  Indemnity  Co.,  231  111.  82,  83  62  Fla.  185,  67  So.  206,  Ann.  Cas. 
N.  E.  102,  12  Ann.  Cas.  323.  1913C  1247;  McClain  v.  Lewiston  In- 

6.  CcBur  d'Alene  Lumber  Co.  v.  terstate  Fair,  etc.,  Ass'n,  17  Idaho  63, 
Thompson,  215  Fed.  8,  131  C.  C.  A.  104  Pac.  1015,  20  Ann.  Cas.  60,  25 
316,  L.R.A.1915A  731;  Hayward  v.  L.R.A.(N.S.)  691;  Shreffler  v.  Nadel- 
Grant,  13  Minn.  165,  97  Am.  Dec.  hoffer,  133  111.  636,  25  N.  E.  630,  23 
228;  Houston  v.  Houston  City  St.  R.  A.  S.  R.  626;  Ambler  v.  Whipple,  139 
Co.,  83  Tex.  548,  19  S.  W.  127,  29  111.  311,  28  N.  E.  841,  32  A.  S.  R. 
A.   S.  R.  679.  202;    Harding   v.    American    Glucose 

7.  Snyder  v.  Philadelphia  Co.,  54  Co.,  182  111.  551,  55  N.  E.  677,  74 
W.  Va.  149,  46  S.  E.  366,  102  A.  S.  A.  S.  R.  189,  64  L.R.A.  738;  People 
R.  941,  1  Ann.  Cas.  225,  63  L.R.A.  v.  Central  Union  Telephone  Co.,  192 
896  (citing  authorities  to  this  point).  111.  307,  61  N.  E.  428,  85  A.  S.  R. 

8.  Lyons  v.  Planters'  Loan,  etc.,  338;  Tyler  v.  Coulthard,  95  la.  705, 
Bank,  ^86  Ga.  485,  12  S.  E.  882,  12  64  N.  W.  681,  58  A.  S.  R.  452;  Chiles 
L.R.A.  155.  V.  Drake,  2  Mete.  (Ky.)  146,  74  Am. 

9.  Doty' V.  Strong,  1  Pinn.  (Wis.)  Dec.  406;  Chambers  v.  Chalmers,  4 
313,  40  Am.  Dec.  773.  Gill  &  J.    (Md.)    420,  23  Am.  Dec. 

10.  United  States  v.  Morris,  10  572;  Southern  Bldg.,  etc.,  Ass'n  v. 
Wheat.  246,  6  U.  S.  (L.  ed.)  314;  Price,  88  Md.  155,  41  Atl.  53,  42 
Ferguson  v.  Meredith,  1  Wall.  25,  17  L.R.A.  206;  Paddock  v.  Somes,  102 
U.  S.  (L.  ed.)  604;  Delaware,  etc..  Mo.  226,  14  S.  W.  746,  10  L.R.A. 
Canal  Co.  v.  Pennsylvania  Coal  Co.,  254;  Jones  v.  Kansas  City,  etc.,  R. 
8  Wall.  276,  19  U.  S.  (L.  ed.)  349;  Co.,  178  Mo.  528,  77  S.  W.  890,  101 
Campbell  v.  Wilcox,  10  Wall.  421,  19  A.  S.  R.  434;  Brannock  v.  St.  Louis, 
U.  S.  (L.  ed.)  973;  Neale  v.  Newland,  etc.,  R.  Co.,  200  Mo.  501,  98  S.  W. 
4  Ark.  506,  38  Am.  Dec.  42;  Tabor  604,  118  A.  S.  R.  695;  Raymond  ▼. 
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replies ;  ^^  or  goes  to  trial  on  the  merits  and  does  not  preserve  the 
point  by  exception  taken."  Moreover,  it  has  been  held  that  a  formal 
objection  cannot  be  saved  by  pleading  it  in  connection  with  an  answer 
on  the  merits.**  However,  the  failure  to  stand  by  a  demurrer  to  the 
complaint  will  not,  in  case  of  the  filing  of  an  amendment  to  the  com- 
plaint, preclude  the  testing  of  its  suflSciency  by  demurrer  or  motion 
to  dismiss.**  In  a  case  where  a  demurrer  is  sustained  to  a  pleading 
and  the  pleader  amends  so  as  to  correct  the  defect,  he  thereby  waives 
the  error,  if  any  was  committed,  in  sustaining  the  objection  to  his 
pleading;  **  and,  under  such  circumstances,  the  rule  applies  not  only 
where  the  party  actually  pleads  over,  but  also  where  he  takes  leave 

Wimsette,  12  Mont.  551,  31  Pac.  537,  v.  Sarpy  County,  85  Neb.  397,  123  N- 
33  A.  S.  R.  604 ;  Delaware,  etc.,  R.  W.  452, 19  Ann.  Cas.  304 ;  Hilton  Lum- 
Co.  v.  Salmon,  39  N.  J.  L.  299,  23  ber  Co.  v.  Atlantic  Coast  Line  R.  Co., 
Am.  Rep.  214;  Jantzen  v.  Emanuel  141  N.  C.  171,  53  S.  E.  823,  6  L.R.A. 
German  Baptist  Church,  27  Okla.  473,  (N.S.)  225;  Texola  First  Bank  v. 
112  Pac.  1127,  Ann.  Cas.  1912C  659;  Terrell,  44  Okla.  719,  145  Pac.  1140, 
Hill  V.  Saugested,  53  Ore.  178,  98  Ann.  Cas.  1917A  681;  Darracott  v. 
Pac.  524,  22  L.R.A.(N.S.)  634;  Fried-  Chesapeake,  etc.,  R.  Co.,  83  Va.  288, 
ly  V.  Scheetz,  9  Serg.  &  R.  (Pa.)  156,  2  S.  E.  511,  6  A.  S.  R.  266. 
11  Am.  Dec.  691 ;  Pierson  v.  Minnehaha  13.  Diamond  Rubber  Co.  v.  Harry- 
County,  26  S.  D:  462,  128  N.  W.  616,  man,  41  Colo.  415,  92  Pac.  922,  15 
Ann.*  Cas.  1913B  386  and  note;  Coles  L.RJl.(N.S.)  775. 
V.  Kelsey,  2  Tex.  541,  47  Am.  Dec.  14.  Hemrich  Bros.  Brewing  Co.  v. 
661 ;  Snyder  v.  Philadelphia  Co.,  54  Kitsap  County,  45  Wash.  454,  88  Pac. 
W.  Va.  149,  46  S.  E.  366,  102  A.  838,  9  L.R.A.(N.S.)  910. 
S.  R.  941,  1  Ann.  Cas.  225,  63  L.R.A.  15.  Goodwin  v.  Provident  Sav.  L. 
896.  See  infra,  par.  162,  as  to  ap-  Assur.  Ass'n,  97  la.  226,  66  N.  W. 
peals  and  effect  of  rule  in  appellate  157,  59  A.  S.  R.  411,  32  L.R.A.  473*,. 
courts.  Marshall  Ice  Co.  v.  La  Plant,  136  la. 

11.  Young  V.  Martin,  8  Wall.  354,  621,  111  N.  W.  1016,  12  L.R.A.(N.g.) 
19  U.  S.  (L.  ed.)  418;  Darracott  v.  1073;  Wolf  v.  New  Orleans  Tailor- 
Chesapeake,  etc.,  R.  Co.,  83  Va.  288,  Made  Pants  Co.,  113  La.  388,  37  So. 
2  S.  E.  511,  5  A.  S.  R.  266  2,  67  L.R.A.  65;   Shirley  v.  Feame, 

12.  Bates  v.  Babcock,  95  Cal.  479,  33  Miss.  653,  69  Am.  Dec.  375  and 
30  Pac.  605,  29  A.  S.  R.  133,  16  note;  Brown  v.  Brown,  71  Neb.  200, 
L.R.A.  745;  Fillmore  v.  WeUs,  10  98  N.  W.  718,  115  A.  S.  R.  568,  8 
Colo.  228,  15  Pac.  343,  3  A.  S.  R.  Ann.  Cas.  632;  Papillion  Times  Print- 
567  and  note;  B.  S.  Green  Co.  v.  ing  Co.  v.  Sarpy  County,  85  Neb.  397, 
Blodgett,  159  111.  169,  42  N.  R.  176,  123  N.  W.  452,  19  Ann.  Cas.  304  and 
50  A.  S.  R.  146;  New  v.  Walker,  note;  Daily  v.  Fitzgerald,  17  N.  M. 
108  Ind.  365,  9  N.  E.  386,  58  A.  S.  R.  137,  125  Pac.  625,  Ann.  Cas.  1914D 
40  (holding  that  there  is  no  waiver  1183;  McCabe  v.  JEtna  Ins.  Co.,  9 
by  proceeding  to  trial  where  excep-  N.  D.  19,  81  N.  W.  426,  47  L.R.A, 
tion  to  ruling  on  demurrer  is  re-  641;  Berry  v.  Barton,  12  Okla.  221, 
served);  Swafford  v.  Whipple,  3  G.  71  Pac.  1074,  66  L.R.A.  513;  Pattee 
Grefine  (la.)  261,  54  Am.  Dec.  498;  Plow  Co.  v.  Beard,  27  Okla.  239,  110 
Cobb  V.  Stewart,  4  Mete.  (Ky.)  255,  83  Pac.  752,  Ann.  Cas.  1912B  704;  Ball 
Am.  Dec.  465;  Pillsbury  v.  Brown,  82  v.  Chesapeake,  etc.,  R.  Co.,  93  Va.  44, 
Me.  450,  19  Atl.  858,  9  L.R.A.  94;  24  S.  E.  467,  57  A.  S.  R.  786,  32 
Dickey  v.  Malechi,  6  Mo.  177,  34  Am.   L.R.A.  792. 

Dec.  130;  Papillion  Times  Printing  Co. 
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to  plead  over.^*  If  a  party  demurs  and  afterward  answers,  he  ia 
deemed  to  have  withdrawn,  waived  or  abandoned  his  demurrer;*' 
but  under  a  provision  of  a  statute  to  the  efiPect  that  the  pleading  over 
to  any  action  after  the  overruling  of  a  demurrer  shall  not  be  deemed 
or  considered  a  waiver  of  the  demurrer,  it  has  been  held  that  such 
-a  provision  cannot  be  made  available  to  the  extent  that  matters  set 
forth  in  the  answer  may  not  be  so  stated  as  to  cure  substantive  defects 
in  the  complaint.*®  Though  by  filing  an  answer  the  defendant  waives 
his  right  to  demur,  he  does  not  thereby  waive  his  right  to  raise  the 
same  question  that  he  could  have  raised  by  demurrer  to  the  petition 
by  objecting  to  the  reception  of  evidence  under  the  petition.**  It  is 
to  be  borne  in  mind  that  the  objection  is  not  waived  by  filing  a 
demurrer  that  has  been  overruled,  where  it  would  not  be  waived  by 
failing  to  demur.'®  Since  defects  of  the  formal  quality  here  explained 
may  be  waived  in  the  many  ways  indicated,  the  general  rule  is  that 
all  such  defects  are  eflfectually  and  finally  cured  by  verdict.* 

XVIII.  Appeal  and  Error 

160.  General  Rules. — Fundamentally,  it  is  clear  that  all  presump- 
tions, and  intendments  favor  the  regularity  of  the  proceedings  in 
the  trial  courts.'  For  example,  in  the  absence  of  exceptions  it  is  to 
be  presumed  on  appeal  that  amendments  to  pleadings  permitted  by 
the  court  below  were  properly  permitted  and  made.'  And,  as  a  rule, 
appellate  courts  disregard  any  error  or  defect  in  the  pleadings  or 
proceedings  which  do  not  affect  the  substantial  rights  of  the  adverse 
party.*     Errors  in  pleading  can  be  reviewed  on  appeal  from  the 

16.  Berry  v.  Barton,  12  Okla.  221,  graph  as  to  there  being  no  waiver 
71  Pac.  1074,  66  L.K.A.  513.  where  the  complaint  states  no  cause 

17.  Basey   v.    Gallagher,    20    Wall,   of  action. 

670,  22  U.  S.   (L.  ed.)  452;  Stanton  1.  See  supra,  par.  157. 

V.   Embry,   92  U.   S.   548,   23   U.   S.  2.  Murray  v.  Murray,  115  Cal.  266, 

(L.  ed.)  983;  Williamson  v.  Liverpool,  47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A. 

etc.,  Ins.  Co.,  141  Fed.  54,  72  C.  C.  A.  626 ;  Coquillard  v.  Hovey,  23  Neb.  622, 

542,  5  Ann.  Cas.  402;  State  v.  Bright,  37  N.  W.  479,  8  A.  S.  R.  134;  Myers 

224  Mo.   514,  123  S.  W.  1057,  135  v.  Jenkins,  63  Ohio  St.  101,  57  N.  E. 

A.  S.  R.  652,  20  Ann.  Cas.  965.  1089,  81   A.    S.   R.   613;    Garvin   v. 

18.  Chesney  v.  Chesney,  33  Utah  Harrell,  27  Okla.  373,  113  Pac.  186, 
603,  94  Pac.  989,  14  Ann.  Cas.  835.  Ann.  Cas.  1912B  744,  35  L.R.A.(N.S.) 
See  supra,  par.  56,  as  to  aider  of  862;  Qoodman  v.  Gay,  15  Pa.  St.  188, 
complaint  by  answer.  53  Am.  Dec.  589;  Pridgin  v.  Striek- 

19.  Goodrich  v.  Atchison  County,  land,  8  Tex.  427,  58  Am.  Dec.  124. 
47  Kan.  355,  27  Pac.  1006,  18  L.R.A.  See  also  Appeal  and  Ebeor,  vol.  2, 
113.  p.  219  et  seq. 

20.  Qrover  Irrigation,  etc.,  Co.  v.  3.  Nichols  v.  Stevens,  123  Mo.  96, 
Lovella  Ditch,  Reservoir,  etc.,  Co.,  21  26  S.  W.  578,  27  S.  W.  613,  45  A. 
Wyo.   204,   131   Pac.   43,   Ann.    Cas.  S.  R.  614. 

1915D  1207,  L.R.A.1916C  1275.  And  4.  Girard  v.  St.  Louis  Car  Wheel 
eee  authorities  cited  to  the  proposition  Co.,  123  Mo.  358,  27  S.  W.  648,  45 
stated  in  the  opening  of  this  para-   A.  S.  R.  566,  26  L.R.A.  614;  Green 
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judgment  on  the  judgment  roll.*  Where  an  error  is  prejudicial^  judg- 
ment will  be  reversed  on  appeal.*  And  it  is  apparent  that  a  judg- 
ment for  the  plaintiff  without  proof  to  sustain  it  will  not  be  per- 
mitted to  stand.'  But  a  judgment  will  not  be  reversed  for  causes 
not  disclosed  by  the  record.®  Neither  will  reversals  be  made  for 
mere  harmless  errors.*  If  a  judgment  is  shown  to  be  correct  by 
the  pleadings  and  evidence,  it  cannot  be  disturbed  on  appeal,  not- 
withstanding errors  may  have  occurred  on  the  trial ;  **  and  this  is 

V.  Tidball,  26  Warfi*  338,  67  Pa«.  84,  Gas.  608;   Donovan  v.  Hartford  St. 

55  L.R.A.  879.  R.   Co.,  65   Conn.  201,   32  Atl.   350, 

5.  Sullivan  v.  Iron  Silver  Min.  Co.,  29  L.R. A.  297 ;  Hartford  F.  Ins.  Co. 
109  U.  8.  650,  3  S.  Ct.  339,  27  U.  S.  v.  Redding,  47  Fla.  228,  37  So.  62, 
(L.  ed.)   1028.  110   A.    S.   R.  118,   67  L.R.A.   518; 

6.  National  Distilling  Co.  v.  Cream  McEannie  v.  Lane,  230  HI.  544,  82 
City  Importing  Co.,  86  Wis.  352,  66  N.  E.  878,  120  A.  S.  R.  338;  Heaston 
N.  W.  864,  39  A.  S.  R.  902.  v.  Cincinnati,  etc.,  R.  Co.,  16  Ind.  275, 

7.  Joseph  V.  Catron,  13  N.  M.  202,  79  Am.  Dee.  430 ;  Walling:  v.  Burgess, 
81  Pac.  439,  1  L.R.A.(N.S.)  1120.  122  Ind.  299,  22  N.  E.  419,  23  N.  E. 

8.  Bristol  V.  New  England  R.  Co.,  1076,  7  L.R. A.  481;  Ke-tuc-e-mun- 
70  Conn.  305,  39  Atl.  235,  40  L.R.A.  guah  v.  McClnre,  122  Ind.'  541,  23 
479;  Chilton  v.  Willford,  2  Wis.  1,  N.  E.  1080,  7  L.R.A.  782;  Hamilton 
60  Am.  Dec.  399.  v.  Love,  162  Ind.  641,  53  N.  E.  161, 

9.  Phillips  V.  Preston,  5  How.  278,  54  N.  E.  437,  71  A.  S.  R.  384;  Citi- 

12  U.  S.  (L.  ed.)  152;  Lincoln  v.  zens'  Nat.  Bank  v.  Forman,  111  Ky. 
Cambria  Iron  Co.,  103  U.  S.  412,  26  206,  63  S.  W.  454,  757,  56  L.R.A. 
U.  S.  (L.  ed.)  518;  Nemaha  County  673;  Whitehouse  v.  Whitehouse,  90 
V.  Frank,  120  U.  S.  41,  7  S.  Ct.  395,  Me.  468,  38  Atl.  374,  60  A.  S.  R. 
30  U.  S.  (L.  ed.)  584;  Phoenix  Ins.  278;  Bacon  v.  Reich,  121  Mich.  480, 
Co.  V.  Copeland,  86  Ala.  551,  6  So.  80  N.  W.  278,  49  L.R.A.  311;  Ala- 
143,  4  L.R. A.  848;  Louisville,  etc.,  R.  bama,  etc.,  Co.  v.  Brooks,  69  Miss. 
Co.  V.  Hall,  87  Ala.  708,  6  So.  277,  168,  13  So.   847,  30  A.   S.   R.   528; 

13  A.  S.  R.  84,  4  L.R.A.  710;  Kansas  Sherman  v.  Clark,  4  Nev.  138,  97  Am. 
City,  etc.,  R.  Co.  v.  Higdon,  94  Ala.  Dec.  516;  Horton  v.  Early,  39  Okla. 
286,  10  So.  282,  33  A.  S.  R.  119,  14  99,  134  Pac.  436,  Ann.  Cas.  1915D 
L.R.A.  515;  Strouse  v.  Leipf,  101  Ala.  825,  47  L.R.A.(N.S.)  314;  Rockmore 
433,  14  So.  667,  46  A.  S.  R.  122,  23  v.  Davenport,  14  Tex.  602,  65  Am. 
L.R. A.  622;  Western  Union  Tel.  Co.  Dec.  132;  Maynard  v.  Locomotive  En- 
V.  Ayers,  131  Ala.  391,  31  So.  78,  gineers'  Mut.,  etc.,  Ins.  Ass'n,  16  Utah 
90  A.  S.  R.  92;  Kansas  City,  etc.,  R.  145,  51  Pac.  259,  67  A.  S.  R.  602 
Co.  V.  Foster,  134  Ala.  244,  32  So.  and  note;  Floyd  v.  Duffy,  68  W.  Va. 
773,  92  A.  S.  R.  25;  Montgomery  First  339,  69  S.  E.  993,  33  L.R.A. (N.S.) 
Nat.  Bank  v.  Chandler,  144  Ala.  286,  883.  See  also  AppEAXi  and  Error, 
39  So.  822, 113  A.  S.  R.  39;  Whitmore  vol.  2,  p.  230  et  seq. 

V.  Alabama  Consol.  Coal,  etc.,  Co.,  164       10.  Jenkins  v.  Hawkeye  Commercial 

Ala.  125,  51  So.  397,  137  A.   S.  R.  Men's  Ass'n,  147  la.  113,  124  N.  W. 

31;  McCarver  v.  Griffin,  194  Ala.  634,  199,  30  L.R.A.(N.S.)    1181;  Kennett 

69  So.  920,  Ann.  Cas.  1917C  1172;  v.  Peters,  54  Kan.  119,  37  Pac.  999, 

Sloane  v.  Southern  California  R.  Co.,  45  A.  S.  R.  274;  GKrard  v,  St.  Louis 

111  Cal.  668,  44  Pac.  320,  32  L.R.A.  Car  Wheel  Co.,  123  Mo.  358,  27  S.  W. 

193;  Pacific  Rolling  Mill  Co.  v.  Bear  648,  46  A.  S.  R.  566,  25  L.R.A.  514; 

Val.  Irr.  Co.,  120  Cal.  94,  52  Pac.  136,  Farmers,  etc.,  Bank  v.  Flinty  17  Vt. 

65  A.  S.  R.  158 ;  Grimes  v.  Greenblatt,  508,  44  Am.  Dec.  351. 
47  Colo.  495,  107  Pac.  1111,  19  Ann, 
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true  though  the  trial  court  assigned  an  erroneous  or  incorrect  reason 
therefor.*^  Where  a  proceeding  depends  on  the  discretion  of  the  lower 
court,  guided  by  the  particular  circumstances  of  the  case,  and  not 
on  any  certain  and  known  rule  of  law,  in  general,  error  is  not 
•assignable.**  An  appellate  court  may  remand  a  case  for  the  amend- 
ment of  the  pleadings  in  accordance  with  the  views  expressed  in  the 
opinion  reversing  a  judgment,**  or  it  may  be  that  an  amendment 
will  be  allowed  on  review.**  It  has  been  held  that  the  filing  of  a 
petition  for  a  rehearing  has  no  greater  effect  than  to  stay  the  execu- 
tion of  the  judgment  pending  the  petition ;  and  that  an  order  over- 
ruling the  petition  will  leave  the  judgment  in  full  force  as  of  the 
date  of  its  rendition.** 

161.  Appeals  Involving  Grounds  of  General  Demurrer. — ^It  is  a  gen- 
eral rule  that  the  question  whether  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action  is  never  waived,  and  may  be 
taken  advantage  of  for  the  first  time  in  the  appellate  court,**  and 
the  judgment  reversed.*'  And  this  is  true  also  on  the  question  as 
to  whether  the  court  has  jurisdiction  of  the  subject  matter  of  the 
action.*®    Where  a  complaint  is  first  attacked  in  the  appellate  court, 

11.  Depue  V.  Miller,  65  W.  Va.  120,  47  N.  E.  227,  60  A.  S.  R.  178;  Metro- 
64  S.  E.  740,  23  L.B.A.(N.S.)  775.  politan  L.  Ins.  Co.  v.  McConnick,  19 
And  see  Appeal  and  Error,  vol.  2,  Ind.  App.  49,  49  N.  E.  44,  65  A.  S.  R. 
pp.  189-190.  392;   Lewis  v.  Taylor  Coal   Co.,  112 

12.  Ferguson  v.  Miles,  3  Oilman  Ky.  845,  66  S.  W.  1044,  57  L.R.A.  447 ; 
(111.)  358,  44  Am.  Dec.  702;  Hall  v.  Smith  v.  Bumis,  106  Mo.  94,  16  S.  W. 
Kary,  133  la.  465,  110  N.  W.  930,  881,  27  A.  S.  R.  329,  13  L.R.A.  59; 
119  A.  S.  R.  639;  Carpenter  v.  Gook-  Vila  v.  Grand  Island  Electric  Light, 
in,  2  Vt.  495,  21  Am.  Dec.  566.  etc.,  Co.,  68  Neb.  222,  94  N.  W.  136, 

13.  Gore  v.  Condon,  87  Md.  368,  97  N.  W.  613,  110  A.  S.  R.'400,  4 
39  Atl.  1042,  67  A.  S.  R.  352,  40  Ann.  Cas.  59,  63  L.R.A.  791;  Canavan 
L.R.A.  382;  Woodson  v.  Metropolitan  v.  Canavan,  17  N.  M.  503,  131  Pac. 
St.  R.  Co.,  224  Mo.  685,  123  S.  W.  498,  Ann.  Cas.  1915B  1064;  Kellv 
820,  20  Ann.  Cas.  1039,  30  L.R.A.  v.  Security  Mut.  L.  Ins.  Co.,  186 
(N.S.)  931;  Sully  v.  Childress,  106  N.  Y.  16,  78  N.  E.  584,  9  Ann.  Cas. 
Tenn.  109,  60  S.  W.  499,  82  A.  S.  R.  661;  Tate  v.  Bates,  118  N.  C.  287, 
875.  24  S.  E.  482,  54  A.  S.  R.  719 ;  Lank- 

14.  Haverhill  Ins.  Co.  v.  Prescott,  ford  v.  Schroeder,  47  Okla.  279,  147 
42  N.  H.  547,  80  Am.  Dec.  123.  See  Pac.  1049,  L.R.A.1915F  623;  Grover 
supra,  par.  138,  as  to  amending  on  Irrigation,  etc.,  Co.  v.  Lovella  Ditch, 
or  after  appeal.  etc.,  Co.,  21  Wyo.  204,  131  Pac.  43, 

15.  Lester  v.  People,  150  111.  408,  Ann.  Cas.  1915D  1207,  L.R.A.1916C 
23  N.  E.  387,  37  N.  E.  1004,  41  1275.  See  also  Appeal  akd  Error, 
A.  S.  R.  375.     See  also  Appeal  and  vol.  2,  pp.  86-87. 

Error,  vol.  2,  p.  173.  17.  Cragin  v.  Lovell,  109  U.  S.  194, 

16.  Slacum  v.  Pomerv,  6  Cranch  3  S.  Ct.  132,  27  U.  S.  (L.  ed.)  903; 
221,  3  U.  S.  (L.  ed.)  205;  McAllister  McQuittv  v.  Wilhite,  218  Mo.  586, 
V.  Kuhn,  96  U.  S.  87,  24  U.  S.  (L.  117  S.  W.  730,  131  A.  S.  R.  561. 
ed.)  615;  Teal  v.  Walker,  111  U.  S.  18.  Scott  v.  Sanford,  19  How.  393, 
242,  4  S.  Ct.  420,  28  U.  S.  (L.  ed.)  15  U.  S.  (L.  ed.)  691;  State  v.  Van 
415;  Albany  Furniture  Co.  v.  Mer-  Beek,  87  la.  569,  54  N.  W.  525,  43 
chants'  Nat.  Bank,  17  Ind.  App.  531.  A.  S.  R.  397,  19  L.R.A.  622;  Smith 
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on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  it  will,  however,  be  liberally  construed  in  order  to 
uphold  the  judgment,  and,  if  it  contains  allegations  from  which 
every  fact  necessary  to  maintain  the  action  may  be  inferred,  it  will 
be  sustained.^*  And  if  a  complaint  ia  fatally  defective,  and  does  not 
support  the  judgment,  alleged  errors  occurring  on  the  trial  cannot 
be  examined  on  appeal  at  the  instance  of  the  plaintiff.*^  It  has  been 
held  that  if  a  material  element  omitted  from  the  complaint  is  brought 
into  the  record  by  proofs  in  (he  case,  which  are  undisputed,  and  the 
fact  is  admitted  by  the  defendant  himself,  the  judgment  will  not  bo 
reversed  on  the  general  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.*  It  is  not  error  to  overrule  a  demurrer 
to  an  amended  complaint  which  is  substantially  the  same  as  a  former 
complaint  which  the  appellate  court  has  held  stated  a  good  cause 
of  action.*  On  the  general  principle  that  formal  defects  are  not 
vulnerable  under  a  general  demurrer,'  it  is  obvious  that  only  those 
grounds  of  demurrer  that  go  to  the  plaintiflF's  right  of  action  will 
bt^  considered  on  an  appeal  from  a  judgment  overruling  such  a 
demurrer.*  The  rule  as  to  an  answer  is  that  it  cannot  be  attacked 
for  insufficiency  of  facts  for  the  first  time  on  appeal.* 

162.  Formal  and  Special  Defects;  Objections  First  Raised  on 
Appeal. — On  all  matters  touching  formal  defects  in  pleading,  grounds 
of  pleas  in  abatement  or  of  special  demurrer,  it  is  a  general  rule 
that  an  appellate  court  will  not  undertake  to  review  questions  not 
presented  to  the  trial  court.*    And  more  particularly  is  this  the  rule 

V.   Bnmis,   106   Mo.   94,    16    S.   W.  4.  George  v.   Thomas,  16  Tex.  74, 

881,  27  A.  S.  R.  329,  13  L.R.A.  69.  67  Am.  Dec.  612. 

See  also  Appeal  and  Error,  vol.  2,  6.  linger  v.  Mellinger,  37  Ind.  App. 

pp.  88-89.  639,  77  N.  E.  814,  117  A.  S.  R.  348. 

19.  Carter  v.  Butler,  264  Mo.  306,  6.  Gorman  v.  Lenox,  15  Pet.  115, 
174  S.  W.  399,  Ann.  Cas.  1917A  483;  10  U.  S.  (L.  ed.)  480;  Argentine 
State  Bank  of  Commerce  v.  Western  Min.  Co.  v.  Terrible  Min.  Co.,  122 
Union  Tel.  Co.,  19  N.  M.  211, 142  Pac  U.  S.  478,  7  S.  Ct?.  1356,  30  U.  S. 
156,  L.R.A.1915A  120.  See  supra,  (L.  ed.)  1140;  Keator  Lumber  Co.  v. 
par.  32,  as  to  the  rule  of  liberal  con-  Thompson,  144  U.  S.  434,  12  S.  Ct. 
Btruetion  generally.  669,  36  U.  S.  (L.  ed.)  495;  Wasatch 

20.  Kennett  v.  Peters,  54  Kan.  119,  Min.  Co.  v.  Crescent  Min.  Co.,  148  U. 
37  Pac.  999,  45  A.  S.  R.  274.  S.  292,  13  S.  Ct.  600,  37  U.  S.   (L. 

1.  Canavan  v.  Canavan,  17  N.  M.  ed.)  454;  Evenson  v.  Spaulding,  150 
503,  131  Pac.  493,  Ann.  Cas.  1915B  Fed.  517,  82  C.  C.  A.  263,  9  L.R.A. 
1064.  See  infra,  par.  162,  as  to  a  dif-  (N.S.)  904;  Ensley  Mercantile  Co.  v. 
ferent  rule  relating  to  jurisdiction  of  Otwell,  142  Ala.  575,  38  So.  839,  4 
the  person  where  a  general  appearance  Ann.  Cas.  512;  Daniels  v.  Brodie,  54 
is  made  and  the  party  has  submitted  to  Ark.  216,  15  S.  W.  467,  11  L.R.A. 
the  jurisdiction.  81;  Chalmers  v.  Sheehy,  132  Cal.  459, 

2.  Lowe  V.  Turpie,  147  Ind.  652,  64  Pac.  709,  84  A.  S.  R.  62;  Great 
44  N.  E.  25,  47  N.  E.  150,  37  LJl.A.  Western  Min.  Co.  v.  Woodman  of 
233.  Alston  Min.  Co.,  12  Colo.  46,  20  Pac 

3.  See  supra,  par.  81.  771,  13  A.  S.  R.  204;  Orman  v.  Man- 
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where  the  cause  had  been  tried  on  the  merits,^  and  the  objection  was 
not  raised ;  ®  or  where  it  was  otherwise  waived,*  or  was  cured  or  curable 
by  amendment/^  or  verdict.^^  As  distinguished  from  an  objecticHi 
grounded  in  the  question  of  jurisdiction  over  the  subject  matter  of 
an  action,*^  where  the  question  relates  to  jurisdiction  of  the  person, 

nix,  17  Colo.  664,  30  Pac.  1037,  31  See  also  Appeal  and  Error,  vol.  2, 

A.  S.  R.  340,  17  L.R.A.  602;  Richie  p.  69  et  seq. 

V.  Waller,  63  Conn.  155,  28  Atl.  29,  7.  Wright  v.  Hollingsworth,  1  Pet. 

38  A.  S.  R.  361,  27  L.R.A.  161;  Jack  165,  7  U.  S.    (L.  ed.)   96;  Evans  v. 

V.  Weinennett,  115  111.  105,  3  N.  E.  Gee,  11  Pet.  80,  9  U.  S.  (L.  ed.)  639; 

445,  56  A.  S.  R.  129;  Richelieu  Hotel  Travelers'  Protective  Ass'n  v.  Gilbert, 

Co.  v.  International  Military  Encamp-  111  Fed.  269,  49   C.   C.  A.  309,  55 

ment  Co.,  140  111.  248,  29  N.  E.  1044,  L.R.A.  538 ;  Shahan  v.  Alabama  Great 

33  A.  S.  R.  234;  People  v.  Hill,  163  Southern   R.    Co.,   115   Ala.   181,   22 

111.  186,  46  N.  E.  796,  36  L.R.A.  634;  So.   449,  67  A.   S.  R.  20;   Lyons  v. 

Puett  V.  Beard,  86  Ind.  172,  44  Am.  Planters'  Loan,  etc..  Bank,  86  Ga.  485, 

Rep.  280 ;  South  Bend  v.  Turner,  156  12  S.  E.  882,  12  L.R.A.  155 ;  McClos- 

Ind.  418,  60  N.  E.  271,  83  A.  S.  R.  key'  v.    Indianapolis    Manufaoturers, 

200,  54  L.R.A.  396;  Mount  v.  Mont-  etc.,  Union,  67  Ind.  86,  33  Aul  Rep. 

gomery  County,  168  Ind.  661,  80  N.  E.  76 ;  Barnard  v.  Scherley,  135  Ind.  547, 

629,  14  L.R.A.(N.S.)   483;  Graves  v.  34  N.  E.  600,  35  N.  E.  117,  41  A. 

Lebanon  Nat.  Bank,  10*  Bush   (Ky.)  S.  R.  454,  24  L.R.A.  568;   Daily  v. 

23,  19  Am.  Rep.  50 ;  Pennsylvania  D.,  Fitzgerald,  17  N.  M.  137, 125  Pac.  626, 

etc.,  Steam  Nav.  Co.  v.  Dandridge,  8  Ann.    Cas.    1914D    1183;    Ashton    v. 

Gill  &  J.  (Md.)  248,  29  Am.  Dec.  543;  Rochester,  133  N.  Y.  187,  30  N.  E. 

Tebbetts  v.  Pickering,  5  Cush.  (Mass.)  965,  31  N.  E.  334,  28  A.  S.  R.  619; 

83,  51  Am.  Dec.  48;  Slater  v.  Chap-  Vogler  v.  Anderson,  46  Wash.  202,  89 

man,  67  Mich.  523,  35  N.  W.  106,  Pac.  551,  123  A.  S.  R.  932,  9  L.R.A. 

II  A.  S.  R.  593;  Nichols  v.  Stevens,  (N.S.)  1223. 

123  Mo.  96,  25  S.  W.  578,  27  S.  W.  8.  Fowler  v.  Bowery  Sav.  Bank,  113 

613,  45  A.  S.  R.  514;  Burke  v.  Inter-  N.  Y.  450,  21  N.  E.  172,  10  A.  S.  R. 

state  Sav.,  etc.,  Ass'n,  25  Mont.  315,  479,  4  L.R.A.  145. 

64  Pac.  879,  87  A.  S.  R.  416;  Walton  9.  Bradstreet  v.  Thomas,  12  Pet.  59, 

Plow  Co.  V.  Campbell,  35  Neb.  173,  9  U.  S.  (L.  ed.)  999;  Harlan  v.  Ber- 

52  N.  W.  883, 16  L.R.A.  468 ;  Belknap  nie,  22  Ark.  217,  76  Am.  Dec.  428 ; 

V.  Sealey,  14  N.  Y.  143,  67  Am.  Dec.  Tyler  v.  Waddingham,  58  Conn.  375, 

120  and  note ;  Dahjstrom  v.  Gemundor,  20  Atl.  335,  8  L.R.A.  657 ;  Steele  v. 

198  N.  Y.  449,  92  N.  E.  106,  19  Ann.  Kom,  137  Wis.  51,  118  N.  W.  207, 

Cas.  771;   French  v.   State  Farmers'  120  N.  W.  261,  129  A.  S.  R.  1051. 

Mut.  Hail  Ins.  Co.,  29  N.  D.  426,  151  10.  Robertson   v.   Cease,   97   U.    S. 

N.  W.  7,  L.R.A.1915D  766;  Render  v.  646,  24  U.  S.  (L.  ed.)  1057;  Redmond 

Lillard,  (Okla.)  160  Pac.  705,  L.R.A.  v.  Peterson,  102  Cal.  595,  36  Pac.  923, 

1917B  1061;  Rearich  v.  Swinehart,  li  41  A.  S.  R.  204;  Indianapolis,  etc.,  R. 

Pa.  St.  233,  51  Am.  Dec.  540 ;   Cox  Co.  v.  Jones,  29  Ind-  455,  95  Am.  Dec. 

,v.    American    Agricultural    Chemical  654;  Cummings  v.  Lebo,  2  Rawle  (Pa.) 

Co.,  24  R.  I.   503,   53   Atl.   871,   60  23,  19  Am.  Dec.  615:  Wright  v.  Sher- 

L.R.A.  29;  Heyward  v.  Farmers'  Min.  man,  3  S.  D.  290,  52  N.  W.  1093,  17 

Co.,  42  S.  C.  138,  19  S.  E.  963,  20  L.R.A.  792;  Bertha  Zinc  Co.  v.  Mar- 

S.  E.  64,  46  A.  S.  R.  702,  28  L.R.A.  tin,  93  Va.  791,  22  S.  E.  869,  70  L.R.A. 

42;  Green  v.  Green,  50  S.  C.  514,  67  999. 

S.  E.  952,  62  A.  S.  R.  846;  Battrell  11.  Raymond  v.  Wimsette,  12  Mont. 

▼.  Ohio  River  R.  Co.,  34  W.  Va.  232,  561,  31  Pac.  537,  33  A.  S.  R.  604. 

12  S.  E.  699, 11  L.R.A.  290.  12.  See  supra,  par.  16L 
Note:  Ann.  Cas.  1914D  196. 
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the  rule  is  that  if  a  defendant  answers  and  submits  td  the  jurisdiction 
of  the  court;  and  enters  into  his  defense  at  large,  he  is  precluded 
from  raising  such  an  objection  on  appeal  for  the  first  time.^'  In 
some  jurisdictions  the  rule  is  that  a  judgment  cannot  be  affirmed 
on  a  theory  not  presented  in  the  pleading  and  proofs.^*  And  so  it 
is  that  an  appellant  cannot  contend,  on  appeal,  for  an  interpretation 
of  the  complaint  different  from  the  theory  on  which  the  case  was 
tried  in  the  lower  court.^* 

13.  Perego  v.  Dodge,  163  U.  S.  160,    (N.S.)  924;  Campbell  v.  Fichter,  168 
16  S.  Ct.  971,  41  U.  S.  (L.  ed.)  113.   Ind.  645,  81  N.  E.  661,  11  Ann.  Cas, 

14.  Woodson  v.  Metropolitan  St,  B.   1089, 

Co.,  224  Mo.  685,  123  S,  W,  820,  20       Note:  4  L.R.A.  148. 

Ann.  Cas.  1039,  30  L.R.A.(N.S.)  931.      And  see  supra,  par.  20,  as  to  theoiy 

16.  Flint,  etc.,  Mfg.  Co.  v.  Beckett,  of  the  case  generally. 
167  Ind.  491,  79  N.  E.  503,  12  LJEt.A. 
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VI.  Rights  of  Pledgee  after  Default 

46.  In  General 
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48.  Power  to  Sell  without  Judicial  Process 

49.  Discretion  of  Pledgee  as  to  Sale 
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I.  Introductory 

1.  Definition  and  Nature. — According  to  the  generally  accepted 
definition  a  pledge  or  pawn  is  a  bailment  of  personal  property  as  a 
security  for  some  debt  or  engagement/  redeemable  on  certain  terms,* 
and  with  an  implied  power  of  sale  on  default.*  Under  the  codes 
of  some  states  every  contract  by  which  the  possession  of  personal 
property  is  transferred  as  security  only  is  held  to  be  a  pledge.*  The 
contract  of  pledge  or  pawn  forms  one  of  the  most  important  sub- 
divisions of  the  general  law  applicable  to  bailments,  and  is  included 

1.  Livingston  v.  Story,  11  Pet.  351,  Am.  Dec.  723;  Parkersburg  First  Nat, 
9  U.  S.  746;  Brewster  v.  Hartley,  37  Bank  v.  Harkness,  42  W.  Va.  156,  24 
Cal.  15,  99  Am.  Dec,  237;  Hall  v.  S.  E.  548,  32  L.R.A.  408;  Donald  v. 
Page,  4  Ga.  428,  48  Am.  Dee.  235;  Suckling,  L.  R.  1  Q.  B.  585,  35  L.  J. 
Corbett  v.  Underwood,  83  111.  324,  25  Q.  B.  232,  14  L.  T.  N.  S.  772,  15  W. 
Am.  Rep.  392;  Austin  v.  Hayden,  171  R.  13,  21  Eng.  Rul.  Cas.  301  and  note. 
Mich.  38,  137  N.  W.  317,  Ann.  Cas.  Notes:  49  Am.  Dec.  730;  83  A.  S. 
1915B  894;  Palmer  v.  Mutual  L.  Ins.  R.  392. 

Co.,  114  Minn.  1,  130  N.  W.  250,  Ann.  2.  Trenhohn  v.  Miles,  102  Miss.  835, 
Cas.  1912B  957  and  note;  Trenholm  59  So.  930,  Ann.  Cas.  1915 A  1079; 
V.  Miles,  102  Miss.  835,  59  So.  930,  Barrow  v.  Paxton,  5  Johns.  (N.  Y.) 
Ann.  Cas.  1915A  1079  and  note;  258,  4  Am.  Dec.  354;  Bowie  v.  Napier, 
Colonial  Trust  Co.  v.  McMillan,  188  1  McCord  L.  (S.  C.)  1,  10  Am.  Dec. 
Mo.  547,  87  S.  W.  033,  107  A.  S.  R.  641;  Lucketts  v.  Townsend,  3  Tex.  119, 
335;  Barrow  v.  Paxton,  5  Johns.  (N.  49  Am.  Dec.  723.  And  see  infra,  par. 
Y.)   258.  4  Am.  Dec.  354;  Garlick  v.  44. 

James,  12  Johns.  (N.  Y.)  146,  7  Am.  3.  Trenholm  v.  Miles,  102  Miss.  835, 
Dec.  294  and  note;  Steams  v.  Marsh,  59  So.  930,  Ann.  Cas.  1915A  1079. 
4  Denio  (X.  Y.)  227,  47  Am.  Dee.  And  see  infra,  par.  48  et  seq. 
248;  Kochcster  Bank  v.  Jones,  4  N.  4.  Loughborough  v.  McNevin,  74 
Y.  407,  55  Am.  Dec.  290;  Houton  v.  Cal.  250,  14  Pac.  369,  15  Pac.  773,  5 
Hollidav,  6  N.  C.  Ill,  5  Am.  Dec.  A.  S.  R.  435;  Anderson  v.  Pacific 
522;  Abrahams  v.  Southwestern  R.  Bank,  112  Cal.  598,  44  Pac.  1063,  53 
Bank,  1  S.  C.  441,  7  Am.  Rep.  33;  A.  S.  R.  228,  32  L.R.A.  479. 
Lucketts  V.  Townsend,  3  Tex.  119,  40       Note:  49  Am.  Dec.  730. 
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by  all  modern  text  writers  and  judges,  following  the  analogy  of  the 
Roman  law,  in  the  class  designated  as  compensated.  In  the  Roman 
law  the  name  applicable  to  this  Idnd  of  contract  waa  pignus.*  The 
difference  between  a  pignus  and  a  hypothecation  consisted  in  this: 
that  in  the  former  the  possession  of  the  thing  pledged  passed  to 
the  pledgee,  while  in  the  latter  it  did  not.*  Under  the  laws  of  some 
states  there  are  two  kinds  of  pledges — the  pawn  and  antichresis, 
A  thing  is  said  to  be  pawned  when  a  movable  is  given  as  a  security ; 
the  antichresis  is  when  the  security  given  consists  in  immovables. 
The  antichresis  must  be  reduced  to  writing,  and  the  creditor  thereby 
acquires  the  right  to  the  fruits,  etc.,  of  the  immovables,  deducting 
yearly  their  proceeds  from  the  interest,  in  the  first  place,  and  after- 
wards from  the  principal  of  his  debt.  He  is  bound  to  pay  taxes  on 
the  property,  and  to  keep  it  in  repair,  unless  the  contrary  is  agreed 
upon.'  The  use  of  the  term  "collateral  security,"  when  the  debtor 
transfers  to  his  creditor  an  article  of  value  or  an  evidence  of  debt, 
is  intended  to  express  that  it  is  not*  received  in  payment  of  the  prin- 
cipal debt,  and  that  it  is  not  an  additional  right  to  which  the  cred- 
itor is  absolutely  entitled.  It  is  merely  a  concurrent  security  for 
another  debt,  whether  antecedent  or  newly  created,  and  is  designed 
to  increase  the  means  of  the  creditor  to  realize  the  principal  which 
it  is  given  to  secure.  It  is  subsidiary  to  the  principal  debt;  running 
parallel  with  it,  collateral  to  it;  and  when  collected  is  to  go  to  the 
credit  of  the  principal  debt,  or  if  the  principal  debt  be  paid  off,  the 
debtor  is  entitled  to  the  restoration  of  the  collateral  security.®  Though 
perhaps  it  is  true  that  every  transfer  of  an  article  of  value  for  the 
purpose  of  securing  the  payment  of  an  obligation  due  to  the  trans- 
feree may  entitle  such  article  to  be  called  a  collateral  security,  yet  the 
term  as  generally  used  is  much  more  limited  in  its  signification 
and  is  applied  to  incorporeal  pei^sonalty.  The  usual  subjects  of  trans- 
fer as  collateral  securities  are  choses  in  action,  whether  negotiable 
or  not,  certificates  of  stock  in  private  corporations,  bills  of  lading, 
and  warehouse  receipts.  These,  even  when  not  in  all  respects  nego- 
tiable, are  transferable  by  indorsement  and  delivery,  and  when 
indorsed  and  delivered  vest  in  the  indorsee  all  the  rights  in  the 
property  possessed  by  the  transferor,  so  far  at  least  as  may  be  neces- 
sary to  accomplish  the  purposes  of  the  transfer,  and  constitute  the 
most  convenient  as  well  as  the  most  usual  form  of  collateral  secu- 
rity.*  If  a  debtor  turns  stock  over  to  his  creditor  without  anything 

6.  Note :  49  Am.  Dec.  730.    And  see  8.  Borland  v.  Nevada  Bank,  99  Cal. 

generally,  Bailments,  vol.  3,  p.  79.  89,  33  Pac.  737,  37  A.  S.  R.  32. 

6,  Note:  49  Am.  Dec.  730.  Note:  32  A.  S.  R.  711. 

7.  Livingston  v.  Story,  11  Pet.  351,  9.  Christian  v.  Atlantic,  etc.,  R.  Co., 
9  U.  S.   (L.  ed.)  746.  133  U.  S.  233,  10  S.  Ct.  260,  33  U.  S. 

Note:  49  Am.  Dec.  734.  (L.    ed.)    589;    Douglas    v.    People's 

And  see  Mortgages,  vol.  19,  p.  243.   Bank,  86  Ky.  176,  5  S.  W.  420,  9  A^ 
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being  said  by  either  party  in  reference  to  buying  or  selling,  or  aa 
to  its  value,  such  transfer  will  be  considered  to  be  as  collateral  secu- 
rity, and  the  transferee  cannot  be  held  liable  for  the  debts  of  such 
corporation.*®  The  relation  between  a  stockbroker  and  a  customer 
for  whom  he  purchases  stock  on  a  margin  is  generally  held  to  be 
that  of  pledgee  and  pledgor.** 

2.  Distinctions. — The  difference  ordinarily  recognized  between  a 
common  law  chattel  mortgage  and  a  pledge  is  that  a  defeasible  title 
passes  by  the  mortgage  and  possession  merely  by  the  pledge.  A 
mortgage  of  chattels  imports  a  present  conveyance  of  the  legal  title, 
subject  to  defeasance  upon  performance  of  an  express  condition  sub- 
sequent, contained  either  in  the  same  or  in  a  separate  instrument. 
It  may  or  may  not  be  accompanied  by  a  delivery  of  possession.  ~0n 
the  other  hand,  where  title  to  the  property  is  not  presently  trans- 
ferred, but  possession  only  is  given,  with  power  to  sell  upon  default 
in  the  performance  of  a  condition,  the  transaction  is  a  pledge,  and 
not  a  mortgage.*^  Whether  a  transaction  shall  be  treated  as  having 
the  characteristics  of  one  form  of  security  rather  than  the  other  often 
must  rest  on  the  intention  and  conduct  of  the  parties.  And  this 
intention  or  conduct  is  ascertained  from  the  whole  instrument  evi- 

S.  R.  276;  Colonial  Trust  Co.  v.  Mc-  99  Am.  Dec.  237;  Tannahill  v.  Tattle, 

Millan,  188  Mo.  547,  87  S.  W.  933, 107  3  Mich.  104,  61  Am.  Dec.  480 ;  Holmes 

A.  S.  R.  335.  V.  Hall,  8  Mich.  66,  77  Am.  Dec.  444; 

Note:  32  A.  S.  R.  711.  Palmer  v.   Mutual   L.   Ins.    Co.,  114 

10.  Borland  v.  Nevada  Bank,  99  Minn.  1,  130  N.  W.  250,  Ann.  Cas. 
Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32.  1912B  957  and  note;  Barrow  v.  Pax- 
And  see  Corporations,  vol.  7,  pp.  ton,  5  Johns.  (N,  Y.)  258,  4  Am.  Dec. 
397-398.  354;  Wilson  v.  little,  2  N.  Y.  443,  51 

11.  Duel  V.  Hollins,  241  U.  S.  523,  Am.  Dec.  307;  Rochester  Bank  v. 
36  S.  Ct.  615,  60  U.  S.  (L.  ed.)  1143;  Jones,  4  N.  Y.  497,  55  Am.  Dec.  290; 
Covell  V.  Loud,  135  Mass.  41,  46  Am.  Collin's  Appeal,  107  Pa.  St.  590,  52 
Rep.  446;  Austin  v.  Hayden,  171  Mich.  Am.  Rep.  479;  Abraham  v.  Southwest- 
38,  137  N.  W.  317,  Ann.  Cas.  1915B  em  R.  Bank,  1  S.  C.  441,  7  Am.  Rep. 
894  and  note;  Mullen  v.  Quinlan,  195  33;  Luckett  v.  Townsend,  3  Tex.  119, 
N.  Y.  109,  87  N.  E.  1078,  24  L.R.A.  49  Am.  Dec,  723  and  note;  Fletcher  v. 
(N.S.)  511;  Sproul  v.  Sloan,  241  Pa.  Howard,  2  Aikens  (Vt.)  115,  16  Am. 
St.  284,  88  Atl.  501,  Ann.  Cas.  1915B  Dec.  686;  Parkersburg  First  Nat. 
941  and  note.  And  see  Brokesss,  vol.  Bank  v.  Harkness,  42  W.  Va.  156,  24 
4,  p.  265.  S.  E.  548,  32  L.R.A.  408 ;  Geilf uso  v. 

12.  Casey  v.  Cavaroc,  96  U.  S.  467,  Corrigan,  95  Wis.  651,  70  N.  W.  306, 
24  U.  S.  (L.  ed.)  779;  Waterman  v.  60  A.  S.  R.  143,  37  L.R.A.  166;  Don- 
Mackenzie,  138  U.  S.  252,  11  S.  Ct.  aid  v.  Suckling,  L.  R.  1  Q.  B.  585,  35 
334,  34  U.  S.  (L.  ed.)  923;  Dale  v.  L.  J.  Q.  B.  232,  14  L.  T.  N.  S.  772, 
Pattison,  234  U.  S.  399,  34  S.  Ct.  785,  15  W.  R.  13,  21  Eng.  Rul.  Cas.  301 
58  U.    S.    (L.  ed.)    1370,  52  L.R.A.  and  note. 

(N.S.)  754;  Amencan  Pig  Iron  Stor-       Notes:   7   Am.  Dec.   297;   49   Am. 
age  Warrant  Co.  v.  German,  126  Ala.  Dec.  731;  94  A.  S.  R.  240;  4  L.R.A. 
194,  28  So.  603,  85  A.  S.  R.  21 ;  Payne  305 ;  Ann.  Cas.  1912B  962. 
V.  Bensley,  8  Cal.  260,  68  Am.  Dec.       And  see  Chattbl  Mobtoagss,  vol. 
318;  Brewster  v.  Hartley,  37  Cal.  15,  5,  p.  387. 
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dencing  the  transaction  and  not  from  particular  words  therein.  Thus 
the  fact  that  the  word  "pledge"  is  employed  in  an  instrument  evi- 
dencing a  transaction  does  not  conclusively  determine  its  character, 
but  the  rule  is  that  even  where  this  word  is  used  if  it  appears  that 
it  is  the  clear  intent  of  the  parties  that  the  possession  of  the  subject 
matter  is  to  remain  in  the  debtor  and  the  possession  does  so  remain 
the  transaction  will  be  held  to  be  a  mortgage.^'  It  is  ordinarily  for 
the  jury  to  say  whether  a  particular  transaction  was  a  mortgage  or 
a  pledge,  but  where  the  evidence  is  undisputed  it  is  a  question  of 
law.^*  The  distinction  between  chattel  mortgages  and  pledges  has 
been  done  away  with  to  a  great  extent  by  statutory  enactments,^  ^ 
and  in  some  states  a  mortgagee  in  possession  and  the  pledgee  are 
practically,  if  not  identically,  the  same.  The  same  rights  are  secured 
by  the  one  as  the  other.  No  legal  title  passes  in  either  case,  but 
merely  the  right  of  actual  possession  of  the  property  for  the  purposes 
of  security.^*  Where  a  debtor  delivers  property  to  his  creditor  as 
security  for  his  debt,  with  power  to  sell  it  and  satisfy  the  indebted- 
ness, or  retain  it  till  paid  off  by  the  debtor  himself,  it  is  a  pledge, 
and  not  a  sale.^'  But  a  sale  of  goods  for  a  fixed  sum,  with  the  further 
agreement  that  if,  when  sold,  more  than  said  sum  be  realized,  the 
excess,  after  deducting  the  expenses  of  the  sale,  should  be  credited 
to  the  vendors,  is  a  valid  sale;  and  the  stipulation  for  an  additional 
consideration  does  not  make  it  a  pledge  or  mortgage.^^  A  contract 
of  pledge  carries  with  it  the  implication  that  the  security  may  be 
sold  to  discharge  the  obligation,  while  in  case  of  a  lien  (except  as 
aided  by  statute)  the  right  of  lien  is  not  understood  to  carry  with  it 
any  general  right  of  sale.^* 

3.  Presumptions  and  Evidence  as  to  Nature  of  Transaction. — ^When 
a  debtor  deposits  property  with  his  creditor,  in  the  absence  of  any 
showing  as  to  the  purpose  with  which  the  deposit  is  made  or  received, 
it  is  presumed  that  it  was  intended  as  a  collateral  security  for  the 
debt.  Unless  there  is  some  evidence  tending  to  show  an  intention 
on  the  part  of  the  debtor  to  give,  and  also  on  the  part  of  the  cred- 
itor to  receive,  the  property  in  satisfaction  of  the  debt,  either  in 
whole  or  in  part,  the  law  presumes  that  it  is  given  only  as  a  collat- 
eral security.    Especially  does  this  presumption  arise  if  the  property 

13.  Note:  Ann.  Cas.  1912B  964.  19.  Brittto    v.    Oakland    Bank    of 

14.  Conrad  v.  Fisher,  37  Mo.  App.  Sav.,  124  Cal.  282,  67  Pac.  84,  71  A. 
352,  8  L.R.A,  147.  S.  R.  58;  Austin  v.  Hayden,  171  Mich. 

Note;  Ann.   Cas.  1912B  964.  38,  137  N.  W.  317,  Ann.  Cas.  1915B 

15.  Note:  94  A.  S.  R.  240.  894;  McNeil  v.  New  York  Tenth  Nat. 

16.  Note:  Ann.  Cas.  1912B  964.  Bank,  46  N.  Y.  325,  7  Am.  Rep.  341; 
And  see  Chattel  Mortgages,  vol.  5,  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585, 
p.  438  et  seq.  35  L.  J.  Q.  B.  232,  14  L.  T.  N.  S.  772, 

17.  Note:  94  A.  S.  R.  240.  15  W.  R.  13,  21  Eng.  RuL  Cas.  301 

18.  Reaves  v.  Sebem,  16  la.  234,  85  and  note.  And  see  Liens,  vol.  17,  pp. 
Am.  Dec.  513.  596,  613. 

633 


§§  4,  5  PLEDGE  21  E.  C.  L. 

given  13  itself  a  chose  in  action  or  a  security  of  a  different  nature 
from  the  debt,  whose  value  is  neither  intrinsic  nor  apparent,  and 
is  not  agreed  upon  by  the  parties.*^  Even  though  a  transfer,  if 
regarded  by  itself,  is  absolute,  its  object  and  character  may  be  quali- 
fied and  explained  by  a  contemporaneous  paper  declaring  it  to  be 
a  deposit  of  the  property  as  collateral  security,^  and  there  are  also 
decisions  to  the  effect  that  an  absolute  transfer  of  personal  property 
may  be  shown  by  parol  evidence  to  have  been  only  a  pledge,*  Thus 
it  has  been  held  that  a  bill  of  sale  of  chattels  absolute  on  its  face 
may  be  shown  to  have  been  intended  as  a  mere  security  for  a  debt.' 

4.  Law  Governing  Contract  of  Pledge. — ^It  has  been  held  that  a 
pledge  is  controlled  and  its  validity  determined  by  the  law  of  the 
state  wherein  the  property  is  situate  though  made  by  a  resident  of 
another  state,  of  which  all  the  parties  to  the  controversy  are  residents. 
The  parties  to  a  contract  of  pledge  will  be  presumed  to  have  had 
in  view  the  laws  of  the  state  where  the  property  was  situated,  though 
the  contract  to  secure  which  the  pledge  was  made  is  governed  by 
the  laws  of  another  state.*  Questions  of  the  extent  and  validity  of 
a  pledge  being  local  questions  the  decisions  of  state  courts  thereon 
will  be  followed  by  the  United  States  courts.* 

II.  Essentials  to  Valid  Pledgb 

Oeneral  Principles 

5.  Property  Subject  to  Pledge. — All  kinds  of  personal  property 
in  existence  may  be  pledged.*  This  has  been  held  to  include  besides 
ordinary    corporeal    chattels,    policies    of    insurance,'    mortgages,® 

20.  Borland    v.    Nevada   Bank,    99  6.  Note:  49  Am.  Dec.  733. 

Cal.  89,  33  Pac.  737,  37  A.  S.  R.  32.  7.  Puckhaber   v.    Henry,    152    Cal. 

Generally  as  to  price  as  an  essential  419,  93  Pac.  114,  14  Ann.  Cas.  844; 

element  of  a  sale,  see  Sales.  Collins  v.  Dawley,  4  Colo.  138,  34  Am. 

1.  Wilson  V.  Little,  2  N.  Y.  443,  57  Rep.  72;  Conway  v.  Caswell,  121  Ga. 
Am.  Dec.  307  and  note.  254,  48  S.  E.  956,  2  Ann.  Cas.  267; 

2.  Jewett  V.  Warren,  12  Mass.  300,  Palmer  v.  Mutual  L.  Ins.  Co.,  114 
7  Am.  Dec.  74  and  note.  Minn.  1,  130  N.  W.  250,  Ann.  Cas. 

Note:  94  A.  S.  R.  241.  1912B  957;  Wells  v.  Archer,  10  Serg. 

8.  Conrad  v.  Fisher,  37  Mo.  App.  &  R.    (Pa.)    412,  13  Am.   Dec.   682; 

352,  8  L.R.A.  147.  Buckley  v.  Garrett,  60  Pa.  St.  333, 100 

4.  Swedish  American  Nat.  Bank  v.  Am.  Dec.  564. 

Gardner  First  Nat.  Bank,   89   Minn.  Notes:  49  Am.  Dec.  733;  3  L.R.A. 

98,  94  N.  W.  218,  99  A.  S.  R.  549  and  (N.S.)  951. 

note.  8.  Matthews  v.  Warner,  145  U.  S. 

5.  Hiscock  V.  Varick  Bank,  206  U.  475,  12  S.  Ct.  945,  36  U.  S.  (L.  ed.) 
S.  28,  27  S.  Ct.  681,  51  U.  S.  (L.  ed.  782;  Clark  v.  Holland,  72  la.  34,  33 
945.  Generally  as  to  the  effect  of  N.  W.  350,  2  A.  S.  R.  230 ;  Brown  v. 
decisions  of  state  courts  or  federal  Tyler,  8  Gray  (Mass.)  135,  69  Am. 
tribunals,  see  Courts,  vol.  7,  p.  1013.  Dec.  239 ;  Strong  v.  Jackson,  123  Mass* 
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and  leases  of  real  estate,*  money,^®  a  seat  in  a  stock  exchange/^ 
all  kinds  of  negotiable  instruments/^   shares   of   stock/'   coupon 

60,  26  Am.  Rep.  19;  Cox  v.  Cayan,  117  Hubbard  v.  Tod,  171  U.  S.  474,  19  S. 

Mich.  599,  76  N.  W.  96,  72  A.  S.  R.  Ct  14,  43  U.  S.  (L.  ed.)  246;  Welles 

685.  V.   Larrabee,  36  Fed.   866,  2  L.R.A. 

Note:  49  Am.  Dec.  733.  471;  Terry  v.  Birmingham  Nat.  Bank, 

And  see  Mortgages,  vol,  19,  pp.  522,  93  Ala.  599,  9  So.  299,  30  A.  S.  R. 

578.  87;  Brady  v.  Irby,  101  Ark.  573,  142 

9.  Note:  49  Am.  Dec.  734.  S.  W.  1124,  Ann.  Cas.  1913E  1054  and 

10.  Anderson  v.  Pacific  Bank,  112  note;  Brewster  v.  Hartlev,  37  Cal.  15, 
Cal.  598,  44  Pac.  1063,  53  A.  S.  R.  99  Am.  Dec.  237;  Cross  v.  Eureka 
228,  32  L.R.A.  479;  Hall  v.  Page,  4  Lake,  etc.,  Co.,  73  Cal.  302,  14  Pac. 
Ga.  428,  48  Am.  Dec.  235.  885,    2    A.    S.    R.    808;    KuUman   v. 

11.  Nashua  Sav.  Bank  v.  Abbott,  Greenebaum,  92  Cal.  403,  28  Pac.  674, 
181  Mass.  531,  63  N.  E.  1058,  92  A.  S.  27  A.  S.  R.  150;  Borland  v.  Nevada 
R.  430.  Bank,  99  Cal.  89,  33  Pac.  737,  37  A. 

12.  Clark  v.   Iselin,  21  Wall.   360,  S.  R.  32;  Spreckels  v.  Nevada  Bank, 

22  U.  S.  (L.  ed.)  568;  Jerome  v.  Mc-  113  Cal.  272,  45  Pac.  329,  54  A.  S.  R. 
Carter,  94  U.  S.  734,  24  U.  S.  (L.  ed.)  348  and  note,  33  L.R.A.  459;  McFall 
136;  Pickens  v.  Yarborough,  26  Ala.  v.  Buckeye  Grangers'  Warehouse 
417,  62  Am.  Dec.  728  and  note;  Bemey  Ass'n,  122  Cal.  468,  55  Pac.  253,  68 
V.  Steiner,  108  Ala.  Ill,  19  So.  806,  A.  S.  R.  47  and  note;  Brittan  v.  Oak- 
54  A.  S.  R.  144;  Payne  v.  Bensley,  8  land  Bank  of  Sav.,  124  Cal.  282,  57 
Cal.  260,  68  Am.  Dec.  318  and  note;  Pac.  84,  71  A.  S.  R.  58  and  note; 
Brewster  v.  Hartley,  37  Cal.  15,  99  Adams  v.  Clark,  36  Colo.  65,  85  Pac. 
Am.  Dec.  237;  Johnston  v.  Allen,  22  642,  10  Ann.  Cas.  774  and  note;  Colt 
Fla.  224, 1  A.  S.  R.  180;  Young  Men's  v.  Ives,  31  Conn.  25,  81  Am.  Dec.  161; 
Christian  Ass'n  Gymnasium  Co.  v.  Skiff  v.  Stoddard,  63  Conn.  198,  26 
Rockford  Nat.  Bank,  179  111.  599,  54  Atl.  874,  28  Atl.  104,  21  L.R.A.  102; 
N.  E.  297,  70  A.  S.  R.  135,  46  L.R.A.  Andrews  Co.  v.  Columbus  Nat.  Bank, 
753;  St.  Joseph  Nat.  Bank  v.  Dakin,  129  Ga.  53,  58  S.  E.  633,  121  A.  S.  R. 
54  Kan.  656,  39  Pac.  180,  45  A.  S.  R.  186, 12  Ann.  Cas.  616;  Mapleton  Bank 
299 ;  St.  Paul  Nat.  Bank  v.  Cannon,  v.  Standrod,  8  Idaho  740,  71  Pac.  119, 
46  Minn.  95,  48  N.  W.  526,  24  A.  S.  R.  67  L.R.A.  656  and  note;  Rozet  v.  Mc- 
189  and  note;  Tucker  v.  New  Hamp-  Clellan,  48  111.  345,  95  Am.  Dec.  551; 
shire  Sav.  Bank,  58  N.  H.  83,  42  Am.  Price  v.  Dime  Sav.  Bank,  124  111.  317, 
Rep.  580 ;  Garlick  v.  James,  12  Johns.  15  N.  E.  754,  7  A.  S.  R.  367 ;  Hale 
(N.  Y.)  146,  7  Am.  Dec.  294;  Griggs  v.  Walker,  31  la.  344,  7  Am.  Rep.  137; 
V.  Day,  136  N.  Y.  152,  32  N.  E.  612,  Bryson  v.  Rayner,,25  Md.  424,  90  Am. 
32  A.  S.  R.  704  and  note,  18  L.R.A.  Dec.  69;  Gemmell  v.  Davis,  75  Md. 
120;  Manhattan  Sav.  Inst.  v.  New  546,  23  Atl.  1032,  32  A.  S.  R.  412; 
York  Nat.  Exch.  Bank,  170  N.  Y.  58,  O'Herron  v.  Gray,  168  Mass.  573,  47 
62  N.  E.  1079,  88  A.  S.  R.  640;  Mc-  N.  E.  429,  60  A.  S.  R.  411,  40  L.R.A. 
Nary  v.  Farmers'  Nat.  Bank,  33  Okla.  498 ;  Allen  v.  Dubois,  117  Mich.  115, 
1,  124  Pac.  286,  Ann.  Cas.  1914B  248,  75  N.  W.  443,  72  A.  S.  R.  557 ;  May 
41  L.R.A.(N.S.)  1009;  Atlas  Bank  v.  v.  Cleland,  117  Mich.  45,  75  N.  W. 
Doyle,  9  R.  I.  76,  98  Am.  Dec.  368,  129,  44  KR.A.  163 ;  Feige  v.  Burt,  118 
11  Am.  Rep.  219.  Mich.  243,  77  N.  W.  928,  74  A.  S.  R. 

Notes:  49  Am.  Dec.  734;  64  Am.  390;  Austin  v.  Hayden,  171  Mich.  38, 

Dec.  428  et  seq.  137  N.  W.  317,  Ann.  Cas.  1915B  894 ; 

13.  Union  Bank  v.  Laird,  2  Wheat,  State  v.  New  England  Bank,  70  Minn. 
390,  4  U.  S.  (L.  ed.)  269;  Pauly  v.  398,  73  N.  W.  153,  68  A.  S.  R.  538 
State  Loan,  etc.,  Co.,  165  U.  S.  606,  and  note;  Schumacher  v.  Greene  Can- 
17  8.  Ct.  465,  41  U.  S.  (L.  ed.)  844;  anea  Copper  Co.,  117  Minn.  124,  134 
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bonds/*  corporate  bonds/*  bills  of  lading/*  treasury  certificates/' 
county  scrip  or  warrants/*  debts/®  bills  receivable/®  and  book  ac- 
counts.* So,  also,  any  kind  of  personal  property,  which  by  the  laws  of 
the  several  states  is  exempt  from  execution  or  attachment,  may  be 
pledged  by  the  owner,  as  by  such  act  the  benefit  of  the  exemption  is 
deemed  waived.  But  a  pension  certificate  cannot  be  made  the  subject 
of  a  pledge,  as  such  disposition  of  the  certificate  is  Inade  void  by  act 
of  Congress.*  As  possession  must  uniformly  accompany  a  pledge,* 
it  was  formerly  doubted  whether  incorporeal  things  like  debts,  money 
in  stocks,  etc.,  which  cannot  be  manually  delivered,  were  the  proper 

N.  W.  610,  Ann.  Cas.  1913C  1116,  38  470;  6  Ann.  Cas.  481. 

L.R.A.(N.S.)   180;  Union  Sav.  Ass'n  And  see  Banks,  vol.  3,  pp.  388,  389, 

V.  Seligman,  92  Mo.  635, 15  S.  W.  630,  403 ;   Corporations,  vol.   7,  pp.  274. 

I  A.  S.  R.  776  and  note ;  Colonial  280,  281,  293,  348,  397,  598,  645. 
Trust  Co.  V.  McMiUan,  188  Mo.  547,  14.  Baltimore  Third  Nat.  Bank  v. 
87  S.  W.  933,  107  A.  S.  R.  335;  Grojff  Boyd,  44  Md.  47,  22  Am.  Rep.  35; 
V.  Stitzer,  77  N.  J.  Eq.  260,  76  Atl.  .Morris  Canal,  etc.,  Co.  v.  Fisher,  9  N. 
46,  31  L.R.A.(N.S.)  1159;  Nourse  v.  J.  Eq.  667,  64  Am.  Dec.  423  and  note; 
Prime,  4  Johns.  Ch.  (N.  Y.)  490,  8  New  Memphis  Gaslight  Co.  Cases,  105 
Am.  Dec.  606,  7  Johns.  Ch.  69,  11  Tenn.  268,  60  S.  W.  206,  80  A.  S.  R. 
Am.  Dec.  403 ;  Dykers  v.  Allen,  7  Hill  880. 

(N.  Y.)  497,  42  Am.  Dec.  87  and  note;  Note:  49  Am.  Dec.  734. 

Merchants'  Nat.  Bank  v.  Hall,  83  N.  15.  Re     Progressive     Wall     Paper 

Y.  338,  38  Am.  Rep.  434;  Griggs  v.  Corp.,  229  Fed.  489,  L.R.A.1916E  563 ; 

Day,  136  N.  Y.  152,  32  N.  E.  612,  32  Latta  v.  Tutton,  122  Cal.  279,  54  Pac. 

A.  S.  R.  704,  18  L.R.A.  120;  Buffalo  844,  68  A.  S.  R.  30.    And  see  Corpo- 

German  Ins.  Co.  v.  Buffalo  Third  Nat.  rations,  vol.  7.  p.  598. 

Bank,  162  N.  Y.  163,  56  N.  E.  521,  16.  Dows  v.  Milwaukee  Nat.  Exch. 

48    L.R.A.    107;    Havens   v.    Tarboro  Bank.  91  U.  S.  618,  23  U.  S.  (L.  ed.) 

Bank,  132  N.  C.  214,  43  S.  E.  639,  95  214;  Douglas  v.  People's  Bank,  86  Ky. 

A.  S.  R.  627;  Farmers'  Bank  v.  Die-  176,  5  S.  W.  420,  9  A.  S.  R.  276.   See 

bold  Safe,  etc.,  Co.,  66  Ohio  St.  367,  Bills  op  Lading,  vol.  4,  p.  33  et  seq. 

(34  N.  E.  518,  90  A.  S.   R.  586,  58  17.  Baldwin  v.  Ely,  9  How.  580,  13 

L.R.A.  620;  Ardmore  State  Bank  v.  U.  S.  (L.  ed.)  266. 

Mason,  30  Okla.  568,  120  Pac.  1080,  18.  Coit  v.  Humbert,  5.  Cal.  260,  63 

39  L.R.A.(N.S.)  292  and  note;  Gilpin  Am.  Dec.  128. 

v.  Howell,  5  Pa.  St.  41,  45  Am.  Dec.  19.  United   States   v.   Robertson,  5 

720;  Hoppin  v.  Buffum,  9  R.  I.  513,  Pet.  641,  8  U.  S.  (L.  ed.)  257;  Brew- 

II  Am.  Rep.  291;  State  Banking,  etc.,  ster  v.  Hartley,  37  Cal.  15,  99  Am. 
Co.  v.  Taylor,  25  S.  D.  577,  127  N.  W.  Dec.  237. 

590,  29  L.R.A.(N.S.)   523  and  note;  20.  Clark  v.  Iselin,  21  Wall.  360,  22 

MeClunpr  v.  Colwell,  107  Tenn.  592,  64  U.  S.  (L.  ed.)  668;  Casey  v.  National 

S.  W.  890,  89  A.  S.  R.  961  and  note;  Park  Bank,  96  U.  S.  492,  24  U.  S.  (L. 

Anderson  v.  Waco  State  Bank,  92  Tex.  ed.)  789. 

506,  49  S.  W.  1030,  71  A.  S.  R.  867  1.  American    Exch.    Nat.    Bank    v. 

and  note;  White  River  Sav.  Bank  v.  Federal  Nat.  Bank,  226  Pa.  St.  483, 

Capitol  Sav.,  etc..  Bank,  77  Vt.  123,  75  Atl.  683, 134  A.  S.  R.  1071, 18  Ann. 

59  Atl.  197,  107  A.  S.  R.  754;  French  Cas.   444,   27   L.R,A.(N.S.)    666  and 

v.  White,  78  Vt.  89,  62  Atl.  35,  6  Ann.  note, 

Cas.   479   and   note,   2   L.R.A.(N.S.)  2.  Note:  49  Am.  Dec.  734. 

804  and  note.  8.  See  infra,  par.  10  et  seq. 
Notes:  49  Am.  Dec.  734;  74  A.  S.  R. 
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subjects  of  a  pledge.  It  is  now  held  that  they  axe  so;  and  there 
seems  to  be  no  reason  why  any  legal  or  equitable  interest  whatever 
in  personal  property  may  not  be  pledged;  provided  the  interest 
can  be  put,  by  actual  delivery  or  by  written  transfer,  into  the  hands 
or  within  the  power  of  the  pledgee,  so  as  to  be  made  available  to 
him  for  the  satisfaction  of  tiie  debt.*  Of  things  not  in  existence, 
there  cannot  be  a  technical  pledge,  at  common  law;  yet  there  may 
be  a  hypothetical  contract,  which  will  attach,  as  a  lien  or  pledge, 
to  them,  as  soon  as  they  come  into  existence.  Thus  where  one  agrees 
to  lend  his  credit  to  another  to  enable  the  latter  to  manufacture 
goods,  stipulating  that  he  shall  have  the  right  to  take,  at  his  pleasure, 
tiie  articles  so  manufactured  and  sell  them  and  apply  the  proceeds 
to  the  extinction  of  the  debt,  such  contract  will  be  held  valid  as 
between  the  parties  themselves,  and  also  as  to  the  creditors  of  the 
manufacturer,  where  possession  is  taken  under  the  contract  before 
the  creditors  attach.*  So  it  has  been  held  that  there  may  be  a  valid 
equitable  pledge  of  an  interest  in  a  proposed  partnership  which  will 
become  operative  as  soon  as  the  interest  is  created.*  In  a  true  sense 
one  personal  obligation  of  a  debtor  proper  cannot  become  the  subject 
matter  of  a  pledge  or  collateral  security  proper,  or  in  the  sense  of 
pledged  collateral,  for  the  security  of  another  obligation  of  the  same 
debtor,  for  the  reason  that  a  debtor's  own  personal  obligation  is  no 
part  of  his  personal  property,  and  cannot  be  the  subject  of  such  a 
pledge — is  a  liability  and  not  an  asset.*  Thus  the  individual  note  of 
one  partner  given  to  a  firm  creditor,  and  payable  at  the  maturity  of  a 
firm  debt,  is  merely  a  promise  by  one  partner  to  pay  the  firm  debt, 
is  not  a  collateral  security  for  the  debt,  and  the  creditor  is  not  barred 
from  suing  the  firm  because  of  his  laches  in  not  collecting  the  note 
before  the  maker's  insolvency.®  This  does  not  mean,  however,  that 
two  evidences  of  the  same  debt  may  not  outstand,  the  one  as  collateral 
to  the  other.  On  the  contrary,  it  has  generally  been  held  that  a  note 
which  has  collateral  securities  attached  or  a  lien  incident  mav  be 
treated  as  collateral  to  another  note  of  the  same  person,  and  both 
the  note  and  its  collateral  or  lien  enforced  so  far  as  to  preserve  the 
creditor  the  benefit  of  the  collateral  or  lien.* 

4.  Wilson  V.  Little,  2  N.  Y.  443,  61  v.  Union  Cattle  Co.,  3  Wyo.  803,  31 

Am.  Dec.  307.    And  see  Macon  First  Pac.   408,   19  L.R.A.   640.     And  see 

Nat.  Bank  v.  Nelson,  38  Ga.  391,  95  Morris  Canal,  etc.,  Co.  v.  Fisher,  9  N. 

Am.  Dec.  400.  J.  Eq.  667,  64  Am.  Dec.  423. 

6.  Calkins  v.  Lockwood,  16   Conn.       8.  Tyner  v.  Stoops,  11  Ind.  22,  71 

276,  41  Am.  Dec.  143.  Am.  Dec.  341. 

6.  Collin's  Appeal,  107  Pa.  St.  690,  9.  Easton  v.  German-American 
62  Am.  Rep.  479.  Bank,  127  U.  S.  532,  8  S.  Ct.  1297,  32 

7.  Dies  V.  Wilson  County  Bank,  129  U.  S.  (L.  ed.)  210;  Dies  v.  Wilson 
Tenn.  89,  165  S.  W.  248,  Ann.  Cas.  County  Bank,  129  Tenn.  89, 166  S.  W. 
1915A  1090;  International  Trust  Co.  248,  Ann.  Cas.  1915A  1090. 
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6.  Authority  to  Pledge. — ^It  is  the  general  rule  that  as  to  prop- 
erty  other  than  negotiable  securities,  the  pledgor,  like  a  vendor  of 
chattels,  can  convey  no  greater  right  or  title  than  he  has.*^  A  pledge 
of  property  in  which  the  pledgor  has  not  some  general  or  special 
ownership  cannot  be  made,  unless  by  the  consent  of  the  owner,*^ 
and  the  true  owner  unless  he  has  so  acted  as  to  clothe  the*  pledgor 
with  apparent  authority  to  pledge  may  follow  and  reclaim  hU  prop- 
erty, or  may  recover  the  value  thereof.**  If,  however,  the  real  owner 
of  the  goods  has  so  acted  as  to  clothe  the  seller  or  pledgor  with 
apparent  authority  to  sell  or  pledge,  he  will,  even  by  the  common 
law,  be  precluded  from  denying,  as  against  those  who  may  have 
acted  bona  fide  on  the  faith  of  that  apparent  authority,  that  he  had 
given  such  authority,  and  the  result  as  to  them  is  the  same  as  if 
he  had  really  given  it.*'  Their  rights  in  such  cases  do  not  depend 
upon  the  actual  title  or  authority  of  the  party  with  whom  they 
deal  directly,  but  are  derived  from  the  act  of  the  real  owner,  which 
precludes  him  from  disputing  as  against  them  the  existence  of  the 
title  or  power,  which,  through  negligence  or  mistaken  confidence,  he 
caused  or  allowed  to  appear  to  be  vested  in  the  party  making  the 

10.  Wright  V.  Solomon,  19  Cal.  64,   1913C  1290  et  seq. ;  14  L.R. A.  235. 

79  Am.  Dec.  196  and  note;  Macon  As  to  the  effect  of  an  attempt  by  a 
First  Nat.  Bank  v.  Nelson,  38  Ga.  391,  bailee  to  pledge  the  subject  matter  of 
95  Am.  Dec.  400;  Burton  v.  Curj'ea,  the  bailment  as  constituting  a  conver- 
40  111.  320,  89  Am.  Dec.  350;  Young  sion,  see  Bailments,  vol.  3,  pp.  112, 
Men's  Christian  Ass'n  Gymnasium  Co.   142. 

V.  Rockford  Nat.  Bank,  179  lU.  599,  12.  Bott  v.  McCoy,  20  Ala.  578,  56 
54  N.  E.  297,  70  A.  S.  R.  135,  46  Am.  Dec.  223;  Commercial  Bank  ▼. 
L.R.A.  753;  KitcheU  v.  Vanadar,  1  Hurt,  99  Ala.  130,  12  So.  568,  42  A. 
Blackf.  (Ind.)  356,  12  Am.  Dec.  249;  S.  R.  38,  19  L.R.A.  701;  Wright  v. 
Vass  V.  Chamberlain,  139  la.  569,  117  Solomon,  19  Cal.  64,  79  Am.  Dec.  196 ; 
N.  W.  269,  130  A.  S.  R.  331  and  note,  Vamey  v.  Curtis,  213  Mass.  309,  100 
19  L.R.A.(N.S.)  106;  O'Herxon  v.  N.  E.  650,  Ann.  Cas.  1914A  340  and 
Gray,  168  Mass.  573,  47  N.  E.  429,  60  note,  L.R.A.1916A  629. 
A.  S.  R.  411,  40  L.R.A.  498;  Codding-  Note:  Ann.  Cas.  1913C  1290  et  seq. 
ton  V.  Bay,  20  Johns.  (N.  Y.)  637,  11  And  see  Bailments,  vol.  3,  p.  142 
Am.  Dec.  342;  McNeil  v.  New  York  et  seq.;  Factors,  vol.  11,  p.  784  et  seq. 
Tenth  Nat.  Bank,  46  N.  Y.  325,  7  Am.  13.  Young  Men's  Christian  Ass'n 
Rep.  341;  Agnew  v.  Johnson,  22  Pa.  Gymnasium  Co.  v.  Rockford  Nat. 
St.  471,  62  Am.  Dec.  303.  Bank,  179  lU.  599,  54  N.  E.  297,  70 

Note:  Ann.  Cas.  1914A  345.  A.  S.  R.  135,  46  L.R.A.  753;  Levi  v. 

And  see  Corporations,  vol.  7,  p.  Booth,  58  Md.  305,  42  Am.  Rep.  332; 
279;  Sales.  Schmidt  v.  Simpson,  204  N.  Y.  434, 

11.  Menardi  v.  Wacker,  32  Nev.  169,  97  N.  E.  966,  Ann.  Cas.  1913C  1288 
105  Pac.  287,  Ann.  Cas.  1912C  710;  and  note;  Fry  v.  Smellie,  [19121  3  K. 
Farmers'  Bank  v.  Diebold  Safe,  etc.,  B.  282,  Ann.  Cas.  1913C  604  and 
Co.,  66  Ohio  St.  367,  64  N.  E.  518,  90  note. 

A.  S.  R.  586  and  note,  58  L.R.A.  620;       Note:  3  A.  S.  R.  202. 
Agnew  V.  Johnson,  22  Pa.  St.  471,  62       And  see  Bailments,  vol  3,  p.  14S 
Am.  Dec.  303.  et  seq. 

Notes:  49  Am.  Dec.  734;  Ann.  Cas. 
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transfer.^^  As  to  the  authority  of  partictilar  persons  or  classes  of 
persons  to  pledge,  it  has  been  held  that  in  the  absence  of  statute, 
the  conditional  vendee  cannot  pledge  the  vendor's  property  so  as 
to  defeat  the  latter's  right  to  recover  it.**  Thus  it  has  been  held 
that  the  owner  of  property  sold  for  cash  could,  on  breach  of  the 
condition,  recover  the  same,  even  as  against  a  bona  fide  pledgee  for 
money  advanced  to  the  vendee  pending  delivery.  **  The  words  "sell 
and  convey,"  when  employed  in  a  power  of  attorney,  do  not  include 
authority  to  mortgage  or  otherwise  dispose  of  the  property  than  by 
a  sale  and  conveyance,  and  it  has  accordingly  been  held  that  a 
power  of  attorney  authorizing  the  sale,  transfer,  or  release  of  certain 
mortgages  and  the  indorsement  and  transfer  of  notes  secured  thereby, 
and  the  receiving  of  payment  of  such  notes  and  the  giving  of  acquit- 
tances therefor,  does  not  authorize  the  borrowing  of  money  or  the 
pledging  of  the  notes  or  mortgages  for  any  purpose.*'  Nor  is  a 
power  to  pledge  included  in  a  power  to  sell  and  reinvest  trust  prop- 
erty.** A  clerk,  salesman  or  agent  of  a  firm  has  no  power  to  pawn 
his  employer's  assets  as  security  for  his  own  debts  nor  may  a  partner 
pledge  partnership  property  as  security  for  his  private  debts.**  The 
right  of  a  factor  to  pledge  the  property  of  the  principal  is  treated 
elsewhere  in  this  work,*®  as  is  the  power  of  a  guardian  to  pledge 
the  property  of  his  ward,*  the  power  of  officers  or  agents  of  a  corpo^ 
ration  to  pledge  its  personal  property,*  the  power  of  a  bank  to  pledge 
its  assets  to  secure  a  particular  depositor,*  and  the  validity  of  pledges 
by  executors  or  administrators  of  the  property  of  the  estate.*  An 
unauthorized  pledge  being  injurious  to  the  real  owner  alone,  he 
may  ratify  or  confirm  it  at  his  pleasure,*  but  the  one  who  under- 
takes to  transfer  goods  either  by  way  of  pledge  or  sale  impliedly 
stipulates  that  he  has  the  authority  or  right  to  do  so,  and  he  must 

14.  Brittan  v.  Oakland  Bank  of  19.  Oliphant  v.  Markham,  79  Tex. 
Sav.,  124  Cal.  282,  57  Pac.  84,  71  543,  15  S.  W.  569,  23  A.  S.  R.  363. 
A.  S.  R.  58 ;  Young  Men's  Christian  Generally  as  to  the  powers  of  an  agent 
Ass'n  Gymnasium  Co.  v.  Roekford  to  pledge  his  principal's  property,  see 
Nat.  Bank,  179  111.  599,  54  N.  E.  297,  Principal  and  Agent,  post,  par.  39, 
70  A.  S.  R.  135,  46  L.R.A.  753;  Mc-  112. 

Neil  v.  New  York  Tenth  Nat.  Bank,  20.  See  Faotobs,  vol.  11,  p.  761  et 

46  N.  Y.  325,  7  Am.  Rep.  341.  seq. 

15.  Note:  25  L.R.A. (N.S.)  790.  1.  See  Guardian  and  Ward,  vol.  12, 

16.  Palmer  v.  Hand,  13  Johns.  (N.  p.  1124. 

y.)  434,  7  Am.  Dec.  392.  2.  See  Corporations,  vol.  7,  p.  645. 

17.  Hawxhurst  v.  Rathgel,  119  Cal.       3.  See  Banks,  vol.  3,  p.  419. 

631,  51  Pac.  846,  63  A.  S.  R.  142  and       4.  See  Executors  and  Administra- 

note.      And    see    generally,    Powers,  tors,  vol.  11,  p.  349  et  seq. 

post,  par.  8.  5.  Bott  v.  McCoy,  20  Ala.  578,  56 

18.  Paterson  First  Nat.  Bank  v.  Am.  Dec.  223 ;  Oakes  v.  Moore,  24  Me. 
National  Broadway  Bank,  156  N.  Y.  214,  41  Am.  Dec.  379.  See  Factors, 
459,  51  N.  E.  398,  42  L.R.A.  139.  And  vol.  11,  p.  764;  Principal  and  Agent, 

Trusts.  post,  par.  112. 
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be  held  estopped  by  his  act,  and  cannot  and  ought  not  to  be  allowed 
to  allege  his  own  violation  of  authority  to  set  aside  the  transfer  or 
recover  the  goods.* 

7.  Obligation  Secured. — ^Personal  property  may  be  pledged  to 
secure  any  kind  of  obligation,  whether  for  the  payment  of  money 
or  otherwise,  though  in  general  the  obligation  ^hich  the  property 
pledged  is  intended  to  secure  is  a  simple  debt.'  A  pledge  may  be 
made  to  secure  not  only  an  existing  debt,*  but  also  further  advances 
to  be  made  by  the  pledgee,*  and  other  obligations  not  yet  in  exist- 
ence.^® So  property  may  be  pledged  as  security  for  the  obligation 
of  another  person  than  the  owner,^^  and  a  married  woman  pledging 
her  general  estate,  with  the  consent  of  her  husband,  as  collateral  for 
the  debt  of  another,  cannot  defeat  the  lien  on  the  ground  of  her 
coverture,** 

8.  Consideration. — It  is  well  settled  that  a  loan  is  a  sufficient 
consideration  for  a  pledge,*'  as  is  a  further  advancement,** 
or  a  stipulation,  express  or  implied,  of  further  time  to  pay  a 
pre-existing    debt,*'^    or   a   change  of   securities   of   a   pre-existing 

6.  Bott  v.  McCoy,  20  Ala.  578,  56  A  S.  R.  650;  Merchants'  Nat.  Bank 
Am.  Dec.  223.    And  see  Sales.  ▼.  HaU,  83  N.  Y.  338,  38  Am.  R«p.  434. 

7.  Note:  49  Am.  Dec.  730,  734.  Note:  49  Am.  Dec.  734. 

8.  Spencer  v.  Sloan,  108  Ind.  183,  9  12.  Daviess  County  Bank,  etc.,  Co. 
N.  E.  150,  58  Am.  Rep.  35;  National  v.  Wright,  129  Ky.  21,  110  S.  W.  361, 
Bank  v.  Dakin,  54  Kan.  656,  39  Pac,  17  L.R.A.(N.S.)  1122. 

180,  45  A.  S.  R.  299  and  note;  Shum-       13.  Armstrong    v.     Chemical    Nat. 

way  V.  Reed,  34  Me.  560,  56  Am.  Dec.  Bank,   41   Fed.   234,   6   L.R A.    226 ; 

679;    Baltimore  Third  Nat.   Bank  v.  National  Bank  v.  Dakin,  54  Kan.  656, 

Boyd,  44  Md.  47,  22  Am.  Rep.  35;  39  Pac.  180,  45  A.  S.  R.  299;  Rox- 

State  Banking,  etc.,  Co.  v.  Taylor,  25  borough  v.  Messick,  6  Ohio  St.  448,  67 

S.  D.  577,  127  N.  W.  590,  29  L.R.A.  Am.  Dec.  346;  Pitts  v.  Foglesong,  37 

(N.S.)  523.  Ohio  St.  676,  41  Am.  Rep.  540;  Slate 

Notes:  49  Am.  Dec.  734;  32  A.  S.  Banking,  etc.,  Co.  v.  Taylor,  25  S.  D. 

R.  717.  577,  127  N.  W.  590,  29  L.R.A.(N.S.) 

9.  Conard  v.   Atlantic   Ins.    Co.,   1  523. 

Pet.  438,  7  U.  S.  (L.  ed.)  212;  Mat-  Note:  31  L.RA.(N.S.)  299. 

thews  V.  Warner,  145  U.  S.  475,  12  S.  14.  Roxborough  v.  Messick,  6  Ohio 

Ct.  945,  36  U.  S.  (L.  ed.)  782;  Shum-  St,  448,  67  Am.  Dec.   346;   Pitta  v. 

way  V.  Reed,  34  Me.  560,  56  Am.  Dec.  Foglesong,  37  Ohio  St.  676,  41  Am. 

679;   Baltimore   Third   Nat.   Bank  v.  Rep.  540. 

Boyd,  44  Md.  47,  22  Am.  Rep.  35.  16.  Swift  v.  Tyson,  16  Pet.  1,  10  U. 

Note:  49  Am.  Dec.  734.  S.  (L.  ed.)  865;  Goodman  v.  Simonds, 

10.  Merchants'  Nat.  Bank  v.  Hall,  20  How.  343,  15  U.  S.  (L.  ed.)  934; 
83  N.  Y.  338,  38  Am.  R^p.  434.  Oates  v.  Montgomery  First  Nat.  Bank, 

Notes:  49  Am.  Dec.  734;  32  A.  S.  R.  100  U.  S.  239,  25  U.  S.  (L.  ed.)  580; 

717.  Brooklyn  City,  etc.,  R.  Co.  v.  National 

And  see  infra,  par.  18.  Bank  of  Republic,  102  U.  S.  14,  26  U. 

11.  Collins  V.  Dawley,  4  Colo.  138,  S.  (L.  ed.)  61;  Ruddick  v.  Lloyd,  15 
34  Am.  Rep.  72;  Price  v.  Dime  Sav.  la.  441,  83  Am.  Dee.  423;  Green  well 
Bank,  124  111.  317,  15  N.  E.  754,  7  A.  v.  Haydon,  78  Ky.  332,  39  Am.  Rep. 
S.  R.  367;  Mechanick's  Nat,  Bank  v.  234;  Roxborough  v.  Messick,  6  Ohio 
Comins,  72  N.  H.  12,  55  Atl.  191,  101  St.   448,   67   Am.   Dec.   346;   Warren 
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debt.^*  As  to  whether  a  pre-existang  debt  without  more  affords  suffi- 
cient consideration  for  the  transfer  of  collaterals  as  security  for  its  pay- 
ment to  constitute  the  pledgee  a  bona  fide  holder  for  value  is  discussed 
elsewhere  in  this  article.^'  A  liability  to  pay  on  a  contract  in  force  is 
a  sufficient  consideration  for  a  pledge,  and  the  ratio  of  the  coneidera^ 
tion  to  the  value  of  the  thing  pledged  is  of  no  importance.^*  Where 
there  is  no  valid  obligation,  there  can  be  no  lawful  consideration 
for  the  security  as  a  pledge,**  and  if  the  original  contract  is  void 
property  pledged  in  support  of  it  can  be  recovered.**  So  it  has  been 
held  that  where  paper  has  been  transferred  as  collateral  security 
for  a  usurious  debt,  the  incident  falls  with  its  principal ;  and  as  the 
debt  is  illegal  and  void,  no  title  to  the  collateral  is  acquired  which 
can  exclude  the  equitable  rights  of  third  persons.* 

9.  Necessity  for  Writing  and  Recording. — Though  as  will  be  seen 
it  has  frequently  been  held  that  incorporeal  property,  being  incapable 
of  manual  delivery,  cannot  be  pledged  without  written  transfer  of  the 
title,*  as  a  general  rule  a  pledge  need  not  be  in  writing,*  and 
though  it  be  evidenced  by  writing  it  need  not  be  registered  or  re- 
corded as  is  the  case  with  chattel  mortgages.*    In  some  jurisdictions, 

First  Nat.  Bank  v.  Fowler,  3a  Ohio  67  Am.  Dec.  346;  Pitts  v.  Foglesong, 

St.  524,  38  Am.  Rep.  610;   Pfets  v.  37  Ohio  St.  676,  41  Am.  Rep.  640; 

Feglesong,  37  Ohio  St.  676,  41  Am.  Depeau  v.  Waddington,  6  Whart.  (Pa.) 

Rep.  540;  Petrie  v.  Clark,  11  Serg.  &  220,  36  Am.  Dec.  216. 

R.  (Pa.)  377,  14  Am.  Dec.  636;  De-  Note:  31  L.R.A.(N.S.)  299. 

peau  V  Waddington,  6  Whart.   (Pa.)  17.  See  infra,  par.  25. 

220,  36  Am.   Dec.   216;   Atkinson  v.  18.  Jewett  v.  Warren,  12  Mass.  300, 

Brooks,  26  Vt.  569,  62  Am.  Dec.  592.  7  Am.  Dec.  74. 

Notes:    4   L.R.A.    306;    31   L.R.A.  19.  Burke  v.  Buck,  31  Nev.  74,  99 

(N.S.)  298,  301.  Pac.  1078,  21  Ann.  Gas.  625,  22  L.R.A. 

16.  Swift  V.   Tyson,  16  Pet.  1,  10  (N.S.)    627;  Menardi  v.  Wacker,  32 

U.  S.   (L.  ed.)  865;  Goodman  v.  Si-  Nev.   169,   105   Pac   287,  Ann.   Gas. 

monds,  20  How.  343,  15  U.  S.  (L.  ed.)  1912G  710. 

934;  Clark  v.  Iselin,  21  Wall.  360,  22  20.  Wilcox  v.  Edwards,  162  CaL  455, 

U.  S.  (L.  ed.)  568;  Sawyer  v.  Turpin,  123  Pac.  276,  Ann.  Gas.  1913G  1392. 

91  U.  S.  114,  23  U.  S.  (L.  ed.)  235;  1.  Baily  v.  Smith,  14  Ohio  St.  396, 

Brooklyn  City,  etc.,  R.  Co.  v.  National  84  Am.  Dec.  385.    And  see  Usury. 

Bank  of  Republic,  102  U.  S.  14,  26  U.  2.  See  infra,  par.  14. 

S.    (L.  ed.)   61;  ZoUman  v.  Jackson  3.  Means  v.  Randall  Bank,  146  U.  S. 

Trust,  etc..  Bank,  238  111.  290,  87  N.  620,  13  S.  Gt.  186,  26  U.  S.  (L.  ed.) 

E.  297,  32  L.R.A.(N.S.)  858;  Voss  v.  1107;    American    Pig    Iron    Storage 

Chamberlain,  139  la.  569,  117  N.  W.  Warrant  Co.  v.  German,  126  Ala.  194, 

269, 130  A.  S.  R.  331, 19  L.R.A. (N.S.)  28  So.  603,  85  A.  S.  R.  21. 

106  and  note;  Greenwell  v.  Haydon,  4.  Dale- v.  Pattison,  234  U.  S.  399, 

78  Ky.  332,  39  Am.  Rep.  234;  Midland  34  S.  Gt.  785,  58  U,  S.  (L.  ed.)  1370, 

Nat.  Bank  V.  Missouri  Pac.  R.  Co.,  132  52  L.R.A.(N.S.)   764;  American  Pig 

Mo.  492,  33  S.  W.  521,  53  A.  S.  R.  Iron  Storage  Warrant  Co.  v.  German, 

505;  Park  Bank  v.  Watson,  42  N.  Y.  126  Ala.  194,  28  So.  603,  85  A.  S.  R. 

490,  1  Am.  Rep.  573;  Hickok  v.  Cow-  21;  Thoms  v.  Southard,  2  Dana  (Ky.) 

perthwait,  210  N.  Y.  137,  103  N.  E.  475,  26  Am.  Dec.  467;  Nashua  Sav. 

1111,  Ann.    Gas.   1915B   1002;    Rox-  Bank  v.  Abbott,  181  Mass.  631,  63  N. 

borough  V.  Messick,  6  Ohio  St.  448,  E.  1058,  92  A.  S.  B.  430;  Cool^  v. 

R.  C.  L.  Vol.  XXL— 41.  641 
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however,  by  virtue  of  statute,  a  pledge  as  against  third  persons  must 
with  certain  exceptions  be  proved  by  an  act  made  either  in  a  public 
form  or  under  private  signature,  recorded  in  the  manner  required 
by  law,  and  mentioning  the  amount  of  the  debt  as  well  as  the 
species  and  nature  of  the  thing  given  in  pledge,  or  having  a  state- 
ment annexed  thereto  of  its  number,  wei^t  and  measure.* 

Delivery  to  and  Possession  by  Pledgee 

10.  Necessity. — It  it  undoubtedly  true  that  a  contract  which  is 
intended  as  a  pledge  of  property  is  enforceable  between  the  parties, 
though  there  has  been  no  delivery  of  possession,  provided  there  is  a 
proper  subject  matter,  a  debt  or  engagement,  and  a  meeting  of  the 
minds  of  the  parties  that  the  subject  matter  shall  be  handed  over 
to  secure  the  payment  or  fulfilment  of  the  debt  or  engagement.* 
But  to  consummate  the  contract  and  constitute  a  valid  pledge  there 
must  be  a  delivery  of  the  property  pledged,  either  actual  or  construc- 
tive, to  the  pledgee,  or  a  pledge  holder,^  coupled  with  a  continuous 

Minnesota  Transfer  R.  Co.,  63  Minn.  206 ;  Buffalo  Third  Nat.  Bank  v.  Buf- 

327,  55  N.  W.  141,  39  A.  S.  R.  609;  falo  German  Ins.  Co.,  193  U.  S.  581, 

Parkersburg  First  Nat.  Bank  v.  Hark-  24  S.  Ct.  524,-  48  U.  S.  (L.  ed.)  801, 

ness,  42  W.  Va.  166,  24  S.  E.  648,  32  affirming  162  N.  Y.  163,  56  N.  E.  521, 

L.R.A.  408.  48  L.R.A.  107;  Security  Warehousing 

5.  This  is  the  requirement  of  art.  Co.  ▼.  Hand,  206  U.  S.  415,  27  S.  Ct. 
3157  of  the  Louisiana  Civil  Code,  720,  51  U.  S.  (L.  ed.)  1117,  11  Ann. 
which,  however,  further  provides  that  Cas,  789  and  note;  Dale  v.  Pattison, 
"when  a  debtor  wishes  to  pawn  prom-  234  U.  S.  399,  34  S.  Ct.  785,  68  U.  S. 
issory  notes,  bills  of  exchange,  stocks,  (L.  ed.)  1370,  52  L.R.A.(N.S.)  754 
obligations  or  claims  upon  other  per-  and  nete;  Fourth  St.  Nat.  Bank  v. 
sons,  he  shall  deliver  to  the  creditors  Millboume  Mills  Co.,  172  Fed.  177,  96 
the  notes,  bills  of  exchange,  certificates  C.  C.  A.  629,  30  L.R.A.(N.S.)  552; 
of  stock  or  other  evidences  of  the  American  Pig  Iron  Storage  Warrant 
claims  or  rights  so  pawned;  and  such  Co.  v.  German,  126  Ala.  194,  28  So. 
pawn  so  made,  without  further  formal-  603,  85  A.  S.  R.  21  and  note;  Brewster 
ities,  shall  be  valid  as  well  against  third  v.  Hartley,  37  Cal.  15,  99  Am.  Dec. 
persons  as  against  the  pledgors  there-  237;  Palmtag  v.  Doutrick,  69  Cal.  164, 
of,  if  made  in  good  faith."  Freiburg  43  Am.  Rep.  245;  McFall  v.  Buckeye 
V.  Dreyfus,  135  U.  S.  478,  10  S.  Ct.  Grangers'  Warehouse  Ass'n,  122  Cal. 
716,  34  U.  S.  (L.  ed.)  206.  468,  55  Pac.  253,  68  A.  S.  R.  47  and 

6.  Casey  v.  Cavaroc,  96  U.  S.  467,  note;  Calkins  v.  Lockwood,  16  Conn. 
24  U.  S.  (L.  ed.)  779.  276,  41  Am.  Dec.  143;  Macon  First 

Note:  11  Ann.  Cas.  793.  Nat.  Bank  v.  Nelson,  38  Ga.  391,  95 

7.  Casey  v.  Cavaroc,  96  U.  S.  467,  Am.  Dec.  400;  Corbett  v.  Underwood, 
24  U.  S.  (L.  ed.)  779;  Casev  v.  Na-  83  III.  324,  25  Am.  St.  Rep.  392; 
tional  Park  Bank,  96  U.  S.  492,  24  U.  Franklin  Nat.  Bank  v.  Whitehead, 
S.  (L.  ed.)  789;  Casey  v.  Schuchardt,  149  Ind.  560,  49  N.  E.  592,  63  A. 
96  U.  S.  494,  24  IJ.  S.  (L.  ed.)  790;  S.  R.  302  and  note,  39  L.R.A.  725; 
Christian  v.  Atlantic,  etc.,  R.  Co.,  133  Bumes  v.  Daviess  County  Bank, 
U.  S.  233,  10  S.  Ct.  260,  33  U.  S.  (L.  etc.,  Co.,  135  Ky.  355,  122  S.  W. 
ed.)  589;  Freiburg  v.  Dreyfus,  135  U.  182,  135  A.  S.  R.  467  and  note, 
8.  478, 10  S.  Ct.  716,  34  U.  S.  (L.  ed.)  25     L.R.A.(N.S.)     525;     Foltier     v. 
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retention  of  such  possession  by  him,^  and  good  faith  does  not  avail 
the  pledgee  in  the  absence  of  delivery  and  possession,  either  actual 
or  constructive.*  Until  the  act  of  delivery  is  performed,  the  special 
property  that  the  bailee  is  entitled  to  hold  does  not  vest  in  him.^^ 
The  symbol  of  the  pledge,  in  the  Roman  law,  is  the  fist  of  the  cred- 
itor closed  on  the  pledge,  denoting  that  actual  possession  which  all 
recognize  as  linked  to  the  pledge,  and  without  which  none  can  exist.^^ 
The  requirement  of  possession  is  an  inexorable  rule  of  law,  adopted 
to  prevent  fraud  and  deception,  for,  if  the  debtor  remains  in  pos- 
session, the  law  presumes  that  those  who  deal  with  him  do  so  on 
the  faith  of  his  being  the  unqualified  owner  of  the  goods.**  If,  how- 
ever, the  pledgee  has  the  thing  already  in  his  possession,  the  very 
contract  transfers  to  him,  by  operation  of  law,  a  virtual  possession 
thereof  as  a  pledge  the  moment  the  contract  is  completed.*' 

Schroder,  19  Le.  Ann.  17,  92  Am.  Dec.  Eng.  Rul.  Cas.  301. 

521;  Re  Snccession  of  Lananx,  46  La.  Notes:  49  Am.  Dec.  731;  79  Am. 

Ann.  1036,  15  So.  708,  25  L.R.A.  677;  Dec.  499;  85  A.  S.  R.  29;  136  A.  S. 

Moors  V.  Reading,  167  Mass.  322,  45  R.    470;    4    L.R.A.    305;    16    L.R.A. 

N.  E.  760,  57  A.  S.  R.  460  and  note;  (N.S.)   227;  25  L.R.A.(N.S.)   525  et 

Holmes  v.  Hall,  8  Mich.  66,  77  Am.  seq.;    6    Ann.    Cas.   481;    Ann.    Cas. 

Dec.     444;     Swedish-American     Nat.  1912B  964. 

Bank  v.   Gardiner  First  Nat.   Bank,  8.  Casey  v.   Schuchardt,  96  U.   S. 
89  Minn.  98,  94  N.  W.  218,  99  A.  S.  494,  24  U.  S.  (L.  ed.)  790;  Moors  v. 
R.  549 ;  Chicago  First  Nat.  Bank  v.  Reading,  167  Mass.  322,  45  N.  E.  '760, 
Caperton,  74  Miss.  857,  22  So.  60,  60  57  A.  S.  R.  460  and  note. 
A.   S.   R.   540;    Superior  First   Nat.  Note:  49  Am.  Dec.  731. 
Bank  v.  Bradshaw,  91  Neb.'  210,  135  And  see  infra,  par.  19. 
N.    W.    830,    39    L.R.A.(N.S.)    886;  9.  Franklin    Nat.    Bank   v.    White- 
Haven  ▼.  Low,  2  N.  H.  13,  9  Am.  Dec.  head,  149  Ind.  560,  49  N.  E.  692,  63 
25;  Barrow  v.  Paxton,  5  Johns.   (N.  A.  S.  R.  302  and  note,  39  L.R.A.  725; 
Y.)  258,  4  Am.  Dec.  354;  Wilson  v.  Chicago  First  Nat.  Bank  v.  Caperton, 
Little,  2  N.  Y.  443,  51  Am.  Dec.  307  74  Miss.  867,  22  So.  60,  60  A.  S.  R. 
and  note;   Rochester  Bank  v.  Jones,  540;    Geilfuss   v.    Corrigan,   96   Wis. 
4  N.  Y.  497,  55  Am.  Dec.  290;  Buffalo  651,  70  N.  W.  306,  60  A.  S.  R.  143, 
German  Ins.  Co.  v.  Buffalo  Third  Nat.  37  L.R.A.  166. 

Bank,  162  N.  Y.  163,  56  N.  E.  521,  10.  Brewster  v.  Hartley,  37  Cal.  15, 

48  L.R.A.   107;    State  v.   Robh-Law-  99  Am.  Dec.  237;  Portland  Bank  v. 

rence  Co.,  17  N.  D.  267,  115  N.  W.  Stubbs,  6  Mass.  422,  4  Am.  Dec.  151. 

846,  16  L.R.A.(N.S.)   227  and  note;  11.  Re  Snccession  of  Lanaux,  46  La» 

American  Exch.  Nat.  Bank  v.  Federal  Ann.  1036,  15  So.  708,  25  L.R.A.  577 

Nat.  Bank,  226  Pa.  St.  483,  76  Atl.  and  note. 

683,  134  A.  S.  R.  1071  and  note,  18  12.  Casey  v.  Cavaroc,  96  U.  S.  467. 

Ann.   Cas.  444  and  note,  27  L.R.A.  24  U.  S.  (L.  ed.)  779;  Fourth  St.  Nat! 

(N.S.)    666;    Coleman    v.    Shelton,   2  Bank   v.    Millboume   Mills    Co.,   172 

McCord  Eq.  (S.  C.)  126,  16  Am.  Dec.  Fed.  177,  96  C.  C.  A.  629,  30  L.R.A. 

639;   Fletcher  v.   Howard,   2   Aikens  (N.S.)  652;  Wilson  v.  Little,  2  N.  Y. 

(Vt)  115, 16  Am.  Dec.  686  and  note;  443,  51  Am.  Dec.  307;  Buffalo  Ger- 

Geilfuss  V.  Corrigan,  95  Wis.  651,  70  man  Ins.   Co.  v.   Buffalo  Third  Nat. 

N.  W.  306,  60  A.  S.  R.  143  and  note,  Bank,  162  N.  Y.  163,  66  N.  E.  521, 

37  L.R.A.  166;   Donald  v.   Suckling,  48  L.R.A.  107. 

L.  R.  1  Q.  B.  685,  35  L.  J.  Q.  B.  232,  13.  Skiff  v.  Stoddard,  63  Conn.  198, 

14  L.  T.  N.  S.  772,  16  W.  R.  13,  21  26  Atl.  874,  28  Atl.  104,  21  L.R.A.  102. 
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11.  Maimer  and  Sufficiency  of  Delivery  Generally. — ^What  will 
amount  to  a  sufficient  delivery  of  a  pledge  is  often  a  nice  question 
(if  law  and  fact,  but  the  general  criterion  is  that  the  delivery  should 
be  as  complete  as  the  nature  of  the  article  bailed  admits  of.**  The 
pledgee's  possession,  to  be  effective  either  for  notice  or  to  give  valid- 
ity at  law  to  the  pledge,  must  be  complete,  unequivocal,  and  exclu- 
sive of  the  pledgor's  possession  in  his  own  right,*^  and  the  mere 
setting  of  a  portable  article  aside,  or  the  pledgor  consenting  to  bail 
it  as  tlie  bailee  of  the  other,  there  being  in  fact  no  transfer  of  the 
custody,  however  such  acts  might  in  case  of  a  sale  amount  to  deliv- 
ery, is  not  sufficient  in  case  of  a  pledge  or  pawn,  the  very  essence 
of  which  is  deposit.**  .  Where  property  is  pledged,  the  delivery  need 
not  be  made  contemporaneously  with  the  pledge,  and,  if  made  there- 
after, it  relates  back  to  the  date  when  the  contract  or  pledge  was 
made.*' 

12.  Constructive  or  Symbolic  Delivery. — The  rule  that  there  must 
be  a  delivery  of  the  pledged  property  to  the  pledgee  does  not  require 
that  the  delivery  should  in  all  cases  be  manual.  It  may  be  either 
constructive  or  symbolic,  if  the  pledgee  is  clothed  with  all  the  usual 
muniments  of  title  and  indicia  of  ownership.*®  Thus  a  deposit  of 
the  bill  of  lading  for  goods  in  store  or  in  transit,  even  without  a 
formal  assignment,  and  certainly  if  such  assignment  has  been  made, 
is  a  sufficient  delivery  to  constitute  a  pledge,**  and  the  delivery  by 

14.  Dale  v.  Pattison,  234  U.  S.  399,  21  L.R.A.(N.S.)  901;  American  Pig 
34  S.  Ct.  785,  68  U.  S.  (L.  ed.)  1370,  Iron  Storage  Warrant  Co.  v.  German, 
62  L.R.A.(N.S.)  764;  Macon  First  126  Ala.  194,  28  So.  603,  86  A.  S.  R. 
Nat.  Bank  v.  Nelson,  38  Ga.  391,  95  21;  Garrison  v.  Vermont  Mills,  164 
Am.  Dee.  400.  N.    C.   1,   69    S.    E.   743,   31   L.R.A. 

Note:  49  Am.  Dec.  731.  (N.S.)    450. 

15.  Casey  v.  Cavaroc,  96  U.  S.  467,  18.  Dale  v.  Pattison,  234  U.  S.  399, 
24  U.  S.  (L.  ed.)  779;  American  Pig  34  S.  Ct.  785,  58  U.  S.  (L.  ed.)  1370, 
Iron  Storage  Warrant  Co.  v.  German,  52  L.R.A.(N.S.)  754  and  note;  Jewett 
126  Ala.  194,  28  So.  603,  85  A.  S.  R.  v.  Warren,  12  Mass.  300,  7  An^.  Dec. 
21;  Chicago  First  Nat.  Bank  V.  Caper-  74;  Great  Bay  First  Nat.  Bank  v. 
ton,  74  Miss.  857,  22  So.  60,  60  A.  S.  Dearborn,  115  Mass.  219,  15  Am.  Rep. 
K.  540.  92;   Conrad  v.  Fisher,  37  Mo.  App. 

16.  Macon  Fust  Nat.  Bank  v.  Nel-  352,  8  L.R.A.  147;  Parkersburg  First 
Bon,  38  Ga.  391,  95  Am.  Dec.  400 ;  Nat.  Bank  v.  Harkness,  42  W.  Va.  156, 
Franklin  Nat.  Bank  v.  Whitehead,  149  24  S.  E.  548,  32  L.R.A.  408. 

Ind.  560,  49  N.  E.  592,  63  A.  S.  R.  Notes:  49  Am.  Dec.  731;  85  A.  S. 

302,  39  L.R.A.  726;  Bumes  v.  Daviess  R.  29. 

Coimty  Bank,  etc.,  Co.,  135  Ky.  355,  19.  Dows  v.  National  Ezch.  Bank, 

122  S.  W.  182,  135  A.  S.  R.  467,  25  91  U.  S.  618,  23  U.  S.  (L.  ed.)  214; 

L.R.A.(N.S.)    625   and  note;   Buffalo  Casey  v.  Cavaroc,  96  U.  S.  467,  24  U. 

German  Ins.  Co.  V.  Buffalo  Third  Nat.  S.    (L.   ed.)    779;   Means  v.   Randall 

Bank,  162  N.  Y.  163,  56  N.  E.  621,  48  Bank,  146  U.  S.  620,  13  S.  Ct.  186, 

L.R.A.  107.  36  U.  S.   (L.  ed.)   1107;  Commercial 

Note :  85  A.  S.  R.  29.  Bank  v.  Hurt,  99  Ala.  130,  12  So.  568, 

17.  Mills  V.  Virginia-Carolina  Lum-  42  A.  S.  R.  38,  19  L.R.A.  701;  Doug- 
ber  Co.,  164  Fed.  168,  90  C.  C.  A.  154,  las  v.  People's  Bank,  86  Ky.  176,  6 
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an  owner  of  goods  of  a  common  carrier's  receipt  for  them,  not  nego- 
tiable in  its  nature,  as  security  for  an  advance  of  money,  with  the 
intention  to  transfer  the  property  in  the  goods,  is  held  to  be  a  sym- 
bolical delivery  of  them,  and  vests  in  the  person  making  the  advance 
a  special  property  in  the  goods  sufficient  to  maintain  replevin  against 
an  officer  who  afterward  attaches  them  upon  a  writ  against  the  gen- 
eral owner.*®  So  delivery  of  goods  in  a  warehouse  may  be  made 
by  delivery  of  the  key,^  or  of  a  warehouse  receipt,^  at  least  where 
such  receipt  designates  the  property  pledged  and  distinguishes  it  from 
other  property  of  a  like  kind  and  description.*    The  English  doc- 

S.  W.  420,  9  A.  S.  R.  276  and  note;  701;  Commercial  Bank  v.  Lee,  99  Ala. 

Chicago  First  Nat.  Bank  v.  Caperton,  493,  12  So.  572,  19  L.R.A.  705 }  Davis 

74  Miss.  857,  22  So.  60,  60  A.  S.  R.  v.  Russell,  52  Cal.  611,  28  Am.  Rep. 

540;  Midland  Nat.  Bank  v.  Missouri  647;  Burton  v.  Curyea,  40  111.  320,  89 

Pac.  Ry.  Co.,  132  Mo.  492,  33  S.  W.  Am.  Dec.  350  and  note;  Ferguson  v. 

521,  53  A.  S.  R.  505;  WUson  v.  Little,  Northern  Bank,  14  Bush  (Ky.)  555,  29 

2  N.  Y.  443,  51  Am.  Dec.  307 ;  Roches-  Am.  Rep.  418 ;  De  Wolf  v.  Gardner, 

ter  Bank  v.  Jones,  4  N.  Y.  497,  55  12  Cush.  (Mass.)  19,  59  Am.  Dec.  165; 

Am.   Dec.    290    and   note;    Emery   v.  Merchants  Bank  v.  Hibbard,  48  Mich. 

Irving  Nat.   Bank,  25   Ohio   St.   360,  118,  11  N.  W.  465,  42  Am.  Rep.  465 ; 

18    Am.    Rep.    299;    American    Exch.  Swedish- American  Nat.  Bank  v.  Gard- 

Nat.  Bank  v.  Federal  Nat.  Bank,  226  ner  First  Nat.  Bank,  89  Minn.  98,  94 

Pa.  St.  483,  75  Atl.  683,  134  A.  S.  R.  N.  W.  218,  99  A.  S.  R.  549 ;  Chicago 

1071,   18   Ann.    Cas.   444,   27   L.R.A.  First  Nat.  Bank  v.  Caperton,  74  Miss. 

(N.S.)     666;    St.    Louis    Third    Nat.  857,  22  So.  60,  60  A.  S.  R.  540;  Conrad 

Bank  v.  Hays,  119  Tenn.  729,  108  S.  v.  Fisher,  37  Mo.  App.  352,  8  L.R.A. 

W.  1060,  14  Ann.  Cas.  1049  and  note;  147;  Willets  v.  Hatch,  132  N.  Y.  41, 

Parkersburg  First  Nat.  Bank  v.  Hark-  30  N.  E.  251,  17  L.R.A.  193;  State  v. 

ness,  42  W.  Va.  156,  24  S.  E.  548,  32  Robb  Lawrence  Co.,  17  N.  D.  257,  115 

L.R.A.  408.  N.  W.  846,  16  L.R.A. (N.S.)  227  and 

Note:  49  Am.  Dec.  731.  note;    Solomon   v.   Bushnell,   11   Ore. 

And  see  Bills  of  Lading,  vol.  4,  277,  3  Pac.   677,  50  Am.  Rep.  475; 

p.  32.  Parkersburg  First  Nat.  Bank  v.  Hark- 

20.  Green  Bay  First  Nat.  Bank  v.  ness,  42  W.  Va.  156,  24  S.  E.  548,  32 

Dearborn,  115  Mass.  219,  15  Am.  Rep.  L.R. A.  408 ;  Rice  v.  Cutler,  17  Wis. 

92.  351,  84  Am.  Dee.  747  and  note. 

1.  Casey  v.  Cavaroc,  96  U.  S.  467,  3.  Ferguson  v.  Northern  Bank,  14 
24  U.  S.  (L.  ed.)  779;  Chicago  First  Bush  (Ky.)  555,  29  Am.  Rep.  418. 
Nat.  Bank  v.  Caperton,  74  Miss.  857,  In   Sinsheimer  v.    Whitelv,    111    CaL 

22  So.  60,  60  A.  S.  R.  540;  Rochester  378,  42  Pac.  1109,  52  A.  S.  R.  192,  it 
Bank  v.  Jones,  4  N.  Y.  497,  55  Am.  was  held  that  to  constitute  a  writing 
Dec.  290.  a    warehouse   receipt    there    must    be 

2.  Freiburg  v.  Dreyfus,  135  U.  S.  something  on  its  face  to  indicate  that 
478,  10  S.  Ct.  716,  34  U.  S.  (L.  ed.)  a  contract  of  storage  has  been  entered 
206;  Union  Trust  Co.  v.  Wilson,  198  into.  Weighing  tags,  given  by  a  com- 
U.  S.  530,  25  S.  Ct.  766,  49  U.  S.  (L.  pany  charging  no  storage  and  only 
ed.)  1154;  Taney  v.  Penn.  Nat.  Bank,  showing  the  weight  and  quantity  of 
232  U.  S.  174,  34  S.  Ct.  288,  58  U.  S.  the  property  weighed  for  a  person 
(L.  ed.)  558;  Dale  v.  Pattison,  234  named  therein,  are  not  warehouse  re- 
U.  S.  399,  34  S.  Ct.  785,  58  U.  S.  (L.  ceipts;  and  their  transfer  to  a  pledgee 
ed.)  1370,  52  L.R.A. (N.S.)  754;  Com-  does  not  transfer  possession  of  the 
mercial  Bank  v.  Hurt,  99  Ala.  130,  12  property  so  as  to  exempt  it  from  at- 
So.  568,  42  A.  S.   R.  38,  19  L.R.A.  tachment  by  a  creditor  of  the  pledgor. 
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trine  which,  in  the  case  of  a  pledge  by  a  symbolical  delivery,  requires 
an  attornment  by  the  warehouseman  or  other  custodian  of  the  goods, 
in  order  to  create  such  a  delivery  as  will  support  the  pledge,  is  not 
in  force  in  this  country.*  According  to  some  authorities  a  ware- 
houseman having  in  store  goods  of  his  own  may  effectually  pledge 
the  same  to  secure  his  own  debt,  by  his  warehouse  receipt,*  but  there 
are  also  numerous  decisions  to  the  effect  that  the  issuance  and  deliv- 
ery by  one  not  a  public  warehouseman  of  a  receipt  on  his  own  prop- 
erty in  his  own  warehouse,  in  the  form  of  a  warehouse  receipt,  is 
not  such  a  change  of  possession  as  is  essential  to  a  valid  pledge  as 
against  his  other  creditors  or  subsequent  purchasers  in  good  faith.* 
This  is  true  even  though  the  delivery  of  the  receipt  is  helped  out 
by  the  delivery  of  samples  of  goods  stored.'  The  indorsement  to  a 
third  person,  as  security  for  loans,  of  a  receipt  issued  by  a  ware- 
house company  for  goods  kept  under  lock  and  key  in  a  place  on 
the  premises  of  the  owner  of  the  goods,  leased  from  such  owner,  but 
walled  off  from  the  rest  of  his  premises,  and  placarded  with  the  name 
of  the  warehouse  company,  which  receipt  recites  that  the  company 
received  the  property  on  storage,  "to  be  delivered  only  upon  surrender 
of  this  receipt,  properly  indorsed,  and  payment  of  all  charges  thereon," 
has  been  held  to  be  a  sufficient  delivery  as  against  attaching  creditors 
of  the  owner  to  validate  the  transaction  as  a  pledge,  whether  the 
receipt  is  to  be  deemed  a  public  warehouse  receipt,  under  a  statute 

Generally  as  to  the  form  and  effect  of  Physical  delivery  to  the  pledgee  is 
warehouse  receipts,  see  Warehouses,  not  essential,  in  Pennsylvania  or  Ohio, 

4.  Conrad  v.  Fisher,  37  Mo.  App.  to  validate,  as  against  the  creditors  of 
352,  8  L.R.A.  147.  the  pledgor,  a  pledge  by  a  distilling 

5.  Ferguson  v.  Northern  Bank,  14  company  of  a  specified  number  of  bar- 
Bush  (Ky.)  555,  29  Am.  Rep.  418;  rels  of  whisky  stored  in  its  own  bond- 
Merchants  Bank  v.  Hibbard,  48  Mich,  ed  distillery  warehouse,  accompanied 
118,  11  N.  W.  834,  42  Am.  Rep.  465;  by  the  issuance  and  transfer  to  the 
State  V.  Robb-Lawrence  Co.,  17  N.  D.  pledgee,  conformably  to  trade  usage, 
257,  115  N.  W.  846,  16  L.R.A.(N.S.)  of  the  distilling  company's  warehouse 
227  and  note.  receipts     representing     such     whisky, 

Note:  16  L.R.A.(N.S.)  227  et  seq.  which,  though  stored  in  the  company's 

6.  Fourth  St.  Nat.  Bank  v.  MDl-  own  warehouse,  is  in  the  control  of  the 
bourne  Mills  Co.,  172  Fed.  177,  96  C.  federal  government,  and  cannot  be 
C.  A.  629,  30  i1R.A.(N.S.)  552  and  removed  without  payment  of  the  in- 
note;  Franklin  Nat.  Bank  v.  White-  temal  revenue  tax.  Taney  v.  Penn 
head,  149  Ind.  560,  49  N.  E.  592,  Nat.  Bank,  232  U.  S.  174,  34  S.  Ct. 
G3A.S.R.  302,  39  L.R.A.  725;  Conrad  288,  58  U.  S.  (L.  ed.)  558  (distin- 
v.  Fisher,  37  Mo.  App.  352,  8  L.R.A.  guishing  Tradesmen's  Nat.  Bank  v. 
147 ;  Trademen's  Nat.  Bank  v.  Thomas  Thomas  Kent  Mfg.  Co.,  186  Pa.  St. 
Kent  Mfg.  Co.,  186  Pa.  St.  556,  40  556,  40  Atl.  1018,  65  A.  S.  R.  876) ; 
Atl.  1018,  65  A.  S.  R.  876;  Geilfuss  v.  Dale  v.  Pattison,  234  U.  S.  399,  34  S. 
Corrigan,  95  Wis.  651,  70  N.  W.  306,  Ct.  786,  58  U.  S.  (L.  ed.)  1370,  52 
60  A.  S.  R.  143,  37  L.R.A.  166.  Ii.R.A.(N.S.)  754  and  note. 

Notes:    16    L.R.A.(N.S.)    228;    30       7.  Note:  30  L.R.A.(N.S.)  653. 
LJt.A.(N.S.)  552  et  seq. 

646 


21  E.  C.  L.  PLEDGE  §  13 

defining  public  warehouses,  or  not.®  But  no  such  a  change  of  pos- 
session results  from  the'  issuance  of  so-called  warehouse  receipts 
acknowledging  the  receipt  of  goods  on  premises  really  occupied  by 
the  owner,  though  in  form  leased  to  the  warehousing  company,  as 
renders  valid  a  pledge  of  such  receipts,  where  the  owner  remained  in 
actual  possession  of  the  goods  substantially  the  same  as  before  issu- 
ance of  the  receipts,  and  there  were  no  signs  to  indicate  that  a  change 
of  possession  had  taken  place.*  The  delivery  of  a  bank  book  has  been 
held  to  be  sufficient  to  constitute  a  pledge  of  the  book  and  money  on 
deposit,^^  and  pointing  out  to  the  pledgee  logs  lying  in  a  boom  has 
been  declared  efifectual  to  transfer  the  right  of  property.^^ 

13.  Delivery  to  Depositary;  Retention  by  Pledgor  as  Pledgee's 
Agent. — ^In  order  to  perfect  the  contract  of  pledge  the  delivery  need 
not  be  made  to  the  creditor  himself,  but  it  will  be  sufficient  if  the 
thing  pledged  is  placed  in  the  hands  of  a  third  person  chosen  by 
debtor  and  creditor  to  hold  for  the  creditor,,  provided  such  third 
person  knows  of  the  trust  and  accepts  the  obligation  it  imposes.^* 
The  codes  of  some  states  have  defined  the  rights  and  liabilities  of 
such  third  person,  whom  it  designates  as  the  pledge  holder,  and  have 
closely  adhered  to  the  provisions  of  the  French  law  on  this  subject. 
Under  such  provisions,  the  pledgor  and  pledgee  may  agree  upon 
a  third  person  with  whom  to  deposit  the  property  pledged,  and  if 
he  accepts  the  undertaking,  and  receives  compensation  for  so  doing, 
he  cannot  exonerate  himself.  A  gratuitous  pledge  holder  may  exon- 
erate himself  from  the  undertaking,  by  giving  reasonable  notice  to 
the  pledgor  and  pledgee  to  appoint  a  new  pledge  holder,  and  in  case 
of  their  failure  to  agree,  by  depositing  the  property  pledged  with 
some  impartial  person,  who  will  then  be  entitled  to  a  reasonable 
compensation  for  his  care  of  the  same.  He  must  enforce  all  the 
rights  of  the  pledgee,  unless  authorized  by  him  to  waive  them.  If 
his  undertaking  is  gratuitous,  he  assumes  the  duties  and  liabilities 
of  a  gratuitous  depositary;  if  compensated,  he  assumes  the  duties 
and  liabilities  of  a  depositary  for  reward.^*    The  specific  pledge  or 

8.  Union  Trust  Co.  v.  Wilson,  198  7  Am.  Dec.  74;  Chicago  First  Nat. 
U.  S.  530,  25  S.  Ct.  766,  49  U.  S.  (L.  Bank  v.  Caperton,  74  Miss.  857,  22  So. 
ed.)  1154.  60,  60  A.  S.  R.  540. 

Note:  30  L.RA.(N.S.)   553  et  seq.       12.  Lanaux's     Succession,     46     La. 

9.  Security  Warehousing  Co.  v.  Ann.  1036,  15  So.  708,  25  L.R.A.  577; 
Hand,  206  U.  S.  415,  27  S.  Ct.  720,  51  Cooley  v.  Minnesota  Transfer  R.  Co., 
U.  S.  (L.  ed.)  1117, 11  Ann.  Cas.  789.  53  Minn.  327,  55  N.  W.  141,  39  A.  S, 

Note:  30  L.RA.(N.S.)   553.  R.  609  and  note;  Parkersburg  First 

10.  American  Exch.  Nat.  Bank  v.  Nat.  Bank  v.  Harkness,  42  W.  Va.  156, 
Federal  Nat.  Bank,  226  Pa.  St.  483,  24  S.   E.  548,  32  L.R.A.  408. 

75  Atl.  683,  134  A.   S.  R.  1071,  18      Notes:  49  Am.  Dec.  733;  79   Am. 
Ann.  Caa.  444,  27  L.R.A.(N.S.)  666.  Dec.  500;  39  L.R.A.(N.S.)  892. 
Note:  49  Am.  Dec.  732.  13.  Note:  49  Am.  Dec.  733. 

11.  Jewett  V.  Warren,  12  Mass.  300, 
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appropriation  of  goods,  with  intent  that  they  shall  be  a  security  or 
payment,  vests  the  property  in  them,  as  soon'as  deposited  with  a  bailee, 
in  the  person  to  whom  they  are  to  be  delivered,^*  and  the  authorities 
seem  to  agree  unanimously  that  the  validity  of  a  pledge  is  not  affected 
by  the  fact  that  an  agent  of  the  pledgor  is  made  the  custodian  of 
the  property  if  the  parties  agree  to  such  cause  and  he  is  in  fact 
placed  in  possession. ^*^  In  some  cases  where,  because  of  the  nature 
of  the  thing  pledged  or  for  other  reasons,  the  requirement  of  deliv-  ' 
ery  would  be  such  a  hardship  as  to  defeat  the  purpose  of  the  contract, 
the  rule  requiring  delivery  has  been  relaxed  to  the  extent  of  allow- 
ing the  goods  to  remain  in  the  possession  of  the  pledgor  as  agent 
of  the  pledgee,  under  an  express  agreement  to  that  effect.^®  But 
even  in  such  cases  the  want  of  constructive  or  symbolical  delivery, 
or  of  some  act  whereby  the  goods  pledged  may  be  distinguished  and 
set  apart  from  the  other  goods  in  the  possession  of  the  pledgor,  has 
not  been  excused.^' 

14.  Manner  of  Pledging  Incorporeal  Property. — In  respect  to  most 
kinds  of  property,  a  delivery  of  the  property  to  the  pledgee,  without 
any  written  transfer  of  the  title,  is  sufficient  to  pass  the  requisite 
special  property,^*  but  there  are  numerous  decisions  to  the  effect 
that  incorporeal  property,  being  incapable  of  manual  delivery,  can- 
not, as  against  third  parties,. be  pledged  without  a  written  transfer 
of  the  title.  Debts,  negotiable  instruments,  stocks  in  incorporated 
companies,  and  choses  in  action  generally  are  pledged  in  that  mode.** 
In  the  case  of  stocks  and  other  choses  in  action,  it  is  said  that  the 
pledgee  must  have  possession  of  the  certificate  or  other  documentary 

14.  Desha  v.  Pope,  6  Ala.  690,  41  A.  S.  R.  348,  33  L.R.A.  459;  Brittan 
Am.  Dec.  76.  v.  Oakland  Sav.  Bank,  124  Cal.  282,  57 

15.  Notes:  25  L.R.A.  577 j  39  L.R.A.  Pac.  84,  71  A.  S.  R.  58  and  note;  Schu- 
(N.S.)  892.  macher  v.  Greene  Cananea  Copper  Co., 

16.  Easton  v.  German-American  117  Minn.  124,  134  N.  W.  510,  Ann. 
Bank,  127  U.  S.  532,  8  S.  Ct.  1297,  32  Cas.  1913C  1115,  38  L.R.A.(N.S.) 
U.  S.  (L.  ed.)  210;  Fourth  St.  Nat.  180;  Wilson  v.  Little,  2  N.  Y.  443,  51 
Bank  V.  Millbourne  Mills  Co.,  172  Fed.  Am.  Dec.  307;  Havens  v.  Tarboro 
177,  96  C.  C.  A.  629,  30  L.R.A.(N.S.)  Bank,  132  N.  C.  214,  43  S.  E.  639,  95 
552;  M'Clung  v.  Col  well,  107  Tenn.  A.  S.  R.  627;  American  Exch.  Nat. 
592,  64  S.  W.  890,  89  A.  S.  R.  96L  Bank  v.  Federal  Nat.  Bank,  226  Pa.  St. 

Notes:   49  Am.   Dec.   732;   79  Am.  483,  75  Atl.  683,  134  A.  S.  R.  1071,  18 

Dec.   500;   4  L.R.A.   306;   39   L.R.A.  Ann.   Cas.   444  and  note,   27   L.R.A. 

(N.S.)  892.  (N.S.)   666  and  note;  State  Banking, 

17.  Fourth  St.  Nat.  Bank  v.  Mill-  etc.,  Co.  v.  Taylor,  25  S.  D.  577, 127  N. 
bourne  Mills  Co.,  172  Fed.  177,  96  C.  W.  590,  29  L.R.A. (N.S.)  523;  McClung 
C.  A.  629,  30  L.R.A. (N.S.)   552.  v.  Colwell,  107  Tenn.  592,  64  S.  W. 

Note :  11  Ann.  Cas.  794.  890,   89   A.   S.  R.  961 ;   Anderson   v. 

18.  Brewster  v.  Hartley,  37  Cal.  15,  Waco  State  Bank,  92  Tex.  506,  49  S. 
99  Am.  Dec.  237.  W.  1030,  71  A.  S.  R.  867;  White  River 

19.  Brewster  v.  Hartley,  37  Cal.  15,  Sav.,  etc.,  Bank  v.  Capital  Sav.  Bank, 
99  Am.  Dec.  237;  Spreckles  v.  Nevada  etc.,  Co.,  77  Vt.  123,  59  Atl.  197,  107 
Bank,  113  Cal.  272,  45  Pac.  329,  54   A.  S.  R.  754;  French  v.  White,  78  Vt 
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title,  with  a  transfer  executed  to  himself,  or  in  blank  (unless  pay- 
able to  bearer),  so  as  to  give  him  the  control  and  power  of  disposal 
of  it.  If  there  is  no  transfer  attached  to  or  accompanying  the  doc- 
ument, it  is  imperfect  as  a  pledge,  and  requires  a  resort  to  a  court 
of  equity  to  give  it  effect.*^  Such  transfer  of  the  title  performs  the 
same  office  that  the  delivery  of  possession  does  in  case  of  a  pledge 
of  corporeal  property.  The  transfer  of  the  title,  like  the  delivery 
of  possession,  constitutes  the  evidence  of  the  pledgee's  right  of  prop- 
erty in  the  thing  pledged.^  In  several  instances,  however,  the  courts 
have  held  that  the  delivery  of  certificates  of  stock  in  good  faith. 
to  one  who  advances  money  on  the  security  thereof,  is  sufficient  to 
protect  the  holder  as  against  executions  or  attsujhments  against  the 
pledgor,  to  the  extent  of  the  debt  such  stock  is  delivered  to  secure 
even  though  there  be  no  transfer  in  writing,*  and  in  a  few  juris- 
dictions it  is  expressly  provided  by  statute  that  a  pledge  of  the  stock 
of  an  incorporated  company  is  valid  even  as  to  third  persons  by  the 
delivery  to  the  pledgee  of  the  certificate  of  stock.*  It  is  generally 
conceded  that  the  mere  delivery  by  way  of  pledge  of  the  certificate 
of  stock  without  indorsement  vests  in  the  pledgee  an  equitable  title 
to  the  stock  which  may  be  enforced  between  the  parties.* 

III.  Operation  and  Effect 

In  General 

15.  Effect  on  Rights  of  Pledgor. — With  regard  to  the  respective 
rights  of  the  parties  to  a  contract  of  pledge  it  is  well  settled  that 
the  general  property  in  the  thing  pledged  remains  in  the  pledgor,* 

89,  62  Atl.  35,  6  Ann.  Cas.  479  and  Ann.  Cas.  482. 

note,  2  L.R.A.(N.S.)  804  and  note.  3.  Casey  v.  Schneider,  96  U.  S.  496, 

Notes:  49  Am.  Dec.  731  j  2  L.R.A.  24  U.   S.    (L.   ed.)    790;   Freiburg  v. 

(N.S.)   804;  6  Ann.  Cas.  481  et  seq.  Dreyfus,  135  U.  S.  478,  10  S.  Ct.  716, 

And  see  Corporations,  vol.  7,  pp.  34  IF.  S.  (L.  ed.)  200. 

274,  280  et  seq.  Notes:  2  L.R.A. (N.S.)  805;  6  Ann. 

20.  Christian    v.    Atlantic,    etc.,   R.  Cas.  482. 

Co.,  133  U.  S.  233,  10  S.  Ct.  260,  33  4.  Notes:    2    L.R.A.(N.S.)    806;    6 

U.  S.  (L.  ed.)  589.    And  see  Casey  v.  Ann.  Cas.  481. 

Cavaroc,  96  U.  S.  467,  24  U.  S.   (L.  5.  McLeod  v.  St.  Louis  Fourth  Nat. 

ed.)  779.  Bank,  122  U.  S.  528,  7  S.  Ct.  1212, 

1.  Brewster  v.  Hartley,  37  Cal.  15,  30  U.  S.  (L.  ed.)  1237;  American  Pig 
99  Am.  Dec.  237;  Wilson  v.  Little,  2  Iron  Storage  Warrant  Co.  v.  German, 
N.  Y.  443,  51  Am.  Dec.  307;  American  126  Ala.  194,  28  So.  603,  85  A.  .S.  R. 
Exch.  Nat.  Bank  v.  Federal  Nat.  Bank,  21  and  note;  Brewster  v.  Hartley,  37 
226  Pa.  St.  483,  75  Atl.  683,  134  A.  S.  Cal.  15,  99  Am.  Dec.  237;  Anderson 
R.  1071,  18  Ann.  Cas.  444,  27  L.R.A.  v.  Pacific  Bank,  112  Cal.  598,  44  Pac. 
(N.S.)  666;  White  River  Sav.  Bank  v.  1063,  53  A.  S.  R.  228,  32  L.R.A.  479; 
Capital  Sav.  Bank,  etc.,  Co.,  77  Vt.  Rozet  v.  McClellan,  48  111.  345,  95  Am. 
123,  59  Atl.  197,  107  A.  S.  R.  754.  Dec.  551 ;  Masonic  Sav.  Bank  v.  Bang, 

2.  Notes:    2    L.R.A.(N.S.)     80;    6  84  Ky.  135,  4  A.  S.  R.  197;  Douglaa 
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and  only  a  special  property  vests  in  the  pledgee.*  While  he  has 
the  right  to  retain  the  property  pledged  until  the  debt  for  which 
it  was  pledged  is  fully  satisfied  or  has  been  otherwise  discharged ' 
the  pledgee  acquires  no  interest  in  the  property,  except  as  a  security 
for  his  debt,®  and  even  where  the  legal  title  to  incorporeal  property 
such  as  corporate  stock  is  transferred  to  a  pledgee  as  collateral  secu- 

V.  People's  Bank,  86  Ky.  176,  5  S.  W.  Am.  Dec.  480;  Wliite  v.  Phelps,  14 

420,  9  A.  S.  R.  276;  Com.  v.  Althause,  Minn.  27,  100  Am.  Dec.  190;  Superior 

207  Mass.  32,  93  N.  E.  202,  31  L.R.A.  First  Nat.  Bank  v.  Bradshaw,  91  Neb. 

(N.S.)  999;  Wliite  v.  Phelps,  14  Minn.  210,  136  N.  W.  830,  39  L.R.A.(N.S.) 

27,  100  Am.  Dec.  190;  Norton  ▼.  Bax-  886  and  note;  Bailey  v.  Ck)lby,  34  N. 

ter,  41  Minn.  146,  42  N.  W.  866,  16  H.  29,  66  Am.  Dec.  752;   Dvkers  v. 

A.  S.  R.  679,  4  L.R.A.  305;  Trenholm  Alien,  7  HiU  (N.  Y.)  497,  42  Am.  Dec 

V.  Miles,  102  Miss.  835,  59  So.  930,  87:  Garlick  v.  James,  12  Johns.  (N. 

Ann.    Cas.    1915 A    1079;    Wilson    v.  Y.)   146,  7  Am.  Dec.  294;  Rochester 

Little,  2  N.  Y.  443,  51  Am.  Dee.  307;  Bank  v.  Jones,  4  N.  Y.  497,  55  Am. 

Rochester  Bank  v.  Jones,  4  N.  Y.  497,  Dec.  290;  Fairbanks  v.  Sargent,  117 

55  Am.  Dec.  290 ;  Garlick  ▼.  James,  12  N.  Y.  320,  22  N.  E.  1039,  6  L.R.A. 

Johns.  (N.  Y.)  146,  7  Am.  Dec.  294;  475;    Manhattan    Sav.    Inst.    v.   New 

Fairbanks  v.  Sai^ent,  117  N.  Y.  320,  York  Nat.  Exch.  Bank,  170  N.  Y.  58, 

22  N.  E.  1039,  6  L.R.A.  475;  Gregg  v.  62  N.  E.  1079,  88  A.  S.  R.  640;  Hout- 

Columbia  Bank,  72  S.  C.  458,  52  S.  E.  on  v.  HoUiday,  6  N.  C.  Ill,  5  Am. 

195,  no  A.   S.   R.  633;   Fletcher  v.  Dec.  522;  Abrahams  v.  Southwestern 

Howard,  2  Aikens  (Vt.)  115,  16  Am.  R.  Bank,  1  S.  C.  441,  7  Am.  Rep.  33; 

Dec.  686 ;  White  River  Sav.  Bank  v.  Gregg  v.  Columbia  Bank,  72  S.  C.  458, 

Capital  Sav.  Bank,  etc.,  Co.,  77  Vt.  52  S.  E.  195,  110  A.  S.  R.  633;  Mc- 

123,  59  Atl.  197,  107  A.  S.  R.  754;  Clung  v.  ColweU,  107  Tenn.  592,  64  S. 

Parkersburg  First  Nat.  Bank  v.  Hark-  W.  890,  89  A.  S.  R.  961;  Lucketts  v. 

ness,  42  W.  Va.  156,  24  S.  E.  548,  32  Town.«end,  3  Tex.  119,  49  Am.  Dec. 

L.R.A.  408;  Geilfuss  v.  Corrigan,  95  723  and  note;  Fletcher  v.  Howard,  2 

Wis.  651,  70  N.  W.  306,  60  A.  S.  R.  Aikens  (Vt.)  115,  16  Am.  Dec.  686; 

143,  31  L.R.A.  166.  Bigelow  v.    Walker,   24  Vt.   149,   58 

Notes:  20  Am.  Dec.  481;   64  Am.  Am.  Dec.  156 ;  White  River  Sav.  Bank 

Dec.  429;  4  L.R.A.  305.  v.  Capital  Sav.  Bank,  etc.,  Co.,  77  Vt. 

6.  Merchants'  Nat.  Bank  v.  Boston  123,  59  Atl.  197,  107  A.  S.  R.  754; 

State  Nat  Bank,  10  Wall.  604,  19  U.  Parkersbuig  First  Nat.  Bank  v.  Hark- 

S.  (L.  ed.)  1008;  Clark  v.  Iselin,  21  ness,  42  W.  Va.  156,  24  S.  E.  543,  32 

Wall.  360,22U.  S.  (L.  ed.)  568;  Talty  L.R.A.  408;   Donald  v.   Suckling,  L. 

V.  Freedman's  Sav.,  etc.,  Co.,  93  U.  S.  R.  1  Q.  B.  585,  35  L.  J.  Q.  B.  232,  14 

321,  23  U.  S.  (L.  ed.)  886;  Yeatman  v.  L.  T.  N.  S.  772,  15  W.  R.  13,  21  Eng. 

New  Orleans  Sav.  Ass'n,  96  U.  S.  764,  Rul.  Cas.  301  and  note. 
24  U.  S.  (L.  ed.)  589;  Brewster  v.  Note:  4  L.R.A.  305. 
Hartley,  37  Cal.  15,  99  Am.  Dec.  237 ;       7.  Yeatman   v.   New   Orleans   Sav., 

Brittain  v.   Oakland   Sav.  Bank,  124  Inst.,  95  U.  S.  764,  24  U.  S.  (L.  ed.) 

Cal.  282,  57  Pac.  84,  71  A.  S.  R.  58;  589;  Cross  v.  Eureka  Lake,  etc..  Canal 

HaU  V.  Page,  4  Ga.  428,  48  Am.  Dec.  Co.,  73  Cal.  302,  14  Pac.  885,  2  A.  S. 

235 ;  Henrv  v.  State,  110  Ga.  750,  36  R.  808 ;  Fowle  v.  Child,  164  Mass.  210, 

S.  E.  55,  78  A.  S.  R.  137;  Douglas  v.  41  N.  E.  291,  49  A.  S.  R.  451;  Canning 

People's  Bank,  S6  Ky.  176,  5  S.  W.  v.  Owen,  22  R.  I.  624,  48  AtL  1033, 

420,  9  A.  S.  R.  276;  Way  v.  Davidson,  84  A.  S.  R.  858.    See  infra,  par.  19, 

12  Gray    (Mass.)    465,  74  Am.   Dec.  41  et  seq. 

604;  Com.  v.  Althause,  207  Mass.  32,       8.  Fitzgerald   v.    Blocher,   32   Ark. 

93  N.  E.  202,  31  L.R.A.(N.S.)   999;  742,  29  Am.  Rep.  3. 
TannahiU  v.  Tuttle,  3  Mich.  104,  61 
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rity,  he  takes  only  a  special  property  therein,  as  sach  transfer  merely 
performs  the  same  ofBce  that  the  delivery  of  possession  does  in  case 
of  a  pledge  of  corporeal  properly,  and  the  nature  of  the  contract 
is  not  changed.*  The  general  property  in  the  pledge  remains  in 
the  pledgor  after  as  well  as  before  default.  The  default  of  the  pledgor 
to  pay  his  debt  at  maturity  in  no  way  affects  the  nature  of  the 
pledgee's  rights  concerning  the  property  pledged,  except  that  he 
then  becomes  entitled  to  proceed  to  make  the  security  available  in 
the  manner  prescribed  by  law  or  by  the  terms  of  the  contract.  *• 
Unless  the  pledge  agreement  provides  for  a  forfeiture  of  the  pledge 
the  pledgor's  title  cannot  be  divided  without  giving  him  notice  of 
the  forfeiture  proceeding.^*  As  the  pledgee  has  the  right  to  retain 
possession  of  the  property  pledged  imtil  his  debt  is  paid,  such  pos- 
session should  certainly  be  deemed  to  be  held  in  subordination  to 
the  rights  of  the  pledgor,  and  perhaps  it  is  impossible  for  it  to  be 
adverse  so  as  to  confer  upon  the  pledgee  any  prescriptive  title  to  it, 
as  against  the  pledgor  or  his  successors  in  interest.**  There  is,  how- 
ever, no  objection  to  the  pledgee's  acquiring  the  title  of  the  pledgor  in 
any  manner  not  inconsistent  with  the  pledge,  and  therefore  the  former 
may  purchase  and  acquire  the  title  of  the  latter  at  an  execution  sale.*' 
16.  Lien  of  Pledgee  Generally. — ^In  the  case  of  a  valid  pledge  the 
pledgee  acquires  a  lien  on  the  thing  pledged,**  to  the  extent  of  the 
indebtedness  secured,**^  which  is  usually  held  to  continue  as  long  as 
he  retains  possession  thereof  either  actual  or  symbolic,**  and  the  debt 

9.  Brewster  v.  Hartley,  37  Cal.  16,  14.  Means  v.  Randall  Bank,  146  U. 
99  Am.  Dec.  237;  Wilson  v.  Little,  2  S.  620,  13  S.  Ct.  186,  36  U.  S.  (L.  ed.) 
N.  Y.  443,  51  Am.  Dec.  307;  White  1107;  Douglas  v.  People's  Bank,  86 
River  Sav.  Bank  v.  Capital  Sav.  Bank,  Ky.  176,  5  S.  W.  420,  9  A.  S.  R.  276; 
etc,  Co.,  77  Vt.  123,  59  Atl.  197,  107  Whipple  v.  Dutton,  175  Mass.  365,  56 
A.  S.  R.  754;  Denny  v.  Cole,  22  Wash.  N.  E.  581,  78  A.  S.  R.  501;  Com.  v. 
372,  61  Pac.  38,  79  A.  S.  R.  940.  Althause,  207  Mass.  32,  93  N.  E.  202, 

Note:  49  Am.  Dec.  731.  31  L.R.A.(N.S.)  999;  Wells  v.  Arch- 

And  see  supra,  par.  10  et  seq.  er,  10  Serg.*&  R.  (Pa.)  412,  13  Am. 

10.  Norton  v.  Baxter,  41  Minn.  146,  Dec.  682;  Coleman  v.  Shelton,  2  Mc- 
42  N.  W.  865,  16  A.  S.  R.  679,  4  Cord  Eq.  (S.  C.)  126,  16  Am.  Dec. 
L.RA.  305;  White  River  Sav.  Bank  639;  St.  Louis  Third  Nat.  Bank  v. 
V.  Capital  Sav.  Bank,  etc.,  Co.,  77  Vt.  Hays,  119  Tenn.  729,  108  S.  W.  1060, 
123,  59  Atl.  197,  107  A.  S.  R.  754.  14  Ann.  Cas.  1049;  Parkersburg  First 
And  see  infra,  par.  46  et  seq.  Nat.  Bank   v.   Harkness,  42  W.   Va. 

11.  Palmer  v.  Mutual  L.  Ins.  Co.,  156,  24  S.  E.  548,  32  L.R. A.  408 ;  Geil- 
121  Minn.  395,  141  S.  W.  518,  Ann.  fuss  v.  Corrigan,  95  Wis.  651,  70  N. 
Cas.  1914D  160.  And  see  infra,  par.  W.  306,  60  A.  S.  R.  143,  37  L.R.A. 
50.  166. 

12.  Cross  V.  Eureka  Lake,  etc.,  15.  St.  Louis  Third  Nat.  Bank  v. 
Canal  Co.,  73  Cal.  302,  14  Pac.  8S5,  2  Hays,  119  Tenn.  729,  108  S.  W.  1060, 
A.  S.  R.  808:  Hartranft's  Estate,  153  14  Ann.  Cas.  1049.  And  see  infra, 
Pa.  St.  530,  26  Atl.  104,  34  A.  S.  R.  par.  18. 

717  and  note.  16.  Douglas   v.   People's   Bank,    86 

13.  Clark  v.  HoUand,  72  la.  34,  33  Ky.  176,  5  S.  W.  420,  9  A.  S.  R.  276 ; 
N.  W.  350,  2  A.  S.  R.  230.  Coleman  v.  Shelton,  2  McCord  Eq.  (S. 
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which  it  was  pledged  to  secure  remains  unpaid.^'  A  creditor  may 
lawfully  take  and  hold  several  securities  for  the  same  debt,  and 
cannot  be  compelled  to  yield  up  either  until  the  debt  is  paid.*® 
The  increase  of  the  thing  pledged  is  also  subject  to  the  lien,  and 
the  pledgee  is  entitled  to  its  possession  though  he  must  account  there- 
for to  the  pledgor.**  When  a  sale  is  made  of  a  seat  in.  a  stock 
exchange  by  its  officers,  which  is  subject  to  a  pledge,  and  the  amount 
realized  is  paid  to  the  administrator  of  the  pledgor,  this  change  of 
the  property  into  money  is  like  the  conversion  of  mortgaged  land 
into  money  by  a  foreclosure  or  sale,  and  the  lien  is  transferred  to 
the  proceeds  of  the  sale.*®  The  lien  of  a  valid  pledge  is  undoubt- 
edly preserved  in  bankruptcy,^  and  where  a  pledge  of  property  was 
made  in  good  faith  bj*^  the  bankrupt  and  for  a  valuable  considera- 
tion, and  not  in  violation  of  the  provisions  of  the  bankrupt  law, 
the  assignee  cannot  recover  the  property  except  by  redeeming  it.- 
The  right  of  the  pledgee  to  hold  the  property  is  not  impaired  by 
his  failure  to  appear  in  the  bankruptcy  court,  or  his  refusal  to  prove 
his  debt,  against  the  estate  of  the  bankrupts.* 

17.  Priority. — For  the  purpose  for  which  it  was  pledged  the  right 
of  the  pledgee  to  the  pledge  is  exclusive  and  yields  to  no  other  right 
which  did  not  attach  upon  it  in  the  shape  of  a  lien,  prior  pledge, 
or  some  claim  existing  prior  to  the  pledge,  and  good  at  law.*    The 

C.)  126,  16  Am.  Dec.  639.   See  supra,  18  Wall.  375,  21  U.  S..  (L.  ed.)  868; 

par.  10  et  seq.    As  to  the  extinguish-  Yeatman  v.  New  Orleans  Sav.  Inst., 

ment  of  the  lien  in  some  states  by  the  95  U.  S.  764,  24  U.  S.   (L.  ed.)  589. 

lapse  of  time  within  which  an  action  3.  Yeatman    v.    New    Orleans    Sav. 

can  be  brought  on  the  personal  obliga-  Inst.,  95  U.  S.  764,  24  U.  S.  (L.  ed.) 

tion,  see  infra,  par.  23.  589.    And  see  Bankruptcy,  vol.  3,  pp. 

17.  Cross    V.     Eureka    Lake,    etc.,  223,  290. 

Canal  Co.,  73  Cal.  302,  14  Pac.  885,  4.  Minneapolis     Agricultural,     etc., 

2  A.  S.  B.  808;  Winthrop  Sav.  Bank  Ass'n  v.   Canfield,  121   U.   S.  295,  7 

V.  Jackson,  67  Me.  570,  24  Am.  Rep.  S.   Ct.   887,  30   U.   S.    (L.   ed.)   962; 

56 ;  Fowle  v.  Child,  164  Mass.  210,  41  Hall  v.  Page,  4  Ga.  428,  48  Am.  Dee. 

N.  E.  291,  49  A.  S.  B.  4Sl.    And  see  235;  Thorns  v.  Southard,  2  Dana  (Ky.) 

Bupra,    par.    15;    infra,    par.    41    et  475,  26  Am.  Dec.  467;  Cooley  v.  Minn- 

seq.  esota  Transfer  R.  Co.,  53  Minn.  327, 

18.  Union  Bank  v.  Laird,  2  Wheat.  55  N.  W.  141,  39  A.  S.  R.  609 ;  State 
390,  4  U.  S.  (L.  ed.)  269.  Banking,  etc.,  Co.  v.  Taylor,  25  S.  D. 

19.  Note:  49  Am.  Dec.  735.  577,  127  N  W.  590,  29  L.R.A.(N.S.) 

20.  Nashua  Sav.  Bank  v.  Abbott,  523;  McClung  v.  Colwell,  107  Tenn. 
181  Mass.  531,  63  N.  E.  1058,  92  A.  S.  592,  64  S.  W.  890,  89  A.  S.  R.  961; 
R.  430.  St.  Louis  Third  Nat.  Bank  v.  Hays, 

1.  Hiscock  v.  Varick  Bank,  206  U.  119  Tenn.  729,  108  S.  W.  1060,  14 
S.  28,  27  S.  Ct.  681,  51  U.  S.  (L.  ed.)  Ann.  Cas.  1049;  White  River  Sav. 
945;  Armstrong  v.  Chemical  Nat.  Bank  v.  Capital  Sav.  Bank,  etc.,  Co., 
Bank,  41  Fed.  234,  6  L.R.A.  226;  77  Vt.  123,  59  Atl.  197,  107  A.  S.  R. 
Fourth  St.  Nat.  Bank  v.  Millbourne  754;  Parkersburg  First  Nat.  Bank  v. 
Mills  Co.,  172  Fed.  177,  96  C.  C.  A.  Harkness,  42  W.  Va.  156,  24  S.  E.  548, 
629,  30  L.R.A.(N.S.)  552.  32  L.R.A.  408. 

2.  Tiffany  v.  Boatman's  Sav.  Inst.,  By  Act  3157  of  the  Louisiana  Civ. 

652 


21  R.  C.  L.  PLEDGE  §  18 

lien  of  the  pledgee  is  paramount  to,  and  will  therefore  prevail  against, 
any  prior  equities  existing  on  behalf  of  third  parties,  of  which  the 
pledgee  had  no  notice,  or  of  which  he  was  not  required  by  law  to  take 
notice,*  but  it  has  been  held  that  a  mere  pledgee  of  claims  acquires  no 
right  to  a  share  of  them  which  has  previously  been  equitably  assigned.* 
The  priority  as  between  the  lien  of  a  corporation  on  its  shares  of 
stock  for  debts  due  from  shareholders  and  pledgees  of  stock  is  dis- 
cussed elsewhere  in  this  work,'  as  is  the  priority  of  the  pledgee's  lien 
as  against  garnishment,^  or  levy  and  seizure.* 

18.  Debts  or  Liabilities  Secured. — A  pledge  to  secure  a  specific  debt 
cannot  be  held  by  the  pledgee  as  security  for  any  other  obligation, 
whether  such  obligation  exists  at  the  time  of  the  pledge  or  accrues 
afterwards,  except  by  express  agreement  between  the  pledgor  and 
pledgee.*^  If  the  purpose  for  which  the  collateral  security  was  given 
is  expressed  in  writing,  such  writing  is  not  subject  to  be  varied  or 
contradicted  by  parol  evidence  for  the  purpose  of  showing  that  the 
collateral  may  be  held  to  secure  ^me  other  indebtedness  not  men- 
tioned in  the  writing.**  If  the  purpose  of  giving  the  security  does 
not  clearly  appear  but  there  is  no  doubt  that  but  one  indebtedness 
existed  against  the  pledgor  and  in  favor  of  the  pledgee  at  the  time 
the  security  was  given,  it  will  be  presumed  to  have  been  made  for 
the  purpose  of  securing  that  indebtedness  only,  and  its  application 
to  subsequently  accruing  indebtedness  will  not  be  permitted  without 
the  assent  of  the  pledgor.**  The  rule  that  a  collateral  security  can 
be  held  or  applied  only  upon  the  obligation  which  it  was  given  to 
secure  does  not,  however,  prevent  its  retention  for  and  apphcation  to 

Code  it  is  provided  that  the  pawn  in-  4  A.  S.  R.  197  and  note;  Fall  River 
vests  the  creditor  with  the  right  of  Nat.  Bank  v.  Slade,  153  Mass.  415,  26 
causing  his  debt  to  be  satisfied  by  priv-  N.  E.  843,  12  L.R.A.  131 ;  Nashua 
ilege  and  in  preference  to  the  other  Sav.  Bank  v.  Abbott,  181  Mass.  531, 
creditors  of  his  debtor,  out  of  the  63  N.  E.  1058,  92  A.  S.  R.  430 ;  Phil- 
product  of  the  movable,  corporeal  or  lips  v.  Thompson,  2  Johns.  Ch.  (N. 
incorporeal,  which  has  been  thus  bur-  Y.)  418,  7  Am.  Dec.  535;  Buckley  v.- 
dened.  Freiburg  v.  Dreyfus,  135  U.  Garrett,  60  Pa.  St.  333,  100  Am.  Dec. 
S.  478,  10  S.  Ct.  716,  34  U.  S.  (L,  564;  Oleon  v.  Rosenbloom,  247  Pa.  St. 
ed.)   206.  250,   93   Atl.   473,   Ann.    Cas.   1916B 

6.  Douglas  V.  People's  Bank,  86  Ky.  233,  L.R.A.1915F  968. 

176,  5  S.  W.  420,  9  A.  S.  R.  276.  Notes:  49  Am.  Dec.  734;  32  A.  S.  R. 

6.  Fairbanks  v.  Sargent,  117  N.  Y.  716,  717. 

320,  22  N.  E.  1039,  6  L.R.A.  475.  As  to  the  application  of  this  rule 

7.  See  Corporations,  vol.  7,  p.  210.  where  securities  are  pledged  to  a  bank 

8.  See  Garnishment,  vol.  12,  p.  781  to  secure  the  payment  of  a  particular 
et  seq.  loan  or  debt,  see  Banks,  vol.  3,  p.  584 

9.  See  Attachment,  vol.  2,  p.  862;  et  seq. 

Levy  and  Sbizctre,  vol.  17,  pp.  138,      11.  Note:  32  A.  S.  R.  717. 

139.  12.  Buckley  v.  Garrett,  60  Pa.  St. 

10.  Armstrong    v.     Chemical     Nat.  333,  100  Am.  Dec.  564. 
Bank,  41  Fed.  234,  6  L.R.A.  226;  Ma-       Note:  32  A.  S.  R.  717. 
sonic  Sav.  Bank  v.  Bang,  84  Ky.  135, 
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the  satisfaction  of  that  obligation  in  any  changed  form.  Thus  though 
the  principal  debt  is  prosecuted  to,  and  merged  in,  a  judgment,  the 
right  to  hold  the  security  is  not  lost.  It  may  be  held  for  and  applied 
to  the  satisfaction  of  the  judgment.*'  The  renewal  of  a  note  is  not 
as  between  the  parties  presumed  to  discharge  or  satisfy  the  pre-exist- 
ing debt  but  merely  to  extend  the  time  for  its  payment.  It  is  at 
most  a  change  in  the  evidence  of  the  debt  and  not  in  the  debt  itself. 
Therefore  every  collateral  security  given  for  the  original  evidence 
of  the  debt  stands  equally  good  for  the  new  evidence.  Hence  such 
collateral  may  be  held  for  the  satisfaction  of  a  note  given  as  a  mere 
renewal  of  a  pre-existing  note  for  the  payment  of  which  such  collat- 
eral was  originally  pledged.**  If,  however,  the  collateral  security 
does  not  belong  to  the  maker  of  the  principal  debt,  and  its  owner 
stands  therefore  in  the  position  of  a  guarantor  rather  than  in  that 
of  a  principal  debtor,  then  there  is  no  presumed  power  of  the  debtor 
to  extend  the  time  of  payment  or  to  give  renewals  which  will  bind 
his  guarantor,  and  the  collateral  security  given  by  the  latter  cannot 
be  held  for  a  renewal  given  without  his  assent.**  When  a  third 
person  pledges  his  property  as  security  for  the  payment  of  a  debt 
or  obligation  of  another,  such  property  will  stand  in  the  position 
of  a  surety  of  the  debtor,  and  any  change  in  the  contract  of  surety- 
ship which  will  discharge  a  surety  will  release  and  discharge  the 
property  so  held  as  collateral.*'  One  who  signs  a  note  which  is  to 
be  held  as  collateral  for  that  of  another,  with  the  understanding  tha1> 
he  is  to  sustain  the  relation  of  surety  to  the  latter  note,  will  be  dis- 
charged from  liability  by  the  extension  of  time  to  the  principal  debtor, 
without  his  kno\vledge,  by  a  holder  with  notice  of  the  facts.*'  What 
has  been  said  as  to  the  right  of  the  holder  of  a  collateral  security 
being  limited  to  the  obligation  to  secinre  which  it  was  taken  should 
not  be  understood  as  implying  that  it  may  not  be  given  as  security 
for  several  obligations  or  f6r  all  obligations  existing,  or  to  exist  in 
the  future,  against  the  pledgor  and  in  favor  of  the  pledgee.  The 
terms  of  the  agreement  under  .which  the  collateral  is  taken  may 
authorize  it  to  be  held  for  the  satisfaction  of  all  debts  which  may 
accrue  against  the  pledgor,  and  if  so,  it  may  be  applied  to  the  satis- 

13.  Note:  32  A.  S.  R.  717.  (N.S.)  141. 

14.  Collins  V.  Dawley,  4  Colo.  138,       15.  Note:  32  A.  S.  R.  717. 

34  Am.  Rep.  72;  Price  v.  Dime  Sav.  16.  Price  v.  Dime  Sav.  Bank,  124 

Bank,  124  111.  317,  15  N.  E.  754,  7  A.  111.  317,  15  N.  E.  754,  7  A.  S.  R.  367 

S.   R.   367;    Emmetsburg   First  Nat.  and  note;  Daviess  County  Bank,  etc., 

Bank  v.  Gunhus,  133  la.  409,  110  N.  Co.  v.  Wright,  129  Ky.  21,  110  S.  W. 

W.    611,    9    L.R.A.(N.S.)    471;    Fall  361,  17  L.R.A.(N.S.)   1122;  Mechan- 

River  Nat.  Bank  v.  Slade,  153  Mass.  ieks  Nat.  Bank  v.  Comins,  72  N.  H. 

415,  26  N.   E.   843,  12  L.R.A.  131;  12,  55  Atl.  191,  101  A.  S.  R.  650. 

Merchants'  Bank  v.  Hall,  83  N.  Y.  17.  Morehead    v.    Citizens'    Deposit 

338,  38  Am.  Rep.  434.  Bank,  130  Ky.  414,  113  S.  W.  501,  23 

Notes:  32  A.  S.  R.  717;  23  L.R.A  L.R.A.(N.S.)  141  and  note. 
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faction  of  any  debt  upon  which  he  at  any  time  becomes  liable  to 
the  pledgee,  whether  as  an  individual/*  or  as  a  member  of  a  part- 
nership.^®  And  where  by  the  terms  of  the  contract  the  collateral 
may  be  subjected  to  the  payment  of  the  debt  then  made  and  to  any 
others  that  may  become  due  to  the  holder  of  the  debt,  it  has  been 
held  that  an  assignee  of  the  debt  and  collateral  may  enforce  the 
payment  of  debts  due  by  the  maker  to  him  other  than  the  original 
debt  purchased.*^  Where  collateral  security  is  equally  given  for 
various  debts,  if  there  is  one  or  more  of  the  debts  thus  secured  for 
which  the  debtor  alone  is  responsible,  and  the  amount  of  which  can- 
not be  obtained  from  him  on  account  of  his  pecuniary  inability,  it  has 
been  held  that  the  proceeds  may  be  applied,  so  f€u:  as  is  necessary 
for  that  purpose,  to  the  payment  and  discharge  of  such  debts,  and 
to  that  extent  the  sureties  or  indorsers  on  notes  constituting  other 
debts  have  no  interest  or  rights  in  them.  The  rights  of  an  indorser 
as  to  the  application  of  collateral  security  given  by  the  maker  to 
the  holder  of  the  note  are  to  be  determined  by  the  terms  of  the 
pledge  as  they  exist  at  the  time  of  the  sale  of  the  security,  and  are 
not  aflfected  by  pledges  formerly  made  to  secure  different  notes  in 
a  series  of  renewals  of  which  the  present  note  is  the  last.^ 

Waiver,  Loss  or  Extingmshment  of  Lien 

19.  General  Rule  as  to  Effect  of  Surrender  of  Possession. — As 

already  seen  it  is  uniformly  held  that  in  the  case  of  a  pledge  only 
a  special  title  passes  to  the  pledgee,  which  depends  on  actual  posses- 
sion, while  the  general  right  of  property  remains  in  the  pledgor; 
and,  in  order  to  hold  and  preserve  his  lien,  there  must  be  not  only 
a  physical  delivery,  where  the  chattel  can  thus  be  transferred,  but 
continued  possession  also  retained.*  And  in  the  absence  of  fraud 
or  a  special  bailment,  a  pledge  will  be  deemed  to  be  waived  or  lost 
by  the  voluntary  and  unconditional  surrender  of  the  pledged  prop- 
erty by  the  pledgee  to  the  pledgor.'     But  in  order  that  the  lien 

18.  Eichelberger  v.  Murdock,  10  Md.  1.  Fall  River  Nat.  Bank  v.  Slade, 
373,  69  Am.  Dee.  140;  Hallowell  v.  153  Mass.  415,  26  N.  E.  843, 12  L.R. A. 
Blackstone  Nat.  Bank,  154  Mass.  359,   131.     Generally  as  to  the  application 

t^ielF'J^sT^ll^^^^  f  P--f  ''  a  foreclosure  sale  un- 

Bank  V.  Nashville  Banner  Pub.   Co.,  ^^^.^  mortgage  given  as  collateral  se- 

132  Tenn.  367,  178  S.  W.  942,  L.R. A.  ^^"^y^  ^^  Mortgages,  vol.  19^  p   6o9. 

1916A  568  *•  Supenor    First    Nat.     Bank    v. 

Note:  32  A.  S.  R.  717.  Bradshaw,   91  Neb.  210,  135  N.   W. 

19.  Note:  32  A.  S.  R.  717,  718.  830,  39  L.R.A.(N.S.)  886.    See  supra, 

20.  Oleon  v.  Rosenbloom,  247  Pa.  St.  par.  10, 15,  16. 

250,  93  Atl.  473,  Ann.  Cas.  1916B  233  3.  Casey  v.  Cavaroc,  96  U.  S.  467» 
and  note,  L.R.A.1915F  968  and  note.   24  U.  S.  (L.  ed.)  779;  Gregory  v.  Mop- 
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may  be  lost  or  waived  the  pledge  must  in  fact  be  redelivered  to  the 
pledgor.  Thus  it  has  been  held  that  the  fact  that  the  pledgee  deliv- 
ers the  property  to  one  ignorant  of  the  pledge,  in  whose  name  it  is 
shipped,  and  that  the  property  is  consigned  to  the  pledgor  in  order 
to  save  freight  charges,  under  an  arrangement  made  by  the  latter 
before  the  property  was  pledged,  does  not  terminate  the  lien,  where 
the  pledgee  employs  an  agent  to  take  charge  of  the  property  during 
transportation,  and  the  pledgor  never  actually  regains  possession.* 
If  the  pledgor  unlawfully  recovers  possession  of  the  article  pledged 
the  pledgee  loses  none  of  his  rights  to  the  same,*  and  equity  may 
compel  the  pledgor  to  redeliver  the  security.'  The  pledgee  of  goods 
loses  his  lien  thereon  by  surrendering  possession  of  them  to  a  third 
person  and  taking  from  him  a  written  guaranty  of  the  debt.  But 
such  third  person  acquires  a  new  lien  on  such  goods,  not  only  for 
the  security  of  his  own  debt,  but  as  an  indemnity  against  the  lia- 
bility which  he  incurs  to  the  pledgee,  provided  the  pledgor,  who  is 
indebted  to  him,  consents  to  the  transaction,  when  it  is  made,  or 
ratifies  it  afterward.  And  where  the  pledgor  was  absent  when  the 
transaction  took  place,  but,  on  being  informed  of  it,  expressed  his 
gratification  with  the  arrangement,  this  is  a  sufficient  ratification 
thereof.' 

20.  Exceptions  to  Rule. — ^There  are  certain  well  established  excep- 
tions to  the  general  rule  just  stated  as  to  the  effect  of  the  surrender 
of  possession  of  the  pledge  by  the  pledgee  to  the  pledgor.  Thus 
where  the  pledged  property  is  returned  to  the  pledgor  by  the  pledgee 
for  a  temporary  purpose  only,  and  there  is  an  agreement  for  redeliv- 
ery, it  is  generally  held  that  the  pledgee  does  not  lose  his  lien.® 

ris,  96  U.  S.  619,  24  U.  S.   (L.  ed.)  Dec.    500;    39    L.R.A.(KS.)    888    et 

740;  Hubbard  v.  Tod,  171  U.  S.  474,  seq. 

19  S.  Ct.  14,  43  U.  S.  (L.  ed.)   246;  4.  Cooley  v.  Minnesota  Transfer  R.* 

American  Pig  Iron  Storage  Warrant  Co.,  53  Minn.  327,  55  N.  W.  141,  39 

Co.  V.  German,  126  Ala.  194,  28  So.  A.  S.  R.  609. 

603,  85  A,  S.  R.  21;  Palmtag  v.  Don-  5.  American  Pig  Iron  Storage  War- 
trick,  59  Cal.  154,  43  Am.  Rep.  245;  rant  Co.  v.  German,  126  Ala.  194,  28 
McFall  V.  Buckeye  Grangers'  Ware-  So.  603,  85  A.  S.  R.  21;  Palmtag  v. 
house  Ass'n,  122  Cal.  468,  55  Pac.  253,  Doutrick,  59  Cal.  154,  43  Am.  Dec 
68  A.  S.  R.  47:  Moors  v.  Reading,  167  245. 

Mass.  322,  45  N.  E.  760,  57  A.  S.  R.  Notes:  49  Am.  Dec.  733;  79  Am. 

460;    Superior    First    Nat.    Bank    v.  Dec.  500. 

Bradshaw,  91  Neb.  210, 135  N.  W.  830,  6.  Coleman    v.    Shelton,   2   McCord 

39  L.R.A.(N.S.)  886  and  note;  Willets  Eq.   (S.  C.)  126,  16  Am.  Dec.  639. 

V.  Hatch,  132  N.  Y.  41,  30  N.  E.  251,  Note:  49  Am.  Dec.  733. 

17   L.R.A.   193;    Ilickc.k    v.    Cowper-  7.  Treadwell  v.  Davis,  34  Cal.  601, 

thwait,  210  N.  Y.  137,  ]03  N.  E.  1111,  94  Am.  Dec.  770,  overruled  on  another 

Ann.  Cas.  1015B  1002;  Bodcnhammer  point  by  Heed  v.  BernaU  40  Cal.  628. 

V.  Newsom,  50  N.  C.  107,  69  Am.  Dec.  8.  Palmtag  v.  Doutrick,  59  Cal.  154, 

775  and  note;  Fletcher  v.  Howard,  2  43  Am.  Rep.  245;  Ilcnrv  v.  Stat«,  110 

Aikens  (Vt.)  115,  16  Am.  Dec.  686.  Ga.  750,  36  S.  E.  55,  78  A.  8.  R.  137; 

Notes:   49   Am.   Dec.   733;   79  Am.  Chicago  First  Nat.  Bank  v.  Caperton, 
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Accordingly  where  property  is  temporarily  returned  to  the  pledgor, 
a  subsequent  pledge  of  the  property  by  him  will  not  prevail  against 
the  lien  of  the  first  pledgee.  The  lien  of  the  pledgee  is  likewise  supe- 
rior to  the  rights  of  attaching  creditors  of  a  pledgor  in  temporary 
possession  of  the  pledged  property.  And  a  mortgage  on  the  property 
executed  by  the  pledgor  while  it  is  temporarily  in  his  possession  does 
not  divest  the  lien  of  the  pledgee.  It  has  also  been  held  that  a  sale 
of  the  pledged  property  while  temporarily  in  the  possession  of  the 
pledgor  to  a  purchaser  with  notice  does  not  defeat  the  lien  of  the 
pledgee.*  There  are,  however,  decisions  to  the  effect  that  the  tempo- 
rary loan  of  pledged  property  to  the  pledgor  divests  the  lien  of  the 
pledgee  as  against  a  bona  fide  purchaser  for  value.*^  So  if  the  prop- 
erty pledged  be  delivered  back  to  the  owner  in  a  new  character,  as, 
for  example,  as  a  special  bailee  or  agent,  it  is  usually  held  that  the 
pledgee  will  still  be  entitled  to  the  pledge,  not  only  as  against  the 
owner,  but  also  as  against  third  persons.^^  Thus  it  has  frequently 
been  decided  that  the  pledgee  may,  without  losing  his  lien,  deliver 
the  property  over  to  the  pledgor  for  the  express  purpose  of  selling 
it  for  the  benefit  of  the  pledgee,**  or  for  collection  for  the  account 
of  the  pledgee,**  or  for  exchange,  the  substituted  property  to  become 
security  in  its  stead.**  Thus  it  has  been  held  that  the  pledgee  of  a 
note  does  not  lose  his  lien  by  delivering  it  back  to  the  pledgor  under 
an  agreement  that  the  latter  is  to  return  either  the  same  or  another 
note.**  And  a  pledgee  does  not  lose  his  lien  by  delivering  certificates 
of  stock  over  to  the  pledgor  as  his  agent  to  get  them  exchanged  for 
other  stock,  under  an  agreement  that  the  new  stock  shall  be  issued 
in  the  pledgee's  name,  and  if  the  pledgor  takes  the  new  stock  in 
his  own  name,  he  holds  it  as  agent  and  trustee  for  the  pledgee.** 
Some  of  the  authorities  draw  a  distinction  between  a  delivery  of 
pledged  property  temporarily  to  the  pledgor  for  his  own  purposes, 

74  Miss.  857,  22  So.  60,  60  A.  S.  R.  55  N.  W.  141,  39  A.  S.  R.  609;  Hickok 

540;  Hickok  v.  Cowperthwait,  210  N.  v.  Cowperthwait,  210  N.  Y.  137,  103 

Y.   137,  103  N.   E.  nil,  Ann.   Cas.  N.  E.  1111,  Ann.  Caa.  1915B  1002  and 

1915B  1002  and  note.  note;  McClung  v.  Colwell,  107  Tenn. 

Notes:  49  Am.  Dec.  733;  39  L.RA.  592,  64  S.  W.  890,  89  A.  S.  R.  961. 

(N.S.)  889  et  seq.;  Ann.  Cas.  1915B  12.  Fairbanks  v.  Sargent,  117  N.  Y 

1005.  320,  22  N.  E.  1039,  6  L.R.A.  475. 

9.  Note:  Ann.  Cas.  1915B  1005.  Note:  39  L.R.A.(N.S.)  890. 

10.  Bodenhammer  v.  Newsora,  50  N.       13.  Clark  v.  Iselin,  21  Wall.  360,  22 
C.  107,  69  Am.  Dee.  775.     See  also   U.  S.  (L.  ed.)  568. 

Way  V.  Davidson,  12  Gray    (Mass.)  Note:  39  L.R.A.(N.S.)  890. 

465,  74  Am.  Dec.  604.  14.  Note:  39  L.R.A.(N.S.)  891. 

Note :  Ann.  Cas.  1915B  1005.  15.  Way    v.     Davidson,    12    Gray 

11.  Casey  v.  Cavaroc,  96  U.  S.  467,  (Mass.)  465,  74  Am.  Dec.  601 

24  U.  S.  (L.  ed.)  779;  Cooley  v.  Min-  16.  McClung  v.  Colwell,  107  Tenn. 
nesota  Transfer  R.  Co.,  53  Minn.  327,   592,  64  S.  W.  890,  89  A.  S.  R.  961. 
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and  a  delivery  of  the  custody  of  the  property  on  behalf  of  the  pledgee, 

and  hold  that  in  the  former  case  the  lien  of  the  pledgee  is  lost^^ 

21.  Assertion  of  Different  Right,  or  Resort  to  Other  Remedy. — ^It 

is  generally  held  that  the  pledgee's  lien  is  lost  the  moment  that  he 
claims  the  right  to  detain  the  pledged  property  upon  a  different 
ground/®  nor  can  he  surrender  the  pledge  to  be  sold  on  an 
execution  and  afterward  be  allowed  to  fall  back  on  his  original  claim 
of  lien  in  the  event  his  purchase  at  sheriff's  sale  proves  abortive. 
If  he  surrenders  it  to  the  sheriff  so  that  he  may  purchase  it  at  exe- 
cution sale  upon  foreclosure  of  the  mortgage,  such  lien  is  abandoned 
and  lost,  though  the  sheriff's  sale  is  void,  and  the  pledgee  cannot 
then  rely  upon  his  original  claim  of  lien.**  As  a  general  rule  a 
pledgee  by  levying  upon  the  pledged  property  waives  the  lien  of 
the  pledge.*®  If  he  causes  it  to  be  attached  as  the  property  of  the 
pledgor,  he  cannot  afterwards  claim  the  property  under  a  pledge 
antedating  the  attachment.*  There  are,  however,  decisions  to  the 
effect  that  an  attachment  will  not  under  all  circumstances,  though 
made  by  the  party  holding  the  pledge,  or  by  his  consent,  be  a  waiver 
of  his  lien.  Thus  it  has  been  held  that  where  the  pledgee  has  other 
demands,  not  secured  by  the  pledge,  if  he  were  to  attach  the  same 
goods  with  notice  to  the  officer  that  he  did  not  waive  his  lien,  but 
that  he,  the  officer,  was  to  hold  the  possession  for  the  pledgee  and 
to  maintain  his  lien,  it  would  not  amount  to  a  waiver.  So  it  has 
been  declared  that  a  pledgee  of  goods  did  not  waive  the  lien  of  his 
pledge  by  attaching  the  goods,  as  further  security  for  the  debt 
pledged,  without  any  intention  of  abandoning  such  lien,  it  appear- 
ing that  the  attachment  was  levied,  and  the  property  sold,  subject 
to  the  lien,  and  that  the  officer  never  took  possession,  but  only  got 
such  right  as  could  be  taken  while  the  pledgee  kept  possession.  Such 
lien  has  also  been  held  not  to  have  been  waived  where  the  pledgee 
procured  a  judgment  providing  for  ihe  sale  of  the  pledged  property 
on  special  execution,  although  by  mistake  of  the  clerk  a  general, 
instead  of  a  special,  execution  was  issued,  and  the  pledged  property 
sold  under  it.*  An  unsuccessful  attempt  to  prove  as  an  unsecured 
claim  a  secured  claim  against  the  estate  of  a  decedent  does  not,  in 
the  absence  of  any  written  waiver,  extinguish  the  security,  no  one 
having  been  harmed  by  the  attempt.*  The  failure  of  pledgees  to 
sustain  their  alleged  rights  as  purchasers  at  a  sale  set  up  as  a  defense 
will  not  affect  their  rights  as  pledgees,  when  they  stand  on  all  their 

17.  Note:  Ann.  Cas.  1915B  1005.  1.  Note:  73  A.  S.  R.  666. 

18.  Note:  73  A.  S.  R.  566.    And  see       2.  Note:  50  L.R.A.  720. 

infra,  par.  37,  41  et  seq.  3.  Nashua  Say.  Bank  v.  Abbott,  181 

19.  Latta  v.  Tutton,  122  Gal.  279,  Mass.  531,  63  N.  E.  1058,  92  A.  &  R. 
54  Pac.  844,  68  A.  S.  R.  30.  430. 

20.  Note:  50  L.R.A.  719,  720. 
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rights  and  have  not  been  put  to  an  election.*  It  has  been  held  that 
a  bank  which,  in  order  to  remove  an  overdue  note  from  its  books, 
takes  the  note  of  a  third  person  for  its  amount,  with  such  note  as 
collateral  thereto,  releases^  in  favor  of  attaching  creditors  of  the 
maker,  its  lien  on  property  which  had  been  assigned  to  it  as  collat- 
eral for  the  overdue  note,  at  least  where  it  permits  assigned  funds 
to  pass  through  its  hands  into  those  of  the  maker  of  the  note  for  a 
long  period  of  time,  without  any  attempt  to  apply  them  to  the  satis- 
faction of  the  note.*^  The  right  of  the  pledgee  to  sue  on  the  original 
debt  without  loss  of  his  lien  is  treated  elsewhere  in  this  article.^ 

22.  Sale  or  Repledge;  Payment  or  Tender  of  Debt  Secured. — ^A 
pledge  is  not  terminated  by  a  sale  of  the  pledged  property  to  the 
pledgee  so  that  a  garnishment  levied  after  the  pledge,  and  before  the 
sale,  takes  precedence  over  the  rights  of  the  pledgee  under  the  pledge.' 
As  to  whether  a  pledgee  loses  his  lien  by  undertaking  to  sell  or  repledge 
before  default,®  or  by  mcJdng  a  sale  in  an  unauthorized  manner,* 
or  by  ^  purchase  of  the  pledged  property  at  his  own  sale  eifter  default,^^ 
is  discussed  elsewhere  in  this  article.  When  the  debt  to  secure  which 
the  pledge  was  given  is  paid  the  lien  is  extinguished,  and  it  is  also 
the  general  rule  that  the  tender  of  the  amount  secured  by  the  pledge 
of  personal  property  made  upon  the  maturity  of  the  debt  will  release 
the  property  from  the  lien  of  the  pledge.^^ 

23.  Bar  of  Statute  as  to  Original  Debt. — It  is  generally  held  that 
while  a  deposit  of  collateral  does  not  prevent  or  impede  the  running 
of  the  statute  of  limitations  upon  the  debts  secured  thereby,  yet  the 
barring  of  any  action  upon  such  debt  through  the  running  of  the 
statute  of  limitations  does  not  affect  the  right  of  the  pledgee  to  hold 
and  realize  upon  the  collateral,  nor  of  the  pledgor  to  call  for  any 
surplus  remaining  after  the  principal  debt  has  been  paid.^*  If  the 
creditor  held  the  collateral  security  before  the  statutory  bar  against 
the  original  debt  was  perfected,  he  may  continue  to  hold  it  after- 
wards, and  may  bring  any  appropriate  action  thereon  as  long  as  such 
collateral  itself  is  not  barred ;  and  has  the  right  to  apply  the  proceeds 
of  such  action,  or  of  any  proper  disposition  he  may  make  of  his 

4.  Hubbard  v.  Tod,  171  U.  S.  474,  12.  Clay  v.  Freeman,  118  U.  8.  97, 
18  S.  Ct.  828,  43  U.  S.  (L.  ed.)  246.  6  8.  Ct.  964,  30  U.  8.  (L.  ed.)  104; 

5.  Lincoln  v.  National  Metropolitan  Conway  y.  Caswell,  121  Ga.  254,  48 
Bank,  35  App.  Cas.  (D.  C.)  362,  30  8.  E.  956,  2  Ann.  Cas.  269  and  note; 
IiJEl.A.(N.8.)  1215  and  note.  House  v.  Carr,  185  N.  Y.  457, 78  N.  E. 

6.  See  infra,  par.  47.  171,  7  Ann.  Cas.  185,  113  A.  8.  B. 

7.  Cooley  y.  Minnesota  Transfer  Ry.  936,  6  L.R.A.(N.S.)  510;  Hartranft'a 
Co.,  53  Minn.  327,  55  N.  W.  141,  39  Estate,  153  Pa.  8t  630,  26  Ati.  104, 
A.  8.  R.  609.  34  A.  8.  R.  717. 

8.  8ee  infra,  par.  33.  Notes :  79  Am.  Dec.  500 ;  32  A.  8. 

9.  See  infra,  par.  50-52.  R.  716;  2  Ann.  Cas.  271;  14  Ann.  Cas. 

10.  See  infra,  par.  53.  847. 


11.  8ee  infra,  par.  41-43. 
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collateral,  to  the  satisfaction  of  the  original  debt.**  Under  the  codes 
of  some  states,  however,  it  is  provided  that  the  lien  of  a  pledge  is 
extinguished  by  the  lapse  of  time  within  which  an  action  can  be 
brought  upon  the  principal  obligation,  and  the  pledgee  cannot,  after 
the  debt  is  barred  by  the  statute  of  limitations,  take  affirmative  action 
to  enforce  his  lien.  But  even  in  those  jurisdictions  it  has  been  held 
that  the  pledgor  will  not  be  aided  in  the  recovery  of  the  possession 
of  his  property  from  the  pledgee  without  paying  his  debt.** 

Statvs  of  Pledgee  as  Purchaser 

24.  In  General. — The  holder  of  collateral  security  is,  at  least  to 
the  extent  to  which  he  has  a  right  to  its  proceeds,  to  be  regarded 
as  a  purchaser  entitled  to  the  same  immunity  against  secret  equities 
and  unknown  defenses  as  a  purchaser  would  be,  who  acquired  abso- 
lute title  to  the  property  under  like  circumstances.  Therefore,  if  he 
acquires  a  note  or  other  security  in  good  faith  and  for  value,  before 
its  maturity,  no  defense  can  be  asserted  against  him  arising  out  of 
want  of  consideration,**  or  out  of  any  other  matter  or  equity  of 
which  he  had  no  notice  when  he  acquired  the  security.**  It  may 
be  that  the  person  who  transferred  the  security  as  collateral  did  not 
have  the  title  thereto,  or  having  title  held  it  in  trust,  or  for  some 
special  purpose  not  authorizing  him  to  transfer  it  as  he  did.  If 
such  be  the  case,  the  validity  of  his  transfer  as  collateral  security 
must  be  determined  by  the  rules  applicable  to  absolute  transfers. 
If  the  title  to  the  property  was  so  apparently  vested  in  him  that 
if  he  had  transferred  it  to  an  absolute  purchaser  in  good  faith  such 
transfer  must  have  been  sustcdned,  then  also  must  the  transfer  as 
collateral  security  be  upheld.  Hence,  if  a  holder  of  securities  pay- 
able to  bearer,  or  otherwise  transferable  by  mere  delivery,  or  of  secu- 
rities transferable  by  indorsement  to  whom  they  have  been  indorsed, 
transfers  them  as  collateral  security  to  a  person  acting  in  good  faith, 
such  transfer  must  be  held  good,  though  the  person  making  it  had 
no  title  to  the  property  whatever,  or  held  it  as  a  bailee  merely,  or 

13.  Note:  32  A.  S.  R.  716.  And  see  14,  26  U.  S.  (L.  ed.)  61;  Best  v.  Crall, 
cases  cited  in  note  to  preceding  text.  23  Kan.  482,  33  Am.  Rep.  185;  Mc- 

14.  Puckhaber  v.  Henry,  152  Cal.  Neil  v.  New  York  Tenth  Nat.  Bank, 
419,  93  Pac.  114,  125  A.  S.  R.  75,  14  46  N.  Y.  325,  7  Am.  Rep.  341;  Kister- 
Ann.  Cas.  844  and  note.  bock's  Appeal,  127  Pa.  St.  601,  18  Atl. 

15.  Pitts  v.  Foglesong,  37  Ohio  St.  381, 14  A.  S.  R.  868 ;  In  re  New  Mem- 
676,  41  Am.  Rep.  540.  phis  Gaslight  Co.  Cases,  105  Tenn.  268, 

Note ;  32  A.  S.  R.  712.  60  S.  W.  206,  80  A.  S.  R.  880. 

And  see  Bills  and  Notes,  vol.  3,       Note:  32  A.  S.  R.  712. 
p.  1060  et  seq.  As  to  the  extent  of  recovery  by  the 

16.  Brooklyn  City,  etc.,  R.  Co.  v.  pledgee  of  collateral,  see  mfm,  par. 
National  Bank  of  RepubHc,  102  U.  S.   31. 
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in  trust  for  some  special  purpose.^'  On  the  other  hand,  if  the  cir- 
cumstances were  such  as  to  put  the  purchaser  upon  inquiry  or  charge 
him  with  notice  of  the  true  title  of  the  owner,  then  they  are  potent 
to  the  same  extent  as  against  a  transferee  for  collateral  security,  and 
he  is  affected  with  notice  of  any  conditions  or  infirmities  attached 
to  the  paper  to  the  same  extent  that  an  absolute  purchaser  would  be.^® 
A  pledge  by  a  trustee  of  shares  of  stock  in  violation  of  the  trust 
gives  no  rights  to  a  pledgee  who  takes  them  with  constructive  notice 
of  the  trust.^*  The  term  "trustee  in  stock  certificates  issued  to  the 
holder  in  his  name"  as  trustee  is  sufficient  to  put  persons  on  inquirj' 
as  to  the  holder's  right  to  pledge  thera  for  his  own  debt,  and  a 
pledgee  taking  them  without  inquiry  does  so  at  his  own  peril.^^  A 
signature  to  a  blank  transfer  of  certificates  of  stock,  plainly  showing 
that  it  is  made  by  a  guardian  of  infant  owners,  will  not  pass  a  good 
title  to  one  who  takes  them  before  any  transfer  on  the  books  of 
the  corporation,  without  inquiry  and  merely  as  a  pledge  for  a  debt 
from  the  cashier  of  a  bank  in  which  they  were  placed  for  safe  keep- 
ing, but  from  which  they  were  feloniously  taken  by  the  cashier.* 
An  indorsement  of  warehouse  receipts  as  collateral  for  a  note  stat- 
ing that  the  property  has  been  advanced  upon  by  the  indorser  to  its 
full  value,  which  is  accompanied  by  the  receipts  showing  on  their 
face  that  a  third  person,  whose  name  is  marked  on  the  property, 
was  the  shipper,  is  sufficient  notice  that  the  indorser  is  not  the  owner 
to  put  the  pledgee  on  inquiry  as  to  the  rights  of  the  true  owner.- 
If  a  paper  was  non-negotiable  or  dishonored,  a  transferee  for  collat- 
eral security  cannot  enforce  it  under  circumstances  precluding  its 
enforcement  by  an  absolute  purchaser.'  If  acts  are  required  in  order 
to  protect  an  absolute  purchaser  against  the  claims  of  creditors  or 
others,  they  are  equally  necessary  for  the  protection  of  a  transferee 
as  collateral  security,  and  his  rights  may  be  lost  through  his  non- 
observance  of  those  acts.* 

17.  Colt  V.  Humbert,  5  Cal.  260,  63   tional  Broadway  Bank,  156  N.  Y.  450, 
Am.  Dec.  128;  Tucker  v.  New  Hamp-   51  N.  E.  398,  42  L.R.A.  139. 

shire  Sav.  Bank,  58  N.  H.  83,  42  Am.       20.  Shaw  v.  Spencer,  100  Mass.  382, 

Rep.  580;  Wood's  Appeal,  92  Pa.  St.   97  Am.  Dec.  107  and  note,  1  Am.  Rep. 

379,  37  Am.  Rep.  694.  116 ;  Fisher  v.  Brown,  104  Mass.  259, 

Note:  32  A.  S.  R.  711,  712.  6  Am.  Rep.  235.     And  see  Corpora- 

And  see  supra,  par.  6.     As  to  the  tions,  vol.  7,  p.  279. 

transferability  of  bills  of  lading  and       1.  O'Herron    v.    Gray,    168    Mass. 

the  rights  of  a  bona  fide  purchaser  or  573,  47  N.  E.  429,  60  A.  S.  R.  411,  40 

pledgee,  see  Bills  of  Lading,  vol.  4,  L.R.A.  498. 

pp.    28-38.      As    to    the    status    of       2.  Commercial  Bank  v.  Lee,  99  Ala. 

pledgees  of  corporate  stock  or  bonds,  493,  12  So.  572,  19  L.R.A.  705. 

see  Corporations,  vol.  7,  pp.  279,  592.       3.  Jenness  v.  Bean,  10  N.  H.  266, 

18.  Strong   v.    Jackson,   123   Mass.  34  Am.  Dec.  152. 

60,  25  Am.  Rep.  19.  Note:  32  A.  S.  R.  712. 

Note:  32  A.  S.  R.  712.  4.  Note:  32  A.  S.  R.  712. 

19.  Paterson  First  Nat.  Bank  v.  Na- 

661 


■  §  25  PLEDGE  21  R,  C.  L. 

25.  Collateral  Taken  to  Secure  Pre-ezisting  Debt.— Whether  one 
who  acquires  property  in  payment  of  a  pre-existing  indebtedness 
should  be  treated  and  protected  as  a  purchaser  thereof  in  good  faith 
€knd  for  value,  so  as  to  protect  him  against  defects  in  his  title  of 
which  he  had  no  notice,  and  against  secret  defenses  and  equities, 
is  a  question  which  has  been  much  discussed  and  over  which  great 
diversity  of  judicial  opinion  still  exists.*  A  corresponding  difference 
of  opinion  has  arisen  with  respect  to  collateral  securities  when  the 
debt  secured  by  them  was  not  created  in  reliance  upon  them,  but 
was  a  pre-existing  debt.  There  are  authorities  which  hold  that  when 
the  collateral  is  taken  to  secure  such  pre-existing  debt,  the  holder  is 
not  entitled  to  protection  as  a  holder  bona  fide,  and  that  there  may 
be  asserted  against  him  all  defenses  existing  against  the  transferor 
at  the  time  the  transfer  was  made,^  but  these  decisions  are  con- 
trary to  the  weight  of  authority  upon  the  subject,  and  the  holder  of 
a  collateral  security  taken  to  secure  a  pre-existing  debt  is  now  gen- 
erally entitled  to  be  treated  as  a  purchaser  at  the  same  extent  as  if 
the  taking  of  the  security  had  been  coincident  with  the  creation 
of  the  debt  it  was  given  to  secure.'  Even  in  those  states  in  which 
one  taking  a  collateral  for  an  antecedent  debt  is  not  protected  as 
a  purchaser  for  value,  there  is,  to  some  extent,  an  exception  in  the 
case  of  accommodation  paper,  for  the  maker  of  such  paper  cannot, 
as  against  one  to  whom  it  has  been  transferred  as  collateral  secu- 
rity, successfully  resist  its  enforcement  because  of  its  want  of  consid- 
eration *  He  may,  however,  in  those  states  interpose  as  against  such 
paper  every  defense  except  want  of  consideration,*  as  that  the  note 
was  given  subject  to  the  restriction  that  it  should  be  used  for  a  speci- 
fied purpose  only,  which  purpose  did  not  include  the  right  to  pledge 
it  except  for  a  subsequent  loan.^*  Under  a  statute  providing  that  no 
corporation  shall  issue  bonds  except  for  money,  labor  done  or  prop- 
erty actually  received,  it  has  been  held  that  corporate  bonds  cannot 
be  pledged  to  secure  payment  of  a  pre-existing  debt,  and  that  one 

5.  See  Sales.  1058  et  seq. 

6.  Greenwell  v.  Haydon,  78  Ky.  332,  8.  Grocers'  Bank  v.  Penfield,  69  N. 
39  Am.  Rep,  234;  Cleveland  v.  State  Y.  502,  25  Am.  Rep.  231;  Pitts  v. 
Bank,  16  Ohio  St.  236,  88  Am.  Dec.  Fo^lesong,  37  Ohio  St.  676,  41  Am. 
445.  Rep.  540;  Lord  v.  Ocean  Bank,  20  Pa. 

Note:  32  A.  S.  R.  713.  St.  384,  69  Am.  Dec.  728  and  note; 

7.  Swift  V.  Tyson,  16  Pet.  1,  10  U.  Kimbro  v.  Lytle,  10  Yerg.  (Tenn-) 
S.   (L.  ed.)   865;  Zollman  v.  Jackson  417,  31  Am.  Dec.  585. 

Trust,  etc.,  Bank,  238  111.  290,  87  N.  Note:  32  A.  S.  R.  714. 

E.  297,  32  L.R.A.(N.S.)    858;  Rowe  9.  Note:  32  A.  S.  R.  714. 

V.  Haines,  15  Ind.  445,  77  Am.  Dec.  10.  Altoona   Second   Nat.   Bank   ▼. 

101;  Best  v.  Crall,  23  Kan.  482,  33  Dunn,  151  Pa.  St.  228,  26  Atl.  80,  31 

Am.  Rep.  186.  A.  S.  R.  742  and  note. 

Note:  32  A.  S.  R.  713.  Note:  32  A.  6.  B.  714. 

See  Bills  akd  Notes,  vol.  3,  p. 
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taking  bonds  of  a  corporation  without  giving  it  either  money,  labor, 
or  property  for  them,  as  required  by  statute,  is  not  a  bona  fide  holder 
within  the  rule  that  one  taking  commercial  paper  before  maturity 
as  collateral  security  is  protected  by  the  same  estoppels  as  a  pur- 
chaser for  cash.^^ 

IV.  Powers,  Duties  and  Liabilities  as  to  Plbdgb 

Custody,  Care  and  Use 

26.  In  General. — The  parties  to  a  pledging  may  by  agreement 
vary  their  common  law  powers  and  duties  with  respect  to  the  pledge, 
but  after  a  contract  of  pledging  is  made,  neither  party  can,  by  any- 
thing he  alone  may  do,  vary  th^  duties  or  powers  attaching  to  the 
relation.**  The  pledgor  has  such  a  property  in  the  article  pledged 
as  he  can  convey  to  a  third  person,**  but  he  has  no  right  to  the 
goods  until  the  debt  has  been  paid  or  the  pledgee'^  lien  otherwise 
discharged,  and  until  then  the  pledgee  has  the  whole  present  inter- 
est.** There  is  no  rule  of  law  which  limits  or  defines  absolutely  the 
special  property  of  a  pledgee,  but  the  rights  and  liabilities  of  the 
latt-er  are  to  be  determined  from  the  terms,  express  or  implied,  of 
the  contract  between  the  parties,  and  it  would  seem  that  whatever 
special  interest  or  estate  in  the  pledge  is  necessary  to  enable  the 
pledgee  to  exercise  the  rights  guaranteed  to  him,  or  to  discharge  the 
obligations  imposed  on  him  by  the  contract,  will  vest  in  him.**  He 
is  entitled  to  maintain  any  action  for  the  protection  of  his  possession 
and  special  rights  of  property,  not  only  against  third  persons  who 
wrongfully  interfere  with  the  same,  but  also  against  the  pledgor,  if 
he  wron^uUy  obtains  or  retains  possession.**  His  remedy  for  a 
wrongful  taking  of  the  property  from  his  possession  is  by  an  action 

11.  In  re  Progressive  Wall  Paper  And  see  infra,  par.  36. 

Co.,  229  Fed.  489,  143  C.  C.  A.  557,  16.  Minneapolis   Ass'n   v.   Canfleld, 

L.R.A.1916E  563.    And  see  Corpoba-  121  U.  S.  295,  7  S.  Ct.  887,  30  U.  S. 

TiONS,  vol.  7,  p.  596  et  seq.  (L.  ed.)  962;  Means  v.  Randall  Bank, 

12.  Cooper  v.  Simpson,  41  Minn.  46,  146  U.  S.  620,  13  S.  Ct.  186,  36  U. 
42  N.  W.  601,  16  A.  S.  K.  667,  4  S.  (L.  ed.)  1107;  HaU  v.  Page,  4  Ga. 
L.R. A.  194.  428,  48  Am.  Dec.  235 ;  Porter  v.  Fost- 

13.  See  infra,  par.  35.  er,  20  Me.  391,  37  Am.  Dec.  59 ;  Way 

14.  Austin  v.  Vandferbilt,  48  Ore.  v.  Davidson,  12  Gray  (Mass.)  465,  74 
206,  85  Pac.  519,  120  A.  S.  R.  800,  10  Am.  Dec.  604  and  note;  Adams  v. 
Ann.  Cas.  1123,  6  L.R.A.(N.S.)   298.  O'Connor,  100  Mass.  515,  1  Am.  Rep. 

Note:  21  Eng.  Rul.  Cas.  336.  137;  Midland  Nat.  Bank  v.  Missouri 

See  supra,  par.  15,  16,  and  infra,  Pac.  R.  Co.,  132  Mo.  492,  33  S.  W. 

par.  41.  521,  53  A.  S.  R.  505;  Rochester  Bank 

15.  White  V.  Phelps,  14  Minn.  27,  v.  Jones,  4  N.  Y.  497,  65  Am.  Dec. 
100  Am.  Dec.  190;   St.  Louis  Third  290. 

Nat.  Bank  v.  Hays,  119  Tenn.  729,  Notes :  49  AnL  Dec.  736 ;  32  A.  S.  R. 
108  S.  W.  1060,  14  Ann.  Cas.  1049.  714,  726. 
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for  its  recovery  against  the  wrongful  taker,  or  against  any  person 
into  whose  hands  the  pledged  property  has  been  delivered  by  such 
wrongful  taker,  or,  if  it  be  not  delivered  to  the  pledgee  on  demand, 
he  may  maintain  an  action  for  its  valued'  The  pledgee  is  the  proper 
party  to  call  a  factor  to  account,  where  he  receives  the  goods  with 
the  understanding  that  he  should  dispose  of  them  through  a  factor, 
and  credit  the  debtor  with  the  amount  of  sales,  and  he  accordingly 
commits  them  to  a  factor,  from  whom  he  takes  a  receipt.*®  A  pledgor 
who  takes  the  property  from  the  possession  of  the  pledgee  with  the 
fraudulent  intent  and  felonious  design  of  depriving  the  latter  of 
such  possession  and  of  his  security  may  be  convicted  of  larceny.** 
27.  Care  of  Property. — ^The  contract  of  pledge  being  that  of  a 
compensated  bailment,  the  pledgee's  duties  and  liabilities  are  those 
of  ordinary  bailees  for  hire.*^  He  is  bound  to  use  ordinary  care  in 
relation  to  the  property  pledged,  and  consequently  is  liable  for  ordi- 
nary negligence,  resulting  in  depreciation  or  loss  in  value.*  The 
diligence  required  in  any  particular  case  must  necessarily  depend 
upon  the  character  of  the  thing  pledged,  and  the  circumstances  attend- 
ing it,  as  well  as  the  means  of  protection  possessed  by  the  pledgee,* 
but  in  general,  it  may  be  said  that  a  pledgee  is  bound  to  exercise 
the  degree  of  care  which  an  ordinarily  prudent  man  usually  bestows 
upon  his  own  property  of  like  nature  under  like  circumstances.* 
He  impliedly  agrees  that  he  possesses  and  will  use  such  an  amount  of 
care,  skill,  and  diligence,  and  his  failure  to  use  it  is  negligence, 
for  which  he  is  responsible.*  As  sometimes  expressed,  the  care  re- 
quired of  a  pledgee  is  that  of  a  prudent  administrator;  he  is  not 
subjected  to  the  requisition  of  the  most  exact  diligence.^  In  case 
the  pledge  is  stolen  from  the  pledgee  the  mere  fact  of  the  theft 

17.  Note:  79  Am.  Dec.  500.  Notes:  49  Am.  Dec.  735;  32  A.  S. 

18.  Bigelow  V.  Walker,  24  Vt.  149,   R.  721;  17  L.RA.  193. 

58  Am.  Dec.  156.  2.  Scott  v.  Tulsa  First  Nat.  Bank, 

19.  Henry  v.  State,  110  Ga.  750,  36  5  Indian  Ter.  292,  82  S.  W.  751,  68 
S.  E.  55,  78  A.  S.  R.  137  and  note.  L.R.A.   488;   Cooper  v.   Simpson,  41 

20.  Note:  49  Am.  Dec.  735.     And  Minn.  46,  42  N.  W.  601,  16  A.  S.  R. 
see  Bailments,  vol.  3,  p.  92  et  seq.  667,  4  L.R.A.  194;  Willets  v.  Hatch, 

1.  Petty  V.  Overall,  42  Ala.  145,  94  132  N.  Y.  41,  30  N.  E.  251,  17  L.R.A. 

Am.  Dec.  634:  Winthrop  Sav.  Bank  v.  193. 

Jackson,  67  Me.  670,  24  Am.  Rep.  56;  Notes:  49  Am.  Dec.  735;  83  A.  S.  R. 

Baltimore  Third  Nat.  Bank  v.  Boyd,  392. 

44  Md.  47,  22  Am.  Rep.  35;  Lamber-  3.  McLemore    v.     Louisiana     State 

ton  V.  Windom,  12  Minn.  232,  90  Am.  Bank,  91  U.  S.  27,  23  U.  S.  (L.  ed.) 

Dec.    301;    Cooper    v.    Simpson,    41  196 ;  Preston  v.  Prather,  137  U.  S.  604, 

Minn.  46,  42  N.  W.  601,  16  A.  S.  R.  11  S.  Ct.  162,  34  U.  S.  (L.  ed.)  788. 

667,  4  L.R.A.  194;  Ware  v.  Squyer,  Notes:  49  Am.  Dec.  735;  83  A.  S. 

81  Minn.  388,  84  N.  W.  126,  83  A.  S.  R.  392. 

R.  390  and  note;  Willets  v.  Hatch,  132  4.  Note:  49  Am.  Dec.  735. 

N.  Y.  41,  30  N.  E.  251,  17  L.R.A.  193  5.  Commercial   Bank   v.   Martin,    1 

and  note.  La.  Ann.  344,  45  Am.  Dec.  87. 
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establishes  neither  responsibility  nor  irresponsibility  on  his  part. 
It  is  like  any  other  loss.  If  the  theft  is  occasioned  by  any  negli- 
gence, the  pledgee  is  responsible  therefor  if  he  is  guilty  thereof;  if 
without  negligence  on  his  part,  he  is  discharged  from  liability.  Ordi* 
nary  diligence  is  not  disproved,  even  presumptively,  by  theft,  but 
the  proper  conclusion  must  be  drawn  by  weighing  all  the  circum- 
stances of  each  particular  case.  In  such  cases  the  law  requires  noth- 
ing extraordinary  of  the  pledgee,  but  only  that  he  take  ordinary  care 
of  the  goods,  and  if  they  happen  to  be  lost  by  theft  without  his  fault, 
he  is  not  responsible.*  Nor  is  a  pledgee  of  securities  liable  to  the 
pledgor  for  loss  occasioned  by  his  being  forcibly  dispossessed  of  such 
securities  by  the  military  authorities,  without  fault  on  its  part  and 
against  his  protest.^  It  has  been  held  that  the  unreasonable  refusal 
by  the  holders  of  a  warehouse  receipt  for  merchandise  as  collateral 
for  a  loan,  when  notified  that  the  property  is  spoiling,  to  permit  such 
action  to  be  taken  by  the  pledgor  as  is  necessary  to  preserve  it,  will 
render  them  liable  for  the  consequences  which  follow.® 

28.  Use  of  Property;  Duty  of  Pledgee  to  Account  for  Profits  and 
Proceeds. — The  interest  which  the  pledgee  has  in  the  pledged  prop- 
erty does  not  ordinarily  entitle  him  to  use  it  for  his  own  purposes, 
if  such  use  can  diminish  its  value,  or  otherwise  injure  the  pledgor,* 
and  for  a  misuse  or  abuse  of  the  property  pledged,  the  pledgee  is 
answerable  to  the  pledgor,  and  the  latter  may,  at  his  election,  treat 
it  as  a  conversion  of  the  property,  and  recover  damages  accordingly.*^ 
If,  however,  the  property  pledged  is  of  such  a  character  that  use  will 
not  injure  it,  nor  expose  it  to  peril  of  loss,  the  pledgee  does  not  incur 
liability  by  using  it;  and  if  it  is  of  such  a  character  that  use  is  neces- 
sary in  properly  caring  for  it,  then  it  becomes  his  duty  so  to  use 
it  that  it  will  not  suflfer  from  its  disuse.**  If  from  the  use  of  the 
property  pledged  profits  are  derived,  the  pledgee  must  in  the  absence 
of  a  special  agreement  to  the  contrary  account  therefor  to  the  pledgor, 
and  apply  the  net  proceeds  of  such  use  to  the  extinction  of  the  debt.*^ 

6.  Petty  V.  Overall,  42  Ala.  145,  94  Notes:  49  Am.  Dec.  736;  32  A.  S.  R. 
Am.  Dec.  634;  Winthrop  Sav.  Bank   723. 

V.  Jackson,  67  Me.  570,  24  Am.  Rep.  10.  Crocker  v.  Gullifer,  44  Me.  491, 

56;  Ware  v.  Squyer,  81  Minn.  388,  84  69   Am.    Dec.    118;    De    Tollenere   v. 

N.  W.  126,  83  A.  S.  R.  390  and  note;  Puller,  1  Mill.  Const.  (S.  C.)  117,  12 

Schwerin  v.  McKie,  51  N.  Y.  180,  10  Am.  Dec.  616  and  note. 

Am.  Rep.  581.  11.  Notes:  49  Am.  Dec.  736;  32  A. 

Notes:  49  Am.  Dec.  736;  83  A.  S.  S.  R.  723,  724. 

R.  393;  17  L.R.A.  193.  12.  Geron  v.  Geron,  15  Ala.  558,  50 

7.  McLemore  v.  Louisiana  State  Am.  Dec.  143;  Houton  v.  Holliday,  6 
Bank,  91  U.  S.  27,  23  U.  S.  (L.  ed.)  N.  C.  Ill,  5  Am.  Dee.  522;  Plucker 
196.  V.  Teller,  174  Pa.  St.  529,  34  Atl.  208, 

8.  WiUets  V.  Hatch,  132  N.  Y.  41,  52  A.  S.  R.  825. 

30  N.  E.  251,  17  L.R.A.  193.  Notes:  49  Am.  Dec.  735;  32  A.  S. 

9.  Dykers  v.  Allen,  7  Hill  (N.  Y.)    R.  724. 
497,  42  Am.  Dec.  87. 
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So  if  any  profits  accrue  from  property  held  as  collateral,  such  profits, 
while  they  may  be  collected  and  retained  by  the  pledgee,  must  be 
credited  to  the  pledgor,  or  applied  to  the  sum  due  from  him,  as  where 
dividends  accrue  on  pledged  stock,  or  interest  is  collected  on  a  secu- 
rity held  as  collateral.*'  In  general,  where  a  party  transfers  to 
another  goods,  stocks,  or  notes  of  hand  as  collateral  security  for  a 
pre-existing  liability,  the  same  are  held  in  trust  for  the  benefit  of 
all  parties;  but  only  the  actual  proceeds  realized  from  the  sales 
or  payments,  as  the  case  may  be,  are  to  be  accounted  for.  If,  before 
the  actual  reduction  of  them  to  money,  a  rise  in  their  value  takes 
place,  the  assignor  has  the  benefit  of  it.  If  a  decUne  in  price,  the 
loss  falls  also  on  the  assignor.  It  is  only  on  the  actual  reduction 
of  the  pledged  property  to  money  that  the  same  is  to  be  treated  as 
a  payment  and  accounted  for  as  such,  and  in  the  mean  time  the 
property  is  to  be  held  as  collateral.** 

Control,  Preservation  and  Enforcement  of  Securities 

29.  In  General. — ^When  the  owner  of  securities  pledges  them  to 
secure  the  payment  of  his  own  debt,  he  impliedly  transfers  the  right 
to  the  remedies  which  will  make  the  securities  available  for  the  pay- 
ment of  his  debt  in  case  of  his  own  default.**  The  pledgee  of  prop- 
erty has  the  control  of  it  for  the  time  being,  and  he  represents  not 
only  his  own  interest,  but  that  of  the  pledgor,  in  taking  any  proper  ac- 
tion for  the  preservation  of  it  and  the  collection  and  care  of  its  pro- 
ceeds.** If  it  is  stock  the  pledgee  is  entitled  to  collect  the  dividends  and 
apply  them  to  the  debt  for  which  the  stock  is  pledged,  or  to  hold  them 
as  trustee  for  the  pledgor.*'  If  it  is  a  life  insurance  policy  he  has  the 
right  to  collect  from  the  insurance  company  the  amount  of  the  policy 
when  it  falls  due.**  If  it  is  a  mortgage  upon  land,  and  regularly  as- 
signed to  him,  he  may  foreclose  the  mortgage  for  a  breach  of  the  con- 
dition, if  he  deems  such  action  best  for  the  interests  of  himself  and  the 
pledgor. *•  If  the  pledged  property  is  a  promissory  note  or  other  evi- 

13.  Note:  32  A.  S.  R.  724.  200  Mass.  414,  16  Ann.  Gas.  123  and 

14.  Brown  v.  Tyler,  8  Gray  (Mass.)  note;  Maxwell  v.  National  Bank,  70 
135,  69  Am.  Dec.  239.  S.  C.  532,  50  S.  E.  195,  3  Ann.  Gas. 

15.  Anderson  v.  Messenger,  146  Fed,  723  and  note. 

929,  77  C.  C.  A.  179,  7  L.E.A.(N.S.)  Note:  32  A.  S.  R.  715. 

1094  and  note.  See   Banks,   vol.   3,   pp.   403-^5; 

Note:  32  A.  S.  R.  714,  718.  Corporations,  vol  7,  p.  293. 

16.  Union  Trust  Go.  v.  Hasseltine,  18.  Puckhaber  v.  Henry,  152  Gal. 
200  Mass.  414,  86  N.  E.  777,  16  Ann.  419,  93  Pac.  114,  125  A.  S.  R.  75,  14 
Gas.  123.  Ann.  Gas.  844. 

Notes:  32  A.  S.  R.  718;  Ann.  Gas.  19.  For  a  full  discussion  of  the  right 

1916B  237.  of  one  to  whom  a  mortgage  has  been 

17.  Brady  v.  Irby,  101  Ark.  573, 142  assigned  as  collateral  security  to  fore- 
8.  W.  1124,  Ann.  Gas.  1913E  1054  and  close  on  breach  of  the  condition  of  the 
note;  Union  Trust  Go.  v.  Hasseltine,  mortgage,  and  the  effect  of  a  purchase 
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dence  of  debt,  the  pledgee  may  collect  it  by  suit  or  otherwise  when  it 
<!omes  due.** 

30.  Duty  of  Pledgee  to  Make  Collateral  Available. — ^The  rights 
and  duties  of  parties  to  a  pledge  of  securities  for  the  payment  of  a 
debt  may  of  course  be  fixed  by  agreement  as  to  the  manner  in  which 
they  6ure  to  be  collected,*  but  as  a  general  rule  not  only  is  it  the 
right  of  the  holder  of  collateral  security  to  collect  the  money  thereon 
and  apply  it  to  the  principal  debt  but  his  duties  in  this  respect  are 
active  and  he  is  bound  to  ordinary  diligence  to  preserve  the  legal 
validity  and  pecuniary  value  of  the  pledge,  and  if  by  negligence, 
wrongful  act  or  omission  on  his  part  loss  is  sustained,  it  must  be 
borne  by  him.^  If  the  person  with  whom  negotiable  paper  is  left 
as  collateral  security  neglects  to  make  presentment  thereof  when  due, 
or  fails  to  give  due  notice  to  bind  the  parties  to  it,  or  does  not  use 
due  diligence  in  making  the  collection,  so  that  by  reason  of  his  neg- 
lect the  paper  becomes  worthless,  it  is  generally  held  that  he  will 
be  liable  for  the  loss  to  the  pledgor.*  There  are,  however,  some  deci- 
sions to  the  effect  tiiat  failure  to  present  and  give  notice  of  dishonor 

of  the  property  by  the  pledgee,  see  194;  National  Exch.  Bank  v.  Kilpat- 
Mortgages,  vol.  19,  pp.  522,  578.  rie,  204  Mo.  119,  102  S.  W.  499,  120 

20.  Ware  v.  Russell,  57  Ala.  43,  29  A.  S.  R.  689  and  note;  Smith  v.  Mill- 
Am.  Rep.  710;  Hunt  v.  Nevers,  15  er,  43  N.  Y.  171,  3  Am.  Rep.  690; 
Pick.  (Mass.)  500,  26  Am.  Dee.  616;  Roberts  v.  Thompson,  14  Ohio  St.  1, 
Union  Trust  Co.  v.  Hasselline,  200  82  Am.  Dec.  465  and  note;  MiDer  v. 
Mass.  414,  16  Ann.  Cas.  123;  Fair-  Gettysburg  Bank,  8  Watts  (Pa.)  192, 
banks  v.  Sargent,  117  N.  Y.  320,  22  34  Am.  Dec.  449  and  note;  Hanna  v. 
N.  E.  1039,  6  L.R.A.  475.  Holton,  78  Pa.  St.  334,  21  Am.  Rep. 

Notes :  64  Am.  Dec.  429 ;  32  A.  S.  R.  20;  McQueen's  Appeal,  104  Pa.  St. 
726.    And  see  infra,  par.  31.  595,  49  Am.  Rep.  592  and  note;  Mon- 

1.  Pickens  v.  Yarborough,  26  Ala.  tague  v.  Stelts,  37  S.  C.  200,  15  S.  E. 
417,  62  Am.  Dec.  728;  Sampson  v.-  968,  34  A.  S.  R.  736  and  note;  Ply- 
Fox,  109  Ala.  662,  19  So.  896,  55  A.  mouth  County  Bank  v.  Gihnan,  9  S.  D. 
S.  R.  950;  Roberts  v.  Thompson,  14  278,  68  N.  W.  735,  62  A.  S.  R.  868; 
Ohio  St.  1,  82  Am.  Dec.  465  and  note.   Rumsey  v.  Laidley,  34  W.  Va.  721, 

2.  Lawrence  v.  McCalmont,  2  How.  12  S.  E.  866,  26  A.  S.  R.  935  and 
426,  11  U.  S.  (L.  ed.)  326;  Brown  note;  Philippi  First  Nat.  Bank  v. 
V.  Newton  First  Nat.  Bank,  112  Fed.  Kittle,  69  W.  Va.  171,  71  S.  E.  109, 
901,  50  C.  C.  A.  602,  56  L.R.A.  870;  Ann.  Cas.  1912D  113,  37  L.R.A.(N.S.) 
Pickens  v.  Yarborough,  26  Ala.  417,   699  and  note. 

62  Am,  Dec.  728  and  note;  Sampson  Notes:  79  Am.  Dec.  503;  24  A.  S.  R. 

V.  Fox,  109  Ala.  662,  19  So.  896,  55  194;  32  A.  S.  R.  718;  83  A.  S.  R.  394; 

A.  S.  R.  950;  Tyner  v.  Stoops,  11  Ind.  28  L.RA.(N.S.)  980. 

22,  71  Am.  Dec.  341 ;  Scott  v.  Tulsa  3,  Brooklyn  City,  etc.,  R.  Co.  v.  Na- 

First  Nat.  Bank,  5  Indian  Ter.  292,  82  tional  Bank  of  Republic,  102  U.  S.  14, 

S.  W.  751,  68  L.R.A.  488;  Ft.  Dodge  26  U.  S.   (L.  ed.)   61;  Lamberton  v. 

First  Nat.  Bank  v.  O'Connell,  84  la.  Windom,  12  Minn.  232,  90  Am.  Dec. 

377,  61  N.  W.  162,  35  A.  S.  R.  313  301  and  note;  Smith  v.  Miller,  43  N. 

and  note;  Lamberton  v.  Windom,  12  Y.  171,  3  Am.  Rep.  690;  Hanna  v. 

Minn.  232,  90  Am.  Dec.  301  and  note;  Holton,  78  Pa.  St.  334,  21  Am.  Rep. 

Cooper  V.  Simpson,  41  Minn.  46,  42  20;   McQueen's  Appeal,  104  Pa,    St. 

N.  W.  601,  16  A.  S.  R.  667,  4  L.R.A.  595,  49  Am.  Rep.  592  and  note;  Bet- 
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of  a  note  given  as  collateral  security  for  another  does  not  operate 
as  pro  tanto  satisfaction  of  the  principal  note.*  The  holder  of  col- 
lateral securities  must  at  least  exercise  such  diligence  in  their  collec- 
tion that  they  shall  not  be  lost  through  the  operation  of  the  statute 
of  limitations,  and  if  such  statutory  defense  has  become  perfect,  it 
has  been  held  that  the  giver. of  the  collateral  security  may,  by  a 
counterclaim,  recover  the  value  of  his  collateral,  though  it  has  not 
yet  been  ascertained  that  his  debtor  will,  when  sued  on  such  collat- 
eral, plead  such  statute  in  defense.*  One  holding  as  collateral  secu- 
rity commercial  paper  which  is  secured  by  mortgage  on  chattels  is 
liable  to  his  debtor  for  permitting  the  lien  of  the  mortgage  to  expire 
and  the  obligors  upon  the  paper  to  become  insolvent,  without  taking 
any  steps  to  enforce  payment  of  it,  so  that  the  security  is  entirely 
lost.*  Where  a  debtor  assigns  a  judgment  as  collateral  security  to 
his  creditor,  he  parts  with  his  authority  over  it,  and  the  assignee  has 
the  right  and  power  to  let  the  lien  die  or  to  keep  it  alive,  and  must 
abide  the  consequences  of  his  own  will  or  negligence.  The  debtor 
is  entitled  to  a  credit  for  a  loss  upon  a  judgment  assigned  as  coUat^- 
eral  to  his  creditor,  when  the  loss  is  occasioned  by  the  supine  negli- 
gence of  the  assignee.'  If,  however,  the  transfer  of  claims  to  a  creditor 
merely  authorizes  such  creditor  to  receive  the  proceeds  of  the  claims 
when  collected,  and  apply  them  to  the  payment  of  his  debt,  he  is 
not  bound  to  prosecute  their  collection.® 

31.  Action  on  Commercial  Paper  Held  as  Collateral;  Extent  of 
Recovery. — While  the  pledgee  of  commercial  paper,  held  as  collat- 
eral security,  cannot  sell  such  paper,  in  the  absence  of  a  special  power 
of  sale  in  the  contract,®  he  may  bring  suit  thereon  although  the  debt 
secured  is  not  at  the  time  due,  but  he  has  no  right  to  apply  the 
proceeds  to  the  payment  of  the  debt  until  after  default  in  the  pay- 
ment of  such  debt  by  the  pledgor.^®  The  indorsement  and  delivery 
of  negotiable  paper  as  collateral  security  before  maturity  passes  the 
legal  title  to  the  holder,  with  power  to  collect  by  suit  or  otherwise, 

terton  v.  Roope,  3  Lea  (Tenn.)   215,  L.R.A.  482  and  note. 

31  Am.  Rep.  633.  5.  Ft.   Dodge   First  Nat.   Bank   v. 

Notes:  34  Am.  Dec.  451,  452;  32  O'Connell,  84  la.  377,  51  N.  W.  162, 
A.  S.  R.  719;  68  L.R.A.  485.  35  A.  S.  R.  313. 

Generally  as  to  the  duties  of  the  6.  Scott  v.  Tulsa  First  Nat.  Bank, 
owner  of  a  negotiable  instrument  to  5  Indian  Ter.  292,  82  S.  W.  751,  68 
make  presentment  and  give  notice  of  L.R.A.  488. 

dishonor,  see  Bills  a^'d  Notes,  vol.  3,       7.  McQueen's  Appeal,  104  Pa.   St. 
pp.  1169,  1206,  1266.    As  to  the  effect  595,  49  Am.  Rep.  592. 
of  the  negligence  of  a  creditor  in  en-       Note:  32  A.  S.  R.  718. 
forcing  collateral  security  as  discharg-       8.  Miller    v.    Gettysburg    Bank,    8 
ing  a  surety,  see  Principal  and  Sure-  Watts  (Pa.)  192,  34  Am.  Dec.  449. 
TY,  post,  p.  1055.  9.  See  infra,  par.  48. 

4.  Coleman  v.  Lewis,  183  Mass.  485,       10.  Note:  79  Am.  Dec.  504. 
67  N.   E.  603,  94  A.  S.  R.  450,  68 
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subject  to  the  rights  of  the  indorser  as  to  the  application  of  pro- 
ceeds/^ and  thereby  the  right  of  the  pledgor  to  recover  on  such  paper 
is  necessarily  suspended.**  If,  however,  a  negotiable  instrument, 
though  it  has  been  indorsed,  comes  again  into  the  possession  of  the 
payee,  he  is  entitled  to  recover  thereon,  regardless  of  its  condition 
as  to  indorsement,  unless  the  defendant  can  establish  the  plaintiff's 
want  of  title.*'  And  the  pledgee  of  a  note  who  actively  consents 
to  the  prosecution  of  an  action  thereon  by  the  pledgor  against  the 
maker,  and  gives  the  note  to  the  pledgor  to  produce  at  the  trial  as 
evidence  of  his  right  to  recover,  is  estopped  by  the  result  of  that 
action,  and  bound  by  a  judgment  entered  therein  on  the  merits, 
against  the  pledgor.**  The  liability  of  the  maker  of  a  promissory 
note,  given  as  collateral  security  for  a  debt,  is  not  affected  by  any- 
thing less  than  a  discharge  or  release  of  the  ori^nal  debtor,  and  the 
holder  thereof  may  maintain  an  action  thereon,  without  first  resort- 
ing for  payment  to  the  original  debtor.**  If  the  instrument  pledged 
be  indorsed  action  thereon  may  be  maintained  by  the  pledgee  in 
his  own  name.**  If  not  indorsed,  he  may  sue  in  the  name  of  the 
payee,*'  or,  in  jurisdictions  where  by  statute  every  action,  except  as 
otherwise  specially  provided,  is  to  be  prosecuted  in  iiie  name  of  the 
real  party  in  interest,*®  he  may  maintain  the  action  in  his  own 
name.**  While  the  question  has  been  but  seldom  passed  on,  the 
decisions  are  in  accord  in  holding  that  where  the  debt  to  secure  which 
a  note  has  been  pledged  is  paid  after  suit  has  been  begun  by  the 
pledgee  against  the  maker  of  the  note,  such  payment  does  not  affect 
the  right  of  the  pledgee  to  prosecute  the  suit  to  judgment.*®  The 
right  of  the  pledgee  to  begin  a  suit  after  the  debt  is  paid  is  upheld 

11.  Hall  V.  Page,  4  Ga.  428,  48  Am.  v.  Haser,  199  Pa.  St.  17,  48  Atl.  694, 
Dec.  235;  Lamberton  v.  Windom,  12  85  A.  S.  R.  763.  Generally  as  to  the 
Minn.  232,  90  Am.  Dec.  301  and  note;  liability  of  accommodation  parties,  see 
St.  Paul  Nat.  Bank  v.  Cannon,  46  Bills  and  Notes,  vol.  3,  pp.  1120, 
Minn.  95,  48  N.  W.  526,  24  A.  S.  R.   1137. 

189.  16.  Note:  79  Am.  Dec.  504. 

Note:  28  L.R.A.(N.S.)  980.  17.  Note:    79  Am.  Dec.  504. 

And  see  Bills  and  Notes,  vol.  3,  p.       18.  See  Parties,  vol.  20,  p.  665. 
994.  19.  White  v.  Phelps,  14  Minn.  27, 

12.  St.  Paul  Nat.  Bank  v.  Cannon,  100  Am.  Dec.  190  and  note. 
46  Minn.  95,  48  N.  W.  526,  24  A.  S.       Note:  64  L.R.A.  617. 

R.  189.  Generally  as  to  the  right  of  action 

Notes:  32  A.  S.  R.  714;  64  L.R.A.  by  the  holder  of  a  promissory  note, 

617.  see  Bills  and  Notes,  vol.  3,  pp.  984- 

13.  Bemey  v.  Steiner,  108  Ala.  Ill,  994. 

19  So.  806,  54  A.  S.  R.  144.    And  see       20.  McNary  v.  Farmers'  Nat.  Bank, 

Bills  and  Notes,  vol.  3,  p.  994.  33  Okla.  1,  124  Pac.  286,  Ann.  Cas. 

14.  St.  Paul  Nat.  Bank  v.  Cannon,  1914B  248  and  note,  41  L.R.A.(N.S.) 
46  Minn.  95,  48  N.  W.  526,  24  A.  S.  1009;  Johnson  City  Fund  Nat.  Bank 
B.  189.  V.  Mann,  94  Tenn.  17,  27  S.  W.  1015, 

15.  Delaware  County  Trust,  etc.,  Co.  27  L.R.A.  565. 
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by  some  courts,*  while  others  take  the  contrary  view.*  The  general 
if  not  the  universal  rule,  varied  only  by  the  conflict  of  authority 
already  noted,  as  to  whether  a  pledgee  of  negotiable  paper  as  collat- 
eral security  for  a  precedent  debt  is  to  be  regarded  as  a  bona  fide 
holder,*  is  to  the  effect  that  the  pledgee  of  a  promissory  note,  if  he 
is  an  innocent  holder,  may  recover  of  the  mater  of  the  note  to  the 
amount  for  which  the  paper  was  pledged,  though  the  maker  has  a 
defense  as  against  the  payee.*  And  if  the  note  is  valid  between  the 
original  parties,  an  indorsee  who  holds  it  as  collateral  may  recover 
the  face  thereof,  with  accrued  interest,  retaining  any  surplus  as  trustee 
for  the  party  beneficially  entitled  thereto  after  his  own  claim  is  satis- 
fied;*^ but  if  the  note  is  invalid  as  between  the  immediate  parties, 
one  who  holds  it  as  collateral  security  may  recover  only  the  amount 
of  his  claim  to  which  such  note  is  collateral.*  In  the  case  of  accom- 
modation paper  pledged,  the  pledgee  can  recover  of  the  maker  only 
the  amount  of  the  debt  due  him  from  the  pledgor,^  but  the  fact 
that  the  holder  has  other  collateral  securities  for  the  same  debt  more 
than  sufficient  to  cover  it  without  the  accommodation  note,  also 
pledged,  but  which  have  not  been  realized  so  as  to  extinguish  the 
debt,  is  no  defense  for  the  accommodation  maker  against  the  pledgee 
of  the  note,  though  if  the  debt  has  been  so  extinguished,  the  pledgee 
could  not  recover.®  A  full  discussion  of  tiie  extent  of  the  remedy  of 
a  pledgee  of  negotiable  paper  is  found  elsewhere  in  this  work.* 

32.  Effect  of  Compromise,  Surrender  or  Release  of  Collateral  by 
Pledgee. — ^It  is  the  well  settled  general  rule  that  one  holding  com- 
mercial paper  as  collateral  security  cannot,  except,  perhaps,  in  very 
extreme  cases,  compromise  with  the  maker  of  the  collateral,  and 
surrender  the  same  for  less  than  the  amount  due  thereon,  and  that 
if  he  does  so,  he  will  be  bound  to  account  to  the  pledgor. ^^    Authority 

1.  Logan  V.  Cassell,  88  Pa.  St.  288,       Note:  79  Am.  Dec.  504. 

32  Am.  Rep.  453.  6.  Note :  79  Am.  Dec.  504.    And  see 

Note :  Ann.  Gas.  1914B  251.  Bills  and  Notes,  vol.  3,  p.  1061  et 

2.  Swift  V.  Ellsworth,  10  Ind.  205,  seq. 

71  Am.  Dec.  316  (under  a  statute  pro-       7.  Atlas  Bank  v.  Doyle,  9  R.  I.  76, 
viding  that  all  actions  must  be  brought  98  Am.  Dec.  368, 11  Am.  Rep.  219. 
in  the  name  of  the  real  party  in  in-       8.  Lord  v.  Ocean  Bank,  20  Pa.  St 
terest).  384,  59  Am.  Dec.  728. 

Note:  Ann.  Gas.  1914B  251.  9.  See  Bills  and  Notes,  vol.  3,  p. 

3.  See  supra,  par.  25.  1061. 

4.  Note:  44  L.R.A.  244.  10.  Garlick  v.  James,  12  Johns.  (N. 

5.  Peacock  v.  Phillips,  247  111.  467,  Y.)  146,  7  Am.  Dec  294;  Fairbanks 
93  N.  E.  415,  32  L.R.A.(N.S.)  42;  v.  Sargent,  117  N.  Y.  320,  22  N.  E. 
Benton  v.  Sikyta,  84  Neb.  808,  122  N.  1039,  6  L.R.A.  475;  Griggs  v.  Day, 
W.  61,  24  L.R.A.(N.S.)  1057;  Atlas  136  N.  Y.  152,  32  N.  E.  612,  32  A.  S. 
Bank  v.  Doyle,  9  R.  I.  76,  98  Am.  Dec.  R.  704,  18  L.R.A.  120.  And  see  Mat- 
368,  11  Am.  Rep.  219.  And  see  Fitz-  heney  v.  El  Dorado,  82  Kan.  720,  109 
gerald  v.  Blocher,  32  Ark.  742,  29  Am.  Pac.  166,  28  L.R.A.(N.S.)  980  and 
Rep.  3.  note. 
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to  the  pledgee  to  grant  extensions,  or  enter  into  compositions  or  spe- 
cial arrangements,  is  subject  to  tiie  dominant  obligation  that  it  be 
exercised  in  good  faith,  for  the  purpose  of  liquidating  the  pledgor's 
debt  and  paying  the  surplus  over  to  him ;  and  a  compromise  framed 
with  an  eye  to  the  interests  of  the  pledgee  alone,  in  which  the  inter- 
ests of  the  pledgor  are  recklessly  disregarded  or  wilfully  sacrificed, 
is  a  violation  of  duty,  rendering  the  pledgee  accountable  to  the 
pledgor.*^  It  has  been  held,  however,  that  where  by  a  compromise 
advantageous  to  all  parties  the  pledgee  releases  the  collateral  paper 
to  the  obligor  therein  upon  part  payment  thereof,  the  former  will 
not  be  held  responsible  for  the  face  value  of  the  collateral.^*  Such 
was  the  view  of  the  law  where  a  compromise  was  made  after  the 
insolvency  of  the  collateral  obligor,  and  the  return  unsatisfied  of 
execution  issued  on  a  judgment  against  him.^'  So  where  the  pledgee 
of  notes  of  a  railroad  company,  which  were  practically  worthless, 
surrendered  them  to  the  company,  and  accepted  in  their  stead  mort- 
gage bonds,  the  court  held  that  the  pledgee  was  accountable  only 
for  the  actual  value  of  the  notes.^*  A  creditor  who  has  an  obliga- 
tion executed  by  principal  and  surety,  and  who  has  also  a  collateral 
security  from  the  principal,  must  appropriate  the  avails  of  the  security 
to  the  payment  of  the  debt,  or  hold  it  for  the  benefit  of  the  surety, 
who,  if  he  pays  the  debt,  will  be  subrogated  to  the  rights  of  the  cred- 
itor. This  being  the  duty  of  the  creditor,  if  he  surrenders  such  col- 
lateral security  without  the  knowledge  of  the  surety  the  latter  will  be 
discharged  entirely,  or  pro  tanto,  according  to  the  value  of  the  secu- 
rity thus  surrendered,^* 

Transfer  of  Pledge 

33.  Sale  or  Repledge  by  Pledgee  Generally. — ^A  pledgee  cannot, 
unless  authorized  by  the  agreement,  sell  property  pledged  to  him  as 
a  security  for  a  debt,  before  the  debt  is  due,**  or  even  then  except 
after  due  notice  to  redeem  and  of  the  time  and  place  of  sale.*'  A 
provision  in  a  note  secured  by  a  pledge  of  collateral,  giving  the  holder 
the  right  to  make  such  use  of  the  collateral  as  he  may  desire,  sub- 
Notes:  32  A.  S.  R.  726;  34  A.  S.  R.  15.  Brown  v.  Newton  First  Nat. 
744;  53  L.RA.  867;  28  L.R.A.(N.S.)  Bank,  112  Fed.  901,  50  C-  C.  A.  602, 
981.  56  L.R.A.  870;  New  Hampshire  Sav. 

11.  Note:  28  L.R.A.(N.S.)   981.         Bank  v.  Colcord,  15  N.  H.  119,  41 

12.  Ware  v.  Russell,  57  Ala.  43,  29   Am.   Dec.   685.     And  see  Principal 
Am.  Rep.  710.  and   Surety,  post,   par.   98;    Subro- 

Notes:  32  A.  S.  R.  726;  28  L.R.A.  gation. 
(N.S.)  982.  16.  Dykers  v.  Allen,  7  Hill  (N.  Y.) 

13.  Note:  28  L.R.A.(N.S.)   982.  497,  42  Am.  Dec.  87  and  note. 

14.  Griggs  V.  Day,  136  N.  Y.  152,       Notes:  3  A.  S.  R.  202;  21  Eng.  RuL 
32  N.  E.  612,  32  A.  S.  R.  704  and  Cas.  335. 

note,  18  L.R.A.  120.  17.  See  infra,  par.  50. 
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ject  only  to  the  obligation  to  deliver  to  the  pledgor  collateral  of  the 
same  amount  and  kind  as  that  pledged,  does  not  give  him  the  right 
to  sell  it,  so  as  to  end  all  right  of  the  pledgor  in  it  prior  to  default 
in  payments  on  the  note.^®  Authority  to  a  creditor  who  holds  col- 
lateral security,  to  sell  it  before  maturity  of  the  debt  "in  the  event 
of  such  security  or  any  part  thereof  depreciating  in  market  value," 
gives  him  no  right  to  sell  on  finding  that  corporate  stock  which  forms 
a  part  of  the  security  is  not  genuine  and  is  therefore  worthless.  The 
words  "depreciating  in  market  value"  can  have  no  application  to 
a  security  the  marketable  value  of  which  has  remained  unchanged 
although  it  may  at  all  times  have  been  absolutely  without  value. 
One  to  whom  collaterals  have  been  pledged  to  secure  a  debt,  with 
authority  under  certain  circumstances  to  sell  them  before  its  matu- 
rity, must,  before  sale,  give  notice  to  the  pledgor  to  redeem  in  case 
he  elects  to  sell  upon  the  happening  of  a  contingency  of  which  the 
pledgor  may  be  in  profound  ignorance.^*  It  is  the  general  rule 
that  a  pledgee,  in  the  absence  of  authority  express  or  implied,  is  not 
permitted  to  repledge  the  goods  for  a  sum  larger  than  the  debt  for 
which  they  were  originally  pledged.*®  But  it  has  frequently  been 
held  that  a  party  by  pledging  negotiable  securities,  transferable  by 
delivery,  loses  all  right  to  the  securities  when  transferred  by  the 
pledgee  in  good  faith  to  a  third  party.  Thus  if  the  pledge  is  of  a 
certificate  of  stock  which"  may  pass  by  delivery,  a  bona  fide  purchaser 
or  subsequent  pledgee  may  hold  the  stock  against  the  real  owner.* 
The  act  of  subpledge,  by  a  pledgee,  holding  the  title  and  possession, 
for  a  loan  greater  in  amount  than  the  principal  debt,  is  unauthorized 
and  fraudulent  as  between  the  parties  to  the  original  contract  of 
pledge;  but  as  against  the  innocent  subpledgee  for  value,  without 
notice,  the  owner  is  estopped  to  set  up  any  defenses  or  equities. 
Having  enabled  the  fraud  and  deceit  to  be  practiced,  by  his  mis- 
placed confidence  in  allowing  the  pledgee  to  appear  as  the  owner 
of  certificates  of  stock,  indorsed  in  blank,  the  pledgor  must  bear  the 
loss,*  and  the  subpledgee  is  entitled,  as  against  tlie  original  pledgor, 
to  hold  the  stock  for  the  full  amount  advanced  by  the  subpledgee.' 

18.  Com.  V.  Althause,  207  Mass.  32,  1.  Colt  v.  Humbert,  5  Cal.  260,  63 
93  N.  E.  202,  31  L.R.A.(N.S.)  999.  Am.  Dec.  128. 

19.  National  Bank  v.  Baker,  128  2.  Brittan  v.  Oakland  Bank  of  Sav., 
lU.  533,  21  N.  E.  510,  4  L.R.A.  586.  124  Cal.  282,  57  Pac.  84,  71  A.  S.  R. 

20.  Talty  v.  Freedman's  Sav.,  etc.,  58;  Austin  v.  Hayden,  171  Mich.  38, 
Co.,  03  U.  S.  321,  23  U.  S.  (L.  ed.)  137  N.  W.  317,  Ann.  Cas.  1915B  894; 
886;  Skiil  v.  Stoddard,  63  Conn.  198,  McNeil  v.  New  York  Tenth  Nat.  Bank, 
26  Atl.  874,  28  Atl.  104,  21  L.R.A.  46  N.  Y.  325,  7  Am.  Rep.  341. 

102 ;  Sproul  v.  Sloan,  241  Pa.  St.  284,       3.  McNeil  v.  New  York  Tenth  Nat. 
88  Atl.  501,  Ann.  Cas.  1915B  941.         Bank,  46  N.  Y.  325,  7  Am.  Rep.  341. 
Notes:   9  Eng.  Rul.   Cas.   318;   21   And  see  Cobpobations,  vol.  7,  p.  279. 
Eng.  Rul.  Cas.  335. 
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34.  Transfer  of  Pledgee's  Intetest;  Exchange  of  Securities.— While 
a  pledgee  of  personal  property  or  security  cannot  transfer  them  to 
the  injury  of  his  pledgor,  or  divest  the  pledgor  of  title  to  them  until 
he  has  demanded  payment  and  given  the  pledgor  opportunity  to 
redeem,  and  then  only  at  public  sale  and  on  notice,  a  transfer  of 
his  interest  in  the  pledge  is  no  fraud  on  the  pledgor,  as  he  T7ill  occupy 
precisely  the  same  position  as  before,  and  can  redeem  the  pledge  on 
the  same  terms.*  A  pledgee  may  deliver  the  goods  pledged  to  a 
stranger  without  consideration,  or  he  may  sell  or  assign  all  his  inter- 
est absolutely,  or  he  may  assign  it  conditionally  by  way  of  pledge, 
without  in  either  case  destroying  the  original  lien  or  giving  the  owner 
a  right  to  reclaim  the  property  on  any  other  or  better  terms  than 
he  could  have  done  before  such  delivery  or  assignment.*  It  is  well 
settled  that,  in  the  absence  of  statutory  or  contract  provision  to  the 
contrary,  the  holder  of  collateral  as  security  for  a,  debt  may  sell  the 
principal  debt  and  transfer  the  collateral  to  the  purchaser  provided 
the  right  of  the  pledgor  to  pay  the  debt  and  redeem  the  collateral 
is  not  affected.*  Where  the  principal  debt  is  sold  and  the  collateral 
is  transferred  with  it,  the  purchaser  takes  the  debt  and  collateral 
on  the  same  footing  on  which  it  was  taken  by  the  original  creditor, 
being  charged  with  the  same  duties  respecting  it  and  entitled  to  the 
same  benefits  therein.  He  stands,  so  to  speak,  in  the  shoes  of  the 
seller.'  Thus  the  assignee  holds  the  collateral  subject  to  the  right 
of  redemption  by  the  pledwr  on  payment  of  the  debt.  Likewise, 
the  right  to  subject  the  collateral  to  the  payment  of  the  debt  on 
default  by  the  pledgor  passes  with  the  sale  to  the  assignee.®  And 
this  has  been  held  to  be  true  even  though  the  assignor  retains  pos- 
session of  the  collateral,  such  possession  being  in  the  nature  of  a 
trust  for  the  benefit  of  the  assignee  of  the  debt.*    Where  the  payee 

4.  Talty  v.   Preedman's   Sav.,   etc.,  L.  T.  N.  S.  772,  15  W.  B.  13,  21  Eng. 
Co.,  93  U.  S.  321,  23  U.  S.   (L.  ed.)    Eul.  Cas.  301  and  note. 

886;  Brittan  v.  Oakland  Bank  of  Sav.,  Notes:  43  L.R.A.  738;  9  Eng.  Rul. 

124  Cal.  282,  57  Pac.   84,  71  A.   S.  Cas.  318. 

R.  58;  Drake  V.  Cloonan,  99  Mich.  121,  6.  Forsyth  Bank  v.  Davis,  113  Ga. 

57  N.  W.  1098,41  A.  S.  R.  586;  Bailey  341,  38  S.  E.  836,  84  A.  S.  R.  248; 

V.  Colby,  34  N.  H.  29,  66  Am.  Dec.  Bailey  v.  Colby,  34  N.  H.  29,  66  Am. 

752;  Dykers  v.  Allen,  7  Hill  (N.  Y.)  Dec.  752;   Oleon  v.  Rosenbloom,  247 

497,  42  Am.  Dec.  87.  Pa.   St.  250,  93  Atl.  473,  Ann.  Cas. 

Note:  43  L.R.A.  737.  1916B  233  and  note,  L.R.A.1915F  968; 

5.  Talty  v.   Freedman's   Sav.,  etc.,  Sproul  v.  Sloan,  241  Pa.  St.  284,  88 
Co.,  93  U.  S.  321,  23  U.  S.  (L.  ed.)  Atl.  501,  Ann.  Cas.  1915B  941. 

886;  Merchants'  Nat.  Bank  v.  Boston  Notes:   43  L.R.A.   739;   32  L.R.A. 

State  Nat.  Bank,  10  WaU.  604,  19  U.  (N.S.)  42;  Ann.  Cas.  1916B  237. 

S.  (L.  ed.)  1008;  DraJce  v.  Cloonan,  99  7.  Forsyth  Bank  v.  Davis,  113  Ga» 

Mich.  121,  57  N.  W.  1098,  41  A.  S.  R.  341,  38  S.  E.  836,  84  A.  S.  R.  248. 

686;  Bailey  v.  Colby,  34  N.  H.  29,  66  Note:  Ann.  Cas.  1916B  237. 

Am.  Dec.  752;  Donald  v.  Suckling,  L.  8.  Note:  Ann.  Cas.  1916B  237. 

R  1  Q.  B.  585,  35  L.  J.  Q.  B.  232,  14  9.  Ware  v.  RusseU,  57  Ala.  43, 
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of  a  negotiable  promissory  note,  with  whom  other  similar  notes  have 
been  deposited  as  collateral  security,  transfers  such  collateral  secu- 
rity to  one  to  whom  he  has  assigned  the  principal  note,  he  is  not 
liable  to  the  depositor  for  a  subsequent  wrongful  conversion  of  the 
collaterals  by  the  transferee.*®  And  where  the  pledgee  of  stock 
certificates,  with  blank  power  of  attorney  to  transfer,  assigns  the  same 
as  security  to  one  with  notice  of  the  pledge,  the  assignee  is  not  liable 
to  the  pledgor  for  dividends  collected  by  the  pledgee  after  the  assign- 
ment.** It  has  been  held  that  a  pledgee  of  collateral  securities  may 
exchange  them  for  other  securities  without  the  consent  of  the  pledgors 
where  there  is  no  restriction  in  the  contract  under  which  the  pledge 
is  given,  and  the  fact  that  a  note  and  other  securities  which  had 
been  delivered  as  collateral  security  for  a  loan  had  been  exchanged 
for  other  securities  which  had  been  found  to  be  worthless  is  not  a 
defense  in  an  action  on  the  note  unless  it  appears  that  proper  care 
and  diligence  had  not  been  used,  and  that  there  had  been  a  loss 
to  the  owners  of  the  collaterals  because  thereof.**  Where  a  debtor 
leaves  property  with  his  creditor  as  security  for  a  loan,  with  direc- 
tions to  sell  it,  deduct  his  debt,  and  pay  the  balance  to  the  debtor, 
and  the  creditor,  instead  of  doing  so,  exchanges  it  for  other  prop- 
erty, the  property  got  by  the  exchange  does  not  necessarily  belong 
to  the  creditor,  nor  is  it  necessarily  liable  to  attachment  for  the  pay- 
ment of  his  debts.  The  right  of  property  is  determined  by  the  debtor's 
ratification  or  repudiation  of  the  contract  of  exchange.*' 

35.  Transfer  by  Pledgor. — As  already  seen,  the  pledgor  remains 
the  general  owner  of  the  article  pledged,**  and  he  has  such  a  prop- 
erty in  it  as  he  can  convey  to  a  third  person  **  subject  only  to  the  lien.*' 
If  the  pledgee  takes  the  article  and  yet  immediately  redelivers  it  to 
the  owner,  except  for  a  temporary  or  special  purpose,  or,  which  is 
equivalent  thereto,  permits  it  to  go  back  into  his  possession,  the  special 
property,  created  by  the  bailment,  is  determined  and  gone.*'  The 
general  owner,  having  the  possession,  may  lawfully  dispose  of  it  to 
anyone,  and  the  pledgee  has  no  such  right  or  property  in  the  thing  as 
will  enable  him  to  maintain  trespass,  or  indeed  any  action  to  recover 
it.*« 

Am.  Rep.  710 ;  Drake  v.  Cloonan,  99  73  Am.  Dec.  305. 

Mich.  121,  57  N.  W.  1098,  41  A.  S.  14.  See  supra,  par.  16. 

R.  586.  15.  Austin   v.    Vanderbilt,   48    Ore. 

Note:  Ann.  Cas.  1916B  237.  206,  85  Pac.  519,  120  A.  S.  R.  800,  10 

10.  Forsyth  Bank  v.  Davis,  113  Ga.  Ann.  Cas.  1123,  6  L.R.A.(N,S.)  298 
341,  38  S.  E.  836,  84  A.  S.  R.  248.  Notes :  20  Am.  Dec.  481 ;  21  En«. 

11.  Maxwell     v.     Greenville     Nat.  Rul.  Cas.  335. 

Bank,  70  S.  C.  532,  50  S.  E.  195,  3  16.  Note:  20  Am.  Dec.  481. 

Ann.  Cas.  723  and  note.  17.  See  supra,  par.  19. 

12.  Notes:    83   A.    S.    R.    395;    43  18.  Fletcher  v.   Howard,   2  Aikena 
Ji,R.A.  738,  739.  (Vt.)  115,  16  Amu  Dec.  686. 

13.  Strong  v.  Adams,  30  Vt.  221, 
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Conversion  of  Property  Pledged 

36.  Liability  of  Pledgor  or  Third  Person.— As  already  seen,  the 
pledgee  by  reason  of  his  special  property  in  the  thing  pledged  entitling 
him  to  its  possession  until  the  obligation  secured  is  satisfied  may 
maintain  any  action  for  the  protection  of  his  rights  not  only  against 
third  persons  but  also  against  the  pledgor  if  he  wrongfully  obtains 
or  retains  possession.^*  If  a  collateral  security,  as  in  the  case  of  a 
warehouse  receipt  or  bill  of  lading,  entitles  the  holder  to  the  posses- 
sion of  the  property,  he  may  maintain  an  action  against  any  third 
person  who  interferes  with  such  possession  or  does  any  other  act 
prejudicial  to  the  holder  of  the  security.  If  the  collateral  consists 
of  promissory  notes  or  other  evidence  of  indebtedness,  the  holder 
may  maintain  an  action  of  trover  or  replevin  against  anyone  who 
unlawfully  seizes,  retains,  or  converts  them.^®  Thus  the  pledgee  of 
a  promissory  note  may  maintain  an  action  against  the  pledgor  for 
conversion  of  the  note,  where  the  latter  has  obtained  the  note,  though 
without  fraud,  under  an  agreement  that  he  is  to  return  it  or  another 
note,  which  agreement  he  refuses  to  comply  with.^  The  rule  appears 
to  be  well  settled  that  in  an  action  by  the  pledgee  against  a  stranger 
for  the  conversion  of  goods,  the  plaintiff  is  entitled  to  recover  the 
full  value  of  the  goods,  because  he  is  answerable  over  to  the  pledgor 
for  the  surplus.*  But  if  the  goods  be  converted  by  the  owner  or 
by  anyone  acting  in  privity  with  him,  the  pledgee  can  recover  only 
the  value  of  his  special  interest  in  the  goods  pledged.' 

37.  Liability  of  Pledgee  Generally. — ^The  primary  duty  of  the 
pledgee  is  to  return  the  article  pledged  to  the  pledgor,  immediately 
upon  the  performance  of  the  obligation  for  which  the  security  was 
given,  or  on  tender  of  such  performance,  and  his  refusal  so  to  do 
amounts  to  a  wrongful  conversion.*  And,  since  the  pledgee  impliedly 
agrees  faithfully  to  hold  the  pledge  until  the  conditions  have  been 
performed  upon  the  faith  of  which  the  choses  in  action,  goods,  or 
personal  chattels  have  been  delivered  to  him  the  rule  is  general,  if 
not  universal,  that  the  wrongful  or  unauthorized  disposition  of  pledged 
property  by  the  pledgee  or  his  agent  so  as  to  put  it  out  of  his  power 
to  redeliver  it  on  payment  of  the  deb't  which  it  secures  is  a  conver- 
sion for  which  an  action  will  lie.^     The  obligation  of  the  pledgee 

19.  See  supra,  par.  26.  94  Am,  Dec.  770,  overruled  on  anoth- 

20.  Note:  32  A.  S.  R.  726.  er  point  by  Reed  v.  Bemal,  40  CaL 

1.  Way     V.     Davidson,     12     Gray  628. 

(Mass.)  466,  74  Am.  Dec.  604.  4.  Note:  32  A.  S.  B.  724.    And  see 

2.  Treadwell  v.  Davis,  34  Cal.  601,  infra,  par.  41-43. 

94  Am.  Dec.  770,  overruled  on  anoth-  5.  Winchester  v.  Joslyn,  31  Colo, 
er  point  by  Reed  v.  Bemal,  40  Cal.  220,  72  Pac.  1079,  102  A.  S.  R.  30; 
628;  Adams  v.  O^Connor,  100  Mass.  Cummock  v.  Newburjrport  Sav.  Inst., 
615,  1  Am.  Rep.  137.  142  Mass.  342,  7  N.  E.  869,  56  Am. 

3.  Treadwell  v.  Davis,  34  Cal.  601,   Rep.  679;  Feige  v.  Burt,  118  Mich. 
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being  to  return  all  of  the  property  pledged,  a  conversion  of  part  may, 
at  the  election  of  the  pledgor,  be  treated  as  a  conversion  of  all,  for 
he  is  entitled  to  the  retoim  of  the  very  thing  pledged,  and  is  not 
obliged  to  accept  a  part  of  it  only.*  In  the  case  of  an  unauthorized 
sale  by  the  pledgee  the  pledgor  has  his  election  either  to  ratify  such 
sale,  and  claim  the  benefit  of  it,  or  to  repudiate  it  and  hold  the 
pledgee  in  damages.'  So,  also,  the  pledgee  is  liable  for  intermingling 
the  pledged  goods  with  his  own  property  so  that  they  cannot  be 
distinguished.®  One  is  guilty  of  larceny  who,  by  means  of  a  loan 
of  money,  secures  possession  of  negotiable  securities  placed  with  him 
as  collateral  to  the  loan,  with  the  intention  of  feloniously  converting 
them  to  his  own  use,  and  then  so  feloniously  converts  them.* 

38.  Remedies  of  Pledgor. — A  pledgor  has  an  election  of  remedies 
against  the  pledgee  for  converting  the  pledge.  He  may  maintain 
trover^®  or  assumpsit,*^  or  may,  when  sued  by  the  pledgee  on  the 

243,  77  N.  W.  928,  74  A.  S.  R.  390;  8.  Sproul  V.  Sloan,  241  Pa.  St.  284, 

Dimock  v.  United  States  Nat.  Bank.  88  Atl.  601,  Ann.  Cas.  1916B  941. 

55  N.  J.  L.  296,  25  Atl.  926,  39  A.  S!  Note :  49  Am.  Dec.  735. 

R.  643;  Dykers  v.  Allen,  7  Hill  (N.  And  see  Confusion  of  Qogds,  vol. 

Y.)   497,  42  Am.  Dec.  87  and  note;  5,  p.  1050  et  seq. 

Wilson  v.  Little,  2  N.  Y.  443,  51  Am.  9.  Com.  v.  Althause,  207  Mass.  32, 

Dec.  307  and  note;  Baker  V.  Drake,  66  93  N.   E.  202,   31  L.R.A.(N.S.)    999 

N.  Y.  518,  23  Am.  Rep.  80;  Mullen  v.  and  note.     See  Larceny,  vol.  17,  p. 

Quinlan,  195  N.  Y.  109,  87  N.  E.  1078,  15  et  seq. 

24  L.R.A.(N.S.)  511  and  note;  Glid-  10.  Locombe  v.  Forstall,  123  U.  S. 
den  V.  Mechanics'  Nat.  Bank,  53  Ohio  562,  8  S.  Ct.  247,  31  U.  S.  (L.  ed.) 
St.  588,  42  N.  E.  995,  43  L.R.A.  737  255;  Loughborough  v.  McNevin,  74 
and  note;  Austin  v.  Vanderbilt,  48  Cal.  250,  14  Pac.  369,  15  Pac.  773,  5 
Ore.  206,  85  Pac.  519,  120  A.  S.  R.  A.  S.  R.  435;  Latta  v.  Tutton,  122  Cal. 
800,  10  Ann.  Cas.  1123  and  note,  6  279,  54  Pac.  844,  68  A.  S.  R.  30;  Ft. 
L.R.A.(N.S.)  298;  Sproul  v.  Sloan,  Dodge  First  Nat.  Bank  v.  O'Connell, 
241  Pa.  St.  284,  88  Atl.  501,  Ann.  Cas.  84  la.  377,  51  N.  W.  162,  35  A.  S.  R. 
1915B  941;  Reynolds  v.  Witte,  13  S.  313;  Bryson  v.  Rayner,  25  Md.  424, 
C.  5,  36  Am.  Rep.  678;  Gregg  v.  Co-  90  Am.  Dec.  69;  Steams  v.  Marsh,  4 
lumbia  Bank,  72  S.  C.  458,  52  S.  E.  Denio  (N.  Y.)  227,  47  Am.  Dec.  248; 
195,  110  A.  S.  R.  633;  Luckett  v.  Kortright  v.  Cady,  21  N.  Y.  343,  78 
Townsend,  3  Tex.  119,  49  Am.  Dec.  Am.  Dec.  145;  Mullen  v.  Quinlan,  195 
723  and  note;  Kidney  v.  Persons,'  41  N.  Y.  109,  87  N.  E.  1078,  24  L.RA. 
Vt.  386,  98  Am.  Dec.  595.  (N.S.)  511;  Abrahams  v.  Southwest- 
Notes:  49  Am.  Dec.  735;  3  A.  S.  R.  em  R.  Bank,  1  S.  C.  441,  7  Am.  Rep. 
202;  32  A.  S.  R.  724,  725.  33;  Ball  v.  Stanley,  5  Yerg.  (Tenn.) 
As  to  the  liability  of  brokers  for  199,  26  Am.  Dec.  263;  Kidney  v.  Per- 
conversion  of  stocks,  see  Brokers,  vol.  sons,  41  Vt.  386,  98  Am.  Dec.  595. 
4,  p.  286  et  seq.  Notes :  43  L..R.A.  763 ;  18  Ann.  Cas. 

6.  Glidden  v.  Mechanics'  Nat.  Bank,  720. 

53  Ohio  St.   588,  42  N.  E.  995,  43  And  see  Trover. 

L.R.A.  737  and  note.  11.  Bryson  v.  Rajmer,  25  Md.  424, 

7.  Dimock  v.  United  States  Nat.  90  Am.  Dec.  69;  Steams  v.  Marsh,  4 
Bank,  55  N.  J.  L.  296,  25  Atl.  926,  39  Denio  (N.  Y.)  227,  47  Am.  Dec.  248; 
A.  S.  R.  643  and  note.  And  see  infra,  Kortright  v.  Cady,  21  N.  Y.  343,  78 
par.  52.  Am.  Dec.  145;  Kidney  v.  Persons,  41 
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debt,  set  off  the  value  of  the  property  converted.^*  Replevin  ^'  and 
detinue  **  have  also  been  held  to  be  available  in  some  cases,  and 
according  to  some  decisions  a  creditor  who,  holding  collateral  secu- 
rity, refuses  to  accept  the  amount  due  him,  duly  tendered  by  the 
debtor,  and  proceeds  to  collect  or  realize  on  the  security,  is  liable 
for  the  damage  thereby  caused  the  debtor.^*  If  several  articles  are 
pledged  to  secure  a  loan  the  pledgor's  right  of  action  upon  the  pledgee's 
failure  to  return  the  property  on  demand  is  entire.  He  cannot  main- 
tain a  separate  action  for  each  article.^®  As  no  right  of  action 
exists  until  the  securities  are  converted  or  their  return  has  been  prop- 
erly demanded,  the  statute  does  not  begin  to  run  against  the  pledgor 
until  his  right  of  action  accrues.^' 

39.  Tender  as  Condition  Precedent  to  Action  by  Pledgor. — Accord- 
ing to  the  great  weight  of  authority  in  this  country  where  a  pledgee, 
in  violation  of  his  trust,  sells  or  disposes  of  the  pledge,  thereby  put- 
ting it  out  of  his  power  to  return  the  property,  the  tender  of  the 
amount  of  the  loan  is  not  a  condition  precedent  to  the  right  of  the 
pledgor  to  maintain  an  action  for  the  conversion  of  the  property,*® 
but  it  is  generally  held  that  the  pledgee  may  recoup  the  amount  of 

Vt.  386,  98  Am.  Dec.  695,  holding  that  demand  of  the  several  items  at  sep- 
the  owner  of  personal  property  wrong-  arate  times,  it  is  one  entire  contract, 
fully  converted  into  money  or  its  equiv-  Generally  as  to  the  impropriety  of 
alent  may  waive  the  tort  and  sue  in  splitting  causes  of  action,  see  Actions, 
assumpsit;  but  otherwise  an  action  of  vol.  1,  p.  341  et  seq. 
assumpsit  cannot"  be  maintained.  17.  Hartranft's  Estate,  153  Pa.  St. 

Notes:  43  L.R.A.  763;  18  Ann.  Cas.  530,  26  Atl.  104,  34  A.  S.  R.  717  and 
720.  note.     And   see  Limitation   op   Ac- 

And  see  Assumpsit,  vol.  2,  p.  753  tions,  vol.  17,  pp.  766,  800. 
et  seq.  18.  Winchester  v.  Joslyn,  31  Colo. 

12.  Steams  v.  Marsh,  4  Denio  (N.  220,  72  Pac.  1079,  102  A.  S.  R.  30; 
Y.)  227,  47  Am.  Dec.  248.  Feige  v.  Burt,  118  Mich.  243,  77  N.  W. 

Note :  43  L.RA.  766.  928,  74  A.  S.  K  390 ;  Steams  v.  Marsh, 

And  see  infra,  par.  47.  4  Denio  (N.  Y.)  227,  47  Am.  Dec.  248; 

13.  Bryson  v.  Rayner,  25  Md.  424,  Wilson  v.  Little,  2  N.  Y.  443,  51  Am. 
90  Am.  Dec.  69.  Dec.  307;  Mullen  v.  Quinlan,  195  N. 

Note:  18  Ann.  Cas.  720.  Y.  109,  87  N.  E.  1078,  24  L.R.A.(N.S.) 

And  see  Replevin.  511  and  note;  Glidden  v.  Mechanics' 

14.  Note :  18  Ann.  Cas.  720.  Gen-  Nat.  Bank,  53  Ohio  St.  588,  42  N.  E. 
erally  as  to  when  an  action  of  detinue  995,  43  L.R.A.  737;  Austin  v.  Vander- 
will  lie,  see  Detinue,  vol.  9,  p.  148  et  bilt,  48  Ore.  206,  85  Pac.  519,  120  A. 
seq.  S.  R.  800, 10  Ann.  Cas.  1123  and  note, 

15.  Desgroseillers  v.  Anderson,  36  6  L.R.A.(N.S.)  298;  Abrahams  v. 
Quebec  Super.  Ct.  234,  18  Ann.  Cas.  Southwestem  R.  Bank,  1  S.  C.  441,  7 
718  and  note.  Am.  Rep.  33;  Gregg  v.  Columbia  Bank, 

16.  Bullard  v.  Thorpe,  66  Vt.  599,  72  S.  C.  458,  52  S.  E.  195,  110  A.  S. 
30  Atl.  36,  44  A.  S.  R.  867,  25  L.R.A.  R.  633;  Luckett  v.  Townscnd,  3  Tex. 
605,  holding  that  if  several  items  of  119,  49  Am.  Dec.  723  and  note, 
property  are  pledged  at  one  time,  for  Notes:  7  Am.  Dec.  298;  43  L.R.A. 
one  sum,  and  no  reason  exists  for  a  759;  21  Eng.  Rul.  Cas.  336. 
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his  debt  when  sued  for  the  conversion.**  In  England,  however,  the 
decisions  are  to  the  effect  that  although  the  sale  by  the  pledgee  is 
wrongful  the  pledgor  cannot  maintain  his  action  for  conversion  until 
he  tenders  the  amount  of  the  debt  secured.^^  And  in  some  juris- 
dictions in  this  country  also  it  has  been  held  that  before  a  pledgor  can 
maintain  an  action  for  a  conversion  of  tlie  property  pledged,  he 
must  tender  the  amount  of  the  debt  secured  by  the  pledge.* 

40.  Pleading;  Measure  of  Damages. — In  an  action  to  recover  dam- 
ages for  the  conversion  of  personal  property  which  had  been  deliv- 
ered by  the  plaintiff  to  the  defendant  as  security  for  a  loan,  the 
complaint  is  sufficient  where  it  alleges  the  ownei'ship  of  the  property 
by  the  plaintiff,  the  delivery  of  the  property  to  the  defendant,  and 
the  fact  of  conversion,  without  alleging  the  substance  of  the  contract 
respecting  the  delivery  of  the  property  and  the  particulars  in  which 
the  defendant  has  violated  it.*  In  an  action  for  conversion  of  a 
pledge  by  the  pledgee  the  market  value  of  the  property  at  the  time 
of  the  conversion  is  generally  the  measure  of  damages,*  with  interest 
to  the  time  of  the  judgment.*  It  has  been  held,  however,  that  this 
rule  does  not  apply  to  the  conversion  of  stocks  and  bonds  or  other 
commercial  securities,  the  market  value  of  which  is  liable  to  great 
fluctuations  in  a  short  time.*    According  to  some  authorities  where 

19.  Feige  v.  Burt,  118  Mich.  243,       Notes:  10  Ann.  Cas.  1126;  21  Eng. 
77  N.  W.  928,  74  A.  S.  B.  390 ;  Steams  Rul.  Cas.  335. 

v.  Marsh,  4  Denio  (N.  Y.)  227,  47  Am.       2.  Austin  v.  Vanderbilt,  48  Ore.  206, 

Dec.   248;    Austin   v.   Vanderbilt,   48  85  Pac.  519, 120  A.  S.  R.  800,  10  Ann. 

Ore.  206,  85  Pac.  519,  120  A.  S.  R.  Cas.  1123,  6  L,R.A.(N.S.)  298. 
800,   10    Ann.    Cas.    1123,   6   L.R.A       3.  Robinson  v.  Hurley,  11  la.  410, 

(N.S.)    298;  Luckett  v.  Townsend,  3  79  Am.  Dec.  497;  Louisville  First  Nat. 

Tex.  119,  49  Am.  Dec.  723.  Bank  v.  Boyce,  78  Ky.  42,  39  Am. 

Notes:  43  L.R.A.  764,  767;  21  Eng.  Rep.  198;  Baltimore  Third  Nat  Bank 

Rul.  Cas.  336.  v.  Boyd,  44  Md.  47,  22  Am.  Rep.  35; 

In  Tennessee,  however,  it  has  been  Fowle  v.  Ward,  113  Mass.  548, 18  Am. 

held  that  in  an  action  for  the  conver-  Rep.   534;    Dimock  v.   United   States 

sion  of  the  pledged  article  the  amount  Nat.  Bank,  55  N.  J.  L.  296,  25  Atl. 

of  tender  cannot  be  deducted  from  the  926,  39  A.  S.  R.  643  and  note ;  Austin 

amount  of  the  recovery  of  the  pledgor,  v.  Vanderbilt,  48  Ore.  206,  85   Pac. 

but  the  pledgee  must  resort  to  a  sep-  519,  120  A.  S.  R.  800,  10  Ann.  Cas. 

arate  action  therefor.     Ball  v.  Stan-  1123,  6  L.R.A.(N.S.)  298;  Rumsey  v. 

ley,  5  Yerg.  199,  26  Am.  Dec.  263.  Laidley,  34  W.  Va.  721,  12  S.  E.  866, 

20.  Donald  v.  Suckling,  L.  R.  1  Q.  26  A.  S.  R.  935. 

B.  585,  25  L.  J.  Q.  B.  232,  14  L.  T.  Notes:  7  Am.  Dec.  299;  32  A.  S.  R. 

N.  S.  772,  15  W.  R.  13,  21  Eng.  Rul.  725. 

Cas.  301  and  note.  And  see  Trover. 

Note:  10  Ann.  Cas.  1125.  4.  Notes:    79    Am.    Dec.    505;    43 

1.  Austin  v.  Vanderbilt,  48  Ore.  206,  L.R.A.  768. 

85  Pac.  519, 120  A.  S.  R.  800, 10  Ann.  5.  Dimock    v.    United    States    Nat. 

Cas.   1123,   6   L.R.A.(N.S.)    298   and  Bank,  55  N.  J.  L.  296,  25  Atl.  926,  39 

note    (stating   that   the   Enprlish    doc-  A.  S.  R.  643. 

trine  prevails  in  some  of  the  states,  Note:  43  L.R.A.  769. 
but  holding  to  the  contrary). 
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the  thing  pledged  afterwards  rises  in  value  the  plaintiff  can  be  indem- 
nified only  by  giving  him  the  price  of  it  at  the  time  he  calls  upon 
the  defendant  to  restore  it,*  and  some  decisions  even  carry  the  value 
down  to  the  time  of  the  trial.'  The  generally  accepted  view,  how- 
ever, at  the  present  time  would  seem  to  be  that  the  true  measure  of  dam- 
ages for  a  conversion  of  stock  and  bonds  is  their  highest  intermediate 
market  value  between  the  time  of  the  conversion  and  a  reasonable 
time  after  notice  thereof  within  which  to  replace  them,  and  not  their 
highest  value  between  the  time  of  the  conversion  and  the  time  of 
trial.®  Where  by  reason  of  the  failure  of  the  pledgee  of  bonds  to 
exercise  due  care  in  their  custody  they  axe  lost  it  has  been  held 
that  the  measure  of  damages  was  the  value  of  the  bonds  when  stolen 
and  not  when  demand  was  made.*  Prima  facie  the  measure  of 
damages,  in  an  action  for  the  conversion  of  a  promissory  note  is 
the  amount  which  the  maker  of  the  note  agreed  to  pay,  and  interest. 
It  has  been  held,  however,  that  the  defendant  in  such  an  action  may 
prove  the  insolvency  of  the  maker,  and  thereby  lessen  the  damages.'® 

V.  Payment  or  Discharob  of  Debt  and  Return  of  Property; 

Redemption  after  Default 

Payment  or  Discharge  of  Debt 

41.  In  General. — It  is  well  settled  that  except  as  against  the  owner 
of  property  wrongfully  pledged  ^^  the  pledgee  is  entitled  to  the 
possession  of  the  property  until  the  debt  or  obligation  for  which  it 

6.  Note:  7  Am.  Dec.  299.  Am.  Dec.  307,  which  was  an  action  for 

7.  Terry  v.  Birmingham  Nat.  Bank,  wrongfully  selling  pledged  stocks, 
93  Ala.  599,  9  So.  299,  30  A.  S.  R.  87  where  there  had  been  a  negotiation  be- 
and  note;  Sproul  v.  Sloan,  241  Pa.  St.  tween  the  pledgor  and  the  pledgee  for 
284,  88  Atl.  501,  Ann.  Cas.  1915B  941 ;  a  payment  of  the  debt  and  a  return  of 
Gregg  V.  Columbia  Bank,  72  S.  C.  468,  stocli  similar  to  those  which  the 
52  S.  £.  195,  110  A.  S.  R.  633.  pledgee  had  received  and  sold  pend- 

Notes :  7  Am.  Dec.  299 ;  79  Am.  Dee.  ing  which   such   stocks  had  risen   in 

505;  32  A.  S.  B.  725;  43  L.R.A.  769.  value,  it  was  held  that  the  pledgor  was 

8.  Galigher  v.  Jones,  129  U.  S.  193,  entitled  to  recover  the  highest  value 
9  S.  Ct.  335,  32  U.  S.  (L.  ed.)  658;  down  to  the  time  when  the  negotia- 
Dimock  v.  United  States  Nat.  Bank,  tions  were  broken  oft 

55  N.  J.  L.  296,  25  Atl.  926,  39  A.  S.  9.  Baltimore   Third   Nat.    Bank   v. 

R.  643  and  note;  Baker  v.  Drake,  53  Boyd,  44  Md.  47,  22  Am.  Rep.  35. 

N.  Y.  211,  13  Am.  Rep.  507,  66  N.  Y.  10.  Potter  v.  Merchants'  Bank,  28 

518,  23  Am.  Rep.  80;  Wright  v.  Me-  N.  Y.  641,  86  Am.  Dec.  273  and  note; 

tropolis  Bank,  110  N.  Y.  237,  6  A.  S.  R.  Griggs  v.  Day,  136  N.  Y.  152,  32  N.  E. 

356,  1  L.R.A.  289;  Mullen  v.  Quinlan,  612,  32  A.   S.  R.  704  and  note,  18 

195  N.  Y.  109,  87  N.  E.  1078,  24  L.R.A.  L.R.A.  120;  Robbins  v.  Packard,  31 

(N.S.)  511.  Vt.  570,  76  Am.  Dec.  134. 

Note:  43  L.R.A.  769,  770.  Notes:  79  Am.  Dec.  505;  32  A,  S. 

And  see  Brokers,  vol.  4,  p.  288.  R.  725. 

In  Wilson  v.  Little,  2  N.  Y.  443,  51  11.  See  supra,  par.  6. 

679 


§  42  PLEDGE  21  R.  C.  L. 

weia  pledged  is  satisfied,*^  and,  unless  the  lien  is  otherwise  dis- 
charged,'* a  pledgor  or  his  assignee,  to  entitle  himself  to  a  redeliv- 
ery of  the  pledge  or  collateral  security  by  the  pledgee  or  his  assignee, 
must  pay  or  tender  the  amount  for  which  it  is  held,^*  and  this  is 
true  although  the  debt  be  barred  by  the  statute  of  limitations.^* 
When,  however,  the  principal  debt  has  been  paid  or  proper  tender 
made  the  property  is  discharged  of  the  incumbrance,  and  the  pledgor 
or  his  assignee  is  entitled  to  the  return  of  the  property  pledged,** 
or  to  retain  the  same  if  already  in  his  possession.*'  When  the  debt 
is  paid,  the  creditor  is  bound  to  restore  the  pledge  in  the  condition 
he  received  it,  or  make  satisfaction  for  any  injury  that  it  has  received.*^ 
The  refusal  to  deliver  pledged  stock  to  the  pledgor's  assignee  is  not 
justified  by  its  attachment  under  a  writ  against  such  pledgor,  subse- 
quent to  such  assignment.**  The  necessity  for  tender  when  the 
pledgee  has  wrongfully  sold  or  repledged  the  property  has  been 
treated  elsewhere  in  this  article.*® 

42.  Effect  of  Tender. — ^The  rule  is  settled  in  most  jurisdictions 
that  upon  the  tender  of  the  amount  of  the  debt  for  which  property 
is  pledged,  either  upon  the  day  of  the  maturity  of  the  debt,  or  there- 
after before  the  property  has  been  lawfully  sold  by  the  pledgee,  the 
lien  of  the  pledgee  is  destroyed,  and  an  action  will  lie  in  favor  of  the 
pledgor  against  the  pledgee  if  the  latter  refuses  to  deliver  up  the 
pledge,*  and  it  is  usually  held  that  it  is  not  necessary  that  the  pledgor 

12.  See  supra,  par.  15,  26.  Pac.  114,  125  A.  S.  R.  75,  14  Ann. 

13.  See  supra,  par.  19  et  seq.  Cas.  844.     See  supra,  par.  23. 

14.  Talty  v.  Freedman's  Sav.,  etc.,  16.  Cross  v.  Eureka  Lake,  etc., 
Co.,  93  U.  S.  321,  23  U.  S.  (L.  ed.)  Canal  Co.,  73  Cal.  302,  14  Pac.  885, 
886;  Geron  v.  Geron,  15  Ala.  558,  50  2  A.  S.  R.  808;  Masonic  Sav.  Bank  v. 
Am.  Dec.  143;  Puckhaber  v.  Henry,  Bang,  84  Ky.  135,  4  A.  S.  R.  197; 
152  Cal.  419,  93  Pac.  114,  125  A.  S.  Bryson  v.  Rayner,  26  Md.  424,  90 
R.  75,  14  Ann.  Cas.  844;  Ft.  Dodge  Am.  Dec.  69.  And  see  infra,  par.  42, 
First  Nat.  Bank  v.'  O'Connell,  84  la.  43. 

377,  51  N.  W.  162,  35  A.  S.  R.  313 ;       17.  Geron  v.  Geron,  15  Ala.  558,  50 

Cumrock  v.  Newburj^jort  Sav.  Inst.,  Am.  Dec.  143. 

142  Mass.  342,  7  N.  E.  869,  56  Am.       18.  Steams  v.  Marsh,  4  Denio  (N. 

Rep.  679;  Bailey  v.  Colby,  34  N.  H.  Y.)  227,  47  Am.  Dec.  248. 

29,  66  Am.  Dec.  752;  Glidden  v.  Me-       Note:  32  A.  S.  R.  724. 

chanics*  Nat.  Bank,  63  Ohio  St.  588,       19.  Loughborough   v.   McNevin,   74 

42  N.  E.  995,  43  L.R.A.  737;  Canning  Cal.  250,  14  Pac.  369,  16  Pac.  773, 

V.  Owen,  22  R.  I.  624,  48  Atl.  1033,  84  5  A.  S.  R.  435. 

A.  S.  R.  858 ;  Gregg  v.  Columbia  Bank,       20.  See  supra,  par.  39. 

72  S.  C.  458,  52  S.  E.  195,  110  A.  S.       1.  Loughborough    v.    McNevin,    74 

R.  633;  Donald  v.  Suckling,  L.  R.  1  Cal.  250,  14  Pac.  369,  15  Pac.  773,  5 

Q.  B.  585,  35  L.  J.  Q.  B.  232,  14  L.  T.  A.  S.  R.  435;  KuUman  v.  Greenebaum, 

N.  S.  772,  15  W.  R.  13,  21  Eng.  Rul.  92  Cal.  403,  28  Pac.  674,  27  A.  S.  R. 

Cas.  301  and  note.  150;   Anderson  v.  Pacific  Bank,  112 

Note:  79  Am.  Dec.  506.  Cal.  598,  44  Pac.  1063,  53  A.  S.  R. 

16.  Clay  V.  Freeman,  118  U.  S.  97,  228,  32  L.R.A.  479;  Latta  v.  Tutton, 
6  S.  Ct.  964,  30  U.  S.  (L.  ed.)  104;  122  Cal.  279,  54  Pac.  844,  68  A.  S.  R. 
Puckhaber  v.  Henry,  162  Cal.  419,  93  30;  Moynahan  v.  Moore,  9  Mich.  9, 
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should  keep  the  tender  good  in  order  to  maintain  the  action.*  It 
has  been  held  that  when  a  tender  is  made  to  a  pledgee^  and  he  makes 
no  objection  to  the  amount,  but  does  not  surrender  the  pledge  nor 
accept  the  tender,  the  result  is  to  extinguish  the  lien  and  amounts 
to  a  wrongful  conversion,  even  though  the  tender  in  fact  is  less  than 
the  amount  that  may  be  due  the  pledgee.  It  is  his  duty  to  make 
known  his  objections,  and,  failing  to  do  so,  the  tender  must  be 
deemed  to  have  been  the  full  amount  due,  and  his  refusal  to  sur- 
render the  property  is  a  wrongful  conversion.*  The  parties  after 
proper  tender  stand  in  the  same  relation  as  though  no  pledge  had 
ever  been  made,  and  the  pledgee  had  acquired  the  property  by  a 
wrongful  act.  The  consequence  must  be  that  although  the  pledgee's 
debt  remains  for  which  he  has  a  right  of  action  against  the  pledgor, 
yet  the  latter  has  a  right  of  action  for  his  property  as  though  he 
were  not  the  debtor  of  the  pledgee.*  The  pledgee  is  answerable  for 
depreciation  in  value  of  pledged  property  after  he  haa  refused  to 
accept  a  valid  tender  of  the  debt,  and  a  demand  for  the  possession 

77  Am.  Dec.  468  and  note;  Norton  y.  the  tender  good.    But  in  the  case  of 

Baxter,  41  Minn.  146,  42  N.  W.  865,  Moyer  v.  Leavitt,  82  Neb.  310,  117 

16  A.  S.  R.  679,  4  L.R.A.  305;  Moyer  N.  W.  698,  130  A.  S.  R.  682,  it  was 

v.  Leavitt,  82  Neb.  310,  117  N.  W.  held  that  where  the  pledgor,  at  or  be- 

698,  130  A.  S.  R.  682  and  note;  Kort-  fore  the  maturity  of  the  debt,  tendered 

right  V.  Cady,  21  N.  Y.  343,  78  Am.  to  the  pledgee  the  amount  of  the  debt 

Dec.  145;  Abrahams  v.  Southwestern  for  which  the  goods  were  pledged,  the 

R.  Bank,  1  S.  C.  441,  7  Am.  Rep.  33;  tender  discharged  the  lien  although  it 

Ball  V.  Stanley,  5  Yerg.  (Tenn.)  199,  was  not  kept  good. 

26  Am.  Dec.  263.  In  Norton  v.  Baxter,  41  Minn.  146, 

Notes :  49  Am.  Dec.  735 ;  32  A.  S.  42  N.  W.  865, 16  A.  S.  R.  679, 4  L.R.A. 

R.  725;  33  L..R.A.  237;  18  Ann.  Cas.  305,  it  was  held  that  an  unjustifiable 

718.  refusal  to  accept  a  sufficient  tender  of 

And  see  Tender.  payment,  although  such  tender  is  not 

A  tender  of  the  amount  due  the  kept  good,  discharges  the  lien  on  the 
pledgee  may,  under  the  Ci\'il  Code  of  pledge  as  against  one  who,  subsequent- 
California,  be  made  after  the  debt  be-  ly  to  the  pledging,  has  bona  fide  ac- 
comes  due,  although  demand  for  the  quired  rights  in  the  pledged  property, 
payment  of  the  debt  has  been  before  though  it  might  be  that  upon  equitable 
made  and  refused,  if  accompanied  with  grounds  a  pledgor  whose  tender  has 
an  offer  to  pay  the  interest  which  has  been  refused  should  not  be  allowed 
accrued.  Loughborough  v.  McNevin,  affirmative  relief,  especially  of  an  equi- 
74  Cal.  250,  14  Pac.  369,  15  Pac.  773,  table  nature,  unless  he  has  kept  good 
6  A.  S.  R.  435.  his  tender  or  at  least  comes  before  the 

2.  Note:   18  Ann.  Cas.  719.     And  court  in  an  attitude  of  willingness  to 

see  cases  cited  in  note  to  preceding  pay  what  is  due  from  him. 

text.  3.  Loughborough    v.    McNevin,    74 

In  Nebraska  it  was  formerly  held  Cal.  250,  14  Pac.  369,  15  Pac.  773,  5 

that   where   the   pledgor   of    chattels  A.  S.  R.  435;  Latta  v.  Tutton,  122  Cal. 

tendered  the  amount  of  the  debt  for  279,  54  Pac.  844,  68  A.  8.  R.  30  and 

which  the  goods  were  pledged,  and  the  note, 

pledgee    refused    to    deliver    up    the  Note:  32  A.  S.  R.  724. 

pledge,  in  order  to  maintain  an  action  4.  Ball  v.  Stanley,  5  Yerg.  (Tenn.) 

for  replevin  the  pledgor  must  keep  199,  26  Am.  Dec.  263. 
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of  the  property ;  and  this  is  equally  true  whether  an  action  is  brought 
against  him  as  for  a  conversion,  or  a  bill  is  filed  against  him  to 
redeem  from  the  pledge.*  The  tender  of  the  amount  due  the  pledgee 
is  not  vitiated  by  a  demand  made  at  the  same  time  for  the  surrender 
of  the  pledged  property.*  An  offer  to  pay  the  amount  for  which 
the  pledge  is  held  as  security,  unattended  with  any  tender,  is,  how- 
ever, insufficient  to  extinguish  the  lien  and  entitle  the  pledgor  to 
the  return  of  the  property.  Such  offer  to  pay  is  not  the  equivalent 
for  an  actual  tender.'  According  to  some  decisions  although  a  pledgor 
may  treat  an  unaccepted  tender  of  the  amount  due  as  a  discharge  of 
the  lien  he  waives  such  right  by  bringing  an  action  for  money  had 
and  received  against  the  pledgee  after  the  latter  had  sold  the  pledged 
property.  And  it  has  been  said  that  tender  of  the  amount  due 
long  after  maturity,  although  refused  at  the  time  by  the  pledgee, 
does  not  discharge  the  lien  so  as  to  amount  to  a  conversion  where 
he  retracts  his  refusal  later  on  the  same  day  and  offers  to  restore 
the  pledge  if  certain  items  omitted  by  the  pledgor  to  which  the  pledgee 
is  entitled  are  included  in  the  tender.® 

43.  Duty  of  Pledgee  to  Return  Identical  Property. — In  accord- 
ance with  the  general  rule  that  the  owner  of  personal  property  which 
has  been  wrongfully  converted  is  entitled  to  recover  his  specific  prop- 
erty or  its  value  and  cannot  be  compelled  to  accept  other  property 
of  the  same  kind  and  of  equal  value,*  it  is  usually  held  that  the 
pledgor  on  payment  of  the  debt  or  tender  thereof  is  entitled  to  the 
return  of  the  identical  property  pledged,**^  where  it  is  distinctive  in 
its  character,  and  capable  of  being  recognized  among  other  things 
of  a  like  nature  or  where  a  mark  is  set  upon  it  with  a  view  to  its 
discrimination,  but  not  where,  from  its  very  nature,  it  is  incapable 
of  identification  if  once  mingled  with  other  things  of  the  same  kind.^* 
In  the  case  of  certificates  of  stock  it  is  generally  considered  sufficient  I 

if  the  pledgee  is  at  all  times  ready  and  willing  to  transfer  to  the 
owner  an  equivalent  number  of  similar  shares  in  the  same  company, 
by  a  proper  and  valid  certificate.^-  Thus  a  broker  who  is  carrying 
stock  on  a  margin  for  a  customer  need  not,  in  the  absence  of  an 
agreement  to  that  effect,  keep  for  delivery  to  the  customer  the  identi- 

5.  Loughborough    v.    McNevin,    74  port  Sav.  Inst.,  142  Mass.  342,  7  N. 
Cal.  250,  14  Pac.  369,  15  Pac.  773,  6   E.  869,  56  Am.  R^p.  679. 

A.  S.  R.  435.  8.  Note:  33  L.R.A.  237. 

Notes:   32  A.  S.  R.  724;  18  Ann.       9.  Atkins  v.  Gamble,  42  Cal.  86,  10 
Cas.  720.  Am.  Rep.  282.    And  see  Trover. 

6.  Loughborough    v.    McNevin,    74       10.  Bryson  v.  Rayner,  25  Md.  424, 
Cal.  250,  14  Pac.  369,  15  Pac.  773,  5  90  Am.  Dec.  69. 

A.  S.  R.  435;  Moynahan  v.  Moore,  9       11.  Gilpin  v.  Howell,  5  Pa.  St.  41, 

Mich.  9,  77  Am.  Dec.  468.  45  Am.  Dec.  720.  ! 

7.  Talty   v.    Freedman's   Sav.,   etc.,       12.  Atkins  v.  Gamble,  42  Cal.  86,  10 

Co.,  93  U.  S.  321,  23  U.  S.   (L.  ed.)    Am.  Rep.  282.  I 

886.     And  see  Cunmock  v.  Newbury-  ! 
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cal  certificate  of  shares  which  was  purchased  on  his  order.  His  duty 
isr  fulfilled  if  he  has  on  hand  at  all  times,  ready  for  delivery,  an 
equivalent  number  of  shares.^* 

Redemption 

44.  In  General. — Although  a  pledge  is  not  technically  a  mortgage, 
the  subject  of  it  not  having  been  assigned  or  transferred  by  an  instru- 
ment known  to  the  law  as  such,  with  a  condition  of  defeasance,** 
yet,  where  it  is  given  as  a  security  for  debt,  it  partakes  of  the  nature 
of  a  mortgage,  and  is  subject  to  some  of  its  incidents,  including  the 
right  of  redemption.**  The  relations  and  rights  of  the  parties  to 
a  contract  of  pledge  are  unchanged  by  the  default  of  the  pledgor 
to  pay  his  debt  at  maturity.  The  pledgee  has  not  even  after  default 
the  absolute  title.  The  character  of  the  bailment  is  not  changed. 
It  is  still  a  pledge,  and  can  be  enforced  or  made  available  only  as 
such,**  and  until  the  pledgee  has  proceeded  to  make  the  security 
available  in  the  manner  prescribed  by  law,*'  the  pledgor  is  entitled 
to  redeem  the  property  by  a  payment  or  sufficient  tender  of  the 
principal  debt.**  A  stipulation  in  the  contract  of  pledge,  intended 
to  defeat  the  right  of  redemption,  to  the  effect  that  upon  the  pledgor's 
failure  to  make  prompt  payment  the  title  should  become  absolute  in 
the  pledgee,  is  void.**  Nor  will  a  merely  colorable  and  pretended  sale 
of  pledged  property  by  the  pledgee  affect  the  rights  of  the  pledgor 
as  against  one  not  standing  in  the  position  of  a  bona  fide  purchaser. ^^ 
The  pledgor  having  the  general  property  in  the  pledge  may  sell  it, 
and  compel  its  restoration  upon  paying  the  money  to  redeem.*  And 
one  having  a  lien  on  the  pledgor's  general  interest  in  the  pledged 
property  subject  to  the  lien  of  the  pledge  is  entitled  equally  with 

13.  Austin  V.  Hayden,  171  Mich.  38,  16  A.  S.  R.  679,  4  L.R.A.  305  and 
137  N.  W.  317,  Ann.  Cas.  1915B  894  note;  Steams  v.  Marsh,  4  Denio  (N. 
and  note;  Gilpin  v.  Howell,  5  Pa.  St.  Y.)  227,  47  Am.  Dec.  248;  Glidden  v. 
41,  45  Am.  Dec.  720.  And  see  Brok-  Mechanics'  Nat.  Bank,  53  Ohio  St. 
ERS,  vol.  4,  pp.  267,  287.  588,  42  N.  E.  995,  43  L.R.A.  737  and 

14.  See  supra,  par.  2.  note;  Luckett  v.  Townsend,  3  Tex.  119, 

15.  Bryson  v.  Rayner,  25  Md.  424,  49  Am.  Dec.  723  and  note;  White 
90  Am.  Dec.  69 ;  Trenkolm  v.  Miles,  River  Sav.  Bank  v.  Capital  Sav.  Bank, 
102  Miss.  835,  59  So.  930,  Ann.  Cas.  etc.,  Co.,  77  Vt.  123,  59  Atl.  197,  107 
1915A  1079;  Bowie  v.  Napier,  1  Mc-  A.  S.  R.  754;  Denny  v.  Cole,  22  Wash. 
Cord  (S.  C.)  1,  10  Am.  Dec.  641.  372,  61  Pac.  38,  79  A.  S.  R.  940. 

16.  Norton  v.  Baxter,  41  Minn.  146,  19.  Luckett  v.  Townsend,  3  Tex. 
42  N.  W.  865, 16  A.  S.  R.  679,  4  L.R.A.  119,  49  Am.  Dec.  723. 

305.  20.  Norton  v.  Baxter,  41  Minn.  146, 

17.  See  infra,  par.  46  et  seq.  42  N.  W.   865,   16  A.   S.  R.   679,  4 

18.  Baldwin  v.  Ely,  9  How.  580,  13  L.R.A.  305. 

XJ.  S.  (L.  ed.)  266;  Rozet  v.  McClellan,       1.  Rozet  v.  McClellan,  48  111.  345, 
48  111.  345,  95  Am.  Dec.  551 ;  Norton   95  Am.  Dec.  551. 
V.  Baxter,  41  Minn.  146,  42  N.  W.  865, 
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the  pledgor  to  redeem.^  If  upon  payment  or  tender  thereof,  the 
pledgee  neglects  or  refuses  to  redeliver  the  axticle  pledged,  the  pledgor 
may  proceed  against  him  either  by  an  action  of  replevin  or  trover, 
and  generally  full  relief  may  be  thus  obtained  at  law,'  but  under 
extraordinary  circumstances,  as  where  a  discovery  or  accounting  is 
necessary,  or  where  the  security  has  been  assigned,  equity  has  juris- 
diction to  entertain  a  suit  for  redemption.*  Thus  according  to  some 
authorities  where  the  article  pledged  consists  of  corporate  stock  which 
has  been  transferred  on  the  books  of  the  corporation,  an  action  in 
equity  will  lie  to  compel  the  pledgee  to  reconvey  the  stock  to  the 
pledgor,  where  the  pledgee  has  wrongfully  refused  a  tender  of  the 
debt  for  which  the  stock  was  pledged.* 

45.  Duration  of  Right;  Effect  of  Laches. — It  has  frequently  been 
held  if  no  time  of  redemption  is  limited  by  the  contract  of  pledge, 
the  legal  right  to  redeem  is  in  the  pledgor  during  his  life,  unless 
the  pledgee,  in  the  meantime,  calls  upon  him  to  redeem,  and  if  the 
pledgor  dies  without  such  call,  the  right  to  redeem  descends  to  his 
personal  representatives.*  A  number  of  modern  law  writers  and  also 
adjudicated  cases  have,  however,  asserted  the  principle  that  while 
prescription  or  the  statute  of  limitations  does  not  run  against  a 
pledgor's  right  of  redemption,  yet  that  after  a  long  lapse  of  time,  if 
no  claim  for  redemption  is  made,  the  right  will  be  deemed  to  be 
extinguished,  and  a  court  of  equity  will  decline  to  entertain  any  suit 
for  the  purpose  of  redemption.'  Thus  it  has  been  held  that  where 
securities  were  deposited  with  a  bank  with  power  of  sale,  to  secure 
a  debt  owing  to  it,  and  the  bank,  after  the  debt  became  due  and 
after  notice  to  the  debtor,  sold  the  securities  to  pay  such  debt,  the 
debtor  cannot  maintain  an  action  against  the  bank  for  their  redemp- 
tion and  to  compel  it  to  retransfer  them  to  him.® 

■ 

VI.  Eights  op  Pledgee  after  Default 

46.  In  GeneraL — The  parties  to  the  contract  of  pledge  may  regu- 
late in  advance  the  remedy  to  which  the  pledgee  must  resort,  in 

2.  White  River  Sav.  Bank  v.  Capital       Note :  18  Ann.  Cas.  720. 

Sav.  Bank,  etc.,  Co.,  77  Vt.  123,  59  6.  Gilmer  v.  Morris,  80  Ala.  78,  60 
Atl.  197,  107  A.  S.  R.  754.  Am.  Bep.  85;  White  River  Sav.  Bank 

3.  Bryson  v.  Rayner,  25  Md.  424,   v.  Capital  Sav.  Bank,  etc.,  Co.,  77  Vt. 
90  Am.  Dec.  69.  123,  59  Atl.  197,  107  A.  S.  R.  754. 

Notes:  1  Am.  Dec.  519;  49  Am.  Dec.  Note:  49  Am.  Dec.  738. 

738.  7.  Hayward  v.  Eliot  Nat.  Bank,  96 

See  supra,  par.  38.  U.  S.  611,  24  U.  S.  (L.  ed.)  855;  Gil- 

4.  Fowle  V.  Ward,  113  Mass.  548,  mer  v.  Morris,  80  Ala.  78,  60  Am.  Rep. 
18  Am.  Rep.  534.  85. 

Note :  49  Am.  Dec.  738.  8.  Hayward  v.  Eliot  Nat.  Bank,  96 

6.  Bryson  v.  Rayner,  25  Md.  424,   U.  S.  611,  24  U.  S.  (L.  ed.)  855. 
90  Am.  Dec.  69. 
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subjecting  the  property  pledged  to  the  payment  of  the  debt,  provided 
the  agreement  be  not  in  contravention  of  the  statute,  nor  against 
public  policy,  nor  fraudulent,*  but  if  the  pledgor  asserts  the  exist- 
ence of  such  an  agreement  it  is  incumbent  upon  him  to  show  it.^^ 
In  the  absence  of  any  such  agreement  the  law  is  well  settled  that 
in  addition  to  proceeding  personally  against  the  pledgor  for  his  debt 
without  selling  his  pledge,^^  the  pledgee  has  his  election  of  two  reme- 
dies upon  the  pledge  itself.  He  may  file  a  bill  in  the  nature  of  a 
foreclosure  suit*  and  proceed  to  a  judicial  sale  *•  or  he  may  sell  with- 
out judicial  process  upon  giving  reasonable  notice  to  the  pledgor  to 
redeem  and  of  the  intended  sale.*'  He  cannot,  however,  appropriate 
the  pledge  or  collateral  security  in  satisfaction  of  the  debt  intended 
to  be  secured,  at  his  own  option,  unless  in  pursuance  of  a  contract 
giving  such  right,**  and  there  are  decisions  to  the  eflfect  that  such  an 
agreement  is  void  and  not  enforceable.**  A  creditor  has  a  right  to 
enforce  either  one  of  two  securities,  as  may  be  most  to  his  advantage, 
and  if  he  has  several  securities  for  the  same  cause  of  action,  he  can 
pursue  them  all  to  judgment  at  the  same  time,  though  he  is  entitled 
to  but  one  satisfaction.**  The  right  of  the  pledgee  to  enforce  choses 
in  action  is  treated  elsewhere  in  this  article.*' 

47.  Action  on  Debt. — The  taking  of  collateral  security  for  the 
payment  of  a  debt  does  not,  in  the  absence  of  a  statute  or  stipula- 
tion to  the  contrary,  afford  any  implication  that  the  creditor  is  to 
look  to  it  only  or  primarily  for  the  payment  of  the  debt.  The  obli- 
gation of  the  debtor  to  respond  in  his  person  and  property  is  the  same 
as  if  no  security  had  been  given,*®  and  upon  default  in  payment,  the 

9.  Covell  v.  Loud,  135  Mass.  41,  46  Central  Ontario  R.  Co.,  10  Ont.  L. 
Am.  Rep.  446 ;  Palmer  v.  Mutual  L.  Rep.  347,  4  Ann.  Cas.  1163.  And  see 
Ins.  Co.,  114  Minn.  1,  130  N.  W.  250,   infra,  par.  48  et  seq. 

Ann.  Cas.  1912B  957  j  Baker  v.  Drake,  14.  Palmer  v.  Mutual  L.  Ins.  Co., 

66  N.  Y.  518,  23  Am.  Rep.  80.  121  Minn.  395,  141  N.  W.  618,  Ann. 

Note:  79  Am.  Dec.  501.  Cas.  1914D  160;  Diller  v.  Brubaker, 

10.  Note:  79  Am.  Dec.  501.  62  Pa.  St.  498,  91  Am.  Dec.  177  and 

11.  White  River  Sav.  Bank  v.  Cap-  note. 

ital  Sav.  Bank,  etc.,  Co.,  77  Vt.  123,  15.  Livingston  v.  Story,  11  Pet.  351, 
59  Atl.  197, 107  A.  S.  R.  754.  And  see  9  U.  S.  (L.  ed.)  746;  Palmer  v.  Mu^ 
infra,  par.  47.  tual  L.  Ins.  Co.,  114  Minn.  1,  130  N. 

12.  See  infra,  par.  54.  W.  250,  Ann.  Cas.  1912B  957;  Luckett 

13.  Robinson  v.  Hurley,  11  la.  410,  v.  Townsend,  3  Tex.  119,  49  Am.  Dec. 
79  Am.  Dec.  497;  Bryson  v.  Rayner,  25   723  and  note. 

Md.  424,  90  Am.  Dec.  69 ;  Taniahill  v.  16.  Note :  73  A.  8.  R.  56.7. 

Tuttle,  3  Mich.  104,  61  Am.  Dec.  480 ;  17.  See  supra,  par.  29-31. 

Steams  v.   Marsh,  4  Denio    (N.  Y.)  18.  Rogers  v.  Ward,  8  Allen  (Mass.) 

227,   47   Am.   Dec.   2-18;    Hartranft's  387,  85  Am.  Dec.  710  and  note;  Wal- 

Estate,  153  Pa.  St.  530,  26  Atl.  104,  lace  v.   Finnegan,   14  Mich.   170,   90 

34  A.  S.  R.  717;   White  River  Sav.  Am.  Dec.  243;  Raynolds  v.  Carter,  12 

Bank  v.  Capital  Sav.  Bank,  etc.,  Co.,  Leigh  (Va.)  166,  37  Am.  Dec.  642. 

77  Vt.  123,  59  Atl.  197,  107  A.  S.  R.  Notes:  79  Am.  Dec.  500;  32  A.  S. 

754;  Toronto  General  Trusts  Corp.  v.  R.  727. 
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pledgee  may  elect  to  sue  the  pledgor  for  his  debt,  without  a  sale 
of  the  security/*  and  may  recover  a  judgment  in  such  suit,  against 
the  pledgor  for  the  amount  of  the  debt,  without  destroying  or  in 
the  least  affecting  his  lien  on  the  property  pledged.-®  And  he  is  not 
required  to  return  the  security  before  bringing  suit  on  the  claim 
secured,  in  the  absence  of  a  special  contract  to  that  effect,^  though 
when  that  claim  is  satisfied  he  may  be  compelled  to  release  or 
reassign  the  collaterals.^  A  judgment  recovered  by  the  creditor  on  a 
note  given  as  collateral  security  against  the  parties  thereto,  including 
the  debtor  as  indorser,  will  not  of  itself  bar  an  action  on  the  original 
debt,  nor  will  payment  thereof  by  the  debtor  operate  as  a  satisfaction 
of  the  original  debt  beyond  the  amount  paid,  unless  it  was  so  under- 
stood or  agreed.'  In  case  the  pledge  is  lost  without  the  fault  of  the 
pledgee  the  latter  still  has  his  remedy  for  the  money  against  the 
pledgor,*  and  the  rule  is  the  same  wh^re  the  property  pledged  dies 
as  where  it  is  lost.*  Even  where  the  value  of  the  thing  pigged  is 
lost  through  the  negligence  of  the  pledgee,  it  has  been  held  that 
this  does  not  operate  ipso  facto  as  a  satisfaction  or  extinction  of  the 
debt  to  the  extent  of  the  loss,*  and  though  the  pledgee  has  converted 
the  property  pledged  by  an  unlawful  sale  it  has  been  declared  that 
he  can  maintain  an  action  for  money  lent  and  recover  the  amount 
of  the  debt  less  the  amount  realized  by  the  sale  if  the  defendant 
pleads  this  in  set-off.'  There  are,  however,  decisions  to  the  effect  that 
a  pledgee  having  lost  the  property  pledged  to  him  <jannot  recover 
the  debt  without  showing  that  the  loss  was  not  attributable  to  any 
want  of  necessary  care  on  his  part.®  Some  authorities  apparently 
take  the  view  that  in  an  action  upon  the  debt,  a  claim  for  the  value 
of  the  pledge  is  not  available  to  the  pledgor  as  a  defense  by  way  of 
set-off  or  recoupment,®  but  it  is  generally  held  that  the  defendant 
may  set  up  a  wrongful  conversion  of  the  pledge  or  any  loss  occa- 

19.  Robinson  v.  Hurley,  11  la.  410,   99  Am.  Dec.  641,  1  Am.  Rep.  209. 
79  Am.  Dec.  497  and  note ;  De  Cordova       Note :  32  A.  S.  R.  727. 

V.  Bamum,  130  N.  Y.  615,  29  N.  E.  4.  See  supra,  par.  27. 

1099,  27  A.  S.  R.  638  and  note.  5.  Raynolds    v.    Carter,    12    Leigh 

Notes:  79  Am.  Dec.  500;  32  A.  S.  (Va.)  166,  37  Am.  Dec.  642. 

R.  727;  73  A.  S.  R.  566.  6.  Cooper  v.  Simpson,  41  Minn.  46, 

20.  Note:  79  Am.  Dec.  500.  42  N.  W.   601,  16  A.   S.  R.   667,  4 

1.  Lewis  V.  United  States,  92  U.  S.   L.R.A.  194. 

618,  23  U.  S.  (L.  ed.)  513;  Cumnock  7.  Cumnock   v.   Newburyport   Inst. 

9.   Newburyport   Inst,   for   Sav.,   142  for  Sav.,  142  Mass.  342,  7  N.  E.  869, 

Mass.  342,  7  N.  E.  869,  56  Am.  Rep.  56  Am.  Rep.  679. 

679;  Wallace  v.  Finnegan,  14  Mich.  8.  Crocker  v.  Monroe,  18  La.  553, 

170,  90  Am.  Dec.  243.  36  Am.  Dec.  660. 

Note :  79  Am.  Dec.  500.  Note :  42  Am.  Dec.  93. 

2.  Wallace   v.   Finn^an,   14  Mich.  9.  Winthrop  Sav.  Bank  v.  Jackson^ 
170,  90  Am.  Dec.  243.  67  Me.  570,  24  Am.  Rep.  56. 

3.  Bumheimer  v.  Hart,  27  la.  19,  Note :  79  Am.  Dec.  500. 
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sioned  by  the  negligence  of  the  pledgee  by  way  of  a  defense,  ^^  and  it 
has  been  said  to  be  incumbent  on  the  plaintiff  in  such  action,  either 
to  produce  the  collateral  security,  or  account  satisfactorily  for  its 
nonproduction.**  Where,  however,  collaterals  have  never  been  in 
the  possession  or  control  of  the  creditor,  but  have  been  placed  by 
the  debtor  in  the  hands  of  a  third  person  appointed  by  himself,  the 
creditor  may  recover  on  the  principal  security,  though  the  collaterals 
are  not  accounted  for.^*  If  the  pledgee  attaches  the  property  pledged, 
in  an  action  upon  the  debt  which  the  pledge  was  given  to  secure, 
this  is  held  to  be  in  general  a  waiver  of  his  lien,*'  but  he  may  attach 
property  of  the  debtor  other  than  that  pledged  without  waiving  his 
lien.**  In  some  states,  the  continued  existence  of  the  collateral  secu- 
rity has  been  held  to  suspend  the  running  of  the  statute  of  limita- 
tions and  to  prevent  its  operating  against  the  maintenance  of  any 
action  on  the  original  debt,*^  but  it  is  generally  held  that  a  deposit 
of  collaterals  does  not  have  such  effect.** 

48.  Power  to  Sell  without  Judicial  Process. — The  power  to  sell  is, 
ordinarily,  incident  to  the  pledge  and^a  part  of  the  security  of  the 
debt,  and  consequently  follows  the  debt  into  whosesoever  hands  it 
may  come,*'  and  it  is  well  settled  that  in  the  absence  of  any  special 
agreement  to  the  contrary,  and  where  there  is  nothing  in  the  nature 
of  the  pledge  inconsistent  with  such  intention  in  the  parties,  the 
pledgee  may  upon  default  proceed  to  sell  the  property,  without  judi- 
cial process,  upon  giving  reasonable  notice  to  the  debtor  to  redeem.*® 

10.  Ft  Dodge  First  Nat.  Bank  v.       15.  Note:  32  A.  S.  R.  716. 
O'ConneD,  84  la.  377,  51  N.  W.  162,       16.  Hartranft's  Estate,  153  Pa.  St. 
35  A.  S.  R.  313  and  note;  Cumnock  v.  530,  26  Atl.  104,  34  A.  S.  R.  717.  And 
Newburj^ort  Inst,  for  Sav.,  142  Mass.   see  supra,  par.  23. 

342,  7  N.  E.  869,  56  Am.  Rep.  679;  17.  White  v.  Phelps,  14  Minn.  27, 

Lamberton  v.  Windom,  12  Minn.  232,  100  Am.  Dec.  190. 

90  Am.  Dec.  301  and  note;  Cooper  v.  Notes:  79  Am.  Dec.  501;  4  L.R.A. 

Simpson,  41  Minn.  46,  42  N.  W.  601,  686. 

16  A.  S.  R.  667,  4  L.R.A.  194;  Steams  18.  Easton    v.     (Jerman    American 

V.   Marsh,  4  Denio   (N.  Y.)    227,  47  Bank,  127  U.  S.  532,  8  S.  Ct.  1297,  32 

Am.  Dec.  248;  Montague  v.  Stelts,  37  U.  S.   (L.  ed.)  210;  Christian  v.  At- 

S.  C.  200,  15  S.  E.  968,  34  A.  S.  R.  lantic,  etc.,  R.  Co.,  133  U.  S.  233,  10 

736  and  note.  S.   Ct.  260,  33  U.   S.    (L.  ed.)    589; 

Notes:  79  Am.  Dec.  500;  73  A.  S.  Hall  v.  Page,  4  Ga.  428,  48  Am.  Dec. 

B.  566;  43  L.R.A.  766.  235;  Rozet  v.  McClellan,  48  111.  345, 

And    see   generally,    Sbt-Ost    and  95  Am.  Dec.  551;  Guinzborg  y.  H.  W. 

CouKTERCLAiM.  Downs  Co.,  165  Mass.  467,  43  N.  E. 

11.  Montague  v.  Stelts,  37  S.  C.  200,  195,  52  A.  S.  R.  525;  Feige  v.  Burt, 
15  S.  E,  968,  34  A.  S.  R.  736  and  118  Mich.  243,  77  N.  W.  928,  74  A.  S. 
note.  R.  390 ;  White  v.  Phelps,  14  Minn.  27, 

Note:  79  Am.  Dec.  500.  100  Am.  Deo.  190;  Palmer  v.  Mutual 

12.  Note:  73  A.  S.  R.  567.  L.  Ins.  Co..  114  Minn.  1,  130  N.  W. 

13.  Note:  79  Am.  Dec.  501.  And  250,  Ann.  Cas.  1912B  957;  Smith  v-^ 
see  supra,  par.  21.  Craig,  211  N.  Y.  456,  105  N.  E.  798, 

XL  Note:  79  Am.  Dec.  501.  Ann.  Cas.  1915B  937;  Donald  v.  Snck- 

687 


§  48  PLEDGE  21  B.  C.  L. 

and  may  apply  the  proceeds  of  such  sale  to  the  payment  of  the  debt; 
the  surplus,  if  any,  going  to  the  pledgor.^*  If,  however,  the  collateral 
consists  of  choses  in  action  collectable  by  suit,  the  holder's  remedy 
upon  them  is  generally  restricted  to  such  suit.  He  is  not,  unless 
express  authority  to  that  effect  has  been  conferred  upon  him  by  the 
pledgor,  entitled  to  sell  them.*^  It  is  his  duty  to  collect  the  paper 
when  it  falls  due,  apply  enough  of  the  proceeds  to  pay  his  debt,  and 
return  the  balance  to  the  pledgor.^  The  reason  why  a  holder  of 
choses  in  action  as  collateral  is  ordinarily  not  allowed  to  sell  them 
but  is  required  to  proceed  to  collect  them  by  suit,  if  necessary,  is  that 
they  are  not  presumed  to  be  readily  marketable  or  to  have  a  market 
value,  and  their  sale  would  probably  expose  the  pledgor  to  needless 
loss,  and  for  want  of  their  ascertainable  market  value,  it  would  rarely 
be  possible  to  know  whether  they  had  sold  for  a  fair  price  or  not.* 
With  respect  to  choses  in  action  having  an  ascertainable  market  value, 
the  reason  for  the  rule  does  not  exist  and  the  rule  is  therefore  inappli- 
cable,* and  as  a  general  rule  where  stock  or  bonds  of  a  corporation, 
or  like  securities  other  than  ^nercantile  paper,  are  pledged  as  collat- 
eral security  for  a  debt,  and  the  debt  is  past  due,  the  pledgee  may 
sell  the  stock  or  bonds  as  the  readiest  mode  of  collection,  upon  giving 
reasonable  notice  to  the  pledgor  to  redeem,  and  of  the  time  and  place 
of  sale.  The  only  way  to  realize  on  such  securities  is  by  a  sale, 
and  it  is  a  fair  presumption  that  the  parties  contemplated  a  sale  of 
them,  after  demand  and  due  notice,  in  case  the  debt  for  which  tliey 
were  pledged  should  not  be  punctually  paid.*    Even  in  the  case  of 

lin^,  L.  R.  1  Q.  B.  585,  35  L.  J.  Q.  B.  1912B  957;  Morris  Canal,  etc.,  Co.  v. 

232,  14  L.  T.  N.  S.  772,  15  W.  R.  13,  Fisher,  9  N.  J.  Eq.  667,  64  Am.  Dec. 

21  Eng.  Rul.  Cas.  301  and  note;  To-  423  and  note;  Diller  v.  Brubaker,  52 

ronto  General  Trusts  Corp.  v.  Central  Pa.  St.  498,  91  Am.  Dec.  177;  Moses 

Ontario  R.  Co.,  10  Ont.  L.  Rep.  347,  v.   Grainier,  106   Tenn.  7,  58  S.   W. 

4  Ann.  Cas.  1163.  1067,  53  L.R.A.  857  and  note. 

Notes:  79  Am.  Dec.  501;  32  A.  S.  Notes:  79  Am.  Dec.  602;  32  A.  S. 

R.  730.  R.  728 ;  4  L.R. A.  586. 

19.  Peacock  v.  Phillips,  247  111.  467,  1.  Joliet  Iron,  etc.,  Co.  v.  Scioto 
93  N.  E.  415,  32  L.R.A.(N.S.)  42  and  Fire  Brick  Co.,  82  lU.  584,  25  Am. 
note;  Palmer  v.  Mutual  L.  Ins.  Co.,  Rep.  341;  Peacock  v.  Phillips,  247  111. 
114  Minn.  1, 130  N.  W.  250,  Ann.  Cas.  467,  93  N.  E.  415,  32  L.R.A.(N.S.)  42. 
1912B  957.  Note :  79  Am.  Dec.  502  et  seq. 

Note:  69  Am.  Dec.  242.  And  see  supra,  par.  29  et  seq. 

20.  Joliet  Iron,  etc.,  Co.  v.  Scioto  2.  Cleghom  v.  Minnesota  Title  Ins., 
Fire  Brick  Co.,  82  III.  548,  25  Am.  etc.,  Co.,  57  Minn.  341,  59  N.  W.  320, 
Rep.    341;    Peacock   v.    Phillips,   247  47  A.  S.  R.  615. 

111.  467,  93  N.  E.  415,  32  L.R.A.(N.S.)  Notes:  32  A.  S.  R.  728;  53  L.R.A. 
42    and    note;    White   v.    Phelps,    14  860. 

Minn.  27,  100  Am.  Dec.  190;  Cleghom  3.  Notes:  79  Am.  Dec.  504;  32  A. 
V.  Minnesota  Title  Ins.,  etc.,  Co.,  57   S.  R.  728. 

Minn.  341,  59  N.  W.  320,  47  A.  S.  R.  4.  Donohoe  v.  Gamble,  38  Cal.  341, 
615;  Palmer  v.  Mut.  L.  Ins.  Co.,  114  99  Am.  Dec.  399;  Old  Dominion  Bank 
Minn.   1,  130  N.  W.  250,  Ann.   Cas.   v.  Dubuque,  etc.,  R.  Co.,  8  la.  277,  74 
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bills  and  notes  authority  to  sell  may  be  given  by  the  contract  of 
pledge,'  but  where  there  is  a  contract  for  such  a  sale  of  securities 
on  default  in  payment  of  the  debt  secured,  the  right  to  sell  is  con- 
ferred not  by  the  law,  but  by  the  contract,  and  is  to  be  exercised 
according  to  the  contract.* 

49.  Discretion  of  Pledgee  as  to  Sale. — It  is  the  well  settled  gen- 
eral rule  that  a  pledgee,  though  entitled  to  do  so,  is  not  bound  to 
sell  the  pledge  at  the  maturity  of  the  debt,  but  may  sell  or  not  at 
his  option,'  and  in  the  absence  of  any  agreement  requiring  the 
pledgee  of  property  to  sell  it  on  the  maturity  of  the  debt  he  cannot 
be  held  liable  for  a  depreciation  in  the  value  of  the  property  occur- 
ring after  the  maturity  of  the  debt  secured  by  the  pledge.*  The 
pledgor  having  the  right  of  redemption,  he  must  redeem  and  sell 
the  pledged  property  himself  if  he  wishes  to  avoid  loss  by  deprecia- 
tion.* The  contract  of  pledge  may  make  it  the  duty  of  the  pledgee 
to  sell  within  a  specified  time,  and  his  failure  to  do  so  is  then  such 
breach  of  duty  as  will  render  him  answerable  to  the  pledgor.  In  the 
absence  of  such  contract,  however,  the  pledgor  cannot  make  it  the 
duty  of  the  pledgee  to  sell  merely  by  requesting  or  directing  him  to 
do  so.*®  And  where  it  is  agreed  that  the  pledgee  may  sell  the  stock 
at  his  discretion,  and  without  notice  to  the  pledgor,  the  former  is 
not  bound  to  sell  at  the  request  of  the  latter  immediately  upon 
default  He  may  exercise  his  own  judgment  as  to  the  sale  of  the 
stock,  and  is  liable  only  for  negligence.**  A  sale  of  the  pledge  at 
maturity  of  the  debt  is  not  required,  under  an  instrument  executed 

Am.  Dec.  302;  Henry  Wood's  Sons  Co.  Am.  Dec.  551. 

V.  Schaefer,  173  Mass.  443,  53  N.  E.  Note:  7  Ann.  Cas.  395. 

881,  73  A.  S.  R.  305  and  note;  Feige  8.  Lake  v.  Little  Rock  Trust  Co.,  77 

v.  Burt,  118  Mich.  243,  77  N.  W.  928,  Ark.  53,  90  S.  W.  847,  7  Ann.  Cas. 

74  A.  S.  R.  390;  Morris  Canal,  etc.,  394   and   note,   3   L.R.A.(N.S.)    1199 

Co.  V.  Fisher,  9  N.  J.  Eq.  667,  64  Am.  and  note ;  Rozet  v.  McClellan,  48  111. 

Dec.  423  and  note.  345,  95  Am.  Dec.  551. 

Notes:  79  Am.  Dec.  504;  32  A.  S.  Notes:  79  Am.  Dec.  501;  73  A.  S. 

R.  728,  729;  4  L.R.A.  586;  53  L.R.A,  R.  307;  7  Ann.  Cas.  395. 

857.  9.  Rozet  v.  McClellan,  48  111.  345, 

5.  Peacock  v.  Phillips,  247  111.  467,  95  Am  Dec.  551. 

93  N.   E.  415,  32  L.R.A.(N.S.)    42;  Note:  7  Ann.  Cas.  395. 

Moses  V.  Grainger,  106  Tenn.  7,  58  S.  10.  Henry    Wood*s    Sons    Co.    v. 

W.  1067,  53  L.R.A.  857  and  note.  Schaefer,  173  Mass.  443,  53  N.  E.  881, 

6.  McDowell  v.  Chicago  Steel  73  A.  S.  R.  305  and  note;  White  v. 
Works,  124  111.  491,  16  N.  E.  854,  7  Phelps,  14  Minn.  27,  100  Am.  Dee. 
A.  S.  R.  381;  Peacock  v.  Phillips,  247  190;  Cooper  v.  Simpson,  41  Minn.  46, 
111.  467,  93  N.  E.  415,  32  L.R.A.(N.S.)  42  N.  W.  601,  16  A.  S.  R.  667  and 
42.  note,  4  L.R.A.  194. 

7.  Culver  v.  Wilkinson,  145  U.  S.  Notes:  79  Am.  Dec.  501,  505;  17 
205,  12  S.  Ct.  832,  36  U.  S.  (L.  ed.)  L.RA.  194;  7  Ann.  Cas.  396. 

676;  Rozet  v.  McClellan,  48  111.  345,  95       11.  I^ote:  79  Am.  Dec.  605, 
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by  the  pledgee  to  the  pledgor,  simply  dispensing  with  notice  to  the  lat- 
ter to  redeem  before  sale.^^ 

50.  Necessity  for  Demand  to  Redeem  and  Notice  of  Sale. — ^While 
it  has  been  held  that  if  the  pledge  was  made  without  any  particular 
term,  the  creditor  may  demand  his  debt  at  any  time,^*  it  is  the  well 
settled  general  rule  that  it  is  essential  to  a  valid  sale  of  the  pledge 
without  judicial  process  that  reasonable  notice  to  redeem  shall  be 
given  to  the  pledgor.^*  Notice  to  the  pledgor  of  the  pledgee's  intention 
to  sell  and  of  the  time  and  place  of  sale  is  also  necessary,  unless 
waived  by  agreement  of  the  parties.^*  In  some  instances  in  which  the 
contract  expressly  stipulated  for  notice  to  the  debtor,  it  has  been 
held  that  a  sale  without  such  notice  should  be  sustained  where  it 
had  become  impossible  to  give  it,**  but  the  better  opinion  appears 
to  be  that  in  the  event  of  the  making  of  demand  for  payment  and  the 
giving  of  notice  of  the  sale  to  the  debtor  becoming  impossible,  the  cred- 
itor cannot  proceed  without  them,  but  must  resort  to  a  suit  in  equity 

12.  Robinson  v.  Hurley,  11  la.  410,  21  N.  E.  510,  4  L.B.A.  686  and  note; 
79  Am.  Dec.  497.  Maryland  F.  Ins.  Co.  v.  Dalrymple,  25 

13.  Note :  4  L.R.A.  307.  Md.  242,  89  Am.  Dec.  779 ;  Guinzburg 

14.  McDowell  v.  Chicago  Sted  v.  H.  W.  Downs  Co.,  166  Mass.  467, 
Works,  124  111.  491,  16  N.  E.  854,  7  43  N.  E.  195,  52  A.  S.  R.  626;  Tanna- 
A.  S.  R.  381;  National  Bank  v.  Baker,  hill  v.  Tuttle,  3  Mich.  104,  61  Am. 
128  111.  633,  21  N.  E.  610^  4  L.R.A.  Dec.  480;  Drake  v.  Cloonan,  99  Mich. 
586  and  note;  Drake  v.  Cloonan,  99  121,  67  N.  W.  1098,  41  A.  S.  B.  686; 
Mich.  121,  57  N.  W.  1098,  41  A.  S.  R.  Feige  v.  Burt,  118  Mich.  243,  77  N. 
686;  White  v.  Phelps,  14  Minn.  27,  W.  128,  74  A.  S.  R.  390;  White  v. 
100  Am.  Dec.  190;  Garlick  v.  James,  Phelps,  14  Minn.  27,  100  Am.  Dec. 
12  Johns.  (N.  Y.)  146,  7  Am.  Dec.  190;  Laclede  Nat.  Bank  v.  Richard- 
294  and  note;  Steams  v.  Marsh,  4  son,  156  Mo.  270,  66  S.  W.  1117,  79 
Denio  (N.  Y.)  227,  47  Am.  Dec.  248;  A.  S.  R.  528;  Steams  v.  Marsh,  4 
Glidden  v.  Mechanics'  Nat.  Bank,  53  Denio  (N.  Y.)  227,  47  Am.  Dec.  248 
Ohio  St.  588,  42  N.  E.  995,  43  L.R.A.  and  note  (holding  that  this  is  tme 
737  and  note;  Diller  v.  Brubaker,  52  whether  the  debt  be  due  presently  or 
Pa.  St.  498,  91  Am.  Dec.  177  and  upon  time);  Baker  v.  Drake,  66  N. 
note ;  Jeanes'  Appeal,  116  Pa.  St.  673,  Y.  618,  23  Am.  Rep.  80 ;  Glidden  v. 
11  Atl.  862,  2  A.  S.  R.  624;  White  Mechanics'  Nat.  Bank,  63  Ohio  St 
River  Sav.  Bank  v.  Capital  Sav.  Bank,  688,  42  N.  E.  996,  43  L.R.A.  737  and 
etc.,  Co.,  77  Vt.  123,  59  Atl.  197,  107  note;  Davis  v.  Funk,  39  Pa.  St.  243, 
A.  S.  R.  754.  80  Am.  Dec.  519 ;  Diller  v.  Bmbaker, 

Notes:  47  Am.  Dec.  252;  79  Am.  62  Pa.  St.  498,  91  Am.  Dec.  177  and 

Dec.  501;  32  A.  S.  R.  731,  732;  62  A.  note;  Jeanes'  Appeal,  116  Pa.  St.  573, 

S.    R.   827;   4   L.R.A.   307,   586;    63  11  Atl.  862,  2  A.  S.  R.  624;  White 

L.R.A.  862.  River  Sav.  Bank  v.  Capital  Sav.  Bank, 

15.  Terry  v.  Birmingham  Nat.  Bank,  etc.,  Co.,  77  Vt.  123,  69  Atl.  197,  107 
93  Ala.  599,  9  So.  299,  30  A.  S.  R.  A.  S.  R.  754. 

87;  Rozet  v.  McClellan,  48  111.  345,  Notes:  47  Am.  Dec.  262;  79  Am. 
96  Am.  Dec.  551;  Corbett  v.  Under-  Dec.  501;  32  A.  S.  R.  730,  731;  52  A. 
wood,  83  111.  324,  26  Am.  Rep.  392;  S.  R.  827;  4  L.R.A.  686;  53  L.R.A. 
McDowell  V.  Chicago  Steel  Works,  124  862. 

111.  491,  16  N.  E.  864,  7  A.  S.  R.  381;       16.  Note:  32  A.  S.  R.  73L 
National  Bank  v.  Baker,  128  111.  533, 
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to  foreclose  the  pledge.*'  There  is,  however,  no  doubt  that  a  debtor 
may  waive  the  demand  to  redeem  and  the  notice  of  the  time  and 
place  of  the  sale,**  even  though  required  by  statute,*®  and  that  actual 
notice  of  such  time  and  place  may  render  unnecessary  formal  notice 
f roip  the  pledgee ;  ^^  and  according  to  some  authorities,  the  rule  as 
to  notice  of  sale  and  demand  of  payment  has  no  application  in  cases 
where,  by  the  contract,  a  definite  time  is  fixed  for  the  payment  of 
the  debt.**  On  the  other  hand,  even  where  the  contract  of  pledge 
expressly  provides  for  the  sale  of  collateral  without  notice  it  has  been 
held  by  some  courts  that  such  power  must  not  be  exercised  in  dis- 
regard of  equitable  principles,  and  the  sale  of  a  note  held  as  collat- 
eral to  another,  without  notice  to  the  maker  of  the  principal  note, 
has  been  declared  to  be  illegal  when  made  several  years  after  the 
principal  note  has  matured,  and  when  it  has  been  reduced  to  a  small 
part  of  its  original  amount,  although  it  was  expressly  provided  that  in 
case  of  default  the  collateral  might  be  sold  without  notice.^ 

51.  Manner  of  Sale. — It  is  well  settled  that  in  the  absence  of  any 
controlling  agreement  to  the  contrary,*  where  a  pledgee  elects  to  sell 
the  pledged  property  without  resort  to  judicial  proceedings,  he  must 

17.  Garlick  v.  James,  12  Johns.  19.  Ardmore  State  Bank  v.  Mason, 
(N.  Y.)  150,  7  Am.  Dec.  294;  Stearns  30  Okla.  568,  120  Pac.  1080,  39  L.R.A. 
V.  Marsh,  4  Denio  (N.  Y.)  227,  47  Am.    (N.S.)  292. 

Dec.  248.  20.  Notes:  79  Am.  Dec.  501;  32  A. 

Note :  32  A.  S.  R.  731.  6.  R.  731 ;  53  L.R.A.  863. 

And  see  infra,  par.  64.  21.  Notes:    79    Am.    Dec.    501;    4 

18.  Hayward  v.   Elliot  Nat.  Bank,  L.R.A.  587. 

96  U.  S.  611,  24  U.  S.  (L.  ed.)  855;  22.  Moses  v.  Grainger,  106  Tenn.  7, 

Hiscock  V.  Varick  Bank,  206  U.  S.  28,  58  S.  W.  1067,  53  L.R.A.  857. 

27  S.  Ct.  681,  51  U.  S.  (L.  ed.)  945;  1.  Hayward  v.  Eliot  Nat.  Bank,  96 

McDowell  V.  Chicago  Steel  Works,  124  U.  S.  611,  24  U.  S.  (L.  ed.)  855;  Mc- 

111.  491,  16  N.  E.  854,  7  A.  S.  R.  381;  Dowell  v.  Chicago  Steel  Works,  124  111. 

National  Bank  v.  Baker,  128  111.  533,  491,  16  N.  E.  854,  7  A.  S.  R.  381; 

21  N.  E.  510,  4  L.R.A.  586  and  note;  Peacock  v.  Phillips,  247  lU.  467,  93 

Peacock  v.  Phillips,  247  111.  467,  93  N.  E.  415,  32  L.R.A.(N.S.)  42;  Ard- 

N.  E.  415,  32  L.R.A.(N.S.)  42;  Rob-  more  State  Bank  v.  Mason,  30  Okla. 

inson  v.  Hnrley,  11  la.  410,  79  Am.  568,  120  Pac.  1080,  39  L.R.A. (N.S.) 

Dec.  497  and  note;  Maryland  F.  Ins.  292;  Jeanes'  Appeal,  116  Pa.  St.  573, 

Co.  V.  Dahrymple,  25  Md.  242,  89  Am.  11  Atl.  862,  2  A.  S.  R.  624. 

Dec.  779;  Laclede  Nat.  Bank  v.  Rich-  Notes:  63  L.R.A.  857;  4  Ann.  Cas. 

ardson,  156  Mo.  270,  56  S.  W.  1117,  1167. 

79  A.  S.  R.  528;  Smith  v.  Craig,  211  In  Bryson  v.  Rayner,  25  Md.  424, 

N.  Y.  456,  105  N.  E.  798,  Ann.  Cas.  90  Am.  Dec.  69,  it  is  held  that  if  the 

1915B  937 ;  Glidden  v.  Mechanics'  Nat.  pledgor  of  hypothecated  stock  gives 

Bank,  53  Ohio  St.  588,  42  N.  E.  995,  the  pledgee  written  authority  to  sell 

43  L.R.A.  737  and  note;  Jeanes'  Ap-  such  pledge  in  case  it  is  not  redeemed 

peal,  116  Pa.  St.  573,  11  Atl.  862,  2  at  a  day  specified,  or  to  give  the  same 

A.  S.  R.  624.  "to  any  broker  to  sell  on  that  day," 

Notes:  79  Am.  Dec.  501;  32  A.  S.  and  the  pledge  is  not  redeemed  on  the 

R.  731;  4  L.R.A.  587;  53  KR.A.  857,  day  specified,  a  sale  made  by  a  broker 

868.  thereafter  at  private  sale,  for  the  full 
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sell  at  public  auction,^  and  this  is  expressly  required  by  statute  in 
some  states.'  In  making  the  sale  the  pledgee  must  exercise  reason-' 
able  skill  and  diligence  in  order  to  get  the  value  of  the  property; 
and  this  includes  the  fixing  of  a  reasonable  time  and  place  of  sale,* 
and  while  there  are  few  decisions  with  respect  to  the  giving  of  notice 
to  the  general  public,  it  would  seem  that  the  sale  should  be  preceded 
by  such  public  notice  as  is  ordinarily  given  for  auction  sales  of  like 
property  in  the  same  locality.  Without  some  such  notice  it  is  clear 
that  the  property  must  ordinarily  be  sacrificed  for  want  of  bidders; 
for  to  bring  out  bidders  persons  interested  in  the  class  of  property 
to  be  sold  must  in  some  way  have  their  attention  called  to  the  sale.^ 
A  pledgor  of  stock  having  notice  of  the  time  and  place  of  sale  fixed 
by  his  pledgee,  and  making  no  objection  thereto,  and  taking  no  notice 
thereof,  by  his  silence  will  be  held  to  have  waived  any  objection  exist- 
ing as  to  such  place,  and  the  fact  that  a  pledgee's  sale  of  stock  was  at- 
tended by  but  one  bidder  only  does  not  render  it  invalid.*  If  the  sub- 
ject of  a  pledge  is  divisible,  and  the  pledgee  sells  more  than  is  necessary 
to  satisfy  the  debt,  he  is  liable  in  damages  to  the  pledgor,^  and  the 
pledgor's  acceptance  of  the  surplus  of  such  sale  will  not  defeat  his 
right  to  recover  such  damages,  the  mea,sure  of  which  is  the  difference 
between  the  price  for  which  the  excess  was  sold  and  the  price  neces- 
sarily paid  by  the  pledgor  to  replace  it.* 

52,  Effect  of  Invalid  Sale  Generally. — If  the  sale  as  made  by  the 
pledgee  was  not  authorized,  the  pledgor  may  regard  it  as  a  conver- 

market  price  of  the  stock  at  that  date,  pledgor  he  may  waive  public  sale). 

is  in   conformity  with  the  authority,  Note:  4  Ann.  Cas.  1167. 

and  valid.  4.  Fitzgerald    v.    Blocher,    32   Ark. 

2.  Bryson  v.  Rayner,  25  Md.  424,  742,  29  Am.  Rep.  3;  Guinzburg  v.  H. 

90  Am.  Dec.  69;  Covell  v.  Loud,  135  W.  Downs  Co.,  166  Mass.  467,  43  K 
Mass.  41,  46  Am.  Dec.  446;  Guinzburg  E.  195,  52  A.  S.  R.  525. 

V.  H.  W.  Downs  Co.,  165  Mass.  467,  5.  Bryson  v.  Rayner,  25  Md.  424, 
43  N.  E.  195,  52  A.  S.  R.  525;  Drake  90  Am.  Dec.  69;  Laclede  Nat.  Bank  v. 
V.  Cloonan,  99  Mich.  121,  57  N.  W.  Richardson,  156  Mo.  270,  56  S.  W. 
1098,  41  A.  S.  R.  586;  Dykers  v.  Al-  1117,  79  A.  S.  R.  528  (holding  that 
len,  7  Hill  (N.  Y.)  497,  42  Am.  Dec.  due  notice  to  the  public  must  be  given 
87 ;  Diller  v.  Brubaker,  52  Pa.  St.  498,  notwithstanding  a  waiver  of  notice  so 

91  Am.  Dec.  177  and  note;  Jeanes'  Ap-  far  as  the  pledgor  was  concerned), 
peal,  116  Pa.  St.  573,  11  Atl.  862,  2       Note:  32  A.  S.  R.  730. 

A.  S.  R.  624;  Toronto  General  Trust  6.  Guinzburg  v.  H.  W.  Downs  Co., 

Corp.  V.  Central   Ontario  R.  Co.,  10  165  Mass.  467,  43  N.  E.  195,  52  A.  S. 

Ont.  L.  Rep.  347,  4  Ann.  Cas.  1163  R.  525. 

and  note.  7.  Fitzgerald    v.    Blocher,    32   Ark. 

Notes:  79  Am.  Dec.  501;  32  A.  S.  742,   29   Am.   Rep.   3    (state  scrip); 

R.  730;  4  L.R.A.  586.  Masonic  Sav.  Bank  v.  Bang,  84  Ky. 

3.  Ardmore  State  Bank  v.  Mason,  135,  4  A.  S.  R.  197  (corporate  stock). 
30  Okla.  568,  120  Pac.  1080,  39  L.R.A.  8.  Fitzgerald  v.  Blocher,  32  Ark. 
(N.S.)  292  (holding,  however,  that  the  742,  29  Am.  Rep.  3. 

statute  being  for  the  benefit  of  the 
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sion,  and  recover  damages  therefor.*  The  pledgee  will  be  liable  to 
the  pledgor  for  the  difference  between  the  debt  and  the  value  of 
the  securities  sold  by  him.^^  The  pledgor  may,  however,  be  estopped 
by  subsequent  conduct,  as  by  laches  or  by  ratification,  from  repu- 
diating the  sale.^^  The  question  whether  a  pledgor  has  ratified  a 
sale  or  waived  a  conversion  is  one  of  fact  depending  generally  upon 
all  the  facts  of  each  particular  case,  and  particularly  upon  the  ques- 
tion whether  he  had  knowledge  of  the  facts  at  the  time  of  the  acts 
alleged  to  constitute  a  ratification  or  waiver.^*  Thus,  where,  in 
order  to  obtain  an  advantageous  sale,  the  pledge  was  sold  privately 
for  more  than  its  value,  and  the  owners  of  the  pledge  and  all  parties 
interested  had  actual  notice,  and  approved  the  sale  and  participated 
in  it,  the  sale  was  held  to  be  valid.^'  And  a  sale  of  a  pledge  by  a 
pledgee  cannot  be  avoided  on  the  ground  that  no  demand  was  made 
on  the  pledgor  for  payment,  and  that  the  pledgee  did  not  give  the 
pledgor  any  notice  of  the  time  and  place  of  sale,  and  that  the  sale 
was  not  at  a  public  auction,  where  the  pledgor  attended  the  sale  and 
did  not  object  to  it,  but  made  a  bid,  and  after  the  sale  the  pledgor 
with  the  pledgee  and  purchaser  joined  in  drinking  in  celebration 
of  the  sale,  and  the  sale  was  held  in  a  room  which,  though  generally 
open  only  to  members  of  a  board  of  trade,  was  open  to  the  public 
at  the  time  of  the  sale.^^  And  a  pledgor  whose  property  was  pledged 
with  power  of  sale  to  the  pledgee,  who  exchanges  the  same  for  other 
property,  who  brings  an  action  for  the  recovery  of  the  property  taken 
by  the  exchange,  thereby  sufficiently  ratifies  the  exchange;  but  if 
he  brings  suit  to  recover  the  original  property  it  amounts  to  a  repu- 
diation thereof.**  A  fraudulent  sale  of  pledged  property  by  the 
pledgee  does  not  invest  the  purchaser  with  title,  so  as  to  affect  the 
rights  of  the  pledgor,**  and  if  a  pledgee  notifies  the  pledgor  that 
he  has  sold  the  pledged  property  and  pays  him  the  balance  claimed 
to  be  left  after  paying  the  debt  for  which  the  property  was  pledged, 
but,  as  a  matter  of  fact,  the  pledgee  retains  possession  and  has  not 

9.  Whipple   V.   Dutton,   175   Mass.  11.  Hayward  v.  Eliot  Nat.  Bank,  96 
365,  56  N.  E.  581,  78  A.  S.  R.  501;  U.  S.  611,  24  U.  S.  (L.  ed.)  855. 
Davis  V.  Funk,  39  Pa.  St.  243,  80  Am.  Notes:  79  Am.  Dec.  501;  53  L.R.A. 
Dec.  519.  865,  867. 

Notes:  32  A.  S.  R.  731;  53  L.R.A.       12.  Note:  43  L.R.A.  760. 
865  et  seq.  13.  Note:  79  Am.  Dec.  502. 

10.  Fitzgerald  v.  Blocher,  32  Ark.  ,     14.  Notes:    79   Am.    Dec.    502;    43 
742,  29  Am.  Rep.  3.  L.R.A.  760. 

Note:  53  L.R.A.  865.  16.  Strong  v.  Adams,  30  Vt.  221, 

As  to  the  right  of  the  pledgee  to  73  Am.  Dec.  305. 

recoup  the  amount  of  his  debt  when  16.  Norton  v.  Baxter,  41  Minn.  146, 

sued  for  conversion,  see  supra,  par.  39.  42  N.  W.  865,  16  A.   S.  R.  679,  4 

Generally  as  to  the  effect  of  compro-  L.R.A.  305. 
mise  by  the  pledgee,  see  supra,  par.  32. 
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• 
made  any  sale,  unless  to  himself,  such  sale  is  not  ratified  by  the 
receipt  of  such  balance  without  knowledge  of  the  true  facts.*  ^ 

53.  Purchase  by  Pledgee  or  Obligor  on  Collateral. — ^It  is  possible 
by  agreement  between  the  parties  to  authorize  the  pledgee  to  pur- 
chase the  pledged  property  at  a  sale  made  by  himself,*®  and  in  some 
jurisdictions  such  purchase  is  authorized  by  statute,**  but  in  the 
absence  of  such  an  agreement  or  statutory  authority  a  sale  by  the 
pledgee  to  himself,  whether  his  name  is  used  or  the  property  is  bid 
oflf  in  the  name  of  another  for  his  benefit,  may  be  repudiated  by  the 
pledgor,  without  regard  to  the  question  whether  the  sale  was  benefi- 
cial or  otherwise,**^  and,  though  there  are  decisions  apparently  to 
the  contrary,*  it  seems  to  be  established  by  the  great  weight  of  author- 
ity that  such  a  sale,  when  repudiated  by  the  pledgor,  is  not  a  con- 
version, where  no  change  has  occurred  in  the  actual  condition  and 
situation  of  the  property.  The  relation  of  the  parties  remains  the 
same  as  before  the  sale,  the  pledgee  continuing  to  hold  under  the 
contract  of  pledge,  leaving  the  title  to  the  property  and  rights  of 
the  parties  unaffected,  as  though  no  sale  had  been  attempted*  A 
sale  to  the  pledgee  is,  however,  not  absolutely  void,  but  merely  void- 
able at  the  instance  of  the  pledgor,  and  the  latter  may,  as  in  the 
case  of  other  unauthorized  sales,*  elect  to  treat  it  as  valid,*  in  which 
event  the  title  becomes  absolute,  and  the  pledgee  will  be  accountable 
for  the  net  proceeds  of  the  sale.'    And  it  has  been  held  that  such 

17.  Meyer  v.  Leavitt,  82  Neb.  310,  43  L.R.A.  737;  Thomas  v.  Gilbert,  55 
117  N.  W.  698,  130  A.  S.  R.  682.  Ore.  14,  101  Pac.  393,  104  Pac.  888, 

18.  Hayward  v.  Eliot  Nat.  Bank,  96   Ann.  Cas.  1912A  516  and  note. 

U.  S.  611,  24  U.  S.  (L.  ed.)  855;  His-  Notes:  79  Am.  Dec.  502;  136  A.  S. 

cock  V.  Varick  Bank,  206  U.  S.  28,  27  R.  811;  53  L.R.A.  857,  864;  Ann.  Cas. 

S.  Ct.  686,  51  U.  S.  (L.  ed.)  945,  af-  1912A  525. 

firming  In  re  Mertens,  144  Fed.  818,  1.  Maryland  F.  Ins.  Co.  v.  Dalrym- 

75  C.  C.  A.  548 ;  Peacock  v.  Phillips,  pie,  25  Md.  242,  89  Am.  Dec.  779. 

247  111.  467,  93  N.  E.  415,  32  L.R.A.  Note:  Ann.  Cas.  1912A  526. 

(N.S.)    42;    Farmers'   Nat.   Bank   v.  2.  Winchester  v.   Joslyn,   31   Colo. 

Venner,  192  Mass.  531,  78  N.  E.  540;  220,  72  Pac.  1079,  102  A.  S.  R.  30; 

7  Ann.  Cas.  690;  Baker  v.  Drake,  66  Bank  of  Old  Dominion  v.  Dubuque, 

N.  Y.  518,  23  Am.  Rep.  80.  etc.,  R.  Co.,  8  la.  277,  74  Am.  Dec. 

Notes:  79  Am.  Dec.  502;  32  A.  S.  R.  302;  Glidden  v.  Mechanics'  Nat.  Bank, 

731;  53  L.R.A.  864;  Ann.  Cas.  1912A  53   Ohio   St.  588,  42  N.  E.  995,  43 

526.  L.R.A.  737  and  note;  Thomas  v.  Gil- 

19.  Notes:  136  A.  S.  R.  811;  Ann.  bert,  55  Ore.  14, 101  Pac.  393, 104  Pac. 
Cas.  1912A  525.  888,  Ann.  Cas.  1912A  516  and  note. 

20.  Winchester  v.  Joslyn,  31  Colo.  Notes:  79  Am.  Dec.  503;  32  A.  S. 
220,  72  Pac.  1079,  102  A.  S.  R.  30;  R.  731;  136  A.  S.  R.  811;  53  L.R.A. 
Bank  of  Old  Dominion  v.  Dubuque,  858,  864;  Ann.  Cas.  1912A  525,  526. 
etc.,  R.  Co.,  8  la.  277,  74  Am.  Dec.  3.  See  supra,  par.  52. 

302;  Maryland  F.  Ins.  Co.  v.  Dalrym-       4.  Thomas  v.   Gilbert,  65  Ore.   14, 
pie,  25  Md.  242,  89  Am.  Dec.  779 ;   101  Pac.  393,  104  Pac.  888,  Ann.  Cas. 
Bryson  v.  Rayner,  25  Md.  424,  90  Am.   1912A  516  and  note. 
Dec.  69;  Glidden  v.  Mechanics'  Nat.       Note:  Ann.  Cas.  1912A  525. 
liank,  53  Ohio  St.  588,  42  N.  E.  995,       6.  Glidden  v.  Mechanics'  Nat  Bank, 
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election  to  affirm  should  be  presumed  and  held  to  be  irrevocable  if 
the  pledgor,  with  full  knowledge  of  the  facts  rendering  the  sale 
invalid,  delays  for  an  unreasonable  time  to  proceed  against  it,  or 
to  take  any  meastires  to  set  it  aside  and  to  recover  the  property.* 
Precisely  what  inaction  or  laches  constitutes  an  irrevocable  ratification 
cannot  be  stated,  but  it  is  clear  that  time  alone,  and  sometimes  a  short 
time,  without  objection  on  the  part  of  the  pledgor,  may  be  sufficient 
to  entitle  the  purchasing  pledgee  to  hold  the  property  free  from  the 
contract  of  pledge.'  Ratification  by  a  pledgor  of  the  purchase  of  the 
pledged  property  by  the  pledgee  at  his  own  sale  does  not  require 
a  consideration  or  the  elements  necessary  to  make  a  new  contract.® 
Though  the  ordinary  remedy  of  a  dissatisfied  pledgor  is  by  some  pro- 
ceeding to  set  aside  the  sale  or  to  compel  the  application  of  the  pledged 
property  to  the  payment  of  the  debt  by  some  unobjectionable  pro- 
ceeding, yet  if  the  purchasing  pledgee  has  sold  the  property  to  a 
third  person,  then  an  action  may  be  maintained  against  him  for  its 
value.*  A  pledgee  is  not  guilty  of  conversion  of  stock  pledged  to  him, 
if  he  sells  it  without  giving  notice  to  the  pledgor  and  reports  the  sale  as 
being  made  to  another  person,  who  surrenders  the  certificate  and 
obtains  new  ones  in  his  own  name,  if  such  person  never  paid  any- 
thing, and  his  name  was  used  by  the  pledgee  to  eflFect  the  sale  for 
the  latter's  interest,  and  the  stock  was  always  in  the  possession  of 
such  pledgee,  and  he,  on  learning  that  the  sale  was  invalid  for  want 
of  notice  to  the  pledgor,  thereafter  gave  new  notice  to  the  latter, 
and  under  such  notice  sold  the  stock  and  applied  the  proceeds  towards 
the  payment  of  the  debt  secured  by  the  pledgor.**  If  the  sale  is  to 
the  obligor  on  the  collateral  it  will  be  treated  as  an  unauthorized 
compromise  of  that  debt,  and  the  obligor  may  also  be  held  liable 
for  the  balance  of  the  collateral.** 

54.  Judicial  Sale. — Formerly,  at  common  law,  a  pledge  could  not 
be  sold  in  the  absence  of  a  special  agreement  to  the  contrary,  except 

53  Ohio   St.   588,  42  N.  E.  995,  43       Notes:  79  Am.  Dec.  502;  32  A.  S. 

L.R.A.  737  and  note.  R.  731;  136  A.  S.  R.  812. 
6.  Marsh  v.  Whitmore,  21  Wall.  178,       7.  Hayward  v.  Eliot  Nat.  Bank,  96 

22  U.  S.  (L.  ed.)  482;  Hayrvard  v.  U.  S.  611,  24  U.  S.  (L.  ed.)  855;  Hill 
Eliot  Nat.  Bank,  96  U.  S.  611,  24  U.  v.  Finigan,  77  Cal.  267,  19  Pac.  494, 
S.  (L.  ed.)  855;  Lacombe  v.  Forstall,  11  A.  S.  R.  279. 

123  U.  S.  562,  8  S.  Ct.  247,  31  U.  S.  Note :  136  A.  S.  R.  812. 

(L.  ed.)    255;    Gilmer  v.   Morris,  80  8.  Hill  V.  Finigan,  77  Cal.  267,  19 

Ala.  78,  60  Am.  Rep.  85;  Hill  v.  Fini-  Pac.  494,  11  A.  S.  R.  279. 

gan,  77  Cal.  267,  19  Pac.  494,  11  A.  9.  Note:  136  A.  S.  R.  812. 

S.  R.  279;  Winchester  v.  Joslyn,  31  10.  Terry  v.  Birmingham  Nat.  Bank, 

Colo.  220,  72  Pac.  1079,  102  A.  S.  R.  93  Ala.  599,  9  So.  299,  30  A.  S.  R. 

30;   Thomas  v.   Gilbert,   55   Ore.   14,  87. 

101  Pac.  393,  104  Pac.  888,  Ann.  Cas.  11.  Note:  63  L.R.A.  866.    And  sea 

1912A  516  and  note.  supra,  par.  32. 
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imder  a  judicial  decree.**  And  generally  the  right  of  a  pledgee  to 
come  into  equity  to  obtain  a  decree  for  the  sale  of  the  pledge  still 
exists,  in  the  absence  of  any  special  agreement  on  the  subject,  although 
a  valid  sale  may  be  made  without  judicial  action  or  decree.*'  A 
bill  in  equity  to  direct  the  disposition  of  a  pledge  is  said  to  afford 
a  more  complete  remedy  to  the  pledgee  than  his  common  law  right 
to  sell,  since  he  may  thereby  relieve  himself  from  ulterior  questions 
as  to  the  propriety  of  his  course,  to  which  he  might  subject  himself 
if  he  proceeded  to  sell  without  judicial  process,  upon  reasonable  notice 
to  the  debtor  to  redeem.**  And  if  the  subject  of  the  pledge  is  such 
that,  from  its  nature,  it  is  to  be  inferred  with  reasonable  certainty 
that  the  parties  intended  to  restrict  the  pledgee  in  the  exercise  of  his 
powers  to  a  proceeding  in  chancery,  it  has  been  held  that  he  will  not 
be  permitted  to  sell  without  a  decree.**  Proceedings  in  equity  are 
peculiarly  appropriate  where  neither  the  time  of  redemption  nor 
the  manner  and  time  of  sale  are  specified  in  a  contract,  pledging 
corporate  stock  as  collateral  security,  and  the  pledgee's  rights  or 
powers  are  being  questioned  or  denied  by  the  corporation  which 
issued  the  stock  pledged,  itself  claiming  a  priority  of  lien  thereon. 
In  a  court  of  equity,  the  pledgee's  trust  can  be  made  available  with 
proper  regard  for  the  rights  of  all  concerned.**  So  it  may  become 
necessary  to  proceed  in  equity  to  enforce  a  pledge,  for  the  reason 
that  the  pledgor  cannot  be  found  so  as  to  be  served  with  personal 
notice  to  redeem.*'  A  court  of  equity  may,  under  special  circum- 
stances, order  a  judicial  sale  of  commercial  paper  pledged  as  collat- 
eral, as  where  the  pledged  securities  have  a  long  time  to  run,  or  where 
the  pledgor  is  a  nonresident  of  the  state.*®  Thus,  if  the  pledgor  of 
a  note  having  several  years  to  run  becomes  insolvent,  makes  an 
assignment  for  the  benefit  of  creditors,  and  the  pledgee  proves  his 
claim  in  the  insolvency  proceedings,  there  should  be  a  judicial  sale 
of  the  note,  so  that  the  estate  of  the  insolvent  may  be  settled  with- 

12.  Rozet  V.  McClellan,  48  111.  345,       15.  White  v.  Phelps,  14  Minn.  27, 
95  Am.  Dec.  551 ;  Steams  v.  Marsh,   100  Am.  Dec.  190. 

4  Denio  (N.  Y.)  227,  47  Am.  Dec.  248;  16.  White  River  Sav.  Bank  v.  Cap- 
Toronto  Gen.  Trusts  Corp.  v.  Central  ital  Sav.  Bank,  etc.,  Co.,  77  Vt.  123, 
Ontario  R.  Co.,  10  Ont.  L.  Rep.  347,  59  Atl.  197,  107  A.  S.  R.  764. 
4  Ann.  Cas.  1163.  17.  Steams  v.  Marsh,  4  Denio  (N. 
Notes:  79  Am.  Dec.  503;  47  A.  S.  Y.)  227,  47  Am.  Dec.  248;  Garlick  v. 
R.  617.  James,  12  Johns.  (N.  Y.)  146,  7  Am. 

13.  Hall  V.  Page,  4  Ga.  428,  48  Am.  Dec.  294. 

Dec.  235 ;  Tonnahill  v.  Tuttle,  3  Mich.  Notes :  79  Am.  Dec.  503 ;  32  A.  S. 

104,  61  Am.  Dec.  480;  White  River  R.  729;  47  A.  S.  R.  617. 

Sav.  Bank  v.  Capital  Sav.  Bank,  etc.,  18.  Donahoe  v.  Gamble,  38  Cal.  340, 

Co.,  77  Vt.  123,  59  Atl.  197,  107  A,  99  Am.  Dec.  399;  Cleghom  v.  Minne- 

S.  R.  754.  sota  Title  Ins.,  etc.,  Co.,  57  Minn.  341, 

Note:  79  Am.  Dec.  503.  59  N.  W.  320,  47  A.  S.  R.  615. 

14.  Note:  79  Am.  Dec.  503.  Note:  53  L.R.A.  863. 
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out  waiting  for  the  note  to  mature.**  And  in  cases  of  pledge  involving 
indefinite  and  unascertained  charges  and  accounts^  the  security  may 
be  more  appropriately  enforced  by  a  suit  in  equity  and  a  judicial 
sale.*^  If  peiTsonalty  pledged  as  collateral  security  is  taken  from  the 
possession  of  the  pledgee  without  his  knowledge  or  consent,  and  an 
adverse  claim  is  set  up  thereto,  the  pledgee  may,  after  default  made 
in  the  payment  of  the  principal  debt,  maintain  a  bill  in  equity  to 
determine  the  rights  of  the  parties  to  the  property  and  to  enforce 
the  pledge  by  judicial  sale.*  Although  the  pledgor  is  generally  a 
necessary  party  to  a  suit  in  equity  to  enforce  the  pledge,  yet  when 
the  pledgee  files  the  written  consent  of  the  pledgor  that  the  stock 
pledged  as  collateral  security  may  be  sold  imder  judicial  decree,  and 
the  proceeds  applied  first  to  the  payment  of  the  pledgee,  and  the 
remainder  to  the  payment  of  a  subsequently  acquired  lien  of  a  third 
party,  the  necessity  of  making  the  pledgor  a  party  is  dispensed  with.* 
It  has  been  held  that  a  receiver  of  partnership  property,  appointed 
in  a  suit  brought  for  a  dissolution  of  the  partnership,  has  such  an 
interest  in  such  property,  legal  and  equitable,  as  to  make  him  a 
necessary  party  in  an  action  to  foreclose  a  pledgee's  lien  thereon.' 
In  a  suit  in  equity  to  foreclose  a  pledge,  the  defendant  will  not  be 
allowed,  by  way  of  defense,  to  contend  that  he  gave  the  pledge 
with  intent  to  defraud  his  creditors.*  A  judgment  in  favor  of  the 
pledgee  of  a  certificate  of  stock  directing  its  sale  to.  satisfy  the  judg- 
ment merges  the  rights  of  the  pledgee  into  the  judgment,  leaving  him 
only  the  right  to  have  it  enforced  by  the  sale  as  directed,  and  termi- 
nating his  right  to  possession  of  the  certificate.'  In  the  case  of  a. 
sale  under  judicial  foreclosure  instituted  by  the  pledgee,  it  has  been 
Held  that  the  rule  against  purchase  by  the  pledgee  does  not  apply 
and  that  he  may  purchase  the  pledged  property  at  such  a  sale,*  and 
v/iU  not  become  a  trustee  for  the  pledgor  by  reason  of  such  purchase.' 
So  it  has  been  held  that  the  pledgee  of  a  note  and  mortgage  who 
deposits  them  in  a  bank,  where  they  are  seized  and  sold  under  an 
execution  against  the  pledgor,  may  become  the  purchaser  thereof  at 
the  sale.* 

19.  Cleghom  v.  Minnesota  Title  Ins.       4.  Note :  79  Am.  Dec.  503. 

etc.,  Co.,  57  Minn.  341,  59  N.  W.  320,       5.  American  Bonding  Co.  v.  Loeb, 
47  A.  S.  R.  615.  50  Wash.  104,  96  Pac.  692,  126  A.  S. 

20.  Note :  79  Am.  Dec.  503.  B.  891. 

1.  American  Pig  Iron  Storage  War-       6.  Plucker  v.  Teller,  174  Pa.  St.  629, 
rant  Co.  v.  German,  126  Ala.  194,  28  34  Atl.  208,  52  A.  S.  R.  825. 

So.  603,  85  A.  S.  R.  21.  Notes:   53  L.R.A.  864;   Ann.   Cas. 

2.  White  River  Sav.  Bank  v.  Cap-  1912A  525. 

ital  Sav.  Bank,  etc.,  Co.,  77  Vt.  123,  7.  Note:  53  L.R.A.  864. 

69  Atl.  197, 107  A.  S.  R.  754.  8.  Clark  v.  Holland,  72  la.  34,  33 

3.  Denny  v.  Cole,  22  Wash.  372,  81  N.  W.  350,  2  A.  S.  R.  230. 
Pac.  38,  79  A.  S.  R.  940. 
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VII.  Pawnbrokebs 

55.  Definitions. — A  "pawnbroker"  has  been  variously  defined  as 
"any  person  whose  business  or  occupation  it  is  to  take  or  receive,  by 
way  of  pledge,  pawn,  or  exchange,  any  goods,  wares,  or  merchandise, 
or  any  kind  of  personal  property  whatever,  as  security  for  the  repay- 
ment of  money  lent  thereon ; "  "one  who  makes  a  business  of  lend- 
ing money  for  interest,  and  receives  personal  property  as  security 
for  the  payment  of  the  same,"  and  a  "person  who  keeps  a  shop  for 
the  purchase  or  sale  of  goods,  and  takes  goods  by  way  of  security 
for  money  advanced  thereon."  ®  Other  definitions  are  to  be  found 
in  the  various  statutes  regulating  the  business  of  pawnbrokers.** 

56.  Regulation;  Effect  of  Noncompliance  with  Statutes  and  Ordi- 
nances.— The  business  of  pawnbrokers,  because  of  the  facility  it  fur- 
nishes for  the  commission  of  crime  and  for  its  concealment,  comes 
expressly  within  the  control  of  the  police  power  of  the  state  and  is 
properly  subject  to  reasonable  rules  and  regulations,  and  a  very 
clear  abuse  of  this  power  must  be  shown  in  order  to  justify  a  court 
in  declaring  the  regulations  to  be  unreasonable  and  void.  A  full 
treatment  of  the  power  of  municipal  corporations  to  regulate  the  busi- 
ness of  pawnbrokers  and  money  lenders  is  found  elsewhere  in  this 
work.**  Legislation  directed  specifically  against  pawnbrokers  limit- 
ing the  rate  of  interest  on  loans  made  on  property  pledged  as  secu- 
rity has  been  declared  not  to  be  in  violation  of  the  requirement  that 
legislation  shall  be  uniform  in  effect,**  or  of  a  constitutional  prohibi- 
tion of  special  laws  regulating  the  rate  of  interest. *•  According  to 
some  authorities  the  contracts  of  a  pawnbroker  who  attempts  to 
carry  on  his  business  without  a  license  and  without  complying  with 
the  requirements  of  statutes  and  ordinances  as  to  recording  the  con- 
tracts, noncompliance  with  which  is  made  a  misdemeanor,  are  void 
and  he  can  claim  no  lien  upon  the  pledges.**  Others,  however,  hold 
that  statutes  requiring  all  who  loan  money  at  interest  to  pay  a  license 
tax,  and  making  it  a  misdemeanor  to  carry  on  any  trade,  business, 
profession,  or  calling  required  to  be  licensed  without  a  license,  do 
not  render  void  a  mortgage  taken  to  secure  a  loan  made  by  an 
unlicensed  loan  company,  for  the  reason  that  the  transaction  is  not 

9.  Levinson  v.  Boas,  150  Cal.  185,       11.  See    Municipal    Corporations, 
88   Pac.  825,  11  Ann.   Cas.   661,   12  vol.  19,  p.  861  et  seq. 
L.R.A.(N.S.>  575.  12.  Note:  27  L.R.A.(N.S.)  898. 

10.  Chicagro  v.  Hulbert,  118  111.  632,       13.  Ex  parte  Lichtenstein,  67  Cal. 
8  N.  E.  812,  69  Am.  Rep.  400 ;  Levin-   359,  7  Pac.  728,  56  Am.  Rep.  713. 

son  V.  Boas,  150  Cal.  185,  88  Pac.  825,  14.  Levinson  v.  Boas,  150  Cal.  185, 
11  Ann.  Cm.  661,  12  L.R.A.(N.S.)  88  Pae.  825,  11  Ann.  Cas.  661  and 
575.  note,  12  L.R.A.(N.S.)  575. 
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malum  in  se,  and  the  statutes  are  for  the  purpose,  only,  of  providing 
revenue.^' 

15.  Vermont  Loan,  etc.,  Co.  v.  Hoff-  as  to  the  invalidity  of  contracts  in  vio- 
man,  5  Idaho  376,  49  Pac.  314,  95  A.  lation  of  statute,  see  Contracts,  vol. 
S.  K.  186,  37  L.R.A.  509.    Generally  6,  pp.  699-707. 


POISON 

See  Criminal  Law,  vol.  8,  p.  349 ;  Drugs  and  Druggists,  vol.  9,  p.  609. 


POLICE  POWER 

See  Constitutional  Law,  vol.  6,  p.  183 ;  Municipal  Corporations,  vol.  19,  p. 

798. 


POLYGAMY 

See  BiGAHY,  vol.  3,  p.  795 ;  Marriage,  vol.  18,  pp.  387,  412. 
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V.  Recoupment  of  District 

26.  Primary  Duty  of  Relations 

27.  Recovery  from  Relations  for  Support  Furnished 

28.  Duty  Contingent  on  Ability 

29.  Apportionment  of  liability 

30.  liability  of  Pauper 

I.  Introductory 

1.  Scope  of  Article. — ^In  this  article  will  be  treated  the  entire  sub- 
ject of'  indigent  persons  requiring  support  from  others,  including 
liability  for  their  relief,  both  public  and  private;  modes  of  affording 
relief,  taxation  for  their  support  and  sustenance;  settlement  and 
removal  of  paupers  and  the  powers,  duties  and  liabilities  of  those 
officials  commonly  known  as  poor  officers.  A  most  important  topic 
also  covered  might  be  termed  the  determination  of  pauperism,  that 
is,  the  elements  that  are  generally  prerequisite  to  public  relief.  The 
duty  of  support  imposed  by  certain  relationships  will  be  treated  only 
so  far  as  this  duty  has  bearing  on  the  poor  laws,  these  topics  being 
more  fully  considered  elsewhere.*  Other  related  matters  which  are 
treated  elsewhere  are  the  custody  and  support  of  insane  persons,- 
gifts  for  the  relief  of  the  poor  *  and  the  exclusion  of  alien  paupers.* 

2.  General  Principles. — The  care  of  the  state  for  its  dependent 
classes  is  considered  by  all  enlightened  people  as  a  measure  of  its 
civilization,*  and  the  care  of  the  poor  is  generally  recognized  as  among 
the  unquestioned  objects  of  public  duty,*  but  in  spite  of  this,  the  duty 
under  the  common  law  was  purely  moral  and  not  legal.'  There  is 
therefore  no  legal  obligation  at  common  law  on  any  of  the  instru- 
mentalities of  government  to  furnish  relief  to  paupers.  The  obliga- 
tion to  support  such  persons  results  only  from  statute.*   The  reason 

1.  See  Husband  and  Wipe,  vol.  13,  ock,  14  Nev.  202,  33  Am.  Rep.  559; 
p.  1188  et  seq. ;  and  Parent  and  State  v.  Nelson  County,  1  N.  D.  88,  45 
Child,  vol.  20,  p.  686  et  seq.  N.  W.  33,  26  A.  S.  R.  609,  8  L.R.A. 

2.  See  Insanity,  vol.  14,  pp.  56^-  283 ;  Patrick  v.  Baldwin,  109  Wis.  342, 
567.  85  N.  W.  274,  53  L.R.A.  613. 

3.  See  Charities,  vol.  5,  p.  287.  7.  Patrick  v.  Baldwin,  109  Wis.  342, 

4.  See  Aliens,  vol.  1,  p.  829  et  seq.  85  N.  W.  274,  53  L.R.A.  613. 

5.  State  V.  Hallock,  14  Nev.  202,  33  8.  Cerro  Gordo  County  v.  Boone 
Am.  Rep.  559;  Lucas  County  Auditor  County,  152  la.  692,  133  N.  W.  132, 
v.  State,  75  Ohio  St.  114,  78  N.  E.  955,  Ann.  Cas.  1913C  79  and  note,  39 
7  L.R.A.(N.S.)  1196.  L.R.A.(N.S.)  161  and  note;  Wood  v. 

6.  Montgomery  County  v.  Ristine,  Boone  County,  153  la.  92,  133  N.  W. 
124  Ind.  242,  24  N.  E.  990,  8  L.R.A.  377,  Ann.  Cas.  1913D  1070,  39  L.R.A. 
461;  State  v.  Osawkee  Tp.,  14  Kan.  (N.S.)  168;  Patrick  v.  Baldwin,  109 
418,  19  Am.  Rep.  99;  Atchison,  etc.,  Wis.  342,  85  N.  W.  274,  53  L.R.A. 
B.  Co.  V.  Weber,  33  Kan.  543,  6  Pac.  613. 

877,  52  Am.  Rep.  543;  State  v.  Hall-      Note:  9  L.R.A.(N.S.)  1234. 
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for  this  seeming  barbarity  of  the  common  law  was  that  matters  of 
charity  were  thought  more  appropriate  for  the  church.  It  was 
ordained  by  the  ancient  kings  that  "the  poor  should  be  sustained  by 
parsons,  rectors  of  the  church,  and  by  parishioners,  so  that  none  of 
them  die  for  want  or  sustenance."  Later,  and  supposedly  about  the 
time  of  Henry  VIII,  the  law  seems  to  have  made  paupers  a  charge 
on  certain  municipalities,®  and  now  statutes  providing  for  their  care 
out  of  the  public  funds  are  universal.*®  Society  looks  to  no  ulterior 
or  contingent  advantage  from  the  support  of  the  poor.  They  are 
supported  for  their  own  good  exclusively,  and  simply  because  human- 
ity impels  us  to  relieve  their  necessities.  The  case  is  entirely  differ- 
ent from  cases  of  affliction,  such  as  insanity,  blindness  or  deafness  and 
dumbness,  for  there  a  real  public  advantage  is  at  stake  in  the  cure 
of  such  persons,  or  in  their  education  so  as  to  overcome  their  physi- 

9.  Cerro  Gordo  County  v.  Boone  Rep.  259;  State  v.  Nelson  County,  1 
County,  152  la.  692,  133  N.  W.  132,  N.  D.  88,  45  N.  W.  33,  26  A.  S.  R. 
Ann.  Cas.  1913C  79,  39  L.R.A.(N.S.)  609,  8  L.R.A.  283;  Ashland  County 
161.  V.  Richland  County  Infirmary,  7  Obio 

Blackstone,  in  1765,  said :   "The  law  St.  65,  70  Am.  Dec.  49 ;  State  v.  Ho- 

not  only  regards  life  and  member  and  gan,  63  Ohio  St.  202,  58  N.  E.  572,  81 

protec^^s  every  man  in  the  enjoyment  A.  S.  R.  626,  52  LR.A.  863;  Heidle- 

of  them,  but  also  furnishes  him  with  berg  v.  Lynn,  5  Whart.  (Pa.)  430,  34 

everything   necessary   for    their   sup-  Am.  Dec.  566;  Poor  Comers  v.  Gan- 

port.    For  there  is  no  man  so  indigent  sett,  2  Bailey  (S.  C.)  320,  23  Am.  Dec. 

or  wretched,  but  he  may  demand  a  139;  McCook  County  v.  Kammoss,  7 

supply  sufficient  for  all  the  necessa-  S.  D.  558,  64  N.  W.  1123,  58  A.  S.  R. 

ries  of  life  from  the  more  opulent  part  854,    31   L.R.A.    461 ;    Burlington    v. 

of  the  community,  by  means  of  the  Calais,  1  Vt.  385,  18  Am.  Dec.  691; 

several  statutes  enacted  for  the  relief  Waitsfield  v.  Craftsbury,  87  Vt.  406, 

of  the  poor."  89   Atl.  466,  Ann.   Cas.   1916C   387; 

10.  Cook  v.  Bradley,  7  Conn.  57,  18  Chapline  v.  Ohio  County,  7  Leigh 
Am.  Dec.  79;  People  v.  Hill,  163  111.  (Va.)  231,  30  Am.  Rep.  504;  Patrick 
186,  46  N.  E.  796,  36  L.R.A.  634;  v.  Baldwin,  109  Wis.  342,  85  N.  W. 
Montgomery  County  v.  Ristine,  124  274,  63  L.R.A.  613;  Coffeen  v.  Preble, 
Ind.  242,  24  N.  E.  990,  8  L.R. A.  461 ;  142  Wis.  183,  125  N.  W.  964,  20  Ann. 
Cerro  Gordo  County  v.  Boone  County,  Cas.  763  and  note,  27  L.R.A.(N.S.) 

152  la.  692,  133  N.  W.  132,  Ann.  Cas.  1079  and  note;  Sheridan  County  v. 
1913C  79  and  note,  39  L.R.A.  (N.S.)  Denebrink,  15  Wyo.  342,  89  Pac.  7, 
161  and  note ;  Wood  v.  Boone  County,  9    L.R.A.(N.S.)     1234;     West    Ham 

153  la.  92,  133  N.  W.  377,  Ann.  Cas.  Union  v.  Edmonton  Union,  [1908]  A. 
1913D  1070,  39  L.R.A.(N.S.)  168;  C.  1,  10  Ann.  Cas.  29  and  note;  Wad- 
Atchison,  etc.,  R.  Co.  v.  Weber,  33  dington  v.  London  Union,  El.  Bl.  & 
Kan.  543,  6  Pac.  877,  52  Am.  Rep.  El.  370,  96  E.  C.  L.  368,  28  L.  J.  M. 
543;  Portland  v.  Bangor,  65  Me.  120,  C.  113,  22  Eng.  Rul.  Cas.  79i;  Man- 
20  Am.  Rep.  681;  Taunton  v.  Talbot,  Chester  v.  Headlam,  etc.,  R.  Co.,  21  Q. 
186  Mass.  341,  71  N.  E.  785,  1  Ann.  B.  D.  96,  57  L.  J.  M.  C.  89,  22  Eng. 
Cas.  34  and  note;  State  v.  Cornish,  RuL  Cas.  825  and  note;  Rex  v.  CoUett, 
66  N.  H.  329,  21  Atl.  180,  11  L.R.A.  2  B.  &  C.  324,  9  E.  C.  L.  99,  3  DowL 
191;  Hull  V.  Oneida  County,  19  Johns.  &  Ry.  582,  2  L.  J.  K.  B.  44,  23  Eng. 
(N.  Y.)  259,  10  Am.  Dec.  223;  Good-  Rul.  Cas.  1  and  note;  Atty.-Gen.  v. 
ale  V.  Lawrence,  88  N.  Y.  513,  42  Am.  Merthyr  Tydfil  Union,   [1900]   1  Ch. 
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cal  handicaps.**  Another  distinction  may  be  noted  with  respect  to 
^'Mother's  Pension  Laws,"  which  are  supported  on  the  theory  that 
ill  nurture  and  squalid  surroundings  are  likely  to  result  in  the  degen- 
eracy of  the  child  and  necessitate  commitment  to  a  state  institution 
and  that  it  is  more  advantageous  to  the  state  to  anticipate  such  a 
necessity  and  to  supply  the  child's  needs  at  home  and  give  it  the 
advantages  of  maternal  care  and  affection.**  The  care  of  the  poor 
is  usually  delegated  by  the  state  in  its  constitution  or  by  statute 
to  some  subdivision  thereof,  sometimes  the  county,  the  township,  or 
other  district,  and  when  so  delegated  it  becomes  the  duty  of  the  sub- 
division alone.  So  where  the  state  constitution  provides  for  the  care 
of  the  poor  by  the  coimties,  or  other  subdivisions,  the  state  cannot 
establish  and  maintain  a  poor  house  of  its  own.** 

3.  Basis  of  Poor  Laws. — The  poor  laws  of  many  of  the  states  are 
based  on  early  English  statutes.**  But  it  has  been  held  that  the 
early  English  statutes  regulating  the  settlement  of  paupers,  not  being 
adapted  to  the  circumstances  of  the  colonial  condition,  did  not  become 
part  of  the  law  of  the  several  states.**^  At  all  events  the  law  is  purely 
statutory,  and  all  questions  arising  are  questions  as  to  the  construc- 
tion of  statutes.**  In  this  connection  it  has  been  held  that  there 
are  no  equitable  considerations  out  of  which  presumptions  will  arise 
and  that  the  statutes  are  in  no  sense  remedial,  and  are  not  to  be 
modified  or  enlarged  by  construction,  or  apparent  equities,  and  noth- 
ing is  to  be  deemed  to  be  within  the  spirit  and  meaning  of  the  statute 
which  is  not  clearly  expressed  in  words.*'  But  in  other  cases  such 
statutes  have  been  more  liberally  construed.** 

4.  Definitions. — Because  of  the  wording  of  the  statutes  it  is  impor- 
tant to  know  what  is  meant  by  the  terms  "poor,"  "indigent"  and 
"pauper,"  *•     The  word  "poor"  is  used  in  two  senses,  the  one  as 

516,  69  L.  J.  Ch.  299,  23  Eng.  RuL   County,  152  la.  692,  133  N.  W.  132, 

Gas.  14  and  note.  Ann.    Cas.    1913C    79    and    note,    39 

Note:  26  L.R. A.  729.  L.R.A.(N.S.)    161;    Patrick   v.   Bald- 

11.  State  V,  Hallock,  14  Nev.  202,   win,  109  Wis.  342,  85  N.  W.  274,  53 
33  Am.  Rep.  559.  L.R.A.  613. 

12.  State  V.  Klasen,  123  Minn.  382,       Note:  26  L.R.A.  729. 

143  N.  W.  984,  49  L.R.A. (N.S.)  597;  18.  Note:  Ann.  Cas.  1913C  82. 

Cass  County  v.  Nixon,  35  N.  D.  601,  19.  Wood  v.  Boone  County,  153  la. 

161  N.  W.  204,  L.R.A.1917C  897.   See  92,  133  N.  W.  377,  Ann.  Cas.  1913D 

also  Parent  and  Child,  vol.  14,  p.  1070,  39  L.R.A.(N.S.)   168;  State  v. 

275.  Osawkee  Tp.,  14  Kan.  418,  19  Am. 

13.  State  V.  Hallock,  14  Nev.  202,  Rep.  99;  Gk)odale  v.  Lawrence,  88  N. 
33  Am.  Rep.  559.  Y.  513,  42  Am.  Rep.  259;  Coffeen  v. 

14.  Heidleberg  v.   Ljmn,  5   Whart.  Preble,  142  Wis.  183,  125  N.  W.  954, 
(Pa.)  430,  34  Am.  Dec.  566.  20  Ann.  Cas.  753  and  note,  27  L.R.A. 

15.  Com.  V.  Hunt,  4  Mete.  (Mass.)  (N.S.)  1079  and  note;  Rex  v.  Collett, 
111,  38  Am.  Dec.  346.  2  B.  &  C.  324,  9  E.  C.  L.  99,  3  Dowl. 

16.  See  supra,  par.  2.  &  Ry.  582,  2  L.  J.  K.  B.  44,  23  Eng. 
J     17.  Cerro  Gtordo   County  v.  Boone  Rul.  Cas.  1  and  note;   Atty.-Gen.  ▼, 
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opposed  to  the  term  "rich,"*®  the  other  as  indicating. those  who  are 
entirely  destitute  and  helpless,  and  therefore  dependent  on  public 
charity.*  It  is  in  the  latter  sense  only  that  the  term  is  used  in  the 
poor  laws.*  The  term  "pauper"  is  likewise  used  in  two  distinct  senses, 
though  not  so  divergent  as  in  the  case  of  the  term  "poor."  In  the 
one  case  it  is  synonymous  with  tlie  term  "poor  person"  as  understood 
in  the  poor  law,  meaning  one  destitute  and  a  proper  subject  for  public 
aid.'  In  the  other  and  more  technical  sense  it  means  one  who  is 
actually  receiving  public  aid,  one  who  is  eating  the  public  bread.* 
For  general  purposes  the  terms  "poor  person,"  "pauper,"  "indigent" 
and  "destitute"  may  be  regarded  as  synonymous.*  Statutes  relating 
to  the  "family"  of  a  pauper  are  construed  to  mean  those,  and  those 
only,  for  whose  support  and  maintenance  the  law  requires  the  pauper 
to  provide.* 

II.  Pauperism 

5.  Money,  Property  or  Credit. — The  words  "pauper"  and  "indi- 
gent" convey  the  meaning  that  the  person  has  neither  money  nor 
estate,  is  without  credit,  and  is  unable  to  maintain  himself  because 
of  inability  to  work  or  to  obtain  employment,'  and  a  person  who 
has  property  immediately  available  for  his  support  is  not  a  pauper  ® 
and  is  properly  refused  public  aid  as  such.'  But  a  person  may  be 
a  pauper  though  he  has  property  of  his  own,  if  it  is  not  available 
for  his  immediate  relief,*®  or  is  manifestly  disproportionate  to  his 
needs.**    Though  a  person  may  be  poor  and  without  property,  still 

Merthyr  Tydfil  Union,   [1900]   1  Ch.  ment,  see  infra,  par.  6. 

61G,  69  L.  J.  Ch.  299,  23  Eng.  Rul.  8.  Waitsfield  v.  Craftsbury,  87  Vt. 

Cas.  14  and  note.  406,  89  Atl.  466,  Ann.  Cas.  1916C  387 ; 

20.  State  v.  Osawkee  Tp.,  14  Elan.  Wisconsin  Keeley  Institute  Co.  v.  Mil- 

418,  19  Am.  Rep.  99.  waukee  County,  95  Wis.  153,  70  N. 

1.  State  V.   Osawkee  Tp.,  14  Kan.  W.  68,  60  A.  S.  R.  105,  36  L.R.A.  55. 
418, 19  Am.  Rep.  99 ;  Gk>odale  v.  Law-  Notes :  20  Ann.  Cas.  757 ;  27  L.R. A. 
rence,  88  N.  Y.  513,  42  Am.  Rep.  259;  (N.S.)  1079. 

Wisconsin  Keeley  Institute  Co.  v.  Mil-  9.  State  v.   Osawkee  Tp.,  14  Kan. 

waukee  County,  95  Wis.  153,  70  N.  418,    19    Am.    Rep.    99;    Wisconsin 

W.  68,  60  A.  S.  R.  105,  36  L.R.A.  55.  Keeley    Institute    Co.    v.    Milwaukee 

2.  State  V.  Osawkee  Tp.,  14  Kan.  County,  95  Wis.  153,  70  N.  W.  68,  60 
418,  19  Am.  Rep.  99.  A.  S.  R.  105,  36  L.R.A.  55. 

3.  Note:  20  Ann.  Cas.  757.  Notes:  20  Ann.  Cas.  757;  27  L.R.A. 

4.  Rowell  V.  Vershire,  62  Vt.  405,  (N.S.)    1079. 

19  Atl.  990,  8  L.R.A.  708.  10.  Albany  v.  McNamara,  117  N.  Y. 

Notes:  20  Ann.  Cas.  756;  Ann.  Cas.  168,  22  N.  E.  931,  6  L.R.A.  212;  Cof- 

1916C  389;  23  Eng.  Rul.  Cas.  50.  feen  v.  Preble,  142  Wis.  183,  125  N. 

5.  Note :  20  Ann.  Cas.  756.  W.  954,  20  Ann.  Cas.  753  and  note,  27 

6.  Newbury  V.  Brunswick,  2  Vt.  151,  L.R.A.(N.S.)   1079  and  note. 

19  Am.  Dec.  703.  11.  Coffeen  v.  Preble,  142  Wis.  183, 

7.  Note:  20  Ann.  Cas.  757.     As  to  125  N.  W.  954,  20  Ann.  Cas.  753  and 
ability  or  inability  to  obtain  employ-  note,  27  L.R.A.(N.S.)  1079  and  note. 
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if  he  has  credit,  and  by  his  own  promise  to  pay,  or  request,  can  have 
his  condition  relieved,  he  is  not  a  person  entitled  to  relief  under 
the  poor  laws.^*  The  question  as  to  the  sufficiency  of  a  man's  prop- 
erty or  credit  to  take  him  from  the  pauper  class  is  for  the  jury.** 

6.  Possibility  of  Employment. — An  able-bodied  man,  who  can, 
if  he  chooses,  obtain  employment  which  will  enable  him  to  maintain 
himself  and  his  family,  but  refuses  to  accept  that  employment,  is 
not  entitled  to  public  relief,  though  relief  may  properly  be  extended 
to  the  wives  and  children  of  such  men,**  and  in  some  states  there 
are  statutes  providing  that  persons  who  refuse  to  work  and  support 
themselves  when  able  to  do  so  may  be  committed  to  the  work  house,** 
or  otherwise  treated  as  undesirable  citizens.**  No  person,  however, 
may  be  so  committed  merely  on  the  ex  parte  determination  of  over- 
seers, for  such  commitment  would  deprive  such  person  of  his  lib- 
erty without  due  process  of  law  and  so  would  violate  the  fourteenth 
amendment  of  the  federal  constitution.*' 

7.  Poverty  Not  Conclusive. — Something  more  than  absolute  pov- 
erty is  essential  to  charge  the  state  with  the  duty  of  support.*®  A 
person  may  be  ever  so  destitute  of  estate  or  ability  to  earn  a  liveli- 
hood, and  yet  not  be  a  pauper.*®  For  instance  he  may  be  cared  for 
by  the  voluntary  action  of  friends  or  relatives  or  the  duty  to  care 
for  him  may  by  law  be  cast  on  relations,^®  for  it  has  been  held  that 
persons  having  relations  able  to  support  them,  and  willing  or  legally 
liable  to  do  so,  cannot  be  treated  as  paupers.*  But  common  sense 
and  the  prevailing  authorities  hold  that  the  ability  of  a  person  to 
support  a  relation  whom  he  is  legally  bound  to  support  will  not 
deprive  such  person  of  the  right  to  public  aid  if  the  relation  refuses 
or  neglects  to  render  aid  when  needed.^  It  is,  strictly  speaking,  the 
pauper,  and  not  the  poor  man,  who  has  claims  on  public  charity.' 
It  is  not  the  one  who  is  in  want  merely,  but  he  who,  being  in  want, 

12.  Notes:  27  L.R.A.(N.S.)  1079;  18.  State  v.  Osawkee  Tp.,  14  Kan. 
20  Ann.  Cas.  761.  418,    19    Am.    Rep.    99;    Wisconsin 

13.  Coffeen  v.  Preble,  142  Wis.  183,  Keeley  Institute  Co.  v.  Milwaukee 
125  N.  W.  954,  20  Ann.  Cas.  753,  27  County,  95  Wis.  153,  70  N.  W.  68,  60 
L.RA.{N.S.)  1079.  A.  S.  R.  105,  36  L.R.A.  55;  Rex  v. 

14.  Rex  V.  Collott,  2  B.  &  C.  324,  9  CoUett,  2  B.  &  C.  324,  9  E.  C.  L.  99, 
E.  C.  L.  99,  3  Dowl.  &  Ry.  582,  2  L.  3  Dowl.  &  Ry.  582,  2  L.  J.  K.  B.  44, 
J.  K.  B.  44,  23  Eng.  Rul.  Cas.  1;  23  Eng.  Rul.  Cas.  1  and  note;  Attv.- 
Atty.-Gen.  v,  Merthyr  Tydfil  Union,  Gen.  v.  Merthyr  Tydfil  Union,  [1900] 
[1900]  1  Ch.  516,  69  L.  J.  Ch.  299,  23  1  Ch.  516,  69  L.  J.  Ch.  299,  23  Eng. 
Eng.  Rul.  Cas.  14.  Rul.  Cas.  14  and  note. 

15.  Portland  v.  Bangor,  65  Me.  120,  Note:  27  L.R.A.(N.S.)  1079. 

20  Am.  Rep.  681.  19.  Note:  Ann.  Cas.  1916C  389. 

16.  State  V.  Ilogan,  63  Ohio  St.  202,       20.  See  infra,  par.  26. 

58  N.  E.  572,  81  A.  S.  R.  626,  52       1.  Note:  20  Ann.  Cas.  761. 
I..R.A.  863.  2.  Goodale  v.  Lawrence,  88  N.  T. 

17.  Portland  v.  Bangor,  65  Me.  120,  513,  42  Am.  Rep.  259. 

20  Am.  Rep.  681.  8.  Note:  27  L.R.A.(N.S.)   1079. 
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is  unable  to  prevent  or  remove  such  want.  There  is  the  idea  of 
helplessness,  as  well  as  of  destitution.*  Cold  and  harsh  as  the  state- 
ment may  seem,  it  is  nevertheless  true  that  the  obligation  of  the 
state  to  help  is  limited  to  those  who  are  unable  to  help  themselves.* 
To  summarize  it  may  be  said  that  a  person  is  chargeable  as  a  pauper, 
when  he  is  without  means,  and  unable,  on  account  of  some  bodily 
or  mental  infirmity,  or  other  unavoidable  cause,  to  earn  a  livelihood, 
and  has  no  kindred  in  the  state  liable  under  the  statute  for  his  sup- 
port, or  whose  kindred  within  the  state  are  of  insufficient  ability  or 
fail  or  refuse  to  maintain  him.*  But  in  case  of  immediate  and  press- 
ing need,  there  is  no  necessity  of  an  investigation  into  the  ability 
of  relations  to  give  the  support  which  the  very  condition  of  the  desti- 
tute person  shows  has  not  been  given. ^  It  is  immaterial  how  the 
alleged  pauper  is  brought  into  need-,  as  it  is  the  fact  of  the  situation 
and  not  the  method  of  producing  it  that  is  important.  So  the  fact 
that  a  person ^s  want  is  the  result  of  gross  intemperance  does  not  pre- 
vent him  from  securing  relief  as  a  pauper.® 

8.  Who  Are  Paupers, — Since  certain  disabilities  attach  to  paupers, 
it  is  important  to  know  what  constitutes  pauperism  in  its  technical 
sense.  As  above  stated,  a  pauper  is  one  who  is  actually  receiving 
public  relief.^  The  degree  of  public  help  received  seems  immaterial, 
for  persons  have  been  held  to  be  paupers  within  the  poor  laws  although 
partially  able  to  support  themselves.^^  When  any  member  of  the 
legally  constituted  family  is  in  need  of  support,  and  the  legal  head 
of  the  family,  on  whom  the  duty  to  support  the  family  legally  rests, 
is  unable  to  furnish  it,  the  legal  head  of  the  family  becomes  a  pau- 
per, and  the  whole  family  take  their  status  from  him.  And  in  some 
cases  it  is  specifically  provided  by  statute  that  the  parent  of  any 
minor  child,  who  shall  neglect  or  refuse  to  provide  for  his  support, 
and  abandon  him  to  be  supported  as  a  pauper,  shall  thereupon  be 
deemed  to  be  a  pauper,  and,  as  such,  shall  be  subject  to  all  the  pro- 
visions relating  to  paupers.*^    A  minor  child,  however,  is  not  a  pau- 

4.  Wood  V.  Boone  County,  153  la.       Note:  27  L.R.A.(N.S.)  1079. 

92,  133  N.  W.  377,  Ann.  Cas.  1913D  6.  Wood  v.  Boone  County,  153  la. 

1070,  39  L.R.A.(N.S.)   168;   State  v.  92,  133  N.  W.  377,  Ann.  Cas.  1913D 

Osawkee  Tp.,  14  Kan.   418,  19  Am.  1070,  39  L.R.A.(N.S.)    168. 

Rep.  99;  Goodale  v.  Lawrence,  88  N.  Note:  20  Ann.  Cas.  756. 

Y.  513,  42  Am.  Rep.  259;  Re^  v.  Col-  7.  Goodale  v.  Lawrence,  88  N.  Y. 

lett,  2  B.  &  C.  324,  9  E.  C.  L.  99,  3  513,  42  Am.  Rep.  259. 

Dowl.  &  Ry.  582,  2  L.  J.  K.  B.  44,  23  8.  Note :  20  Ann.  Cas.  765. 

En^.  Rul.  Cas.  1  and  note.  9.  See  supra,  par.  4. 

Notes:  27  L.R.A.(N.S.)  1079;  Ann.  10.  Notes:    27   L.R.A.(N.S.)    1080; 

Cas.  1916C  389.  20  Ann.  Cas.  761. 

5.  State  V.   Osawkee  Tp.,  14  Kan.  11.  Rowell  v.  Vershire,  62  Vt.  405, 
418,  19  Am.  Rep.  99 ;  Goodale  v.  Law-  19  Atl.  990,  8  L.R.A.  708. 

rence,  88  N.  Y.  513,  42  Am.  Rep.  259.       Note :  20  Ann.  Cas.  762. 
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per  merely  because  the  child's  parent  is  a  pauper.^*  A  wife  may  be 
in  need  of  immediate  relief  and  entitled  to  support  as  a  pauper 
though  she  is  able  to  earn  her  own  living,  or  if  not  able  to  do  so, 
has  a  husband  who  is  able  to  support  her ;  but  ordinarily  she  cannot 
be  treated  as  a  pauper  if  her  husband  has  property  which  can  be 
applied  to  her  support.*'  It  is  often  a  matter  of  statutory  construc- 
tion as  to  whether  a  person  under  given  conditions  is  a  pauper,  such 
as  a  prisoner,  a  person  who  by  reason  of  a  sudden  illness  or  calamity 
is  without  means  to  secure  medical  attendance,  nursing,  and  mainte- 
nance during  his  illness,  or  persons  to  whom  in  times  of  stress  aid 
has  been  extended,  e.  g.,  the  families  of  soldiers  in  time  of  war;  ** 
and  it  has  been  expressly  provided  that  persons  who  become  needy 
and  are  assisted  with  necessary  food,  medicine,  etc.,  while  in  quaran- 
tine on  account  of  a  contagious  disease,  shall  not  be  considered  pau- 
pers.*** A  person  once  chargeable  to  the  public  for  support,  but 
no  longer  so,  is  not  a  pauper.**  In  some  states  the  statutes  pro- 
vide that  to  constitute  pauper  supplies  so  as  to  constitute  the  recipi- 
ent a  pauper  they  must  be  received  with  knowledge  of  their  nature, 
but  very  slight  evidence  is  sujfficient  to  show  such  knowledge;  and 
under  such  statutes  a  wife  is  a  competent  person  to  make  application 
for  pauper  supplies  for  herself  and  children  without  previous  author- 
ity from  or  a  subsequent  ratification  by  her  husband.*^ 

9.  Determination  of  Pauperism. — The  officers  of  the  poor  where 
the  alleged  pauper  is  living  must  determine  in  the  first  instance 
whether  he  is  really  a  pauper.*®  In  this  connection  their  action  is 
quasi  judicial  in  its  nature,*'  and  their  powers  may  not  be  delegated 
to  others.^®  It  has  been  said  that  where  poor  officers  act  in  good 
faith  and  without  abuse  of  discretion  their  action  is  not  subject 
to  review ;  *  at  least  a  presumption  arises  in  favor  of  their  decision 
as  to  the  necessity  for  extending  aid  to  a  person  in  need.*  But  it  is 
generally  held  that  in  an  action  by  one  town  against  another  to 
recover  the  expense  of  relief  so  furnished,  the  defendant  is  not  bound 
by  the  determination  of  the  overseers  of  the  poor  of  the  plaintiff 
town  that  the  person  given  relief  was  a  patiper,  but  the  question  is 
ordinarily  one  of  fact  for  the  jury.*  It  has  also  been  held,  how- 
ever, in  such  an  action  that  where  persons  having  legal  settlements 

12.  Note:  20  Ann.  Gas.  762.  20.  Cerro  Gordo  Comity  v.  Boone 

13.  Note:  20  Ann.  Gas.  763.  Gounty,  152  la.  692,  133  N.  W.  132, 

14.  Note:  20  Ann.  Gas.  761  et  seq.  Ann.  Gas.  1913C  79,  39  L.R.A.(N.S.) 

15.  Note:  Ann.  Gas.  1916G  390.  161. 

16.  Note :  23  Eng.  Rul.  Gas.  51.  1.  Note :  20  Ann.  Gas.  766. 

17.  Note:  20  Ann.  Gas.  764  et  seq.  2.  Notes:    Ann.    Gas.    1916G    390; 

18.  Note:  20  Ann.  Gas.  766.  Ann.  Gas.  1916D  184. 

19.  Wood  V.  Boone  County,  153  la,  3.  Notes:  27  L.R.A.(N.S.)  1081;  20 
92,  133  N.  W.  377,  Ann.  Gas.  1913D  Ann.  Gas.  766. 

1070,  39  L.R.A.(N.S.)  168. 
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elsewhere  fall  into  distress  and  need  immediate  relief,  overseers  of 
the  poor  are  not  required  to  inquire  whether  such  persons  have  prop- 
erty or  other  means  of  relief,  except  for  the  purpose  of  determining 
whether  they  require  immediate  relief.*  The  motive  of  a  town  in 
furnishing  supplies  to  a  person  within  its  border  may  be  material 
in  determining  whether  the  person  is  a  pauper,  and  when  material 
may  of  course  be  inquired  into.  Thus  in  an  action  by  one  town 
against  another  for  pauper  supplies  furnished  a  person  whose  legal 
settlement  was  in  the  defendant  town,  it  was  held  to  be  immaterial 
whether  the  supplies  were  furnished  with  the  intention  of  making  the 
person  a  pauper  and  incapable  of  gaining  a  legal  settlement  in  the 
plaintiff  town  which  he  had  nearly  done,  provided  he  was  really  in 
need  of  immediate  relief,  but  that  on  the  question  whether  he  was  in 
need  of  immediate  relief  the  jury  might  consider  the  facts  that  the 
person  at  the  time  the  supplies  were  furnished  had  nearly  gained  a 
legal  settlement  in  the  plaintiff  town  and  that  the  plaintiff  town  was 
actuated  by  an  intention  to  prevent  him  from  gaining  such  settle- 
ment.* 

10.  Method  of  Relief. — ^Inasmuch  as  the  subject  is  wholly  statu- 
tor}%*  the  nature  of  the  relief  extended  to  the  poor  in  any  dis- 
trict will  depend  on  the  wording  of  the  particular  statute  there  in 
force.  The  normal  and  usual  mode  of  relief  is  by  means  of  institu- 
tions generally  known  as  poor  houses,  but  some  legislatures  have 
realized  that  prevention  is  better  than  a  cure  and  therefore  have 
passed  statutes  making  outside  relief  pcrmis.«!ible,  or  even  compul- 
sory.^ The  theory  is  that  by  judicious  outside  relief  not  only  is 
suffering  mitigated,  but  the  public  is  benefited  in  that  pauperism  and 
complete  dependency  may  be  prevented.®  In  such  cases  a  distinc- 
tion is  drawn  between  paupers  and  those  in  need  of  merely  tempo- 
rary relief,'  as  for  instance  from  some  calamity  temporary  in  its 
nature  and  effect. ^^    It  is  easy  to  see  that  a  distinction  exists  between 

4.  Note:   27   L.R.A.(N.S.)    1081  et  Atty.-Gen.   v.  Merthyr  Tydfil  Union, 
seq.  [1900]  1  Ch.  516,  69  L.  J.  Ch.  299,  23 

5.  Note:  20  Ann.  Gas.  765  et  seq.  Eng.  Rul.  Gas.  14. 

6.  See  supra,  par.  2.  8.  Wood  v.  Boone  Gounty,  153  la. 

7.  Newcomer  v.  Jefferson  Tp.,  181  92,  133  N.  W.  377,  Ann.  Gas.  1913D 
Ind.  1, 103  N.  E.  843,  Ann.  Gas.  1916D  1070,  39  L.R.A.(N.S.)   168. 

181;    Gerro   Gordo   Gounty  v.   Boone  9.  Goffeen  v.  Preble,  142  Wis.  183, 

County,  152  la.  692,  133  N.  W.  132,  125  N.  W.  954,  20  Ann.  Gas.  753,  27 

Ann.  Gas.  1913G  79,  39  L.R.A.(N.S.)  L.R.A.(N.S.)  1079;  Atty.-Gen.  v.  Mer- 

161;  Wood  V.  Boone  Gounty,  153  Ta.  thyr  Tydfil  Union,  [1900]  1  Gh.  516, 

92,  133  N.  W.  377,  Ann.  Gas.  1913D  69  L.  J.  Gh.  299,  23  Eng.  Rul.  Gas. 

1070,  39  L.R.A.(N.S.)    168;   Opinion  14. 

of  Justices,  182  Mass.  605,  66  N.  E.  10.  Goffeen  v.  Preble,  142  Wis.  183, 

25,  60  L.R.A.  592:  Goffeen  v.  Preble,  125  N.  W.  954,  20  Ann.  Gas.  753,  27 

142  Wis.  183,  125  N.  W.  954,  20  Ann.  L.R.A.(N.S.)  1079. 
Gas.     753,     27    L.R.A.(N.S.)     1079; 
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that  degree  of  poverty  and  indigence  which  will  entitle  one  to  support 
from  the  town  and  that  which*  will  entitle  him  to  temporary  relief 
in  an  emergcncy.^^  For  instance  an  able  bodied  man  in  no  danger 
of  permanent  pauperism  may  be  temporarily  unable  to  find  employ- 
ment and  therefore  unable  to  support  himself  or  his  family ;  *•  and 
so  in  some  cases  it  has  been  made  the  duty  of  the  overseers  of  the 
poor  to  find  employment  for  the  able  bodied  unemployed.*'  Whether 
a  person  is  entitled  to  relief  must  depend  on  the  particular  facts 
of  the  case.  The  comparative  lack  of  property,  the  severity  of  the 
affliction,  the  helplessness  of  the  person  applying  for  relief,  the 
necessity  for  immediate  action,  and  the  availability  of  his  property 
for  conversion  into  cash  or  as  a  basis  for  credit,  as  well  as  the  situa- 
tion of  the  afflicted  with  respect  to  prosperous  and  willing  friends 
and  relations — are  all  to  be  considered.**  Public  charity  is  bestowed 
as  a  duty,  rather  than  as  an  obligation,  and  therefore  the  extent  of 
relief,  and  its  character,  as  well  as  the  necessity  therefor,  are  left 
to  the  discretion  and  judgment  of  the  ofiicers  charged  with  the  care 
of  the  poor.**  But  the  outside  relief  mjist  be  limited  to  a  public  use,** 
for  the  means  to  give  relief  must  be  raised  by  taxation,  and  there 
can  be  no  taxation  save  for  a  public  use.*'  So  it  has  been  held  that 
while  scarcity  of  any  necessary  commodity  may  justify  the  inter- 
vention of  the  authorities  as  agents  of  the  public  to  procure  such 
commodity  which  might  otherwise  be  unobtainable,  no  conditions 
whatever  can  justify  the  setting  up  of  the  public  in  permanent  busi- 
ness in  competition  with  private  industry,  for  this  is  not  a  public 
use  of  the  public  money.*®  The  officers  of  a  poor  district  may  be 
restrained  in  equity  from  applying  poor  funds  to  the  relief  of  per- 
sons not  properly  entitled  thereto.*' 

11.  Coffeen  v.  Preble,  142  Wis.  183,  County,  152  la.  692,  133  N.  W.  132, 
125  IT.  W.  954,  20  Ann.  Cas.  753,  27  Ann.  Gas.  1913C  79,  39  L.R.A.(N.S.) 
L.R.A.(]Sr.S.)  1079;  Atty.-Gen.  v.  Mer-  161;  Wood  v.  Boone  County,  153  la. 
thyi-  Tydfil  Union,  [19001  1  Ch.  516,  92,  133  N.  W.  377,  Ann.  Cas.  1913D 
69  L.  J.  Ch.  299,  23  Eng.  Rul.  Cas.  14.  1070,   39   L.R.A.(N.S.)    168;    Albany 

12.  Atty.-Gen.  v.  Merthyr  Tydfil  v.  McNamara,  117  N.  Y.  168,  22  N.  E. 
Union,  [1900]  1  Ch.  516,  69  L.  J.  Ch.  931,  6  L.R.A.  212. 

299,  23  Eng.  Rul.  Cas.  14.  16.  Opinion  of  Justices,  182  Mass. 

13.  Rex  V.  Collett,  2  B.  &  C.  324,  605,  66  N.  E.  25,  60  L.R.A.  592. 

9  E.  C.  L.  99,  3  Dowl.  &  Ry.  582,  2  17.  See  infra,  par.  17.     As  to  the 

L.  J.  K.  B.  44,  23  Eng.  Rul.  Cas.  1;  limits  of  the  taxing  power  generally, 

Atty.-Gen.   v.'  Merthyr  Tydfil  Union,  see   Taxation. 

[1900]  1  Ch.  516,  69  L.  J.  Ch.  299,  23  18.  Re  Municipal  Fuel  Plants,  182 

Eng.  Rul.  Cas.  14.  Mass.  605,  66  N.  E.  25,  .60  L.R.A.  592. 

14.  Colebrook  v.  Stewartstown,  30  See  Munictpal  Corporations,  vol.  19, 
N.  H.  9,  64  Am.  Dec.  275;  Coffeen  v.  pp.  719-723. 

Preble,  142  Wis.  183,  125  N.  W.  954,  19.  Atty.-Gen.  v.  Merthyr  Tydfil 
20  Ann.  Cas.  753,  27  L.R.A.(N.S.)  Union,  [1900]  1  Ch.  516,  69  L.  J.  Ch. 
1079.  299,  23  Eng.  Rul.  Cas.  14. 

^    15.  Cerro  Gordo   County  ▼.  Boone 
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III.  Poor  Districts  and  Officers 

• 

11.  Legal  Status  of  Poor  Officers. — The  ministerial  work  in  regard 
to  the  relief  of  the  poor  is  delegated  to  local  officials  commonly  known 
as  overseers  or  directors  of  the  poor.  These  officials  are  not  a  corpo- 
ration according  to  the  technical  meaning  of  the  tetm,  but  are 
rather  public  agents  or  trustees.*®  Carrying  out  the  theory  of  agency 
it  is  generally  held  that  property  bought  for  the  support  of  the  poor 
belongs  to  the  county,  and  not  to  the  poor  officers/  and  similarly 
declarations  of  the  overseer  of  the  poor  made  while  executing  the 
duties  of  his  office  are  admissible  against  the  town  on  the  ground 
that  the  overseer  is  the  agent  of  the  town.*  But  for  certain  pur- 
poses poor  officers  have  all  the  rights  and  liabilities  of  corporations.' 
They  may  sue  and  be  sued,*  and  are  liable  for  the  obligations  con- 
tracted by  their  predecessors  in  office.*  It  has  been  held  that  the 
constitutional  provision  for  due  process  of  law  is  violated  by  a  statu- 
tory provision  for  charging  a  town  with  the  maintenance  of  a  pauper 
on  report  of  a  commission  the  members  of  which  are  not  required 
to  take  an  oath,  or  authorized  to  administer  oaths  to  witnesses  appear- 
ing before  them,  or  to  render  any  judgment  in  proceedings  brought 
before  them,  and  whose  report  is  acted  on  by  the  court  without  inde- 
pendent investigation.* 

12.  Powers  of  Poor  Officers. — ^Where  authority  is  conferred  on  sev- 
eral overseers  of  the  poor  they  must  act  jointly,  but  a  majority  may 
decide  and  bind  the  minority.  It  is  therefore  obvious  that  where 
authority  is  conferred  on  two  it  cannot  be  exercised  by  one  without 
the  other's  consent,  because  the  number  does  not  admit  of  a  major- 
ity, and  where  the  statute  provides  for  two  overseers  the  presump- 
tion is  that  there  are  two  until  the  contrary  appears.  But  it  seems 
that  to  prevent  a  failure  of  justice,  where  immediate  action  is  neces- 
sary, no  matter  how  many  overseers  there  may  be,  one  may  act 
alone  if  the  others  are  dead,  absent,  interested  or  for  other  reasons 
inaccessible.  One  of  several  overseers  may,  by  consent  of  the  others, 
act  alone,  as  the  agent  or  deputy  of  all.^  Although  the  adjudication 
that  a  person  is  a  pauper  must  be  made  by  a  majority  of  the  overseers 

20.  Todd  V.   Birdsall,  1  Cow.    (N.    (Va.)  231,  30  Am  Dec.  504. 
Y.)  260,  13  Am.  Dec.  522;  People  v.       4.  Todd  v.  Birdsall,  1  Cow.  (N.  Y.) 
Bennett,  37  N.  Y.  117,  93  Am.  Dec.  260,  13  Am.  Dec.  522;   Chapline  v. 
551.  Ohio  County,  7  Leigh  tVa.)  231,  30 

1.  People  V.  Bennett,  37  N.  Y.  117,  Am.  Dec.  504. 

93  Am.  Dec.  551.  5.  Todd  v.  Birdsall,  1  Cow.  (N.  Y.) 

2.  Burlington  ▼.  Calais,  1  Vt.  385,  260, 13  Am.  Dec.  522. 

18  Am.  Dec.  601.  6.  Church  v.  South  Kingstown,  22 

3.  Todd  V.  Birdsall,  1  Cow.  (N.  Y.)    R.  I.  381,  48  Atl.  3,  53  L.R.A.  739. 
260,  13  Am.  Dec.  522  and  note;  People       7.  Downing  v.  Rugar,  21  Wend.  (N. 
V.  Bennett,  37  N.  Y.  117,  93  Am.  Dec.   Y.)  178,  34  Am.  Dec.  223. 

551;  Chapline  v.  Ohio  County,  7  Leigh 
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of  the  poor,  a  formal  adjudication  is  unnecessary,  and  the  act  of 
one  may  be  subsequently  ratified  by  a  majority  of  the  board.® 

13.  Liability  for  Relief  Furnished. — ^The  question  of  the  liability 
of  a  poor  district  generally  arises  where  relief  to  a  poor  person  has 
been  furnished  either  by  another  district  or  by  an  individual,  and 
reimbursement  is  sought  by  the  district  or  individual  furnishing 
the  relief,*  and  however  equitable  a  claim,  there  can  be  no  recovery 
without  compliance  with  the  statutory  prerequisites.*^  To  what 
extent,  under  what  circumstances,  at  what  place  and  by  what  agen- 
cies poor  persons  shall  be  relieved  at  the  expense  of  the  public  are 
all  purely  legislative  questions,  and  the  courts  cannot  go  further 
than  the  legislative  will  has  been  expressed.**  There  are  no  equities 
between  towns  in  respect  to  caring  for  and  supporting  paupers,  but 
the  whole  matter  is  purely  and  strictly  statutory;  and  where  the 
statute  imposes  no  liability  there  is  none.**  But  very  frequently 
the  statutes  provide  for  relief  for  paupers  applying  for  succor  hav- 
ing a  settlement  in  the  state,  and  if  this  is  afforded  by  a  county 
other  than  of  the  pauper's  settlement,  recovery  may  be  had  of  the 
latter.*'  Some  of  the  early  cases  proceeded  on  the  theory  that  the 
existence  of  a  statutory  duty  on  the  part  of  a  district  to  provide 
for  a  needy  person  raised  an  implied  contract  on  the  part  of  the 
district  to  compensate  any  individual  or  other  district  extending  aid 
to  such  person,**  but  it  is  now  well  settled  that  as  a  general  rule 
the  existence  of  such  statutory  duty  gives  rise  to  no  implied  con- 
tract.** There  is  much  judicial  authority  to  the  eflFect  that  if  one 
furnishes  necessary  relief  to  a  poor  person,  after  notice  to  the  public 
officers  of  the  pauper's  needs  and  neglect  on  their  part  to  perform 
their  duty,  he  may  recover  therefor  as  on  an  implied  contract,  but 
examination  of  these  authorities  reveals  that  they  are  generally  based 

8.  Note :  20  Ann.  Cas.  766.  342,  85  N.  W.  274,  53  L.R.A.  613. 

9.  Newcomer  v.  Jefferson  Tp.,  181  12.  Cerro  Gordo  County  v.  Boone 
Ind.  1,  103  N.  E.  843,  Ann.  Cas.  1916D  County,  152  la.  692,  133  N.  W.  132, 
181;  Cerro  Gordo  County  v.  Boone  Ann.  Cas.  1913C  79,  39  L.R.A.(N.S.) 
County,  152  la.  692,  133  N.  W.  132,  161  and  note. 

Ann.  Cas.  1913C  79,  39  L.R.A.(N.S.)  Note:  26  L.R.A.  729. 

161  and  note;  Wood  v.  Boone  County,  13.  Cerro   Gordo   County  v.   Boone 

153  la.  92,  133  N.  W.  377,  Ann.  Cas.  County,  152  la.  692,  133  N.  W.  132, 

1913D  1070  and  note,  39  L.R.A.(N.S.)  Ann  Cas.  1913C  79,  39  LRJl.(N.S.) 

168 ;  Patrick  v.  Baldwin,  109  Wis.  342,  161. 

85  N.  W.  274,  53  L.R.A.  613.  Note:  26  L.R.A.  729. 

Note:  53  L.R.A.  358.  See  infra,  par.  24. 

10.  Newcomer  v.  Jefferson  Tp.,  181  14.  Note:  39  L.R.A.(N.S.)  163. 
Ind.  1, 103  N.  E.  843,  Ann.  Cas.  1916D  15.  Cerro  Gordo  County  v.  Boone 
181  and  note;  Cerro  Gordo  County  v.  County,  152  la.  692,  133  N.  W.  132, 
Boone  County,  152  la.  692,  133  N.  W.  Ann.  Cas.  1913C  79,  39  L.R.A. (N.S.) 
132,  Ann.  Cas.  1913C  79,  39  L.R.A.  161  and  note;  Patrick  v.  Baldwin,  109 
(N.S.)  161  and  note.  Wis.  342,  85  N.  W.  274,  53  L.R.A.  613, 

11.  Patrick    V.    Baldwin,   109    Wis.  Note:  53  L.R.A.  358. 
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on  statutes  and  so  not  subversive  of  the  general  rule  stated.  Natu- 
rally where  the  statutes  are  even  more  liberal,  recovery  may  be  had 
even  though  no  notice  has  been  given.**  It  is  not  obvious  what  bear- 
ing the  giving  of  notice  can  have  on  the  question  in  the  absence 
of  special  statutory  provisions.  The  cases  generally  hold  that  the 
existence  of  an  emergency  rendering  relief  necessary  before  proper 
steps  can  be  taken  to  charge  the  public,  or  the  refusal  of  relief  by 
public  officers,  gives  a  person  furnishing  relief  no  right  to  compensa- 
tion in  the  absence  of  statutory  provision  for  such  case.*' 

14.  Medical  and  Surgical  Services. — The  question  of  the  liability 
of  a  poor  district  for  relief  furnished  by  individuals  frequently  arises 
in  the  case  of  the  services  of  physicians  and  surgeons.  A  physician 
employed  by  the  proper  officers  of  a  district  to  attend  indigent  per- 
sons ihay  maintain  an  action  against  the  district  for  his  services,  but 
apparently  in  such  case  he  must  prove  that  the  persons  attended  were 
entitled  under  the  statute  to  public  relief.*®  Though  it  has  been 
held  that  the  decision  of  the  overseer  in  such  case  is  conclusive  in 
the  absence  of  fraud,**  a  physician  cannot  recover  for  his  services 
if  he  was  not  employed  by  tJie  proper  officers.*^  It  has  been  held 
that  where  a  county  board  has  employed  one  or  more  doctors  to 
attend  the  poor  of  the  county,  an  outside  physician  who  is  employed 
by  a  township  trustee  to  treat  an  indigent  person  cannot  hold  the 
county  liable  for  his  fee.  But  where  the  physician  employed  by  the 
county  board  is  under  no  obligation  to  attend  sick  poor  persons  in 
a  certain  township  the  trustee  thereof  may  employ  a  doctor  to  treat 
a  pauper  resident  therein  and  the  county  will  be  liable  for  the  expense 
thus  incurred  and  similarly  where  the  regular  doctor  refuses  to 
attend  or  is  inaccessible.*  The  more  general  rule  is  that  in  case 
of  emergency  attendance  of  a  pauper,  a  physician  may  hold  the  dis- 
trict liable  sdthough  he  acted  without  the  request  or  the  consent  of 

16.  Patrick  v.  Baldwin,  109  Wis.  In  Washburn  v.  Shelby  Comity,  104 
342,  85  N.  W.  274,  53  L.R.A.  613.  Ind.  321,  3  N.  E.  757,  54  Am.  Rep. 

17.  Cerro  Gordo  County  v.  Boone  332,  the  statute  provided  that  the 
County,  152  la.  692,  133  "N.  W.  132,  township  poor  should  be  treated  by 
Ann.  Cas.  1913C  79,  39  L.R.A.(N.S.)  the  county  physician.  In  an  emer- 
161  and  note;  Hull  v.  Oneida  County,  gency  case  the  county  physician  re- 
19  Johns.  (N.  Y.)  259,  10  Am.  Dec.  fused  to  act  and  the  township  trustee 
223.  employed  another  physician.     It  was 

18.  Coffeen  v.  Preble,  142  Wis.  183,  held  that  while  ordinarily  the  town- 
125  N.  W.  954,  20  Ann.  Cas.  753,  27  ship  trustee  had  no  power  to  employ 
L.R.A.(N.S.)  1079,  a  physician,  it  was  not  to  be  believed 

Note:  Ann.  Cas.  1916D  184  et  seq.  that   the   law  intended  that   paupers 

19.  Note:  Ann.  Cas.  1916D  184.  should  suffer  for  Lack  of  medical  care 

20.  Notes:  9  L.R.A.(N.S.)  1234;  39  pending  a  meeting  of  the  county  com- 
L.R.A.(N.S.)  163;  Ann.  Cas.  1913C  missioners,  and  that  the  emergency 
83 ;  Ann.  Cas.  1916D  184.  gave  rise  to  the  authority  to  employ. 

1.  Note:   Ann.   Cas.   1916D  183  et 
seq. 
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the  person  designated  by  statute  as  the  overseer  of  the  poor.*  In 
a  proper  case  it  seems  that  a  physician  may  hold  the  district  liable 
not  only  in  the  absence  of  consent  by  the  overseer,  but  even  in  the 
face  of  his  actual  refusal  of  consent,  if  wrongfully  and  arbitrarily 
withheld.*  There  is,  however,  some  authority  for  the  doctrine  that 
even  in  a  case  of  an  emergency  a  statutory  provision  as  to  notice 
and  request  must  be  complied  with  before  a  physician  can  hold  a 
municipality  liable  for  medical  aid  which  he  haa  given  to  a  poor 
person."*  In  any  event  to  entitle  the  physician  to  recover  the  services 
must  have  been  rendertd  on  the  credit  of  the  municipality  and  not 
on  the  credit  of  the  pauper.** 

15.  Liability  of  District  to  Paupers. — A  poor  district  is  an  instru- 
mentality of  government,  and  the  furnishing  of  aid  to  the  poor  is 
a  governmental  function.®  It  is  a  general  rule  that  where  a  govern- 
mental duty  rests  on  a  state  or  any  of  its  instrumentalities,  there  is 
absolute  immunity  in  respect  to  all  acts  or  agencies,'  and  consequently 
there  can  be  no  liability  of  a  district  to  a  pauper  for  failure  to  fur- 
nish relief  no  matter  how  grievous  the  consequences,®  or  for  the  neg- 
ligence of  its  officers  in  furnishing  relief.*  It  has  been  held,  how- 
ever, that  a  pauper  in  an  almshouse  may  maintain  an  action  for 
injuries  received  as  the  result  of  negligence  of  the  public  authori- 
ties, their  agents  or  subordinates  on  the  theory  that  a  public  body 
may  be  liable  for  negligence  in  the  performance  of  its  ministerial  or 
administrative  duties,^®  and  if  such  injury  is  the  result  of  the  negli- 
gence of  a  fellow  inmate,  there  can  be  no  defense  of  common  employ- 
ment where  the  injured  pauper  is  working  by  compulsion,  for  he  is 
without  the  right  of  election  to  work  or  not  to  work  on  which  such 
defense  is  founded.*^ 

16.  Liability  of  Officers  to  Paupers* — It  has  been  held  in  some  cases 
that  the  exemption  of  the  poor  district  from  liability  extends  to  per- 

2.  Newcomer  v.  Jefferson  Tp.,  181  7.  Wood  v.  Boone  County,  163  la. 
Ind.  1, 103  N.  E.  843,  Ann.  Gas.  1916D  92,  133  N.  W.  377,  Ann.  Gas.  1913D 
181    and   note;    Sheridan    Gounty   v.  1070,  39  L.R.A.(N.S.)  168. 
Denebrink,  15  Wyo.  342,  89  Pac.  7,  Note :  4  Ann.  Gas.  624. 

9  L.R.A.(N.S.)    1234  and  note.  See  MuNicn»AL  Gorporations,  vol. 

3.  Newcomer  v.  Jefferson  Tp.,  181   19,  p.  1081  et  seq. 

Ind.  1, 103  N.  E.  843,  Ann.  Gas.  1916D  8.  Wood  v.  Boone  Gounty,  153  la. 

181.  92,  133  N.  W.  377,  Ann.  Gas.  1913D 

Note:  9  L.R.A.(N.S.)  1235.  1070  and  note,  39  L.R.A.(N.S.)    168 

4.  Hull  V.  Oneida  Gounty,  19  Johns,  and  note. 

(N.  Y.)  259,  10  Am.  Dec.  223.  Note:  Ann.  Gas.  1913G  83. 

Note :  Ann.  Gas.  1916D  187.  9.  Note :  4  Ann.  Gas.  624. 

5.  Note:  9  L.R.A.(N.S.)   1236.  10.  Tozeland  v.  West  Ham  Union, 

6.  Wood  V.  Boone  Gounty,  153  la.  [1906]   1  K.  B.   (Eng.)   538,  4  Ann. 
82,  133  N.  W.  377,  Ann.  Gas.  1913D  Gas.  475  and  note. 

1070,  39  L.R.A.(N.S.)    168.  11.  Tozeland  v.  West  Ham  Union, 

Notes:  4  Ann.  Gas.  625;  Ann.  Gas.    [1906]   1  K.  B.   (Eng.)   538,  4  Ann. 
1913C  83.  Cas.  475. 

713 


§  17  POOR  AND  POOR  LAWS  21  R.  C.  L. 

sonal  liability  of  the  poor  officers  as  well.**  But  the  rule  more  gen- 
erally obtaining  seems  to  be  that  if  poor  officers  neglect  their  duty 
to  provide  for  a  pauper,  he  may,  under  proper  circumstances,  main- 
tain an  action  against  them  for  the  injury  sustained  by  reason  of 
such  neglect,*'  and  this  is  unquestionably  true  where  the  officer  has 
assumed  the  care  of  the  pauper  in  a  public  institution.**  It  has  been 
said  that  paupers  as  charges  on  the  district  are  entitled  to  have 
from  it  wholesome  food  and  comfortable  clothing,  and  a  sufficiency  of 
both.  If  they  are  of  tender  years,  or  from  any  cause  unable  to  work, 
it  is  an  act  of  cruelty  to  exact  from  them  the  performance  of  tasks 
which  are  beyond  their  strength  and  injurious  to  their  health.^* 
It  is  perfectly  well  settled  that  the  neglect,  failure,  or  omission  of  a 
public  officer  to  perform  any  duty  while  in  office,  which  by  law  he 
is  required  to  perform,  is  a  crime  for  which  he  may  be  indicted, 
convicted,  and  punished.  Every  culpable  neglect  of  public  duty 
enjoined  on  such  officer,  either  by  common  law  or  by  statute,  is  an 
indictable  offense.  Directors  or  overseers  of  the  poor  are  therefore 
criminally  liable  at  common  law  for  willful  neglect  or  refusal  to 
discharge  their  official  duties  to  paupers  under  their  charge,*®  and 
they  may  be  prosecuted  after  as  well  as  during  their  term  of  office.*' 
17.  Taxation. — The  statutory  duty  to  care  for  the  poor  presupposes 
the  right  to  levy  taxes  to  provide  for  that  purpose,  because  that  is 
the  only  method  whereby  the  necessary  funds  can  be  raised.*^  The 
original  legal  authority  to  make  a  rate  for  the  relief  of  the  poor 
is  the  statute  43  Eliz.  c.  2,*'  and  the  matter  is  now  covered  by  stat- 
ute in  all  jurisdictions.*®  The  care  of  the  poor  is  a  public  puipose, 
thus  justifying  such  taxation  on  constitutional  grounds.*    The  legis- 

12.  Wood  V.  Boone  County,  153  la.  370,  28  L.  J.  M.  C.  113,  22  Eng.  Rul. 
92,  133  N.  W.  377,  Ann.  Gas.  1913D   Cas.  791. 

1070,  39  L.R.A.(N.S.)  168  and  note.         19.  Waddington   v.   London   Union, 

13.  Todd  V.  Birdsall,  1  Cow.  (N.  Y.)  El.  Bl.  &  El.  370,  96  E.  C.  L.  370,  28 
260,  13  Am.  Dec.  522.  L.  J.  M.  C.  113,  22  Eng.  Rul.  Cas.  791. 

Notes:  Ann.   Cas.  1913D  1074;  39  20.  State  v.  Nelson  County,  1  N.  D. 

L.R.A.(N.S.)  169.  88,  45  N.  W.  33,  26  A.  S.  R.  609,  8 

14.  Note:  39  L.R.A.(N.S.)  169.  L.RJL.  283;  Wisconsin  Keeley  Insti- 

15.  Com.  V.  Coyle,  160  Pa.  St.  36,  tute  v.  Milwaukee  Countv,  95  Wis. 
28  Atl.  576,  634,  40  A.  S.  R.  708,  24  153,  70  N.  W.  68,  60  A.  S^  R.  105,  36 
L.R.A.  552.  L.R.A.    55;    Waddington    v.    London 

16.  Com.  V.  Coyle,  160  Pa.  St.  36,  Union,  El.  Bl.  &  El.  370,  96  E.  C.  L. 
28  Atl.  576,  634,  40  A.  S.  R.  708  and  370,  28  L.  J.  M.  C.  113,  22  Eng.  Rul. 
note,  24  L.R.A.  552.  Cas.  791  and  note. 

17.  Com.  V.  Coyle,  160  Pa.  St.  36,  Note:  66  L.R.A.  56. 

28  Atl.  576,  634,  40  A.  S.  R.  708,  24  1.  State  v.  Nelson  County,  1  N.  D. 

L.R.A.  552.  88,  45  N.  W.  33,  26  A.   S.  R.  609, 

18.  State  V.  Nelson  County,  1  N.  D.  8  L.R.A.  283;  Lucas  County  v.  State, 
88,  45  N.  W.  33,  26  A.  S.  *R.  609,  8  75  Ohio  St.  114,  78  N.  E.  955,  7  L.R.A, 
L.K.A.    283;    Waddington  v.   London  (N.S.)  1196.     See  supra,  par.  2, 
Union,  EI.  Bl.  &  El.  370,  96  E.  C.  L. 
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lature  may  delegate  the  power  to  tax  to  the  officials  of  the  poor 
districts,^  and  the  validity  of  the  delegation  rests  on  the  public  pur- 
pose.'  The  doctrine  under  these  statutes  has  generally  been  that 
the  poor  rate  must  not  be  made  retrospectively.*  But  this  doctrine 
is  not  applied  with  absolute  strictness,  for  the  authorities  must,  in 
the  nature  of  things,  from  time  to  time,  incur  expenses  which  could 
not  have  been  foreseen.  And  it  has  more  than  once  been  laid  down 
that  the  doctrine  must  be  applied  with  some  latitude.  So  it  has 
always  been  considered  that  overseers  are  justified  in  levying  rates 
retrospectively  to  recoup  themselves  moneys  they  have  actually  ex- 
pended out  of  their  own  pockets  on  matters  properly  payable  out 
of  the  poor  rate.  As  to  the  degree  of  latitude  to  be  allowed  the  deci- 
sions are  vague.*  Every  person  has  a  right  to  be  heard  on  the  ques- 
tion of  the  propriety  of  the  assessment  of  poor  taxes  made  dgainst 
him,  but  the  method  of  procedure  must  be  such  as  is  provided  or 
recognized  by  law,  and  is  generally  by  express  statute.  If  the  tax- 
payer fails  to  avail  himself  of  the  proper  means  of  protest,  he  is 
without  remedy  when  that  means  has  passed  away  by  expiration  of 
time  or  otherwise.* 

18.  Class  Legislation. — ^In  many  instances  state  legislatures  have 
endeavored  to  extend  aid  to  classes  of  persons  smitten  by  calamity. 
The  authorities  are  not  harmonious  as  to  the  limits  of  the  power 
of  the  state  in  such  cases,  the  variance  in  the  different  constitutions 
being  partially,  at  least,  responsible  for  this  lack  of  harmony.'  The 
basic  principle  is  that  all  relief  must  be  paid  for  by  taxation,  and 
that  taxation  can  be  levied  only  for  a  public  purpose.  Unquestionably 
fdnds  used  for  relief  of  the  poor  are  used  for  a  public  purpose,*  but 
a  distinction  must  be  drawn  between  general  relief  of  the  poor  and 
relief  of  a  particular  class  stricken  by  misfortune.'  The  general 
argument  in  favor  of  such  relief  is  that  it  forestalls  pauperism,  but 
even  this  is  not  sufficient  if  it  is  in  reality  a  gift  to  a  particular 
class.*®     This  question  has  arisen  in  the  case  of  statutes  providing 

2.  Wisconsin  Keeley  Institute  v.  6.  Manchester  v.  Headlam,  etc.,  R. 
Milwaukee  County,  95  Wis.  153,  70  Co.,  21  Q.  B.  D.  96,  57  L.  J.  M.  C.  89, 
N.  W.  68,  60  A.  S.  R.  105,  36  L.R.A.   22  Eng.  Rul.  Cas.  825  and  note. 

65.  7.  State  v.  Nelson  County,  1  N.  D. 

3.  Opinion  of  Justices,  182  Mass.  88,  45  N.  W.  33,  26  A.  S.  R.  609,  8 
605,  66  N.  E.  25,  60  L.R.A.  692 ;  Wis-  L.R.A.  283 ;  Lucas  County  v.  State, 
cousin  Keeley  Institute  v.  Milwaukee  75  Ohio  St.  114,  78  N.  E.  956,  7  L.RA.. 
County,  95  Wis.  153,  70  N.  W.  68,  60  (N.S.)  1196  and  note. 

A.  S.  R.  105,  36  L.R.A.  65.  8.  See  supra,  par.  17, 

4.  Waddin^on  v.  London  Union,  El.  9.  State  v.  Nelson  County,  1  N.  D. 
Bl.  &  El.  370,  96  E.  C.  L.  370,  28  L.  88,  45  N.  W.  33,  26  A.  S.  R.  609,  8 
J.  M.  C.  113,  22  Eng.  Rul.  Cas.  791  L.R.A.  283;  Lucas  County  v.  State, 
and  note.  75  Ohio  St.  114,  78  N.  E.  955,  7  L.R.A. 

5.  Note:  22  Eng.  Rul.  Cas.  814  et  (N.S.)  1196. 

seq.  10.  State  v.  Osawkee  Tp.,  14  Kan. 
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for  furnishing  seeds  to  farmers  in  time  of  failure  of  crops,  and  even 
on  this  specific  point  the  cases  are  not  harmonious,  some  holding 
this  to  be  a  class  legislation  and  so  unconstitutional,^*  and  others 
holding  it  a  proper  use  of  public  money  for  the  relief  of  distress 
and  the  forestalling  of  calamity.**  An  act  providing  for  the  commit- 
ment and  'treatment  of  habitual  drunkards  at  the  cost  of  the  state 
in  those  cases  where  they  are  unable  to  pay  for  the  treatment  them- 
selves  has  been  held  unconstitutional,  as  not  constituting  a  public 
purpose.*' 

IV.  Pauper  Settlements 

19.  In  General. — The  fundamental  basis  of  the  duty  to  furnish 
support  to  a  poor  person  is  his  settlement,  the  general  rule  being  that 
a  poor  district  is  bound  to  furnish  support  only  to  persons  having 
their  settlement  therein.**  Conversely  the  place  of  a  person's  settle- 
ment might  be  defined  as  the  place  where  he  has  a  legal  right  to 
support  as  a  pauper.**  The  term  "settlement"  as  used  in  the  poor 
laws  is  the  equivalent  of  ''residence,"  ''home,"  or  "dwelling  place,"  *• 
rather  than  of  domicil,  for  while  a  man  must  in  the  eyes  of  the 
law  always  have  a  domicil,*'  he  need  not  always  have  a  settlement, 
a  residence  or  a  home ;  and  consequently  he  may  lose  one  settlement 
without  gaining  another.**  But  the  word  "domicil,"  when  used  in 
connection  with  the  status  of  a  pauper,  has  been  construed  as  synony- 

418,  19  Am.  Rep.  99 ;  Lucas  County  v.  iner,  58  Me.  207,  4  Am.  Rep.  2W ; 
State,  75  Ohio  St.  114,  78  N.  E.  955,  Topsham  v.  Lewiston,  74  Me.  236,  43 
7  L.R.A.(N.S.)  1196  and  note.  Am.  Rep.  584. 

11.  State  v.  Osawkee  Tp.,  14  Kan.  A  pauper,  however,  may  have  a  set- 
418,  19  Am.  Rep.  99.  tlement  in  a  district  without  having 

12.  State  V.  Nelson  County,  1  N.  D.  any  one  certain  house  to  which  he  is 
88,  45  N.  W.  33,  26  A.  S.  R.  609,  8  accustomed  to  repair  as  his  house  or 
L.R.A.  283.  residence.     Warren  v.  Thomaston,  43 

13.  Wisconsin    Keeley    Institute    v.  Me.  406,  69  Am.  Dec.  69. 
Milwaukee   County,  95  Wis.  153,   70       17.  North  Yarmouth  v.  West  Gar- 
N.  W.  68,  60  A.  S.  R.  105,  36  L.R.A.  diner,  58  Me.  207,  4  Am.  Rep.  279. 
55.    See  Spendthrifts  and  Habitual      18.  North  Yarmouth  v.  West  Gar- 
Drunkards.  diner,  58  Me.  207,  4  Am.  Rep.  279; 

14.  Phillips  V.  Kingfield,  19  Me.  375,  Topsham  v.  Lewiston,  74  Me.  236,  43 
36  Am.  Dec.  760;  Topsham  v.  Lewis-  Am.  Rep.  584. 

ton,  74  Me.  236,  43  Am.  Rep.  584;       In  Phillips  v.  Kingfield,  19  Me.  375, 

Statev.  Cornish,  66  N.  H.  329,  21  Atl.  36  Am.  Dec.  760,  it  was  held  contrary 

180,  11  L.R.A.  191;  Ashland  County  to  the  general  rule  that  while  a  resi- 

Comrs.  V.  Richland  County  Infirmary,  dence   may   be   lost   without   another 

7  Ohio  St.  65,  70  Am.  Dec.  49.  being  acquired,  a  legal  settlement  can- 

15.  Warren  v.  Thomaston,  43  Me.  not  be  changed  unless  a  new  one  is 
406,  69  Am.  Deo.  69.  gained. 

16.  North  Yarmouth  v.  West  Gard- 
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mous  with  residence,  dwelling  place  or  home,**  and  the  word  "resi- 
dence" in  a  statute  has  been  construed  to  mean  domicil.** 

20.  Change  of  Settlement. — Where  a  person  is  bom  and  spends 
all  his  life  in  one  place  the  question  as  to  his  settlement  is  a  simple 
one,  but  where  he  moves  from  place  to  place,  the  question  is  more 
difficult  and  is  generally  governed  by  statutes,  the  provisions  of 
many  of  w^hich  are  complex.*  In  order  to  constitute  a  settlement 
•in  general  there  must  be  at  least  a  personal  presence  with  the  animus 
manendi,*  and  in  determining  the  intent  with  which  a  man  comes 
or  goes,  his  statements  made  at  the  time  are  admissible.*  It  has 
often  been  decided  in  the  construction  of  statutes  relating  to  the 
seUlement  of  paupers  that  residence  includes  something  more  than 
mers  physical  presence.*  There  must  be  on  the  part  of  the  pauper 
the  settled  intention  of  choosing  his  place  of  residence  with  the  object 
of  making  it  his  home,*  and  when  a  settlement  is  once  established, 
the  presumption  of  its  continuance  follows  until  a  contrary  purpose 
is  manifested  by  an  actual  removal  with  the  intention  of  remaining 
permanently  away.*'  Temporary  absences  with  the  intention  of 
returning  do  not  terminate  a  settlement.'  The  test  is  whether  the 
person  in  question  has  the  animus  revertendi.®  If  he  departs  intend- 
ing to  return,  the  settlement  is  not  lost,®  and  there  is  also  authority 
to  the  effect  that  his  intention  is  not  material,  and  that  a  settlement 
is  not  lost  until  another  is  gained.*® 

19.  Warren  v.  Thomaston,  43  Me.  7.  Gk)rham  v.  Canton,  5  Greenl. 
406,  69  Am.  Dec.  69.  (Me.)  266,  17  Am.  Dec.  231;  Warren 

20.  Notes:  13  Ann.  Cas.  691;  Ann.  v.  Thomaston,  43  Me.  406,  69  Am. 
Gas.  1915C  790.  Dec.    69;    North   Yarmouth   v.    West 

I.Warren  v.  Thomaston,  43  Me.  Gardiner,  58  Me.  207,  4  Am.  Eep.  279; 
406,  69  Am.  Dec.  69 ;  North  Yarmouth  Topsham  v.  Lewiston,  74  Me.  236,  43 
V.  West  Gardiner,  58  Me.  207,  4  Am.  Am.  Eep.  584;  Heidleberg  v.  Lynn,  5 
Rep.  279;  Topsham  v.  Lewiston,  74  Whart.  (Pa.)  430,  34  Am.  Dec.  566; 
Me.  236,  43  Am.  Rep.  584;  Heidleberg  Burlington  v.  Calais,  1  Vt.  385, 18  Am. 
V.  Lynn,  5  Whart.  (Pa.)  430,  34  Am.  Dec.  691;  Baltimore  v.  Chester,  53  Vt. 
Dec.  566;  Burlington  v.  Calais,  1  Vt  315,  38  Am.  Rep.  677. 
385,  18  Am.  Dec.  691.  8.  Warren   v.    Thomaston,   43   Me. 

2.  Warren  v.  Thomaston,  43  Me.  406,  69  Am.  Dec.  69;  North  Yarmouth 
406,  69  Am.  Dec.  69;  North  Yarmouth  v.  West  Gardiner,  58* Me.  207,  4  Am. 
V.  West  Gardiner,  58  Me.  207,  4  Am.  Rep.  279;  Topsham  v.  Lewiston,  74 
Rep.  279.  Me.  236,  43  Am.  Rep.  584. 

3.  Gorham  v.  Canton,  5  Greenl.  9.  North  Yarmouth  v.  West  Gar- 
(Me.)  266,  17  Am.  Dec.  231.  diner,  58  Me.  207,  4  Am.  Rep.  279; 

4.  Whately  v.  Hatfield,  196  Mass.  Topsham  v.  Lewiston,  74  Me.  236,  43 
393,  82  N.  E.  48,  13  Ann.  Cas.  G90.       Am.  Rep.  584. 

5.  Gorham  v.  Canton,  5  Greenl.  10.  Phillips  v.  Kingfield,  19  Me.  375, 
(Me.)  266,  17  Am.  Dec.  231;  Whately  36  Am.  Dec.  760.  And  see  Warren  v. 
V.  Hatfield,  196  Mass.  393,  82  N.  E.  Thomaston,  43  Me.  406,  69  Am.  Dec. 
48,  13  Ann.  Cas.  690.  69;  North  Yarmouth  v.  West  Gardi- 

6.  Whately  v.   Hatfield,   196  Mass.   ner,  58  Me.  207,  4  Am.  Rep.  279. 
393,  82  N.  E.  48,  13  Ann.  Cas.  690. 
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21.  Freedom  of  Choice. — Since  a  settlement  requires  a  combina- 
tion of  physical  presence  with  the  animus  manendi,  it  is  obvious  that 
for  a  pauper  to  acquire  a  legal  settlement,  he  must  be  at  liberty  to 
decide  for  himself  whether  to  live  there  or  elsewhere.*^  It  is  there- 
fore generally  held  that  the  settlement  of  a  person  who  is  imprisoned 
continues  to  be  at  the  place  of  his  usual  abode  before  his  imprison- 
ment,^^ and  removal  under  a  jail  sentence  will  not  even  interrupt  a 
man's  residence  recently  acquired  so  as  to  prevent  the  gaining  of* 
a  settlement  there  by  expiration  of  the  statutory  time  although  he 
is  actually  in  another  place  in  jail,^'  and  similarly  a  lunatic's  place 
of  settlement  is  not  changed  by  his  confinement  in  an  asylum  situ- 
ated elsewhere.**  But  in  England  a  settlement  may  be  gained  in 
the  place  of  confinement  by  lapse  of  the  statutory  period.**  Change 
of  settlement  presupposes  not  only  liberty  of  choice,  but  power  of 
choice  as  well,**  and  for  this  reason  adults  mentally  incapable  have 
been  held  unable  to  acquire  a  settlement  for  themselves.*^ 

22.  Derivative  Settlements. — Certain  classes  of  persons  are  inca- 
pable of  obtaining  settlements  by  their  own  actions,  and  have  what 
are  termed  derivative  settlements.*®  This  is  so  in  the  case  of  minor 
children,*®  married  women,^®  and  frequently  in  the  case  of  lunatics.* 

11.  Whately  v.  Hatfield,  196  Mass.  Am.  Dec.  231;  Cummington  v.'  Bel- 
393,  82  N.  E.  48,  13  Ann.  Gas.  690  chertown,  149  Mass.  223,  21  N.  E.  435, 
and  note.  4  L.R. A.  131 ;  Alexandria  Tp.  v.  Beth- 

12.  Topsham  v.  Lewiston,  74  Me.  lehem  Tp.,  16  N.  J.  L.  119,  31  Am. 
236,43  Am.  Rep.  584;  Whately  v.  Hat-  Dec.  229;  Burrell  Tp.  v.  Pittsburg 
field,  196  Mass.  393,  82  N.  E.  48,  13  Guardians  of  Poor,  62  Pa.  472,  1  Am. 
Ann.  Cas.  690  and  note;  Ashland  Rep.  441;  Newbury  v.  Brunswick,  2 
County  Com'rs  v.  Richland  County  Vt.  151,  19  Am.  Dec.  703;  Mount 
Infirmary,  7  Ohio  St.  65,  70  Am.  Dee.  Holly  v.  Andover,  11  Vt.  226,  34  Am. 
49;  Baltimore  v.  Chester,  53  Vt.  315,  Dec.  685;  Rowell  v.  Vershire,  62  Vt. 
38  Am.  Rep.  677.  405,  19  Atl.  ^90,  8  L.R.A.  708. 

Note:  23  Eng.  Rul.  Cas.  63.  19.  Warren  v.   Thomaston,  43  Me. 

13.  Baltimore  v.  Chester,  53  Vt.  315,  406,  69  Am.  Dec.  69 ;  Topsham  v.  Lew- 
38  Am.  Rep.  677.  iston,  74  Me.  236,  43  Am.  Rep.  584; 

Note :  13  Ann.  Cas.  691.  West  Cambridge  v.  Lexington,  1  Pick. 

14.  Ashland  County  Corners  v.  Rich-  (Mass.)  506,  11  Am.  Dec.  231;  Alex- 
land  County  Infirmary,  7  Ohio  St.  65,  ^ndria  Tp.  v.  Bethlehem  Tp.,  16  N.  J. 

,  t^T  .\  o   A        n       one  L.  119,  31  Am.  Dec.  229 ;  Burrell  Tp. 

J«    WW  1  ■&•  £^-/iQ«  M  V-   Pittsburg   Guardians   of  Poor,   62 

16.  Whately  v.  Hatfield,  196  Mass.  p      .^^    1  Am    R^d    441-  Rowell  v 
393,  82  N.  E.  48,  13  Ann.  Cas.  690.  t,^'  ^.^^'  ^.J^^!  ^P'  tr^n    oon    q 

17.  Whately  v!  Hatfield,  196  Mass.  JT^'^'X^^  ^^'  ^^^'  ^^  ^^'  ^^^*  ^ 
393,  82  N.  E.  48,  13  Ann.  Cas.  690.  *^„:^-  '"^*  .     .  t»  ,  ,     . 

Note;  23  Eng.  Rul.  Cas.  53.  ,  20.  Cummmgton     v      Belchertowa, 

18.  Warren  v.  Thomaston,  43  Me.  1^9  Mass.  223,  21  N.  E.  435,  4  L.R.A. 
406,  69  Am.  Dec.  69;  Topsham  v.  131;  Newbury  v.  Brunswick,  2  Vt.  151, 
Lewiston,  74  Me.  236,  43  Am.  Rep.  19  Am.  Dec.  703;  Mount  Holly  v. 
584 ;  Fayette  v.  Chestenille,  77  Me.  Andover,  11  Vt.  226,  34  Am.  Dec.  685. 
28,  52  Am.  Rep.  741 ;  West  Cambridge  I.Fayette  v.  Chesterville,  77  Me. 
V.  Lexington,  1  Pick.  (Mass.)'  506,  11  28,  52  Am.  Rep.  741;  RoweU  v.  Ver- 
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The  settlement  of  the  parentB  determines  the  settlement  of  an  imeman- 
cipated  childi*  and,  where  the  head  of  the  family  changes  his  settle- 
ment, that  of  his  children  changes  with  him.*  This  normally  means 
the  father,  of  course,  but  on  the  death  of  the  father,  the  mother  becomes 
head  of  the  family,  and  her  settlement  determines  the  settlement 
of  her  children.^  Where  a  child's  mind  is  so  deranged  as  to  render 
it  incapable  of  adopting  a  settlement  of  its  own,  it  keeps  its  father's 
settlement  even  after  reaching  its  majority,*  and  changes  its  settle- 
ment when  the  father's  settlement  changes,  even  though  the  child 
be  over  its  majority  at  the  time  of  the  change.*  In  such  case  the 
question  whether  the  child  has  mental  soundness  sufficient  to  render 
him  capable  of  being  emancipated  from  parental  control  by  arriving 
at  the  age  of  twenty-one  years,  and  of  acquiring  a  settlement  for 
himself  after  that  time,  is  for  the  jury.^  It  has  been  held  that  even 
a  sane  child  is  not  ipso  facto  emancipated  on  reaching  the  age  of 
majority.  So  long  as  the  child  continues  single;  enters  into  no 
contract  inconsistent  with  the  idea  of  his  being  a  member  of  and 
in  a  subordinate  situation  in  his  father's  family;  acquires  no  settle- 
ment for  himself,  and  makes  his  father's  house  his  home,  so  long, 
vvhatever  may  be  his  age,  he  will  follow  any  newly  acquired  settle- 
ment of  his  father.  The  age  of  twenty-one  is  fixed  upon,  and  spoken 
of  in  the  books,  not  as  the  period  when  emancipation  takes  place; 
but  as  the  age  at  or  subsequent  to  which  the  child  may  emancipate 
himself.*  Illegitimate  children,  however,  derive  no  settlement  from 
their  father.*  Where  the  settlement  depends  on  the  existence  of 
the  marriage  status,  a  poor  district  in  a  proceeding  to  compel  sup- 
port may  attack  the  validity  of  the  status,**  and  there  is  a  similar 
right  to  attack  the  validity  of  a  divorce  granted  in  another  state.** 

shire,  62  Vt.  406, 19  Atl.  OdO,  8  L.R.A.  6.  Fayette  y.  Chesterville,  77  Me. 
708.  28,  52  Am.  Rep.  741;  Rowell  v.  Ver- 

2.  Fayette  v.    ChesterviUe,  77   Me.  shire,  62  Vt.  405, 19  Atl.  990,  8  L.R.A. 
28,  52  Am.  Rep.  741;  West  Cambridge  708. 

V.  Lexington,  1  Pick.  (Mass.)  506,  11  6.  Rowell  v.  Vershire,  62  Vt.  405, 

Am.  Dec.  231;  Alexandria  Tp.  v.  Beth-  19  Atl.  990,  8  L.R.A.  708. 

lehem  Tp.,  16  N.  J.  L.  119,  31  Am.  7.  Fayette  v.   Chesterville,  77   Me. 

Dec.   229;    Burrell    Tp.   v.    Pittsburg  28,  52  Am.  Rep.  741. 

Guardians  of  Poor,  62  Pa.  472,  1  Am.  8.  Alexandria  Tp.  v.  Bethlehem  Tp., 

Rep.  441;  Rowell  v.  Vershire,  62  Vt.  16  N.  J.  L.  119,  31  Am.  Dec.  229. 

405,  19  Atl.  990,  8  L.R.A.  708.  0.  West  Cambridge  v.  Lexington,  1 

3.  West  Cambridge  v.  Lexington,  1  Pick.  (Mass.)  506,  11  Am.  Dec.  231. 
Pick.  (Mass.)  506,  11  Am.  Dec.  231;  10.  Cummington     v.     Belchertown, 
Burrell  Tp.  v.  Pittsburg  Guardians  of  149  Mass.  223,  21  N.  B.  435,  4  L.R.A. 
Poor,  62  Pa.  472,  1  Am.  Rep.  441 ;  131 ;  Mount  Holly  v.  Andover,  11  Vt. 
RoweU  V.  Vershire,  62  Vt.  405,  19  Atl.  226,  34  Am.  Dec.  685. 

990,  8  L.R.A.  708.  11.  Cummington     v.     Belchertown, 

4.  BurreU  Tp.  v.  Pittsburg  Guardi-  149  Mass.  223,  21  N.  E.  435,  4  L.R.A. 
ans  of  Poor,  62  Pa.  472,  1  Am.  Rep.   131. 

441. 
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Divorce  does  not  vitiate  the  derivative  settlement  of  a  woman,  unless 
the  decree  of  divorce  shows  that  the  marriage  was  void/*  but 
of  course  divorce  prevents  the  acquisition  thereafter  of  a  settlement 
derived  from  the  former  husband.  It  is  obvious  that  in  the  case 
of  derivative  settlements  the  words  "residence"  and  "settlement" 
may  not  be  synonymous,  for  the  residence  may  well  be  in  one  place 
and  the  settlement  in  another.^' 

23.  Effect  of  Division  of  District. — ^An  interesting  question  arises 
when  a  poor  district  is  divided,  and  the  problem  arising  is  especially 
complex  in  the  case  of  a  pauper  born  in  one  of  the  new  divisions, 
but  residing  at  the  time  of  the  separation  in  the  other.  In  some 
jurisdictions  it  has  been  held  that  the  common  law  rule  is  that  each 
part  becomes  liable  to  support  such  paupers  as  may  have  gained  a 
settlement  originally  in  that  part,  and  that  the  question  as  to  the 
settlement  of  paupers  must  be  determined  as  if  the  two  towns  had 
always  been  as  they  are  on  the  division,  unless  the  legislature  other- 
wise provides.  Thus  it  has  been  held  that  on  the  division  of  a 
town  into  two  towns,  the  poor  are  to  be  deemed  settled  in  the  towns 
in  which  they  were  born,  and  not  where  they  happen  to  reside  at 
the  time  of  the  division.^*  In  other  jurisdictions  it  has  been  held 
that  it  is  a  principle  of  the  common  law  that  when  a  town  is  divided 
into  separate  towns,  all  of  the  inhabitants  at  the  time  of  the  division 
who  have  settlements  thertin  become  settled  in  the  towns,  respectively, 
within  the  limits  of  which  they  are  residing  at  the  time  of  the  divi- 
sion. ^^  In  England  a  number  of  cases  have  held  that  upon  the  divi- 
sion of  a  parish  a  pauper's  settlement  therein  is  entirely  lost,  and 
must  be  gained  de  novo  on  the  theory  that  a  settlement  is  not  gained 
in  any  particular  part  of  the  parish,  or  in  any  particular  township 
in  the  parish,  but  in  the  parish  as  a  whole,  and  that  on  a  division 
the  parish  loses  its  identity.^*  But  other  English  cases  hold  that 
the  settlement  is  not  lost  in  such  case.^'  It  has  been  held  that  at 
common  law  a  person  who  is  absent  at  the  time  of  the  division  of 
a  town  is  settled  in  the  particular  locality  where  he  has  had  his 
settlement,  and  in  some  cases  this  is  specifically  provided  by  statute. ^^ 
The  burden  of  pauper  support  in  case  of  a  division  is  frequently 
apportioned  by  statute.^* 

12.  Oummington     v.     Belchertown,       16.  Note:  10  Ann.  Cas.  34. 

149  Mass.  223,  21  N.  E.  435,  4  L.R.A.  17.  West  Ham  Union  v.  Edmonton 
131.  Union,  [1908]  A.  C.  1,  10  Ann.  Cas. 

13.  Warren  v.  Thomaston,  43  Me.   29. 

406,  69  Am.  Dec.  69.  18.  Note :  10  Ann.  Cas.  34. 

14.  Note :  10  Ann.  Cas.  32  et  seq.  19.  West  Ham  Union  v.  Edmonton 

15.  Ashland     Comity    v.    Richland  Union,  [1908]  A.  C.  1,  10  Ann.  Caa. 
County  Infirmary,  7  Ohio  St.  65,  70  29. 

Am.  Dec.  49.  Note:  Ann.  Cas.  1915C  790. 

Note:   10  Ann.   Cas.   33. 
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24.  Transient  and  Unsettled  Paupers. — Since  the  caxe  of  the  poor 
is  a  matter  of  civic  duty,  there  would  seem  to  be  no  valid  reason 
why  an  unsettled  or  transient  pauper  should  not  be  relieved  in  his 
distress,  and  generally  the  statutes  provide  for  the  giving  of  aid  to 
such  persons  by  the  district  in  which  they  may  happen  to  be.-® 
But  the  district  furnishing  relief  has  the  right  to  recover  therefor 
from  the  district  where  the  pauper  has  his  settlement,  if  such  dis- 
trict there  be.^  On  the  theory  that  the  one  district  has  been  com- 
pelled by  law  to  furnish  support  to  a  person  who  should  properly 
be  supported  by  the  other,  the  fact  that  such  support  has  been  extended 
without  any  request  from  the  district  of  the  pauper's  settlement  is 
immaterial.*  But  recovery  can  be  had  for  other  than  immediate 
relief  only  in  case  of  neglect  or  refusal  of  support  by  the  district 
ultimately  liable,^  and  so  there  can  be  no  recovery  if  the  district 
aflfording  relief  fails  to  notify  the  district  ultimately  liable,  for  the 
latter  cannot  be  said  to  have  refused  or  neglected  that  of  which  it 
has  no  knowledge.*  The  giving  of  such  notice  is  usually  prescribed 
by  statute.  In  such  case  the  word  "notice"  in  the  statute  has  been 
held  to  mean  written  notice.*  In  most  jurisdictions  statutes  have 
been  enacted  imposing  on  counties  the  ultimate  liability  for  the 
support  of  unsettled  or  transient  paupers  found  in  any  town  in  the 
county,*  and  this  is  sometimes  so  even  though  settled  paupers  are 
to  be  supported  by  poor  districts.  In  such  case  if  one  county  trans- 
ports such  a  pauper  to  another  in  order  to  avoid  his  support,  the 
first  county  will  be  liable  to  the  second  for  the  cost  of  support  fur- 
nished.' Under  other  statutes  the  liability  for  the  support  of  unset- 
tled paupers  is  imposed  on  the  towns,®  and  in  still  others  on  the 

'     20.  Goshen  v.  Stonington,  4  Conn.  2.  Goshen   v.   Stonington,  4   Conn. 

209,  10  Am.  Dee.  121;  Atchison,  etc.,  209, 10  Am.  Dec.  121. 

R.  Co.  V.  Weber,  33  Kan.  543,  6  Pac.  3.  Ashland     County     v.     Richland 

877,  62  Am.   Rep.   543;   Hanover  v.  County  Infirmary,  7  Ohio  St.  65,  70 

Turner,  14  Mass.  227,  7  Am.  Dec.  203 ;  Am.  Dec.  49. 

Ashland   County  v.  Richland   County  4.  Ashland     County     v.     Richland 

Infirmary,  7  Ohio  St.  65,  70  Am.  Dec.  County  Infirmary,  7  Ohio  St.  65,  70 

49 ;  Waitsfield  v.  Craf tsbury,  87  Vt.  Am.  Dec.  49 ;  Waitsfield  v.  Craf tsbury, 

406,  89  Atl.  466,  Ann.  Cas.  1916C  387 ;  87  Vt.  406,  89  Atl.  466,  Ann.   Cas. 

Sheridan    County    v.    Denebrink,    15  1916C  387. 

Wyo.  342,  89  Pac.  7,  9  L.R.A.(N.S.)  5.  Waitsfield  v.  Craf  tsbury,  87  Vt. 

1234.  406,  89  Atl.  466,  Ann.  Cas.  1916C  387. 

1.  Goshen   v.    Stonington,   4   Conn.  6.  Atchison,  etc.,  R.  Co.  v.  Weber, 

209,   10   Am.   Dec.   121 ;    Hanover  v.  33  Kan.  543,  6  Pac.  877,  52  Am.  Rep. 

Turner,  14  Mass.  227,  7  Am.  Dec.  203 ;  543. 

Bow  V.  Allenstown,  34  N.  H.  351,  69  Note:  Ann.  Cas.  1913C  83. 

'Am.    Dec.    489;    Ashland    County    v.  7.  Note:  Ann.  Cas.  1913C  83  et  seq. 

Richland    Countv   Infirmary,   7    Ohio  8.  Waitsfield  v.  Craftsbur\%  87  Vt. 

St.  65,  70  Am.  Dec.  49;  Waitsfield  v.  406,  89  Atl.  466,  Ann.  Cas.  1916C  387. 

Ckaf tsbury,  87  Vt.  406,  89  Atl.  466,  Note:  Ann.  Cas.  1913C  84. 
Ann.  Cas.  1916C  387. 
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state  generally,  while  in  England  it  seems  that  the  cost  of  relief 
of  a  pauper  who  has  resided  in  a  parish,  but  has  no  known  settle- 
ment, is  on  the  poor  union  of  which  the  parish  is  a  part.*  In  the 
absence  of  any  statute  on  the  subject  there  is  no  legal  duty  to  care 
for  a  transient  or  unsettled  pauper.*^ 

25.  Protection  of  District  from  Imposition. — So  zealous  are  the 
authorities  in  preventing  the  imposition  on  them  of  the  support  of 
nonresident  paupers  that  it  has  sometimes  been  made  a  criminal 
offense  to  bring  into  a  district  a  nonresident  pauper  with  intent  to 
impose  his  support  on  the  district.^^  Very  generally  the  districts  are 
permitted  to  remove  from  their  territory  any  person  likely  to  become 
a  public  charge,  who  has  no  settlement  therein,  and  they  are  by  no 
means  slow  to  exercise  this  right,^*  the  idea  being  to  prevent  the 
pauper  from  gaining  a  settlement  in  the  district  and  so  becoming 
a  public  charge  thereon.^'  In  such  case  the  district  removing  the 
unsettled  pauper  does  not  become  liable  to  the  district  to  which  he 
is  removed  for  future  support  furnished.**  This  custom  of  shifting  a 
pauper  around  has  received  the  severest  condemnation  from  the 
bench,  but  in  the  absence  of  statute  there  is  no  remedy  to  prevent 
it.*^  Statutes  providing  for  the  removal  of  a  pauper  by  ex  parte 
proceedings  on  the  determination  of  one  or  more  officials  have  been 
held  constitutional.  As  to  this  it  has  been  said  that  a  day  in  court 
is  a  matter  of  right  in  judicial  proceedings,  but  administrative  pro- 
ceedings rest  on  different  principles.  The  party  affected  by  them  may 
always  test  their  validity  by  a  suit  instituted  for  that  purpose,  and 
this  is  supposed  to  give  him  ample  protection.**  Under  the  police 
power  a  state  may  prevent  the  bringing  of  paupers  into  the  state, 
but  it  cannot  exercise  such  power  over  a  person  who  is  not  a  pauper 
when  landed,  on  the  ground  that  he  may  become  a  pauper  within 
some  fixed  period  of  time.*'     A  state  statute  requiring  a  carrier, 

9.  Note:  Ann.  Gas.  1913C  85.  1070,  39  L.R.A.(N.S.)  168;  Lovell  v. 

10.  Cerro   Gordo   County  v.  Boone   Seeback,  45  Minn.  465,  48  N.  W.  23, 
County,  152  la.  692,  133  N.  W.  132,  11  L.R.A.  667. 

Ann.  Cas.  1913C  79,  39  L.R.A.(N.S.)  14.  Cerro  Gordo   County  v.  Boone 

161.  County,  152  la.  692,  133  N.  W.  132, 

11.  State  V.  Cornish,  66  N.  H.  329,  Ann.  Cas.  1913C  79,  39  L.R.A.(N.S.) 
21  Atl.  180,  11  L.R.A.  191.  161. 

12.  Cerro  Gordo  County  v.  Boone  16.  Cerro  Gordo  County  v.  Boone 
County,  152  la.  692,  133  N.  W.  132,  County,  152  la.  692,  133  N.  W.  132, 
Ann.  Cas.  1913C  79,  39  LR.A.(N.S.)  Ann.  Cas.  1913C  79,  39  L.R.A.(N.S.) 
161;  Wood  V.  Boone  County,  153  la.  161;  Wood  v.  Boone  County,  153  la. 
92,  133  N.  W.  377,  Ann.  Cas.  1913D  92,  133  N.  W.  377,  Ann.  Cas.  1913D 
1070,  39  L.R.A.(N.S.)  168;  LoveU  v.  1070,  39  L.R.A.(N.S.)  168. 
Seeback,  45  Minn.  465,  48  N.  W.  23,  16.  Lovell  v.  Seeback,  45  Minn.  465, 
11  L.R.A.  667.  48  N.  W.  23,  11  L.R.A.  667. 

13.  Wood  V.  Boone  County,  153  la.  17.  Bangor  v.  Smith,  83  Me.  422, 
92,  133  N.  W.  377,  Ann.  Cas.  1913D  22  Atl.  379,  13  L.R.A.  686. 
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who  brings  into  the  state  a  person  not  having  a  settlement  therein, 
to  remove  him  from  the  state  on  request  of  the  proper  officers  if  he 
falls  into  distress  within  a  year,  or  to  be  liable  for  his  support, 
is  an  unconstitutional  regulation  of  commerce.^®  A  district  liable 
to  support  a  poor  man  cannot  maintain  an  action  against  him  by 
whose  fraudulent  act  he  was  reduced  to  poverty.  Only  the  party 
defrauded  is  entitled  to  an  action^  either  at  law  or  in  chancery.^* 

V.  Recoupment  op  District 

26.  Primary  Duty  of  Relations. — Although  the  duty  of  support- 
ing the  poor  is  a  public  duty,  yet  it  is  not  a  purely  public  burden.-® 
The  theory  of  the  law  is  that  the  primary  duty  of  affording  support 
to  a  poor  and  helpless  person  rests  on  those  on  whom,  because  of 
consanguinity,  is  imposed  a  natural  and  moral,  though  imperfect, 
duty  to  relieve  and  maintain,  and  that,  so  long  as  such  primary 
duty  exists  and  can  be  enforced,  the  public  should  be  exonerated 
from  the  burden.^  Within  what  degree  of  consanguinity  the  pri- 
mary liability  shall  be  on  the  relatives  of  the  pauper  instead  of  the 
public  is  largely  a  matter  for  legislative  determination.*  The  com- 
mon law,  however,  went  no  further  than  to  impose  on  husbands  the 
duty  of  supporting  their  wives,*  and  on  parents  the  duty  of  support- 
ing their  minor  children,*  though  in  the  case  of  children  so  weak 
mentally  as  to  be  unable  to  support  themselves,  the  duty  of  the  parent 
does  not  cease  on  the  majority  of  the  child.*  It  may  be  said  that 
persons  are  by  the  law  of  nature  bound  to  provide  for  those  in  close 
consanguinity  to  themselves,  who  may  be  in  want,*  but  since  the 
law  of  nature  provides  no  means  of  enforcing  the  duty,  the  matter 
was  early  taken  up  by  statute  and  is  now  universally  so  taken  care 

18.  Bangor  v.  Smith,  83  Me.  422,  22  3.  Goodale  v.  Lawrence,  88  N.  Y. 
Atl.  379,  13  L.R.A.  686  and  note.   See  613,  42  Am.  Rep.  259. 

generally,  Commeuce,  vol.  5,  p.  713.  4.  People  v.  Hill,  163  111.  186,  46 

19.  Milton  V.  Story,  11  Vt.  101,  34  N.  E.  796,  36  L.R.A.  634;  McCook 
Am.  Dec.  671.  County  v.  Kammoss,  7  S.  D.  558,  64 

20.  People  v.  Hill,  163  111.  186,  46  N.  W.  1123,  58  A.  S.  R.  854,  31  L.R.A. 
N.  E.  796,  36  L.K.A.  631;  Hiram  v.  461;  Rowell  v.  Vershire,  62  Vt.  405, 
Pierce,  45  Me.  3(57,  71  Am.  Dec.  555.  19  Atl.  990,  8  LR.A.  708. 

1.  People  V.  Hill,  163  111.  186,  46       Note:  64  Am.  Dec.  281. 

N.  E.  796,  36  L.R.A.  634;   Coramis-  5.  Rowell  v.  Vershire,  62  Vt.  405, 

sioners  of  Poor  v.  Gansett,  2  Bailey  19  Atl.  990,  8  L.R.A.  708. 

(S.  C.)  320,  23  Am.  Dec.  139.  6.  Mack  v.  Parsons,  Kirby  (Conn.) 

2.  Mack  V.  Parsons,  Kirby  (Conn.)  155, 1  Am.  Dec.  17;  People  v.  Hill,  163 
165,  1  Am.  Dec.  17;  People  v.  Hill,  111.  186,  46  N.  E.  796,  36  L.R.A.  634; 
163  111.  186,  46  N.  E.  796,  36  L.R.A.  Commissioners  v.  Gansett,  2  Bailev 
634;  Commissioners  of  Poor  v.  Gan-  (S.  C.)  320,  23  Am.  Dec.  139;  Rex  v. 
sett,  2  Bailey  (S.  C.)  320,  23  Am.  Dec.  Munden,  1  Stra.  190,  21  Eng.  Rul.  Cas. 
139.  337. 
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of.'  The  statutes  are  generally  declaratory  of  the  law  of  nature 
already  existing  and  are  limited  to  kindred  by  consanguinity.®  Even 
a  statute  not  expressly  so  limited  will  not  be  construed  to  include 
relations  by  affinity ,•  and  it  is  doubtful  whether  an  act  providing 
for  the  support  of  persons  beyond  the  realm  of  moral  duty  would 
be  constitutional.*®  Su(!h  statutes  do  not  embrace  illegitimate  chil- 
dren within  their  provisions.**  A  promise  by  the  public  authori- 
ties to  extend  aid  to  one  on  whom  rests  the  legal  duty  of  supporting 
a  poor  person  is  without  consideration  and  unenforceable.  Such  per- 
son cannot  recover  for  support  he  has  given  on  faith  of  such  prom- 
ise, for  he  has  done  only  what  he  is  legally  liable  to  do.^* 

27.  Recovery  from  Relations  for  Support  Furnished. — ^If  a  person 
is  bound  by  law  to  take  care  of  a  destitute  relation,  the  public  may 
do  so,  and  in  such  case  an  implied  contract  will  arise  that  the  person 
legally  bound  to  support  shall  reimburse  the  public  for  the  expense 
it  has  been  put  to  in  furnishing  support,  which  implied  contract 
may  be  enforced  by  an  appropriate  remedy.*'  If  a  statute  imposes 
the  duty  of  support,  but  provides  no  means  of  enforcement,  as  has 
sometimes  been  the  case,  it  will  furnish  a  right  without  a  remedy 
so  far  as  future  support  is  concerned,  though  the  implied  contract 
to  reimburse  the  public  will  arise  just  the  same  for  support  actually 
furnished.**  There  can  be  a  recovery,  however,  only  in  case  the 
liability  is  complete  in  accordance  with  the  terms  of  the  statute.** 

7.  Mack  V.  Parsons,  Kirby  (Conn.)  Stra.  190,  21  Eng.  Rul.  Gas.  337  and 
155,  1  Am.  Dec.  17;  Cook  v.  Brsulley,  note. 

7  Conn.  57,  18  Am.  Dec.  79;  People  10.  People  v.  Hill,  163  111.  186,  46 

V.  Hill,  163  111.  186,  46  N.  E.  796,  36  N.  E.  796,  36  L.R.A.  634. 

L.R.A.  634;  Hiram  v.  Pierce,  45  Me.  11.  Hiram  v.  Pierce,  45  Me.  367,  71 

367,  71  Am.  Dec.  555;  Burrell  Tp.  v.  Am.  Dec.  555.    As  to  the  maintenance 

Pittsburg  Guardians  of  Poor,  62  Pa.  and  support  of  illegitimate  cliildren, 

St.   472,  1   Am.   Rep.   441;   Commis-  see  Bastards,  vol.  3,  pp.  748-750. 

sioners  of  Poor  v.  Gansett,  2  Bailey  12.  Rowell  v.  Vershire,  62  Vt.  405, 

(S.  C.)   320,  23  Am.  Dec.  139;  Mc-  19  Atl.  990,  8  L.R.A.  708. 

Cook  County  v.  Kammoss,  7  S.  D.  558,  13.  Hanover   v.    Turner,    14   Mass. 

64  N.  W.  1123,  58  A.  S.  R.  854,  31  227,  7  Am.  Dec.  203 ;  Goodale  v.  Law- 

L.R.A.  461;  R«x  v.  Munden,  1  Stra.  rence,  88  N.  Y.  513,  42  Am.  Rep.  259; 

190,  21  Eng.  Rul.  Cas.  337.  Ashland    County   Comr's   v.   Richland 

Note:  64  Am.  Dec.  279.  County  Infirmary,  7  Ohio  St.  65,  70 

8.  Mack  V.  Parsons,  Kirby  (Conn.)  Am.  Dec.  49;  McCook  County  v.  Kam- 
155,  1  Am.  Dec.  17 ;  Cook  v.  Bradley,  moss,  7  S.  D.  558,  64  N.  W.  1123,  58 
7  Conn.  57,  18  Am.  Dec.  79;  People  A.  S.  R.  854,  31  L.R.A.  461;  McNair>' 
v.  Hill,  163  111.  186,  46  N.  E.  796,  36  County  v.  McCoin,  101  Tenn.  74,  45 
L.R.A.  634;  Hiram  v.  Pierce,  45  Me.  S.  W.  1070,  41  L.R.A.  862. 

367,  71  Am.  Dec.  555;  Commissioners  Note:  64  Am.  Dec.  280. 

v.  Gansett,  2  Bailey   (S.  C.)   320^  23  14.  McCook  County  v.  Kammoss,  7 

Am.  Dec.  139;  Rex  v.  Munden,  1  Stra.  S.  D.  558,  64  N.  W.  1123,  58  A.  S.  R. 

190,  21  Eng.  Rul.  Cas.  337  and  note.  854,  31  L.R.A.  461. 

9.  Mack  v.  Parsons,  Kirby  (Conn.)  15.  Cook  v.  Bradley,  7  Conn.  57,  18 
155,  1  Am.  Dec.  17;  Rex  v.  Munden,  1  Am.    Dec    79;    Condon    v.    Pomroy- 
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» 

Many  statutes  making  persons  liable  for  the  support  of  destitute 
relations  provide  for  the  imposition  of  such  liability  by  an  order 
directing  the  support  of  the  pauper  by  such  relation  as  shall  be 
liable,**  and  if  the  person  so  charged  with  the  support  of  a  pauper 
makes  default  the  district  may  supply  what  is  required  and  recover 
the  amount  from  the  one  who  was  ordered  to  furnish  the  support/' 
but  there  can  be  no  such  recovery  if  the  support  is  not  first  directed.*® 
It  has  been  held  that  a  stranger  may  furnish  necessaries  to  one  in 
want,  and  recover  compensation  therefor  from  those  on  whom  rested 
the  duty  of  support  on  the  basis  of  an  implied  contract,*'  whether 
that  duty  be  contractual,^^  or  imposed  by  statute.*     So  it  was  held 
in  one  caae  that  a  physician  rendering  emergency  services  to  a  depend- 
ent relation  may  recover  from  him  on  whom  the  statutory   duty 
rests  even  though  the  services  were  rendered  without  his  knowledge.- 
28.  Duty  Contingent  on  Ability. — The  duty  to  support  poor  rela- 
tions is  always  dependent  on  ability,'  and  is  not  to  be  imposed  when 
it  would  be  likely  to  reduce  those  on  whom  it  is  thrown  to  poverty 
and  want.    In  case  of  a  dispute  as  to  ability  to  support,  the  question 
is  for  the  jury,  but  the  ability  to  support  is  to  be  judged  with  refer- 
ence to  existing  state  of  things.     The  jury  need  not  be  satisfied  of 
ability  to  support  under  all  the  contingencies  which  may*  happen.** 
The  matters  to  be  considered  are  the  present  state  of  the  property 
of  the  person  whom  it  is  sought  to  charge,  and  his  present  indebted- 
Grace,  73  Conn.  607,  48  Atl.  756,  53       19.  Forsyth  v.  Ganson,  5  Wend.  (N. 
L.R.A.  696;  People  v.  Hill,  163  III.  Y.)  558,  21  Am.  Dec.  241. 
186,  46  N.  E.  796,  36  L.R.A.   634;       Note:  64  Am.  Dec.  279. 
Freeman  v.  Dodge,  98  Me.  531,  57  Atl.       20.  Forsyth  v.  Ganson,  5  Wend.  (N. 
884,  66  L.R.A.  395;  Manthev  v.  Schue-  Y.)  558,  21  Am.  Dec.  241. 
ler,  126  Minn.  87, 147  N.  W\  824,  Ann.       1.  Note:  64  Am.  Dec.  279. 
Cas.  1915D  241  and  note ;  Tryon  v.       2.  Tryon  v.  Domf eld,  130  Minn.  198, 
Domfeld,  130  Minn.  198,  153  N.  W.  153  N.  W.  307,  L.R.A.1915E  844  and 
307,  L.R.A.1915E  844  and  note;  Mc-  note. 

Cook  County  v.  Kammoss,  7  S.  D.  558,  3.  Condon  v.  Pomroy-Grace,  73 
64  N.  W.  1123,  58  A.  S.  R.  854,  31  Conn.  607,  48  Atl.  756,  53  L.R.A.  696 ; 
L.R.A.  461.  People  v.  Hill,  163  lU.  186,  46  N.  E. 

16.  Cook  V.  Bradley,  7  Conn.  57,  18  796,  36  L.R.A.  634;  Hiram  v.  Pierce, 
Am.  Dec.  79;  Condon  v.  Pomroy-  45  Me.  367,  71  Am.  Dec.  555;  Manthey 
Grace,  73  Conn.  607,  48  Atl.  756,  53  v.  Schueler,  126  Minn.  87,  147  N.  W. 
L.R.A.  696;  People  v.  Hill,  163  111.  824,  Ann.  Cas.  1915D  241  and  note; 
186,  46  N.  E.  796,  36  L.R.A.  634;  Tryon  v.  Domfeld,  130  Minn.  198, 153 
Manthey  v.  Schueler,  126  Minn.  87,  N.  W.  307,  L.R.A.1915E  844  and  note ; 
147  N.  W.  824,  Ann.  Cas.  1915D  241.   Colebrook  v.  Stewartstown,  30  N.  H. 

17.  Manthey  v.  Schueler,  126  Minn.  9,  64  Am.  Dec.  275  and  note;  McCook 
87,  147  N.  W.  824,  Ann.  Cas.  1915D  County  v.  Kammoss,  7  S.  D.  558,  64 
241.  N.  W.  1123,  58  A.  S.  R.  854,  31  L.R.A. 

18.  Cook  V.  Bradley,  7  Conn.  57,  18  461. 

Am.  Dec.  79;  Manthey  v.  Schueler,  126       Note:  64  Am.  Dec.  280. 
Minn.  87,  147  N.  W.  824,  Ann.  Cas.       4.  Colebrook  v.  Stewartstown,  30  N. 
1915D  241.  H.  9,  64  Am.  Dec.  275. 
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ness,  his  present  income  and  his  present  reasonable  expenses,  the 
present  number  and  condition  of  his  family  and  their  health  and 
ability  to  labor.*^ 

29.  Apportionment  of  Liability. — ^Under  statutes  providing  for  the 
support  of  poor  relations,  if  there  are  two  or  more  equally  liable, 
and  of  sufficient  ability,  and  the  one  supports  while  the  other  refuses, 
the  one  supporting  may  recover  contribution  from  the  other  refus- 
ing.* But  this  is  true  only  in  case  of  the  refusal  of  the  one  being 
the  cause  of  support  by  the  other,  for  ordinarily  a  person  cannot 
claim  the  right  to  keep  a  relation  and  charge  his  support  partly  or 
wholly  to  another.  Accordingly  one  who  takes  a  dependent  child 
into  his  home,  with  the  notion  of  having  its  society  and  services 
and  giving  it  voluntary  support,  will  not  be  permitted  to  recover 
of  another  relation  of  the  child  in  whole  or  in  part  for  support. 
There  cannot  be  a  recovery  for  services  or  support  voluntarily  given.' 
But  the  relation  seeking  to  enforce  contribution  need  not  go  so  far 
as  to  show  that  support  was  given  under  compulsion  of  legal  pro- 
(^eedings,  or  that  the  poor  person  was  ever  actually  a  public  charge. 
Sometimes  the  statute  itself,  instead  of  leaving  the  right  of  contribu- 
tion to  be  enforced  in  a  separate  suit,  provides  that  the  court  in 
adjudicating  a  person  a  pauper  shall  prescribe  the  proportion  which 
each  relation,  who  is  liable  and  wholly  or  partially  able  to  bear  his 
share  of  the  expenses  of  the  support  of  the  indigent  person,  shall 
pay.® 

30.  Liability  of  Pauper. — ^In  the  absence  of  a  special  statute  a 
poor  district  cannot  ordinarily  maintain  an  action  against  a  pauper 
for  support  furnished,  for  in  such  case  there  is  no  implied  contract 
to  compensate,*  and  this  holds  good  as  to  the  pauper's  estate  as  well 
as  to  the  pauper  himself. ^^  The  case  may  be  different  when  the  relief 
is  furnished  at  the  special  request  of  the  poor  person,  but  where 
the  request  is  the  basis  of  the  action,  it  will  not  be  presumed  from 
the  mere  fact  that  aid  was  given.**  Some  cases  have  gone  to  the 
extreme  of  saying  that  even  an  express  contract  on  the  part  of  one 
receiving  aid  cannot  be  enforced,  on  the  ground  that  the  aid  given 
is  charity  and  there  is  no  one  with  authority  to  make  a  contract  to 

5.  Colebrook  v.  Stewartstown,  30  N.   124  Ind.  242,  24  N.  E.  990,  8  L.R.A. 
H.  9,  64  Am.  Dec.  275  and  note.  461;  Albany  v.  McNamara,  117  N.  Y. 

6.  Manthey  v.  Schueler,  126  Minn.   168,  22  N.  E.  931,  6  L.R.A.  212. 

87,  147  N.  W.  824,  Ann.  Cas.  1915D  Notes:  65  L.R.A.  570;  1  Ann.  Cas. 

241  and  note.  35. 

7.  Manthey  v.  Schueler,  126  Minn.  10.  Albany  v.  McNamara,  117  N.  Y. 
87,  147  N.  W.  824,  Ann.  Cas.  1915D  168,  22  N.  E.  931,  6  L.R.A.  212. 
241.  Note :  55  L.R.A.  571. 

8.  Note:  Ann.  Cas.  1915D  242.  11.  Albany  v.  McNamara,  117  N.  Y. 
0.  Montgomery   County  v.   Ristine,   168,  22  N.  E.  931,  6  L.R.A.  212. 
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give  such  aid  for  a  consideration.^^  But  if  the  relief  is  extended 
either  by  private  individuals  or  by  the  public  authorities  on  faith 
of  fraudulent  representations  of  the  supposed  pauper  as  to  his  situ- 
ation, recovery  may  be  liad.^*  Where  a  person  has  a  guardian,  the 
situation  is  differeiit,  and  if  owing  to  the  neglect  of  the  guardian 
the  public  authorities  are  compelled  to  provide  for  the  ward,  they 
may  recover  back  from  the  funds  of  the  estate.^*  There  are,  how- 
ever, in  several  jurisdictions,  statutes  authorizing  a  recovery  against 
the  pauper  or  his  estate  for  his  past  maintenance.^*  Some  of  these 
statutes  render  subsequently  acquired  property  liable  for  part  sup- 
port, while  others  make  property  liable  only  for  support  furnished 
after  its  acquisition.^*  Even  under  such  statutes  there  can  be  no 
recovery  if  the  pauper  has  rendered  valuable  services  during  his  con- 
finement, and  in  the  absence  of  express  evidence  as  to  the  cost  of 
his  keep  and  the  value  of  his  services,  it  will  be  presumed  that  the 
latter  equaled  the  former.  Conversely  a  pauper  cannot  recover  for 
services  rendered  while  he  was  an  inmate  of  an  almshouse,*'  or 
while  he  was  bound  out  to  labor  by  the  poor  officers.*® 

12.  Montgomery  Countv  v.  Ristine,  15.  Taunton  v.  Talbot,  186  Mass. 
124  Ind.  242,  24  N.  E.  990,  8  L.R.A.  341,  71  N.  E.  785,  1  Ann.  Cas.  34  and 
461.  note. 

13.  Eggers  v.  Anderson,   63  N.  J.  Note:  55  L.R.A.  571. 

Eq.  264,  49  Atl.  578,  55  L.R.A.  570  16.  Note:  55  L.R.A.  571  et  seq. 

and  note;  Albany  v.  McNamara,  117  17.  Taunton   v.    Talbot,   186   Mass. 

N.  Y.  168,  22  N.  E.  931,  6  L.R.A.  212.  341,  71  N.  E.  785,  1  Ann.  Cas.  34. 

14.  McNairy  County  v.  McCoin,  101  18.  Note:  55  L.R.A.  575. 
Tenn.  74,  45  S.  W.  1070,  41  L.R.A. 

862. 
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23.  Compensation 
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27.  Posting  Lottery  Matter 

28.  Obscene  Letters,  etc. 
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I.  Introductory 

1.  Definition  and  Origin. — A  post  office  is  a  place  established  by  the 
general  government  for  its  agent,  called  a  postmaster,  to  receive  and 
deliver  to  their  addressees  letters  and  packages  duly  arriving  from,  and 
to  despatch  those  duly  there  deposited  to  be  sent  to,  other  such  places 
at  a  distance,  through  the  mail.  The  word  "post,"  as  here  employed, 
has  its  origin  in  "positus,"  the  past  participle  of  the  Latin  verb  "po- 
nere,"  to  place,  and  during  ages  long  past  was  applied  to  a  point,  here 
and  there  located  at  intervals  along  a  public  road,  where  horses  were 
kept  to  answer  the  needs  of  couriers.  For  these,  having  public  business 
in  hand  and  so  being  bent  on  doing  the  most  possible  traveling  in  the 
shortest  possible  time,  found  it  well  to  discard  their  jaded  mounts  very 
frequently  and  take  fresh  ones.  The  couriers  were  at  first  intrusted 
with  messages  and  packets  bearing  on  public  business  only,  or  the 
business  of  persons  high  in  authority,  and  private  persons  were  not 
allowed  the  use  of  their  services  except  by  favor  granted  as  a  special 
erace;  but  such  favors  increased — or  rather  the  granting  of  them — 
as  time  wore  on,  and  so  it  came  about  that  any  individuals,  living  dis- 
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tantly  apart  and  wishing  to  get  into  communication^  had  recourse  to 
the  couriers  and  were  given  the  benefit  of  their  services  whenever  will- 
ing to  pay  for  the  carriage  of  the  messages.  This  means  of  intercourse 
in  writing  grew  at  last  into  a  general  one,  but  it  is  to  be  noticed  that 
by  that  time  the  significance  of  "post"  had  come  to  be  "fast"  or 
"speedy"  and  that  the  persons  who  now  did  the  work  of  the  couriers 
of  old  came  to  be  distinguished  by  it  accordingly,  while  the  places 
where  they  changed  horses  lost  it  and  took  on  the  name  "post  offices" 
instead.  Another  etymology  of  interest  in  this  connection  is  that  of 
"mail,"  the  ancient  signification  attached  to  the  word  being  a  covering. 
A  post  boy  carried  the  "mail ;  "  that  is,  a  bag  or  packet,  this  containing 
the  messages  and  so  forth.  Each  of  these  words,  "post"  and  "mail," 
has  a  long  history,  and  the  reader  is  referred  to  some  one  of  the  gen- 
eral encyclopedias,  if  the  outline  here  given  awakens  an  interest  which 
it  is  beyond  the  range  of  this  article  to  satisfy.  It  is  not  amiss  to  say 
here,  however,  that  from  a  beginning  dating  back  in  the  time  of  the 
old  Eomans  the  postal  system  has  reached  its  present  stage  of  effective- 
ness not  gradually,  but  almost  at  a  single  stride.  That  stride  was  taken 
at  the  comparatively  recent  date,  1837,  when  Sir  Rowland  Hill  gave 
to  the  English  post  office  establishment  a  studied  order  and  method. 
And  yet,  with  this  stride  made,  it  was  not  until  the  year  1856  that  the 
English  government  permanently  established  its  post  office  depart- 
ment.^ The  effort  of  the  present  treatise  is  to  cover  the  post  office  de- 
partment and  its  regulation,  the  mail — its  management,  requirements 
and  exactions,  and  offenses  against  the  postal  laws. 

2.  Institution  in  United  States. — ^In  the  American  colonies  a  gen- 
eral post  office  was  established  on  the  26th  day  of  July,  1775,  the  year 
before  the  Declaration  of  Independence.  By  that  ordinance  it  was 
directed  that  a  line  of  posts  be  appointed  under  the  direction  of  the 
postmaster  general,  from  Falmouth,  now  Portland,  to  Savannah,  with 
as  many  cross  posts  as  he  should  think  fit ;  and  he  was  authorized  to 
appoint  as  many  deputies  as  to  him  might  seem  proper  and  necessary. 
Amendments  were  made  to  that  ordinance  from  time  to  time  to  the 
28th  day  of  October,  1782,  when  it  was  repealed,  and  a  supplemental 
ordinance  was  adopted  in  its  place,  conferring  substantially  the  same 
powers  on  the  postmaster  general.  Those  powers  were  continued,  with 
certain  alterations  and  additions,  until  the  constitution  of  the  United 
States  was  adopted.*  In  the  eighth  section  of  article  one  of  that  in- 
strument it  was  provided  that  Congress  shall  be  vested  with  power  to 
establish  post  offices  and  post  roads,  and  this  provision  has  been  prac- 
tically construed  since  the  foundation  of  the  government  to  autliorize 

1.  Williams  v.  Wdls,  etc.,  Express,       2.  Ware  v.  United  States,  4  Wall. 
177  Fed.  362,  101  C.  C.  A.  328,  21   617,  18  U.  S.  (L.  ed.)  389. 
Ann.  Cas.  699,  35  L.B.A.(N.S.)  1034. 
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not  merely  the  designation  of  the  routes  over  which  the  mail  shall  bo 
carried  and  the  offices  where  letters  and  other  documents  shall  be  re- 
ceived to  be  distributed  or  forwarded,  but  the  carriage  of  the  mail,  and 
all  measures  necessary  to  secure  its  safe  and  speedy  transit,  and  the 
prompt  delivery  of  its  contents.*  And  the  power  thus  possessed  by 
Congress  is  not  to  be  limited  by  confining  the  words  used  in  the  con- 
stitution to  any  narrow  meaning,  for  it  is  only  one  of  several  enumer- 
ated in  that  article ;  and  under  the  final  one,  that  involving  the  means 
for  carrying  all  the  others  into  execution,  Congress  is  authorized  "to 
make  all  laws  which  shall  be  necessary  and  proper"  for  the  purpose.* 
Indeed,  this  power  extends  to  the  regulation  of  the  entire  postal  system 
of  the  country.  Congress  may  prescribe  what  may  be  carried  in  the 
mails  and  what  shall  be  excluded,  confine  the  use  of  the  mails  to  sealed 
letters,  excluding  everything  else,  or  extend  it  to  papers,  periodicals, 
and  books  and  to  large  packages  of  merchandise.  It  may  even  pre- 
scribe the  size,  shape,  weight,  and  character  of  contents  of  every  mail- 
able packet,  and  limit  the  superscription;  and  it  may  also  declare  a 
violation  of  its  regulations  a  public  offense  and  fix  the  punishment 
therefor.  Its  power  over  the  particular  subject  is  almost  without  limit 
except  as  respects  unreasonable  searches  and  seizures  and  the  duty  to 
treat  all  alike  under  the  same  circumstances  and  conditions.* 

3.  Post  Office  Department. — The  final  power  set  out  by  the  consti- 
tution in  enumerating,  as  said  above,  the  various  powers  with  which 
Congress  is  endowed  goes  expressly  to  carrying  into  execution  powers 
not  of  the  government  only,  but  of  "any  department'*  of  it.  In  com- 
ment on  this  it  was  said  by  Chief  Justice  Marshall:  "To  employ  the 
means  necessary  to  an  end  is  generally  understood  as  employing  any 
means  calculated  to  produce  the  end,  and  not  as  being  confined  to  those 
single  means  without  which  the  end  would  be  entirely  unattaina- 
ble." •  The  "departments"  compose  the  machinery  by  means  of  which 

3.  Ex  parte  Jackson,  96  U.  S.  727,  of  more  than  fifteen  billions  of  pieces 
24  U.  S.  (L.  ed.)  877.  of  mail  matter  per  year,  weighing  over 

4.  Gibbons  v.  Ogden,  9  Wheat.  1,  6  two  billions  of  pounds,  the  incorpora- 
U.  S.  (L.  ed.)  23.  tion  of  railroads,  the  establishment  of 

5.  Warren  v.  United  States,  183  the  rural  free  delivery  system,  the 
Fed.  718,  106  C.  C.  A.  156,  38  L.B.A.  money  order  system,  by  which  more 
(N.S.)  800  and  note.  than  half  a  billion  of  dollars  a  year  is 

Note :  Ann.  Cas.  1915B  1186.  transmitted  from  person  to  person,  the 

Quoting     the     postmaster     general  postal  savings  bank,  the  parcels  post, 

Chief  Justice  White  says :  "Under  that  an  aeroplane  mail  service,  the  suppres- 

six  word  grant  of  power  (article  1,  §  sion  of  lotteries,  and  a  most  efficient 

8  of  the  constitution)  the  great  postal  suppression  of  fraudulent  and  crimi- 

system  of  this  country  has  been  built  nal  schemes,  impossible  to  be  reached 

up,  involving  an  annual  revenue  and  in  any  other  way."  Lewis  Pub.  Co.  v. 

expenditure  of  over  five  hundred  mil-  Morgan,  229  U.  S.  288,.  33  S.  Ct.  867, 

lions  of  dollars,  the  maintenance  of  57  U.  S.  (L.  ed.)  1190. 
60,000  post  offices,  with  hundreds  of       6.  M'Culloch  v.  Maryland,  4  Wheat, 

thousands  of  employees,  the  carriage  316,  4  U.  S.  (L.  ed.)  579. 
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the  acts  of  the  government  are  put  into  effect.  It  has  been  thus  said 
with  reference  to  the  war  department,'  the  treasury  department,^  and 
the  land  office.®  Where  the  decision  of  questions  of  fact  is  committed 
by  Congress  to  the  judgment  and  discretion  of  the  head  of  a  depart- 
ment, his  decision  thereon  is  conclusive ;  and  even  on  mixed  questions 
of  law  and  fact,  or  of  law  alone,  his  action  will  carry  with  it  a  .«»trong 
presumption  of  its  correctness,  and  the  courts  will  not  ordinarily  re- 
view it.  The  court  stating  this  proposition  and  applying  it  to  the 
carrying  out  of  postal  laws  says  that  in  such  case  the  decision 
of  the  post  office  department,  rendered  in  the  exercise  of  a  rea- 
sonable discretion,  will  be  treated  as  conclusive.^®  In  an  appeal 
from  a  conviction  under  a  law  making  it  a  misdemeanor  for 
a  member  of  either  house  of  Congress  to  accept  pay  for  serv- 
ices rendered  "before  any  department,"  in  a  matter  in  which 
the  government  is  interested,  it  was  said  by  the  court:  "By  the 
provision  in  the  constitution  that  'all  legislative  powers  herein  granted 
shall  be  vested  in  a  Congress  of  the  United  States,'  it  is  meant  that  Con- 
gress— ^keeping  within  the  limits  of  its  powers  and  observing  the  re- 
strictions imposed  by  the  constitution — may  in  its  discretion  enact 
any  statute  appropriate  to  accomplish  the  objects  for  which  the  na- 
tional government  was  established."  The  department  before  which  the 
defendant  was  alleged  to  have  appeared  was  that  of  the  post  office,  and 
the  court,  dilating  on  the  influence  a  government  legislator  would 
naturally  have  with  a  government  department,  added :  "The  evils  at- 
tending such  a  situation  are  apparent  and  are  increased  when  those 
seeking  to  influence  executive  officers  are  spurred  to  action  by  hopes  of 
pecuniary  reward."  ^^  The  watchfulness  and  solicitude  exercised  by 
Congress,  as  instanced  by  this  law,  over  the  post  office  department  and 
its  other  instrumentalities  go  far  to  show  how  large  a  portion  of  the 
burden  of  government  these  are  expected  to  bear.^* 

4.  Department  Regulations. — This  duty  and  the  powers  which  it 
implies  have  reference,  of  course,  only  to  things  incident  to  the  post 
office  establishment,  and  which  the  department  is  authorized  by  law  to 
do.  Accordingly  an  act  appropriating  money  to  enable  the  depart- 
ment to  investigate  pneumatic  devices  for  carrying  the  mail  would  not 
authorize  the  department  to  enter  into  a  contract  for  the  use  of  such 
patented  device.^'    Indeed  the  power  of  the  government  itself  does  not 

7.  Wilcox  V.  Jackson,  13  Pet.  498,       11.  Burton  v.  United  States,  202  U. 
10  U.  S.  (L.  ed.)  264.  S.  344,  26  S.  Ct.  688,  50  U.  S.  (L.  ed.) 

8.  United  States  v.  Farden,  99  U.   1057,  6  Ann.  Cas.  362. 

S.  10,  25  U.  S.  (L.  ed.)  267.  12.  Decatur  v.  Paulding,  14  Pet.  497, 

9.  Wolsey  v.   Chapman,  101  U.   S.   10  U.  S.  (L.  ed.)  559. 

755,  25  U.  S.  .(L.  ed.)  91^.  13.  Beach  v.  United  States,  226  U.  S. 

10.  Bates,  etc.,  Co.  v.  Payne,  194  U.   243,  33  S.  Ct.  20,  57  U.  S.   (L.  ed.) 
S.  106,  24  S.  Ct.  695,  48  U.  S.  (L.  ed.)    205. 

894. 
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extend  over  all  matters  concerning  the  post  office  department  or  the 
servants  of  the  department.  For  instance,  a  state  legislature  passed 
an  act  whereby  if  a  postal  clerk,  on  duty  in  a  mail  car,  sufifers  personal 
injuries  in  an  accident  to  the  train  occurring  within  the  state,  he  has 
no  right  of  action  against  the  railroad  company  beyond  that  of  any 
other  person  so  suffering  while  traveling  without  having  paid  a  fare. 
The  constitutionality  of  the  act  was  considered  by  the  supreme  court 
and  sustained,  it  being  held  that  there  was  here  no  invasion  by  the  state 
legislature  of  the  power  of  Congress  to  establish  post  offices  and  post 
roads. ^*  But  for  such  a  statute  a  postal  clerk,  injured  or  killed  as  a 
result  of  accident  to  the  train  that  included  his  car,  was,  while  on  duty, 
a  passenger,  so  far  as  concerns  a  right  to  recover  damages  from  the 
railroad  company.**^ 

5.  Excluding  from  Mail  Unfit  Matter. — Persons  who  would  avail 
themselves  of  the  postal  establishment  must  recognize  that  it  is  a  busi- 
ness institution.  And  there  is  too  no  right  possessed  by  these  persons 
to  put  into  the  mail  anything  they  please,  regardless  of  its  character. 
No  law  of  Congress  can  place  in  the  hands  of  officials  connected  with 
the  postal  service  any  authority  to  invade  the  secrecy  of  letters  and 
such  sealed  packages  in  the  mail ;  and  all  regulations  adopted  as  to  mail 
matter  of  this  kind  must  be  in  subordination  to  the  great  principle 
embodied  in  the  fourth  amendment  of  the  constitution — that  is,  the 
guaranty  of  the  right  of  the  people  to  be  secure  in  their  papers  against 
unreasonable  searches  and  seizures;  but,  subject  to  this  remark,  the 
power  possessed  by  Congress  embraces  the  regulation  of  the  entire 
postal  system  of  the  country.  The  right  to  designate  what  shall  be 
carried  necessarily  involves  the  right  to  determine  what  shall  be  exclud- 
ed.^* And  in  excluding  various  articles  from  the  mails  the  object  of 
Congress  is  not  to  interfere  with  the  freedom  of  the  press  or  with  any 
other  rights  of  the  people,  but  to  refuse  the  facilities  for  the  distribu- 
tion of  matter  deemed  injurious  by  Congress  to  the  public  morals.*' 
Eegard  for  the  rights  and  liberties  of  persons,  which  under  the  constitu- 
tion, as  we  have  seen,  restrains  the  post  office  department  from  prying 
into  sealed  letters  and  packages,  does  not  affect  matter  visibly  objection- 
able that  is  deposited  in  the  mail.  Thus  an  act  of  Congress  prohibiting 
the  mailing  of  matter  on  the  outside  wrapper  of  which  is  printed  any- 
thing intended  to  reflect  injuriously  on  the  character  or  conduct  of 
another  does  not  abridge  the  freedom  of  speech  or  the  press.  Liberty 
and  freedom  of  speech  under  the  constitution  do  not  mean  the  unre- 
strained right  to  do  and  say  what  one  pleases  at  all  times  and  under 

14.  Price  v.   Pennsylvania  R.    Co.,       15.  See  Cabbiers,  vol.  4,  p.  1013. 
113  U.  S.  218,  5  S.  Ct.  427,  28  U.  S.       16.  Ex  parte  Jackson,  96  U.  S.  727, 
(L.  ed.)    980;  Martin  v.   Pittsburgh,  24  U.  S.  (L.  ed.)  877. 
etc.,  R.  Co.,  203  U.  S.  284,  27  S.  Ct.       17.  Note:  16  Ann.  Cas.  9. 
100,  51  U.  8.  (L.  ed.)  184,  8  Ann.  Cas. 
87  and  note. 
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all  circumstances,  and  certainly  they  do  not  mean  that  contrary  to  the 
will  of  Congress  one  may  make  of  the  post  office  establishment  of  the 
United  States  an  agency  for  the  publication  of  his  views  of  the  charac- 
ter and  conduct  of  others,  as  distinguished  from  the  carriage  of  the 
mails.^®  And  it  is  not  only  matter  plainly  defamatory  that  may  be 
rejected ;  the  power  of  the  department  goes  beyond  that.  The  consti- 
tutional guaranty  has  no  reference  to  the  right  of  the  federal  govern- 
ment to  exclude  from  the  mails  any  publication  which  it  deems  inju- 
rious to  public  morals.^®  What  is  to  be  so  deemed  will  appear  in  some 
detail  farther  on  when  we  come  to  discuss  the  topic  of  offenses  against 
the  postal  laws ;  among  these  offenses  being  the  depositing  in  the  mail 
specified  matter,  unfit  because  of  obscenity,  of  having  fraud  in  view, 
of  advertising  lottery  schemes,  and  so  on.-®  As  to  indecent  or  obscene 
matter  the  law  as  originally  passed,  mating  this  nonmailable,  was 
directed  against  books,  pamphlets,  pictures,  papers,  writings  or  other 
publications,  and  it  was  held  there  was  no  word  here  describing  an 
indecent  letter  entirely  enclosed  in  an  envelope,  so  as  to  have  its  bad 
character  appear  only  by  unsealing  it  or  breaking  it  open.^  However, 
the  omission  of  "letter"  was  supplied  by  an  amendment  to  the  act, 
passed  in  1888."^  -Since  the  enactment  of  the  statute  denying  the  use 
of  the  mail  for  indecent  communications  Congress,  with  some  indiffer- 
ence to  relevancy,  it  would  seem,  has  enlarged  the  sense  of  "indecent" 
in  that  connection  so  as  to  include  a  tendency  to  incite  arson,  murder 
or  assassination.'  And  the  mails  are  barred  to  persons  with  purposes 
other  than  fraud,  slander,  intimidation  or  immorality.  The  postal 
regulations  issued  in  pursuance  of  an  act  of  Congress  contain  a  long  list 
of  prohibited  articles  dangerous  in  their  nature,  or  by  possibility  of 
contact  with  other  articles ;  for  instance,  liquids,  poisons,  explosives  and 
inflammable,  fatty  substances,  live  or  dead  animals,  and  substances 
which  exhale  a  bad  odor.  It  has  never  been  supposed  that  the  exclu- 
sion of  these  denied  to  their  owners  any  of  their  constitutional  rights.* 

II.  Mail  Matter 

6.  Classification  of  Mail. — Congress,  in  exercising  the  power  to  es- 
tablish post  oflSces  and  post  roads,  has  from  the  beginning  acted  on  the 
assumption  that  it  is  not  bound  by  any  hard  and  fast  rule  of  uniform- 

18.  Warren  v.  United  States,  183  2.  Grimm  v.  United  States,  156  TJ. 
Fed.  718,  106  C.  C.  A.  156,  38  L.R.A.  S.  604, 15  S.  Ct.  470,  39  U.  S.  (L.  ed.) 
(N.S.)  800.  550;   Andrews  v.  United   States,  162 

19.  Notes:  15  Ann.  Cas.  9;  Ann.  U.  S.  420,  16  S.  Ct.  798,  40  U.  S.  (L. 
Cas.  1915B  1186.  ed.)  1023. 

20.  See  infra,  par.  27  et  seq.  3.  35  U.  S.  Stat,  at  L.  416. 

1.  United  States  v.  Chase,  135  U.  S.  4.  Public  Clearing  House  v.  Coyne, 
255,  10  S.  Ct  756,  34  U.  S.  (L.  ed.)  194  U.  S.  497,  24  S.  Ct.  789,  48  U.  S. 
117.  (L.  ed.)  1092. 
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ity ;  that  is  to  say,  it  has  always  considered  that  the  right  to  classify 
in  the  broadest  sense  is  enjoyed  by  it.  Consequently,  depending  on 
conceptions  of  public  good  to  be  accomplished  irrespective  of  the  mere 
cost  of  carriage,  the  rates  of  mail  have  varied  and  the  privileges  ac- 
corded have  changed  from  time  to  time.*  The  United  States  under- 
takes, at  fixed  rates  of  postage,  to  convey  letters  and  newspapers  for 
those  to  whom  they  are  directed,  and  the  postage  may  be  prepaid  by 
the  sender,  or  be  paid  when  cither  reaches  its  destination,  by  the  per- 
son to  whom  addressed.  When  the  latter  or  his  agent  tenders  the  post- 
age the  right  to  the  immediate  possession  accrues  to  him.*  To  reconcile 
this  statement  to  the  law  as  now  existing  it  should  be  explained  that 
mailed  matter,  the  right  to  be  given  the  possession  of  which  accrues  on 
the  addressee's  paying  postage  at  the  place  of  destination,  is  matter 
that  has  been  deposited  in  the  mail  with  insufficient  postage;  what  the 
addressee  now  pays  being  the  balance  due.  Unless  some  postage  had 
been  paid  it  would  not  be  carried.  The  present  postal  laws  require  a 
prepayment  of  postage  before  a  letter  can  be  either  transmitted  or  de- 
livered. (Rev.  Stat.  U.  S.  arts.  3896,  3900,  3904.)  Without  this,  a 
communication  addressed  to  another  post  oflice  will  not  be  forwarded, 
and  a  dropped  letter  will  not  be  delivered.''  The  only  exception  is  as 
to  letters  of  United  States  soldiers,  sailors  and  marines,  in  actual  serv- 
ice. But  even  in  the  case  of  that  sort  of  mail  matter  the  postage  may 
be  paid  on  delivery  only  when  the  postmaster  general  shall  have  ar- 
ranged for  it.  Beginning  with  the  act  of  March  3,  1863,  amending 
the  laws  relating  to  the  post  office  department,®  Congress  had  come  to 
pass,  on  August  24,  1912,  when  the  provision,  since  known  as  the 
"Newspaper  Publicity  Law,"  was  enacted,  that  mail  matter,  disregard- 
ing mere  subordinate  subdivisions,  was  divided  into  four  general 
classes,  the  first  class  embracing  letters  and  written  matter,  the  second 
class  covering  newspapers  and  periodicals,  the  third,  books  and  pam- 
phlets, and  the  fourth  merchandise.  And  the  classification  thus 
adopted  was  based  not  on  merely  inherent  distinctions  or-difi^erences  in 
the  nature  and  character  of  the  articles  as  mailable  matter  and  the  cost 
of  their  carriage,  but  rested  on  broad  principles  of  public  policy ;  in 
other  words,  on  the  conceptions  of  Congress  as  to  how  far  it  was  wise 
for  the  general  welfare  to  give  advantages  to  one  class  not  enjoyed  by 
another.* 

5.  Lewis  Pub.   Co.  v.  Morgran,  229       8.  12  U.  S.  Stat,  at  L.  70L 

U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  9.  Lewis  Pub.  Co.  v.  Morgan,  229 

cd.)  1190.  U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L. 

6.  Teal  v.  Felton,  12  How.  284,  13  ed.)  1190.  And  see  Houghton  v. 
U.  S.   (L.  ed.)  990.  Payne,  194  U.  S.  88,  24  S.  Ct.  590,  48 

7.  Blake  V.  Hamburg-Bremen  F.  Ins.  U.  S.  (L.  ed.)  888;  Smith  v.  Payne, 
Co.,  67  Tex.  160,  2  S.  W.  368,  60  A.  194  U.  S.  104,  24  S.  Ct.  595,  48  U.  S. 
S.  R.  15.  (L.  ed.)  893. 
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7.  Mail  of  the  First  Class. — ^The  act  providing  for  the  classification 
of  mail  specifies  "written  matter"  as  that  which  is  to  constitute  the  first 
class.*®  It  goes  on  to  speak  of  this  written  matter  as  comprising  letr 
ters  and  postal  cards,  and  makes  a  somewhat  indefinite  reference  also 
to  other  matter,  written  or  partly  so,  not  coming  within  the  classes  sub- 
sequently described.**  From  the  language  of  a  decision,  in  the  case 
of  a  person  charged  with  carrying  and  delivering  letters  otherwise  than 
by  mail  when  a  post  route  connected  the  points  of  carriage,  it  is  to  be 
gathered  that  a  communication  from  one  person  to  another,  written  on 
a  piece  of  paper  folded  and  directed  like  a  letter,  is  a  letter,  in  contem- 
plation of  the  postal  laws,  without  regard  to  whether  it  is  or  is  not 
either  sealed  or  enclosed  in  an  envelope.**  And,  under  the  decision  in 
an  Irish  libel  case,  a  postal  card  is  an  unenclosed  document,  as  to  form 
and  mode  of  transmission  regulated  by  public  statute.*'  As  to  matter 
deposited  in  the  mail  as  of  another  class,  but  susceptible  to  be  charged 
first  class  postage  by  reason  of  bearing  some  sort  of  an  inscription,  it 
seems  that  the  inscription,  to  be  sufficient  for  the  purpose,  must  be 
some  writing  or  memorandum,  from  which  it  may  be  seen  to  have 
been  the  intention  of  the  sender  to  convey  information  clandestinely, 
under  the  wrapper  or  on  it,  in  a  form  which,  though  not  disclosing 
what  it  is,  will  leave  no  doubt  of  his  intention.** 

8.  Mail  of  the  Second  Class. — The  rate  for  first  class  or  letter  mail 
is  of  such  a  character  as  to  produce  a  profit  to  the  government,  while 
for  the  second  or  newspaper  class  the  rates  are  such  as  to  entail  on  it  a 
loss,  a  result  brought  about  by  the  fact  that  letter  mail  under  the  class- 
ification is  subjected  to  a  rate  immensely  higher  than  that  given  news- 
papers under  the  second  class.  While  not  so  large,  a  very  great  dis- 
crimination also  exists  against  the  other  elates  and  in  favor  of  the 
second  class.  Then  too  there  is  a  discrimination  among  those  persons 
who  would  not  avail  themselves  of  the  establishment  of  the  second 
class ;  for  the  classification  does  not — at  least  directly — benefit  all  such 
persons  alike,  publishers  having  very  much  the  advantage  under  it. 
For  instance,  the  postage  on  a  newspaper  coming  under  the  second 
class  rate  when  mailed  by  an  individual  is  higher  than  is  the  rate  of 
postage  exacted  for  the  mailing  of  the  same  newspaper  by  publishers  or 

10.  Houghton  V.  Payne,  194  U.  S.  U.  S.  (L.  ed.)  990.  This  case  was 
B8,  24  S.  Ct.  590,  48  U.  S.  (L.  ed.)  trover  against  a  postmaster  who  had 
888 ;  Lewis  Pub.  Co.  v.  Morgan,  229  U.  declined  to  deliver  a  newspaper  to  the 
S.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.)  person  named  on  the  wrapper  as  ad- 
1190.  dressee,  unless  additional  postage  was 

11.  20  U.  S.  Stat,  at  L.  358,  sec.  8.  paid.    He  based  his  demand  for  the  ad- 

12.  United  States  v.  Bromley,  12  ditional  postage  on  the  fact  that  the 
How.  87, 13  U.  S.  (L.  ed.)  905.  sender  had  inscribed  the  wrapper  with 

13.  Note:  1  British  Rul.  Cas.  465.  his  initial,  but  the  plaintiff  was  given 

14.  Teal  v.  Felton,  12  How.  284,  13  judgment. 
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news  agents.^*  But  any  seeming  injustice  to  the  public  involved  in  this 
concession  to  publishers  and  news  agents  disappears  when  the  benefit 
is  considered  that  the  legislators  deemed  certain  to  result  to  the  people 
generally  from  "the  wide  dissimination  of  intelligence  as  to  current 
events"  that  must  follow  the  conferring  of  the  special  privileges.^*  In 
order  to  have  some  assurance  that  this  benefit  would  result,  and  to 
secure  the  public  against  an  abuse  of  the  privileges,  Congress  attached 
certain  conditions  to  the  enjoyment  of  the  latter.  The  issuance  of  the 
matter  must  be  regular,  from  a  known  publication  office,  and  at  stated 
intervals — as  often  as  four  times  a  year ;  the  publication  must  bear  a 
date  of  issue  and  be  numbered  consecutively,  must  be  on  printed  paper 
sheets,  must  not  be  enclosed  in  substantial  binding,  must  have  in  view 
the  spreading  of  information  of  a  public  sort  or  else  be  devoted  to  liter- 
ature, science,  art  or  some  special  line  of  industry;  they  must  not 
amount  to  mere  advertising  enterprises,  although  they  may  contain 
advertisements,  and  they  must  have  a  legitimate  list  of  paying  sub- 
scribers. Moreover  publishers  and  news  agents  who  would  obtain  these 
privileges  are  compelled  to  make  written  application  for  entry  of  their 
publications  at  the  local  post  office,  to  file  copies  of  the  publications,  to 
make  affidavit  to  the  essential  facts,  and  to  make  written  answers  to 
questions  propounded  which  are  deemed  to  be  essential  to  show  the 
existence  of  the  conditions  precedent  imposed  by  the  statute.^' 

9.  Mail  of  the  Third  Class. — Publications  other  than  newspapers 
and  periodicals  are  treated  as  miscellaneous  printed  matter,  falling 
within  the  third  class.  While  it  may  be  difficult  to  draw  an  exact  line 
of  demarcation  between  periodicals  and  books,  it  is  usually,  though  not 
always,  easy  to  determine  within  which  category  it  falls,  if  the  charac- 
ter of  a  particular  publication  is  put  in  issue.  A  periodical,  as  ordi- 
narily understood,  is  a  publication  appearing  at  stated  intervals,  each 
number  of  which  contains  a  variety  of  original  articles  by  different 
authors,  devoted  either  to  general  literature  or  some  special  branch  of 
learning  or  to  a  special  class  of  subjects.  Ordinarily  each  number  is 
incomplete  in  itself,  and  indicates  a  relation  with  prior  or  subsequent 
numbers  of  the  same  series.  It  implies  a  continuity  of  literary  char- 
acter, a  connection  between  the  different  numbers  of  the  series  in  the 
nature  of  the  articles  appearing  in  them,  whether  they  be  successive 
chapters  of  the  same  storj''  or  novel  or  essays  on  subjects  pertaining  to 
general  literature.  The  fact  that  a  periodical  is  not  bound  when  issued, 
or  intended  for  preservation,  is  immaterial,  since  in  France  and  most 
of  the  Continental  countries  nearly  all  books,  even  of  the  most  serious 
and  permanent  character,  are  usually  issued  in  paper  covers,  thus 
leaving  each  purchaser  to  determine  for  himself  whether  it  is  worth 

15.  20  U.  S.  Stat,  at  L.  359,  sec.  10.   ed.)  1190. 

16.  Lewis  Pub.  Co.  v.  Morj?an,  229       17.  20  U.  S.  Stat,  at  L.  359,  sec.  4. 
U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L. 
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a  binding  of  more  substantial  character,  and  preservation  in  his  library. 
It  is  true  that  in  that  part  of  the  act  under  consideration,  here  particu- 
larly referred  to,**  it  is  said  that  a  periodical  must  be  without  such 
substantial  binding  as  to  distinguish  printed  books  for  preservation 
from  periodical  publications,  but  it  is  by  no  means  to  be  inferred  from 
this  that  to  constitute  a  book  the  publication  must  have  a  substantial 
binding.  A  periodical,  as  contemplated  by  the  act,  is  not  such  merely 
because  it  is  issued  at  stated  intervals,  under  a  collective  name.  While 
this  fact  may  be  entitled  to  weight  in  determining  the  character  of  the 
publication,  it  is  by  no  means  conclusive,  when  all  the  other  character- 
istics are  those  of  books  rather  than  those  of  magazines.  The  largest 
class  of  periodicals  are  magazines,  which  are  defined  by  Webster  as 
"pamphlets  pubhshed  periodically,  containing  miscellaneous  papers  or 
compositions."  A  few  other  nondescript  publications,  such  as  railway 
guides,  appearing  at  stated  intervals,  have  been  treated  as  periodicals 
and  entitled  to  the  privileges  of  second  class  mail  matter.  A  book  is 
readily  distinguishable  from  a  periodical.  Books  are  not  often  issued 
periodically,  and,  if  so,  their  periodicity  is  not  an  element  of  their 
character.** 

to.  Finality  of  Department's  Action  Fixing  Class. — Although  Con- 
gress has,  by  statute,  classified  .mail  matter,  and  assigned  periodicals 
to  the  second  class,  it  is  at  times  hard  to  decide  whether  a  particular 
publication  is  a  "periodical,"  within  the  meaning  of  such  statute ;  and, 
as  the  decision  of  this  matter  has  boon  given  to  the  postmaster  general, 
the  question  has  often  arisen  whether  his  adjudication  in  that  regard  is 
subject  to  review  by  the  courts.*®  The  rule  has  been  laid  down  that 
the  courts  will  not  interfere  with  the  discretion  of  the  postmaster  gen- 
eral in  determining  the  class  to  which  a  publication  belongs,  unless 
his  judgment  is  clearly  wrong.*  The  second  class  privilege  was  sought 
to  be  secured  for  a  series  of  publications  entitled  "Masters  in  Music." 
The  opening  number  was  devoted  to  Mozart,  and  contained  a  portrait,  a 
brief  biography,  an  essay  oH  his  art  and  a  few  of  his  compositions,  and 
on  its  first  page  a  notice  to  the  effect  that  "Masters  in  Music"  would 
be  unlike  any  other  musical  magazine,  that  each  monthly  issue  would 
be  complete  in  itself,  and  would  be  devoted  to  one  of  the  world's  great 
musicians.  The  notice  closed  with :  "The  announcement  of  the  con- 
tents of  the  February  issue,  which  will  treat  of  Chopin,  will  be  found 
on  another  page."  Here  the  publication  actually  professed  to  be  com- 
plete in  itself,  thereby  expressly  disclaiming  one  of  the  chief  elements 
of  a  magazine  or  periodical  as  defined  by  the  statute.  The  department 
ruled  that  this  was  sheet  music  disguised  as  a  periodical,  and  in  a  suit 

18.  20  U.  S.  Stat,  at  L.  359,  chap.  20.  Note:  12  L.R.A.(N.S.)  166. 
180,  sec.  14,  subd.  3.  1.  United    States   v.    Cortelyou,  2d 

19.  Houghton  v.  Payne,  194  U.  S.  App.    Gas.    (D.   C.)    670,   12  UR.A. 
88,  24  S.  Ct.  690,  48  U.  S.  (L.  ed.)  (N.S.)  166  and  note. 

888. 
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thereupon  to  enjoin  its  being  assigned  to  the  third  class  it  was  held 
that  the  courts  ought  not  to  interfere.*  A  like  result  followed  an  effort 
to  enjoin  the  department  from  revoking  second  class  mail  privileges 
theretofore  accorded  to  a  series  of  publications  which  were  separate 
stories  each,  to  all  intents  and  purposes;  the  only  element  of  sequence 
being  that  the  same  character  was  carried  through  the  series,  and  the 
reader  was  led  by  announcements  to  expect  further  tales  after  the 
one  before^  him.*  > 

11.  Newspaper  Publicity  Law. — Since  the  decisions  insuring  against 
interference,  except  when  clearly  wrong,  with  the  department's  rulings 
on  classification  in  doubtful  cases,  Congress  has  passed  a  law  that,  so  far 
as  concerns  at  least  one  sort  of  possible  second  class  mail  matter,  largely 
excludes  the  doubt  This  law  affects  newspapers,  magazines,  periodi- 
cals, etc;,  and  requires  the  filing  semiannually  of  sworn  statements, 
with  the  postmaster  general  and  the  local  postmaster,  setting  forth  the 
names  and  the  post  office  addresses  of  the  editor,  and  managing  edi- 
tor, publisher,  business  managers  and  owners ;  also,  if  the  proprietor  is 
a  corporation,  the  names  of  persons  owning  not  less  than  one  per  cent 
of  the  stock,  bonds,  mortgages  or  other  securities;  also,  in  the  case  of  a 
daily  newspaper — ^unless  it  be  a  religious,  fraternal,  temperance,  scien- 
tific or  some  such  paper — the  average  of  the  number  of  each  issue  sold 
or  distributed  to  paying  subscribers  during  the  preceding  six  months. 
A  copy  of  the  sworn  statement  shall  be  made  to  appear  in  the  second 
issue  of  the  publication  printed  after  the  filing.  Any  such  publication 
shall  be  denied  the  privileges  of  the  mail  on  failure  to  comply  with 
this  provision.  Certain  publishers  tested  this  legislation  by  suit,  urging 
that  it  tended  to  violate  the  constitution  in  regard  to  both  the  freedom 
of  the  press  and  due  process  of  law,  and  that  in  neither  form  nor  sub- 
stance was  it  a  law  to  regulate  the  carriage  of  the  mails,  but  rather  one 
to  regulate  journalism.  They  contended  that  the  law  in  no  way  even 
referred  to  the  mails  except  in  making  exclusion  from  them  a  means 
of  enforcing  what  they  called  "censorship  of  the  press."  They  attacked 
vigorously  the  further  provision  in  the  act  that  all  editorial  or  other 
reading  matter  published  in  any  such  newspaper,  magazine,  or  period- 
ical for  the  publication  of  which  money  or  other  valuable  consideration 
is  paid,  accepted,  or  promised  shall  be  plainly  marked  "advertisement." 
But  the  court  held  these  contentions  groundless.  It  referred  to  the 
laxity  and  confusion  that  had  marked  the  awarding  of  second  class 
privileges  by  postmasters  prior  to  1887,  when  the  law  was  passed  under 
authority  of  which  the  department  had  promulgated  new  rules  for 
such  awards;  and  in  effect  it  said  that  the  act  under  consideration  was 

2.  Bates,  etc.,  Co.  v.  Payne,  194  U.  104,  24  S.  Ct.  595,  48  U.  8.  (L.  ed.)  893. 
•8. 106,  24  S.  Ct.  595,  48  U.  S.  (L.  ed.)  3.  Smith  v.  Hitchcock,  226  U.  S.  53, 
894.  And  see  Smith  v.  Payne,  194  U.  S.   33  S.  Ct.  6,  57  U.  S.  (L.  ed.)  119. 
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intended  merely  to  aid  that  law's  purpose.    It  was  proper  legislation 
and  did  not  violate  the  freedom  of  the  press.* 

12.  Mail  of  the  Fourth  Class. — Congress  and  the  courts  have  made 
out  more  or  less  clearly  what  should  constitute  first,  second  and  third 
class  mail  respectively,  and  the  statute  says  that  the  fourth  class  shall 
embrace  all  other  mail  matter,  including  farm  and  factory  products 
not  legally  embraced  in  any  of  the  three  classes  and  not  exceeding  a 
certain  weight  and  size  and  not  of  a  sort  dangerous  to  post  office  em- 
ployees or  likely  to  damage  the  equipment  or  other  mail  matter,  and 
not  too  perishable  in  character.  A  discussion  of  the  subjei't  brings  up 
what  is  known  as  the  parcels  post  system,  a  new  department  for  the 
government  whereby  it  has  undertaken  to  transmit  for  the  public  at 
moderate  rates  articles  such  as  formerly  the  express  companies  made  it 
a  lucrative  business  to  carry.  There  is  no  reason  in  law  why  the  depart- 
ment should  not  be  given  by  Congress  this  enterprise  to  engage  in, 
since  it  has  its  contracts  with  common  carriers  in  all  parts  of  the  coun- 
try, and  does  not  undertake  it  with  a  view  to  profit.  What  should  be 
mailable  has  varied  at  difi^erent  times,  changing  with  the  facility  of 
transportation  over  the  post  roads.*  "In  establishing  the  postal  system 
Congress  may  restrict  its  use  to  letters,  and  deny  it  to  periodicals;  it 
may  include  periodicals,  and  exclude  books ;  it  may  admit  books  to  the 
mails  and  refuse  to  admit  merchandise,  or  it  may  include  all  of  these 
and  fail  to  embrace  within  its  regulations  telegrams  or  large  parcels  of 
merchandise."  •  But  under  the  parcels  post  system  the  rating  of  postr 
age  is  managed  somewhat  differently  from  that  marking  any  of  the 
three  other  classes  of  mail ;  and  this  in  respect  not  only  of  what  is  to  be 
paid,  but  also  of  the  mode  of  fixing  what  is  to  be  paid,  the  rate  not 
being  uniform  to  all  points.  And  yet  the  rate  is  not  regulated  accord- 
ing to  the  precise  distance  between  the  post  office  at  which  the  matter 
is  deposited  and  that  to  which  it  is  to  go,  but  the  government  has 
established  what  it  calls  "zones,"  there  being  eight  of  these,  farther 
and  farther  from  the  office  in  which  the  matter  is  posted,  and  num- 
bered accordingly.  The  rate  to  a  post  office  within  the  second  zone 
exceeds  that  to  one  within  the  first,  and  so  on,  and  varies  besides  ac- 
cording to  weight.' 

13.  Registered  Letters. — ^If  a  letter  is  properly  stamped  for  registra- 
tion— that  is,  has  fixed  to  it  stamps  representing  the  established  charge 
for  that  service  as  well  as  the  necessary  postage — the  sender  on  deliver- 
ing it  to  the  postmaster  is  entitled  to  a  receipt  in  return,  and  to  have 
this  letter  marked  with  a  number,  and  entered  in  an  appropriate  book 

4.  Lewis  Pub.  Co.  v.  Morgan,  229  U.  24  U.  S.  (L.  ed.)  877. 

8.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.)  6.  Public  Clearing  House  v.  Coyne, 

1190.  194  U.  S.  497,  24  S,  Ct.  789,  48  U.  S. 

Note:  Ann.  Cas.  1915B  1187.  (L.  ed.)  1092. 

5.  Ex  parte  Jackson,  96  U.  S.  727,  7.  37  U.  S.  Stat,  at  L.  557,  sec.  8. 
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of  record  as  registered  on  that  day  and  by  that  number.  Thereafter 
the  letter  must  be  guarded  with  the  utmost  care  while  in  the  mail.® 
The  book  referred  to,  the  register  of  letters,  has  the  character  of  an 
of&cial  record  authorized  by  law  and  is  therefore  admissible  in  evi- 
dence.* More  than  this,  the  courts  take  judicial  notice  of  it,  because  of 
its  being  kept  as  in  compliance  with  the  regulations  of  the  post  office 
department,  which  fact  makes  it  an  official  record  as  just  said.*®  But 
it  is  not  conclusive  evidence  of  the  date  of  the  registration,  for  the  tes- 
timony of  the  postmaster,  or  his  clerk,  if  the  entry  has  been  made  by 
him,  may  be  given  in  rebuttal.**  When  the  letter  reaches  the  post 
office  for  which  it  is  destined  the  postmaster,  or  letter  carrier,  must 
deliver  it  to  the  addressee ;  for  he  is  responsible  if  he  delivers  it  to  some- 
body else  and  the  addressee  thereby  suffers  the  loss  of  it.**  And  on 
delivering  the  letter  to  its  addressee  the  receiving  postmaster  or  the 
letter  carrier  so  delivering  must  take  a  receipt  for  it,  which  receipt  must 
be  mailed  at  once  to  the  sender  if  he  requests  it.** 

14.  Post  Office  Money  Orders^. — In  passing  the  act  under  which  post 
office  money  orders  are  issued  or  paid  Congress  had  no  purpose  of 
revenue  in  view.  Its  object,  as  expressly  declared  at  the  outset  of  the 
1st  section,  was  "To  promote  public  convenience,  and  to  insure  greater 
security  in  the  transmission  of  money  through  the  United  States 
mails."  There  is  nothing  in  the  context  to  warrant  the  belief  that  the 
legislative  body  was  animated  by  any  other  motive  than,  as  avowed  in 
the  1st  section,  a  willingness  to  sink  money,  if  necessary,  to  accomplish 
that  object.**  That  which  promotes  the  public  convenience  and  pro- 
vides for  the  transfer  of  money  by  mail  is  undoubtedly  a  proper  exer- 
cise of  the  power  conferred  upon  Congress  by  the  constitution  "to  es- 
tablish post  offices  and  post  roads.''  **  The  act  was  suggested  by  a  sim- 
ilar act  in  England,  and  its  words  were,  following  those  already  quot- 
ed: "The  postmaster  general  may  establish  and  maintain,  under  such 
rules  and  regulations  as  he  may  deem  expedient,  a  uniform .  money 
order  system  at  all  suitable  post  offices,  which  shall  be  designated  as 
'money  order  offices.'  "  Under  its  authority  the  post  office  department 
serves  the  public  by  furnishing  a  safe  and  cheap  method  for  transmit- 
ting small  sums  of  money.  The  necessity  for  some  such  service  appears 

8.  Ross  V.  Hawkeye  Ins.  Co.,  93  la.  12.  Joalyn  v.  King,  27  Neb.  38,  42 
222,  61  N.  W.  852,  34  L.R.A.  466  and  N.  W.  766,  20  A.  S.  R.  656,  4  L.B.A. 
note.  457. 

9.  Gumey  v.  Howe,  9  Gray  (Mass.)  13.  Carr  v.  Jeffersonville  First  Nat. 
404,  69  Am.  Dec.  299  and  note.  Bank,  35  Ind.  App.  216,  73  N.  E.  947, 

10.  Caha  v.  United  States,  152  U.  S.   Ill  A.  S.  R.  159. 

211,  14  S.  Ct.  613,  38  U.  S.  (L.  ed.)  14.  United  States  v.  Norton,  91  U. 

415;  Carr  ▼.  Jeffersonville  First  Nat.  S.  566,  23  U.  S.  (L.  ed.)  454. 

Bank,  35  Ind.  App.  216,  73  N.  E.  947,  15.  Bolognesi  v.  United  States,  189 

111  A.  S.  R.  159.  Fed.  335,  111  C.  C.  A.  67.  36  L.R.A. 

11.  Gumey  v.  Howe,  9  Gray  (Mass.)  (N.S.)  143. 
404,  69  Am.  Dec.  299. 
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from  an  old  reported  case  arising  out  of  a  deposit  of  bank  notes  in- 
dorsed in  a  properly  addressed  envelope  in  the  Philadelphia  post  office 
for  transmission  to  a  point  in  Virginia.  It  was  admitted  that  the 
course  of  conveying  the  mail  from  Philadelphia  south  was  as  follows : 
The  Virginia  mail,  tied  with  a  string  and  wrapped  in  papers,  was  with 
many  other  mails  similarly  secured  inclosed  in  a  locked  portmanteau, 
and  sent  by  stage  to  the  city  of  Washington,  distant  144  miles.  The 
letter  could  not  be  traced  after  its  leaving  Philadelphia,  and  the  oflScial 
in  charge  of  the  Washington  post  oflfice  was  sued  for  the  loss  of  the 
money.  The  court  decided  among  other  things  that  an  entry  on  the 
post  bill  is  by  no  means  conclusive  evidence  of  the  transmission  of  a 
letter,  for  it  may  still  never  have  been  put  into  the  mail,  or  may  have 
been  stolen  in  ite  passage.^*  A  money  order  is  not  a  negotiable  instru- 
ment, and  it  has  been  decided  that  if  the  issue  of  one  has  been  fraudu- 
lently procured,  the  government  may,  after  paying  it,  recover  the 
money,  even  from  a  person  who  under  the  law  merchant  would  be  a 
bona  fide  holder  for  value.*'  And  nobody  may  have  the  order  cashed 
except  the  person  named  as  payee  by  the  issuing  office,  or  some  one 
expressly  authorized  by  him  by  indorsement.** 

15.  How  Posting  Is  Effected, — Matter  in  order  to  be  entitled  to  car- 
riage in  the  mails  must  be  addressed  and  have  the  proper  amount  of 
postage  for  it  prepaid.**  Next,  it  must  be  deposited  in  the  post.  It 
i;oes  without  any  need  to  dte  authority  that  a  letter  is  deposited  if  put 
into  the  receptacle,  or  dropped  into  the  slot,  furnished  for  the  purpose 
in  the  regular  building  or  apartment  used  as  a  post  office.  However,  it 
has  been  said  that  a  letter  thrown  on  the  floor,  or  laid  on  a  desk  appro- 
priated to  other  and  different  purposes,  could  not  be  said  to  have  been 
deposited  in  the  post  office.*®  A  fortiori,  if  a  letter  is  placed  by  a  private 
business  man  on  a  tray  on  his  desk  in  the  office  of  his  business  house, 
so  that  it  may  be  picked  up  and  taken  to  the  post  office  by  an  employee, 
part  of  whose  routine  duty  it  is  to  do  so,  there  is  no  deposit  in  the  post.* 
But  street  letter  boxes  are  authorized  by  an  act  of  Congress  and  are  as 
completely  and  as  exclusively  under  the  care  and  control  of  the  post 
office  department  as  boxes  provided  for  the  reception  of  letters  within 
the  post  office  buildings  themselves ;  and  a  letter  deposited  in  a  street 
letter  box  which  has  been  put  up  by  the  post  office  department  is  as 
truly  mailed,  within  the  meaning  of  the  law,  as  if  it  were  deposited 

16.  Dunlop    V.    Munroe,   7    Cranch  note,  3  L.R.A.(N.S.)  136  and  note. 
242,  3  U.  S.  (L.  ed.)  329.  Note:  29  L.R.A.(N.S.)  257. 

17.  Bolognesi  v.  United  States,  189       19.  See  supra,  par.  6. 

Fed.  335,  111  C.  C.  A.  67,  36  L.RA.  20.  GFoode  v.  United  States,  159  U. 

(N.S.)  143  and  note;  Jaselli  v.  Riggs  S.  663, 16  S.  Ct.  136,  40  U.  S.  (L.  ed.) 

Nat.  Bank,  36  App.  Cas.  (D.  C.)  159,  297. 

Ann.  Cas.  1912C  119.  1.  (Jordon  v.  Batterson,  198  N.  Y. 

18.  Moore  v.  Skyles,  33  Mont.  135,  175,  91  N.  E.  371, 19  Ann.  Cas.  649. 
82  Pac.  799,  114  A.  S.  R.  801  and 
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in  a  letter  box  within  the  post  office  building  itself.*  And  it  can  make 
no  difference  whether  the  letter  is  handed  directly  to  the  carrier,  or  is 
first  deposited  in  a  receiving  box,  and  taken  thence  by  the  same 
carrier.*  But  it  would  appear  that  a  letter,  so  handed  to  a  carrier  and 
containing  a  remittance,  might  npt  be  regarded  as  deposited  in  the 
post,  if  the  remittance  was  intended  to  be  in  compliance  with  a  direc- 
tion to  send  by  post.* 

III.  Postal  Officers  and  Employees 

16.  Postmaster  General. — ^At  the  time  of  the  ad(q)tion  of  the  consti- 
tution, there  was  one  "general  postoffice  at  Washington,  District  of 
Columbia,"  and  the  postmaster  general  was  in  charge,  and  denomi- 
nated "postmaster,"  and  the  different  officers  throughout  the  country 
were  known,  and  in  fact  designated,  as  "deputy  postmasters,"  by  the 
federal  statute.  This  was  true  until  1876,  when  the  post  offices  were 
designated  at  1st,  2d,  3d,  and  4th  class,  and  at  present  the  lower  class 
only  of  postmasters  are  appointed  by  the  postmaster  general,  the  ap- 
pointment of  the  others  being  by  the  President.  In  this  latter 
statute  the  word  "deputy"  was  dropped,  and  the  offices  classi- 
fied as  already  stated.*  Power  to  establish  post  offices  and  post 
roads  is  conferred  on  Congress,  but  the  policy  of  the  govern- 
ment from  the  time  the  general  post  office  was  established  has 
been  to  delegate  to  the  postmaster  general  the  power  to  desig- 
nate the  places  where  the  mails  shall  be  received  and  delivered, 
and  incident  to  this  power  is  that  to  discontinue  post  offices  at  the 
places  selected,*  whether  selected  by  himself  or  a  predecessor.'  But  the 
power  thus  delegated  does  not  go  to  the  making  of  permanent  contracts 
^or  structures  at  the  designated  localities  to  accommodate  the  official 
business.  The  postmaster  general  cannot  bind  the  United  States  by 
any  lease  or  purchase  of  a  building  to  be  used  for  the  purposes  of  a  post 
office,  unless  the  power  to  do  so  is  derived  from  a  statute  which  either 
expressly  or  by  necessary  implication  authorizes  him  to  make  such  lease 
or  purchase.®  He  has  discretion  in  determining  the  times  of  departure 
and  arrival  of  mails.*  It  falls  to  him  also  to  arrange  with  transporta- 
tion companies,  or  individuals  as  the  case  may  be,  for  the  carriage  of 

2.  Casco  Nat.  Bank  v.  Shaw,  79  Me.   617, 18  U.  S.  (L.  ed.)  389. 

376, 10  Atl.  67, 1  A.  S.  R.  319.  7.  United  States  v.  Bank  of  Metrop- 

Note:  12  L.R.A.  732.  olis,  15  Pet.  377, 10  U.  S.  (L.  ed.)  774. 

See  aJso  infra,  par.  33.  Note:  52  L.B.A.(N.S.)  436. 

3.  Pearce  v.  Langfit,  101  Pa.  St.  507,  8.  Chase  v.  United  States,  155  U.  S. 
47  Am.  Rep.  737.  489,  15  S.  Ct.  174,  39  U.  S.  (L.  ed.) 

4.  Note :  21  Eng.  Rul.  Cas.  15.  234. 

5.  Bishop  v.  State,  149  Ind.  223,  48  9.  Neil  v.  Ohio,  3  How.  720,  11  U. 
N.  E.  1038,  63  A.  S.  R.  279,  39  L.R.A.  S.  (L.  ed.)  800;  Miller  v.  United 
278.  States,  233  U.  S.  1,  34  S.  Ct.  570,  58 

6.  Ware  v.  United  States,  4  Wall.  U.  S.  (L.  ed.)  823. 
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the  mails,  for  public  policy  requires  that  the  mail  be  carried  subject  to 
postal  regulations,  and  that  the  department,  which,  of  course,  acts 
through  the  postmaster  general,  shall  determine  what  service  is  needed 
and  under  what  conditions  it  shall  be  performed.*®  He  may  enter  into 
the  necessary  stipulations  with  these  carriers  for  mail  transportation 
and  exercise  his  judgment  to  end  the  service,  and  thereby  terminate  the 
contract,  whenever  the  public  interest  shall  demand  such  a  change.** 
In  the  exercise  of  his  judgment  he  may  exact  forfeitures  for  the  failure 
of  the  companies  or  individuals  he  has  contracted  with  to  carry  the 
mails  within  the  time  prescribed,  and  his  action  in  this  respect  is,  it 
has  been  said,  not  reviewable.**  Then  in  relation  to  the  deposit  of 
matter  in  the  rtiail  he  has  authority  to  determine  as  between  various 
sorts  of  publications  what  shall  be  carried  as  mail  of  the  second  or  third 
class.**  He  may,  in  the  same  connection,  revoke  second  class  privileges 
for  good  cause  and  assign  the  matter  to  the  third  class,**  and  he  may 
deny  the  use  of  the  mail  at  all  for  the  carriage  of  matter  that  is  deemed 
improper  in  its  nature.**^  But  he  may  not,  in  his  zeal  for  the  better- 
ment of  the  service,  contract  for  the  expenditure  of  money  for  the  use 
of,  or  purchase  of,  appliances,  processes,  etc.,  unless  he  is  given  express 
authority  from  Congress.**  And  he  has  no  discretion  to  contract 
loans,  or  to  borrow  money  on  mere  calculations  of  contingent  or  specu- 
lative advantage  to  the  department,  or  to  make  loans  on  the  credit  or 
responsibility  of  the  government.*' 

17.  Postmasters. — There  are  no  fixed  qualifications  for  one  who 
would  be  a  postmaster,  except  for  its  having  been  said  that  our  political 
institutions  rest  on  the  theory  that  all  men  have  certain  inalienable 
rights,  one  of  these  being  that  the  pursuit  of  happiness,  honors  and 
positions  are  open  to  everyone,  and  all  persons  alike  entitled  to  the 
law's  protection  of  the  enjoyment;*®  and  "everyone"  would  seem  to 

10.  Atchison,  etc.»  R.  Co.  v.  United  143  U.  S.  207,  12  S.  Ct.  407,  36  U.  S. 
States,  225  U.  S.  640,  32  S.  Ct.  702,  56  (L.  ed.)  126;  American  School  of 
U.  S.  (L.  ed.)  1236.  Magnetic  Healing  v.  McAnnulty,  187 

11.  Slavens  v.  United  States,  196  U.  U.  S.  94,  23  S.  Ct.  33,  47  U.  S.  (L. 
S.  229,  25  S.  Ct.  229,  49  U.  S.  (L.  ed.)  ed.)  90;  Public  Clearing  House  v. 
457.  Coyne,  194  U.  S.  511,  24  S.  Ct.  789,  48 

12.  Allman  v.  United  States,  131  U.  U.  S.  (L.  ed.)  1100;  Harris  v.  Rosen- 
S.  31,  9  S.  Ct.  632,  33  U.  S.  (L.  ed.)  berger,  145  Fed.  449,  76  C.  C.  A.  225, 
51.  13  L.R.A.(N.S.)  762  and  note. 

13.  Houghton  v.  Payne,  194  U.  S.  Notes:  11  Ann.  Cas.  1069;  15  Ann. 
B8,  24  S.  Ct.  590,  48  U.  S.  (L.  ed.)  Cas.  10. 

888.  16.  Beach  v.  United  States,  226  U. 

14.  Smith  V.  Hitchcock,  226  U.  S.  S.  243,  33  S.  Ct.  20,  57  U.  S.  (L.  ed.) 
53,  33  S.  Ct.  6,  57  U.  S.  (L.  ed.)  119.  205. 

15.  Ex  parte  Jackson,  96  U.  S.  727,  17.  Brown  v.  United  States,  9  How. 
24  U.  S.  (L.  ed.)  877;  In  re  Rapier,  487,  13  U.  S.  (L.  ed.)  228. 

143  U.  S.  110,  12  S.  Ct.  374,  36  U.  S.  18.  Cummings  v.  Missouri,  4  Wall. 
(L.  ed.)  93;  Homer  v.  United  States,  277,  18  U.  S.  (L.  ed.)  356. 
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include  women  as  well  as.  men.^*  When  the  commission  of  a  post- 
master has  been  signed  and  sealed,  and  placed  in  the  hands  of  the  post- 
master general  to  be  transmitted  to  the  officer,  so  far  as  the  execution 
is  concerned,  it  is  a  completed  act.  The  officer  has  then  been  commis- 
sioned by  the  President  pursuant  to  the  constitution.  It  is  of  no  im- 
portance that  the  person  commissioned  must  give  a  bond  and  take  an 
oath,  before  he  possesses  the  office  under  the  commission ;  nor  that  it 
is  the  duty  of  the  postmaster  general  to  transmit  the  commission  to 
the  officer  when  he  shall  have  done  so.*^  The  office  is  one  of  profit  and 
trust  under  congressional  authority,  and  all  the  regulations  in  regard 
to  it  have  their  existence  from  the  same  source.^  However,  the  nature 
of  the  profit  is  only  compensation  for  his  services  in  conducting  the 
department's  affairs  in  his  particular  post  office ;  and  if  it  is  discontin- 
ued the  source  of  this  profit  is  extinguished  and  he  is  not  aggrieved  as 
having  lost  anything.*  There  is  no  doubt  as  to  the  office  being  one  of 
trust.  It  is  a  public  office,  and  is  established  for  the  benefit  of  the 
public.  In  the  discharge  of  this  trust,  he  is  bound  to  exercise  his  judg- 
ment for  the  public  benefit,  and  any  contract  by  which  this  exercise  of 
his  judgment  is  directed  to  his  private  emolument  interferes  with  the 
proper  discharge  of  his  duties  as  a  public  officer.'  Congress  has  full 
control  of  the  salaries  of  postmasters,*  and  the  amount  of  a  salary  is 
by  law  made  dependent  on  how  much  business  is  done  at  the  particular 
post  office.*  It  is  provided  by  the  act  of  March  3,  1883,  that  the  "com- 
pensation of  postmasters  of  the  first,  second  and  third  classes  shall  be 
^H|ual  salaries,  assigned  in  even  hundreds,  of  dollars,  and  payable  in 
qRrterly  payments,  to  be  ascertained  and  fixed  by  the  postmaster  gen- 
eral from  their  respective  quarterly  returns  to  the  auditor  of  the  treas- 
ury for  the  post  office  department  ...  to  be  forwarded  to  the  first 
assistant  postmaster  general,  for  fpur  quarters  immediately  preceding 
the  adjustment,"  according  to  the  gross  receipts,  the  amount  of  which 
not  only  determines  the  classes,  but  the  compensation  of  the  offices 
within  classes.*  If  a  postmaster  collects  no  postage  and  receives  no 
rents  from  a  letting  of  mail  boxes  there  is  no  basis  for  allowing  him 
pay  for  services.'    Neither  is  he  entitled  to  pay  during  any  time 

19.  Note:  38  L.R.A.  213.  4.  Embry  v.  United  States,  100  U. 

20.  United  States  v.  Le  Baron,  19  S.  680,  25  U.  S.  (L.  ed.)  772. 

How.  73,  15  U.  S.  (L.  ed.)  525.  5.  United  States  v.  Wilson,  144  U. 

1.  McGregor  v.  Balch,  14  Vt.  428,  39  S.  24,  12  S.  Ct.  539,  36  U.  S.  (L.  ed.) 
Am.  Dec.  231.  332. 

2.  Ware  v.  United  States,  4  Wall.  6.  United  States  v.  Foster,  233  U. 
617, 18  U.  S.  (L.  ed.)  389.  S.  515,  34  S.  Ct.  666,  58  U.  S.  (L.  ed.) 

8.  United  States  v.  Foster,  233  U.  1074. 
S.  515,  34  S.  Ct.  666,  58  U.  S.  (L.  ed.)       7.  Ware  v.  United  States,  4  Watt. 
1074;  Spence  v.  Harvey,  22  Cal.  336,  -617, 18  U.  S.  (L.  ed.)  389. 
83  Am.  Dec.  69. 
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that  he  may  be  suspended  from  office.®  A  postmaster's  salary,  after 
having  been  once  fixed,  cannot  be  increased  unless  a  readjustment  is 
had;  and  this  is  so  even  where  it  works  an  injustice.*  An  increase 
takes  effect  from  the  time  the  office  is  changed  into  one  of  the  next 
higher  class,  and  does  not  await  the  issue  of  a  formal  commission  in 
the  new  class.*^  The  postmaster  general  is  required  to  readjust  salaries 
every  two  years,  but  he  has  discretion  in  the  readjustment  and  cannot 
be  forced,**  and  the  readjustment  always  operates  prospectively;  *-  so 
that  a  postmaster,  aggrieved  .by  delay  in  the  recognition  of  this  right, 
would  not  be  entitled  to  interest,  even  if  the  general  government  were 
liable  for  interest  in  any  case,  which  it  is  not.*''  The  discretion  of  the 
postmaster  general,  in  connection  with  a  postmaster's  claim  to  an  in- 
crease of  salary,  is  present  also  where  the  claim  is  based  on  the  establish- 
ment of  military  quarters  near  the  post  office.*^  When  postmasters 
employ  an  attorney  to  procure  for  them  a  readjustment  of  salaries,  the 
postmaster  general  need  not  respect  their  contract  with  him,  but  may 
ignore  him  and  act  directly  with  his  clients.** 

18.  Postmaster's  Responsibility  to  Governxnent. — A  postmaster's 
fidelity  is  a  thing  to  be  presumed,  and  a  breach  of  good  faith  must 
be  proved,  and  not  merely  asserted,  against  such  an  officer.**  He  is 
not  responsible  for  government  money  forcibly  taken  from  him  by  the 
public  enemy,*  ^  but  it  is  otherwise  if  he  deliberately  turns  over  the 
money  or  weakly  surrenders  it.*®  It  is,  by  statute,  a  crime  for  a  post- 
master to  dispose  of  stamps  outside  of  the  delivery  of  his  office,  or  to 
induce  or  attempt  to  induce,  for  the  purpose  of  increasing  his  compen- 
sation, the  purchase  of  stamps,  stamped  envelopes  or  postal  cards  other- 
wise than  as  provided  by  law  or  the  regulations  of  the  post  office  de- 
partment.** The  question  whether  a  postmaster  is  responsible  for  the 
negligence  of  an  employee  of  the  department  who  owes  his  appoint- 
ment to  him  is  governed  by  the  old  common  law  rule  that  ''where  the 

8.  Embry  v.  United  States,  100  U.   Wall.  648,  20  U.  S.  (L.  ed.)  188. 

S.  680,  25  U.  S.  (L.  ed.)  772.  15.  Spalding   v.   VUas,   161   U.    S. 

9.  United  States  v.  McLean,  95  U.  483,  16  S.  Ct.  631,  40  U.  S.  (L.  ed.) 
S.  750,  24  U.  S.  (L.  ed.)  679.  780. 

10.  United  States  v.  Wilson,  144  U.  16.  United  States  v.  Hutcheson,  39 
S.  24,  12  S.  Ct.  539,  36  U.  S.  (L.  ed.)  Fed.  540,  2  L.R.A.  805;  United  States 
332.  V.  Carr,  132  U.  S.  644,  10  S.  Ct.  182, 

11.  United  States  v.  Vilas,  124  U.  S.  33  U.  S.  (L.  ed.)  483;  United  States 
86,  8  S.  Ct.  422,  31  U.  S.  (L.  ed.)  329.  v.  Dumas,  149  U.  S.  278, 13  S.  Ct.  872, 

12.  United  States  v.  Vilas,  124  U.  37  U.  S.  (L.  ed.)  734. 

S.  86,  8  S.  Ct.  422,  31  U.  S.  (L.  ed.)  17.  United    States    v.    Thomas,    15 

329;  United  States  v.  Ewing,  184  U.  WaU.  337,  21  U.  S.  (L.  ed.)  89. 

S.  140,  22  S.  Ct.  480,  46  U.  S.  (L,  ed.)  18.  United  States  v.  Koehler,  9  Wall. 

471.  83,  19  U.  S.  (L.  ed.)  574. 

13.  United  States  v.  Verdier,  164  U.  19.  United  States  v.  Poster,  233  U. 
S.  213,  17  S.  Ct.  42,  41  U.  S.  (L.  ed.)  S.  515,  34  S.  Ct.  666,  58  U.  S.  (L.  ed.) 
407.  1074. 

14.  United    States    v.    Wright,    11 
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duty  to  be  performed  is  imposed  by  law,  and  not  by  the  will  of  the- 
party  employing  the  agent,  the  employer  is  not  responsible  for  tho 
wrong  done  by  the  agent  in  such  employment."  **  It  has  been  uni- 
formly held  that  a  postmaster  required  by  law  to  have  certain  subor- 
dinates or  deputies,  if  they  have  been  sworn,  as  required  by  law,  to 
the  faithful  performance  of  their  duties  as  such,  is  not  liable  for  their 
neglects,  defaults,  etc.,  but  such  subordinates  are  themselves  officers 
of  the  government  and  answerable  for  their  own  acts ;  *  but,  of  course, 
he  may  have  such  a  liability  imposed  on  him  by  some  legislative  act. 
For  instance,  the  postmaster  at  a  money  order  post  office  is  the  official 
custodian  of  all  money  received  on  account  of  money  orders  issued 
therefrom,  and  as  such  custodian  it  is  his  duty  to  account  to  the  gov- 
ernment for  the  same;  and  in  view  of  this  fact  statute  requires  that 
his  bond  "shall  contain  an  additional  condition  for  the  faithful  per- 
formance of  all  duties  and  obligations  in  connection  with  the  money 
order  business."  And  it  seems  that  the  sureties  are  liable  for  an  em- 
bezzlement by  a  clerk  in  that  connection  although  the  postmaster  may 
have  had  no  part  in  it,  or  knowledge  of  it  at  the  time,  and  although 
the  clerk  be  no  appointee  of  his  but  hold  his  position  by  virtue  of  the 
civil  service  laws.*  Postmasters,  when  making  payments  to  mail  con- 
tractors, must  in  every  case  take  vouchers  in  duplicate,  one  copy  to  be 
retained  and  the  other  forwarded  to  the  auditor  of  the  post  office  de- 
partment.' It  has  been  said  that  a  postmaster,  although  a  mere  deputy 
of  the  postmaster  general,  is  personally  responsible  for  government 
money  paid  out  by  him  on  orders  from  his  superior  but  in  direct  vio- 
lation of  an  act  of  Congress  forbidding  an  outside  postmaster  to  pay 
for  services  performed  in  the  department  at  Washington,*  unle?s  it  was 
unknown  to  him  that  Washington  was  the  place  of  the  service.**  It 
is  needless  to  say  that  his  bond  covers  a  defalcation  of  his  own.  And 
silence  by  the  department  when  aware  of  defalcations  and,  in  the  effort 
to  extinguish  them,  applying  on  them  in  their  order  receipts  from  tho 
postmaster  as  they  come  in,  does  not  discharge  the  sureties  on  such 
bond.*  Nor  is  the  government  barred  by  the  statute  of  limitations  from 
suing  in  such  a  case  after  two  years  from  the  default's  becoming 

20.  Tobin  v.  Reg.,  16  C.  B.  N.  S.  310,  501,  13  U.  S.  (L.  ed.)  234. 

Ill  E.  C.  L.  310,  10  Jur.  N.  S.  1029,  4.  United  States  v.  Moore,  168  Fed. 

10  L.  T.  N.  S.  762,  12  W.  R.  838,  33  36,  93  C.  C.  A.  458,  24  L.R.A.(N.S.) 

L.  J.  C.  Pi.  204,  21  Eng.  Rul.  Cas.  184.  309. 

1.  Dunlop  V.  Monroe,  7  Cranch  242,  6.  United  States  v.  Warfield,  170 
3  U.  S.  (L.  ed.)  329;  Kcenan  v.  South-  Fed.  43,  95  C.  C.  A.  317,  17  Ann.  Cas. 
worth,  llOMass.  474,14  Am.  Rep.  613.  1186  and  note,  24  L.R.A.(N.S.)    312 

Note:  42  Am.  Dec.  209.  and  note. 

2.  Bryan  v.  United  States,  90  Fed.  6.  Jones  v.  United  States,  18  Wall. 
473,  33  C.  C.  A.  617,  52  L.R.A.  218.  662,  21  U.  S.  (L.  ed.)  867. 

3.  United  States  v.  Roberts,  9  How. 

747 


§  19  POST  OFFICE  21  R.  C.  L. 

known,  since  such  an  application  of  payments  would  tend  to  keep  the 
claim  alive.' 

19.  Postmaster's  Responsibility  to  Public. — ^A  private  individual 
has  an  action  against  a  postmaster  for  negligence  only  when  he  has 
himself  suffered  some  loss  by  reason  of  the  matter  he  complains  of,® 
and  that  loss  has  occurred  through  the  negligence  of  the  postmaster 
himself.  Postmasters  and  their  assistants  and  clerks  appointed  and 
sworn  as  required  by  law  are  public  officers,  each  of  whom  is  responsi- 
ble for  his  own  negligence  only,  and  not  for  that  of  any  of  the  others, 
although  selected  by  him,  and  subject  to  his  orders.  So  it  was  held 
in  a  case  where  the  plaintiff  lost  a  letter  through  the  negligence  of  the 
postmaster's  clerk.*  He  may,  however,  be  liable  in  a  case  where  an 
assistant  has  been  the  immediate  agent  of  the  loss  or  injury,  but  such 
liability  rests  on  the  theory  that  he  was  negligent  in  failing  to  keep 
a  more  vigilant  eye  on  the  assistant.*®  Of  course,  he  is  liable  for  a 
deliberate  act,  done  as  postmaster,  to  the  plaintiff's  prejudice.**  In  a 
case  against  a  postmaster  for  loss  of  a  letter,  virtually  through  his 
negligent  mode  of  management  with  respect  to  mail  coming  into  his 
office,  evidence  of  specific  acts  in  regard  to  other  letters  is  not  admis- 
sible.** Negligence  is  not  to  be  imputed  to  the  postmaster  at  the 
post  office  of  the  addressee  of  a  letter  merely  because  the  letter  is  known 
to  have  been  posted  and  yet  has  not  been  delivered.**  Where  a  letter 
has  passed  through  the  mail  successfully  and,  at  the  post  office  of  the 
addressee,  been  duly  deposited  in  his  private  letter  box,  the 
postmaster  there  is  not  responsible  if  the  wrong  person  takes  it  out.** 
Where  a  postmaster  can  recover  post  office  property  only  by  breaking 
into  the  premises  of  his  predecessor  which  were  used  as  a  post  office, 
he  becomes  no  trespasser  by  doing  so.**  In  case  of  a  dispute  as  to 
which  of  two  claimants  having  the  one  name  is  the  intended  addressee 
of  mail  matter,  and  the  post  office  authorities  make  an  order  that  it 
shall  be  delivered  to  one  of  them,  such  order  will  not  be  set  aside  where 
the  other  does  not  show  a  clear  right.** 

7.  United  States  v.  Hodge,  6  How.  42  Am.  Dec.  206  and  note;  Coleman  v. 
279,  12  U.  S.  (L.  ed.)  437;  Jones  v.  Frazier,  4  Rich.  L.  (S.  C.)  146,  53 
United  States,  7  How.  681,  12  U.  S.   Am.  Dec.  727  and  note. 

(L.  ed.)  870.  11.  Teall  v.  Felton,  1  N.  Y.  537,  49 

8.  Dunlop  V.  Monroe,  7  Craneh  242,  Am.  Dec.  352,  affirmed  12  How.  284, 13 
3  U.  S.  (L.  ed.)  329.  U.  S.  (L.  ed.)  990. 

Note :  17  Ann.  Cas.  1071.  12.  Wentworth  v.  Smith,  44  N.  H. 

9.  Keenan  v.  Southworth,  110  Mass.  419,  82  Am.  Dec.  228. 

474,    14   Am.    Rep.    613;    Sawyer   v.  13.  Danforth  v.  Grant,  14  Vt.  283, 

Corse,  17  Grat.  (Va.)  230,  94  Am.  Dec.  39  Am.  Dec.  224. 

445.  14.  Johnson  v.  Martin,  11  La.  Ann. 

10.  Dunlop  V.  Monroe,  7  Craneh  242,  27,  66  Am.  Dec.  193. 

3  U.  S.  (L.  ed.)  329;  Raisler  v.  Oliver,       15.  Sterling  v.  Warden,  51  N.  H, 
07  Ala.  710,  12  So.  238,  38  A.  S.  R.  217, 12  Am.  Rep.  80. 
213 ;  Conwell  v.  Voorhees,  13  Ohio  523,       16.  Central    Trust    Co.    v.    Central 
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IV.  Mail  Routes  and  Carriers  of  Mail 

20.  General  Consideration. — It  was  decided  long  ago,  in  a  case  dis- 
posing of  questions  that  arose  out  of  the  government's  construction 
and  subsequent  surrender  of  the  old  Cumberland  Road,  that  the  sev- 
eral states  cannot  impose  a  toll  on  "wagons,  carriages,  stages  and  other 
mode  of  conveyance  carrying  the  United  States  mail."  *'  And  in 
another  such  case,  coming  before  the  federal  supreme  court  about 
the  same  time,  it  was  held  that  the  general  government  cannot 
be  restricted  by  a  state  in  respect  to  the  number  of  conveyances  it  may 
see  fit  to  employ  in  the  transmission  of  mail  within  and  through  that 
state.**  Indeed  in  numerous  cases  besides  these  the  holding  has  been 
that  the  control  over  post  roads  by  the  general  government,  and  the 
power  it  has  to  select,  establish  and  declare  them,  are  not  to  be  inter- 
fered with.*®  And  water  facilities  for  mail  carriage,  and  even  the 
operation  of  the  telegraph,  come  within  this  exclusive  control  of  the 
general  government.  Post  offices  and  post  roads  are  established  to 
facilitate  the  transmission  of  intelligence.  Both  commerce  and  the 
postal  service  are  placed  within  the  power  of  Congress,  because,  being 
national  in  their  operation,  they  should  be  under  the  protecting  care 
of  the  national  government.  The  powers  thus  granted  are  not  con- 
fined to  the  instrumentalities  of  commerce,  or  the  postal  service  known 
or  in  use  when  the  constitution  was  adopted,  but  they  keep  pace  with 
the  progress  of  the  country,  and  adapt  themselves  to  the  new  develop- 
ments of  time  and  circumstances.  The  electric  telegraph  marks  an 
epoch  in  the  progress  of  time,  and  it  is  important  not  only  to  the 
people,  but  to  the  government.  By  means  of  it  the  heads  of  the 
departments  in  Washington  are  kept  in  close  communication  with  all 
their  various  agencies  at  home  and  abroad,  and  can  know  at  almost 
any  hour,  by  inquiry,  what  is  transpiring  anywhere  that  affects  the 
interest  they  have  in  charge.  Under  such  circumstances,  it  cannot  for 
a  moment  be  doubted  that  this  powerful  agency  of  commerce  and 
intercommunication  comes  within  the  controlling  power  of  Congress, 
certainly  as  against  hostile  state  legislation.^^  However,  the  federal 
statutes  which  authorize  the  construction  of  telegraph  lines  along  post 
roads  do  not  affect  the  right  of  a  landowner  to  the  damage  to  which 

Trust  Co.,  216  U.  S.  251,  30  S.  Ct.  341,  R.  Co.,  127  U.  S.  1,  8  S.  Ct.  1073,  32 

64  U.  S.  (L.  ed.)  469,  17  Ann.  Caa.  U.  S-.   (L.  ed.)   150;  Luxton  v.  North 

1066  and  note.  River  Bridg:e  Co.,  153  U.  S.  525,  14  S. 

17.  Searight  v.  Stokes,  3  How.  151,  Ct.  891,  38  U.  S.  (L.  ed.)  808;  Chicago, 
11  U   S    (L.  ed.)  537.  etc.,  R.  Co.  v.  United  States,  198  U.  S. 

18.  Neil  V.  Ohio,  3  How.  720,  11  U.  385,  25  S.  Ct.  665,  49  U.  S.  (L.  ed.) 
S.  (L.  ed.)  800.  1094. 

19.  Kohl  V.  United  States,  91  U.  S.  20.  Pensacola  Tel.  Co.  v.  Western 
36f,  23  U.  S.  (L.  ed.)  449;  Ex  parte  Union  Tel.  Co.,  96  U.  S.  1,  24  U.  S.  (L. 
Jackson,  96  U.  S.  727,  24  U.  S.   (L.  ed.)  708. 

ed.)  877;  California  v.  California  Pac. 
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he  is  entitled  for  the  additional  burden  on  the  fee  caused  by  the  erec- 
tion of  telegraph  poles  upon  a  public  highway  which  is  a  post  road.* 
•  21,  Mail  Contracts, — A  contract  for  mail  carrying  docs  not  require 
a  writing  in  all  cases,  but  may  be  effected  through  a  mere  proposal  and 
acceptance.'^  The  postmaster  general  is  given  the  power  to  arrange 
the  routes  on  which  the  mail  is  to  be  carried  and  to  adjust  and  re- 
adjust compensation.  A  contract  may  not  be  forced  on  a  carrier.  It 
may  accept,  however,  and  become  bound  by  the  action  of  the  post  office 
department.  Moreover  the  acceptance  does  not  need  to  be  signified 
by  any  formality,  provided  the  conduct  of  the  carrier  seems  to  be 
shaped  on  this  action.  When  the  carrier  is  a  railroad  company  the 
main  conditions  of  the  contract  refer  to  the  securing  of  frequency 
and  speed  of  the  mails  and  the  convenience  and  comfort  of  the  postal 
■employees  in  charge  of  them  en  rout«,  and  the  compensation  per  mile 
for  the  transportation,  according  to  a  statutory  schedule.'  However, 
a  carrier  is  not  required  to  do  more  than  what  is  called  for  under  the 
terms  of  his  contract,*  and  if  the  government  insists  on  his  doing  more 
than  this  he  is  entitled  to  additional  compensation.^  A  contract  is  to 
be  enforced  so  as  to  carry  out  what  the  parties  had  in  contemplation 
when  they  made  it.*  When  a  statute,  covering  some  questioned  mail 
contract,  is  ambiguous,  the  court  should  adopt  the  construction  known 
as  given  it  by  the  department  at  the  time  of  the  negotiation,  rather 
than  one  given  it  since  them ;  for  the  carrier  is  presumed  to  have  had 
the  former  construction  in  mmd  when  engaging  to  perform  his  part.^ 
In  the  same  connection  it  is  not  amiss  to  say  on  the  other  side  that 
when  an  advertisement  for  bids  has  expressly  warned  those  who  would 
compete  to  familiarize  themselves  with  the  "terms  of  the  contract, 
schedule  of  services  and  instruction  herein,  before  they  should  assume 
any  liabilities  as  such  bidders  or  sureties,  to  prevent  misapprehension," 
a  successful  bidder  cannot  undertake  the  service  and  afterwards  try  to 
excuse  a  plain  omission  in  the  performance  by  saying  he  did  not  un- 
derstand the  omitted  act  as  being  within  the  contract.^  Then  too  the 
carrier  may  be  committed  by  some  former  course  it  has  pursued  with 
regard  to  the  contract.    Thus,  after  transporting  post  office  inspectors 

1.  Cosffriff  V.  Tristate  Telephone,  Steamship  Co.,  103  U.  S.  721,  26  U.  S. 
«tc.,  Co.,  15  N.  D.  210,  107  N.  W.  525,  (L.  ed.)  419,  104  U.  S.  480,  26  U.  S. 
5  L.K.A.(N.S.)    1142  and  note.     See    (L.  ed.)  850. 

also  EiiixENT  Domain,  vol.  10,  p;  119;  5.  Alvord  v.  United  States,  95  U.  S, 

Telegraphs.  356,  24  U.  S.  (L.  cd.)  414. 

2.  GarHelde  v.  United  Slates,  93  U.  6.  Serralles  v.  Esbri,  200  U.  S.  103, 
S.  242,  23  U.  S.  (L.  ed.)  779;  Eastern  26  S.  Ct.  176,  50  U.  S.  (L.  ed.)  301. 

R.  Co.  V.  United  States,  129  U.  S.  391,       7.  United  States  v.  Alabama,  etc.,  R. 
9  S.  Ct.  320,  32  U.  S.  (L.  ed.)  730.         Co.,  142  U.  S.  615,  12  S.  Ct.  306,  35 

3.  Chicago,  etc.,   R.   Co.   v.   United  U.  S.  (L.  ed.)  1134. 

States,  198  U.  S.  385,  26  S.  Ct.  665,  49       8.  Huse  v.  United  States,  222  UJi  S. 
U.  S.  (L.  ed.)  1094.  496,  32  S.  Ct.  U9,  57  U.  S.  (L.  ed.) 

4.  United    States    v.    Pacific    Mail   285. 

750 


21  R.  C.  L.  POST  OFFICE  §  22 

• 
free  of  charge  for  more  than  six  years,  a  carrier  has  been  held  to  waive 

the  right  to  demand  of  the  government  that  it  pay  their  fare.*  When 
the  government  agrees  with  a  carrier  for  his  undertaking  the  service 
and  names  an  indemnity  to  be  paid  if  the  contract  is  not  awarded  ac- 
cordingly, such  indemnity  is  the  measure  of  damages  for  such  carrier 
in  case  the  award  is  made  to  somebody  else.*®  Whether  a  person  in 
contracting  with  the  government  for  carrying  the  mail  had  an  illegal 
purpose  in  mind  is  a  question  for  the  jury.**  A  mortgage  by  a  rail- 
road company  does  not  cover  a  mail  contract  made  with  the  govern- 
ment unless  the  instrument  contains  language  to  that  effect.*^ 

22.  Period  of  Contract. — ^A  contract  for  mail  carriage  contemplates 
its  remaining  in  force  probably  throughout  all  the  time  for  which  it 
is  therein  stated  to  be  made,  and  certainly  for  no  time  beyond.  The 
power  vested  in  the  postmaster  general  to  establish  the  price  of  the 
service  includes  the  power  to  prescribe  the  period  of  its  duration.  He 
has  authority,  if  he  fiiould  think  it  expedient,  to  prescribe  specially 
for  the  service  of  each  day.  There  may  be,  under  some  circumstances, 
temporary  difficulties  of  transportation  which  would  call  for  frequent, 
and,  perhaps,  daily  changes  in  the  prices  allowed.*'  He  may  discon- 
tinue or  curtail,  wholly  or  partially  as  he  may  deem  proper,  the  serv- 
ice on  any  route,  whenever  it  may  seem  to  him  to  be  for  the  public 
interest  to  pursue  either  course,  on  allowing  the  contractor  an  extra 
month's  pay  for  the  service  dispensed  with  and  a  pro  rata  of  the  fixed 
contract  figures  for  the  service  retained  and  continued.  If  the  con- 
tractor declines  to  accede  to  this  official  action,  his  contract  may  be 
annulled,  and  a  new  one  made  with  another  person.**  The  extra 
month's  pay  allowed  as  a  necessary  condition  to  the  annulling  of  a 
mail  contract  has  been  held  to  apply  in  the  case  of  such  an  annul- 
ment during  the  civil  war,  where  the  service  was  in  a  seceding  state.** 
It  is  a  condition  contained  in  the  grants  to  land  grant  railroad  com- 
panies that  Congress  shall  direct  the  price  of  mail  service  over  these 
roads  and  the  post  office  department  has  the  direction  of  such  service ; 
but  that  until  the  price  be  fixed  by  law  "the  postmaster  general  shall 
have  the  power  to  determine  the  same."  In  a  case  when  the  post- 
master general  had  so  determined  and  had  awarded  a  mail  contract 

9.  Central  Pac.  R.  Co.  v.  United  30  U.  S.  (L.  ed.)  273.  See  abo  Chica- 
States,  164  U.  S.  93,  17  S.  Ct.  35,  41  go,  etc.,  R.  Co.  v.  United  States,  104 
U.  S.  (L.  ed.)  362.  U.  S.  680,  26  U.  S.  (L.  ed.)  891. 

10.  Garfielde  v.  United  States,  93  14.  Slavens  v.  United  States,  196  U. 
U.  S.  242,  23  U.  S.  (L.  ed.)  779.  S.  229,  25  S.  Ct.  229,  49  U.  S.  (L.  ed.) 

11.  Bellows  v.  RusseU,  20  N.  H.  427,  457 ;  Travis  v.  United  States,  196  U.  S. 
61  Am.  Dec.  238.  239,  25  S.  Ct.  233,  49  U.  S.  (L.  ed.) 

12.  St.  Paul,  etc.,  R.  Co.  v.  United  461.  See  also  Garfielde  v.  United 
States,  112  U.  S.  733,  5  S.  Ct.  366,  28  States,  93  U.  S.  242,  23  U.  S.  (L.  ed.) 
U.  S.  (L.  ed.)  861.  779. 

IS.  Jacksonville,  etc.,  R.  Co.  v.  Unit^  15.  Reeside  v.  United  States,  8  WalL 
ad  States,  118  U.  S.  626,  7  S.  Ct  48,   38, 19  U.  S.  (L.  ed.)  318. 
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to  a  land  grant  company  for  four  years,  it  was  held  that  there  was  an 
agreement  on  the  part  of  the  United  States  that  the  stipulated  com- 
pensation should  not  be  withheld  during  that  period,  performance  of 
which  agreement  could  not  be  refused  without  a  breach  of  the  public 
faith.^*  On  the  other  hand,  the  government  may  not,  in  annulling 
a  contract  when  the  other  party  is  beyond  the  reach  of  notice,  let  such 
party  suffer  from  that  circumstance.  Thus,  where  an  act  of  Congress, 
under  which  an  ocean  mail  contract  has  been  awarded,  is  annulled  by 
a  subsequent  act,  the  annulment  does  not  affect  a  claim  for  service  on 
a  return  voyage  begun  before  the  later  act  was  passed.*'  But  the 
postmaster  general  may,  whenever  the  contractor  fails  to  act  up  to 
his  engagements,  exercise  his  power  to  discontinue  the  contract.**  In 
regard  to  the  carriage  of  mails  by  railroad  companies  in  the  states 
that  engaged  in  the  secession  movement,  where  such  movement  took 
place  while  a  United  States  mail  contract  was  in  operation,  which  con- 
tract the  Confederate  government  affected  to  replace  with  one  of  its 
own,  the  United  States  government  is  responsible  for  only  so  much  of 
the  contract  as  the  other  government  did  not  relieve  it  of,  and  a  rail- 
road company  seeking  compensation  has  the  burden  of  proving  how 
much  that  was.*® 

23.  Compensation. — ^The  postmaster  general  in  directing  payment 
for  mail  transportation,  under  the  statutes  providing  the  rate  and  basis 
of  pay  for  that  service,  does  not  act  judicisQly;  his  acts  are  ministerial 
only,  so  far  as  they  refer  to  matters  of  account  and  payment,  and  are 
reviewable  in  the  courts;  and  he  may,  on  a  proper  showing,  rectify 
the  act  of  his  predecessor.*®  It  is  no  more  than  just  that  the  govern- 
ment, aft^r  making  such  an  overpayment 'through  mistake,  should, 
on  discovering  its  error,  be  allowed  to  reimburse  itself  in  this  way.* 
Where  a  carrier  has  demanded  money  from  the  government  and  re- 
ceived it,  and  suit  is  brought  to  force  a  return  of  such  money  as  having 
been  obtained  by  fraud,  the  government  is  entitled  to  have  a  jury  pass 
on  the  question.*    If  the  government,  by  reason  of  new  conditions, 

16.  Chicago,  etc.,  R.  Co.  v.  United  States,  139  U.  S.  660,  11  S.  Ct.  638, 
States,  104  U.  S.  680,  26  U.  S.  (L.  ed.)    35  U.  S.  (L.  ed.)  266. 

891;  United  States  v.  Central  Pac.  R.  20.  Wisconsin  Cent.  R.  Co.  v.  Unit- 
Co.,  118  U.  S.  235,  6  S.  Ct.  1038,  30  ed  States,  164  U.  S.  190,  17  S.  Ct.  45, 
U.  S.  (L.  ed.)  173;  Chicago,  etc.,  R.  41  U.  S.  (L.  ed.)  399.  But  see  United 
Co.  V.  United  States,  217  U.  S.  180,  30  States  v.  Metropolis  Bank,  15  Pet.  377, 
S.  Ct.  470,  54  U.  S.  (L.  ed.)  721.  10  U.  S.  (L.  ed.)  774. 

17.  Pacific  Mail  Steamship  Co.  v.  1.  United  States  v.  Carr,  132  U.  S. 
United  States,  103  U.  S.  721,  26  U.  S.  644,  10  S.  Ct.  182,  33  U.  S.  (L.  ed.) 
(L.  ed.)  419.  483;  United  States  v.  Barlow,  132  U. 

18.  United  States  v.  Carr,  132  U.  S.  S.  271,  10  S,  Ct.  77,  33  U.  S.  (L.  ed.) 
644,  10  S.  Ct.  182,  33  U.  S.  (L.  ed.)  346. 

483;  Huse  v.  United  States,  222  U.  S.       2.  United  States  v.  Chidester,  140  U. 

496,  32  S.  Ct.  119,  56  U.  S.  (L.  ed.)  S.  49,  11  S.  Ct  650,  35  U.  S.  (L.  ed.) 

286.  339. 

19.  Selma,   etc.,   R.    Co.   v.    United 
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brought  about  by  it  rather  than  the  contractor,  sees  fit  to  exact  of  him 
service  in  excess  of  that  called  for  by  the  words  of  the  contract,  and 
which  must  put  him  to  increased  outlay,  there  follows  a  right  in  the 
contractor  to  demand  increased  remuneration,  even  though  the  con- 
tract should  expressly  reserve  to  the  postmaster  general  authority  to 
require  additional  mail  messenger  or  transfer  service  without  addi- 
tional pay.*  But  the  contractor  may  not  take  it  on  himself  to  furnish 
service  supeiior  to  that  which  his  contract  requires  of  him,  and  then  . 
demand  for  it  additional  pay  from  the  government.*  Where  a  respon- 
sible person  has  performed  some  essential  act  in  respect  to  mail  car- 
riage, having  at  the  time  a  reasonable  expectation  of  being  paid,  the 
court  of  claims,  on  having  the  question  referred  to  it,  may  award  him 
compensation  on  a  quantum  meruit.*  The  contracts  are  let  after  pub- 
lic advertisement  and  on  competitive  bids;  and  it  is  presumed  that 
the  contract  price  is  at  as  low  a  rate  as  can  be  made  consistently  with 
a  proper  performance  of  service.  For  expedited  service  the  compen- 
sation may  be  increased,  at  the  discretion  of  the  postmaster  general, 
up  to  an  amount  equal  to  fifty  per  cent  of  his  contract  price.*  The 
government  may  sue  to  recover  from  subcontractors  increased  pay 
which  it  has  been  induced  to  give  them  through  false  representations 
as  to  performance  in  response  to  a  requirement  for  expedited  service.' 
If  the  postmaster  general,  proceeding  under  an  act  of  Congress  au- 
thorizing and  directing  him  to  readjust  the  compensation  for  mail  car- 
riage, pays  a  carrier  at  a  less  figure  than  has  been  paid  before,  the  car- 
rier by  accepting  the  payment  and  continuing  the  service  without 
protest  waives  all  objection.^  The  stipulation  in  the  grant  to  the  Union 
Pacific  Eailroad  Company,  under  the  act  of  1862,  was  to  the  effect 
that  the  government  may  require  the  company  to  carry  the  mails,  and 
other  sorts  of  property  mentioned,  at  rates  no  higher  than  those  given 
to  private  persons  for  transporting  their  goods,  etc. ;  but  it  has  been 
decided  also  that  the  government  must  assert  the  right  thus  reserved 
to  it,  if  it  would  have  the  stipulation  made  operative.*  The  postmaster 
general  may,  in  cases  where  the  contractor  has  failed  to  carry  the  mail 

8.  United  States  v.  Utah,  etc.,  Stage       7.  United   States  v.   Voorhees,  135 

Co.,  199  U.  S.  414;  26  S.  Ct.  69,  50  U.  U.  S.  550,  10  S.  Ct.  841,  34  U.  S.  (L. 

S.  (L.  ed.)  251.  ed.)  258;  United  States  v.  Piatt,  157 

4.  Atchison,  etc.,  R.  Co.  v.  United  U.  S.  113,  15  S.  Ct.  498,  39  U.  S.  (L. 
States,  225  U.  S.  640,  32  S.  Ct.  702,  ed.)  639. 

66  U.  S.  (L.  ed.)  1236.  8.  Eastern  R.  Co.  v.  United  States, 

5.  Roberts  v.  United  States,  92  U.  S.  129  U.  S.  391,  9  S.  Ct.  320,  32  U.  S. 
41,  23  U.  S.  (L.  ed.)  646.  (L.  ed.)  730. 

6.  Alhnan  v.  United  States,  131  U.  9.  Union  Pac.  R.  Co.  v.  United 
S.  31,  9  S.  Ct.  632,  33  U.  S.  (L.  ed.)  States,  104  U.  S.  662,  26  U.  S.  (L. 
51.  ed.)  884. 
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within  the  time  prescribed  therefor,  deduct  from  the  agreed  compen- 
sation what  he  deems  a  proper  amount  by  way  of  a  profit.^® 

24.  Interference  with  Performance. — It  waa  said  by  Mr.  Justice 
Brewer  that  'Hhe  strong  arm  of  the  national  government  may  be  put 
forth  to  brush  away  all  obstructions  to  the  freedom  of  interstate  com- 
merce or  the  transportation  of  the  mails."  **  But  while  the  federal 
statute  making  it  an  offense  to  interfere  with  the  transportation  of  the 
mails  renders  a  person  engaged  in  such  transportation  pxempt  from 
arrest  on  civil  process  while  thus  engaged,  the  rule  is  different  when 
the  process  is  issued  on  a  charge  of  felony.^^  A  vehicle  while  em- 
ployed in  carrying  the  mails  is  not  subject  to  seizure  under  process,  but 
the  levy  of  an  attachment  on  a  ferry  boat  while  i^i  process  of  construc- 
tion is  not  rendered  ineffectual  by  reason  of  the  fact  that  the  boats 
employed  at  such  ferry  were  used  to  carry  the  mails.**  It  has  been 
decided  that  a  state  statute  requiring  through  mail  trains  to  turn  aside 
from  the  interstate  route  so  as  to  stop  at  a  particular  station  operates 
as  an  interference  with  the  mails  and  is  therefore  invalid.** 

25.  Subletting,  Abandonment,  etc. — ^It  is  to  be  assumed  that  the 
post  office  department  exercises  some  sort  of  discrimination  in  respect 
to  whom  the  mails  shall  be  intrusted  for  carriage,  because  otherwise 
the  service  would  soon  fall  into  confusion ;  and  it  follows  that  after  the 
postmaster  general  has  awarded  a  contract  for  carrying  the  mails  the 
contractor  cannot  turn  it  over  to  anybody  he  pleases,  without  consult- 
ing the  department.  If  a  contractor  sublets  without  the  consent  of 
the  government  the  latter  may  afterwards,  on  insuflBcient  service  being 
shown,  hold  him  responsible  just  as  though  he  had  made  no  effort  to 
part  with  his  contract.  And  if,  through  false  statements  made  to  the 
postmaster  general  by  the  original  contractor  at  the  instigation  of  the 
person  to  whom  he  has  sublet,  an  increased  compensation  for  expedited 
service  is  procured,  and  such  service  is  not  rendered,  the  government, 
even  where  it  has  consented  to  the  subletting,  may  recover  the  excess, 
over  the  original  contract  price,  in  an  action  against  either  the  sub- 
lessee alone,**^  or  against  him  and  the  other  jointly.**  It  has  been 
said  that  where  one  of  the  contractors  has,  without  consulting  the  de- 
partment, engaged  to  share  with  another  the  expense  of  carrying  out 
the  contract  and  the  remuneration  for  the  service,  the  party  he  has 

10.  Allman  v.  United  States,  131  U.   257,  83  Am.  Dec.  112. 

S.  31,  9  S.  Ct.  632,  33  U.  S.  (L.  ed.)       14.  Illinois  Cent.  R.  Co.  v.  IlHnoia, 
61.  163  U.  S.  142,  16  S.  Ct.  1096,  41  U. 

11.  In  re  Debs,  158  U.  S.  564,  15  S.   S.  (L.  ed.)  107. 

Ct.  900,  39  U.  S.  (L.  ed.)  1092.  15.  United  States  v.  Salisbury,  157 

12.  United  States  v.  Kirby,  7  Wall.   U.  S.  121,  15  S.  Ct.  501,  39  U.  S.  (L. 
482,  19  U.  S.  (L.  ed.)  278;  Penny  v.   ed.)  642. 

Walker,  64  Me.  430, 18  Am.  Rep.  269.       16.  United  States  v.  Piatt,  157  U. 
Note:  Ann.  Cas.  1912A  435.  S.  113, 15  S.  Ct  498,  39  U.  S.  (L.  ed.) 

13.  Lathrop  v.   Middleton,  23  Cal.   639. 
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treated  with  cannot  enforce  the  agreement.  However,  it  has  been  said 
that  a  person  after  having  been  awarded  a  mail  carrjdng  contract  may 
hire  other  persons  to  do  the  actual  work  that  the  contract  calls  for,  and 
also  that  in  emergencies  he  may  put  the  service  temporarily  into  the 
hands  of  some  one  whom  he  employs  to  perform  it.*'  The  fact  that 
a  person  to  whom  a  contract  for  carrying  the  mail  had  been  awarded 
has  abandoned  the  contract  is  established  prima  facie  when  the  poetr 
master  general  makes  an  official  finding  to  the  effect  that  such  person 
was  a  failing  contractor  and  produces  the  reports  on  which  this  finding 
is  based.*® 

26.  Liability  of  Carrier  for  Tort. — Between  a  contractor  for  carry- 
ing the  public  mails  and  the  sender  of  letters,  there  is  no  privity  of 
contract,  and  the  contractor  has  no  right  to  and  receives  no  remu- 
neration from  the  sender.  The  government  undertakes  the  transmis- 
sion of  the  mails,  and  receives  pay  therefor  by  the  postage  charged. 
The  contractor's  contract  is  with  the  government,  and  by  it  his  com- 
pensation is  paid.  He  owes  a  duty,  not  to  the  sender  of  letters  as  an 
individual,  but  to  tlie  integral  public,  springing  from  his  agreement  to 
carry  the  mails.  The  public  mail  is  not  the  proper  subject  of  a  com- 
mon carrier's  charge,  and  the  extraordinary  responsibility  attached  by 
law  to  such  employment  does  not  attach  to  a  mail  contractor.  He 
does  not  become  an  insurer  of  the  safe  transportation  of  mail  matter ; 
the  extent  of  his  liability  is  the  same  as  that  of  a  bailee  for  hire.**  As 
in  the  case  pf  postmasters  and  post  office  employees,  mail  contractors 
are  liable  in  tort  for  the  loss  or  theft  of  mail  caused  by  their  own  neg- 
ligence or  default,  but  are  not  liable  in  contract  to  the  owner  of  the 
missing  article.*®  One  who  contracts  to  carry  the  mail  for  the  govern- 
ment does  not  thereby  undertake  a  contractual  duty  as  a  common  car- 
rier, private  carrier,  bailee,  or  servant  of  either  the  sender  or  addre&see 
of  a  registered  letter,  so  as  to  be  answerable  to  either  one  in  case  of  the 
letter's  being  lost  during  transportation.*  In  case  things  carried  as 
mail  are  lost  through  the  contractor's  negligence  the  government  may 
impose  a  fine;  but  the  contractor  has,  in  the  premises,  no  other  liabil- 
ity to  it,  in  the  absence  of  statute  to  that  effect.  And  the  carrier  does 
not  assume  to  carry  for  the  government  anything  but  legitimate  mail 

17.  Sawyer  v.  Corse,  17  Grat.  (Va.)  54  C.  C.  A.  608,  65  L.R.A.  397  and 
230,  94  Am.  Dec.  445.  note. 

Note:  12  L.R.A.(N.S.)  610.  20.  Hutching  v.  Brackett,  22  N.  H. 

18.  United  States  v.  McCoy,  193  TJ.  252,  53  Am.  Dec.  248  and  note;  Con- 
S.  593,  24  S.  Ct.  528,  48  XJ.  S.  (L.  ed.)  well  v.  Voorhees,  13  Ohio  523,  42  Am. 
805.  Dec.  206;  Sawyer  v.  Corse,  17  Grat. 

19.  Central  R.,  etc.,  Co.  v.  Lampley,  (Va.)  230,  94  Am.  Dec.  445. 
76  Ala.  357,  52  Am.  Rep.  334;  Foster  Note:  L.R.A.1915A  376. 

V.  Metts,  55  Miss.  77,  30  Am.  Rep.  504.  1.  Boston  Ins.  Co.  v.  Chicago,  etc., 
And  see  Banker's  Mut.  Casualty  Co.  v.  R.  Co.,  118  la.  423,  92  N.  W.  88,  69 
Minneapolis,  etc.,  R.  Co.,  117  Fed.  434,    L.R.A.  796. 
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matter,  so  it  is  not  answerable  for  other  such  matter  that  has  gone  into 
the  mail  and  been  lost  or  stolen.* 

V.  Offenses  against  the  Post 

27.  Posting  Lottery  Matter. — ^While  lotteries  fairly  conducted  were 
not  unlawful  at  common  law  and  were  formerly  recognized  by  statute 
as  legitimate  enterprises,  they  are  now  by  common  consent  regarded 
as  a  most  serious  evil,  and  this  sentiment  in  so  far  reflected  in  modern 
legislation  that  at  the  present  time  they  ai'e  declared  unlawful  in  prob- 
ably every  state  of  the  Union.^  Acting  on  this  view  and  in  the  exer- 
cise of  its  undoubted  power  to  prescribe  what  may  and  what  may  not 
be  carried  in  the  mail,  Congress  has  enacted  that  no  letter  or  circular 
concerning  any  lottery  and  no  lottery  ticket,  etc.,  shall  be  carried  in 
the  mail  or  delivered  at  or  through  any  post  office,  and  that  any  person 
violating  such  provision  should  be  punished,  etc.,  and  this  legislation 
has  been  upheld  against  all  of  the  many  attacks  that  have  been  made 
on  it  in  its  application  to  particular  cases.*  The  question  as  to  the 
various  schemes  which  constitute  lotteries  so  as  to  fall  within  the  con- 
demnation of  the  act  of  Congress  is  treated  in  another  place.*  In  a 
prosecution  under  the  law  the  defendant  cannot  shield  himself  by 
showing  its  having  been  at  the  instance  or  solicitation  of  a  government 
officer  that  the  mails  w^ere  so  used.*  Even  in  the  case  of  a  professed 
lottery,  the  postal  law  is  not  violated  by  a  deposit  in  the  mail  of  a  paper 
containing  only  figures  that  relate  to  a  drawing  already  completed.^ 

28.  Obscene  Letters,  etc. — The  postal  laws  exclude  from  the  mails 
every  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  wait- 
ing, or  other  publication  of  an  indecent  character  and  make  it  a  crime 
for  any  person  knowingly  to  deposit  or  cause  to  be  deposited,  for  mail- 
ing or  delivery,  anything  so  declared  to  be  nonmailable  matter,  or 
knowingly  to  take  the  same  or  cause  the  same  to  be  taken  from  the 

2.  United  States  v.  Atlantic  Coast  U.  S.  497,  24  S.  Ct.  789,  48  U.  S.  (L. 
Line  R.  Co.,  215  Fed.  56,  131  C.  C.  A.  ed.)  1092;  Fitzsimmons  v.  United 
364,  L.RA.1915A  374  and  note.  States,  156  Fed.  477,  84  C.  C.  A.  287, 

3.  See  Lotteries,  vol.  17,  p.  1212  et  13  L.R.A.(N.S.)  1095  and  note;  East- 
seq.  man  v.  Armstrong-Byrd  Music  Co.,  212 

4.  Ex  parte  Jackson,  96  U.  S.  727,  Fed.  662,  129  C.  C.  A.  198,  52  L.R.A. 
24  U.  S.  (L.  ed.)  877;  Stone  v.  Missis-  (N.S.)  108  and  note;  Kohn  v.  Koehler, 
sippi,  101  U.  S.  814,  25  U.  S.  (L.  ed.)  96  N.  Y.  362,  48  Am.  Rep.  628. 
1079;  In  re  Rapier,  143  U.  S.  110,  12  Notes:  3  L.RA.  403;  7  L.R.A.  600; 
S.  Ct.  374,  36  U.  S.  (L.  ed.)  93;  Horn-  52  L.R.A.(N.S.)  108;  Ann.  Cas.  1916A 
er  V.  United  States,  143  U.  S.  207,  12  907. 

S.   Ct.  407,  36  U.   S.    (L.   ed.)    126;  5.  See  Lotteries,  vol.  17,  p.  1222 

Horner  v.  United  States,  143  U.  S.  570,  et  seq. 

12  S.  Ct.  522,  36  U.  S.  (L.  cd.)  266;  6.  Note:  17  Ann.  Cas.  297. 
Horner  v.  United  States,  147  U.  S.  4'49,  7.  France  v.  United  States,  164  U. 

13  S.  Ct.  409,  37  U.  S.  (L.  ed.)  237;  S.  676, 1/  S.  Ct.  219,  41  U.  S.  (L.  ed.) 
Pubhc  Clearing  House  v.  Covne,  194  595. 
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mails  for  the  purpose  of  circulating  or  disposing  of  or  aiding  in  the 
circulation  or  disposition  of  the  same.  The  words  "obscene, 
lewd,  or  lascivious,"  used  in  the  statute,  describe  one  and  the 
same  oflFense,  and  it  has  been  said  that  they  signify  that  form 
of  immorality  which  has  relation  to  sexual  impurity,  and  have 
the  same  meaning  as  is  given  them  at  common  law  in  prosecu- 
tions for  obscene  libel.  As  the  statute  is  highly  penal,  it  should 
not  be  held  to  embrace  language  unless  it  is  fairly  within  its 
letter  and  spirit.®  The  federal  courts  hold  that  an  indictment  is  suf- 
ficient if  it  identifies  the  article  or  matter  deposited  and  alleges  in 
effect  that  a  minute  description,  if  it  is  not  a  writing,  or,  if  it  is  a 
writing,  that  a  statement  of  the  contents  in  its  own  words  would  be 
offensive  to  the  court  and  wholly  unfit  to  be  perpetuated  in  the 
records  of  the  court.*  A  person  charged  under  this  law  cannot  defend 
himself  by  showing  that  he  so  used  the  mails  in  response  to  a  decoy 
letter  sent  by  a  posUil  officer.^®  He  cannot  be  convicted  on  the  strength 
solely  of  his  own  confession.^*  The  burden  is  not  on  the  government 
to  prove  that  the  defendant  made  the  deposit  in  the  post  with  his  own 
hands;  *-  but  he  must  be  proved  to  have  had  knowledge  of  the  con- 
tents of  the  letter,  paper,  or  whatever  the  article  may  have  been,  that 
was  so  deposited  in  the  mail,  though  the  defendant  himself  did  not 
regard  it  as  one  which  the  statute  forbade  to  be  carried  in  the  mails.*' 
The  person  responsible  as  head  of  a  newspaper,  however,  if  a  copy  of 
such  newspaper  was  the  objectionable  article,  need  not  be  proved  to 
have  had  this  knowledge,  provided  he  is  shown  to  be  such  head.**  In 
order  to  be  within  the  statute  the  article  mailed  need  not  be  obscene 
throughout,  if  so  in  some  part  of  it.**  A  letter  also,  not  obscene  in  its 
expressions  but  the  plain  purpose  of  which  is  to  direct  the  addressee 

8.  Swearingen  v.  United  States,  161  11.  Note:  68  L.R.A.  55.  As  to  the 
U.  S.  446,  16  S.  Ct.  562,  40  U.  S.  (L.  general  rule  that  the  corpus  delicti 
ed.)  765.  cannot  be  proved  by  an  extrajudicial 

9.  Rosen  v.  United  States,  161  U.  S.  confession  alone,  see  Admissions  and 
29,  16  S.  Ct.  434,  40  U.  S.  (L.  ed.)  Declarations,  vol.  1,  p.  587  et  seq.; 
606;  Price  v.  United  States,  165  U.  S.  Corpus  Delicti,  vol.  7,  p.  777. 

311,  17  S.  Ct.  366,  41  U.  S.  (L.  ed.)  12.  Note:  6  L.R.A.(N.S.)   429. 

727;  Dunlop  v.  United  States,  165  U.  13.  Rosen  v.  United  States,  161  U. 

S.  486, 17  S.  Ct.  375,  41  U.  S.  (L.  ed.)  S.  29,  16  S,  Ct.  434,  480,  40  lU.  S.  (L. 

799;  Konda  v.  United  States,  166  Fed.  ed.)  606;  Price  v.  United  States,  165 

91,  92  C.  C.  A.  75,  22  L.R.A.(N.S.)  U.  S.  311,  17  S.  Ct.  366,  41  U.  S.  (L. 

304.  ed.)  727. 

Note:  9  Ann.  Cas.  49.  Note:  Ann.  Cas.  1912A  434. 

10.  Kemp  V.  United  States,  41  App.  14.  Dunlop  v.  United  States,  165  U. 
Cas.  (D.  C.)  539,  51  L.R.A.(N.S.)  825  S.  486, 17  S.  Ct.  375,  41  U.  S.  (L.  ed.) 
and  note.  799. 

Note:  17  Ann.  Cas.  297.  15.  Demolli   v.    United  States,   144 

As  to  instigation  and  consent  as  a  Fed.  363,  75  C.  C.  A.  365,  7  Ann.  Cas. 

defense  to  crime,  see  Criminal  Law,  121,  6  L.R.A.(N.S.)  424. 

Tol.  8,  p.  126  et  seq. 
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to  a  place  where  some  obscene  thing  is  to  be  procured,  is  within  the 
mischief.*'  Prior  to  1888  it  was  doubted  that  a  private  sealed  letter, 
bearing  on  the  outside  nothing  but  the  name  and  address  of  the  per- 
son for  whom  it  was  intended,  was  within  the  contemplation  of  the 
statute;  *'  but  in  that  year  the  statute  was  amended  so  as  to  remove  all 
doubt  on  that  score.*®  Such  publications  as  Payne's  edition  of  "The 
Arabian  Nights,"  Fielding's  novel  "Tom  Jones,"  "The  Works  of  Rabe- 
lais," "Ovid's  Art  of  Love,"  "The  Decameron  of  Boccaccio,"  "The 
Heptameron  of  Queen  Margaret  of  Navarre,"  "The  Confessions  of 
J.  J.  Rousseau,"  "Tales  from  the  Arabic,"  and  "Aladdin,"  have  been 
decided  to  be  not  unfit  to  be  generally  circulated  as  coming  under  the 
designation  of  immoral  literature.*' 

29.  Use  of  Mail  for  Fraudulent  Purpose. — The  statute  for  the  pr^ 
vention  of  fraud  through  the  mail  was  not  intended  to  touch  every 
case  where  a  letter  promotive  of,  or  connected  with,  a  fraudulent  de- 
sign happens  to  have  been  sent  through  the  post  office  by  the  person 
engaged  in  or  contemplating  the  fraud.  The  scheme  to  defraud,  with- 
in the  meaning  of  said  section,  is  one  which  is  to  be  effected  by  the 
deviser  of  it  opening  a  correspondence  by  mail,  or  by  inciting  some  one 
else  to  open  such  correspondence  with  him.  To  constitute  the  statu- 
tory offense,  then,  something  more  is  necessary  than  the  mere  sending 
through  the  mail  of  a  letter  forming  part,  or  designed  to  aid  in  the 
perpetration,  of  a  fraud.  Thus  changing  the  canceling  stamp  on  a 
letter,  so  as  to  delude  the  recipient  into  thinking  it  to  have  been  mailed 
at  an  earlier  date,  would  not  bring  the  person  responsible  for  the  act 
within  the  statute.  The  same  is  true  of  letters  and  printed  matter  sent 
out  to  induce  the  recipient  to  patronize  some  new  and  perhaps  hum- 
bugging school  of  healing.  As  the  effectiveness  of  almost  any  par- 
ticular method  of  treatment  of  disease  is,  to  a  more  or  less  extent,  a 
fruitful  source  of  difference  of  opinion,  even  though  the  majority  may 
be  of  one  way  of  thinking,  the  efficacy  of  any  special  method  is  cer- 
tainly not  a  matter  for  the  decision  of  the  postmaster  general  within 
these  statutes  relative  to  fraud.*®  When  a  business,  even  if  otherwise 
legitimate,  is  systematically  and  designedly  conducted  on  the  plan  of 
inducing  its  patrons,  by  means  of  false  representations,  to  part  with 

16.  Grimm  v.  United  States,  156  U.  19.  Matter  of  Worthington  Co/s,  30 
S.  604, 15  S.  Ct.  470,  39  U.  S.  (L.  ed.)  N.  Y.  S.  361,  62  N.  Y.  St.  Rep.  115,  24 
550 ;  Kemp  v.  United  States,  41  App.   L.R.A.  110  and  note. 

Cas.  (D.  C.)  539,  51L.R.A.(N.S.)  825.  20.  School  of  Magnetic  Healing  v. 

17.  United  States  v.  Chase,  135  U.  S.  McAnulty,  187  U.  S.  105,  23  S.  Ct.  33, 
255,  10  S.  Ct.  756,  34  U.  S.  (L.  ed.)  47  U.  S.  (L.  ed.)  94;  United  States  v. 
117.  Mitchell,  36  Fed.  492,  1  L.R.A.  796; 

18.  Grimm  v.  United  States,  156  U.  Post  v.  United  States,  135  Fed.  1,  67 
S.  604,  15  S.  Ct.  470,  39  U.  S.  (L.  e^,)  C.  C.  A.  569,  70  L.R.A.  989  and  note; 
550.      And    see    Andrews    v.    United  Hibbard  v.  United  States,  172  Fed.  66, 
States,  162  U.  S.  420,  16  S.  Ct.  798,  95  C.  C.  A.  554, 18  Ann.  Cas.  1040. 
40  U.  S.  (L.  ed.)  1023. 
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their  money  in  the  belief  that  they  are  purchasing  something  different 
from,  superior  to,  and  worth  more  than,  what  is  actually  being  sold, 
it  becomes  an  objectionable  scheme  or  device  within  the  intendment 
of  the  statute,  although  what  is  being  sold  may  approximate  in  com- 
mercial value  the  price  asked  and  received.^  It  is  also  a  fraudulent 
use  of  the  mails  to  send  letters  designed  to  induce  wagers  on  dishon- 
estly arranged  horse  races  and  such  things,*  or  to  offer  to  sell  loaded 
dice  and  marked  playing  cards.*  So  too  a  scheme  to  sell  counterfeit 
government  obligations  is  fraudulent,  but  here  proof  of  the  mailing 
is  all  that  is  required,  there  being  no  necessity  of  proving  fraud.* 
In  cases  of  depositing  this  sort  of  matter  in  the  post,  each  let- 
ter so  deposited  becomes  the  basis  of  a  separate  offense.*  But 
the  accused  must  be  apprised  by  the  indictment,  with  reason- 
able certainty,  of  the  nature  of  the  accusation  against  him,  to 
the  end  that  he  may  prepare  his  defense,  and  plead  the  judg- 
ment as  a  bar  to  any  subsequent  prosecution  for  the  same  of- 
fense.* It  is  also  an  indictable  offense  for  a  person,  having  devised  a 
fraudulent  scheme  for  obtaining  money  or  intending  to  do  so,  to  use 
the  mail  for  the  purpose  of  putting  it  into  execution.  This  would 
apply  to  one  who  attempts,  through  false  financial  statements,  to  in- 
duce the  purchase  of  notes  of  a  worthless  business  concern.^  At  the 
trials  under  such  laws,  letters  known  to  have  been  written  by  the  per- 
sons charged  with  mailing  the  objectionable  communications  may  be 
admitted  for  a  comparison  of  handwriting.* 

30.  Use  of  the  Mail  for  Threatening,  Dunning^  etc. — One  <5f  the 
malign  uses  of  the  mail  which  Congress  has  made  a  statutory  offense 
has  reference  to  menaces,  etc.,  and  a  person  who  sends  letters  or  circu- 
lars to  a  debtor  threatening  to  publish  him  as  a  bad  character  among 
his  neighbors,  and  to  advertise  a  claim  against  him  for  sale,  is  liable 
to  prosecution  and  conviction,  under  a  state  statute  making  it  a  misde- 
meanor for  any  person  to  deliver  any  letter,  circular,  etc.,  threatening 

1.  United  States  v.  Stever,  222  U.  S.   128,  16  S.  Ct.  244,  40  U.  S.  (L.  ed.) 
167,  32  S.  Ct.  51,  56  U.  S.   (L.  ed.)    365. 

145;  United  States  v.  New  South  Farm,  5-  In  re  Henry,  123  U.  S.  372,  8  S. 

etc.,  Co.,  241  U.  S.  64,  36  S.  Ct.  505,  60  Ct.  142,  31  U.  S.   (L.  ed.)   174;  Ex 

U.  S.  (L.  ed.)  890,  Ann.  Cas.  1917C  ^^j}^^l,^l'^i}^^F<^'J^^^^^^^^ 

455;  Harris  v.  Rosenberger,  145  Fed.  J,^^^iJI-^  ^^n^ri^  q  ^odi^S^^I"^!' 

449,  76  C.  C.  A.  225,  13  L.R.A.(N.S.)  ?«^.^*f .  ^/t^^^^  ^40  U.  S  391,  36  S.  Ct. 

762  and  note;  Charles  v.  United  States,  ^%^  United  StaLv*  Hess   124  U   S 

213  Fed.  707,  130  C.  C.  A.  221,  Ann.  .o^*  o  ^    pt  ^^7?  qi  n  %   1t    ;A 

Cas.  1914D  1251.  S 

2.  Brown  v.  Elliott,  225  U.  S.  392,  rf  u^j^.^^  g^^^^g  ^    Young,  232  U. 
32  S.  Ct.  812,  56  U.  S.  (L.  ed.)  1136.  g.  155,  34  g.  ct.  303,  68  U.  S.   (L. 

3.  Stockton   V.    United    States,   205  ed.)  548. 

Fed.  462,  123  C.  C.  A.  530,  46  L.R.A.       g.  Stokes  v.  United  States,  157  U. 
(N.S.)  936.  S.  187, 15  S.  Ct.  617,  39  U.  S.  (L.  ed.) 

4.  Striep  v.  United  States,  160  U.  S.    667. 
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to  do  injury  to  the  "credit  or  reputation"  of  another.  Such  a  statute 
is  not  unconstitutional  as  depriving  creditors  of  the  protection  of  their 
property  rights,  nor  as  restricting  freedom  of  speech  or  publication.* 
A  fortiori  a  letter  written  for  the  purpose  of  blackmail  or  of  extorting 
money  from  the  addressee  is,  if  deposited  in  the  post,  a  criminal  use 
of  the  mail.^*  A  postal  card  demanding  payment  of  a  debt  and  stat- 
ing that  if  it  is  not  paid  at  once  the  account  will  be  placed  in  the  hands 
of  a  lawyer  for  collection  is  nonmailable  matter,  and  subjects  the 
sender  to  prosecution.  It  is  not  so,  however,  if  the  inscription  on  the 
card  merely  asks  the  addressee,  in  perfectly  civil  language,  to  call  and 
settle  the  account,  adding  that  it  is  long  past  due,  and  the  writer's 
collector  has  called  several  times.*^  At  the  trial  of  one  charged  with 
sending  a  letter  conveying  threats,  or  seemingly  intended  for  the  pur- 
pose of  blackmail,  other  letters,  known  to  have  been  written  by  the 
defendant,  are  admissible  in  evidence  to  prove  the  handwriting.**  The 
law  also  prohibits  tlie  deposit  for  mailing  of  all  matter,  otherwise  mail- 
able, on  the  envelope  or  outside  cover  or  wrapper  of  which  is  written, 
printed,  or  otherwise  impressed  any  language  of  a  scurrilous  or 
defamatory  character,  or  calculated  by  the  terms  or  manner  or  style 
of  display  and  obviously  intended  to  reflect  injuriously  upon  the  char- 
acter or  conduct  of  another.*' 

31.  Carrying  Mailable  Matter  Outside  the  Post. — The  government 
has,  by  legislation,  reserved  the  exclusive  right  to  receive,  transport 
and  deliver  mail  matter,  and  imposes  a  penalty  on  attempting  com- 
petitors.** But  this  does  not  apply  to  the  carrying  of  a  sealed  envelope, 
containing  goods,  money  or  bank  notes,  even  if  there  is  a  letter  accom- 
panying it,  provided  the  letter  refers  to  such  contents.**  Nor  does  the 
prohibition  extend  to  the  carrying  of  a  package  of  merchandise  weigh- 
ing as  much  as  sixteen  ounces.*®  And  it  does  not  extend  to  written 
instructions  by  the  carrier  itself  addressed  to  one  of  its  officials  and  hav- 
ing reference  to  its  particular  business.*'  It  has  been  held  that  an 
alleged  offender  against  this  law  cannot  be  sued  by  the  person  inform- 
ing in  his  own  name,  notwithstanding  that  by  statute  informers  are 

9.  State  V.  McCabe,  135  Mo.  460,  37  How.  87,  13  U.  S.  (L.  ed.)  905. 
S.  W.  123,  58  A.  S.  R.  689  and  note,       Note:  12  L.RA.(N.S.)  610. 

34  L.R.A.  127.  15.  Dwight    v.    Brewster,    1    Pick. 

10.  Mann  v.  State,  47  Ohio  St.  556,  (Mass.)  50,  11  Am.  Dee.  133. 
26  N.  E.  226,  11  L.R.A.  656  and  note.  Note :  21  Ann.  Cas.  704. 

11.  United  States  v.  Bayle,  40  Fed.  16.  Williams  v.   Wells,   etc.,   Exp., 
664,  6  L.R.A.  742.  177  Fed.  352,  101  C.  C.  A.  328,  21 

12.  Note:  62  L.R.A.  239.  Ann.  Cas.   699  and  note,  36  L.R.A. 

13.  Warren   v.   United   States,   183  (N.S.)  1034. 

Fed.  718,  106  C.  C.  A.  156,  33  L.R.A.  17.  United  States  v.  Erie  R.  Co.,  235 

(N.S.)  800  and  iote.  U.  S.  513,  35  S.  Ct.  193,  59  U.  S.  (L. 

Note:  Ann.  Cas.  1915B  1187.  ed.)  335. 

14.  United    States   v.   Bromley,    12  Note:  21  Ann.  Cas.  705. 
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allowed  part  of  the  penalty  in  cases  of  prosecutions  under  the  postal 
laws.^® 

32.  Other  Offenses. — The  statute  whereby,  if  any  person  shall 
fraudulently  or  knowingly  import  or  bring  into  the  United  States  or 
assist  in  so  doing  any  merchandise,  contrary  to  law,  or  shall  receive, 
conceal,  buy,  sell  or  in  any  manner  facilitate  the  transportation,  con- 
cealment or  sale  of  such  merchandise  after  importation,  knowing  the 
same  to  have  been  imported  contrary  to  law,  such  merchandise  shall 
be  forfeited,  and  such  person  shall  on  conviction  be  subject  to  punish- 
ment, as  therein  prescribed,  was  aimed  at  smuggling  by  means  of  the 
mail  as  well  as  that  by  any  other  means.**  The  government  has  a 
property  in  postage  stamps,  as  yet  unused  and  unissued,  and  the  taking 
and  carrying  away' of  such  property  is  theft,  for  which  the  perpetrator 
may  be  punished.*®  It  is  an  offense  against  the  postal  laws  for  a  post- 
master to  sell  postage  stamps  on  credit,  or  for  anybody  to  try  to  induce 
him  to  do  so ;  *  also  for  him  to  conspire  with  persons  outside  of  his 
postal  district  for  the  sale  of  stamps  to  or  through  them  so  as  to  swell 
the  receipts  of  his  office  and  make  thereby  a  basis  for  increased  com- 
pensation.^ Other  acts  relating  to  the  post  office  or  the  mail  have  been 
rendered  indictable  offenses  by  statute.  Among  these  may  be  men- 
tioned the  opening  of  sealed  letters  without  authority,'  the  destruction 
by  a  postal  employee  of  a  registered  letter,*  and  stealing  or  embezzling 
mail  matter.*  And  the  use  of  decoy  letters  in  detecting  such  offenses 
is  legitimate,  the  same  not  being  available  as  a  defense.*  Also  assist- 
ing in  the  robbing  of  the  mail  is  a  crime.    In  such  a  case  there  must  be 

18.  Williams  v.  Wells,  etc.,  -Exp.,  S.  663,  16  S.  Ct.  136,  40  U.  S.  (L.  ed.) 
177  Fed.  352,  101  C.  C.  A.  328,  21  297 ;  Montgomery  v.  United  States,  162 
Ann.  Cas.  699  and  note,  35  L.R.A.  U.  S.  410,  16  S.  Ct.  797,  40  U.  S.  (L. 
(N.S.)  1034  and  note.  ed.)  1020;  Faust  v.  United  States,  163 

19.  Cotzhausen  v.  Nazro,  107  U.  S.  U.  S.  452, 16  S.  Ct.  1112,  41  U.  S.  (L. 
215,  2  S.  Ct.  603,  27  U.  S.  (L.  ed.)  ed.)  224;  Hall  v.  United  States,  168 
540.  U.  S.  632,  18  S.  Ct.  237,  42  U.  S.  (L. 

20.  Jolly  V.  United  States,  170  U.  S.  ed.)  607;  Scott  v.  United  States,  172 
402,  18  S.  Ct.  624,  42  U.  S.  (L.  ed.)  U.  S.  343,  19  S.  Ct.  209,  43  U.  S.  (L. 
1085.  ed.)   471;  Chitwood  v.  United  States, 

1.  Palliser  v.  United  States,  136  U.  153  Fed.  551,  82  C.  C.  A.  505,  11  Ann. 
S.  257,  10  S.  Ct.  1034,  34  U.  S.  (L.  Cas.  814;  United  States  v.  Aurandt, 
ed.)  514.  15  N.  M.  292, 107  Pac.  1064,  27  L.R.A. 

2.  United  States  v.  Foster,  233  U.  (N.S.)  1181;  Rex  v.  Ryan,  9  Ont.  L. 
S.  515,  34  S.  Ct.  666,  58  U.  S.  (L.  ed.)  Rep.  137,  4  Ann.  Cas.  875. 

1074.              •  Note :  98  Am.  Dec.  173. 

3.  State  V.  Bagwell,  107  N.  C.  859,  6.  Goode  v.  United  States,  159  U.  S. 
12  S.  E.  254,  9  L.R.A.  840.  663,  16  S.  Ct.  136,  40  U.  S.  (L.  ed.) 

4.  Rosencrans  v.  United  States,  165  297;  Montgomery  v.  United  States,  162 
U.  S.  257,  17  S.  Ct.  302,  41  U.  S.  (L.  U.  S.  410,  16  S.  Ct.  797,  40  U.  S.  (L. 
ed.)  708.  ed.)  1020;  Hall  v.  United  States,  168 

5.  United  States  v.  Lacher,  134  U.  S.  U.  S.  632,  18  S.  Ct.  237,  42  U.  S.  (L. 
624,  10  S.  Ct.  625,  33  U.  S.  (L.  ed.)  ed.)  607;  Scott  v.  United  States,  172 
1080;  Goode  v.  United  States,  159  U.  U.  S.  343,  19  S.  Ct.  209,  43  U.  S.  (L. 
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proof  of  the  principal's  committing  the  rohbery.'  Other  offenses  which 
mav  be  mentioned  are  receiving  money  stolen  from  the  mails,®  and 
burglary  of  a  post  office.* 

VI.  Proof  of  Mailing  and  Presumption  of  Dbliveby  of  Letters 

Proof  of  Mailing 

33.  What  Constitutes  Mailing. — ^It  is  well  settled  that  depositing  a 
letter  or  other  mail  matter  in  a  street  letter  box  established  by  the 
postal  authorities  is  as  much  a  mailing  of  such  letter  or  other  matter 
as  though  it  were  deposited  in  the  proper  place  in  a  general  post  office/® 
and  proof  of  so  depositing  is  sufficient  to  establish  the  fact  that  it  was 
raailed.^^  It  has  also  been  held  that  depositing  a  letter  properly  ad- 
dressed, in  a  mail  chute  in  a  private  building,  such  chute  being  under 
the  control  of  the  post  office  department,  is  equivalent  to  depositing  it 
in  the  post  office  building  itself.*^  In  England  there  appears  to  be  a 
conflict  of  authority  as  to  whether  the  delivery  of  a  letter  to  a  mail 
carrier  or  postman  constitutes  a  mailing  of  the  letter,*'  but  in  the 
United  States  it  is  apparently  well  settled  that  such  delivery  is  a  suffi- 
cient mailing.**  Handing  a  letter  to  a  United  States  mail  agent  on  a 
train  has  been  declared  to  be  a  sufficient  mailing  to  raise  a  presump- 
tion of  its  receipt,**  but  giving  a  letter  to  one  who  had  the  contract 
of  carrying  the  mail  sacks  to  and  from  the  railway  station  with  the 
request  that  he  should  mail  it  on  the  mail  car  has  been  declared  not 
to  be  such  a  deposit  in  the  mail  as  to  raise  a  presumption  of  the  receipt 
of  the  letter.*® 

ed.)  471;  Rex  v.  Ryan,  9  Ont.  L.  Rep.  Note:  Ann.  Caa.  1917E  1076. 

137,  4  Ann.  Cas.  875.  12.  Note :    19   Ann.    Cas.    651.     In 

Note:  30  L.R.A.(N.S.)  949.  Hummelshime  v.  State,  125  Md.  563, 

7.  United  States  v.  Mills,  7  Pet.  138,  93  Atl.  990,  Ann.  Cas.  1917E  1072,  it 
8  U.  S.  (L.  ed.)  636.  was  held  that  where  it  is  a  question  of 

8.  Thompson  v.  United  States,  202  the  mailing  of  a  letter,  testimony  may 
Fed.  401,  120  C.  C.  A.  575,  47  L.R.A.  be  given  as  to  whether  the  maO  chute 
(N.S.)  206.  in  which  it  had  been  placed  was  eon- 

9.  Morgan  v.  Devine,  237  U.  S.  632,  nected  with  a  letter  box  on  the  lower 
35  S.  Ct.  712,  59  U.  S.  (L.  ed.)  1153.  floor. 

10.  Corry  v.  Silvia  y  Cia,  192  Ala.       13.  Note :  19  Ann.  Cas.  651. 

550,  68  So.  891,  Ann.  Cas.  1917E  1052;  14.  Rosenthal  v.  Walker,  111  U.  S. 

Casco  Nat.  Bank  v.  Shaw,  79  Me.  376,  185,  4  S.  Ct.  382,  28  U.  S.   (L.  ed.) 

10  Atl.  67,  1  A.  S.  R.  319;  Wood  v.  395;   Pearce  v.  Langfit,  101  Pa.   St. 

Callaghan,  61  Mich.  402,  28  N.  W.  162,  507,  47  Am.  Rep.  737. 

1  A.  S.  R.  597.  Note :  19  Ann.  Cas.  651. 

Note:  19  Ann.  Cas.  651.  And  see  Notice,  vol.  20,  p.  356. 

And  see  Nones,  vol.  20,  p.  356.  16.  Note:  19  Ann.  Cas.  651. 

11.  Corry  v.  Silvia  y  Cia,  192  Ala.  16.  Mundt  v.  Simpkins,  81  Neb.  1, 
650,  68  So.  891,  Ann.  Cas.  1917E  1052.  115  N.  W.  325,  129  A.  S.  R.  670. 
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34.  Evidence  of  Fact  of  Mailing. — There  appears  to  be  some  con- 
flict as  to  what  evidence  of  a  private  business  custom  or  usage  is  sulBB- 
cient  to  prove  the  mailing  of  a  letter/'  but  where  the  question  is 
whether  a  letter  was  sent  by  mail  at  a  certain  time  in  the  absence  of 
any  evidence  as  to  its  being  deposited  with  the  post  office  authorities, 
it  seems  to  be  generally  required  that  the  proof  shall  establish  the  ex- 
istence of  a  course  of  business  or  of  office  practice  according  to  which 
it  naturally  would  have  been  done,*^  and  it  has  been  further  held  that 
evidence  of  a  custom  or  usage  adopted  in  a  business  office  of  placing 
mail  in  a  certain  receptacle  to  be  later  deposited  in  the  post  office  by 
an  employee  is  not  of  itself  sufficient  to  establish  the  fact  that  a  letter 
was  mailed  in  the  absence  of  testimony  of  the  employee  that  he  did 
actually  deposit  such  mail  in  the  post  office  or  at  least  that  it  was  his 
invariable  custom  to  do  so.^'  There  are,  however,  decisions  to  the 
effect  that  evidence  that  a  letter  was  written  and  put  in  the  place  from 
which  it  was  customary  for  outgoing  mail  to  be  taken  by  an  employee 
to  be  deposited  in  the  post  office  is  sufficient  to  show  a  mailing  of  such 
letter.^^  In  some  jurisdictions  it  has  been  held  that  the  testimony 
of  a  witness  that  he  "sent"  a  letter  without  further  explanation  is  in- 
sufficient to  show  a  mailing,^  but  in  others  it  has  been  decided  that 
the  testimony  of  a  witness  that  he  "sent"  a  letter  was  sufficient  to  show 
a  mailing,  in  the  absence  of  any  proof  to  the  contrary,  or  any  inquiry 
SB  to  the  mode,  and  that  if  there  was  any  doubt  about  it  the  attention 
of  the  witness  should  have  been  called  to  it.*  It  is  well  settled  that 
the  fact  that  an  envelope  bears  the  postmark  of  a  government  post 
office  is  prima  facie  evidence  that  the  envelope  has  been  in  the  mail.' 

35.  Evidence  of  Time  of  Mailing. — There  is  no  presumption  that  a 
letter  was  mailed  on  the  day  of  its  date  or  the  day  it  was  written.*  In 
the  United  States  it  seems  to  be  the  rule  that  while  no  presumption 
arises  from  the  date  of  a  postmark  on  a  letter  that  it  was  not  put  in 
the  mail  until  that  day,  the  date  of  the  postmark  is  some  evidence  that 
it  was  forwarded  on  the  day  named.*    In  England  it  has  been  held, 

• 

17.  Note:  19  Ann.  Gas.  652.  100  N.  Y.  446,  3  N.  E.  485,  53  Am. 

18.  Howard  v.  Daly,  61  N.  Y.  362,  Rep.  221. 

19   Am.   Rep.   285;    Gardam  v.   Bat-  3.  Note:  19  Ann.  Cas.  651. 

terson,  198  N.  Y.  175,  91  N.  E.  371,  4.  Note:  19  Ann.  Cas.  654. 

139  A.  S.  R.  806,  19  Ann.  Cas.  649  5.  Shelbume    Falls    Nat.    Bank   ▼. 

and  note.    As  to  proof  of  the  mailing  Townsley,  102  Mass.  177,  3  Am.  Rep. 

of  a  notice  of  dishonor  of  a  promissory  445   (holding  that  in  an  action  on  a 

note,  see  Bills  and  Notes,  vol.  3,  p.  promissory  note  where  it  was  claimed 

1259.  that  a  notice  of  protest  was  mailed  on 

19.  Notes:  19  Ann.  Cas.  653;  Ann.  the  11th  of  the  month,  the  fact  that 
Cas.  1917E  1076.  the  envelope  was  postmarked  on  the 

20.  Note:  19  Ann.  Cas.  652.  12th  did  not  raise  a  presumption  that 

1.  Note:  19  Ann.  Cas.  653.  it  was  mailed  on  the  12th,  as  a  letter 

2.  Oregon   Steamship   Co.  ▼.   Otis,  mailed  on  the  11th  might  not  he  noticed 
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however,  that  the  date  of  a  postmark  on  a  letter  raises  a  presumption 
that  the  letter  was  not  mailed  on  the  day  previous  thereto.* 

Presumption  of  Receipt  of  Letter 

36.  General  Rule. — According  to  some  of  the  earlier  decisions  the 
doctrine  that  a  letter  properly  mailed  will  be  presumed  to  have  been  re- 
ceived by  the  addressee  is  limited  to  matters  expressly  authorized  by 
statute  or  to  the  law  merchant.'  And  in  others  it  has  been  held  that 
the  mailing  of  a  letter  is  merely  proper  testimony  to  be  considered  by 
the  jury  in  connection  with  other  evidence  upon  the  question  of  re- 
ceipt,® but  it  is  now  the  generally  recognized  rule  that  proof  of  the 
mailing  of  a  letter,  postal  card  or  other  communication  properly  ad- 
dressed to  the  place  of  residence  of  the  addressee  or  to  the  place  at 
which  he  usually  receives  his  mail  and  otherwise  conforming  to  the 
postal  laws  and  regulations  concerning  postage  raises  the  presumption 
of  the  due  delivery  and  receipt  thereof,*  and  the  statutes  of  some  states 

or  stamped  until  the  12th,  but  that  it  17  S.  Ct.  375,  41  U.  S.  (L.  ed.)  799: 

was  a  circumstance  for  the  jury  to  Davidson    Steamship    Co.    v.    United 

consider).  States,  205  U.  S.  187,  27  S.  Ct.  480, 

Note:  19  Ann.  Cas.  654.  51  U.  S.   (L.  ed.)   764,  affirming  142 

In  Ellis  V.  Commercial  Bank,  7  How.  Fed.  315,  73  C.  C.  A.  425 ;  Corry  v. 

(Miss.)  294,  40  Am.  Dec.  63,  it  was  Sylvia  y  Cia,  192  Ala.  550,  68  So.  891, 

h^Id  that  the  postmark  on  an  envelope  Ann.  Cas.  1917E  1052  and  note;  Mer- 

is  not  conclusive  evidence  of  the  time  chants'  Exch.  Co.  v.  Sanders,  74  Ark. 

of  its  deposit  in  the  post  office;  it  may  16,  84  S.  W.  786,  4  Ann.  Cas.  955  and 

be  shown  that  the  deposit  was  made  at  note;  Southern  Engine,  etc.,  Works  v. 

a  time  different  from  that  which  the  Vaughan,  98  Ark.  388,  135  S.  W.  913, 

postmark  would  indicate.  Ann.  Cas.  1912D  1062  and  note;  Ger- 

6.  Note:  19  Ann.  Cas,  654.  man  Nat.  Bank  v.  Bums,  12  Colo.  539. 

7.  Freeman  v.  Morey,  45  Me.  50,  71  21  Pac.  714, 13  A.  S.  R.  247 ;  Hartford 
Am.  Dec.  527;  Bellefonte  First  Nat.  Bank  v.  Hart,  3  Day  (Conn.)  491,  3 
Bank  v.  McManigle,  69  Pa.  St.  156,  8  Am.  Dec.  274;  Pitts  v.  Hartford  L., 
Am.  Rep.  236 ;  Susquehanna  Mut.  F.  etc.,  Ins.  Co.,  66  Conn.  376,  34  Atl.  95, 
Ins.  Co.  V.  Tunkhannock  Toy  Co.,  97  50  A.  S.  R.  96;  Garland  v.  Gaines,  73 
Pa.  St.  424,  39  Am.  Rep.  816.  Conn.  662,  49  Atl.  19,  84  A.  S.  R.  182 ; 

Note:  Ann.  Cas.  1917E  1061.  Ashley  Wire  Co.  v.  Illinois  Steel  Co., 

8.  Sullivan  v.  Kuykendall,  82  Ky.  164  111.  149,  45  N.  E.  410,  56  A.  S.  R. 
483,  56  Am.  Rep.  901.  187;  Pennypacker  v.  Capital  Ins.  Co., 

Note:  49  L.R.A.(N.S.)  460.  80  la.  56,  45  N.  W.  408,  20  A.  S.  R. 

9.  Lindenberger  v.  Beall,  6  Wheat.  395,  8  L.R.A.  236;  Sloan  v.  Grollman, 
104,  5  U.  S.  (L.  ed.)  216;  Rosenthal  113  Md.  192,  77  Atl.  577,  Ann.  Cas. 
V.  Walker,  111  U.  S.  185,  4  S.  Ct.  382,  1912A  544;  Com.  v.  Jeffries,  7  Allen 
28  U.  S.  (L.  ed.)  395;  Kimberly  v.  (Mass.)  548,  83  Am.  Dec.  712  and 
Arms,  129  U.  S.  512,  9  S.  Ct.  355,  32  note;  Huntley  v.  Whittier,  105  Mass. 
IT.  S.  (L.  ed.)  764;  Henderson  v.  Car-  391,  7  Am.  Rep.  536;  Marston  v.  Bige- 
bondale  Coal,  etc.,  Co.,  140  U.  S.  25,  low,  150  Mass.  45,  22  N.  E.  71,  5 
11  S.  Ct.  691,  35  U.  S.  (L.  ed.)  332;  L.R.A.  43;  Long-Bell  Lumber  Co.  v. 
Sehutz  V.  Jordan,  141  U.  S.  213.  11  Nyman,  145  Mich.  477,  108  N.  W. 
S.  Ct.  906,  35  U.  S.  (L.  ed.)  705;  Dun-  1019,  116  A.  S.  R.  310  and  note;  Plath 
lop  V.  United  States,  165  U.  S.  486,   v.   Minnesota  Farmers'  Mut.  F.  Ins. 
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contain  express  provisions  to  this  effect.*®  Where  the  envelope  bears 
a  notice  requesting  the  return  of  the  letter  to  the  sender  if  not  delivered 
within  a  specified  time,  and  it  appears  that  such  letter  was  never  re- 
turned the  presumption  of  delivery  is  strengthened,**  as  there  is  the 
same  inference  of  fact  that  the  officers  of  the  postal  service  will  do 
their  duty  in  returning  the  letter  to  the  sender  if  it  is  not  delivered  to 
the  person  to  whom  it  is  addressed  as  that  they  will  do  their  duty  in 
forwarding  and  delivering  letters  addressed  to  a  merchant  at  his  place 
of  business.*^  The  rule  that  the  receipt  of  a  letter  is  presumed  from 
its  mailing  is  not  affected  in  any  way  by  the  contents  of  the  letter,** 
but  in  cases  where  the  person  addressed  has  no  opportunity  to  deny  the 
receipt  of  a  letter  it  has  been  held  that  no  presumption  will  arise  from 
the  fact  that  it  was  duly  mailed.**  And  where  actual  delivery  is  re- 
quired by  law  nothing  but  proof  of  such  delivery  will  be  sufficient; 
and  no  presumptions  will  arise  from  proof  of  mailing.*^ 

37.  Essentials  to  Indulgence  of  Presumption. — ^Of  course  no  pre- 
sumption of  the  receipt  of  a  letter  can  arise  in  the  absence  of  proof  that 
it  was  mailed.**  A  correct  address  is  also  one  of  the  essential  elements 
on  which  the  presumption  of  the  receipt  of  a  letter  from  evidence  of 
its  proper  mailing  is  founded  and  as  a  general  rule  a  failure  to  show 
that  the  letter  was  correctly  addressed  will  deprive  the  sender  of  the 

Ass'n,  23  Minn.  479,  23  Am.  Rep.  697;  Notes:  49  L.R.A.(N.S.)   466;  Ann. 
Howard  v.  Daly,  61  N.  Y.  362,  39  Am.  Cas.  1917E  1061. 
Rep.  285;  Austin  v.  Holland,  69  N.  Y.  11.  Hedden  v.  Roberts,   134  Mass. 
571,  25  Am.  Rep,  246  and  note;  Ore-  38,  45  Am.  Rep.  276;  Jeneen  v.  Mc- 
gon  Steamship  Co.  v.  Otis,  100  N.  Y.  Corkell,  154  Pa.  St.  323,  26  Atl.  366, 
446,  3  N.  E.  485,  53  Am.  Rep.  221;  35  A.  S.  R.  843  and  note. 
Hurley  v.  Olcott,  198  N.  Y.  132,  91  Note :  Ann.  Cas.  1917E  1062. 
N.  E.  270,  28  L.RA.(N.S.)  238;  Hall-  12.  Hedden   v.   Roberts,  134  Mass. 
Oman  v.  Southern  R.  Co.,  172  N.  C.  38,  45  Am.  Rep.  276. 
372,  90  S.  E.  292,  Ann.  Cas.  1917E  13.  Rosenthal  v.  Walker,  111  U.  S. 
1069,  L.R.A.1917C  416;  Whitmore  v.  185,  5  S.  Ct.  382,  28  U.  S.   (L.  ed.) 
Dwelling  House  Ins.  Co.,  148  Pa.  St.  395  (in  which  case  the  contention  of 
405,  23  Atl.  1131,  33  A.  S.  R.  838  and  the  plaintiff  in  error  that  the  presump- 
note;  Jensen  v.  McCorkell,  154  Pa.  St.  tion   fails  when   the  contents   of   the 
323,  26  Atl.  366,  35  A.  S.  R.  843  and  letter  would,  if  received,  tend  to  sub- 
note;  Russell  v.  Buckley,  4  R.  I.  525,  ject  the  recipient  to  a  penalty  or  for- 
70  Am.  Dec.  167  and  note;  Campbell  feiture  was  held  to  be  not  well  found- 
V.  Gowans,  35  Utah  268,  100  Pac.  397,  ed). 

19   Ann.   Cas.   660,   23   L.R.A.(N.S.)  14.  Note:  Ann.  Cas.  1917E  1061. 

414;  Walworth  v.  Seaver,  30  Vt.  728,  15.  Note:  Ann.  Cas.  1917E  1062. 

73  Am.  Dec.  332.  16.  Gardam  v.  Batterson,  198  N.  Y. 

Notes:  49  L.R.A.(N.S.)  458  et  seq.;  175,  91  N.  E.  371,  139  A.  S.  R.  806, 

Ann.  Cas.  1917E  1059.  19  Ann.  Cas.  649. 

And  see  Insurance,  vol.  14,  p.  984;  Notes:  49  L.R.A.(N.S.)   462;  Ann, 

Notice,  vol.  20,  p.  356.  Cas.  1917E  1063. 

10.  Smith  V.   CoUis,  42  Mont.  350,  As  to  proof  of  mailing,  see  supra, 

112  Pac.  1070,  Ann.  Cas.  1912A  1158.  par.  33,  34. 
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benefit  of  such  presumption.^'  Where,  however,  it  appears  that  the 
postal  authorities  have  been  infonned  of  a  change  in  address  it  has 
been  held  that  it  will  be  presumed  that  a  communication  addressed  to 
a  person  at  his  former  residence  or  place  of  business  has  been  delivered 
at  the  new  address.^®  Odinarily  the  address  of  a  letter  to  a  person  or 
firm  in  a  large  city  must  include  the  street  and  number  in  order  for 
the  presumption  of  receipt  thereof  to  arise  from  evidence  that  it  was 
properly  mailed,  but  where  the  addressee  is  a  large  and  generally 
known  concern  it  has  been  held  that  an  address  containing  only  the 
name  of  the  addressee  and  the  city  and  state  will  be  sufficient  to  raise 
the  presumption  of  receipt.  So  letters  addressed  simply  to  a  public 
officer  by  his  official  designation  and  without  his  name  have  been  held 
sufficiently  addressed  to  give  rise  to  the  presumption  of  receipt.**  The 
courts  of  some  jurisdictions  take  the  view  that  proof  that  a  letter  was 
"mailed*^  carries  with  it  the  implication  that  it  was  properly  ad- 
dressed,^ but  others  hold  that  no  such  implication  arises  merely  from 
proof  of  mailing,  and  that  the  statement  that  a  letter  was  mailed  to  a 
certain  person  necessarily  includes  only  such  acts  as  are  required  by 
the  postal  authorities,  namely,  that  the  letter  have  some  address,  and 
that  it  be  properly  stamped.*  Another  element  essential  to  the  pre- 
sumption of  the  receipt  of  a  letter  or  other  communication  is  the  pre- 
payment of  postage  thereon,  and  this  fact  must  appear  from  the  evi- 
dence before  the  presumption  will  be  indulged.*  In  the  majority  of 
the  states  in  view  of  the  universality  of  the  prepayment  of  postage,  it 
is  held  that  the  inference  of  prepayment  necessarily  follows  proof  of 
mailing'  though  the  contrary  view  obtains  in  some  jurisdictions.* 

17.  Goodwin   v.   Provident   Sav.  L.   Gas.  1917E  1066. 

Assur.  Ass'n,  97  la.  226,  66  N.  W.  157,  1.  Feder  Silberberg  Co.  v.  McNeil, 

59  A.  S.  R.  411,  32  L.R.A.  473 ;  Feder  18  N.  M.  44,  133  Pac.  975,  49  L.R.A. 

Silberberg  Co.  v.  McNeil,  18  N.  M.  (N.S.)  458  and  note. 

44,  133  Pac.  975,  49  L.R.A.(N.S.)  458  Note:  Ann.  Cas.  1917E  1066. 

and  note ;  Phelan  v.  Northwestern  Mut.  2.  Hartford    Trust    Co.    v.    West 

L.  Ins.  Co.,  113  N.  Y.  147,  20  N.  E.  Hartford,  84  Conn.  646,  81  Atl.  244, 

827,  10  A.   S.  R.  441,  reversing  42  Ann.  Cas.  1912D  997;  Feder  Silber- 

Hun  (N.  Y.)  419,  6  N.  Y.  St.  Rep.  berg  Co.  v.  McNeil,  18  N.  M.  44,  133 

73.  Pac.   975,  49  L.RA.(N.S.)    458   and 

Notes:  49  L.R.A.(N.S.)  452;  Ann.  note. 

Cas.  1917E  1064.  Notes:  49  L.R.A.(N.S.)  462;  Ann. 

And  see  Insurance,  vol.  14,  p.  984.  Cas.  1917E  1066. 

18.  Marston  v.  Bigelow,  150  Mass.  3.  Southern  Engine,  etc..  Works  v. 

45,  22  N.  E.  71,  5  L.RA.  43.  Vaughan,  98  Ark.  388,  135  S.  W.  913, 
Note:   Ann.   Cas.  1917E  1064.  Ann.  Cas.  1912D  1062;  Feder  Silber- 

19.  Note:    Ann.    Cas.   1917E   1064,  berg  Co.  v.  McNeil,  18  N.  M.  44,  133 
1065.  Pac.   975,  49   L.R.A.(N.S.)    458   and 

20.  Southern  Engine,  etc..  Works  v.  note. 

Vaughan,  98  Ark.  388,  135  S.  W.  913,  Notes:  49  L.R.A.(N.S.)  462;  Ann. 
Ann.  Cas.  1912D  1062.  Cas.  1917E  1066. 

Notes:  49  L.RA.(N.S.)  462;  Ann.       4.  Note:  Ann.  Cas.  1917E  1067. 
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In  order  to  show  that  a  letter  was  duly  stamped,  evidence  may  be 
oflfered  that  the  only  envelopes  used  in  the  office  of  the  sender  were 
those  which  bore  the  printed  stamp  of  the  governmnt,  and  that  it  was 
the  custom  to  use  them ;  but  such  will  not  be  as  convincing  as  positive 
testimony  establishing  the  ultimate  fact.^ 

38.  Presumption  as  One  of  Law  or  Fact. — The  presumption  that  a 
letter  properly  mailed  was  received  by  the  person  to  whom  it  was  ad- 
dressed is  generally  held  to  be  a  presumption  of  fact  and  not  of  law ;  • 
and  subject  to  control  and  limitation  by  other  facts.'  There  are  some 
decisions  in  which  the  presumption  now  under  consideration  has  been 
said  to  be  one  of  law,  but  that  the  term  was  not  used  by  the  court  in 
its  technical  sense  is  apparent  in  several  of  these  cases  by  the  statement 
that  the  presumption  may  be  rebutted  or  overturned  by  proof  that  the 
letter  or  other  communication  was  in  fact  never  received.® 

.  39.  Presumption  as  to  Time  of  Receipt. — ^It  is  the  well  settled  gen- 
eral rule  that  where  it  is  proved  that  a  letter  was  properly  mailed  the 
presumption  arises  in  the  absence  of  evidence  to  the  contrary  that  it 
was  received  in  the  ordinary  course  of  the  public  mails.*  And  express 
provision  to  this  effect  is  found  in  the  statutes  of  some  states.*^  It 
has  been  held,  however,  that  no  presumption  as  to  the  time  of  the  re- 
ceipt of  a  letter  will  be  indulged  in  the  absence  of  any  proof  as  to 
where  and  when  it  was  mailed  or  as  to  the  frequency  of  the  mails  or 
the  usual  course  or  time  of  the  mails  between  the  place  of  mailing  and 

5.  Note:  49  L.R.A.(N.S.)  463.  Seaver,  30  Vt.  728,  73  Am.  Dec.  332. 

6.  Henderson  v.  Carbondale  Coal,  Notes:  49  L.R.A.(N.S.)  461;  Ann. 
etc.,  Co.,  140  U.  S.  25,  11  S.  Ct.  691,   Caa.  1917E  1062. 

35  U.  S.  (L.  ed.)  332;  Schutz  v.  Jor-  7.  Notes:     49     L.R.A.(N.S.)     461; 

dan,  141  U.  S.  213,  11  S.  Ct.  906,  35  Ann.  Cas.  1917E  1062.    And  see  infra, 

U.  S.  (L.  ed.)  705;  Pitts  v.  Hartford  par.  40. 

L.,  etc.,  Ins.  Co.,  66  Conn.  376,  34  Atl.  8.  Note:  Ann.  Cas.  1917E  1063  (cit- 

95,  50  A.  S.  R.  96;  Sullivan  v,  Kuy-  ing  several  Alabama  cases), 

kendall,  92  Ky.  483,  56  Am.  Rep.  901;  9.  Rosenthal  v.  Walker,  111  U.  S. 

Huntley  v.  Whittier,  105  Mass.  391,  7  185,  4  S.  Ct.  382,  28  U.  S.  (L.  ed.) 

Am.   Rep.  536;  Marston  v.  Bigelow,  395;  Southern  Engine,  etc..  Works  v. 

150  Mass.  45,  22  N.  E.  71,  5  L.R.A.  Vaughan,  98  Ark.  388,  135  S.  W.  913, 

43;  Long-Bell  Lumber  Co.  v.  Nyman,  Ann.  Cas.  1912D  1062;  German  Nat. 

145  Mich.  477, 108  N.  W.  1019, 116  A.  Bank  v.  Bums,  12  Colo.  539,  21  Pac. 

S.  R.  310  and  note;  Plath  v.  Minneso-  714,  13  A.  S.  R.  247;  Pitts  v.  Hart- 

ta  Farmers'  Mut.  F.   Ins.   Ass'n,   23  ford  L.,  etc.,  Ins.  Co.,  66  Conn.  376, 

Minn.  479,  23  Am.  Rep.  697;  Austin  34  Atl.  95,  50  A.  S.  R.  96;  Plath  v. 

V.  Holland,  69  N.  Y.  571,  25  Am.  Rep.  Minnesota    Farmers'    Mut.    F.    Ins. 

246;  Whitmore  v.  Dwelling  House  Ins.  Ass'n,  23  Minn.  479,  23  Am.  Rep.  697; 

Co.,  148  Pa.  St.  405,  23  Atl.  1131,  33  Jensen  v.  McCorkell,  154  Pa.  St.  323, 

A.  S.  R.  838;  Jensen  v.  McCorkell,  154  26  Atl.  366,  35  A.  S.  R.  843. 

Pa.  St.  323,  26  Atl.  366,  35  A.  S.  R.  Notes:  49  L.RA.(N.S.)   466;  Ann. 

843;    Campbell   v.   Gowans,   35   Utah  Cas.  1917E  1068. 

268,  100  Pac.  397,  19  Ann.  Cas.  660,  10.  Smith  v.  ColHs,  42  Mont.  350 

23    L.R.A.(N.S.)    414;    Walworth    v.  112  Pac.  1070,  Ann.  Cas.  1912A  1158 
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the  place  of  the  alleged  receipt  of  the  letter.*^  And  a  letter  will  not  be 
presumed  to  have  reached  the  person  to  whom  it  was  addressed  on  the 
day  of  its  date,  nor  at  any  time  earlier  than  it  is  actually  shown  to 
have  been  in  his  possession,  when  it  is  found  among  his  papers  after 
his  death,  but  is  addressed  to  him  at  a  place  other  than  his  regular 
post  office  address.^^ 

40.  Rebuttal  of  Presumption  Generally, — The  presumption  that  a 
letter  properly  mailed  was  received  by  the  addressee  is  not  conclusive, 
but  may  be  rebutted  by  evidence  showing  that  the  letter  was  not,  in 
fact,  received,^'  the  sufficiency  of  such  evidence  being  a  matter  for  the 
determination  of  the  jury.^"*  And  the  burden  of  proving  the  receipt 
of  a  letter  remains  throughout  on  the  party  who  asserts  it.**  It  has 
been  held  that  the  denial  by  the  addressee  of  the  receipt  of  a  letter  is 
not  conclusive,  and  merely  raises  a  question  for  the  determination  of 
the  jury,**  but  there  are  also  decisions  to  the  effect  that  the  presump- 
tion arising  that  letters  were  received  by  the  defendant,  which  the 
plaintiff's  evidence  shows  to  have  been  written,  properly  addressed  and 
mailed  to  him,  is  entirely  overcome  by  the  uncontradicted  testimony 

11.  Notes:  49  L.R.A.(N.S.)  466;  Jensen  v.  McCorkeU,  154  Pa.  St.  323, 
Ann.  Cas.  917E  1069.  26  Atl.  366,  35  A.  S.  R.  843;  Camp- 

12.  Phelan  v.  Northwestern  Mut.  L.  bell  v.  Gowans,  35  Utah  268,  100  Pac. 
Ins.  Co.,  113  N.  Y.  147,  20  N.  E.  827,  397,  19  Ann.  Cas.  660,  23  L.R.A. 
10  A.  S.  R.  441.  (N.S.)   414;  Walworth  v.  Seaver,  30 

13.  Rosenthal  v.  Walker,  111  U.  S.  Vt.  728,  73  Am.  Dec.  332. 

185,  4  S.  Ct.  382,  28  U.  S.  (L.  ed.)  Notes:  49  L.R.A.(N.S.)  466-469;  4 
395;  Henderson  v.  Carbondale  Coal,  Ann.  Cas.  956;  Ann.  Cas.  1912D  1065; 
etc.,  Co.,  140  U.  S.  25,  11  S.  Ct.  691,  Ann.  Cas.  1917E  1063. 
35  U.  S.  (L.  ed.)  332;  Schutz  v.  Jor-  14.  Southern  Engine,  etc..  Works  ▼. 
dan,  141  U.  S.  213,  11  S.  Ct.  906,  35  Vaughan,  98  Ark.  388,  135  S.  W.  913, 
U.  S.  (L.  ed.)  705;  Merchants'  Exch.  Ann.  Cas.  1912D  1062  and  note; 
Co.  V.  Sanders,  74  Ark.  16,  84  S.  W.  Bonewell  v.  Jackson,  130  la.  170,  106 
786,  4  Ann.  Cas.  955  and  note;  South-  N.  W.  614,  5  L.R.A.(N.S.)  436;  Long- 
em  Engine,  etc..  Works  v.  Vaughan,  Bell  Lumber  Co.  v.  Nyman,  145  Mich. 
98  Ark.  388,  135  S.  W.  913,  Ann.  Cas.  477, 108  N.  W.  1019, 116  A.  S.  R.  310 ; 
1912D  1062  and  note;  German  Nat.  Plath  v.  Minnesota  Fanners'  Mut.  F. 
Bank  v.  Bums,  12  Colo.  539,  21  Pac.  Ins.  Ass'n,  23  Minn.  479,  23  Am.  Rep. 
714, 13  A.  S.  R.  247;  Pitts  v.  Hartford  697. 

L.,  etc.,  Ins.  Co.,  66  Conn.  376,  34  Atl.  Notes:  49  L.R.A.(N.S.)  468;  4  Ann. 

95,  50  A.  S.  R.  96;  Pennypacker  v.  Cas.  956;  Ann.  Cas.  1912D  1065. 

Capital  Ins.  Co.,  80  la.  56,  45  N.  W.  16.  Huntlev  v.  Wbittier,  105  Mass. 

408,  20  A.  S.  R.  395,  8  L.R.A.  236;  391,  7  Am.  Rep.  536. 

Sullivan  v.  Kuykendall,  82  Ky.  483,  Notes:  4  Ann.  Cas.  956;  Ann.  Cas. 

66  Am.  Rep.  901;  Sloan  v.  Grollman,  1912D  1065. 

113  Md.  192,  77  Atl.  577,  Ann.  Cas.  16.  Southern  Engine,  etc.,  Works  v. 
1912A  544;  Com.  v.  Jeffries,  7  Allen  Vaughan,  98  Ark.  388,  135  S.  W.  913, 
(Mass.)  548,  83  Am.  Dec.  712  and  Ann.  Cas.  1912D  1062  and  note;  How- 
note;  Huntley  v.  Whittier,  105  Mass.  ard  v.  Daly,  61  N.  Y.  362, 19  Am.  Rep. 
391,  7  Am.  Rep.  536;  Whitmore  v.  285. 
Dwelling  House  Ins.  Co.,  148  Pa.  St.  Note:  4  Ann.  Cas.  956. 
405,  23  Atl.  1131,  33.  A.  S.  R.  838; 
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of  the  defendant  that  the  letters  were  never  received.^'  '  Arid  the  prima 
facie  presumption  of  receipt  in  due  course  has  been  held  to  be  fully 
rebutted  by  uncontradicted  testimony  of  the  addressee  that  he  received 
it  at  a  later  date,  confirmed  by  the  stamp  of  the  receiving  post  office.^® 
The  presumption  arising  from  proof  of  mailing  a  communication  has, 
however,  been  declared  not  to  be  overcome  by  the  teslimoijy  of  the 
addressee  that  he  does  not  remember  whether  or  not  he  received  it, 
but  that  he  is  inclined  to  think  that  he  did  not,^^  or  the  testimony 
of  one  officer  of  a  firm  showing  that  he  did  not  receive  the  communica- 
tion, w^ithout  a  showing  that  no  one  else  in  authority  received  it.*^ 

41.  Sufficiency  of  Legal  Notice  Properly  Mailed  Regardless  of  Ac- 
tual Receipt.— While  the  general  rule  undoubtedly  is,  as  has  been 
stated,  that  from  the  deposit  of  a  lettet  in  the  mail  there  arises  only  a 
presumption  of  its  delivery,  which  may  be  rebutted,  and  thus  a  ques- 
tion of  fact  be  presented,  it  has  frequently  been  held  that  such  rule 
does  not  apply  in  those  cases  where  it  is  expressly  provided  by  statute 
that  notice  may  be  served  by  mail,  but  that  the  service  is  effective 
when  the  notice  is  properly  mailed  regardless  of  its  receipt  by  the  other 
party.  The  risk  of  miscarriage  is  with  the  person  to  whom  the  notice 
is  directed.^  Thus  the  failure  of  the  employer  to  receive  the  notice  is 
immaterial  where  a  statute  providing  for  service  of  notice  of  injury  for 
which  the  master  is  to  be  held  liable  states  that  it  may  be  served  by 
post,  by  letter  addressed  to  the  person  on  whom  it  is  to  be  served.*  So, 
under  the  law  merchant  notice  'deposited  in  the  proper  post  office, 
within  the  proper  time,  and  with  the  proper  direction,  is  held  to  be  per 
se  notice  to  a  party  to  a  commercial  instrument,  whether  it  ever  be  re- 
ceived or  not.  The  notice  must  go  at  the  risk  of  the  indorser.  The 
postmaster  in  such  a  case  becomes  in  effect  the  agent  of  the  party  to 
whom  the  notice  is  sent.'  A  rule  of  court  providing  that  a  copy  of  a 
motion  for  a  new  trial  shall  be  delivered  to  the  opposing  counsel  on 
the  day  the  motion  is  filed  has  been  held  to  be  satisfied  by  depositing 

17.  Notes:  49  L.R.A.(N.S.)  469;  4  91  N.  E.  270,  28  L.R.A.(N.S.)  238. 
Ann.  Cas.  957;  Ann.  Cas.  1912D  1065.       Note:  18  Ann.  Cas.  286. 

18.  Note:  49  L.R.A.(N.S.)   469.  And  see  Noticte,  vol.  20,  p.  356. 

19.  Ashley  Wire  Co.  v.  Illinois  Steel  2.  Hurley  v.  Olcott,  198  N.  Y.  132, 
Co.,  164  111.  149,  45  N.  E.  410,  56  A.  91  N.  E.  270,  28  L.R.A.(N.S.)  238. 
S.  R.  187.  And  see  Master  and  Servant,  vol.  18, 

Notes:  49  L.R.A.(N.S.)   469    (con-  p.  856  et  seq. 
taining  numerous  instances  of  evidence       3.  Austin  v.  Holland,  69  N.  Y.  571, 
held  sufiBcient  or  insuflScient  to  rebut  25  Am.  Rep.  246;  Susquehanna  Mut. 
the  presumption  of  receipt);  4  Ann.   F.  Ins.  Co.  v.  Tunkhannock  Toy  Co., 
Cas.  957.  97  Pa.  St.  424,  39  Am.  Rep.  816;  Wal- 

20.  Merchants'  Exch.  Co.  v.  Sand-  worth  v.  Seaver,  30  Vt.  728,  73  Am. 
ers,  74  Ark.  16,  84  S.  W.  786,  4  Ann.  Dec.  332  and  note.  And  see  Bills 
Cas.  955  and  note.  and  Notes,  vol.  3,  pp.  1240,  1256  et 

Note:  4  Ann.  Cas.  957.  seq. 

:     1.  Hurley  v.  Olcott,  198  N.  Y.  132, 

R.  C.  L.  Vol.  XXI.— 49.  769 
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such  copy  in  the  mail  properly  addressed  where  it  is  provided  by  an- 
other rule  that  ''a  notice  required  by,  or  given  in  pursuance  of,  these 
rules  .  .  .  shall  be  served  by  delivering  the  same  personally  to  the 
adverse  party,  or  his  attorney,  or  by  depositing  it  in  the  post  office 
directed  to  him,  postage  prepaid."  *  The  sufficiency  of  service  by  mail 
of  papers  or  pleadings  in  an  action  is  treated  at  length  elsewhere  in  this 
work,*  as  is  the  service  of  simimons  by  mail  on  persons  without  the 
state,*  and  the  service  of  notice  of  the  maturity  of  insurance  premiums 
or  assessments,  or  of  the  cancellation  or  surrender  of  an  insurance 
policy.' 

4.  Gloucester  Mat.  Fishing  Ins.  Co.       6.  See  Pbocess^  poet 

V.  Hall,  210  Mass.  332,  96  N.  E.  679,  7.  See  IksuranoBj  vol.  14,  pp.  984^ 
Ann.  Cas.  1912D  348  and  note.  1009,  1017. 

5.  See  Plsadiko. 
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22.  Delegation  of  Power;  Execution  by  Donee's  Representative 
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27.  What  Law  Governs 

28.  Necessity  of  Reference  to  Power  Generally 

29.  General  Devise  or  Bequest 
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40.  Nonexclusiveness  of  Powers 

41.  Illusory  Appointments 
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43.  In  General 

44.  Death  of  Donee 

45.  Death  of  Donor 
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V.  Equitable  Control 


47.  Aiding  Defective  Execution  or  Nonexecution  of  Power 

48.  Compelling  Execution  of  Power 


I.  Introductory 

1.  Definition  and  General  Nature  of  Power. — A  power  is  defined  as 
a  liberty  or  authority  reserved  by,  or  limited  to,  a  person  to  dispose 
of  real  or  personal  property  for  his  own  benefit,  or  for  the  benefit 
of  others,  and  operating  on  an  estate  or  interest,  vested  either  in  him- 
self or  in  some  other  person;  the  liberty  or  auUiority,  however,  not 
being  derived  out  of  such  estate  or  interest,  but  overreaching  or  super- 

772 


21  B.  C.  L.  POWERS  §  2 

seding  it,  either  wholly  or  partially.*  A  power  has  also  been  defined 
as  an  authority  enabling  one  person  to  dispose  of  the  interest  which 
is  vested  in  another.*  It  has  been  defined  by  statute  as  an  authority 
to  do  some  act  in  relation  to  lands,  or  the  creation  of  estates  therein, 
or  of  charges  thereon  which  the  owner,  granting  or  reserving  such 
power,  might  himself  lawfully  perform.'  The  distinction  between 
a  power  and  a  trust  is  marked  and  obvious.  Powers  are  never  impera- 
tive; they  leave  the  act  to  be  done  at  the  will  of  the  party  to  whom 
they  are  given.  Trusts  are  always  imperative,  and  are  obligatory  on 
the  conscience  of  the  person  intrusted.*  A  power  of  appointment  is 
not  an  absolute  right  of  property  nor  is  it  an  estate,  for  it  has 
none  of  the  elements  of  an  estate.*  A  general  power  of  disposition 
existing  as  a  power  does  not  imply  ownership;  in  fact,  the  existence 
of  such  a  power,  as  a  technical  power,  excludes  the  idea  of  an  abso- 
lute fee  simple  in  the  person  who  possesses  the  power,*  though  where 
the  power  is  for  his  own  benefit,  he  has  the  means  of  acquiring  such 
interest,  right  or  title ;  and  in  all  cases,  by  the  execution  of  the  power, 
the  possession,  right,  title  or  interest  is  altered  or  divested.'  The 
right  to  appoint  the  proceeds  of  a  mutual  benefit  certificate  has  some- 
times been  treated  as  in  the  nature  of  a  power  of  appointment.® 
But  this  article  treats  merely  of  powers  as  heretofore  defined,  and 
does  not  deal  with  the  general  powers  created  by  instruments  of 
this  nature,  or  of  the  testamentary  powers  of  executors.* 

2.  Beneficial  and  Trust  Powers;  General  and  Particular  Powers. — 
A  beneficial  power  is  one  that  has  for  its  object  the  grantee  of  the 
power  and  is  executed  solely  for  his  benefit.*®  Trust  powers,  on  the 
oth^r  hand,  have  for  their  object  persons  other  than  the  grantee  and 
are  solely  for  the  benefit  of  such  other  persons.*^    There  is  an  impor- 

1.  Maryland  Mut.  Benev.  Soc.  v.  6.  Maryland  Mut.  Benev.  Soc.  v. 
Clendinen,  44  Md.  429,  22  Am.  R«p.  Clendinen,  44  Md.  429,  22  Am.. Rep. 
52.  52 ;  Burleigh  v.  Clough,  52  N.  H.  267, 

2.  Burleigh  v.  Clough,  52  N.  H.  267,  13  Am.  Rep.  23. 

13  Am.  Rep.  23.  7.  Maryland   Mut.    Benev.    Soc.    v. 

8.  Sweeney  v.  Warren,  127  N.   Y.  Clendinen,  44  Md.  429,  22  Am.  Rep. 

426,  28  N.  E.  413,  24  A.  S.  R.  468;  52. 

Tilden  v.  Green,  130  N.  Y.  29,  28  N.  8.  Maryland    Mut.    Benev.    Soc.    v. 

E.  880,  27  A.  S.  R.  487,  14  L.R.A.  33.  Clendinen,  44  Md.  429,  22  Am.  Rep. 

4.  Stanley  v.  Colt,  5  Wall.  119,  18  52. 

U.  S.   (L.  ed.)  502.  9.  As  to  the  general  powers  of  ex- 

Inadvertently,  perhaps,  it  was  stat-  ecutors,  see  Executors  and  Adminis- 
ed  that  the  distinction  was  the  eon-  trators,  vol.  11,  p.  128  et  seq. 
verse  of  this,  powers  being  peremp-       10.  Sweeney  v.  Warren,  127  N.  Y. 
tory,  in  Mallet  v.  Smith,  6  Rich.  Eq.  426,  28  N.  E.  413,  24  A.  S.  R.  468; 
(S.  C.)  12,  60  Am.  Dec.  107.  Tilden  v.  Green,  130  N.  Y.  29,  28  N.  E. 

5.  Carver  v.  Jackson,  4  Pet.  1,  7  880,  27  A.  S.  R.  487,  14  L.R.A.  33. 
U.  S.  (L.  ed.)  761;  Patterson  v.  Law-       11.  Russell  v.  Russell,  36  N.  Y.  581, 
rence,  83   Ga.  703,  10   S.   E.   355,  7  93  Am.  Dec.  540 ;  Sweeney  v.  Warren, 
L.R.A.  143;  Burleigh  v.  Clough,  52  N.   127  N.  Y.  426,  28  N.  E.  413,  24  A.  S. 
H.  267,  13  Am.  Rep.  23.  R.  468;  Tilden  v.  Green,  130  N.  Y.  29, 
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tant  distinction  between  general  and  particular  powers.  By  a  gen- 
eral power  is  understood  a  right  to  appoint  to  whomsoever  the  donee 
pleases.  By  a  particular  power  is  meant  that  the  donee  is  restricted 
to  some  objects  designated  in  the  deed  creating  the  power,  as  to  his 
own  children.  A  general  power  is,  in  regard  to  the  estates  which 
may  be  created  by  force  of  it,  tantamount  to  a  limitation  in  fee,  not 
merely  because  it  enables  the  donee  to  limit  a  fee,  but  because  it 
enables  him  to  give  the  fee  to  whom  he  pleases.  He  has  an  absolute 
disposing  power  over  the  estate,  and  may  bring  it  into  the  market 
whenever  his  necessities  or  wishes  may  lead  him  to  do  so.**  Where 
the  donee  of  a  power  cannot  exercise  it  for  his  own  benefit  during  his 
lifetime,  the  power  is  not  general.*' 

3.  Naked  Powers  and  Powers  Coupled  with  Interest  Generally. — 
A  power  simply  collateral  and  without  interest,  or  a  naked  power, 
exists  when,  to  a  mere  stranger,  authority  is  given  to  dispose  of  prop- 
erty in  which  he  has  no  estate.  But  when  power  is  given  to 
a  person  who  derives,  under  the  instrument  creating  the  power,  or 
otherwise,  a  present  or  future  interest  in  the  land,  it  is  then  a  power 
relating  to  the  land.  These  last  powers  are  subdivided  into  powers 
annexed  to  the  estate,  or  powers  appendant  or  appurtenant,  and 
powers  in  gross.  Both  are  considered  as  powers  with  an  interest, 
because  the  trustee  of  the  power  has  an  interest  in  the  estate,  as 
well  as  in  the  exercise  of  the  power.  If,  as  one  of  the  old  cases 
expresses  it,  the  person  clothed  with  the  power  hath  at  the  same 
time  an  estate  in  the  land,  the  power  is  not  collateral,  because  it 
savors  of  the  land.**  A  power  appendant  exists  where  a  person  has 
an  estate  in  the  land,  and  the  estate  to  be  created  by  the  powdr  is 
to  take  or  may  take  effect  in  possession,  during  the  continuance  of  the 
estate  to  which  the  power  is  annexed,  as  a  power  to  a  tenant  for  life 
in  possession  to  make  leases.  A  power  in  gross  exists  where  the 
person  to  w^hom  it  is  given  has  an  estate  in  the  land,  but  the  estate 
to  be  created  under  or  by  virtue  of  the  power  is  not  to  take  effect 
till  after  the  determination  of  the  ^estate  to  which  it  relates.*^  By 
a  power  coupled  with  an  interest  is  meant  an  interest  in  the  thing 
itself,  that  is  to  say,  the  power  must  be  engrafted  on  the  estate  in 

28  N.  E.  880,  27  A.   S.  R.  487,  14  7  Am.  Dec.  718;  In  re  D'Angibau,  15 

L.RA.  33.  Ch.  D.  228,  49  L.  J.  Ch.  182,  766,  41 

12.  Haslen  v.  Kean,  4  N.  C.  700,  7  L.  T.  N.  S.  645,  43  L.  T.  N.  S.  135,  28 
Am.  Dec.  718;  Thompson  v.  Garwood,  W.  R.  311,  390,  2  Eng.  Rul.  Cas.  281, 
3  Whart.  (Pa.)  287,  31  Am.  Dec.  502.  21  Eng.  Rul.  Cas.  349. 

13.  Wales  v.  Bowdish,  61  Vt.  23,  17  15.  Wilson  v.  Troup,  2  Cow.  (N. 
Atl.  1000,  4  L.R.A.  819.  Y.)  196, 14  Am  Dec  458;  In  re  D'An- 

14.  Mansfield  v.  Mansfield,  6  Conn,  gibau,  15  Ch.  D.  228,  49  L.  J.  Ch.  182. 
669,  16  Am.  Dec.  76;  Bergen  v.  Ben-  756,  41  L.  T.  N.  S.  645,  43  L.  T.  N. 
nett,  1  Caines  Caa.  (N.  Y.)  1,  2  Am.  S.  135,  28  W.  R.  311,  390,  2  Eng.  RuL 
Dec.  281 ;  Haslen  v.  Kcan,  4  N.  C.  700,  Cas.  281,  21  Eng.  Rul.  Caa.  349. 
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the  thing,  and  not  on  the  product  of  the  exercise  of  the  power.^® 
The  distinction  between  naked  powers  and  powers  coupled  with  an 
interest  is  best  illustrated  in  the  case  of  a  power  of  sale  vested  in 
executors.  If  the  testator  merely  directs  his  executors  to  sell  lands, 
the  lands  descend  to  the  heirs  and  the  power  is  a  naked  one,  but 
if  he  devises  the  lands  to  his  executors  to  make  a  sale,  this  is  a  power 
coupled  with  an  interest.^  ^  Where,  however,  in  connection  with  a 
direction  to  executors  to  sell,  the  title  descending  to  the  heirs,  the 
executors  are  given  the  right  to  possession  and  are  entitled  to  hold 
the  proceeds  of  a  sale,  the  power  has  been  deemed  one  coupled  with 
an  interest,*®  and  the  same  is  true  of  a  power  of  sale  given  execu- 
tors  coupled  with  the  active  and  continuing  duty  of  managing  the 
property  and  making  disposition  thereof.^*  The  exercise  of  a  naked 
power  is  discretionary,  but  the  exercise  of  a  trust  power  is  impera- 
tive.2<> 

4.  Illustrations  of  Powers  Coupled  with  Interest. — ^Where  the  legal 
title  vests  in  the  donee  or  grantee  of  the  power  it  is  usually  held 
that  the  power  is  coupled  with  an  interest.^  A  power  given  to  a 
mortgagee  to  sell  the  mortgaged  premises  is  undoubtedly  a  power 
coupled  with  an  interest,*  and  the  same  is  true  of  a  trust  deed  con- 
veying title  to  trustees  who  are  given  a  power  of  sale,'  though  by 
reason  of  the  doctrine  that  a  mortgage  is  a  mere  security,  and. does 
not  convey  title,  some  courts  have  held  a  power  of  sale  therein  not 
one  coupled  with  an  interest.  However,  even  under  the  doctrine 
that  a  mortgage  is  a  mere  security  the  power  is  one  coupled  with 
an  interest.*    But  a  mere  power  of  attorney  authorizing  one  to  sue 

16.  Hunt  V.  Rousmanier,  8  Wheat.  18.  Dabney  v.  Manning,  3  Ohio  321, 
174,  5  U.  S.  (L.  ed.)  589;  Taylor  v.   17  Am.  Dec.  597. 

Bums,  203  U.  S.  120,  27  S.  Ct.  40,  51  19.  Wilson  v.  Snow,  228  U.  S.  217, 

U.  S.  (L.  ed.)  116;  Crowe  v.  Trickey,  33  S.  Ct.  487,  57  U.  S.  (L.  ed.)  807, 

204  U.  S.  228,  27  S.  Ct.  275,  51  U.  S.  50  L.R.A.(N.S.)  604. 

(L.  ed.)   454;   Wilson  v.   Snow,  228  20.  Taylor  v.  Benham,  5  How.  233, 

U.  S.  217,  33  S.  Ct.  487,  57  U.  S.  (L.  12  U.  S.  (L.  ed.)  130. 

ed.)  807,,  50  L.R.A.(N.S.)  604;  Eowe  1.  Loring  v.  Marsh,  6  Wall.  337,  18 

V.  Beckett,  30  Ind.  154,  95  Am.  Dec.  U.  S.  (L.  ed.)  802. 

676;  Carter  v.  Slocomb,  122  N.  C.  475,  Note:  50  L.E.A.(N.S.)  634. 

29  S.  E.  720,  65  A.  S.  R.  714.  2.  Cranston  v.  Crane,  97  Mass.  459, 

Note:  50  L.R.A.(N.S.)  632.  93  Am.  Dec.  106;  Schanewerk  v.  Hab- 

17.  Wallace  v.  Foxwell,  250  111.  616,  erecht,  117  Mo.  22,  22  S.  W.  949,  38 
95  N.  E.  985,  50  L.R.A.(N.S.)  632  A.  S.  R.  631;  Wilson  v.  Troup,  2  Cow. 
and  note;  May  v.  Frazee,  4  litt.  (Ky.)  (N.  Y.)  195, 14  Am.  Dec.  458. 

391,  14  Am.  Dec.  159 ;  Price  v.  Court-       Note :  4  Ann.  Cas.  58. 
ney,  87  Mo.  387,  56  Am.  Rep.  453;       3.  Rowe  v.  Beckett,  30  Ind.  154,  95 
Bergen  v.  Bennett,  1  Caines  Cas.  (N.   Am.  Dec.  676;  Frank  v.  Colonial,  etc., 
Y.)  1,  2  Am.  Dec.  281;  Bradshaw  v.  Mortg.  Co.,  86  Miss.  103,  38  So.  340, 
Ellis,  22  N.  C.  20,  32  Am.  Dec.  686;   4  Ann.  Cas.  54  and  note,  70  L.R.A. 
Ware  v.  Murph,  Rice  L.   (S.  C.)  54,  135. 
33  Am  Dec.  97.    See  Executors  and       Note:  4  Ann.  Cas.  58. 
Administrators,  vol.  11,  p.  397  et  seq.       4.  Note:  4  Ann.  Cas.  58. 
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for  and  collect  moneys  for  another  is  not  a  power  coupled  with  an 
interest,  though  the  donee  is  authorized  to  deduct  his  charges  from 
any  money  collected.*  An  instrument  giving  sureties  the  right, 
on  default  of  the  principal,  to  take  possession  of  his  goods  and  sell 
the  same  to  pay  the  debt  is  a  mere  naked  power,  coupled  with  no 
present  interest.*  Where  power  to  convey  a  right  of  way  is  given 
to  one  having  no  title  or  interest  in  the  lands,  the  power  is  a  naked 
power  and  not  one  coupled  with  an  interest.  By  reason  of  the  fact 
that  so  far  as  survivability  is  concerned  the  same  rule  applies  as 
to  a  trust  power  and  a  power  coupled  wi^h  an  interest,  the  cases 
sometimes  denominate  powers  as  coupled  with  an  interest  which  are 
in  reality  powers  coupled  with  a  trust.'  Thus  a  power  of  attorney 
executed  to  the  attorneys  for  a  creditor  authorizing  them  to  confess 
judgment  to  the  creditor  for  the  debtor  has  been  inaccurately  stated 
to  be  a  "power  coupled  with  an  interest."  *  When  a  power  is  con- 
ferred on  an  individual,  and  not  on  a  trustee,  and  no  person  other 
than  the  donee  of  the  power  has  an  interest  in  its  execution,  the 
power  is  beneficial,  or  one  coupled  with  an  interest,®  and  the  same 
is  true  where  the  instrument  creating  the  power  is  silent  as  to  the 
person  to  be  benefited  by  its  execution.*^  It  is  otherwise,  however,  as 
to  a  power  given  to  one  in  a  representative  capacity,  as  an  executor, 
in  which  case  the  presumption  is  that  the  power  was  intended  as  a 
beneficial  one.^^  A  contract  purporting  to  sell  certain  property  but 
in  reality  giving  authority  to  sell  on  commission  for  a  share  of  the 
proceeds  is  not  a  power  coupled  with  an  interest.** 

5.  Life  Estate  with  Power  of  Disposal. — It  may  be  stated  as  a  gen- 
eral rule  that  where  an  estate  is  expressly  given  for  life  an  added 
power  of  disposal  given  to  the  life  tenant  does  not  enlarge  the  life 
estate  into  an  estate  in  fee.*'    In  arriving  at  this  conclusion,  courts 

5.  Mansfield  v.  Mansfield,  6  Conn.  13.  Brant  v.  Virginia  Coal,  etc.,  Co., 
559,  16  Am.  Dec.  76.  93  U.  S.  326,  23  U.  S.   (L.  ed.)  927; 

6.  Holmes  v.  Hall,  8  Mich.  66,  77  Archer  v.  Pahner,  112  Ark.  527,  167 
Am.  Dec.  444.  S.  W.  99,  Ann.  Cas.  1916B  573 ;  Mans- 

7.  Note:  50  L.R.A.(N.S.)  636.  field  v.  Shelton,  67  Conn.  390,  35  Atl. 

8.  Wassell  v.  Reardon,  11  Ark.  705,  271,  52  A.  S.  R.  285;  Ducker  v.  Bum- 
54  Am.  Dec.  245.  ham,  146  111.  9,  34  N.  E.  558,  37  A.  S. 

9.  Sweeney  v.  Warren,  127  N.  Y.  R.  135 ;  Dunning  v.  Vandusen,  47  Ind. 
426,  28  N.  E.  413,  24  A.  S.  R.  468.        423,  17  Am.  Rep.  709;  South  v.  South, 

10.  Sweeney  v.  Warren,  127  N.  Y.  91  Ind.  221,  46  Am.  Rep.  591;  Snivelv 
426,  28  N.  E.  413,  24  A.  S.  R.  468.  v.  Snively,  162  Ky.  461,  172  S.  W. 

11.  Russell  V.  Russell,  36  N.  Y.  581,  911,  L.R.A.1915D  153;  Stuart  v.  Walk- 
93  Am.  Dec.  540;  Sweeney  v.  Warren,  er,  72  Me.  145,  39  Am.  Rep.  311;  Kent 
127  N.  Y.  426,  28  N.  E.  413,  24  A.  S.  v.  Morrison,  153  Mass.  137,  26  N.  E. 
R.  468.  427,  25  A.  S.  R.  616,  10  L.R.A.  756 

12.  Taylor  v.  Bums,  203  U.  S.  120,  and  note;  Rubey  v.  Bamett,  12  Mo.  3, 
27  S.  Ct.  40,  51  U.  S.  (L.  ed.)  116;  49  Am.  Dec.  112  and  note;  Reindera 
Crowe  V.  Trickey,  204  U.  S.  228,  27  v.  Koppelmann,  68  Mo.  482,  30  Am, 
S.  Ct.  275,  51  U.  S.  (L.  ed.)  454.  Rep.  802;  Grace  v.  Perry,  197  Mo. 
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have  recognized  the  rule  that  the  intention  of  the  testator  must  be 
upheld  if  possible.  They  have  said  that  there  is  no  way  of  doing 
this  except  by  holding  that  a  life  estate  is  given  with  power  in  the 
life  tenant  to  cut  off  the  remaindermen,  and  that  such  a  construc- 
tion gives  life  to  the  whole  instrument.  On  the  other  hand,  they 
have  said  that,  if  a  fee  is  held  to  pass  because  of  the  added  power  of 
disposition,  the  intention  of  the  testator  is  upset  by  the  application 
of  an  arbitrary  rule  of  law.^*  But  where  an  estate  is  limited  to  a 
life  estate  by  mere  implication,  an  added  power  of  disposal  may 
operate  to  turn  the  estate  into  one  in  fee,  the  power  of  disposal 
rebutting  the  implication  of  a  life  estate,  or,  as  it  is  sometimes  stated, 
where  an  estate  in  fee  is  given  to  the  first  taker  with  an  absolute 
power  of  disposal,  a  limitation  over  in  the  event  of  a  failure  to  exer* 
cise  the  power  is  void  for  repugnancy.^*^  Thus  where  the  gift  is 
absolute,  the  mere  fact  that  there  is  added  a  gift  of  anything  that 
may  remain  at  the  death  of  the  first  taker  does  not  cut  down  the 
absolute  estate  of  the  first  taker.^*  Even  in  the  latter  case,  how- 
ever, if  the  power  is  qualified  and  depends  on  a  contingency  it  does 
not  defeat  a  construction  in  favor  of  a  life  estate.^'  Some  courts, 
however,  while  recognizing  the  general  rule,  hold  that  where  the  power 
of  disposition  is  general,  without  limitation  as  to  the  time,  mode  or 
purpose  of  its  execution,  a  life  estate  with  a  power  of  disposal  carries 
the  fee.^®     Statutes  have  also  been  enacted  in  some  jurisdictions 

550,  95  S.  W.  875,  7  Ann.  Cas.  948  v.  South,  91  Ind.  221,  46  Am.  Rep. 

and  note;  Loosing  v.  Loosing,  85  Neb.  591;  Snively  v.  Snively,  162  Ky.  461, 

66,  122  N.  W.  707,  25  L.R.A.(N.S.)  172    S.    W.    911,    L.R.A.1915D    153; 

920;  Burleigh  v.  Clough,  52  N.  H.  267,  Stuart  v.  Walker,  72  Me.  145,  39  Am. 

13  Am.  Rep.  23;  Girard  L.  Ins.,  etc.,  Rep.  311;  Combs  v.  Combs,  67  Md.  11, 
Co.  V.  Chambers,  46  Pa.  St.  485,  86  8  Atl.  757,  1  A.  S.  R.  359;  Kent  v. 
Am.  Dec.  513;  Mooy  v.  Gallagher,  36  Morrison,  153  Mass.  137,  26  N.  E.  427, 
R.  I.  405,  90  Atl.  663,  Ann.  Cas.  1916D  25  A.  S.  R.  616,  10  L.R.A.  756  and 
395  and  note,  L.R.A.1916C  1040;  Sto-  note;  Rubey  v.  Bamett,  12  Mo.  3,  49 
well  V.  Hastings,  59  Vt.  494,  8  AtL  Am.  Dec.  112  and  note;  Reinders  v. 
738,  59  Am.  Rep.  748;  Fowle  v.  Ewing,  Koppelmann,  68  Mo.  482,  30  Am.  Rep. 
23  Wis.  336,  99  Am.  Dec.  179.  802 ;  Burleigh  v.  Clough,  62  N.  H.  267, 

Notes:  23  A.  S.  R.  410;  6  L.R.A.  13  Am.  Rep.  23;  Stowell  v.  Hastings, 

(N.S.)  1187  et  seq.;  18  L.R.A.(N.S.)  59  Vt  494,  8  Atl.  738,  59  Am.  Rep. 

463  et  seq.;  39  L.R.A.(N.S.)  805.  748;  Judevine  v.  Judevine,  61  Vt  587, 

14.  Mooy  V.  Gallagher,  36  R.  I.  405,  18  Atl.  778,  7  L.R.A.  517  and  note. 
90   Atl.    663,   Ann.   Cas.   1916D   395,       Notes:  23  A.  S.  R.  409;  18  L.R.A. 
L.R.A.1916C  1040  and  note.  (N.S.)  463  et  seq. 

15.  Roberts  v.  Lewis,  153  U.  S.  367,       16.  MeKenzie's    Appeal,   41    Conn. 

14  S.  Ct.  945,  38  U.  S.  (L.  ed.)  747  607,  19  Am.  Rep.  525. 
(overruling  Giles  v.  Little,  104  U.  S.  17.  Stuart  v.  Walker,  72  Me.  145, 
291,  26  U.  S.  (L.  ed.)  745) ;  Archer  v.  39  Am.  Rep.  311  and  note;  VanHorae 
Palmer,  112  Ark.  627,  167  S.  W.  99,  v.  Campbell,  100  N.  Y.  287,  3  N.  E. 
Ann.  Cas.  1916B  573;  Mansfield  v.  316,  771,  53  Am.  Rep.  166. 
Shelton,  67  Conn.  390,  35  Atl.  271,  52  18.  Young  v.  Sheldon,  139  Ala.  444, 
A.  S.  R.  285;  Dunning  v.  Vandusen,  36  So.  27, 101  A.  S.  R.  44;  Bradley  v. 
47  Ind.  423,  17  Am.  Rep.  709;  South  Cames,  94  Tenn.  27,  27  S.  W.  1007, 
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providing  that  in  such  a  case  the  estate  shall  be  enlarged  into  a  fee 
as  to  creditors  and  purchasers,  which  is  held  to  include  only  pur- 
chasers for  value.^*  According  to  some  courts,  however,  in  order 
to  give  effect  to  the  intention  of  a  testator,  a  gift  of  an  absolute  estate 
with  a  power  of  disposal  followed  by  a  gift  of  whatever  remains  after 
the  death  of  the  life  tenant  cuts  down  the  first  gift  to  a  life  estate, 
and  the  power  of  disposal  to  such  disposition  as  a  life  tenant  might 
make,*®  or  where  the  power  of  disposal  is  limited  to  a  disposition 
for  support  or  maintainance,  the  exercise  of  the  power  is  limited  to 
that  contingency.*  And  a  clear  gift  of  a  life  estate  with  a  remainder 
expressed  to  be  of  "the  property  then  left"  at  the  death  of  the  life 
tenant  does  not  give  the  life  tenant  an  implied  power  of  disposal.- 
Some  courts  have  also  limited  the  power  of  disposid  of  the  life  tenant 
to  a  disposition  of  the  life  estate,  largely  because  of  the  words  in 
which  the  power  was  couched  in  the  particular  case,*  but  it  seems 
more  reasonable  to  hold  that  the  power  extends  to  the  fee,*  espe- 
cially where  it  is  clear  that  the  larger  power  was  intended.*  There 
can  be  no  doubt  that  when  the  power  of  disposal,  added  to  a  life 
estate,  is  limited  to  a  disposal  for  support  or  maintenance  the  Ufe 
estate  is  not  thereby  enlarged  into  a  fee,*  and  the  power  can '  be 
exercised  only  when  the  contingency  exists,'  but  if  a  disposal  is 
made  by  the  tenant  for  an  authorized  purpose  the  purchaser  takes 
a  good  title.®  Where  the  power  is  to  be  exercised  "in  case  of  neces- 
sity," the  determination  of  the  donee  of  the  power,  made  in  good 
faith,  that  a  necessity  exists,  is  conclusive.* 

45  A.  S.  B.  696 ;  Miller  v.  Potterfield,  4.  Roberts  v.  Lewis,  153  U.  S.  367, 

86  Va.  876,  11  S.  E.  486,  19  A.  S.  R.  14  S.  Ct.  945,  38  U.  S.  (L.  ed.)  747 

919.  (overruling  Giles  v.  Little,  104  U.  S. 

Notes:  49  Am.  Dec.  117;  44  Am.  291,  26  U.  S.  (L.  cd.)  745);  Archer  v. 

Rep.  784;  6  L.R.A-(N.S.)  1197  et  seq.;  Palmer,  112  AA.  527,  167  S.  W.  99, 

39  L.R.A.(N.S.)  807;  7  Ann.  Cas.  957.  Ann.  Cas.  1916B  573;  Larsen  v.  John^ 

19.  Notes:  6  L.R.A.(N.S.)  1200;  39  son,  78  Wis.  300,  47  N.  W.  615,  23  A. 
L.R.A.(N.S.)  807.  S.  R.  404. 

20.  Smith  v.  BeU,  6  Pet.  68,  8  U.  S.  Notes:  6  L.R.A.(N.S.)  1205;  39 
(L.  ed.)  322.  L.R.A.(N.S.)  808;  7  Ann.  Cas.  955. 

1.  Mansfield  v.  Shelton,  67  Conn.  6.  Henderson  v.  Blackburn,  104  III. 
390,  35  Atl.  271,  52  A.  S.  R.  285;   227,  44  Am.  Rep.  780. 

Chase  v.  Ladd,  153  Mass.  126,  26  N.       6.  Note:  7  Ann.  Cas.  954. 
E.  429,  25  A.  S.  R.  614;  Miller  v.       7.  Stevens    v.    Winship,    1    Pick. 
Potterfield,  86  Va.  876,  11  S.  E.  486,   (Mass.)  318, 11  Am.  Dec.  178;  Scheidt 
19  A.  S.  R.  919.  V.  CreceUus,  94  Mo.  322,  7  S.  W.  412, 

2.  Reinders  v.  Koppehnann,  68  Mo.  4  A.  S.  R.  384. 

482,  30  Am.  Rep.  802.  Note:  7  Ann.  Caa.  956. 

3.  Brant  v.  Virginia  Coal,  etc.,  Co.,  8.  Scott  v.  Perkins,  28  Me.  22,  48 
93  U.  S.  326,  23  U.  S.  (L.  ed.)  927;  Am.  Dec.  470;  Larsen  v.  Johnson,  78 
Henderson  v.  Blackburn,  104  HI.  227,  Wis.  300,  47  N.  W.  616,  23  A.  S.  R* 
44  Am.  Rep.  780.  404. 

Notes:  6  L.RJl.(N.S.)  1203;  39  9.  Matthews  v.  Capshaw,  109  Tenn. 
L.R.A.(N.8.)  808.  480,  72  S.  W.  964,  97  A.  S.  R.  864. 
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n.  Cbeatioh 

6.  In  General. — ^If  it  is  desired  to  create  a  power  which  will  be 
operative,  the  instrument  by  which  this  object  is  sought  to  be  accom- 
pUshed  must  itself  be  both  valid  and  legally  sufficient;  otherwise, 
the  attempt  to  create  the  power  will  necessarily  be  abortive;  or  if 
the  power  be  itself  vicious  and  incapable  of  legal  enforcement,  it 
canpot,  of  course,  be  exercised,  whatever  may  be  the  character  of 
the  instrument  by  which  the  same  was  sought  to  be  created.  Hence 
if  a  trust  deed  is  void  for  usury,  a  power  of  sale  therein  also  is  void.^^ 
Where  a  seal  is  a  requisite  of  an  instrument  passing  the  title  to 
realty,  a  sealed  instrument  is  essential  to  create  a  power  to  convey 
the  fee.^^  A  valid  power  over  real  estate  may,  however,  be  created 
by  executory  articles  of  agreement.**  To  create  a  valid  power,  either 
beneficial  or  in  trust,  it  is  indispensable  that  the  object  or  objects 
to  be  benefited  by  its  execution  shall  be  specified  in  or  be  clearly 
ascertainable  from  the  instrument  by  which  the  power  is  attempted 
to  be  created.  For  the  creation  of  a  valid  power  in  trust,  it  is  essen- 
tial that  its  execution  be  beneficial  to  some  person  or  class  of  persons 
other  than  the  grantee  of  the  power  who  can  compel  the  due  execu- 
tion of  the  trust,  which  person  or  class  of  persons  must  be  designated 
in  or  be  clearly  ascertainable  from  the  instrument  by  which  the  power 
is  created.*'  It  is  well  settled  that  an  estate  cannot  be  created  by 
means  of  a  general  power  of  appointment  given  in  a  covenant  "to 
stand  seised"  to  uses,  or  in  a  "deed  of  bargain  and  sale."  ** 

7.  Creation  of  Power  of  Sale. — ^Where,  in  order  to  carry  out  a 
trust,  a  power  of  sale  is  essential  such  a  power  will  be  implied  though 
not  expressly  given.**  And  if  a  will  directs  that  land  shall  be  sold, 
but  names  no  donee  of  the  power,  and  the  proceeds  of  the  sale  are 
by  the  directions  of  the  will  or  by  the  rules  of  law  to  be  distributed 
or  paid  out  by  the  executor  or  by  a  trustee,  or  other  person,  such 
executor,  trustee,  or  other  person  will  be  invested  with  the  power  of 
sale  by  necessary  implication,  unless  there  is  some  other  intention  to 
be  gathered  from  the  whole  will.**  A  power  to  dispose  of  property 
to  carry  out  the  testator's  will,  given  to  executors,  clearly  gives  them 

10.  Pottle  V.  Lowe,  99  Ga.  676,  27  (Mass.)  107,  26  Am.  Dec.  646;  Man- 
S.  E.  145,  59  A.  S.  R.  246.  dlebaum  v.  McDonell,  29  Mich.  78,  18 

11.  Dntton  V.  Warschauer,  21  Cal.  Am.  Rep.  61;  Lindley  v.  O'Reilly,  50 
609,  82  Am.  Dee.  765.  N.  J.  L.  636,  15  Atl,  379,  7  A.  S.  R. 

12.  Barnes  v.  Irwin,  2  Dall.  (Pa.)  802,  1  L.R.A-  79;  Maxwell  v.  Barring- 
199,  1  U.  S,  (L.  ed.)  348,  1  Am.  Dec.  er,  110  N.  C.  76,  14  S.  E.  516,  28  A. 
278.  S.  R.  668. 

13.  Sweeney  v.  Warren,  127  N.  Y.  16.  Rankin  v.  Rankin,  36  lU.  293, 
426,  28  N.  E.  413,  24  A.  S.  R.  468.  87  Am.  Dee.  205  and  note;  Haggin  v. 
''  14.  Doe  V.  Smith,  46  N.  C.  135,  59  Straus,  148  Ky.  140,  146  S.  W.  391, 
Am.  Dee.  581.  50  L.R.A.(N.S,)  642. 

16.  Going     V,     Emery,     16     Pick. 
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a  power  of  sale/'  but  the  mere  charging  of  debts  on  lands  by  a  will 
does  not  invest  executors  with  an  implied  power  of  sale.^^  A  power 
of  sale  without  limit  would  doubtless  be  bad  under  the  rule  against 
perpetuities,  and  a  testator  will  not  be  presumed  to  have  intended 
anything  so  absuxd.^^ 

8.  Construction  of  Power  to  Sell,  Mortgage  or  Lease. — It  may  be 
said  to  be  the  general  rule  that  a  power  to  sell  does  not  include  a 
power  to  mortgage,*^  though  in  some  jurisdictions  it  is  held  to  have 
that  effect,^  especially  when  it  is  not  conferred  for  any  special  object 
or  specific  purpose.*  And  it  would  seem  to  be  unquestioned  that 
the  donee  of  a  power  of  sale  which  is  unlimited  and  is  to  be  exer- 
cised for  his  own  benefit  may  execute  a  mortgage  under  the  power.* 
A  power  to  sell  and  exchange  has  been  deemed  to  include  power 
to  partition,*  though  a  power  of  sale  does  not.*  It  is  also  a  general 
principle  that  a  power  to  sell  does  not  include  a  power  to  exchange.* 
A  general  power  of  sale  given  executors  does  not  authorize  a  con- 
veyance to  a  creditor  in  discharge  of  a  debt,'  nor  does  it  include 
power  to  grant  an  option,  which  is  a  surrender  of  the  exercise  of 
discretion  during  the  time  of  its  duration.®  Again,  a  power  of  sale  or 
disposal,  given  to  a  fiduciary,  does  not  include  a  power  to  relinquish 
title  thereto  by  abandonment.*  However,  a  power  to  sell  and  convey 
property  has  been  deemed  to  include  the  right  to  sell  the  timber 
thereon.^^  Where  a  power  of  sale  is  annexed  to  a  life  estate  to  be 
executed  if  necessary  for  the  support  of  the  life  tenant,  this  does  not 

17.  Williams  v.  Veach,  17  Ohio  171,   and  note. 

49  Am.  Dec.  453.    See  Executors  and       2.  Sampson  v.  Williamson,  6  Tex. 

Administrators,  vol.  11,  p.  398.  102,  55  Am.  Dec.  762. 

18.  Worley  v.  Taylor,  21  Ore.  589,  3.  Kent  v.  Morrison,  153  Mass.  137, 
28  Pac.  903,  28  A.  S.  R.  771.  See  Ex-  26  N.  E.  427,  25  A.  S.  R.  616,  10 
EOUTORS  AND  ADMINISTRATORS,  vol.  11,  L.R.A.  756;  Gracc  V.  Perry,  197  Mo. 
p.  399.  550,  95  S.  W.  875,  7  Ann.  Gas.  948. 

19.  Wilkinson  v.  Buist,  124  Pa.  St.       4.  Phelps  v.  Harris,  101  U.  S.  370, 
253,  16  Atl.  856, 10  A.  S.  R.  580.    See  25  U.  S.  (L.  ed.)  855. 
Perpetuities,  ante,  par.  27.  5.  Carr,  Petitioner,  16  R,  I.  645,  19 

20.  Stump  V.  Warfield,  104  Md.  530,  Atl.  145,  27  A.  S.  R.  773. 

65  Atl.  346,  118  A.  S.  R.  434,  10  Ann.  6.  Woodward  v.  Jewell,  140  U.   S. 

Gas.  249  and  note;  Stokes  v.  Payne,  247,  11  S.  Gt.  784,  35  U.  S.  (L.  ed.) 

58  Miss.  614,  38  Am.  Rep.  340  and  478 ;  Gleveland  v.  State  Bank,  16  Ohio 

note;  Price  v.  Courtney,  87  Mo.  387,  St.  236,  88  Am.  Dec.  443. 

56  Am.  Rep.  453;  Greensboro  Bank  v.  7.  Russell  v.  Russell,  36  N.  Y.  581, 

Chambers,  30  Grat.  (Va.)  202,  32  Am.  93  Am.  Dec.  540. 

Rep.  661.  8.  Hickok  v.  Still,  168  Pa.  St.  156, 

Note :  100  Am.  Dec.  65.  31  Atl.  1100,  47  A.  S.  R.  880. 

1.  Lancaster    v.    Dolan,    1    Rawle  9.  Clarke  v.  Courtney,  5  Pet.  319, 

(Pa.)  231, 18  Am.  Dec.  626;  McCreary  8  U.  S.  (L.  ed.)  140. 

V.  Bomberger,  151  Pa.  St.  323,  24  Atl.  10.  Gulf  Red  Cedar  Lumber  Co.  ▼. 

1066,  31  A.  S.  R.  760 ;  Faulk  v.  Dash-  O^Neal,  131  Ala.  117,  30  So.  466,  90 

iell,  62  Tex.   642,  60   Am.  Rep.  542  A.  S.  R.  22. 
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authorize  a  conveyance  in  the  nature  of  a  testamentary  disposition.^* 
A  power  of  sale  reserved  to  a  husband  to  join  in  a  sale  as  husband 
contemplates  merely  a  conveyance  of  his  rights  as  husband,  and  then 
only  to  a  third  person  with  the  concurrence  of  the  wife.**  A  power 
of  sale  given  by  a  husband  to  his  executor  does  not  affect  his  wife's 
right  of  dower,  though  she  is  the  executor.**  A  power  to  lease,  given 
with  reference  to  unproductive  realty  in  a  city  where  the  prevailing 
system  is  to  give  leases  for  ninety-nine  years,  renewable  forever, 
has  been  held  to  include  power  to  execute  such  a  lease.**  And  a 
power  to  mortgage  authorizes  the  execution  of  a  mortgage  with  a 
power  of  sale,  particularly  where  it  is  the  custom  of  the  country  to 
include  such  powers  in  mortgages.*^ 

III.  Execution 

Generally 

9.  Time  of  Execution  Generally. — It  is  the  general  rule  that  a 
power  cannot  be  exercised  before  the  time  in  which  it  was  the  inten- 
tion of  the  grantor  of  the  power  that  it  should  be  exercised.**  Thus 
where  a  power  of  disposal  is  given  to  a  donee  to  be  exercised  "at 
his  death/'  the  power  cannot  be  executed  by  an  instrument  given 
in  his  lifetime.*'  Where  a  power  of  sale  is  given  to  be  exercised 
by  the  donee  at  his  discretion,  so  long  as  it  is  executed  within  a 
time  limited,  according  to  some  courts  the  power  may  be  executed 
after  the  time  limited,  the  provision  as  to  time  being  directory  and 
not  a  condition  precedent,**  but  the  better  opinion  seems  to  be  that 
a  power  cannot  be  so  executed.**  Where,  however,  a  sale  is  made 
within  the  time  limited  it  is  immaterial  that  a  conveyance  is  not 
executed  until  after  the  time  has  expired.**  So  also  the  court  will 
not  allow  a  power  to  be  executed  where,  in  the  interval  of  time  that 
has  elapsed,  the  object  for  which  the  power  of  sale  was  created  has 
been  substantially  accomplished.*  Where  a  power  is  given  to  appoint 
a  fund  among  a  limited  class  the  donee  need  not  exercise  the  whole 
power  at  one  time,  but  may  apportion  the  fund  at  intervals.*     At 

11.  Henderson  V.  Blackburn,  104  111.  17.  Dunning:  v.  Vandusen,  47  Ind. 
227,  44  Am.  Rep.  780.  423,  17  Am.  Rep.  709. 

12.  PoweU  V.  Powell,  5  Bush  (Ky.)  18.  Shalter's  Appeal,  43  Pa.  St.  83, 
619,  96  Am.  Dec.  372.  82  Am.  Dec.  552. 

13.  Lewis  V.  Smith,  9  N.  Y.  502,  61  19.  Daly  v.  James,  8  Wheat.  495,  5 
Am.  Dec.  706.  U.  S.  (L.  ed.)  670. 

14.  Collins  v.  Foley,  63  Md.  168,  52  20.  Harlan  v.  Brown,  2  Gill  (Md.) 
Am.  Rep.  505.  475,  41  Am.  Dec.  436. 

15.  Wilson   v.   Troup,  2   Cow.    (N.  1.  Morse  v.  Hackensack  Sav.  Bank. 
Y.)  195, 14  Am.  Dec.  458  and  note.  47   N.   J.   Eq.   279,  20   Atl.   961,  12 

16.  Dmining  v.  Vandu9€n,  47  Ind.  L.R.A.  62. 

423,  17  Am.  Rep.  709.  2.  Cuninghame  v.  Anstruther,  L.  R. 
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common  law  a  will  devising  real  estate  took  eflfect  at  the  date  of  its 
execution,  while  a  will  of  personalty — a  will  being  ambulatory  in 
its  nature — ^was  held  to  speak  as  of  the  time  of  the  death  of  the 
testator.  And  so,  as  to  real  estate,  the  will  devised  that,  only,  which 
belonged  to  the  testator  at  the  time  of  its  execution;  but,  as  to  the 
personalty,  it  was  a  disposition  of  the  property  belonging  to  him  at 
the  time  of  his  death.  And,  by  analogy,  a  will  executed  before  the 
creation  of  a  power  of  appointment  would  not  operate  to  execute 
the  same  as  to  real  estate,  but  would  do  so  as  to  personal  property. 
But  now  by  statutes  in  both  the  United  States  and-  England  a  will 
is  made  to  speak  and  take  effect  as  if  it  had  been  executed  immedi- 
ately before  the  death  of  the  testator  with  reference  to  the  real  and 
personal  estate  disposed  of  by  it,  unless  a  contrary  intention  shall 
appear  by  the  will,  since  which  a  will,  whether  a  real  or  personal 
estate,  made  previous  to  the  creation  of  a  power  of  appointment,  will, 
if  unrevoked,  be  a  valid  execution  of  the  power,  unless  a  different 
intention  appears  by  the  will  or  by  circumstances  surrounding  the 
testator.' 

10.  Power  Dependent  on  Contingency. — The  general  rule  of  law 
unquestionably  is  that,  where  a  special  power  of  sale  is  given,  to  be 
exercised  only  on  the  happening  of  a  certain  event,  made  a  con- 
dition precedent,  it  can  be  executed  only  in  the  mode,  at  the  time, 
and  on  the  conditions  prescribed  in  the  instrument  creating  it,  and 
the  purchaser  must,  at  his  peril,  ascertain  whether  the  contingency 
on  which  the  sale  is  authorized  exists.*  But  the  rule  applies  only  where 
the  condition  on  which  the  power  is  to  be  exercised  is  on  the  happen- 
ing of  a  certain  event  or  independent  fact,  such  as  majority  or  mar- 
riage of  someone  named,  which  may  be  ascertained  by  anyone  with 
equal  certainty.  It  does  not  apply  and  is  not  the  law  where  the 
condition  is  such  that  the  determination  whether  it  has  been  ful- 
filled requires  the  exercise  of  judgment  and  discretion  as  to  which 
there  may  be  an  honest  difference  of  opinion;  and  in  cases  of  this 
character  the  decision  of  the  donee  of  the  power  is  conclusive  of  the 
question,  and  a  sale  made  in  pursuance  of  the  power,  in  good  faith 
or  without  notice  to  innocent  purchasers,  will  not  be  set  aside,  although 
it  may  afterward  appear  that  the  judgment  of  the  donee  was  erro- 
neous.* 

11.  Consents  to  Execution. — Statutes  have  been  enacted  in  some 
jurisdictions  providing  that  where  the  consent  of  a  third  person  to 
the  execution  of  a  power  is  requisite,  such  consent  must  be  expressed 
in  the  instrument  by  which  the  power  is  executed,  or  must  be  certified 

2  H.  L.  Sc.  223,  21  Eng.  Rul.  Gas.   Capshaw,  109  Tenn.  480,  72  S.  W.  964, 
512.  97  A.  S.  R.  854. 

3.  Note:  64  L.R.A.  888.    See  Wn.LS.       5.  Matthews  v.  Capahaw,  109  Tenn. 

4.  Hay  v.   Mayer,  8  Watts    (Pa.)   480,  72  S.  W.  964,  97  A.  S.  B.  854. 
203,  34  Am.  Dec.  453;  Matthews  v. 
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in  writing  thereon;  in  the  first  case>  the  instrunfent^  and  in  the 
second,  the  writing,  must  be  signed  by  the  paxty  whose  consent  is 
required.  Under  such  a  statute  where  the  power  is  executed  by 
a  deed  which  is  signed  by  the  person  whose  consent  is  required, 
his  consent  is  sufficiently  manifested.*  Where  the  person  whose  con- 
sent to  the  execution  of  a  power  is  required  by  the  instrument  cre- 
ating it  dies,  the  right  to  execute  the  power  ceasefe.' 

12.  Effect  of  Execution  Generally. — It  is  a  settled  rule  in  equity 
that  powers  appendant  may  be  exercised  at  different  times,  over 
different  portions  of  the  land  made  subject  to  them,  and  also  over 
different  portions  of  the  estate,  the  only  consequence  of  a  partial 
execution,  as  to  the  estate,  as,  for  instance,  where  one  having  the 
freehold,  with  power  of  appointment,  makes  a  lease  for  years,  being 
to  postpone  the  right  of  possession  under  a  future  exercise  of  the 
power  over  the  residue  of  the  estate,  until  the  termination  of  the  es- 
tate created  in  the  first  instance;  but  this  does  not  suspend  the 
right  to  execute  the  residue  of  the  power  and  perfect  the  title  to  the 
estate  granted.®  Accordingly  where  a  person  has  a  general  power 
of  appointment  and  makes  an  appointment  to  a  mortgagee  he  may 
subsequently  appoint  whatever  interest  remains  in  him.^  Where, 
however,  a  mere  power  to  convey,  as  distinguished  from  a  power  to 
sell,  is  once  executed  in  favor  of  a  voluntary  beneficiary,  it  cannot 
be  revoked  without  reserving  a  power  of  revocation,  and  will  not, 
therefore,  be  superseded  by  a  subsequent  conveyance,  equally  vol- 
untary, made  under  the  same  power.^®  Where  a  person  purporting 
to  execute  a  power  has  done  something  which  is  within  the  power 
and  something  outside  the  power,  then,  if  the  things  are  distinguish- 
able, the  execution  w^ithin  the  power  is  good  and  the  excess  void; 
but  if  the  boundaries  between  the  excess  and  execution  are  not  dis- 
tinguishable, the  execution  will  be  void  in  toto.*^  Where  a  power, 
not  coupled  with  an  interest,  is  given  to  the  executor  to  sell,  the  fee 
may  vest  in  the  devisee  or  heir  until  the  sale,  but  as  soon  as  the 
power  is  executed,  they,  as  well  as  all  to  whom  they  may  have  con- 
veyed, are  divested  of  the  fee,  which  immediately  vests  in  the  pur- 
chaser imder  the  power.  It  is  said  that  this  will  be  injurious  to  pur- 
chasers, but  it  cannot  be  so  where  due  caution  is  used,  for  they  may 

6.  Gindrat  v.  Montgomery  Gas-Light       9.  Asay  v.  Hoover,  5  Pa.  St.  21,  45 
Co.,  82  Ala.  596,  2  So.  327,  60  Am.   Am.  Dec.  713. 

Rep.  769.  10.  Bowen  v.  Chase,  94  U.  S.  812, 

7.  Cameron  v.  Hicks,  141  N.  C.  21,  24  U.  S.  (L.  ed.)  184. 

53  S.  E.  728,  7  L.R.A.(N.S.)  407.  11.  Alexander  v.  Alexander,  2  Ves, 

8.  Asay  v.  Hoover,  5  Pa.  St.  21,  45  640,  21  Eng.  Rul.  Cas.  415  and  note 
Am.  Dec.  713.  Note:  64  L.R.A.  908. 

Note:  64  L.R.A.  907. 
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always  inspect  the  will  and  ascertain  whether  any  such  power  exists 
or  not.** 

13.  Doctrine  of  Relation  Back. — It  is  a  well  founded  principle  that 
where  a  person  takes  by  execution  of  a  power,  he  takes,  under  the 
authority  of  the  power,  equally  as  if  the  power  and  the  instrument 
executing  the  power  had  been  incorporated  in  one  instrument.  The 
title  rests  on  the  act  creating  the  power,  and  takes  effect  as  if  created 
by  the  original  deed.**  It  is  on  this  principle  that  a  person  purchas- 
ing under  a  power  of  sale  is  bound  to  look  to  the  instrument  creat- 
ing the  power  to  see  that  its  terms  are  complied  with.**  This  rule, 
however,  merely  defines  how  the  estate  is  created  and  does  not  define 
the  nature  of  the  estate  created,  for  the  instrument  creating  the  power 
in  that  respect  must  be  treated  as  though  the  donee  had  executed 
an  independent  conveyance.**^  Nor  does  the  rule  imply  that  the 
relation  back  shall  be  such  as  to  vest  title  as  of  the  time  of  the 
instrument  creating  the  power.**  Again,  the  execution  of  a  power 
may  be  treated  as  the  act  of  the  donee  for  the  purpose  of  imposing 
an  inheritance  tax,  and  this  is  true  though  the  deed  creating  the 
power  antedates  the  taxing  statute.  Similarly  a  person  deriving  title 
under  an  appointment  is  considered  as  claiming  under  the  donee 
within  the  meaning  of  a  covenant  for  quiet  enjoyment.*^ 

14.  Efffcct  of  Nonexecution. — ^Ordinarily  where  a  power  is  unexer- 
cised it  becomes  inoperative.**  The  authorities  establish  no  hard  and 
fast  rule  that  where  there  is  a  gift  to  one  for  life  with  power  to 
appoint  among  a  class,  without  more,  and  the  will  contains  no  gift 
over,  a  gift  in  favor  of  the  class  is  to  be  implied  where  the  power 
is  not  exercised.  The  result  of  the  cases  is  that  there  must  be  in 
the  will  an  indication  of  intention  that  the  class,  or  some  members 
of  the  class,  are  to  take — in  fact,  that  the  power  should  be  regarded 

12.  Braman     v.     Stiles,     2     Pick.  14.  Sears  v.  Livermore,  17  la.  297, 
(Mass.)  460,  13  Am.  Dec.  445.  85  Am.  Dec.  564. 

13.  Chanler  v.  Keisey,  205  U.  S.  466,  15.  Thompson  v.  Garwood,  3  Whart. 
27  S.  Ct.  550,  51  U.  S.  (L.  ed.)  882;  (Pa.)  287,  31  Am.  Dec.  502. 

Sears   v.   livermore,   17   la.    297,   85       16.  Marlborough    v.    Godolphin,    2 

Am.  Dee.  564;   Doolittle  v.  Lewis,  7  Ves.  61,  21  Eng.  Rul.  Cas.  397. 
Johns.  Ch.   (N.  Y.)  45,  11  Am.  Dec.       17.  Orr  v.  Gilman,  183  U.  S.  278,  22 

389;  Thompson  v.  Garwood,  3  Whart.  S.   Ct.  213,  46  U.   S.    (L.   ed.)    196; 

(Pa.)  287,  31  Am.  Dec.  502;  Pepper's  Chanler  v.  Keisey,  205  U.  S.  466,  27 

Appeal,  120  Pa.  St.  235,  13  Atl.  929,  S.  Ct.  550,  51  U.  S.  (L.  ed.)  882;  State 

6  A.  S.  R.  702;  Thompson  v.  Perry,  2  v.  Probate  Ct.,  124  Minn.  508,  145  N. 

Hill  Eq.  (S.  C.)  204,  29  Am.  Dec.  "68;  W.    390,   Ann.    Cas.    1915B    861,   50 

Bentham  v.  Smith,  Cheves  Eq.  (S.  C.)  L.R.A.(N.S.)  262. 
33,  34  Am.  Dec.  599;  Marlborough  v.       18.  Supreme  Colony,  etc.  v.  Towne, 

Godolphin,  2  Ves.  61,  21  Eng.  Rul.  87  Conn.  644,  89  Atl.  264,  Ann.  Cas. 

Cas.  397.  1916B  181. 
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in  the  nature  of  a  trust,  only  a  power  of  selection  being  given.*^ 
Where  no  intent  to  create  a  trust  for  the  class  is  evident  the  unap- 
pointed  property  passes  under  the  donor's  will,*®  or  to  his  estate,  if 
he  died  intestate.^  Where  an  appointment  is  good  in  part  and  bad 
in  part,  that  which  is  good  may  stand  and  the  balance  distributed 
as  though  that  part  had  not  been  appointed,*  and  the  persons  who 
have  received  a  part  are  not  thereby  barred  from  sharing  in  the 
balance.' 

15.  Rights  of  Creditors  of  Donee. — ^It  appears  to  be  a  Trell  settled 
principle  in  equity  that  where  a  person  has  a  general  power  of 
appointment  over  property,  and  he  actually  exercises  his  power, 
whether  by  deed  or  will,  the  property  appointed  shall  form  part 
of  his  assets,  and  be  subject  to  the  claims  of  creditors,  in  preference 
to  the  claims  of  the  appointee.*  The  principle  has  been  impugned 
in  some  cases,  and  doubts  expressed  whether  its  original  introduction 
into  the  equity  jurisprudence  was  well  warranted;  but  its  existence 
as  a  part  of  the  system  of  equity  as  administered  in  England  for  a 
long  period  is  not  denied.*  The  theory  involved  is  that  the  owner  of 
the  property  has  invested  the  donee  of  the  power  with  the  rights  of 
ownership  and  that  the  court  merely  accepts  and  acts  on  such  situa- 
tion.* The  court  does  not  interfere,  however,  unless  the  donee  of  the 
power  has  executed  it  or  done  some  act  indicating  an  intention  to  ex- 
ecute it,^  and  the  rule  is  purely  an  equitable  rule  which  is  not  applied 

19.  Loosing  v.  Loosing,  85  Neb.  66,  (S.  C.)  33,  34  Am.  Dec.  599;  Wales 
122  N.  W.  707,  25  L.R.A.(N.S.)  920;  v.  Bowdish,  61  Vt.  23,  17  Atl.  1000,  4 
Cathev  v.  Cathey,  9  Humph.  (Tenn.)  L.R.A.  819;  Bristow  v.  Warde,  2  Ves. 
470,  49  Am.  Dec.  714.  Jr.  336,  2  Rev.  Rep.  235,  21  Eng.  Rul. 

Note:  21  Eng.  Rul.  Cas.  412,  413.  Cas.  356. 

20.  Graham  v.  Whitridge,  99  Md.  It  seems,  however,  that  at  common 
248,  57  Atl.  609,  58  Atl.  36,  66  L.R.A.  law  this  was  not  true  as  to  a  married 
408;  Marlborough  V.  Godolphin,  2  Ves.  woman,  except  as  to  debts  arising  in 
61,  21  Eng.  Rul.  Cas.  397.  fraud.    7  L.R.A.  143  note. 

1.  Note:  41  Am.  Dec.  705.  5.  Johnson  v.  Gushing,  15  N.  H.  298, 

2.  Bristow  v.  Warde,  2  Ves.  Jr.  336,  41  Am.  Dec.  694  and  note ;  Wales  v. 
2  Rev.  Rep.  235,  21  Eng.  Rul.  Cas.  356.  Bowdish,  61  Vt.  23,  17  Atl.  1000,  4 

3.  Bristow  v.  Warde,  2  Ves.  Jr.  336,  L.R.A.  819. 

2  Rev.  Rep.  235,  21  Eng.  Rul.  Cas.  6.  Johnson  v.  Gushing,  15  N.  H.  298, 

356;  Guninghame  v.  Anstruther,  L.  R.  41  Am.  Dec.  694. 

2  H.  L.  Sc.  223,  21  Eng.  Rul.  Cas.  512.  7.  Patterson    v.   Lawrence,   83   Ga. 

4.  Brandies  v.  Cochrane,  112  U.  S.  703, 10  S.  E.  355,  7  L.R.A.  143;  John- 
344,  5  S.  Ct.  194,  28  U.  S.  (L.  ed.)  son  v.  Cushing,  15  N.  H.  298,  41  Am. 
760;  Hanson  v.  Duncanson,  166  U.  S-  Dec.  .694  and  note;  Holmes  v.  Cog- 
533,  17  S.  Ct.  647,  41  U.  S.  (L.  ed.)  hill,  7  Ves.  Jr.  499,  12  Ves.  Jr.  206. 
1105;  Langley  v.  Conlan,  212  Mass.  6  Rev.  R«p.  166,  8  Rev.  Rep.  323,  21 
135,  98  N.  E.  1064,  Ann.  Cas.  1913C  Eng.  Rul.  Cas.  577  and  note.  And  see 
421;  Johnson  v.  Gushing,'  15  N.  H.  Supreme  Colony,  etc.  v.  Towne,  87 
298,  41  Am.  Dec.  694  and  note;  Leigh  Conn.  644,  89  AtL  264,  Ann.  Cas. 
V.  Smith,  38  N.  C.  442,  42  Am.  Dec.  1916B  181. 

182;  Bentham  v.   Smith,  Cheves  Eq. 
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in  a  court  of  law.®  This  rule  applies  only  where  the  power  is  not  so 
limited  that  the  appointment  cannot  inure  to  the  benefit  of  the  donee,* 
but  where  the  power  is  general  it  is  immaterial  that  it  can  be  exercised 
only  at  the  death  of  the  donee,  according  to  some  courts,^®  though 
others  hold  that  the  rule  does  not  apply  where  the  power  can  be 
exercised  only  by  will.^*  The  rule  also  applies  only  as  against  volun- 
teers, and  not  as  against  bona  fide  purchasers.^*  Nor  will  it  be  applied 
unless  the  donee  has  no  other  property  out  of  which  his  debts  might 
be  paid.^' 

16.  Execution  of  Power  of  Sale. — ^Powers  of  selUng  realty  are  to 
be  executed  in  the  mode,  if  any,  prescribed  in  the  instrument  which 
creates  them;  and  if  none  is  prescribed,  the  mode  in  general  use 
for  conveying  land  is  the  one  to  be  observed.**  The  right  to  exe- 
cute a  power  of  sale  may  be  lost  by  the  lapse  of  time,  when  the 
objects  and  purposes  for  which  it  was  to  be  executed  have  ceased 
to  exist.**^  Although  the  power  may  be  expressed  in  the  most  gen- 
eral terms,  yet  if  the  purpose  of  its  creation  appears,  and  that  pur- 
pose has  ceased,  there  can  ordinarily  be  no  further  execution  of  the 
power,  as  it  will  be  presumed  that  the  testator  did  not  intend  that 
the  power  should  be  exercised  after  the  accomplishment  of  that  pur- 
pose. It  is  the  testator's  intention,  with  respect  to  the  duration  of 
a  power,  which  governs  in  all  cases.  When  the  limitations  contained 
in  a  settlement  by  will  have  expired,  and  absolute  interests  in  fee 
have  vested  in  possession  in  persons  sui  juris  it  may  well  be  sup- 
posed that  the  testator  intended  that  a  power  of  sale  will  not  after 
that  be  exercised;  but  if,  on  the  construction  of  the  instrument,  it 
appears  otherwise,  and  that  the  testator  intended  it  should  be  after- 
wards exercised,  the  power  will  of  course  be  upheld,  unless  it  is  obnox- 
ious to  the  rule  against  perpetuities,  or  the  cestuis  que  trust  have 
elected  to  take  the  property  as  it  stands.**  A  power  to  sell,  either 
in  a  will  or  deed,  to  be  exercised  on  the  happening  of  a  particular 

8.  Brandies  v.  Cochrane,  112  U.  S.  12,  Brandies  v.  CocRrane,  112  U.  S. 
344,  5  S.  Ct.  194,  28  U.  S.  (L.  ed.)  344,  5  S.  Ct.  194,  28  U.  S.  (L.  ed.) 
760;  Patterson  v.  Lawrence,  83  Ga.  760;  Patterson  v.  Lawrence,  83  Qa, 
703,  10  S.  E.  355,  7  L.B.A.  143.  703, 10  S.  E.  355,  7  L.R.A.  143. 

9.  Johnson  v.  Gushing,  15  N.  H.  298,  Note:  41  Am.  Dec.  705. 

41  Am.  Dec.  694;  Bristow  v.  Warde,  13.  Patterson  v.  Lawrence,  83  Ga. 

2  Ves.  Jr.  336,  2  Rev.  Rep.  235,  21  703, 10  S.  E.  355,  7  L.R.A.  143. 

Eng.  Rul.  Gas.  356.  14.  Terry  v.  Rodahan,  79  Ga.  278, 

10.  Johnson  v.  Gushing,  15  N.  H.  5  S.  E.  38,  11  A.  S.  R.  420. 

298,  41  Am.  Dec.  694;  Leigh  v.  Smith,  15.  Sites  v.  Eldredge,  45  N.  J.  Eq. 

38  N.  C.  442,  42  Am.  Dec.  182.  632,  18  Atl.  214,  14  A.   S.  R.  769 ; 

11.  Balls  V.  Dampman,  69  Md.  390,  Sweeney  v.  Warren,  127  N.  Y.  426,  28 
16  Atl.  16,  1  L.R.A.  545;  Bentham  v.  N.  E.  413,  24  A.  S.  R.  468. 

Smith,  Ghevea  Eq.  (S.  G.)  33,  34  Am.       16.  Wilkinson  v.  Buist,  124  Pa.  St. 
Dec.  599;  Wales  v.  Bowdish,  61  Vt.   253,  16  Atl.  856, 10  A.  S.  R.  580. 
23,  17  Atl.  1000,  4  L.R.A.  819. 
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event,  cannot  by  law  be  exercised  until  the  happening  of  that  event; 
in  fact,  the  power  does  not  exist  until  then.*'  Where  a  power  of  sale 
is  given  a  fiduciary,  this  dispenses  with  the  provisions  of  law  as  to 
procuring  an  order  of  sale  and  regvdatitig  the  manner  of  sale.** 
The  rule  precluding  fiduciaries  from  purchasing  at  their  own  sales 
applies,  however,  to  a  sale  by  an  executor  under  a  power  of  sale.** 
If,  by  deed  or  will,  a  life  tenant  is  invested  with  power  to  sell  land 
for  the  purpose  of  reinvesting  the  proceeds,  no  obligation  devolves 
on  the  purchaser  to  see  that  the  reinvestment  is  in  fact  made,  though 
be  is  liable  if  he  knew  of  an  intended  diversion  of  the  proceeds.  ^^ 

Person  Executing 

17.  Who  May  Execute  in  General. — Generally,  a  naked  power  can 
be  executed  only  by  the  person  or  persons  named  therein  as  donees 
or  grantees;  but  if  the  power  is  coupled  with  an  interest,  it  may  be 
executed  by  those  succeeding  the  donee  or  grantee  in  respect  to  duties 
imposed  on  him.*  Accordingly  there  are  many  instances  in  which 
a  power  may  be  delegated,*  or  may  be  executed  by  a  substituted 
trustee,*  or  even  by  the  personal  representative  or  assignee  of  the 
donee.*  And  it  is  not  essential  that  the  doner*  of  a  power  be  a  person 
capable  in  law  of  contracting.* 

18.  Joint  Donees  Generally. — ^Usually,  in  case  of  a  power  given 
to  joint  donees,  all  must  join  in  executing  it.*  Under  the  early  com- 
mon law  where  a  power  to  sell  lands  was  conferred  on  executors,  as 
such,  and  one  of  them  refused  the  trust  the  others  could  not  execute 
the  power.  A  statute  was  subsequently  enacted  which  provided  that 
in  such  a  case  the  power  might  be  executed  by  those  who  qualified,' 
but  this  statute  was  confined  to  powers  to  sell  real  estate,  and  the 

17.  ErviDC'S  Appeal,  laPa.  St.  256,  109, 13  Am.  Dec.  255;  McCoy  v.  Cur- 
65  Am.  Dec.  499.  tice,  9  Wend.  (N.  Y.)  17,  24  Am.  Dee. 

18.  Wright  V.  Zeigler,  1  Ga.  324,  44  113;  Moody  v.  Van  Dyke,  4  Bin.  (Pa.) 
Am.  Dec.  656.  31,  5  Am.  Dec.  385;  Taylor  v.  Adams, 

19.  Bruch  V.  Lantz,  2  Rawle  (Pa.)  2  Serg.  &  R.  (Pa.)  534,  7  Am.  Dec. 
392,  21  Am.  Dec.  468,  overruled  on  665;  Roberts  v.  Stanton,  2  Munf. 
anofher  point  by  Bailey  v.  Bowman,  (Va.)  129,  5  Am.  Dec.  463. 

6  Watts  &  S.  (Pa.)  118.  7.  Miller  v.  White,  1  N.  C.  223,  1 

20.  Whitfield  v.  Burke,  86  Miss.  435,  Am.  Dee.  591 ;  Taylor  v.  Galloway,  1 
38  So.  550,  109  A.  S.  R.  714,  4  Ann.  Ohio  232,  13  Am.  Dec.  605;  Zebach  v. 
Cas.  370  and  note.  Smith,  3  Bin,  (Pa.)   69,  5  Am.  Dec. 

1.  Note:  50  L.R.A.(N.S.)  604.  352;  Mallet  v.  Smith,  6  Rich.  Eq.  (S. 

2.  See  infra,  par.  22.  C.)   12,  60  Am.  Dec.  107.     And  see 
8.  See  infra,  par.  20,  21.                    Nelson  v.  Carrington,  4  Munf.  (Va.) 

4.  See  infra,  par.  22.  332,  6  Am.  Dec.  519. 

5.  Wisbrod  v.  Chicago,  etc.,  R.  Co.,       Note:  50  L.R.A.(N.S.)  629. 

18  Wis.  35,  86  Am  Dec.  743.  And  see  See  also  Executors  and  Adminis^ 
infra,  par.  23,  24.  trators,  vol.  11,  pp.  354-358. 

6.  Floyd  V.  Johnson,  2  Litt.  (Ky.) 
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common  law  rule  as  to  other  powers  whereby  they  could  not  be  exe- 
cuted by  thoSe  who  qualified  continued  in  force,  especially  as  to 
powers  given  independently  of  the  office.®  Statutes  similar  to  the 
English  statute  have  been  enacted  iti  several  jurisdictions  under 
which  executors  who  qualify  may  execute  a  joint  power  of  sale.* 
AVhere  a  power  is  one  coupled  with  an  interest  and  is  given  to  sev- 
eral trustees,  some  of  whom  refuse  to  qualify  and  accept  the  trust, 
the  ones  qualifying  may  execute  the  power,  but  if  the  power  is  a 
naked  one  all  must  join.^^  And  where  all  qualify  and  are  acting 
all  must  join  in  the  execution  of  a  power,  especially  where  thcf  power 
is  discretionary.^^  At  common  law,  also,  where  one  of  several  execu- 
tors possessing  a  power  of  sale  resigns  or  is  removed,  and  the  power 
is  discretionary,  it  cannot  be  exercised  by  the  remaining  executors. 
But  if  the  power  is  given  ratione  officii  it  may  be  executed  by  the 
ones  holding  office.'-  The  statutes  now  in  force  in  some  jurisdic- 
tions, however,  permit  a  sale  by  the  ones  holding  office  in  all  cases.*' 
Even  where  there  exists  a  statutory  requirement  that  all  the  donees 
of  a  power  join  in  its  execution,  where  several  executors,  donees  of 
a  power  of  sale,  execute  the  power  by  making  a  sale  the  fact  that 
all  do  not  join  in  the  conveyance  does  not  invalidate  the  title.** 

19.  Survivorship  to  Joint  Donee. — ^Where  a  power  is  conferred  an 
two  or  more  individuals  jointly,  it  cannot  be  executed  by  the 
survivor,**  even  though  the  title  of  an  office  is  added  merely  for 
description  purposes,**  unless  the  instrument  creating  the  power 
provides  that  it  may  be  executed  by  the  donee?,  or  the  survivor.*' 
But  where  the  power  given  to  two  or  more  donees  jointly 
is   one   coupled   with   an   interest,*®   it   may   be   executed   by   the 

8.  Mallet  v.  Smith,  6  Rich.  Eq.  (S.  Dec.  107;  Wiilians  v.  Otey,  8  Humph. 
C.)  12,  60  Am.  Dec.  107.  (Tenn.)    563,  47  Am.  Dec.   632. 

9.  Note:  50  L.R.A.(N.S.)  626  et  16.  Wiisoa  v.  Snow,  228  U.  S.  217, 
seq.  33  S.  Ct.  487,  57  U.  S.  (L.  ed.)  807, 

10.  Atzinger  v.  Berber,  151  Ky.  800,  50  L.R.A.(N.S.)  604;  Mallet  v.  Smith, 
152  S.  W.  971,  50  L.R.A.(N.S.)   622.   6  Rich.  Eq.  (S.  C.)  12,  60  Am.  Dec 

11.  Note:  50  L.R.A.(N.S.)  622,  623.   107. 

12.  Marr  v.  Peay,  6  N.  C.  84,  5  Am.  17.  Brudenell  v.  Elwers,  1  East  442, 
Dec.  521.  7  Ves.  Jr.  382,  6  Rev.  Rep.  310,  21 

Note:  50  L.RA.(N.S.)  628.  Eng.  Rul.  Cias.  452. 

See  Executors  and  ADiiiNiSTRA-  18.  Peter  v.  Beverly,  10  Pet.  532,  9 
TORS,  vol.  11,  p.  357.  U.  S.  (L.  ed.)  522;  Taylor  v.  Benham, 

13.  Note:  50  L.R.A.(N.S.)  628.  5  H077.  233,  12  U.  S.   (L.  ed.)   130; 

14.  Brown  v.  Doberty,  185  N.  Y.  Lorings  v.  Marsh,  3  Wall.  337,  18  U. 
383,  78  N.  E.  147,  113  A.  S.  R.  915.         S.  (L.  ed.)  802;  Wilson  v.  Snow,  228 

15.  Wilson  V.  Snow,  228  U.  S.  217,  U.  S.  217,  33  3.  Ct.  487,  57  U.  S.  (L. 
33  S.  Ct.  487,  57  U.  S.  (L.  ed.)  807,  ed.)  807,  50  L.R.A.{N.S.)  604;  Bab- 
50  L.RA.(N.S.)  604;  Babeock  v.  Far-  cock  v.  Earwell,  245  111.  14,  81  N.  E. 
well,  245  111.  14,  91  N.  E.  683,  137  A.  683,  137  A.  S.  R.  284,  19  Ann.  Cas. 
S.  R.  284,  19  Ann.  Cas.  74;  Mallet  v.  74;  Wallace  v.  Foxwell,  250  111.  616, 
Smith,  6  Rich.  Eq.  (S.  C.)  12,  60  Am.   95  N.  E.  985,  50  L.R.A.(N.S.)   682; 
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survivor.*^  The  prevailing  view  appears  to  be  that  a  power  given  to 
two  executors  or  trustees  jointly,  if  not  coupled  with  an  interest,  cannot 
be  executed  by  the  survivor,*^  and  the  same  rule  is  applied  where  the 
power  rests  in  personal  confidence  in  the  donees.*  But  it  has  been  held 
by  some  courts  that  where  a  power  is  conferred  on  two  or  more  persons 
in  their  office  as  trustees  or  executors,  the  survivors  may  execute  the 
power.*  Statutes  have  been  enacted  in  several  jurisdictions  enabling 
surviving  executors  to  execute  a  naked  power.* 

20.  Substituted  Trustee  Generally. — Unless  the  instrument  creat- 
ing a  power  provides  otherwise,*  and  in  the  absence  of  statute,  where 
a  power  is  granted  to  a  trustee,  the  execution  of  which  is  dependent 
on  his  judgment  or  discretion,  and  which  is  granted  by  reason  of  a 
personal  confidence  reposed  in  him  by  the  creator  thereof,  such  a 
power  does  not  survive  the  original  trustee  and  cannot  be  executed 
by  a  substituted  trustee.^  But  where,  even  though  the  execution  of 
a  power  granted  to  a  trustee  may  require  an  exercise  of  discretion  in 
its  execution,  the  intent  of  the  grantor  of  the  power,  as  evidenced 
in  the  instrument,  was  that  the  power  might  be  exercised  by  a  sub- 
stituted trustee,  it  may  be  so  executed  and  will  not  expire  on  the 
death  or  removal  of  the  original  trustee.*  But  a  power  may  be  exe- 
cuted by  a  substituted  trustee  where  it  involves  no  discretion,  and  is 
in  effect  merely  a  direction  to  do  a  particular  thing.'  It  has  also 
been  held  that  where  the  execution  of  a  discretionary  power  is  made 
to  depend  on  some  fact  which  can  as  readily  be  ascertained  by  a 
substituted  trustee  or  by  the  court  as  by  the  original  trustee,  the 

Cain  V.  McCan,  3  N.  J.  L.  438,  4  Am.  33  S.  Ct.  487,  57  U.  S.  (L.  ed.)  807, 

Dec.  384;  Bergen  v.  Bennett,  1  Caines  50  L.R.A.(N.S.)   604;  Marr  v.  Peay, 

Cas.  (N.  Y.)  1,  2  Am.  Dec.  281;  Tay-  6  N.  C.  84,  5  Am.  Dec.  521;  Zebach  v. 

lor  v.  Galloway,  1  Ohio  232,  13  Am.  Smith,  3  Bin.   (Pa.)   69,  5  Am.  Dec. 

Dec.  605;  Williams  v.  Otey,  8  Humph.  352;  Mallet  v.  Smith,  6  Rich.  Eq.  (S. 

(Tenn.)  663,  47  Am.  Dec.  632.  C.)  12,  60  Am.  Dec.  107. 

Note:  50  L.R.A.(N.S.)  624.  3.  Note:  50  L.R.A.(N.S.)  626. 

19.  Note:  50  L.R.A.(N.S.)  625.  4.  Haggin  v.  Strauss,  148  Kv.  140, 

20.  Taylor  v.  Benham,  5  How.  233,  146  S.  W.  391,  50  L.R.A.(N.S?)  642. 
12  U.  S.  (L.  ed.)  130;  Wallace  v.  Fox-  Note:  16  Ann.  Cas.  327. 

well,  260  111.  616,  96  N.  E.  985,  50  6.  Security  Co.  v.  Snow,  70  Conn. 

L.R.A.(N.S.)  632;  Cain  v.  McCan,  3  288,  39  Atl.  153,  66  A.  S.  R.  107;  Bur- 

N.  J.  L.  438,  4  Am.  Dec.  384;  Bergen  roughs  v.  Cutter,  98  Me.  178,  56  Atl. 

V.  Bennett,  1  Caines  Cas.  (N.  Y.)  1,  649,   99   A.   S.   R.   392;    Gambell  v. 

2  Am.  Dec.  281;  Taylor  v.  Galloway,  Trippe.  75  Md.  252,  23  Atl.  461,  32 
1  Ohio  232, 13  Am.  Dec.  605.  A.  S.  R.  388,  15  L.R.A.  235. 

Note:  50  L.R.A.(N.S.)  624.  Notes:  50  L.R.A.(N.S.)  607,  644;  16 

1.  Lorings  v.  Marsh,  6  Wall.  337, 18  Ann.  Cas.  326. 

U.  S.  (L.  ed.)  802;  Wallace  v.  Fox-  6.  Note:  16  Ann.  Cas.  327. 

well,  250  111.  616,  95  N.  E.  985,  50  7.  Haggin  v.  Strauss,  148  Ky.  140, 

L.R.A.(N.S.)  632;  Brown  v.  Hobson,  146  S.  W.  391,  50  L.R.A.(N.S.)   642 

3  A,  K.  Marsh.   (Ky.)   380,  13  Am.  and  note. 

Dec.  187.  Notes:    50    L.R.A.(N.S.)    606;    16 

.    2.  Wilson  V.  Snow,  228  U.  S.  217,  Ann.  Cas.  327,  328. 
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power  survives  and  may  be  executed  by  a  substituted  trustee.*  In 
several  jurisdictions  statutes  have  been  enacted  which  permit  substi- 
tuted trustees  to  execute  even  discretionary  poweis.* 

21.  Administrator  with  Will  Annexed, — ^The  rule  that  a  substi- 
tuted trustee  cannot,  in  the  absence  of  statute,  execute  a  discretionary 
power  granted  to  the  original  trustee  by  reason  of  a  personal  confi- 
dence reposed  in  the  latter  by  the  creator  of  the  power*®  is  appli- 
cable to  an  administrator  with  the  will  annexed  and  it  is  held  that 
where  a  discretionary  power  is  granted  to  an  executor  by  reason  of 
a  personal  confidence  reposed  in  him  by  the  testator,  an  administrator 
with  the  will  annexed  cannot  execute  the  power.**  Where,  however, 
an  executor  is  invested  with  no  discretion,  and  a  power  is  in  efiFect 
a  direction,  it  may  be  executed  by  an  administrator  with  the  will 
annexed.**  In  some  jurisdictions  statutes  have  been  enacted  which 
provide  that  an  administrator  with  the  will  annexed  shall  have  the 
same  powers  as  are  granted  in  the  will  to  the  executor.**  Such  stat- 
utes are  usually  held  to  apply  only  to  such  powers  as  are  conferred 
on  the  executor  to  enable  him  to  execute  the  general  provisions  of 
the  will,  and  not  such  as  repose  a  special  confidence  in  him  and  the 
execution  of  which  are  left  to  his  discretion,*^  though  some  courts 
have  held  that  discretionary  powers  are  comprehended  by  such  a 
statute.** 

22.  Delegation  of  Power;  Execution  by  Donee's  Representative. — 
It  may  be  said  to  be  the  general  rule  that  where  a  power  is  coupled 
with  a  personal  confidence  or  discretion  the  donee  cannot  delegate 
its  execution  to  another.**    Where,  however,  no  discretion  is  involved 

8.  Note:  16  Ann.  Cas.  327.  See  also  Executors  and  Admikis- 

9.  Note :  16  Ann.  Cas.  328.  ..  tbators,  vol.  11,  pp.  367-358. 

10.  See   the   next   preceding  parar  12,  Greenland  v.   Waddell,  116  N. 
graph.  Y.  234,  22  N.  E.  367,  15  A.  S.  B.  400; 

11.  Lockwood   V.    Stradley,   1   Del.  Shalter's  Appeal,  43  Pa.  St.  83,  82 
Ch.  298,  12  Am.  Dec.  97  and  note;  Am.  Dec.  552. 

Hodgin  v.Toler,  70  la.  21,  30  N.  W.  Notes:    29    L.R.A.(N.S.)    264;    50 

1,  59  Am.  Rep.  435;  Brown  v.  Hobson,  L.R.A.(N.S.)  610;  16  Ann.  Cas.  330. 

3  A.  K.  Marsh.    (Kv.)   380,  13  Ara.  13.  Note:  16  Ann.  Cas.  330. 

Dec.  187 ;  Gambell  v^  Trippe,  75  Md.  14.  Crouae  v.  Peterson,  130  Cal.  169, 

252,  23  Atl.  461,  32  A.  S.  R.  388,  15  62  Pac.  475,  615,  80  A.  S.  R.  89;  Pahn- 

L.R.A.  235;  Sites  v.  Eldredge,  45  N.  er  v.  Moore,  82  Ga.  177,  8  S.  E.  180, 

J.  Eq.  632,  18  Atl.  214,  14  A.  S.  R.  14  A.  S.  R.  147;  Bennett  v.  Chapin, 

7G9 ;  Greenland  v.  WaddeU,  116  N.  Y.  77  Mich.  526,  43  N.  W.  893,  7  L.R. A. 

234,  22  N.  E.  367,  15  A.  S.  R.  400;  377;  Sites  v.  Eldredge,  45  N.  J.  Eq. 

Moody  V.  Vandyke,  4  Bin.  (Pa.)  31,  632,  18  Atl.  214, 14  A.  S.  R.  769;  Ross 

5  Am.  Dec.  385 ;  Ross  v.  Barclav,  18  v.  Barclay,  18  Pa.  St.  179,  55  Am.  Dec. 

Pa.  St.  179,  55  Am.  Dec.  616;  Tippet  t  616. 

V.  Mizi,  30  Tex.  361,  94  Am.  Dec.  313  Notes:  12  Am.  Dec.  103;  50  L.R.A. 

and  note.  (N.S.)  610;  16  Ann.  Cas.  331. 

Notes:    29    L.R.A.(N.S.)    264;    50  15.  Note:  16  Ann.   Cas.  331. 

L.R.A.(N.S.)  609;  16  Ann.  Cas.  329.  16.  Newton  v.  Bronson,  13  N.  Y. 
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the  power  may  be  delegated,  and  even  if  a  discretion  is  involved  the 
donee  may  delegate  such  acts  as  do  not  involve  discretion.^^  On 
this  principle  where  a  discretionary  power  has  been  delegated  and 
executed  by  the  person  to  whom  it  was  delegated,  the  donee  may  after- 
wards ratify  the  execution,  as  this  is  an  exercise  of  his  discretion.*^ 
According  to  some  courts  the  rule  that  the  execution  of  a  power 
cannot  be  delegated  does  not  apply  to  a  power  coupled  with  an  inter- 
est,*' though  this  has  been  denied  on  the  ground  that  confidence 
or  discretion  and  not  interest  is  the  test  by  which  to  determine  whether 
a  power  is  delegable.*^  Ordinarily  a  power  does  not  pass  to  the  per- 
sonal representative  of  the  donee,  even  though  it  is  coupled  with  an 
interest,  where  the  interest  does  not  amount  to  a  title.*  But  where 
a  power  is  expressly  conferred  on  a  named  donee  or  his  personal 
representatives  or  assigns,  there  can  be  no  doubt  of  the  right  of  the 
personal  representative  of  the  donee  to  execute  the  power.* 

23.  Execution  by  Harried  Woman. — It  has  long  been  settled  that 
a  married  woman  may  execute  a  power  without  the  co-operation  of 
her  husband,*  and  4hout  the  dd  of  statutes  enabling  married 
women  to  do  certain  acts  which  may  be  done  by  a  feme  sole.*  This 
rule  is  placed  on  the  ground  that  the  act  is  deemed  that  of  the  donor 
of  the  power,  and  not  of  the  donee.^  Husband  and  wife,  for  the 
purpose  of  giving  or  receiving  a  power  either  to  and  from  each  other 
or  third  persons,  are  to  be  considered  as  though  no  relation  of  mar- 
nage  existed  between  them.*    The  rule  applies  to  all  powers  append- 

587,  67  Am.  Dec.  89;  Gates  v.  Dnd-  Bliss,  118  Mass.  554, 19  Am.  Eepi  476 ; 

geon,  173  N.  Y.  426,  66  N.  E.  116,  93  Osgood  v.  Bliss,  141  Mass.  474,  6  N.  E. 

A.   S.   R.   608   and  note;   Haslen   v.  527,  55  Am.  Bep.  488;  Barnes  v.  Ir- 

Kean,  4  N.  C.  700,  7  Am.  Dec.  718.  win,  2  Dall.  (Pa.)  199, 1  U.  S.  (L.  ed.) 

Notes:   64  L.R.A.   910;   50  L.RA.  348,  1  Am.  Dec.  278;  Coryell  v.  Dun- 

(N.S.)   605.  ton,  7  Pa.  St.  530,  49  Am.  Dec.  489; 

17.  Gates  v.  Dudgeon,  173  N.  Y.  Thompson  v.  Perry,  2  Hill  Ch.  (S.  C.) 
426,  66  N.  E.  116,  93  A.  S.  R.  608  204,  29  Am.  Dec.  68;  Marshall  v.  Ste- 
and  note.  phens,  8  Humph.  (Tenn.)  159,  47  Am. 

Notes :  14  Am.  Dec.  171 ;  50  L.R. A.  Dee.  601 ;  Doe  v.  Eyre,  5  C.  B.  713, 

(N.S.)  606.  57  E.  C.  L.  713,  18  L.  J.  C.  PI.  284, 

18.  Newton  v.  Bronson,  13  N.  Y.  21  Eng.  Rul.  Cas.  432;  London  Char- 
587,  67  Am.  Dec.  89.  tered  Bank  v.  Lamphere,  L.  B.  4  P.  C. 

19.  May  v.  Frazee,  4  litt.  (Ky.)  572,  42  L.  J.  P.  C.  49,  29  L.  T.  N.  S. 
391,  14  AuL  Dec.  159.  186,  21  W.  R.  513,  21  Eng.  Rul.  Cas. 

20.  Note:  14  Am.  Dec.  171.  553. 

1.  Note:  50  L.R.A.(N.S.)   621.  Note:  64  L.R.A.  857  et  seq. 

2.  Doolittle  v.  Lewis,  7  Johns.  Ch.  See  Husband  and  Wipe,  vol.  13, 
(N.  Y.)  45,  11  Am.  Dec.  389.  pp.  1276-1277. 

Note:  50  L.R.A.(N.S.)  622.  4.  Lee  v.  Simpson,  134  U.  S.  572, 

3.  Gridley  v.  Wynant,  23  How.  500,  10  S.  Ct.  631,  33  U.  S.  (L.  ed.)  1038* 
16  U.  S.  (L.  ed.)  411;  Young  v.  Shel-  5.  Osgood  v.  Bliss,  141  Mass.  474, 
don,  139  Ala.  444,  36  So.  27,  101  A.  6  N.  E.  527,  55  Am.  Rep.  488. 

S.  R.  44;  Tyree  v.  Williams,  3  Bibb  6.  Weisbrod  v.  Chicago,  etc.,  R.  Co., 
(Ky.)  365,  6  Am.  Dec  663;  Hall  v.   18  Wis.  35,  86  Am.  Dec.  743. 
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ant,  in  gross  or  simply  collateral.'  It  is  not  material  whether  the 
power  is  given  to  an  unmarried  woman,  who  afterward  marries,  or 
to  a  woman  while  she  is  married  or  on  her  marriage  and  she  survives 
her  husband,  and  afterward  takes  another;  in  all  the  cases  she  may 
execute  the  power,  and  the  concurrence  of  her  husband  is  in  no  case 
necessary.® 

24.  Execution  by  Infant. — ^It  seems  to  be  settled  that  an  infant 
may  execute  a  power  simly  collateral  •  and  the  same  rule  has  been 
applied  to  a  power  in  gross.  It  has  been  said  that  so  far  as  the  infant 
is  concerned  his  rights  are  not  affected  by  the  execution  of  such  a 
power  any  more  than  they  would  be  in  case  of  a  collateral  power.^® 
Most  of  the  cases,  however,  limit  the  capacity  of  an  infant  to  the 
execution  of  a  mere  collateral  power,  and  it  seems  to  be  settled 
that  an  infant  cannot  execute  a  power  appendant,  the  execution  of 
which  will  affect  his  property.^^ 

Instrument 

25.  In  General. — ^Where  a  general  power  to  dispose  of  property  is 
given,  without  specifying  the  manner  of  execution,  the  power  may 
be  executed  either  by  deed  or  will,*-  and  the  same  is  true  where  a 
life  estate  is  coupled  with  a  power  of  disposal  and  the  remainder 
is  of  such  of  the  property  as  the  life  tenant  dies  seized  of.*'  This  is 
not  true,  however,  where  a  power  of  disposal  is  annexed  to  a  life 
estate,  to  be  executed  for  the  use  and  benefit  of  the  life  tenant,  or 
some  like  use,  and  in  such  case  the  power  can  be  executed  only 
by  deed,  and  not  by  will.**  But  even  in  case  of  a  power  to  be  exer- 
cised only  for  maintenance,  support  or  comfort,  the  power  may  be 
executed  by  will  if  such  execution  is  essential  to  secure  to  the  life 
tenant  the  requisite  needs,**  and  where  the  language  in  the  instru- 

7.  Young  v.  Sheldon,  139  Ala.  444,  311,  930,  2  Eng.  RuL  Cas.  281,  21 
36  So.  27,  101  A.  S.  R.  44;  Thompson   Eng.  RuL  Cas.  349. 

v.  Perry,  2  HiU  Ch.  (S.  C.)  204,  29  11.  Thompson  v.  Lyon,  20  Mo.  155, 
Am.  Dec.  "68.  61  Am.  Dec.  599;  In  re  D'Angibau, 

8.  Young  v.  Sheldon,  139  Ala.  444,  15  Ch.  D.  228,  49  L.  J.  Ch.  182,  756, 
36  So.  27,  101  A.  S.  R.  44;  Thompson  41  L.  T.  N.  S.  645,  43  L.  T.  N.  S.  135, 
V.  Perry,  2  Hill  Ch.  (S.  C.)  204,  29  28  W.  R.  311,  930,  2  Eng.  Rul.  Cas. 
Am.  Dec.  68.  281,  21  Eng.  RuL  Cas.  349. 

9.  Thompson  v.  Perry,  2  Hill  Ch.  12.  Dunning  v.  Vandusen,  47  Ind. 
(S.  C.)  204,  29  Am.  Dec.  68;  In  re  423, 17  Am,  Rep.  709 ;  Loosing  v.  Loos- 
D'Angibau,  15  Ch.  D.  228,  49  L.  J.  in-,  85  Neb.  66,  122  N.  W.  707,  25 
Ch.  182,  756,  41  L.  T.  N.  S.  645,  43  L.   L.R.A.(N.S.)    920. 

T.  N.  S.  135,  28  W.  R.  311,  030,  2  13.  Van  Home  v.  Campbell,  100  N. 

Eng.  Rul.  Cas.  281,  21  Eng.  RuL  Cas.  Y.  287,  3  N.  E.  316,  771,  53  Am.  Rep. 

349.     See  Infants,  vol.  14,  pp.  221-  166. 

222.  14.  Mooy  v.  Gallagher,  36  R.  I.  405, 

10.  In  re  D'Angibau,  15  Ch.  D.  90  Atl.  663,  Ann.  Cas.  1916D  395, 
228,  49  L.  J.  Ch.  182,  756,  41  L.  T.  N.  L.R.A.1916C  1040  and  note. 

S.  645,  43  L.  T.  N.  S.  135,  28  W.  R.       15.  Note;   L.R.A.1916C  1047. 
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ment  creating  the  power  is  broad  enough  to  indicate  that  the  donor 
intended  that  the  donee  should  have  the  absolute  power  of  disposal, 
including  a  disposition  by  will,  the  donee  may  execute  the  power  by 
will.^*  Where  the  instrument  creating  a  power  specifies  the  nature 
of  the  instrument  by  which  it  may  be  executed,  as  where  it  is  to  be 
executed  by  will,^^  or  by  deed,*®  the  power  can  be  exercised  only  in 
the  manner  specified.  Accordingly  where  a  power  is  required  to  be 
executed  by  will  or  instrument  in  the  nature  thereof,  a  mere  letter 
directing  the  manner  of  distribution  is  inoperative.**  In  other  words 
all  the  formalities  prescribed  by  the  donor  of  the  power  must  be 
strictly  complied  with,^®  so  that  where  an  instrument  under  the 
hand  and  seal  of  the  donee  is  specified,  an  unsealed  instrument  is 
inoperative.*  The  right  to  execute  a  power  may,  of  course,  be  limited 
to  an  execution  by  will,  and  it  seems  that  such  a  limitation  is  imposed 
by  a  grant  of  a  life  estate  coupled  with  a  power  to  dispose  of  the 
property,  by  the  life  tenant,  at  his  death.*  Again,  where  the  donor 
provides  for  the  execution  of  the  power  by  a  conveyance  by  a  trustee 
on  the  written  request  of  the  beneficiary,  a  conveyance  executed  by 
the  beneficiary  does  not  execute  the  power.'  The  person  who  claims 
title  under  the  execution  of  a  naked  power  must  prove  the  perform- 
ance of  all  conditions  precedent  to  the  exercise  of  the  power.*  When 
there  is  a  power  of  appointment,  which  has  been  exercised,  and  there 
is  a  legal  and  an  illegal  mode  of  exercising  it,  and  the  proof  leaves 
it  doubtful  which  has  been  used,  the  legal  presumption  in  favor  of 
innocent  purchasers  or  meritorious  claimants  is  that  it  has  been  the 
legal  one.* 

26.  Execution  by  Will. — ^It  may  be  said  to  be  the  general  rule 
that  where  a  power  is  to  be  executed  by  will  to  be  operative  as  an 
execution  of  the  power,  the  will  must  comply  with  all  the  formal 
requisites  as  to  wills.*  In  some  jurisdictions  statutes  have  been  enacted 
providing  that  no  appointment  made  by  will,  in  the  exercise  of  any 

16.  Note:  L.R.A.1916C  1048.  1.  Sharpley  v.  Plant,  79  Miss.  175, 

17.  Welch  V.  Henshaw,  170  Mass.  28  So.  799,  89  A.  S.  R.  588 ;  Hacker's 
409,  49  N.  E.  659,  64  A.  S.  R.  309;  Appeal,  121  Pa.  St.  192,  15  AU.  500, 
Bentham  v.  Smith,  Cheves  Eq.  (S.  C.)  1  L.R.A.  861. 

33,  34  Am.  Dec.  599    (mortgage  not  2.  Dunning   v.   Vandusen    47   Ind. 

good  execution) ;  Thrasher  v.  Ballard,  423,  17  Am.  Rep.  709. 

33  W.  Va.  285,  10  S.  E.  411,  25  A.  S.  3.  Batchelor  v.  Brereton,  112  U.  S. 

B.  894.  396,  5  S.  Ct.  180,  28  U.  S.   (L.  ed.) 

18.  Sharpley  v.  Plant  79  Miss.  175,  748. 

28  So.  799,  89  A.  S.  R.  588.  4.  Williams  v.  Peyton,  4  Wheat.  76, 

19.  Welch  V.  Henshaw,  170  Mass.  4  U.  S.  (L.  ed.)  518;  Deputron  v. 
409,  49  N.  E.  659,  64  A.  S.  R.  309.  Young,  134  U.  S.  241,  10  S.  Ct.  539, 

20.  Sears  v.  Livermore,  17  la.  297,  33  U.  S.  (L.  ed.)  923. 

85  Am.  Dec.  564;  Sharpley  v.  Plant,       5.  Marshall  v.  Stephens,  8  Humph. 
79  Miss.  175,  28  So.  799,  89  A  S.  R.    (Tenn.)  159,  47  Am.  Dec.  601. 
688;   Hacker's   Appeal,   121   Pa.    St.       6.  Note:  64  L.R.A.  892. 
192,  15  Atl.  500,  1  L.R,A.  861. 
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power,  shall  be  valid,  unless  it  is  so  executed  that  it  would  be  valid 
for  the  disposition  of  the  property  to  which  the  power  applies,  if  it 
belonged  to  the  testator.  Where  such  a  requirement  exists  a  foreign 
probate  of  a  will  is  not  sufficient  proof  of  its  proper  execution,  in 
accordance  with  the  laws  of  the  forum.  This  must  be  proved  by  a  pro- 
duction of  the  will  with  due  proof  of  it,  or  original  probate  or  repro- 
bate, in  accordance  with  local  laws,'  and  the  judgment  of  a  court  of  a 
state,  where  a  power  of  appointment  was  created  and  the  lands  subject 
to  the  power  are  located,  that  a  will  executed  and  probated  in  a  foreign 
state,  where  the  donee  resided,  was  not  executed  in  accordance  with 
the  law  of  the  forum  does  not  deny  full  faith  and  credit  to  the 
foreign  judgment  of  probate.®  Where  a  power  to  appoint  by  will  is 
given  to  a  feme  sole  and  is  executed  by  her,  her  subsequent  marriage, 
though  revoking  the  will  as  a  will,  does  not  revoke  tlie  execution  of 
the  power  if  the  power  to  appoint  before  marriage  is  given.*  And 
even  though  a  married  woman  cannot  execute  a  valid  will  yet  she 
may  execute  a  power  of  appointment  by  an  instrument  in  the  nature 
of  a  will.*®  Where  a  general  power  to  appoint  by  will  is  given, 
a  will  executed  before  the  granting  of  the  power  may  operate  as  a 
good  appointment  if  couched  in  appropriate  terms.**  Where  the 
instrument  creating  a  power  required  it  to  be  executed  by  a  will 
under  seal,  a  mere  dash  of  the  pen  after  the  signature  of  the  testator 
has  been  treated  as  a  seal,  under  the  more  liberal  modem  doctrine 
as  to  seals.*^ 

27.  What  Law  Governs. — ^While  it  has  been  held  that  where  the 
donor  requires  that  a  power  be  executed  by  a  will  duly  executed,  the 
law  of  the  donor's  domicil  governs  as  to  the  due  execution  of  the 
will,  the  current  of  authority  seems  to  hold  that  so  far  as  the  validity 
of  the  will  is  concerned  the  law  of  the  donee's  domicil  governs.*' 
So  far  as  the  sufficiency  of  the  execution  of  a  power  relating  to  per- 
sonal property  given  by  will  is  concerned  it  seems  to  be  settled 
that  the  law  of  the  domicil  of  the  donor,  and  not  of  the  donee  or  of 
the  place  where  it  is  executed,  controls.*^  This  is  on  the  ground 
that  the  appointor  is  merely  the  instrument  by  whom  the  original 
testator  designates  the  oeneficiary,  and  the  appointee  takes  under  the 
original  will,  and  not  from  the  donee  of  the  power.    The  law  of  the 

7.  Thrasher  v.  Ballard,  33  W.  Va.  6  N.  E.  527,  55  Am.  Rep.  488. 

285, 10  S.  E.  411,  25  A.  S.  R.  894.  12.  Hacker's  Appeal,   121  Pa.   St. 

8.  Blount  V.  Walker,  134  U.  S.  607,  192,  15  Atl.  500,  1  L.R.A.  861. 
10  S.  Ct.  606,  33  U.  S.  (L.  ed.)  1036.  13.  Note:  64  L.R.A.  896  et  seq. 

9.  Osgood  V.  Bhss,  141  Mass.  474,  14.  Lane  v.  Lane,  4  Pen.  (Del.)  368, 

6  N.  E.  527,  55  Am.  Rep.  488.  55   Atl.   184,   103   A.   S.   R.   122,   04 

10.  Barnes  v.  Irwdn,  2  Dall.  (Pa.)  L.R.A.  849;  Cotting  v.  De  Sartiges, 
199,  1  U.  S.  (L.  ed.)  348,  1  Am.  Dee.  17  R.  L  668,  24  Atl.  530,  16  L.R.A. 
278.  367. 

11.  Osgood  7.  Bliss,  141  Mass.  474,  Note:  64  L.R.A.  892. 
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domicil  of  the  original  testator  is  therefore  the  appropriate  test  of 
an  execution  of  a  power.**  In  some  jurisdictions,  however,  statutes 
have  been  enacted  requiring  that  where  an  appointment  is  made  by 
will  the  will  must  be  sufficient  to  pass  the  donee's  own  property.** 
28.  Necessity  of  Reference  to  Power  Generally. — ^The  early  Eng- 
lish cases  established  the  rule  that  a  power  could  be  executed  only 
by  a  reference  thereto  except  where  the  instrument  would  otherwise 
be  inoperative.  This  rule  was  justly  condemned  by  the  English 
judges,  and  was  finally  modified  so  as  to  permit  an  execution  where 
an  intent  to  execute  was  manifest.*'  Chancellor  Kent  laid  down  a 
somewhat  similar  narrow  rule,  declaring  that  in  respect  to  the  execu- 
tion of  a  power,  there  must  be  a  reference  to  the  subject  of  it,  or 
to  the  power  itself;  unless  it  be  in  a  case  in  which  the  will  would 
be  inoperative,  without  the  aid  of  the  power,  and  the  intention  to 
execute  the  power  became  clear  and  manifest.*®  Judge  Story,  how- 
ever, propounded  a  somewhat  more  liberal  rule,  which  has  received 
frequent  approval.  He  maintained  that  if  the  donee  of  the  power 
intends  to  execute,  and  the  mode  be  in  other  respects  unexceptionable, 
the  intention,  however  manifested,  whether  directly  or  indirectly,  posi- 
tively or  by  implication,  will  make  the  execution* valid  and  operative; 
but  the  intention  must  be  so  apparent  and  clear  that  the  instrument 
is  not  fairly  susceptible  of  any  other  interpretation.  If,  considering 
all  the  circumstances,  the  intention  be  doubtful,  the  doubt  will  pre- 
vent the  instrument  from  being  deemed  an  execution  of  the  power. 
It  is  not  necessary,  however,  that  the  intention  to  execute  should 
appear  by  express  terms  or  recitals  in  the  instrument;  it  is  sufficient 
if  it  appears  by  words,  acts  or  deeds  demonstrating  the  intention. 
In  the  case  referred  to  three  classes  of  cases  are  enumerated  which 
have  been  held  to  be  sufficient  demonstrations  of  an  intended  execu- 
tion of  a  power:  (1)  where  there  has  been  some  reference  in  the  will 
or  other  instrument  to  the  power ;  (2)  a  reference  to  the  property  which 
is  the  subject  on  which  the  power  is  to  be  executed;  (3)  where  the 
provision  in  the  will  or  other  instrument  executed  by  the  donee  of 
the  power  would  otherwise  be  ineffectual  or  a  mere  nullity;  in  other 
words,  would  have  no  operation  except  as  an  execution  of  the  power.*^ 

15.  Getting  V.  De  Sartiges,  17  R.  I.       18.  Dunning  v.  Vandusen,  47  Ind. 
668,  24  Atl.  530,  16  L.R.A.  367.  423,  17  Am.  Rep.  709;  Maryland  Mut. 

16.  Thrasher  v.  Ballard,  33  W.  Va.   Benev.  Soc,  etc.  v.  Clendinen,  44  Md. 
285,  10  S.  E.  411,  25  A.  S.  R.  894.         429,   22   Am.    Rep.   52;    Burleigh   v. 

17.  Gmdrat    v.    Montgomery    Gas-   Clough,  52  N.  H.  267,  13  Am.  Rep. 
Light  Co.,  82  Ala.  596,  2  So.  327,  60  23. 

Am.  Rep.  769 ;  Funk  v.  Eggleston,  92  Note :  16  Ann.  Cas.  203. 

111.  515,  34  Am.  Rep.  136;  South  v.  19.  Lee  v.  Simpson,  134  U.  S.  572, 

South,  91  Ind.  221,  46  Am.  Rep.  591;  10  S.  Ct.  631,  33  U.  S.  (L.  ed.)  1038; 

Cuninghame  v.   Anstruther,  L.  R.   2  Gindrat  v.  Montgomery  Gas-Light  Oo., 

H.  L.  Sc.  223,  21  Eng.  Rul.  Cas.  512.  82  Ala.  596,  2  So.  327,  60  Am.  Rep. 

Note:  Ann.  Cas.  1913D  290.  769;  Lane  v.  Lane,  4  Pen.  (Del.)  368, 
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The  prevailing  doctrine  under  modern  authorities  is  that  the  ques- 
tion whether  the  conveyance  is  in  execution  of  a  power  or  not  depends 
solely  upon  the  intent.  If  from  the  tenor  and  effect  of  the  deed  or 
will  by  which  title  is  conveyed  the  intent  to  execute  the  power  is 
inferable,  there  is  a  valid  execution  of  the  po^er  *^  or  if  without 
referring  to  the  power,  the  will  or  deed  is  not  operative  as  the  parties 
evidently  intended  it  should  operate,  then  it  will  be  held  a  valid 
and  effective  execution  of  the  power.^  It  is  not  necessary  that  the 
power  should  be  referred  to  in  the  deed  or  will  where  the  intent  is 
otherwise  manifested.  It  is  sufficient  if  the  power  exists  and  is 
intended  to  .be  executed;  and  that  intent  is  matter  in  pais,  to  be 
collected  from  all  the  circumstances  of  the  case.* 

29.  General  Devise  or  Bequest. — ^Whether  a  general  devise  or 
bequest  is  a  due  execution  of  a  power  to  appoint  property  depends, 
as  in  all  cases  involving  the  construction  of  wills,  on  the  intention 
of  the  testator.'  It  has  been  said,  however,  that  tie  rules  by  which 
such  intention  is  to  be  deduced  are  fixed  and  settled,  though  this 
has  been  disapproved.*  A  majority  of  courts  hold  that  where  there 
is  no  reference  in  the  will  to  the  power  or  to  the  property  which  is 
the  subject  matter  thereof,  and  the  will,  is  fully  operative  without 
the  aid  of  the  power,  a  general  devise  or  bequest  will  not  operate 
as  an  execution  oi  the  power.*    In  some  jurisdictions,  however,  the 

55  Atl.  184,  103  A.  S.  R.  122,  64  1.  Lee  v.  Simpson,  134  U.  S.  572, 
L,R.A.  849  and  note;  Terry  v.  Roda-  10  S.  Ct.  631,  33  U.  S.  (L.  ed.)  1038; 
ban,  79  Ga.  278,  5  S.  E.  38,  11  A.  S.  South  v.  South,  91  Ind.  221,  46  Am. 
R.  420;  Funk  v.  Eggleston,  92  HI.  Rep.  591. 
515,  34  Am.  Rep.  136;  Balls  y.  Damp-  Note:  64  L.R.A.  850. 
man,  69  Md.  390,  16  Atl.  16,  1  L.R.A.  2.  Crane  v.  Morris,  6  Pet.  598,  8  U. 
545;  Willier  v.  Cummings,  91  Neb.  S.  (L.  ed.)  514;  Blake  v.  Hawkins,  98 
571,  136  N.  W.  559,  Ann.  Cas.  1913D  U.  S.  315,  25  U.  S.  (L.  ed.)  139; 
287;  Mason  v.  Wheeler,  19  R.  I.  21,  31  Warner  v.  Connecticut  Mut.  L.  Ins. 
Atl.  426,  61  A.  S.  R.  734;  Rhode  Is-  Co.,  109  U.  S.  357,  3  S.  Ct.  221,  27  U. 
land  Hospital  Trust  Co.  v.  Dunnell,  34  S.  (L.  ed.)  962;  Gindrat  v.  Mont- 
R.  I.  394,  83  Atl-  858,  Ann.  Cas.  gomery  Gas-Light  Co.,  82  Ala.  596,  2 
1914D  580  and  note.  So.  327,  60  Am.  Rep.  769;  South  V. 

20.  Gulf  Red  Cedar  Lumber  Co.  v.   South,  91  Ind.  221,  46  Am.  Rep.  591; 
O'Neal,  131  Ala.  117,  30  So.  466,  90   Lindley  v.  O'Reilly,  50  N.  J.  L.  636, 
A.  S.  R.  22;  Young  v.  Sheldon,  139   15  Atl.  379,  7  A.  S.  R.  802,  1  L.R.A. 
Ala.  444,  36  So.  27,  101  A.  S.  R.  44;   79.    ' 
Funk  V.  Eggleston,  92  111.  515,  34  Am.       Note :  64  L.R.A.  850. 
Rep.  136;  South  v.  South,  91  Ind.  221,       3.  Note:  16  Ann.  Cas.  203. 
46  Am.  Rep.  591 ;  Grace  v.  Perry,  197       4.  Note :  16  Ann.  Cas.  203. 
Mo.  550,  95  S.  W.  875,  7  Ann.  Cas.       5.  I^ne  v.  Lane,  4  Pen.  (Del.)  368, 
948 ;  Willier  v.  Cummings,  91  Neb.  571,  55  Atl.  184, 103  A.  S.  R.  122,  64  L.R.A. 
136  N.  W.  559,  Ann.  Cas.  1913D  287  849   and  note;    Maryland   Mut.   Ben. 
and  note;  Lancaster  v.  Dolan.  1  Rawle  Soc,  etc.  v.  Clendenin,  44  Md.  429,  22 
(Pa.)  231, 18  Am.  Dec.  625;  Matthews  Am.  Rep.  52;  Burleigh  v.  Clough,  52 
v.  Capshaw,  109  Tenn.  480,  72  S.  W.   N.  H,  267,  13  Am.  Rep.  23 ;  Cotting  v. 
964,  97  A.  S.  R.  854.     .  De  Sartiges,  17  R.  I.  668,  24  Atl.  530, 

Note:  64  L.R.A.  850.  16  L.R.A.  367;  Mason  v.  Wheeler,  19 
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view  has  been  taken  that  a  general  or  residuary  devise  or  bequest 
will  be  deemed  an  execution  of  a  general  power  to  appoint  property 
in  which  the  donee  of  the  power  has  a  life  estate  unless  a  contrary 
intention  is  apparent.  The  presumption  is  considered  to  be  in  favor 
of  an  intention  to  execute  the  power.  The  reason  given  is  that  where 
one  has  the  use  and  income  of  Ifitnd  during  life  with  a  power  of 
disposition  after  death,  it  is  natural  for  him  to  consider  and  treat 
it  as  his  own  property.*  Even  under  the  majority  rule  it  is  a  suffi- 
cient demonstration  of  intention  to  execute  a  power  if  the  provision 
in  the  will  would  otherwise  be  ineffectual  or  a  mere  nullity ;  in  other 
words,  where  the  provision  would  have  no  operation  except  as  an 
execution  of  the  power.'  Accordingly  the  circumstances  surrounding 
the  testator  may  be  considered,®  though  his  declarations  are  inadmis- 
sible.* Again,  in  the  case  of  a  will  if  the  intent  to  dispQse  of  the 
testator's  entire  interest  in  property  is  manifested  this  is  a  valid 
exercise  of  a  power  relating  thereto,  though  there  is  no  reference 
to  a  power.*^  Accordingly  where  a  testator  having  a  life  interest  in 
certain  chattels  with  a  power  of  disposal  specifically  devises  the  same, 
without  reference  to  the  power,  and  then  devises  his  lands  generally 
to  his  executor  to  sell  and  execute  conveyances  in  fee  simple,  this  has 
been  deemed  an  exercise  of  the  power  so  far  as  it  relates  to  the  real 
estate."  But  by  section  27  of  the  English  Wills  Act  (1  Vict.  ch.  26) 
the  rule  was  changed  so  that  a  general  residuary  clause  of  either  real 
or  personal  property  will  now  execute  the  power,  although  such  clause 
contains  no  reference  to  the  power  and  although  the  extrinsic  facts 
before  regarded  as  necessary  are  entirely  absent.  Similar  statutes  have 
been  enacted  in  several  states,  which  have  been  given  the  same  con- 
struction.** Under  such  a  statute,  a  general  pecuniary  bequest  may  be 
considered  as  an  execution  of  the  power,  though  the  will  does  not 
contain  a  general  residuary  clause.**  Even  under  the  English  st4it- 
ute,  however,  where  the  donor  in  creating  the  power  expressly  requires 
a  will  in  execution  of  the  power  to  refer  to  it,  a  mere  general  bequest 

R.  I.  21,  31  Atl.  426,  61  A.  S.  R.  734;  8.  Notes:  64  L.RA.  880;  16  Ann. 

Rhode  Island  Hospital  Trust  Co.  v.  Cas.  205;  Ann.  Cas.  1915B  52,  53. 

Dunnell,  34  R.   I.  394,   83  Atl.  858,  9.  Note:  16  Ann.  Cas.  206. 

Ann,  Cas.  1914D  580  and  note.  10.  South  v.  South,  91  Ind.  221,  46 

Notes:  64  L.RA.  851;  16  Ann.  Cas.  Am.  Rep.  591. 

204.  11.  Funk  v.  Eggleston,  92  111.  515, 

6.  Howland   v.    Parker,   200   Mass.  34  Am.  Rep.  136. 

204,  86  N.  E.  287,  16  Ann.  Cas.  201  12.  Rhode  Island  Hospital  Trust  Co. 
and  note.  v.  Dmmell,  34  R.  I.  394,  83  Atl.  858, 

Note:  64  L.RA.  852.  Ann.  Cas.  1914D  580  and  note. 

7.  Balls  V.  Dampman,  69  Md.  390,       Notes:   64  L.R.A.  882  et  seq.;  16 
16  Atl.  16,  1  L.R.A.  545.  Ann.  Cas.  206. 

Notes:  16  Ann.  Cas.  204;  Ann.  Cas.       IS.  Blake  v.  Hawkins,  98  U.  S.  315, 
1914D  587.  25  U.  S.  (L.  ed.)  139. 
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is  not  a  good  execution.^*  Such  a  statute  applies  to  a  will  executed 
by  a  donee  after  its  enactment,  though  the  power  was  created  there- 
tofore/* and  some  statutes  have  been  applied  to  wills  made  before 
their  enactment,  though  others  have  been  limited  to  wills  thereafter 
made.^*  The  existence  of  such  statutes  has  led  to  the  question  of 
the  law  which  governs  an  inquiry  of  this  question.  It  is  usually 
held  that  the  law  of  the  donor's  domicil  governs,  especially  where 
that  is  the  situs  of  the  property.^' 

30.  Deed  or  Will  of  Person  Having  Interest  and  Power. — Chancel- 
lor Kent  laid  down  the  general  rule  of  construction,  both  as  to  deeds 
and  wills,  that  if  there  be  an  interest  and  a  power  existing  together 
in  the  same  person,  over  the  same  subject,  and  an  act  be  done  with- 
out a  particular  reference  to  the  power,  it  will  be  applied  to  the  inter- 
est, and  not  to  the  power.  If  there  be  any  legal  interest  on  which 
the  deed  can  attach,  it  will  not  execute  a  power.  This  rule  has 
received  some  approval  *^  and  has  been  carried  so  far  as  to  hold 
that  where  a  person  possesses  a  power  to  dispose  of  a  fee  and  by  deed 
purports  to  convey  a  fee  in  such  a  manner  as  to  indicate  that  he 
believed  himself  seized  of  a  fee,  without  the  aid  of  the  power,  the 
deed  is  not  a  good  execution  of  the  power.**  This  rule,  however, 
was  too  technical,  and  later  cases  have  held  that  intent  governs 
even  in  such  a  case,*^  the  presumption  being  that  there  was  no  intent 
to  execute  the  power,*  and  if  a  conveyance  is  made  which  cannot 
have  full  effect  except  by  referring  it  to  an  execution  of  the  power, 
though  some  estate  would  pass  by  reason  of  the  ownership,  the  con- 
veyance will  be  referred  to  the  power.*  Accordingly  where  a  person 
is  possessed  of  a  life  estate  witii  power  to  appoint  a  fee,  a  general 
devise  of  the  property  is  a  good  execution  of  the  power.'  In  any 
event  it  is  clear  that  where  a  deed  would  be  inoperative  except  as 
an  execution  of  a  power,  it  will  execute  the  power  though  no  refer- 

14.  Phillips  v.  Cayley,  43  Ch.  D.  R.  420 ;  Dimning  y.  Vandusen,  47  Ind. 
222,  58  L.  J.  Ch.  569,  61  L.  T.  N.  S.  423,  17  Am.  Rep.  709;  Getting  v.  De 
195,  21  Eng.  Rul.  Cas.  564.  Sartiges,  17  R.  I.  668,  24  Atl.  530,  16 

15.  Rhode  Island  Hospital  Trust  Co.  L.R.A.  367. 

V.  Dunnell,  34  R.  I.  394,  83  Atl.  858,  Note:  Ann.  Cas.  1913D  292. 

Ann.  Cas.  1914D  580.  19.  Dunning  v.  Vandusai,  47  Ind. 

16.  Note:  16  Ann.  Cas.  206.  423,  17  Am.  Rep.  709;  Hay  v.  Mayer, 

17.  Lane  v.  Lane,  4  Pen.  (Del.)  368,  8  Watte  (Pa.)  203,  34  Am.  Dec.  453. 
55  Atl.  184,  103  A.  S.  R.  122,  64  20.  Gulf  Red  Cedar  Lumber  Co.  v. 
L.R.A.  849  and  note;  Cotting  v.  De  O'Neal,  131  Ala.  117,  30  So.  466,  90 
Sartiges,  17  R.  L  668,  24  Atl.  530,  16  A  S.  R.  22;  McCreary  v.  Bomberger, 
L.R.A.  367.  151  Pa.  St.  323,  24  AtL  1066,  31  A. 

Notes:  64  L.R.A.  892;  16  Ann.  Cas.  S.  R.  760. 
207.  1.  Walters  v.  Bristow,  77  Ark.  182, 

18.  Lane  v.  Lane,  4  Pen.  (Del.)  368,  91  S.  W.  305,  113  A.  S.  R.  136. 
55  Atl.  184,  103  A.  S.  R.  122,  64  2.  Note:  Ann.  Cas.  1913D  29a 
L.R.A.  849  and  note;  Terry  v.  Roda-       3.  Note:  64  L.R.A.  853. 

ban,  79  Ga.  278,  5  S.  £.  38,  11  A.  S. 
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ence  is  made  thereto.^  Accordingly  if  a  person  has  no  interest  in 
lands,  individually,  but  has  a  power  of  sale  as  executor  or  trustee, 
a  general  warranty  deed  executed  by  him,  not  referring  to  the 
power,  will  be  deemed  an  execution  of  the  power.*  A  general  war- 
ranty deed  executed  for  a  consideration  equal  to  the  value  of  the  fee 
and  professing  to  convey  the  fee  is  a  valid  execution  of  the  power. 
This  is  plainly  so  on  principle,  since  to  hold  otherwise  would  be  to 
declare  that  the  grantor  did  not  intend  to  convey  the  estate  the 
deed  engages  him  to  do,  and  that  the  grantee  meant  to  receive  a  less 
estate  than  that  which  the  deed  purports  to  convey.  It  would  also 
involve  the  absurdity  of  assuming  that  the  grantor  intended  to  charge 
himself  with  a  liability  on  his  covenants  of  warranty  in  a  case  where 
there  rested  on  him  not  the  slightest  obligation  to  take  on  himself  any 
such  responsibility.*  Where,  however,  a  warranty  deed  is  executed 
by  a  life  tenant,  who  is  also  executrix  and  possessed  of  a  power  of 
sale,  and  by  some  of  the  devisees,  and  contains  a  covenant  of  seizin 
as  heirs  and  devisees,  no  intent  to  execute  the  power  is  manifest.' 
Again,  an  ordinary  quitclaim  deed  does  not  execute  a  power  io  dis- 
pose of  the  fee  where  the  grantor  has  an  interest  on  which  it  may 
operate.^  But  where  such  a  deed  is  executed  for  a  consideration  and 
purports  to  convey  a  fee  which  the  grantor  could  convey  only  in 
execution  of  a  power,  the  deed  will  execute  the  power.* 

31.  Effect  of  Reference  to  Power  or  Subject  Thereof. — It  has 
always  been  held  that  a  plain,  uiftquivocal  reference,  by  the  donee  in 
his  will,  to  the  power,  such  as  will  indicate  a  certain  intention  on 
the  part  of  such  donee  to  exercise  the  power,  will  be  a  sufScient  exe- 

4.  Warner  v.  Connecticut  Mut.  L.  A.  S.  R.  22;  Young  v.  Sheldon,  139 
Ins.  Co.,  109  U.  S.  357,  3  S.  Ct.  221,  Ala.  444,  36  So.  27,  101  A.  S.  R.  44; 
27  U.  S.  (L.  ed.)  962;  Gindrat  v.  South  v.  South,  91  Ind.  221,  46  Am. 
Montgomery  Gas-Light  Co.,  82  Ala.  Rep.  591  (limiting  Dunning  v.  Yandu- 
596,  2  So.  327,  60  Am.  Rep.  769;  Ben-  sen,  47  Ind.  423,  17  Am.  Rep.  709, 
nett  V.  Laws,  59  Colo.  290,  149  Pao.  wherein  a  warranty  deed  was  held  not 
439,  Ann.  Cas.  1917A  240,  Ij.R.A.  an  execution  of  a  power  coupled  with 
1915F  662;  Terry  v.  Rodahan,  79  Ga.  a  life  estate,  on  the  ground  that  it  was 
278,  5  S.  E.  38, 11  A.  S.  R.  420;  Will-  not  shown  that  full  value  was  paid) ; 
ier  V.  Cummings,  91  Neb.  671,  136  N.  Schudt  v.  Crecelius,  94  Mo.  322, 7  S.  W. 
W.  559,  Ann.  Cas.  1913D  287  and  412,  4  A.  S.  R.  384;  Grace  v.  Perry, 
note;  Coryell  r.  Dunton,  7  Pa.  St.  530,  197  Mo.  550,  95  S.  W.  875, 7  Ann.  Cas. 
49  Am.  Dee.  489;  Matthews  v.  Cap-  948;  Matthews  v.  Capshaw,  109  Tenn. 
8haw,  109  Tenn.  480,  72  S.  W.  954,  480,  72  S.  W.  954,  97  A.  S.  R.  854. 
97  A.  S.  R.  854.  Note:  Ann.  Cas.  1913D  293. 

Note :  Ann.  Cas.  1913D  291.  7.  Walters  v.  Bristow,  77  Ark.  182, 

5.  Terry  v.  Rodahan,  79  Ga.  278,  6  91  S.  W.  305, 113  A.  S.  R.  136. 

8.  E.  38, 11  A.  S.  R.  420.  8.  Cramton  v.  Rutledge,  163  Ala. 

6.  Gindrat  v.  Montgomery  Gas-light  649,  50  So.  900,  136  A.  S.  R.  94; 
Co.,  82  Ala.  596,  2  So.  327,  60  Am.  Powle  v.  Ewing,  23  Wis.  336,  99  Am. 
Rep.  769;  Gulf  Red  Cedar  Lumber  Co.  Dec.  179. 

V.  O'Neal,  131  Ala.  117,  30  So.  466,  90       9.  Note:  Ann.  Cas.  1913D  200. 
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cution  of  it.^^  Accordingly  a  devise  of  property  to  which  the  testator 
is  "in  any  wise  entitled"  is  sufficient  to  exercise  a  power  of  disposal.** 
Conversely  it  may  be  said  that  though  an  intent  to  execute  a  power 
is  clearly  expressed,  yet  if  there  is  no  disposition  made  of  the  sub- 
ject of  the -power  the  intent  cannot  be  given  effect.*^  Where  a  per- 
son has  a  power  of  disposal  which,  if  not  exercised,  is  to  operate  for 
the  benefit  of  his  heirs,  a  will  directing  that  the  property  be  kept 
together  until  the  heirs  desire  a  division  is  not  dispositive  and  does 
not  exercise  the  power.*'  Again,  although  the  donee  of  a  power  of 
appointment  failed  to  mention  or  refer  to  the  same  in  the  will  by 
which  it  was  claimed  he  had  executed  it,  yet,  if  he,  in  his  will,  referred 
to  the  property,  interest,  or  estate  which  was  the  subject  of  the  power 
in  such  manner  as  clearly  to  show  his  intention  to  exercise  it,  he 
will  be  deemed  to  have  done  so.** 

Persons  Appointed 

32.  In  General. — ^A  general  power  of  appointment  is,  in  regard  to 
the  elates  that  may  be  created  by  force  of  it,  tantamount  to  a  limita- 
tion in  fee,  not  merely  because  it  enables  the  donee  to  limit  a  fee, 
which  a  particular  power  may  also  do,  but  because  it  enables  him 
to  give  the  fee  to  whomsoever  he  pleases.  He  has  an  absolute  disposing 
power  over  the  estate,  and  may  bring  it  into  the  market  whenever 
his  necessities  or  wishes  lead  him  to  do  so.**  According  to  some  courts 
it  is  not  essential,  to  render  a  poyer  general,  that  the  donee  have 
the  right  to  exercise  the  power  at  any  time  or  in  any  mode  that  he 
sees  fit,  so  that  he  could  appoint  to  his  own  use  in  his  lifetime.** 
Under  this  rule  a  power  is  general  or  not  according  to  the  persons 
or  uses  to  which  the  property  may  be  appointed  under  it,  and  not 
according  to  the  time  when  its  exercise  takes  effect  in  possession, 
or  the  instrument  by  which  its  exercise  is  to  be  manifested,  so  that 
a  power  to  appoint  by  will  is  general,  where  its  objects  are  unlimited.** 
Other  courts,  however,  limit  general  powers  to  such  as  the  donee 
could  bring  into  the  market  for  his  own  purposes,  so  that  they  do  not 
include  powers  which  the  donee  could  exercise  only  at  death.*^  The 
intention  of  the  donor  of  the  power  is  the  great  principle  that  gov- 
erns in  the  construction  of  powers;  and  in  furtherance  of  the  object 

10.  Leigh  V.  Smith,  38  N.  C.  442,       15.  Grace  v.  Perry,  197  Mo.  650,  95 
42  Am.  Dec.  182.  S.  W.  875,  7  Ann.  Cas.  948 ;  Lancaster 

Note:  64  L.R.A.  858  et  seq.  v.  Dolan,  1  Rawle  (Pa.)  231,  18  Am. 

11.  Lee  V.  Simpson,  134  U.  S.  572,  Dec.  625. 

10  S.  Ct.  631,  33  U.  S.  (L.  ed.)  1038.       16.  Johnson  v.  Gushing,  15  N.  H. 

12.  Blake  v.  Hawkins,  98  U.  S.  315,  298,  41  Am.  Dec.  694. 

25  U.  S.  (L.  ed.)  139.  17.  Johnson  v.   Gushing,  15  N.  H. 

13.  Gather    v.    Gathey,    9    Humph.   298,  41  Am.  Dec.  694. 

(Tenn.)  470,  49  Am.  Dec.  714.  18.  Wales  v.  Bowdish,  61  Vt.  23, 17 

14.  Note:  64  L.R.A.  865  et  seq.         Atl.  1000,  4  L.R.A.  819. 
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in  view,  the  courts  will  vary  the  form  of  executing  the  power,  and, 
83  the  case  may  require,  either  enlarge  a  limited  to  a  general  power, 
or  cut  down  a  general  power  to  a  particular  purpose.^*  A  power 
general  in  terms  will  not  be  cut  down  to  a  particular  power  unless 
there  is  an  apparent  intent.^  A  general  power  of  disposal  by  deed 
or  will,  without  express  limitation  as  to  the  objects  of  the  power, 
is  not  limited  to  an  appointment  to  children  of  the  donee,*  and  if 
the  terms  of  a  power  allow  it,  the  donee  of  a  power  may  appoint 
to  the  use  of  himself  in  fee,  and  execute  the  power  by  a  deed  directly 
to  himself.*  Where,  however,  a  person  is  invested  with  a  power  to 
appoint  property  by  directing  a  trustee  holding  the  title  to  convey 
the  same  to  his  appointee,  a  direction  to  the  trustee  to  convey  the 
same  to  whom  he  pleases  in  his  discretion  is  not  a  good  exercise  of  the 
power.'  Although  at  common  law  a  husband  cannot  convey  to  his 
wife,  yet  he  may  make  an  immediate  appointment  to  her.* 

33,  Children. — ^It  seems  generally  to  be  agreed  that  a  power  to 
appoint  to  "children^'  does  not  include  grandchildren,  as  objects  of 
the  power,^  nor  a  son-in-law.^  But  under  a  power  to  appoint  among 
children  interests  may  be  given  to  grandchildren  by  way  of  settle- 
ment with  the  concurrence  of  their  mother,  an  object  of  the  power, 
and  her  husband.'  In  some  jurisdictions  it  has  been  provided  by 
statute  that  when  a  disposition  under  an  appointment  or  power  is 
directed  to  be  made  to  the  children  of  any  person,  without  restricting 
it  to  any  particular  children,  it  may  be  exercised  in  favor  of  the 
grandchildren  or  other  descendants  of  such  person.  Such  a  statute 
has  no  application  where  the  children  in  whose  favor  a  power  is 
to  be  exercised  are  named,  especially  where  it  does  not  appear  that 
those  named  are  all  the  children  within  the  class.^ 

34.  Issue,  Descendants,  etc. — ^A  power  to  appoint  to  "issue"  is  not 
limited  to  children  but  includes  descendants  at  any  distance,*  unless 

19.  Moi^an  v.  Halsey,  97  Ky.  789,  4.  Hall  v.  Bliss,  118  Mass.  554,  19 
31  S.  W.  866,  36  L.R.A.  716;  Wilson  Am.  Rep.  476. 

V.  Troup,  2  Cow.  (N.  Y.)  195,  14  Am.       5.  Cruse  v.  McKee,  2  Head  (Tenn.) 
Dec.  458.  1,  73  Am.  Dec.  186;  Bristow  v.  Warde, 

20.  Grace  v.  Perry,  197  Mo.  550,  95  2  Ves.  Jr.  336,  2  Rev.  Rep.  235,  21 
S.  W.  875,  7  Ann.  Cas.  948 ;  Thompson  Eng.  Rul.  Cas.  356 ;  Alexander  v. 
v.  Garwood,  3  Whart.  (Pa.)  287,  31  Alexander,  2  Ves.  640,  21  Eng.  Rul. 
Am.  Dec.  502.  Cas.  415. 

1.  Marshall  v.  Stephens,  8  Humph.       Note:  64  L.R.A.  901. 
(Tenn.)  159,  47  Am.  Dec.  601;  Min-       6.  Note:   64  L.R.A.  902. 

ton  V.  Kirwood,  L.  R.  3  Ch.  614,  37       7.  White  v.  St.  Barbe,  1  Ves.  &  B. 
L.  J.  Ch.  606,  21  Eng.  Rul.  Cas.  371.  399,  12  Rev.  Rep.  246,  21  Eng.  Rul. 

2.  Hall  V.  Bliss,  118  Mass.  554,  19  Cas.  498. 

Am.  Rep.  476 ;  Hicks  v.  Ward,  107       8.  Thorington  v.  Hall,  111  Ala.  323, 

N.  C.  392,  12  S.  E.  318,  10  L.R.A.  21  So.  335,  56  A.  S.  R.  54. 

821.  9.  Drake  v.  Drake,  134  N.  Y.  220, 

8.  Haslen  v.  Kean,  4  N.  C.  700,  7  32  N.  E.  114, 17  KR.A.  664. 
Am.  Dec.  718.  Note :  64  L.R.A.  900. 
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an  intent  to  limit  to  children  is  apparent.  Such  an  intent  is  evi- 
denced by  a  power  to  settle  an  issue  and  in  default  of  appointment 
the  income  to  be  used  to  support  the  issue  until  majority,  a  survivor 
attaining  that  age  to  take  the  whole  fund.^^  It  has  also  been  so  con- 
strued where  there  was  a  certain  collocation  of  the  words  "parent" 
and  "issue''  in  a  bequest  or  devise,  to  the  effect  that  the  issue  should 
take  the  share  the  parent  would,  if  living,  have  taken.**  And  where 
a  power  is  limited  in  favor  of  children  or  their  descendants  it  has 
been  held  that  the  issue  of  living  children  cannot  be  appointed.** 
"Heirs  of  the  body"  or  "bodily  heirs"  also  has  been  construed  as 
limited  to  children.*'  A  power  limited  to  be  executed  in  favor  of 
nephews  and  nieces  does  not  include  great  nephews  and  great  nieces.*"* 
35.  Appointment  of  Stranger  to  Object. — ^There  can  be  no  doubt 
that  where  the  class  in  whose  favor  a  power  may  be  exercised  is  lim- 
ited, one  not  within  the  objects  of  the  p^w^r  cannot  take  under  an 
execution  thereof  in  his  favor.**  But  where  the  donee  of  a  power 
after  giving  a  vested  estate  to  an  object  of  the  power  purports  to 
make  a  gift  over  in  a  certain  event  to  a  person  not  an  object  of  the 
power,  the  gift  over  is  effectual  to  determine  the  original  gift,  although 
it  fails  to  take  effect  so  as  to  benefit  the  object  intended  by  the  gift 
over.  Accordingly  where,  under  a  power  to  appoint  to  children, 
there  is  an  appointment  to  a  named  child  in  the  event  that  he  sur- 
vives a  named  person,  with  a  gift  over  to  a  stranger  if  he  does  not 
survive,  the  execution  will  be  treated  as  a  limitation  of  the  child 
to  take  to  the  event  that  he  survives.**  The  same  rule  applies  where 
there  is  an  appointment  to  an  object  of  the  power  for  life  with  a 
void  gift  over  and  the  object  of  the  power  takes  only  a  life  estate. 
And  conversely,  a  conditional  gift  over  to  an  object  of  the  power 
following  an  appointment  purporting  to  be  made  to  a  stranger  will 
take  effect  according  to  the  event.  Thus  where  there  is  a  gift  to  a 
stranger  to  the  power  in  a  certain  event,  and  on  a  failure  of  the 
contingency  a  gift  to  an  object  of  the  power,  while  the  first  gift 
is  void  the  object  of  the  power  will  take  only  in  the  contingency 
stated  in  the  gift.*'    However,  the  failure  of  an  appointment  by  reason 

10.  Bristow  V.  Warde,  2  Ves.   Jr.   v.  Depoyster,  108  Ky.  792,  51  S.  W. 
336,  2  Rev.  Rep.  235,  21  Eng.  Rul.   810,  48  L.R.A.  537. 

Gas.  356.  14.  Note :  64  L.R. A.  902. 

11.  Drake  v.  Drake,  134  N.  Y.  220,  15.  Fisher  v.  Fair,  34  S.  C.  203,  13 
32  N.  E.  114.  17  L.R.A.  664.  S.  E.  470,  14  L.R.A.  333. 

12.  Note:  64  L.R.A.  902.  Note:  64  L.R.A.  901. 

A  power  in  favor  of  sisters  or  their  16.  Doe  v.  Eyre,  18  L.  J.  C,  PI.  284, 

issue  was  held  to  include  the  issue  of  5  C.  B.  713,  57  E.  C.  L.  713,  21  Eng. 

living:  parents  in  Drake  v.  Drake,  134  Rul.  Cas.  432  and  note. 

N.  Y.  220,  32  N.  E.  114,  17  L.R.A.  17.  Crompe  v.  Barrow,  4  Ves.  Jr. 

664.  681,  4  Rev.  Rep.  318,  21  Eng.  Rul. 

13.  Butler  v.  Hucstis,  68  111.  594,  18  Cas.  445. 
Am.  Rep.  589;  Ft.  Jefferson  Imp.  Co. 

802 


21  a.  C.  L.  .  POWERS  S  36 

of  the  object  not  being  within  the  power  does  not  accelerate  a  subso- 
quent  estate  purporting  to  be  given  by  the  instrument  executing 
the  power.  So  where  an  appointment  is  made  by  deed  purporting  to 
give  a  life  estate  to  an  object  of  the  power,  with  remainder  in  tail 
to  a  person  not  an  object,  a  subsequent  remainder,  although  expressed 
to  be  given  to  an  object,  will  fail;  and  the  property,  subject  to  the 
life  estate,  will  go  as  in  default  of  appointment.*®  And  where  the 
donee  of  a  power  executes  an  instrument  purporting  to  give  the  prop- 
erty to  objects  absolutely,  and  by  a  subsequent  part  of  the  instru- 
ment purports  to  cut  down  the  gift  so  as  to  introduce  trusts  in  favor 
of  persons  not  objects,  the  original  gift  is  good,  and  the  subsequent 
restrictions,  so  far  as  in  favor  of  persons  not  objects,  void.*®  Where 
the  donee  of  a  power  makes  an  appointment  giving  a  benefit  to  a 
stranger  to  the  power,  and  also  to  a  person  who  is  entitled  in  default 
of  appointment,  the  latter  person  is  put  to  his  election  whether  he 
will  take  under  the  appointment  or  by  default  of  appointment.*^  It 
is  settled  that  in  equity  a  valid  appointment  may  be  made  to  persona 
not  objects  of  the  power,  with  the  approbation  of  the  real  object  of 
the  power.  Hence  a  power  to  appoint  among  children  may  be 
exercised  in  favor  of  grandchildren  by  a  single  deed  executed  by  the 
donee  of  the  power  with  concurrence  of  the  child  who  is  the  parent 
of  the  grandchildren.* 

Estate  Appointed 

36.  In  General. — The  donee  of  a  power  may  convey  a  fee,  if 
authorized  by  the  terms  of  his  power,  *  although  by  the  instrument 
creating  it  he  has  himself  only  an  estate  for  life.*  Accordingly  a 
power  to  dispose  of  property  by  appointment  or  devise,  and  to  have, 
receive,  take,  and  enjoy  all  the  interest,  rents,  and  profits  of  the  prop- 
erty to  the  donee's  own  use,  or  to  that  of  such  persons  as  she  might 
from  time  to  time  appoint  or  to  such  persons  as  she,  by  her  last  will 
and  testament,  might  devise  or  will  the  same  to,  and  in  default  of 
such  appointment  or  devise,  then  the  estate  and  premises  aforesaid 
to  go  to  those  who  might  be  entitled  thereto  by  legal  distribution, 
enables  the  donee  to  convey  the  whole  fee,  under  the  power,  and  not 
merely  the  annual  interest,  rents  and  profits.*  The  doctrine  that 
a  person  having  the  power  of  appointment  as  to  lands  may  exercise 

18.  Brudesell  v.  Elever,  1  East.  442,  1.  White  v.  St.  Barbe,  1  Ves.  &  B. 
7  Ves.  Jr.  382,  6  Rev.  Rep.  310,  21  399,  12  Rev.  Rep.  246,  21  Eng.  Rul. 
Eng.  Rul.  Cas.  462.  Cas.  498  and  note. 

19.  Carver  v.  Bowles,  2  Rnss.  &  M.  2.  Hall  v.  Bliss,  118  Mass.  654,  19 
301,  34  Rev.  Rep.  102,  21  Eng.  Rul.  Am.  Rep.  476. 

Cas.  425  and  note.  3.  Ladd  v.  Ladd,  8  How.  10,  12  U, 

20.  Wliistler  v.  Webster,  2  Ves.  Jr.    S.  (L.  ed.)  967.  * 
367,  2  Rev.  Rep.  260,  21  Eng.  Rul. 

Cas.  505. 
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it  by  subjecting  the  lands  to  the  payment  of  sums  of  money  to  various 
members  of  the  class  to  whom  appointment  may  be  made  seems  to 
have  been  settled  at  an  early  date.*  As  a  natural  corollary  to  this 
doctrine,  it  has  been  further  held  that  a  power  to  appoint  land  may 
be  executed  by  a  devise  of  the  land  to  trustees  to  sell  and  divide  the 
proceeds  among  the  appointees.^  A  general  power  of  appointment 
for  the  use  of  the  donee  also  may  be  executed  by  a  mortgage.*  In 
determining  the  nature  of  the  estata  created  in  the  execution  of  a 
power  the  same  rules  of  construction  are  applicable  as  apply  to  any 
estate  created  by  an  instrument  such  as  was  employed  in  the  execu- 
tion, regardless  of  the  nature  of  the  instrument  by  which  the  power 
was  created.'  A  direction  to  a  trustee  holding  the  legal  title  to 
convey  to  such  uses  as  the  donee  of  the  power  shall  appoint  by  will, 
and  in  default  of  appointment  of  will  to  convey  to  A  for  life,  and 
at  the  death  of  A  to  convey  to  B  in  fee,  vests  a  life  estate  in  A  with 
remainder  to  B  subject  to  the  donee's  right  of  disposal  by  will.® 

37.  Limited  Estates. — It  is  well  settled  law  that,  under  a  general 
power  to  appoint  an  estate  in  fee,  the  donee  may  appoint  a  lesser  or 
qualified  estate  in  the  property,  and  that  it  is  not  necessary  to  execute 
the  power  in  its  entirety  and  to  its  full  extent.  This  is  held  upon 
the  principle  that  the  lesser  is  included  in  the  greater.  It  is  not 
an  excessive  exercise  of  the  power,  but  a  partial  execution  of  it,  which 
has  always  been  held  to  be  valid.*  Accordingly  under  a  power  to 
appoint  a  fee  the  donee  may  appoint  a  life  estate  with  a  power  to 
appoint  a  fee,^^  and  where  there  is  a  power  to  grant  personal  prop- 
erty as  a  gift,  the  donee  may  loan  the  property  under  the  power.  *^ 
The  donee  of  an  absolute  power  also  may  appoint  a  trust  estate.** 
But  where  an  appointment  is  to  be  made  of  a  particular  estate,  or 
in  a  certain  manner,  and  in  no  other  way,  the  negative  words  must 
control,  and  the  donee  is  not  permitted  to  appoint  a  different  estate, 
or  in  any  other  manner.*'  Again,  where  a  .power  to  appoint  is 
limited  in  favor  of  a  class,  who  cannot  be  designated  at  the  time 
of  creating  the  power,  and  it  turns  out  that  there  is  but  one  member 

4.  Monjo  V.  Woodhouse,  185  N.  Y.    Tenn.  544,  86  S.  W.  713,  4  Ann.  Cas. 
295,  78  N.  E.  71,  7  Ann.  Cas.  135  and   1189  and  note. 

note,  6  L.R.A.(N.S.)  746  and  note.  10.  Mays  v.  Beech,  114  Tenn.  544, 

5.  Note:  6  L.R.A.(N.S.)   748.  86  S.  W.  713,  4  Ann,  Cas.  1189  and 

6.  Lancaster    v.    Dolan,    1    Rawle  note. 

(Pa.)   231,  18  Am.  Dec.  625;  Con^eU  11.  Ewing  v.  Handley,  4  Litt.  (Ky.) 

V.  Dunton,  7  Pa.  St.  530,  49  Am.  Dec.  346,  14  Am.  Dec.  140. 

489.  12.  Lawrence's  Estate,  136  Pa.  St, 

7.  Thompson  v.  Garwood,  3  Whart.  354,  20  Atl.  521,  20  A.  S.  R.  925,  11 
(Pa.)  287,  31  Am.  Dec.  502.  L.R.A.  85. 

8.  Bowen  v.  Chase,  94  U.  S.  812,  24  Note:  64  L.R.A.  903. 

U.  S.  (L.  ed.)  184.  13.  Butler  v.   Huestis,  68  III.  594, 

9.  Butler  v.  Huestis,  68  111.  594,  18   18  Am.  Rep.  589. 

Am.   Rep.   589 j   Mays  v.   Beech,   114       Note:  4  Ann.  Cas.  1191. 
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of  the  class,  the  donee,  in  appointing  to  the  sole  member  of  the  class, 
cannot  limit  his  estate  though  the  power  is  to  appoint  to  such  mem- 
bers and  for  such  estates  as  the  donee  sees  fit.** 

38.  Creation  of  Perpetuities. — ^The  general  principle  is  that  every 
power  the  direct  object  of  which  is  to  create  a  perpetuity  is  absolutely 
void.  In  every  case,  the  execution  of  the  power,  being  distinct  from 
the  power  itself,  must  conform  to  the  requisition  of  the  rule  against 
perpetuities,  or  run  the  hazard  of  being  avoided.**  The  courts  will 
not  permit  the  execution  of  a  power  where  the  eflfect  will  be  to 
create  an  estate  obnoxious  to  the  rule  against  perpetuities.**  To 
determine  whether  the  execution  of  a  power  infringes  against  the 
rule  against  perpetuities  it  is  necessary  to  consider  the  execution 
as  though  contained  in  the  instrument  creating  the  power,  and  then 
see  whether  the  power  of  alienation,  if  created  by  the  donor  in  the 
original  instrument,  would  by  any  possibility  extend  beyond  the 
prohibited  time.*'  This  rule,  however,  has  been  said  to  apply  only 
to  limited  powers,  and  not  to  a  general  power  under  which  the 
donee  may  appoint  to  whomsoever  he  may  choose,  including  himself, 
as  in  such  a  case  he  is  practically  the  owner  and  the  degree  of  remote- 
ness is  measured  from  the  time  of  the  execution  of  the  power.  A 
power  to  appoint  by  will,  however,  is  a  limited  or  special  power 
within  this  rule.*®  Where  a  power  is  itself  valid,  in  not  transgressing 
the  rule,  the  donee,  in  executing  it,  may  go  beyond  the  proper  bound- 
ary. Equity  in  such  case,  being  guided  by  the  power,  will  treat  the 
excess  as  surplusage  and  void,  but  only  where  the  portion  which 
exceeds  the  boundary  of  perpetuity  be  definite  and  ascertained,  or 
can  be  rendered  so.*®  Where  a  power  to  lease  is  given  to  a  named 
person,  but  not  to  his  successors  in  trust,  the  power  is  not  objection- 
able as  creating  a  perpetuity.*®  And  a  donee  of  a  power  may  appoint 
to  his  children  for  life,  though  the  children  were  not  in  being  at 
the  time  of  the  creation  of  the  power.* 

39.  Lapse  and  Revocation  of  Appointment. — ^The  usual  rules  which 
apply  to  the  lapse  of  legacies  given  by  a  will '  apply  with  full  force 
to  wills  executing  powers  of  appointment,  so  that  where  an  appoint- 
ment is  made  by  will  in  favor  of  one  who  predeceases  the  testator 

14.  Pepper's  Appeal,  120  Pa.  St.  (Pa.)  287,  31  Am.  Dec.  502;  Law- 
236,  13  Atl.  929,  6  A.  S.  R.  702.  rence's  Estate,  136  Pa.  St.  354,  20  Atl. 

15.  Barnum  v.  Bamum,  26  Md.  119,  521,  20  A.  S.  E.  925,  11  L.R.A.  85 
90  Am.  Dec.  88.  and  note. 

16.  Morse  v.  Hackensack  Sav.  Bank,  19.  Bamum  v.  Bamum,  26  Md.  119, 
47   N.  J.  JEq.   279,   20  Atl.   961,    12   90  Am.  Dec.  88. 

L.R.A.  62:  See  Perpetuities,  ante,  20.  Collins  v.  Foley,  63  Md.  158,  52 
par.  27.  Am.  Rep.  505. 

17.  Graham  v.  Whitridge,  99  Md.  1.  Lawrence's  Estate,  136  Pa.  St. 
248,  57  Atl.  609,  58  Atl.  36,  66  L.R.A.  354,  20  Atl.  521,  20  A.  S.  R.  925,  11 
408.  L.R.A.  85. 

18.  Thompson  v.  Garwood,  3.  Whart.       2.  See  Wills. 
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the  appointment  lapses.'  And  where  a  power  of  appointment  by  deed 
or  will  is  executed  by  will,  and  subsequently  by  deed,  the  deed  oper- 
ates as  a  revocation  of  the  appointment  by  the  will.  Again,  where 
there  is  a  power  of  revocation  and  appointment  by  a  new  deed,  and 
there  is  a  revocation  by  deed,  without  a  new  appointment,  a  subse- 
quent appointment  by  will  is  valid.* 

Exclusive,  Illusory  or  Fraudulent  Appointment 

40.  Nonexclusiveness  of  Powers. — At  common  law  if  the  donor 
of  a  power  of  appointment  by  will  has,  in  the  instrument  creating 
the  power,  designated  a  class  of  persons  among  whom  the  subject 
of  the  power  is  to  be  appointed,  the  provisions  of  a  will  which  excludes 
any  of  the  class  will  not  be  a  valid  execution  of  the  power.*  Of 
course  if  the  donor  provided  that  there  might  be  exclusions,  there 
is  no  objection  to  tlie  execution  of  a  power  in  favor  of  less  than  all 
of  the  class.  Parliament  finally  interfered  in  England  and  legalized 
exclusions,  but  in  the  absence  of  statutes  in  this  country  the  doctrine 
of  the  common  law  has  been  followed.*  There  can  be  no  doubt  that 
where  a  donee  is  given  a  power  to  appoint  to  all  or  any  one  or  more 
of  a  class,  he  may  appoint  to  one  or  more  to  the  exclusion  of  the 
others.'  But  where,  at  the  time  a  power  is  executed,  there  is  but 
one  member  of  the  class  in  whose  favor  the  power  may  be  exercised, 
there  can  be  but  one  distribution,  and  that  to  the  sole  member  of 
the  class.*  And  where  several  parcels  of  land  were  given  to  a  person 
for  life,  with  remainder  to  a  class  named,  a  power  to  allot  the  said 
lands  between  the  members  of  the  class  as  the  life  tenant  may  think 
proper  has  been  deemed  merely  a  power  to  make  equal  partition 
between  the  members  of  the  class.* 

41.  Illusory  Appointments. — From  the  common  law  rule  as  to  the 
nonexclusive  nature  of  powers  in  favor  of  a  class  named,  stated  in 
the  preceding  paragraph,  arose  the  doctrine  of  illusory  appointments. 
While  the  donee  of  a  power  was  required  to  execute  it  in  favor  of 
all  the  members  of  the  class  for  whose  benefit  it  was  created,  yet  at 
law  it  was  immaterial  how  substantial  the  appointment  was,  if 
all  were  provided  for  in  the  appointment. ^^  Courts  of  chancery,  how- 
ever, at  an  early  date  interfered  with  an  appointment  of  a  merely 
nominal  sum  as  a  share,  on  the  ground  that  a  fraud  had  been  per- 

8.  Marlboroui^h  v.  Godolphin,  2  Ves.  7.  Cruse  v.  McKee,  2  Head  (Tenn.) 

61,  21  Eng:.  Rul.  Cas.  397.  1,  73  Am.  Rep.  180. 

4.  Note:  64  L.R.A.  905,  906.  Note:   L.R.A.1916D  498 ^t  seq. 

5.  Barrett  v.  ]^arrett,  166  Ky.  411,  8.  Pepper's  Appeal,  120  Pa.  St.  235, 
179  S.  W.  396,  L.R.A.1916D  493  and  13  Atl.  929,  6  A.  S.  B.  702. 

note.  9.  Ft.  Jefferson  Imp.  Co.  v.  Du  Poy- 

Note :  64  L.R.A.  899.  ster,  108  Kv.  792,  51  S.  W.  810,  48 

6.  Notes:  L.R.A.1910D  498  et  seq.;    L.R.A.  537. 

21  Eng.  Rul.  Cas.  533.  10.  Note :   L.R.A.1916D  499. 
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pctrated  on  the  donor  of  the  power.  They  held  such  an  appointment 
illusory  and  invalid.^^  At  first  the  courts  interfered  in  all  cases  unless 
the  shares  were  equal,  but  subsequently  this  practice  was  abandoned 
and  the  court  interfered  only  where  the  share  appointed  was  merely 
nominal.  In  England  where  the  doctrine  of  illusory  appointments 
originated  it  has  frequently  been  condemned,^*  and  it  was  there  ab- 
rogated by  statute  in  1830.^'  It  has  also  been  condemned  in  this 
country,**  and  has  been  rejected  by  some  courts,**  though  other  courts 
have  adopted  it.**  Even  under  the  common  law  doctrine  an  appoint- 
ment to  a  husband  for  life  with  remainder  to  the  wife,  if  she  survived, 
was  held  not  illusory  as  to  the  wife,  as  her  husband  in  any  event  would 
be  entitled  to  the  usufruct  for  life.*' 

42.  Fraudulent  Appointments. — There  is  no  doubt  that  a  person 
having  a  power  must  execute  it  in  good  faith  for  the  end  and  purposes 
designed,  or  the  act  of  execution  will  be  void.  A  court  of  equity  will 
guard  the  exercise  of  these  powers  so  as  to  prevent  any  fraud  on  the 
donor.  In  all  cases  where  a  discretion  is  given  in  the  selection  of  the 
objects  among  a  class,  good  faith  must  be  observed,  and  if  discrimi- 
nations are  made  to  secure  advantage  to  the  trustee  himself,  or  a 
stranger,  his  act  will  be  held  vicious  and  corrupt.*®  Where  a  power 
of  appointment  is  given  to  a  person  for  the  benefit  of  others,  any 
transaction  between  the  donee  of  the  power  and  the  beneficiaries 
in  pursuance  of  which  the  donee  of  the  power  is  to  exercise  the 
appointment  for  his  own  benefit  will  vitiate  such  an  appointment.** 
If  there  be  a  secret  understanding  that  the  appointee  shall  assign 
a  part  of  the  fund  to  a  stranger,  or  pay  the  debts  of  the  appointor  or 
loan  him  the  fund,  the  appointment  would  thereby  be  vitiated  and 
declared  void.*^  On  similar  principles,  where  a  donee  exercises  a 
power  in  favor  of  one  whom  he  believes  to  be  in  extremis,  and 
whose  heir  he  is,  the  appointment  is  void.*    But  where  the  transac- 

11.  Barrett  v.  Barrett,  166  Ky.  411,  336,  2  Rev.  Rep.  236,  21  Eng.  Rul. 
179  S.  W.  396,  L.R.A.1916D  493  and   Cas.  356. 

note;  Cruse  V.  McKee,  2  Head  (Tenn.)  18.  Cruse     v.     McKee,     2     Head 

1,  73  Am.  Dee.  186.  (Tenn.)  1,  73  Am.  Dec.  186. 

Note :  64  L.R. A.  902.  19.  Mon jo  v.  Woodhouse,  185  N.  Y. 

12.  Note :  L.R.A.1916D  501,  502.  295,  78  N.  E.  71,  7  Ann.  Cas.  135  and 

13.  Notes:    L.R.A.1916D    502;    21  note,   6  L.R.A.(N.S.)    746;   M'Queen 
Eng.  Rul.  Cas.  533.  v.  Farquhar,  11  Ves.  Jr.  467,  8  Rev. 

14.  Note:  L.R.A.1916D  505.  Rep.  212,  21  Eng.  Rul.  Cas.  505;  Cun- 

15.  Notes:    64   L.R.A.   903;   Li.R.A.  inghame  v.  Anstruther,  L.  R.  2  H.  L. 
1916D  505.  Sc.  223,  21  Eng.  Rul.  Cas.  512. 

16.  Barrett  v.  Barrett,  166  Ky.  411,  Note :  64  L.R.A.  910. 

179  S.  W.  396,  L.R.A.1916D  493.  And  20.  Cruse     v.     McKee,     2     Head 

see  Cruse  v.  McKee,  2  Head  (Tenn.)  (Tenn.)  1,  73  Am.  Dec.  186. 

1,  73  Am.  Dec.  186,  apparently  ap-  1.  McQueen   v.    Farquhar,   11   Ves* 

proving  the  doctrine.  Jr.  467,  8  Rev.  Rep.  212,  21  Eng.  BuL 

17.  Bristow  V.  Warde,  2  Ves.  Jr.  Cas.  505. 
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tion  does  not  appear  on  the  title,  the  court  will  not  act  on  a  mere 
suspicion,  especially  where  a  purchaser  for  value  is  concerned.* 
Where  the  exercise  of  undue  marital  influence  by  a  husband  on  his 
wife  is  set  up  as  a  ground  of  avoiding  an  appointment  by  her,  fraud 
must  be  proved  and  will  not  be  presumed.' 

IV.  Extinguishment 

43.  In  General. — ^Collateral  powers  do  not  partake  of  the  nature  of 
rights  or  title,  hence  they  cannot  be  released,  but  it  seems  to  be  settled 
that  a  power  coupled  with  an  interest  may  be  released.*  It  is  only 
consonant  with  principles  of  fair  dealing  and  common  sense  that  any 
conduct  by  the  donee  of  a  power  which  in  good  faith  precludes  him 
from  making  an  appointment  should  have  the  effect  of  an  estoppel. 
Any  dealing  with  the  estate  by  the  donee  of  the  power  inconsistent 
with  its  exercise  by  which  the  rights  of  others  are  affected  puts  an 
end  to  the  power.  Such  a  case  exists  where  a  life  tenant  with  power 
of  disposal  mortgages  the  fee  by  an  instrument  with  covenants  of 
warranty.*  Where,  however,  a  donee  alienates  the  property  over 
which  the  power  exists  and  the  power  can  still  be  exercised  without 
derogating  from  his  grant,  there  is  no  estoppel.*  In  case  of  a  power 
of  sale  over  lands  the  execution  of  the  power  as  to  part  of  the  lands 
does  not  extinguish  the  power ;  it  may  subsequently  be  executed  as  to 
the  balance  of  the  lands.'  But  where  such  a  power  includes  a  power 
to  sell  for  ground  rent,  a  sale  of  the  entire  premises  for  a  ground  rent 
extinguishes  the  power,  and  the  donee  cannot  subsequently  under  the 
power  extinguish  the  ground  rent.®  Where  the  owner  of  lands  gives 
to  another  a  power  to  convey  an  easement  with  reference  thereto,  and 
such  power  is  not  coupled  with  an  interest,  such  power  does  not  sur- 
vive, nor  can  it  be  exercised  after,  a  conveyance  of  the  land  which  is 
to  be  subjected  to  such  easement.*  Again,  where  the  object  of  a  power 
has  been  defeated,  as  where  it  was  created  to  be  exercised  for  the  benefit 
of  a  third  person  who  has  since  died,  the  power  is  extinguished.^® 

44.  Death  of  Donee. — It  seems  to  be  settled  that  a  naked  powei 
given  to  joint  donees  is  extinguished  by  the  death  of  one  of  the  donees, 

2.  M'Queen  v.  Farquhar,  11  Ves.  Jr.  195,  14  Am.  Dec.  458;  Ex  parte  El- 
467,  8  Rev.  Rep.  212,  21  Eng.  Rul.  Cas.  liott,  5  Whart.  (Pa.)  524,  34  Am. 
505.  Dec.  572. 

8.  Ladd  v.  Ladd,  8  How.  10,  12  U.  8.  Ex  parte  Elliott,  5  Whart.  (Pa.) 
S.  (L.  ed.)  967.  524,  34  Am.  Dec.  572. 

4.  Haslen  v.  Kean,  4  N.  C.  700,  7  9.  Fisher  v.  Fair,  34  S.  C.  203,  13 
Am.  Dec.  718.  S.  E.  470, 14  L.R.A.  333. 

6.  Langley  v.  Conlan,  212  Mass.  135,  10.  Cotton  v.  Burkelman,  142  N.  Y. 
98  N.  E.  1064,  Ann.  Cas.  1913C  421  160,  36  N.  E.  890,  40  A.  S.  R.  584; 
and  note.  In  re  Cotton,  19  Ch.  D.  624,  51  L,  J. 

6.  Note:  Ann.  Cas.  1913C  425.  Ch.  514,  46  L,  T.  N.  S.  813,  30  W.  R. 

7.  Wilson  V.  Troup,  2  Cow.  (N.  Y.)    610,  21  Eng.  Rul.  Caa.  586  and  note. 
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though  this  is  not  true  of  a  power  coupled  with  an  interest.^^  A  power 
coupled  with  a  trust,  if  not  executed  before  the  death  of  the  trustee, 
also  is  extinguished  at  law,  but  the  trust  is  held  in  equity  to  survive 
and  a  trustee  will  be  appointed  to  execute  the  same.^*  Where  a  will 
creating  a  power  of  disposal  by  will  provides  that  if  the  donee  pre- 
deceases the  donor  the  property  subject  to  the  power  shall  be  delivered 
to  the  donee^s  executor,  this  is  a  direct  gift  in  accordance  with  the 
donee's  will  where  the  donor  survives  the  donee.^' 

45.  Death  of  Donor. — ^A  mere  naked  authority  or  power  expires 
with  the  life  of  the  person  who  gave  it,^*  but  a  power  coupled  with  an 
interest  is  not  extinguished  by  the  death  of  the  donor.**  The  interest, 
however,  must  be  in  the  thing  itself,  it  must  be  engrafted  on  an 
estate,  and  it  is  not  enough  that  it  be  an  interest  in  the  proceeds  to 
be  produced  by  an  exercise  of  the  power.**  Under  this  rule  where 
a  mortgage  gives  the  mortgagee  an  interest  in  the  mortgaged  premises 
a  power  of  sale  therein  contained  survives  after  the  death  of  the  mort- 
gagor,*^ though  it  is  otherwise  where  the  power  is  deemed  one  not 
coupled  with  an  interest,*®  or  where  the  statutes  relating  to  admin- 
istration on  the  mortgagor's  estate  are  such  as  to  preclude  an  exercise 
of  the  power.** 

11.  Babcock  v.  Farwell,  245  111.  14,  Organized  Charities  Ass'n  v,  Mansfield, 
91  N.  E.  683,  137  A.  S.  R.  284,  19  82  Conn.  504,  74  Atl.  781, 135  A.  S.  R. 
Ann.  Cas.  74;  Mallet  v.  Smith,  6  Rich.  285;  Frank  v.  Colonial,  etc.,  Mortg. 
Eq.  (S.  C.)  12,  60  Am.  Dec  107.  See  Co.,  86  Miss.  103,  38  So.  340,  4  Ann. 
supra,  par.  19.  Cas.  54  and  note,  70  L.R.A.  135;  Ber- 

12.  Fontain  v.  Ravenel,  17  How.  gen  v.  Bennett,  1  Caines  Cas.  (N.  Y.) 
369,  15  U.  S.  (L.  ed.)  80;  Cameron  v.  1,  2  Am.  Dec.  281. 

Hicks,  141  N.  C.  21,  53  S.  E.  728,  7  Note:  39  Am.  Dec.  82. 

Li.R.A.(N.S.)  407;  Faulkner  v.  Davis,  A  contrary  opinion  was   expressed 

18  Grat.  (Va.)  651,  98  Am.  Dec.  698.  in  Frederick's  Appeal,  52  Pa.  St.  338, 

13.  In  re  Piffard,  111  N.  Y.  410,  18  91  Am.  Dec.  159,  on  the  ground  that 
N.  E.  718,  2  L.R.A.  193.  the  donee  could  not  act  in  the  donor's 

14.  Hunt  V.  Rousmanier,  8  Wheat,  name  in  such  a  case. 

174,  6  U.  S.  (L.  ed.)  589;  Mansfield  v.  16.  Hunt  v.  Rousmanier,  8  Wheat. 

Mansfield,  6  Conn.  559,  16  Am.  Dec.  174,  6  U.  S.  (L.  ed.)  589;  Mansfield  v. 

76 ;  Organized  Charities  Ass'n  V.  Mans-  Mansfield,  6  Conn.  559,  16  Am.  Dec. 

field,  82  Conn.  504,  74  Atl.  781,  135  76;     Organized     Charities     Ass'n     v. 

A.  S.  R.  285;  Frank  v.  Colonial,  etc.,  Mansfield,  82  Conn.  504,  74  Atl.  781, 

Mortg.  Co.,  86  Miss.  103,  38  So.  340,  135  A.  S.  R.  285. 

4  Ann.  Cas.  54,  70  L.R.A.  135 ;  Bergen  Note :  39  Am.  Dec.  82. 

V.  Bennett,  1  Caines  Cas.  (N.  Y.)  1,  17.  Frank  v.   Colonial,  etc.,  Mortg. 

2  Am.  Dec.  281;  Doe  v.  Smith,  46  N.  Co.,  86  Miss.  103,  38  So.  340,  4  Ann. 

C.  135,  59  Am.  Dec.  581.  Cas.  54  and  note,  70  L,R.A.  135  and 

Note:  39  Am.  Dec.  81,  83.  nolo. 

15.  Himt  V.  Rousmanier,  8  Wheat.  18.  Hunt  v.  Rousmanier,  8  Wheat. 
174,  5  U.  S.  (L.  ed.)  589;  Norton  v.  174,  5  U.  S.   (L.  ed.)  589. 
Whitehead,  84  Cal.  263,  24  Pac.  154,  Note:  70  L.R.A.  140. 

18  A.  S.  R.  172;  Mansfield  v.  Mans-  19.  Notes:  39  Am,  Dec.  82;  70 
field,  6  Conn.  559,  16  Am.  Dec.  76;   L.R.A.  141. 
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46.  Revocation. — There  seems  to  be  no  doubt  that  a  power  coupled 
with  an  interest  cannot  be  revoked,**  but  the  interest  required  is  an 
interest  in  the  subject  of  the  power  and  not  an  interest  in,  that  which 
is  to  be  produced  by  the  exercise  of  the  power.*  A  naked  power  or 
authority,  however,  is  revocable  at  pleasure.-  Tn  some  jurisdictions 
even  a  power  coupled  with  an  interest  is  revocable  so  far  as  it  relates 
to  prosecuting  suits  in  the  name  of  the  donor  of  the  power.*  Frequent- 
ly, in  the  case  of  a  settlement  by  a  husband  for  the  benefit  of  his 
wife,  a  power  to  revoke  and  appoint  to  other  uses  is  reserved.  Such 
A  reservation  does  not  affect  the  vesting  of  title,  and  the  power  is 
not  an  interest  in  the  property  which  can  be  transferred  to  another, 
be  sold  on  execution,  or  be  devised  by  will.* 

V.  Equitable  Control 

47.  Aiding  Defective  Execution  or  Nonexecution  of  Power. — A 
court  of  equity  will  aid  the  defective  execution  of  a  power,*  not  only 
in  favor  of  purchasers  and  creditors,  but  also  in  favor  of  a  wife  and 
children,*  and  it  is  immaterial  that  the  defective  execution  arose  from 
a  mistake  of  law.''  Also  wliere  there  has  been  an  excessive  execution 
of  a  power  a  court  of  equity  will  aid  this  as  a  defective  execution.* 
Accordingly  where  a  power  of  sale  is  vested  in  joint  donees,  as  execu- 
tors, and  one  executes  the  same  for  a  valuable  consideration,  the  court 
may  aid  the  execution  and  perfect  the  title,*  especially  where  tho 
sale  was  concurred  in  by  all,  but  the  conveyance  made  by  one.** 
Again,  where  for  the  purpose  of  equalizing  an  appointment  a  done^ 
directs  a  charge  on  the  lands  of  an  appointee,  without  authority,  a 

20.  Missouri  v.  Walker,  125  U.  S.  Nevada  Lake  Water,  etc.,  Co.,  32  Cal. 
339,  8  S.  Ct,  929,  31  U.  S.  (L.  ed.)  639,  91  Am.  Dec.  602 ;  Monjo  v.  Wood- 
769;  Wassell  v.  Reardon,  11  Ark.  705,  house,  185  N.  Y.  295,  78  N.  E.  71,  7 
54  Am.  Dec.  245;  Mansfield  v.  Mans-  Ann.  Cas.  135,  6  L.R.A.(N.S.)  746; 
Iieia,  6  Conn.  559,  16  Am.  Dec.  76;  Haslen  v.  Kean,  4  N.  C.  700,  7  Am. 
Cranston  v.  Crane,  97  Mass.  459,  93  Dec.  718;  Williams  v.  Cudd,  26  S.  C. 
Am.  Dec.  106;  Hall  v.  Bliss,  118  Mass.  213,  2  S.  E.  14,  4  A.  S.  R.  714. 
554,  19  Am.  Rep.  476;  Bergen  v.  Ben-  Notes:  41  Am.  Dec.  705;  21  Eng*. 
nett,  1  Caines  Cas.  (N.  Y.)  1,  2  Am.   Rul.  Cas.  394. 

Dec.  281  and  note;  Frederick's  Appeal,       6.  Hervey  v.  Hervey,  1  Atk.  661,  21 
52  Pa.  St.  338,  91  Am.  Dec.  159.         Eng.  Rul.  Cas.  379. 

1.  Missouri  v.  Walker,  125  U.  S.  7.  Love  v.  Sierra  Nevada  Lake  Wa- 
339,  8  S.  Ct.  929,  31  U.  S.  (L.  ed.)  ter,  etc.,  Co.,  32  Cal.  639,  91  Am.  Dec. 
769.  602. 

2.  Mansfield  v.  Mansfield,  6  Conn.  8.  Bamum  v.  Bamum,  26  Md.  119, 
559, 16  Am.  Dec.  7il  90  Am.  Dec.  88;  Horvey  v.  Hervey,  1 

3.  Mansfield  v.  Mansfipld,  6   Conn.   Atk.  561,  21  Eng.  Rul.  Cas.  379. 
559,  16  Am.  Dec.  76.  9.  Roberts    v.     Stanton.     2    Munf. 

4.  Jones  v.  Clifton,  101  U.  S.  225,    (Va.)  129,  5  Am.  Dec.  463. 

25  U.  S.  (L.  ed.)  908.  10.  Brown    v.   Doherty,   185   N.   Y. 

5.  Fontain  v.  Ravenel,  17  How.  3G9,   383,  78  N.  E.  147,  113  A.  S.  R.  915. 
15  U.  S.   (L.  ed.)   80;  Love  v.  Sierra 
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court  of  equity  may  carry  out  the  intent  of  the  donee  by  substituting 
an  unobjectionable  provision  which  will  secure  the  same  end.^*  fi 
is  clear  ^at  if  the  power  ought  to  be  executed  by  deed,  but  it  is  exe- 
cuted by  a  will,  the  defective  execution  will  be  aided.  But  if  the  power 
ought  to  be  executed  by  a  will,  and  the  donee  should  execute  a  con- 
veyance of  the  estate  by  a  deed,  it  will  be  invalid.^*  Where,  however, 
there  has  been  no  execution  or  attempted  execution  of  a  power,  a  court 
of  equity  cannot  aid  in  its  execution,  even  with  the  aid  of  proof  of 
an  intention  to  execute.^'  It  is  not  sufficient  that  there  should  be  a 
mere  floating  and  indefinite  intention  to  execute  the  power,  without 
some  steps  to  give  it  legal  effect.  Some  steps  must  be  taken,  or  some 
acts  done,  with  this  sole  and  definite  intention,  and  be  such  as  are 
properly  referable  to  the  power.^"*  And  a  court  of  equity  will  not  re- 
lieve against  a  defect  consisting  in  an  omission  or  disregard  of  an  essen- 
tial condition  of  the  power.^*  There  is  authority,  however,  to  the  effect 
that  where  a  person  having  power  over  an  estate,  whether  ownership 
or  not,  in  discharge  of  moral  or  natural  obligations,  shows  an  intention 
to  execute  such  power,  the  court  will  operate  upon  the  conscience  of 
the  heir,  to  make  him  perfect  this  intention. *•  Where  a  power  exists 
to  appoint  to  one  or  more  of  a  class,  and  the  power  has  been  par- 
tially executed  in  favor  of  some  but  not  all  of  the  class,  a  court  of 
equity  cannot,  on  a  distribution  between  the  members  of  the  class 
as  in  case  of  a  failure  to  appoint,  produce  equality  by  compelling  those 
in  whose  favor  the  power  has  been  executed  to  account  for  the  property 
received,  but  there  must  be  an  equal  distribution  of  the  remainder.^' 
48.  Compelling  Execution  of  Power. — There  are  many  cases  in 
which  discretionary  powers  are  also  trust  powers,  which  can  and  will 
be  enforced  by  a  court  of  chancery.  And  although  that  court  will 
never  interfere  with  the  exercise  of  a  discretion  which  has  been  con- 
ferred by  the  author  of  a  trust,  so  long  as  it  is  fairly  exercised,  yet 
there  are  many  cases  in  which  the  court  will  prevent  its  improper 
exercise,  and  will  itself  exercise  it  when  the  person  on  whom  it  is 
conferred  refuses  to  do  so,  or  is  prevented  by  death  or  otherwise  from 
doing  so.  The  case  in  which  a  husband  by  his  will  gives  property  to 
his  wife  during  her  life  in  trust  for  the  support  of  herself  and  her 
children,  according  to  her  discretion,  is  a  familiar  case  of  this  kind.^* 

11.  Monjo  V.  Woodhouse,  185  N.  Y.  vey,  1  Atk.  561,  21  Eng.  Rul.  Cas.  379. 
295,  78  N.  E.  71,  7  Ann.  Cas.  135,  6  14.  Mitchell  v.  Denson,  29  Ala.  327, 
Ii.RA.(N.S.)  746.  65  Am.  Dec.  403. 

12.  Bentham  v.  Smith,  Cheves  Eq.  15.  Note:  21  Eng.  Rul.  Cas.  394. 
(S.  C.)  33,  34  Am  Dec.  599.  16.  Chapman  v.  Gibson,  3  Bro.  C. 

Note :  21  Eng.  Rul.  Cas.  394.  C.  229,  21  Eng.  Rul.  Cas.  390. 

13.  Mitchell  v.  Denson,  29  Ala.  327,  17,  Cruse  v.  McKee,  2  Head 
65  Am.  Dec.  403;  Wilkinson  v.  Getty,    (Tenn.)  1,  73  Am.  Dec.  186. 

13  la.  157,  81  Am.  Dec.  428;  Loosing       18.  Faulkner    v.    J)avis,    18    Grat 
V.  Loosing,  85  Neb.  66, 122  N.  W.  707,    (Va.)  651,  98  Am.  Dec.  698. 
25  L.R.A.(N.S.)  920;  Hervey  v.  Her- 
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Under  the  New  York  statute  trust  powers  are  imperative  and  their 
execution  may  be  compelled  in  equity,  unless  their  execution  or  non- 
execution  is  made  expressly  to  depend  on  the  will  of  the  grantee.**  A 
court  of  equity  will  not,  however,  compel  the  execution  of  a  mere  naked 
power.** 

19.  Tilden  v.  Green,  130  N.  Y.  29,       20.  Fontain  v.  Ravenel,  17  How.  369, 
28  N.  E.  880,  27  A.  S.  R.  487,  14   15  U.  S.  (L.  ed.)  80. 
L.R.A.  33. 


PRECEDENTS 

See  CouBTS,  vol.  7,  p.  1000. 


PRELIMINARY  EXAMINATION 

See  Criminal  Law,  voL  8,  p.  104. 


PREMATURE  SUITS 

See  Actions,  vol.  1,  p.  340. 


PRESCRIPTION 

See  Adverse  Possession,  vol.  1,  p.  682;  Easements,  vol.  9,  p.  77L 


PRESUMPTIONS 

Soe  Evidence,  vol.  10,  p.  867. 
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PRINCIPAL   AND   AGENT 

I.  Natukb  and  Existence  of  Relation 
II.  Bights  and  Duties  of  Parties  Inter  Sb 

III.  Representation  of  Principal  by  Agent 

IV.  Liability  for  Agent's  Acts  Generally 

V.  Express,  Implied  and  Apparent  Authority 
VI.  Powers  Relating  to  Particular  Matters 
VII.  Powers  of  Attorney 
yill.  Nondisclosure  of  Principal 
IX.  Unauthorized  Acts  of  Agent 
X.  Ratification  of  Unauthorized  Acts 
XI.  Penal  and  Criminal  Responsibility 


I.  Nature  and  Existence  of  Relation 

1.  Definition  of  Agency  or  Representation 

2.  Distinctions  between  Agency  and  Other  Legal  Relations 

3.  Persons  Having  Capacity  to  Appoint  Agents 

4.  Persons  Having  Capacity  to  Act  as  Agents 

5.  Creation  of  Relation;  Intention;  Oral  Authorization 

6.  Evidence  of  Agency;  Province  of  Court  and  Jury 

7.  Duration  and  Termination;  Death  or  Insolvency 

8.  Revocation  or  Discharge 


II.  Rights  and  Duties  of  Parties  inter  Sd 

9.  Agent's  Ohligation  of  Good  Faith,  Skill  and  Diligence 

10.  Adherence  to  Interests  of  Principal 

11.  Propriety  of  Acting  for  Two  or  More  Principals 

12.  Discovery  and  Disclosure  of  Facts  to  Principal 

13.  Interest  of  Agent  in  Sale  of  Property 

14.  Denial  of  PrincipaFs  Title 

15.  Funds  Received  in  Behalf  of  Principal 
16-  Accounting  between  Principal  and  Agent 

17.  Indemnification  of  Agent  by  Principal  for  Expenses  Incurred 

18.  Compensation  for  Services  Rendered 
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III.  Representation  of  Principal  by  Agent 

Generally 

19.  Privity  between  Principal  and  Agent 

20.  Acquisition  and  Enforcement  of  Rights  Arising  Out  of  Agent's  Aets 

Imputation  to  Principal  of  Knowledge  Acquired  by  Agent 

21.  Knowledge  or  Notice  as  Binding  Principal  Generally 

22.  Relevancy  of  Matter  to  Scope  of  Employment 

23.  Knowledge  Acquired  before  Inception  of  Agency 

24.  Interest  or  Duty  of  Concealment  from  Principal 

IV.  Liability  for  Agent's  Acts  Generally 

25.  Principal's  Liability 

26.  Agent's  Liability;  Indemnification 

27.  Written  Contracts;  Form  of  Signature 

28.  Acts  Outside  Scope  of  Employment 

29.  Principal  Resident  in  Foreign  Country 

30.  Fraud  and  False  Representation;  Negligenoe 

31.  Agent's  Liability  for  Money  Collected 

V.  Express,  Implied  and  Apparent  Authority 

32.  Generally;  General  and  Special  Agents 

33.  Express  and  Implied  Authority 

34.  Apparent  Authority 

36.  Execution  of  Written  Instruments 

36.  Evidence  of  Authority 

37.  Termination  of  Authority;  Notice 

VI.  Powers  Relating  to  Particular  Matters 

38.  Employment  of  Subagents  or  Assistants;  Assignment  of  Agency 

39.  Loans;  Pledge  of  Principal's  Credit;  Usury 

40.  Purchases  and  Sales;  Warranties 

41.  Exchange  and  Mortgage  of  Property 

42.  Collection  of  Debts  in  General 

43.  Implication  from  Possession  of  Instrument  Evidencing  Debt 

44.  Time  and  Medium  of  Payment  of  Debt 

45.  Negotiable  Instruments 

46.  Medical  or  Surgical  Attendance 

47.  Attendance  on  111  or  Injured  Employee 

48.  Waiver,  Release,  Settlement  and  Arbitration 

49.  Proceedings  at  Law 

VII.  Powers  of  Attorney 

Necessity,  Creation  and  Exsboisb 

50.  Generally 

61.  Liabilitv  of  Grantor  for  Act  of  Attorney 
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52.  Instrument  Granting  Power;  Form  and  ExecntioB 

53.  Mode  of  Exercising  Power 

Interpbetatioit 

54.  Generally 

55.  Extrinsic  Evidence 

56.  Particular  Acts  Authorized 

57.  Conveyance  of  Property 

58.  Consideration  ior  Conveyance 

Tebminatioit 

59.  Revocation  by  Principal 

60.  Termination  by  Operation  of  Law 

61.  Death  of  Principal  or  Agent 

62.  Power  Coupled  with  Interest 

yni.  Nondisclosure  of  Principal 

Principal's  Liability 

63.  Generally 

64.  Written  Contracts;  Deeds  and  Negotiable  Instruments 

65.  Disclosure  of  Fact  of  Agency  but  Not  Identity  of  Principal 

66.  Contract  Negotiated  by  Principal  in  Name  of  Agent 

67.  Acts  beyond  Scope  of  Agent's  Authority 

68.  Suit  against  Ageat  as  Bar  to  Action  against  Principal 

Agent's  Liability 

69.  Generally 

70.  Written  Contracts 

71.  Knowledge  of  Agency  and  Identity  of  Principal 

Liability  of  Person  Dealing  vttth  Agbnt 

72.  Principal's  Right  to  Maintain  Action  Generally 

73.  Contract  Involving  Trust  or  Confidence  in  Agent 

74.  Contract  Made  for  Benefit  of  Others  as  Well  as  Principal 

75.  Executory  or  Unperformed  Contracts 

76.  Payment  to  Agent  without  Notice  of  Agency 

77.  Defenses  Available  against  Principal 

78.  Agent's  Right  to  Maintain  Action 

IX.  Unauthorized  Acts  of  Agent 

Principal's  Liability  ik  Gsnesial 

79.  Assumption  of  Agency 

80.  Contracts  Unauthorized  in  Part  Only 

Scope  of  Agent's  Authority 

81.  Generally 

82.  Violation  of  Law;  Fraud;  Misrepresentation 

83.  Forgery  or  Alteration  of  Instruments 

84.  Estoppel  to  Deny  Agent's  Authority 
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Knowledge  ob  Notice  of  Actual  Authobict 

85.  Generally 

86.  Vigilance  to  Discover  Limitations  of  Authority 

87.  What  Constitutes  Notice 

88.  Use  of  Agency  for  Individual  Ends  of  Agent 

Disposal  op  Principal's  Peopebiy 

89.  Generally 

90.  Money^  Bills  or  Notes  in  Hands  of  Bona  Fide  Holdess 

91.  Estoppel  to  Deny  Right  of  Transfer 

92.  Payment  of  Individual  Debt  of  Agent 

Agent's  Liabilitt 

93.  Generally 

94.  Written  Contracts 

95.  Proceedings  against  Principal  as  Bar  to  Action 

96.  Remedy;  Measure  of  Damages 

97.  Contract  in  Excess  of  Principal's  Powers 

98.  Public  Agents  or  Officers 

Z.  Ratification  of  Unauthorized  Actt 

Generally 

99.  Efficacy  of  Ratification  to  Bind  Principal  Generally 

100.  Binding  Effect  on  Others  than  Principal 

101.  Acts  Not  Purporting  to  Be  in  Behalf  of  Principal 

102.  Entirety  of  Ratification  of  Transaction 

103.  Form;  Oral  Approval  of  Deed;  Statute  of  Frauds 

Acts  Subject  to  Ratification 

104.  Violations  of  Law  or  Public  Policy 

105.  Forgery  as  Subject  of  Ratification 

What  Constitutes  Ratification 

106.  Generally 

107.  Knowledge  as  Element 

108.  Performance  of  Contract  in  Ignorance  of  Unauthorized  FrovisiMUl 

109.  Failure  to  Repudiate  Acts  Done  in  One's  Behalf 

110.  What  Constitutes  Repudiation  of  Acts 

111.  Acceptance  of  Benefits 

112.  Loans  Procured  by  Agent 

XI.  Penal  and  Criminal  Responsibility 

113.  Common  Law  Responsibility  of  Employer 

114.  Employer's  Responsibility  under  Statutes 

115.  Relation  of  Act  to  Employment  in  Respect  of  Character 

116.  Existence  of  Criminal  Intent 

117.  Ignorance,  Disapproval,  Prohibition  of  Act  by  Employer 

118.  Violations  of  Liquor  Laws 

119.  Evidence  of  Authorization;  Burden  of  Proof 

120.  Agent's  Responsibility 
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I.  Nature  and  Existence  of  Relation 

1.  Definition  of  Agency  or  Representation. — An  agency  has  been 
defined  as  a  contract,  either  express  or  implied,  by  which  one  of  the 
parties  confides  to  the  other  the  management  of  some  business  to  be 
transacted  in  his  name,  or  on  his  account,  by  which  that  other  assumes 
to  do  the  business,  and  to  render  an  account  of  it.*  The  employer — for 
between  the  parties  themselves  the  relation  of  master  and  servant  ex- 
ists * — ^is  termed  the  principal  and  the  employee  is  denominated  his 
agent.  The  agent  is  the  substitute  or  representative  of  his  principal, 
and  derives  his  authority  from  him.*  The  relationship  contemplates 
dealings  by  the  agent  with  third  persons ;  without  this  element  there 
can  be  no  agency,  properly  speaking.  The  rule  is  well  settled,  both 
in  England  and  in  the  United  States,  that  an  act  done  by  a  person  in 
the  presence  of  another,  and  by  his  direction  or  with  his  consent,  as 
the  signing  or  execution  of  a  sealed  or  written  instrument,  for  example, 
is  not  regarded  as  the  act  of  an  agent,  but  is  the  direct  act  of  the  person 
by  whose  direction  it  is  done.* 

2.  Distinctions  between  Agency  and  Other  Legal  Relations. — 
Agency  in  all  of  its  branches  and  special  relations  is  one  of  the  most 
extensive  subjects  of  the  law,  embracing  many  matters  that  cus- 
tomarily are  made  the  subject  of  independent  treatment  by  compilers 
of  legal  works.^  Apprentices,*  attorneys,'  auctioneers,®  bailees,®  ex- 
ecutors and  administrators,^®  factors,^^  independent  contractors,^^ 
guardians,^*  partners,^*  public  officers,^^  and  trustees,^*  all  are  agents, 
being  distinguishable  from  agents  generally  by  reason  of  the  fact 
that  their  authority  is  of  a  special  and  limited  character  in  most 
respects.  A  further  distinction  may  be  noted  in  comparing  agency 
with  some  of  the  other  relations  enumerated  above,  as  for  instance 
that  of  guardian  and  ward,  in  that  a  guardian  represents  one  who 
has  no  legal  capacity  to  act  for  himself,  while  an  agent  represents  one 

1.  Parker  v.  Wilson,  99  Ark.  344,  13,  p.  966 ;  Insurance,  vol.  14,  p.  823 ; 
137  S.  W.  926,  Ann.  Cas.  1913B  84.  Parent  and  Child,  vol.  20,  p.  583. 
See  also  Bums  v.  Smith,  29  Ind.  App.  6.  See  Apprentices,  vol.  2,  p.  343. 
181,  64  N.  E.  94,  94  A.  S.  R.  268.  7.  See  Attorneys  at  Law,  vol.  2, 

2.  Note:  25  L.B.A.(N.S.)   343.  p.  913. 

3.  Parker  v.  Wilson,  99  Ark.  344,  8.  See  Auctions,  vol.  2,  p.  1115. 
137  S.  W.  926,  Ann.  Cas.  1913B  84.  9.  See  Bailment,  vol.  3,  p.  69. 

4.  Pierce  v.  Dekle,  61  Fla.  390,  54  10.  See  Executors  and  Adminis- 
So.  389,  Ann.  Cas.  1912D  1355  and  trators,  vol.  11,  p.  1. 

note;  Merchants',  etc.,  Bank  v.  John-       11.  See  Factors,  vol.  11,  p.  752. 
ston,  130  Ga.  661,  61  S.  E.  643,  14      12.  See  Independent  Contractors, 

Ann.  Cas.  546,  17  L.R.A.(N.S.)  969;  vol.  14,  p.  65. 

Gardner  v.  Gardner,  5  Cush.  (Mass.)       13.  See  Guardun  and  Ward,  vol. 

483,  52  Am.  Dec.  740.  12,  p.  1101. 

5.  See  Banks,  vol.  3,  p.  364;  Car-       14.  See  Partnership,  vol.  20,  p.  790. 
Ri£RS,  vol.  4,  p.  521;  Corporations,       15.  See  Public  OrwCERa, 

Tol.  7,  p.  1;  Husband  and  Wife,  vol.       16.  See  Trusts, 
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§  3  PRINCIPAL  AND  AGENT  21  K  C.  L. 

who  can  act  for  himself.  Furthermore,  a  guardian  is  substituted 
by  law,  while  an  agent  is  the  appointee  of  his  principal  and  the 
principal  may  at  any  moment  abrogate  or  modify  his  power.*'  A 
broker  is  a  special  agent,  and  derives  his  power  and  authority  to 
bind  his  principal  from  the  instruction  given  to  him  by  the  principal.** 
At  times  it  becomes  a  question  of  some  diflBculty  whether  the  facts 
of  a  case  establish  an  agency  or  a  license.  It  has  been  held  that  a 
license,  and  not  an  agency,  is  created  by  authority  to  publish  a  copy- 
righted article  in  a  newspaper  upon  the  express  condition  that  it  shall 
be  accompanied  by  a  proper  notice  of  copyright.**  In  the  strict  use 
of  terms,  agency  contemplates  contractual  liability  arising  from  the 
acts  of  the  agent.  The  maxim  is  qui  facit  per  alium  facit  per  se, 
whereas  tort  liability  is  properly  described  by  the  phrase  respondeat 
superior,  the  latter  term  ordinarily  being  employed  in  discussing 
the  liability  of  the  master  for  the  wrongful  act  of  his  servant.**  No 
practical  distinction  is  to  be  drawn  between  the  liability  resulting  from 
those  acts  of  employees  that  are  said  to  be  tortious  or  wrongful,  and 
the  liability  flowing  from  similar  acts  perpetrated  by  agents.  Such 
a  distinction  has  indeed  been  suggested,  but  an  examination  of  the 
authorities  suggesting  it  shows  clearly  that  any  distinction  between 
the  character  of  the  relationship  existing  between  the  negligent  person 
and  his  employer  is  based  upon  the  amount  of  self-control,  or  amount 
of  control  over  the  work  to  be  done,  which  is  exercised  by  the  negli- 
gent person,  it  being  presumed  that  an  agent  would  have  greater 
control  over  the  work  and  over  his  own  actions  than  would  a  servant.* 
3.  Persons  Having  Capacity  to  Appoint  Agents. — ^As  a  general  prop- 
osition it  is  true  that  every  person  who  is  sui  juris  may  appoint  an 
agent  for  any  purpose  whatsoever ;  and  this  is  true  when  he  assumes 
to  exercise  a  statutory  right  no  less  than  in  other  cases.*  Under  the 
rule  of  the  common  law  a  married  woman  is  disqualified  to  contract 
generally,'  and  consequently  may  not  appoint  an  agent  to  act  as  her 
representative.*  Nor,  as  a  general  rule,  may  an  infant  appoint  an 
agent.*  Indeed,  it  has  been  asserted  that  an  attempted  appointment 
of  an  agent  by  an  infant  is  absolutely  void,®  and  incapable  of  ratifica- 
tion after  the  attainment  of  majority.'     But  it  better  accords  with 

17.  Andrus   v.    Blazzard,    23   Utah       2.  Note:  2  En^.  Rnl.  Cas.  279. 
233,  63  Pac.  888,  64  L.R.A.  354.  3.  See  Husband  akd  Wife,  vol.  13, 

18.  Clark  v.  Cumming,  77  Oa.  64,  p.  1274. 

4  A.  S.  B.  72.     See  Brokers,  vol.  4,  4.  Dorrance    v.    Scott,    3    Whart 

p.  240.  (Pa.)  309,  31  Am.  Dec.  509. 

19.  American  Press  Ass'n  v.  Daily  5.  See  Infants,  vol.  14,  p.  220. 
Story  Pub.  Co.,  120  Fed.  766,  57  C.  C.  6.  Trueblood  v.   Trueblood,   8   Ind. 
A.  70,  66  L.R.A.  444.  195,  65  Am.  Dee.  766;  Bums  v.  Smith, 

20.  Zulkee  v.  Wing,  20  Wis.  408,  29  Ind.  App.  181,  64  N.  E.  94,  94  A. 
91  Am.  Dec.  425.     See  Master  and  S.  R.  268. 

Servant,  vol.  18,  p.  775  et  seq.  7.  Trueblood  v.  Trueblood,  8  Ind. 

1.  Note:  25  L.K.A.(N.SO   343.  195,  65  Am.  Dec.  756. 
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reason  to  hold  that  an  infant  may  appoint  ah  agent  to  do  an  act  that 
unquestionably  is  to  his  advantage.® 

4.  Persons  Having  Capacity  to  Act  as  Agents. — ^Whether  a  person 
non  sui  juris  may  act  as  the  agent  of  another  depends  upon  the  pur- 
poses of  the  agency.  No  doubt  a  person  laboring  under  any  legal 
incapacity  may  be  an  agent  for  some  purposes.*  As  a  general  thing, 
the  wife  may  act  as  the  agent  of  her  husband,^^  or  of  a  third  person.^* 
And  although  the  contracts  of  infants  are  not,  in  all  cases,  binding 
on  them,  there  is  no  doubt  but  what  they  may  act  as  agents,  and  their 
contracts,  made  in  that  character,  if  otherwise  unexceptionable,  will 
be  binding  on  their  principal.^^  Again,  if  a  principal  selects  a  sane 
agent,  he  takes  the  risk  of  the  possible  negligence  or  tortious  conduct 
of  such  agent  acting  within  the  scope  of  his  agency;  but  becoming 
insane  is  an  abnormal  condition,  and  is  not  ordinarily  one  of  the 
risks  in  contemplation.  Of  course,  if  the  principal  knowingly  ap- 
points an  insane  person  as  his  agent,  or  permits  such  a  one  to  act  for 
him  after  knowledge  of  the  insanity,  he  will  not  be  excused  by  reason 
of  it.i« 

5.  Creation  of  Relation;  Intention;  Oral  Authorization. — ^Whether 
an  agency  has  been  created  is  to  be  determined  by  the  relations  of 
the  parties  as  they  in  fact  exist  under  their  agreements  or  acts.  If 
relations  exist  which  will  constituto  an  agency,  it  will  be  an  agency, 
whether  the  parties  understood  it  to  be  or  not.  Their  private  inten- 
tion will  not  affect  it.**  It  is  not  essential  that  any  actual  contract 
should  subsist  between  the  parties  or  that  compensation  should  be 
expected  by  the  agent;  and  while  the  relation,  in  its  full  sense,  in- 
variably arises  out  of  a  contract  between  the  parties,  yet  the  contract 
may  be  either  express  or  implied.**  For  most  purposes  an  agent  may 
be  appointed  by  parol;  written  authorization  to  act  need  not  be 
given.^*    One  man  may  authorize  another,  by  parol,  to  sign  his  name 

8.  Covault  V.  Nevitt,  157  Wis.  113,  13.  Central  of  Georgia  R.  Co.  v. 
146  N.  W.  1115,  Ann.  Cas.  1916A  959,  Hall,  124  Ga.  322,  52  S.  E.  679,  110 
51  L.R.A.(N.S.)   1092  and  note.  A.  S.  R.  170, 4  Ann.  Cas.  128  and  note, 

9.  W.  T.  Joyce  Co.  v.  Rohan,  34  la.  4  L.R.A.(N.S.)    898   and   note. 

12,  111  N.  W.  319,  120  A.  S.  R.  410.         14.  Bradstreet  Co.  v.  Gill,  72  Tex. 
Note:  2  Eng.  Rul.  Cas.  286.  115,  9  S.  W.  753,  13  A.  S.  R.  768,  2 

10.  Krebs  v  O'Grady,  23  Ala.  726,  L.R.A.  405.  See  also  Taylor  v.  Con- 
58  Am.  Dec.  312.  ner,  41  Miss.  722,  97  Am.  Dec.  419. 

11.  See  Husband  and  Wife,  vol.  13,  15.  Doran  v.  Thomsen,  76  N.  J.  L. 
p.  1275.  754,  71  Atl.  296.  131  A.  S.  R.  677,  19 

12.  Talbot  V.  Bowen,  1  A.  K.  Marsh.  L.R.A.(N.S.)  335.  See  Master  and 
(Ky.)  436,  10  Am.  Dec.  747;  In  re  Servant,  vol.  18,  p.  494. 
D'Angibau,  15  Ch.  D.  228,  49  L.  J.  16.  Richardson  v.  St.  Joseph  Iron 
Ch.  182,  756,  41  L.  T.  N.  S.  645,  43  Co.,  5  Blackf.  (Ind.)  146,  33  Am.  Dec. 
L.  T.  N.  S.  135,  28  W.  R.  311,  930,  2  460;  Talbot  v.  Bowen,  1  A.  K.  Marsh. 
Eng.  Rul.  Cas.  281  and  note,  21  Eng.  (Ky.)  436, 10  Am.  Dec.  747;  Williams 
Bnl.  Cas.  349.  See  Infants,  vol.  14,  v.  Crutcher,  5  How.  (Miss.)  71,  35 
p.  22L  Am.  Dec.  422;  Reed  v.  Van  Ostrand,  1 
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to  an  instrument,  whether  he  can  write  his  name  or  not.  And  a  note 
so  signed  with  such  authority  is  as  much  the  principal's  note  as  if 
it  were  signed  with  his  own  hand  by  writing  his  name  in  full,  or  by 
placing  his  cross  or  other  mark  thereon.*'  An  agent,  although  not 
authorized  in  writing,  may  even  sign  a  memorandum  in  the  name 
of  his  principal  for  the  purpose  of  complying  with  the  statute  of 
frauds.*^  And  authority  to  fill  blanks  in  an  incomplete  instrument 
may  rest  in  parol,  it  seems,  regardless  of  the  character  of  the  writing. *• 
But  the  execution  of  a  sealed  instrument  by  an  agent  having  parol 
authority  only  does  not  bind  the  principal  if  the  instrument  requires 
a  seal.*®  An  agency  conferred  on  two  or  more  persons  by  a  single  act 
of  authorization  is  presumptively  joint,  in  the  absence  of  a  clear  show- 
ing of  a  contrary  intent,  and  must  be  exercised  jointly  by  the  desig- 
nated agents ;  *  but  this  presumption  will  give  way  to  a  clearly  ex- 
pressed intention  that  the  agents  shall  have  the  power  to  act  severally.* 
6.  Evidence  of  Agency;  Province  of  Court  and  Jury. — ^Whatever 
evidence  has  a  tendency  to  prove  an  agency  is  admissible,  even  though 
it  be  not  full  and  satisfactory,  and  it  is  the  province  of  the  jury  to 
pass  upon  it.*  Direct  evidence  is  not  indispensable — ^indeed,  fre- 
quently is  not  available — ^but  instead  circumstances  may  be  relied  on,* 
such  as  the  relation  of  the  parties  to  each  other  and  their  conduct 
with  reference  to  the  subject  matter  of  the  contract.*    And,  notwith- 

Wend.  (N.  Y.)  424,  19  Am.  Dec.  529;  v.  Holt,  25  N.  C.  300,  40  Am.  Dec. 

Worrall  v.  Munn,  5  N.  Y.  229,  55  Am.  408. 

Dec.  330 ;  Graham  v.  Holt,  25  N.  C.  20.  Jackson  v.  Murray,  5  T.  B.  Mon. 

300,  40   Am.  Dec.   408;   Blacknall  v.  (Ky.)  184, 17  Am.  Dec  53;  Graham  v. 

Parish,  59  N.  C.  70,  78  Am.  Dec.  239 ;  Holt,  25  N.  C.  300,  40  Am.  Dee.  408 ; 

Piercy  v.  Hedrick,  2  W.  Va.  458,  98  Worrall  v.  Mumi,  5  N.  Y.  229,  65  Am. 

Am.  Dec.  774;  Rowan  v.  Hull,  55  W.  Dec.  330. 

Va.  335,  47  S.  E.  92, 104  A.  S.  R.  998,  1.  Unterberg  v.   Elder,   211  N.  Y. 

2  Ann.  Cas.  884.  499,  105  N.  E.  834,  Ann.  Cas.  1915C 

The  authority  of  an  agent  contained  616  and  note, 
in  letters  sent  to  him  dates  from  the  2.  Note:  Ann.  Cas.  1915C  619. 
mailing  of  the  letters.  Ruggles  v.  3.  New  York  State  Bank  v.  Water- 
American  Cent.  Ins.  Co.  114  N.  Y.  ho^se  70  Conn.  76,  38  Atl.  904,  66  A. 
^^?J,^L^-  ?•  l^^^'  ^i^-  ^'  ^'n^^.  S.  R.  82;  W.  T.  Joyce  Co.  v.  Rohan, 
roo  rS  *  ^^^^  ^'  Vf^^^w '  u  134  la.  12,  111  N.  W.  319,  120  A.  S. 
588,    /4   Am     Dec.    119;    Worrall    v.  ^   ^^^    Strimpfler  v.  Roberts,  18  Pa. 

^^S'^'rn^iw^--^^'  ^.^T'^^^u    St.  283,  57  Am.  Dec.  606;  Shenk  v. 

/TT  \   AQ^'^Sn  ^^'''?;  ^7^^^  Philadelphia  Steam  Propeller  Co.,  60 

^^•^iV  ^9fi  L^f  •ct?Q'%Q   L^  Pa.  St.  109,  100  Am.  D^.  541. 

V.   Blair,  26  Miss.  309,  59  Am.  Dec.       ^     axi.    x  n    u        n-io   -ir- 

257;    D^patch    Line    of    Packets    v.  *^^o^tJ  w  ^o--  5?^r      r      «7Q- 

Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  523, 128  K  W.  82/,  21  Ann.  Cas.  873 ; 

Am.  Dec.  203 ;  Worrall  v.  Munn,  5  N.  f  ^rry  v   DwelUng-nouse  Ins.  Co.,  67 

Y.  229,  55  Am.  Dec.  330;  Blacknall  N.  H.  291,  33  Atl.  731,  68  A.  S.  R. 

V.  Parish,  59  N.  C.  70,  78  Am.  Dec.  668;   Hildebrand  v.  United  Artisans, 

239.    See  Statute  of  Frauds.  46  Ore.  134,  79  Pac.  347,  114  A.  S.  R. 

19.  Williams  v.    Crutcher,   5   How.  852. 

(Miss.)  71,  35  Am.  Dec.  422;  Graham  5.  Lindquist  v.  Dickson,   98  Minn. 
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standing  the  alleged  principal  and  agent  are  the  only  witnesses  called, 
and  that  they  both  categorically  deny  the  existence  of  the  relation, 
the  jury  have  the  right  to  weigh  and  consider  the  whole  of  the  evidence 
and  the  fair  and  reasonable  inferences  that  might  be  drawn  there- 
from, and  they  may  be  entirely  justified  in  disregarding  the  "yes  or 
no"  answers  and  in  reaching  the  conclusion  that  the  evidence  as  a 
whole  is  sufficient  to  prove  the  relation  of  agency  to  exist.®  It  is 
permissible  to  prove  a  previous  course  of  dealing.'  Any  state  of 
facts  or  circumstances  which  the  law  declares  to  constitute  an  agency 
may  be  shown  in  proof  of  the  alleged  fact.®  As  a  general  rule,  how- 
ever, the  fact  of  agency  cannot  be  established  by  proof  of  the  acts 
of  the  professed  agent,  in  the  absence  of  evidence  tending  to  show 
the  principal's  knowledge  of  such  acts,  or  assent  to  them ;  *  yet, 
where  the  acts  are  of  such  character,  and  so  continuous,  as  to  justify 
a  reasonable  inference  that  the  principal  had  knowledge  of  them,  and 
would  not  have  permitted  them  if  unauthorized,  the  acts  themselves 
are  competent  evidence  of  agency. ^^  Again,  although  the  declarations 
of  one  assuming  to  act  as  agent  are  not  admissible  to  prove  his 
agency,^^  yet  the  alleged  agent  is  a  competent  witness  to  prove  the 

369, 107  N.  W.  958,  8  Ann.  Cas.  1024,  Co.,  223  111.  41,  79  N.  E.  38,  7  L.R.A. 

6  L.R.A.(N.S.)  729.  (N.S.)  752;  Kane  v.  Barstow,  42  Kan. 

6.  Rosenberg  v.  Dahl,  162  Ky.  92,  465,  22  Pac.  588, 16  A.  S.  R.  490;  Noel 
172  S.  W.  113,  Ann.  Cas.  1916E  1110.  Constr.  Co.  v.  Armored  Concrete  Con- 

7.  Perry  v.  Dwelling-House  Ins.  Co.,  str.  Co.,  120  Md.  237,  87  Atl.  1049, 
67  N.  H.  291,  33  Atl.  731,  68  A.  S.  R.  Ann.  Cas.  1915 A  1032;  Oxweld  Acety- 
668.  lene  Co.  v.  Hughes,  126  Md.  437,  95 

8.  Turner  v.  Turner,  123  Ga.  5,  50  Atl.  45,  Ann.  Cas.  1917C  837,  L.R.A. 
S.  E.  969,  107  A.  S.  R.  76;  Caldwell  1916B  751;  Bond  v.  Pontiac,  etc.,  R. 
V.  Neil,  21  La.  Ann.  342,  99  Am.  Dec.  Co.,  62  Mich.  643,  29  N.  W.  482,  4  A. 
738.  S.  R.  885;  Warner  v.  Sohn,  86  Neb. 

9.  Schmidt  v.  Shaver,  196  111.  108,  519,  125  N.  W.  1072,  21  Ann.  Cas. 
63  N.  E.  655,  89  A.  S.  R.  250;  Hawk-  427;  Baltimore,  etc.,  Employes'  Relief 
ins  V.  Windhorst,  77  Kan.  674,  96  Pac.  Assoc,  v.  Post,  122  Pa.  St.  579, 15  Atl. 
48,  127  A.  S.  R.  445,  17  L.R.A. (N.S.)  885,  9  A.  S.  R.  147,  2  L.R.A.  44;  Pep- 
219  and  note;  Warner  v.  Sohn,  86  Neb.  per  v.  Cairns,  133  Pa.  St.  114,  19  Atl. 
619, 125  N.  W.  1072,  21  Ann.  Cas.  427 ;  336,  19  A.  S.  R.  625,  7  L.R.A.  750; 
Huguenot  Mills  v.  Jempson,  68  S.  C.  Lawall  v.  Groman,  180  Pa.  St.  532,  37 
363,  47  S.  E.  687,  102  A.  S.  R.  673.  Atl.  98,  57  A.  S.  R.  662;  Paulton  v. 

10.  Hawkins  v.  Windhorst,  77  Kan.  Keith,  23  R.  I.  164,  49  Atl.  635,  91  A. 
674,  96  Pac.  48,  127  A.  S.  R.  445,  17  S.  R.  624,  54  L.R.A.  670;  General 
L.R.A.(N.S.)  219  and  note.  Electric    Co.    v.    Southern    Ry.,    72 

11.  Omaha,  etc..  Smelting,  etc.,  Co.  S.  C.  261,  61  S.  E.  695,  110  A.  S.  R. 
V.  Tabor,  13  Colo.  41,  21  Pac.  925,  16  600 ;  Montpelier  First  Nat.  Bank  v. 
A.  S.  R.  185,  5  L.R.A.  236;  Florida  Bertoli,  87  Vt.  297,  89  Atl.  359,  Ann. 
East  Coast  R.  Co.  v.  Lassiter,  68  Fla.  Cas.  1917B  590;  Larson  v.  American 
234,  50  So.  428,  19  Ann.  Cas.  192 ;  Bridge  Co.,  40  Wash.  224,  82  Pac.  294, 
Southern  R.  Co.  v.  Grant,  136  Ga.  303,  111  A.  S.  R.  904;  Oregon  Short  Line 
71  S.  E.  422,  Ann.  Cas.  1912C  472 ;  R.  Co.  v.  Blvth,  19  Wyo.  410, 118  Pac. 
Mullanphy  Sav.  Bank  v.  Sehott,  135  040,  119  Pac.  875,  Ann.  Cas.  1913E 
111.  665,  26  N.  E.  640,  25  A.  S.  R.  401;  288.  See  Admissions  and  Declara- 
Merchants'  Nat.  Bank  v.  Nichols,  etc.,  tions,  vol.  1,  p.  511. 
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cgency,  and  his  testimony  cannot  be  restricted  to  the  mere  words  used 
by  the  principal,  but  is  admissible  generally  on  the  whole  subject*^ 
Ordinarily,  the  person  alleging  the  existence  of  an  agency  must  bear 
the  burden  of  establishing  the  fact.^'  It  is  within  the  province  of 
the  court  to  determine  whether  under  an  ascertained  state  of  facta 
an  agency  did  exist;  ^*  but  it  is  for  the  jury  to  determine  the  existence 
of  facts  suJBEicient  to  constitute  an  agency.^*  Although  the  evidence 
is  not  full  or  satisfactory  it  is  the  better  practice  to  submit  the  ques- 
tion to  the  triers  of  fact.^* 

7.  Duration  and  Termination;  Death  or  Insolvency. — An  agency, 
when  shown  to  have  existed,  will  be  presumed  to  have  continued  *^ 
in  the  absence  of  anything  to  show  its  revocation.*^  Necessarily, 
however,  the  agency  is  terminated  with  the  completion  of  the  transac- 
tion for  the  accomplishment  of  which  it  was  created.-^*  Contracts  of 
agency  may  be  terminated  by  operation  of  law  but  such  cases  fall 
within  one  of  three  classes :  a  change  in  the  law  making  the  required 
acts  illegal,  a  change  in  the  subject  matter  of  the  contract,  as  the 
destruction  of  the  property  by  fire,  or  a  change  in  the  condition  of 
the  parties,  as  by  death  or  insanity.*®  While  it  is  true  as  a  general 
rule  that  the  death  of  either  of  the  parties  terminates  the  relation,* 
there  is  an  exception  in  case  property  rights  are  involved.*    Accord- 

12.  State  V.  Bristol  Sav.  Bank,  108  16.  Morrison  v.  Whiteside,  17  Md. 
Ala.  3,  18  So.  533,  54  A.  S.  R.  141.  452,  79  Am.  Dec.  661. 

13.  Moon  V.  St.  Louis  Transit  Co.,  17.  McLeod  v.  Despain,  49  Ore.  536, 
237  Mo.  425, 141  S.  W.  870,  Ann.  Cas.  90  Pac.  492,  92  Pac.  1088,  124  A.  S. 
1913A  183;  American  Car,  etc.,  Co.  v.  R.  1066,  19  L.R.A.(N.S.)  276;  Wilson 
Alexandria  Water  Co.,  221  Pa.  St.  529,  v.  Commercial  Union  Assur.  Co.,  51 
70  Atl.  867, 128  A.  S.  R.  749,  15  Ann.  S.  C.  640,  29  S.  E.  245,  64  A.  S.  R. 
Cas.  641.  700;  Hall  v.  Union  Cent.  Life  Ins.  Co., 

14.  Lumbermen's  Mut.  Ins.  Co.  v.  23  Wash.  610,  63  Pac.  505,  83  A.  S. 
Bell,  166  III.  400,  45  N.  E.  130,  57  A.  R.  844,  51  L.R.A.  288. 

S.  R.  140;  Seehom  v.  Hall,  130  Mo.  18.  Hall  v.  Union   Cent.  Life  Ins. 

257,  32  S.  W.  643,  51  A.  S.  R.  562;  Co.,  23  Wash.  610,  63  Pac  505,  83  A. 

Willcox  V.  Hines,  100  Tenn.  524,  45  S.  R.  844,  51  L.R.A.  288. 

S.  W.  781,  66  A.  S.  R.  761 ;  Bradstreet  19.  McLeod  v.  Despain,  49  Ore.  536, 

Co.  V.  Gill,  72  Tex.  115,  9  S.  W.  753,  90  Pac.  492,  92  Pac.  1088,  124  A.  S. 

13  A.  S.  R.  768,  2  L.R.A.  405.  r.  1066,  19  L.R.A.(N.S.)  276. 

15.  Milier-Brent ^Lumber  Co.  v.  gO.  Hartford  v.  McGiUicuddy,  103 
Stewart,  166  Ala.  657,  51  So.  943,  21  ^^^  ^24,  68  Atl.  860,  12  Ann.  Cas. 
Ann     Cas.    1149;    Lumbemen's   M^^^^  ^^083   ^g  l.R.A.{N.S.)  431. 

i^n  ?7- 1'  Q 'p'  lin    iln;    V  H«n*       1-  Mills  V.  Union  Cent.  Life  Ins.  Co.. 
130,  57  A.  S.  R.  140    Seehorn  v.  Hall,   -_  ^.       ^^^   ^^  ^,      0K4    to  a    q   t? 
130  Mo.  257,  32  S.  W.  643,  51  A.  S.   IJJ^'f  ^^.^^28  So.  954   78  A.  S.  R. 
R.  562;  Neppach  v.  Oregon,  etc.,  R.  ^22-     See    infra,    par.    37.     See    a  so 
Co.,  46  Ore.  374,  80  Pac.  482,  7  Ann.  Master  and  Servant,  yol.  18,  p.  513. 
Cas.  1035 ;  Willcox  V.  Hines,  100  Tenn.       2.  1m  or  ton    v.    Whitehead,    84    Cal. 
524,  45  S.  W.  781,  66  A.  S.  R.  761;   263,  24  Pac.  154,  18  A.  S.  R.  172. 
Bradstreet  Co.  v.  Gill,  72  Tex.  115,  9       Note :  Ann.  Cas.  1913F  903, 
S.  W.  753,  13  A.  S.  R.  768,  2  L.R.A.       See  infra,  par.  8. 

405. 
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ingly  it  is  held  that  a  contract  of  agency  for  a  term  of  years  between 
an  insurance  company  and  its  agent  for  the  payment  of  certain  agreed 
commissions  on  premiums  paid  on  policies  procured  t6  be  issued  by 
such  agent  is  terminated  by  his  death,  and  his  legal  representative 
cannot  recover  for  commissions  on  premiums  paid  on  such  policies 
after  the  agent's  death  and  within  the  period  of  service  contracted  for.* 
Again,  it  may  be  stated  as  a  general  proposition  that  when  a  party 
to  the  relation  of  principal  and  agent  is  a  partnership,  a  dissolution  of 
the  firm  ipso  facto  terminates  the  agency.*  But  it  seems  that  the 
relation  of  principal  and  agent  is  not  terminated  by  the  mere  in- 
solvency  of  one  of  the  parties,  provided  the  law  has  not  assumed 
control  of  his  property.* 

8,  Revocation  or  Discharge. — ^The  right  of  a  principal  to  termi- 
nato  the  relation  between  him  and  his  agent,  without  liability  to  the 
latter,  depends  on  the  terms  of  the  contract,^  and,  if  the  agent  is 
discharged  in  violation  of  those  terms,  he  has  a  right  of  action  for 
the  wrongful  discharge.'  If  the  agency  is  one  at  will  it  may  be 
revoked  at  any  time,  with  or  without  good  reason  therefor,®  except  it 
be  "coupled  with  an  interest,"  as  it  is  expressed  in  legal  phraseology,* 
or  the  agent  has  proceeded  with  the  performance  of  his  engagement, 
for  if,  after  the  agent  has  in  part  executed  his  authority,  the  principals 
revoke  the  unexecuted  part,  causing  him  damage,  they  must  indem- 
nify him  to  that  extent.^^  For  example,  it  has  been  held  that  a  prin- 

3.  Mills  V.  Union  Cent.  Life  Ins.  v.  Minis,  132  Ga.  323,  63  S.  E.  900, 
Co.,  77  Miss.  327,  28  So.  954,  78  A.  S.  16  Ann.  Cas.  723,  23  L.R.A.(N.S.) 
R.  622.  1003;  WilHs  v.  Lowery,  101  Miss.  118, 

4.  Martins  v.  International  Life  Ins.  57  So.  418,  Ann.  Cas.  1916A  1018,  38 
Soc.,  53  N.  Y.  339,  13  Am.  Rep.  529.  L.R.A.(N.S.)   339.     See  Master  and 

5.  Interstate    Nat.    Bank    v.    Clax-  Servant,  vol.  18,  p.  516  et  seq. 

ton,  97  Tex.  569,  80  S.  W.  604,  104       8.  Gunter  v.  Stuart,  87  Ala.  196,  6 

A.  S.  R.  885,  65  L.R.A.  820.  So.  266,  13  A.  S.  R.  21;  Mansfield  v. 

6.  See  Master  and  Servant,  vol.  Mansfield,  6  Conn.  559,  16  Am.  Dec. 
18,  pp.  510-611.  As  to  notice  to  third  76;  Hartford  v.  McGillicuddy,  103  Me. 
persons,  see  infra,  par.  37.  224,  68  Atl.  860,  12  Ann.  Cas.  1083 

7.  Walker  v.  John  Hancock  Mut.  and  note,  16  L.R.A.(N.S.)  431;  Rowan 
Life  Ins.  Co.,  80  N.  J.  L.  342,  79  Atl.  v.  Hull,  55  W.  Va.  335,  47  S.  E.  92. 
354,  Ann.  Cas.  1912A  52^,  35  L.R.A.  104  A.  S.  R.  998,  2  Ann.  Cas.  884  and 
(N.S.)  153;  McKellop  v.  Dewitz,  42  note;  Best  v.  Gunther,  125  Wis,  518, 
Okla.  220,  140  Pac.  1161,  52  L.R.A.  104  N.  W.  82,  918,  110  A.  S.  R.  851, 
(N.S.)    255;    Roberts  v.   Minneapolis  1  L.R.A.(N.S.)  577. 

Threshing?  Mach.  Co.,  8  S.  D.  578,  67       Note:  6  L.R.A. (N.S.)  807  et  seq. 

N.  W.  607,  59  A.  S.  R.  77;  Rowan  v.       9.  Mansfield  v.  Mansfield,  6   Conn. 

Hull,  55  W.  Va.  335,  47  S.  E.  92,  104  659,  16  Am.  Dec.  76;  McKellop  v.  De- 

A.  S.  R.  998,  2  Ann,  Cas.  884.  witz,  42  Okla.  220,  140  Pac.  1161,  52 

Note:  6  L.R.A.(N.S.)  807.  L.R.A.(N.S.)  265;  Supreme  Assembly, 

See  infra,  par.  18.    And  see  Master  etc.,  v.  Campbell,  17  R.  T.  402,  22  Atl. 

AND  Servant,  vol.  18,  p.  510.  307, 13  L.R.A.  601;  McCallum  v.  Grier, 

As   to   grounds   for   discharge,   see  86  S.  C.  162,  68  S.  E.  466,  138  A.  S. 

Bilz  V.  Powell,  50  Colo.  482,  117  Pac.  R.  1037. 

344,  38  L.R.A.(N.S.)  847;  Mackenzie       10.  Briggs  v.  Chamberlain,  47  Colo. 

823 


§  9  PRINCIPAL  AND  AGENT  21  E.  C  L. 

cipal  who  has  placed  in  the  hands  of  an  agent  a  certificate  of  deposit 
with  which  to  purchase  stock  may  not  revoke  the  authority  and  de- 
mand a  returh  of  the  certificate  after  the  agent  has  obligated  himself 
to  a  third  person  to  take  and  pay  for  the  stock.^^  Again,  if  the  prin- 
cipal in  any  way  interferes  with  the  agent's  fulfilment  of  his  obligar 
lion,  the  latter  may  consider  himself  wrongfully  discharged  and  in- 
stitute his  action  therefor.^*  The  phrase,  "a  power  coupled  with  an 
interest/'  means  a  writing  creating  in,  conveying  to,  or  vesting  in, 
the  agent  an  interest  or  estate  in  the  thing  or  property  which  is  the 
subject  of  the  agency,  as  distinguished  from  the  proceeds  or  result 
of  the  exercise  of  the  agency.  The  estate  or  interest  vested  or  created 
in  the  agent  must  be  such  as  the  agent  could  convey  in  his  own  name 
in  the  event  of  the  death  of  the  principal.*'  But  the  commissioij^  to 
be  earned  by  an  agent  to  sell  land  is  not  such  an  interest  as  renders 
his  authority  irrevocable.** 

II.  Rights  and  Duties  of  Parties  inter  Se 

9.  Agent's  Obligation  of  Good  Faith,  Skill  and  Diligence.— The 
employee  or  agent  is  bound  to  the  exercise  of  the  utmost  good  faith 
toward  his  employer  or  principal ;  **  and  any  custom  subversive  of 
this  principle  must  be  deemed  to  be  unreasonable,  opposed  to  the 
policy  of  the  law,  and  hence  of  no  effect.**  The  principles  in  the 
matter  of  agency  are  generally  well  understood.  If  he  who  undertakes 
the  business  of  another  is  capable  of  managing  it,  and  neglects  to 
do  80  with  due  care,  he  is  answerable.  If  he  is  not  capable,  he  is 
still  answerable,  for  he  ought  not  to  have  engaged  to  do  that  which 
he  could  not  perform.*'  One  who  enters  the  employ  of  another  im- 
pliedly agrees  that  he  has  a  reasonable  amount  of  skill  in  the  work, 
and  that  he  will  do  the  work  with  a  reasonable  amount  of  care,  and 

382,  107  Pac.  1082,  135  A.  S.  B.  223;  Cas.  884. 

Warren   Chemical,   etc.,   Co.   v.   Hoi-  16.  Gilbert  v.  American  Surety  Co., 

brook,  118  N.  Y.  586,  23  N.  E.  908,  16  121  Fed.  499,  57  C.   C.   A.   619,  61 

A.  8.  R.  788 ;  Cloe  v.  Rogers,  31  Okla.  L.R.A.  253 ;  Keighler  v.  Savage  Mfg. 

255,  121  Pac.   201,   38  L.R.A.(N.S.)  Co.,  12  Md.  383,  71  Am.  Dec.  600; 

366  and  note;  Wiger  v.  Carr,  131  Wis.  Hegenmyer  v.  Marks,  37  Minn.  6,  32 

584,  111  N.  W.  657  11  Ann.  Cas.  998,  N.  W.  785,  5  A.  S.  R.  808;  Holmes  v. 

II  L.R.A.(N.S.)   650.  Cathcart,  88  Minn.  213,  92  K  W.  956, 
Notes:    L.R.A.1915A   645;    1    Brit.  97  A.  S.  R.  513,  60  L.R.A.  734;  Ham- 

Rul.  Cas.  125.  mond  v.  Hussey,  51  N.  H.  40,  12  Am. 

11.  Wiger  V.   Carr,  131  Wis.   584,  Rep.  41;  Jensen  v.  Perry,  126  Pa.  St. 

III  N.  W.  657,  11  Ann.  Cas.  998,  11  495,  17  Atl.  665,  12  A.  S.  R.  888. 
L.R.A.(N.S.)  650.  16.  Merchants'  Ins.  Co.  v.  Prince,  50 

12.  Notes:  6  L.R.A.(N.S.)  808,  810.  Minn.  53,  52  N.  W.  131,  36  A.  S.  R. 

13.  McKellop   V.    Dewitz,  42   Okla.  626. 

220,  140  Pac.  1161,  52  L.R.A.(N.S.)  17.  Dumford  v.  Patterson,  7  Mart 

255.  0.   S.    (La.)   460,  12  Am.   Dec.   514. 

14.  Rowan  v.  Hull,  55  W.  Va.  335,  As  to  faults  of  subagents,  see  Masteb 
47  S.  E.  92^  104  A.  S.  R.  998,  2  Ann.  and  Sbbvant,  vol.  18,  pp.  503-504. 
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in  case  of  damage  to  the  employer  arising  from  unskilfulness  or  negli- 
gence he  is  liable.*^  Even  where  the  principal  is  habitually  negligent 
in  attending  to  his  own  interests,  it  forms  no  excuse  for  similar  negli- 
gence on  the  part  of  his. agent.**  But  the  agent  is  not  an  insurer; 
he  is  bound  merely  to  the  exercise  of  reasonable  care,  skill  and  judg- 
ment."*^ He  is  not  liable  for  a  failure  to  provide  against  dangers  of 
an  extraordinary  character,  such  as  cannot  be  anticipated  by  common 
experience.*  Nor  is  he  to  be  held  responsible  for  mere  errors  of 
judgment.*  In  the  absence  of  anything  to  the  contrary,  he  will  be 
presumed  to  have  done  his  duty;  in  other  words,  negligence  or  mis- 
conduct will  not  be  presumed  in  the  absence  of  proof.*  Ordinary 
skill  means  that  degree  which  men  engaged  in  that  particular  art 
usually  employ,  not  that  which  belongs  to  a  few  men  only  of  extraor- 
dinary endownments  and  capacities.*  The  fact  that  an  employee  or 
agent  acts  gratuitously  does  not  relieve  him  of  liability  for  wrongful 
acts  or  negligence.*  But  while  the  acceptance  of  gratuitous  services 
is  held  to  support  an  implied  undertaking  against  misfeasance,  the 
view  has  been  expressed  that  a  valuable  consideration  is  essential  to 
the  maintenance  of  an  action  for  nonfeasance.*  If  the  employer 
or  principal,  being  informed  by  the  employee  or  agent  of  a  disobedi- 
ence of  rules  or  orders,  makes  no  objection  to  the  misconduct,  the  law 
will  construe  his  silence  as  a  tacit  recognition  of  the  act  or  omission, 
and  he  will  not  thereafter  be  permitted  to  complain  thereof.' 

10.  Adherence  to  Interests  of  Principal. — The  employee  is  duty 
bound  not  to  act  in  antagonism  or  opposition  to  the  interests  of  the 
employer.  Everyone — ^whether  designated  agent,  trustee,  servant  or 
what  not — ^who  is  under  contract  or  other  legal  obligation  to  repre- 
sent or  act  for  another  in  any  particular  business  or  line  of  business 
or  for  any  valuable  purpose  must  be  loyal  and  faithful  to  the  interest 
of  such  other  in  respect  to  such  business  or  purpose.  He  cannot  law- 
fully serve  or  acquire  any  private  interest  of  his  own  in  opposition  to 
it.    This  is  a  rule  of  common  sense  and  honesty  as  well  as  of  law.* 

18.  As  to  negligence  or  misconduct       2.  See  Master  and   Servant,  vol, 
of  employees,  see  Master  and  Serv-  18,  p.  503. 

ANT,  vol.  18,  p.  602  et  seq.  3.  Gaither  v.  Nyrick,  9  Md.  118,  C6 

An   agent   is   bound   to   insure   the  Am.  Dec.  316. 

goods    of   his   principal.     Shirtliff   v.  4.  Baltimore  Baseball  Club,  etc.,  Co. 

Whitfield,  2  Brev.  (S.  C.)  71,  3  Am.  v.  Pickett,  78  Md.  375,  28  Atl.  279, 

Dec.  701,  44  A.  S.  R.  304,  22  L.R.A.  690.     See 

19.  Alien  v.  Suydam,  20  Wend.  (N.  Contracts,  vol.  6,  p.  864. 

Y.)  321,  32  Am.  Dec.  555.  5.  See  Master  and   Servant,  vol. 

20.  Ogallah  Elevator  Co.  v.  Harri-  18,  p.  503. 

son,  97  Kan.  289, 154  Pac.  1016,  L.R.A.  6.  Bellemire  v.  United  States  Bank, 

1916D  777;  Buell  v.  Chapin,  99  Mass.  4  Whart.  (Pa.)  105,  33  Am.  Dec.  46. 

694, 97  Am.  Dec.  58 ;  Darling  v.  Younk-  7.  Owensboro     Bank     v.     Western 

er,  37  Ohio  St.  487,  41  Am.  Rep.  532.  Bank,   13   Bush    (Ky.)    526,  26   Am. 

1.  Johnson  v.  Martin,  11  La.  Ann.  Rep.  211. 

27,  66  Am.  Dec.  193.  8.  United  States  v.  Carter,  217  U. 
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The  agent  is  not  entitled  to  avail  himself  of  any  advantage  that  his 
position  may  give  him  to  profit  beyond  the  agreed  compensation  for 
his  services.*  He  may  not  speculate  for  his  gain  in  the  subject  matter 
of  the  employments^  He  may  not  use  any  infonnation  that  he  may 
have  acquired  by  reason  of  his  employment  either  for  the  purpose  of 
acquiring  property  or  doing  any  other  act  which  is  in  opposition  to 
his  principal's  interests.^^  He  will  be  required  to  account  to  his  em- 
ployer or  principal  for  any  gift,  gratuity,  or  benefit  received  by  him 
in  violation  of  his  duty,  or  any  interest  acquired  adverse  to  his  prin- 
cipal without  a  full  disclosure,  though  it  does  not  appear  that  .the  prin- 
cipal has  suffered  any  actual  loss  by  fraud  or  otherwise.^*  A  person 
employed  to  act  as  agent  in  securing  the  services  of  attorneys  cannot 
contract  to  receive  a  part  of  the  fees  for  himself  as  assistant  attorney. 
In  such  case,  he  cannot  be  both  principal  and  agent,  and  such  transac- 
tion is  against  public  policy  and  void.^'  One  who  undertakes  to  col- 
lect rents  and  exercise  control  over  property  occupies  a  fiduciary  rela- 
tion which  forbids  his  placing  himself  in  antagonism  to  his  principal 

S.  28G,  30  S.  Ct.  515,  54  U.  S.  (L.  ed.)  Am.  Rep.  428;  Simons  v.  Vulcan  Oil, 

769,  19  Ann.  Cas.  594;  Trice  v.  Com-  etc.,  Co.,  61  Pa.  St.  202,  100  Am.  Dec. 

stock,  121  Fed.  620,  57  C.  C.  A.  646,  628;  Rice  v.  Davis,  136  Pa.  St.  439, 

61  L.R.A.  176;  WasseU  v.  Reardon,  11  20  Atl.  513,  20  A.  S.  R.  931;  Ferguson 

Ark.  705,  54  Am.  Dec.  245;  Gower  v.  v.  Gooch,  94  Va.  1,  26  S.  E.  397,  40 

Andrew,  59  Cal.  119,  43  Am.  Rep.  242 ;  L.R.A.  234;  Morris  v.  Joseph,  1  W. 

Pacific  Vinegar,  etc.,  Works  v.  Smith,  Va.  256,  91  Am.  Dec.  386;  Herman  v. 

145  Cal.  352,  78  Pac.  550,  104  A.  S.  R.  Martineau,  1  Wis.  151,  60  Am.  Dec. 

42;  Levy  v.  Spencer,  18  Colo.  532,  33  368;  Dieringer  v.  Meyer,  42  Wis.  311, 

Pac.  415,  36  A.  S.  R.  303 ;  Harris  v.  24  Am.  Rep.  415. 

Jacksonville  Bank,  22  Fla.  301,  1  So.  Notes:  Ann.  Cas.  1912A  1174;  Ann. 

140,  1  A.  S.  R.  201;  Hall  v.  Page,  4  Cas.  1913B  511. 

Ga.  428,  48  Am.  Dec.  235;  Davis  v.  As  to  acting  for  persons  having  ad- 

Hamlin,  108  111.  39,  48  Am.  Rep.  541;  verse  interests,  see  infra,  par.  11.    As 

Tyler  v.  Sanborn,  128  111.  136,  21  N.  to   employee   engaging   in   competing 

E.  193,  15  A.  S.  R.  97,  4  L.R.A.  218;  business,  see  Contrac?ts,  vol.  6,  p.  805. 

Braden  v.  Louisiana  State  Ins.  Co.,  1  9.  State  v.    State  Journal  Co.,  75 

La.  220,  20  Am.  Dec.  277 ;  Hathaway  Neb.  275,  106  N.  W.  434, 13  Ann.  Cas. 

V.  Burr,  21  Me.  567,  38  Am.  Dec.  278;  254,  9  L.R.A.(N.S.)   174;  TyrreU  v. 

Bunker  v.  Miles,  30  Me.  431,  60  Am,  London  Bank,  10  H.  L.  Cas.  26,  31  L. 

Dec.  S32 ;  Corey  v.  Eastman,  166  Mass.  J.  Ch.  369,  2  Eng.  Rul.  Cas.  496  and 

279,  44  N.  E.  217,  55  A.  S.  R.  401;  note. 

American  Circular  Loom  Co.  v.  Wil-  10.  Grumley  v.  Webb,  44  Mo.  444, 

son,  198  Mass.  182,  84  N.  E.  133,  126  100  Am.  Dec.  304;  Simons  v.  Vulcan 

A.  S.  R.  409;  Milton  v.  Johnson,  79  Oil,  etc.,  Co.,  61  Pa.  St.  202,  100  Am. 

Minn.  170,  81  N.  W.  842,  47  L.R.A.  Dec.  628. 

529 ;   Crumley  v.  Webb,  44  Mo.  444,  11.  Trice  v.  Comstock,  121  Fed.  620, 

100  Am.  Dec.  304 ;  Jansen  v.  Williams,  57  C.  C.  A.  646,  61  L.R.A.  176. 

36  Neb.  869,  55  N.  W.  279,  20  L.R.A.  12.  United  States  v.  Carter,  217  U. 

207;  Campbell  v.  Manufacturer's  Nat  S.  286,  30  S.  Ct.  515,  54  U.  S.  (L.  ed.) 

Bank,  67  N.  J.  L.  301,  61  Atl.  497,  91  769,  19  Ann.  Cas.  594. 

A.  S.  R.  438 ;  Pegram  v.  Charlotte,  etc.,  18.  In  re  Evans,  22  Utah  366,  62 

R.  Co.,  84  N.  C.  696,  37  Am.  Dec.  639 ;  Pac.  913,  83  A.  S.  R.  79^  53  L.R.A. 

Williams  v.  Johnston,  92  N.  C.  532,  53  952. 
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with  respect  to  such  property.**  But  no  presumption  of  fraud  will  be 
deemed  to  arise  against  an  agent  unless  it  appears  that  he  has  personal 
interests  conflicting  with  those  of  the  principal.** 

11.  Propriety  of  Acting  for  Two  or  More  Principals. — ^The  rule 
which  prevents  the  agent  or  trustee  from  acting  for  himself  in  a 
matter  where  his  interest  would  conflict  with  his  duty  *^  also  prevents 
him  from  acting  for  another  whose  interest  is  adverse  to  that  of  the 
principal.*'  In  law  as  in  morals,  it  may  be  stated  that  as  a  principle 
no  servant  can  serve  two  masters,  for  either  he  will  hate  the  one  and 
love  the  other  or  else  he  will  hold  to  the  one  and  despise  the  other. 
lAike  xvi.  13.  Unless  the  principal  contracts  for  less,  the  agent  is 
bound  to  ser\'e  him  with  all  his  skill,  judgment  and  discretion.  The 
agent  cannot  divide  this  duty  and  give  part  to  another.*^  In  all  cases, 
where  without  the  assent  of  the  principal  the  agent  has  assumed  to 
act  in  such  double  capacity,  the  principal  may  avoid  the  transaction, 
at  his  election. *•  The  right  to  repudiate  the  transaction  is  one  exist- 
ing for  the  principal's  protection,  and  he  may  waive  it  as  his  option. 
If  after  a  full  knowledge  of  all  the  circumstances,  he  deliberately  and 
freely  ratifies  the  act  of  the  agent,  or  acquiesces  in  it  for  a  great  length 
of  time,  it  will  become  obligatory  upon  him,  not  by  its  own  inherent 
force,  but  from  the  consideration  that  he  thereby  waives  the  protection 
intended  by  the.  law  for  his  own  interests,  and  deals  with  his  agent, 
quoad  hoc,  discharged  of  his  agency.*^  Again,  in  the  matter  of  com- 
pensation* the  law  finds  opportunity  to  express  its  policy.  If  it  ap- 
pears that  the  agent  has  attempted  to  act  in  behalf  of  two  or  more 
persons  having  diverse  interests,  he  will  be  denied  a  recovery  of  com- 
pensation from  either  or  any.*     By  engaging  with  the  second  he 

14.  Grumley  v.  Webb,  44  Mo.  444,  etc.,  Co.,  167  N.  Y.  375,  60  N.  E.  649, 
100  Am.  Dec.  304.  82  A.  S.  R.  725;  United  States  Rolling 

15.  McCarthy  v.  White,  21  Cal.  495,  Stock  Co.  v.  Atlantic,  etc.,  R.  Co.,  34 
82  Am.  Dec.  754;  Pauly  v.  Pauly,  107  Ohio  St.  450,  32  Am.  Rep.  380;  Rice 
Cal.  8,  40  Pac.  29,  48  A.  S.  R.  9*8.  v.  Davis,  136  Pa.  St.  439,  20  Atl.  513, 

16.  See  infra,  par.  13.  20  A.  S.  R.  931 ;  Herman  v.  Martineau, 

17.  Pacific  Vinegar,  etc.,  Works  v.  1  Wis.  151,  60  Am.  Dec.  368. 
Smith,  145  Cal.  352,  78  Pac.  550,  104       18.  BeU  v.  McConnell,  37  Ohio  St. 
A.  S.  R.  42;  Ramspeck  v.  Pattillo,  104  396,  41  Am.  Rep.  528. 

Ga.  772,  30  S.  E.  962,  69  A.  S.  R.  197,  19.  Carr  v.  National  Bank,  etc.,  Co., 

42  L.R.A.  197;  Florance  v.  Adams,  2  167  N.  Y.  375,  60  N.  E.  649,  82  A.  S. 

Rob.    (La.)    556,   38   Am.   Dec.    226;  R.  725;  United  States  Rolling  Stock 

Shepherd  v.  Lanfear,  5  La.   336,  25  Co.  v.  Atlantic,  etc.,  R.  Co.,  34  Ohio 

Am.   Dec.    181;    Hall  v.    Paine,    224  St.   450,   32   Am.   Rep.   380;    Hunter 

Mass.  62,  112  N.  E.  153,  L.R.A.1917C  Realty  Co.  v.  Spencer,  21  Okla.  155, 

737;    Rupp    v.    Sampson,    16    Gray  95  Pac.  757,  17  L.R.A.(N.S.)  622  and 

(Mass.)   398,  77  Am.  Dec.  416;  Mc-  note. 

Donald  v.  Maltz,  94  Mich.  172,  53  N.  20.  United  States  Rolling  Stock  Co. 

W.  1058,  34  A.  S.  R.  331 ;  Wildberger  v.  Atlantic,  etc.,  R.  Co.,  34  Ohio  St. 

V.  Hartford  Fire  Ins.   Co.,  72  Miss.  450,  32  Am.  Rep.  380. 

338,  17  So.  282,  48  A.  S.  R.  558,  28  1.  See  generally,  infra,  par.  18. 

L.R.A.  220;  Carr  v.  National  Bank,  2.  Rice  v.  Wood,  113  Mass.  133,  18 
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forfeits  his  right  to  compensation  from  the  one  who  first  employed 
him.  And  for  the  same  reason  he  cannot  recover  from  the  second 
employer  who  is  ignorant  of  the  first  engagement.  If  the  second  em- 
ployer has  knowledge  of  the  first  engagement,  then  both  he  and  the 
agent  are  guilty  of  the  wrong  committed  against  the  first  employer, 
and  the  law  will  not  enforce  an  executory  contract  entered  into  in 
fraud  of  the  rights  of  the  first  employer.  It  is  no  answer  to  say  that 
the  second  employer  having  knowledge  of  the  first  employment  should 
be  held  liable  on  his  promise,  because  he  could  not  be  defrauded  in 
the  transaction.  The  contract  itself  is  void  as  against  public  policy 
and  good  morals  and  both  parties  thereto  being  in  pari  delicto,  the 
law  will  leave  them  as  it  finds  them.  Ex  dolo  malo  non  oritur  actio.' 
Indeed,  there  has  been  some  contrariety  of  decision  in  regard  to  the 
right  to  accept  a  double  retainer  and  double  pay,  even  when  the  fact 
is  disclosed  to  both  parties.*  The  validity,  however,  of  contracts  of 
double  agency  seems  now  to  be  well  established,  where  the  principals 
are  fully  ad\dsed  and  consent  to  the  employment.* 

12.  Discovery  and  Disclosure  of  Facts  to  PrincipaL — ^In  the  exer- 
cise of  good  faith,  skill  and  diligence,*  the  agent  is  bound  to  keep  his 
principal  informed  of  all  matters  that  may  come  to  his  knowledge 
concerning  the  principal's  rights  and  interests.'  For  example,  if  after 
receiving  instructions  to  sell  property  on  certain  specified  terms,  the 
agent  learns  that  other  and  more  advantageous  terms  can  be  obtained, 
it  is  his  plain  duty,  and  he  is  under  every  legal  and  moral  obligation, 
to  communicate  the  facts  to  the  principal,  that  he  may  act  advisedly 
in  the  premises.®  Upon  the  same  principle,  an  employee  of  a  manu- 
facturing corporation  owes  it  the  duty  to  be  vigilant  in  acquiring  in- 
formation as  to  all  experiments  made  in  its  factory  relating  to  ma- 
chinery, and  to  communicate  to  the  superior  ofiicers  all  material 
information  he  may  obtain  in  regard  to  contemplated  improvements 
or  inventions,  to  enable  his  employer  to  act  intelligently  and  promptly 
upon  the  subject  of  acquiring  title  to  any  new  inventions  or  patenta 

Am.  Rep.  459;  Scribner  v.  Collar,  40  Ann.  Cas.  652;  United  States  Rolling 

Mich.  375,  29  Am.  Rep.  541.  Stock  Co.  v.  Atlantic,  etc.,  R.  Co.,  34 

3.  Bell  V.  McConneD,  37  Ohio  St.  Ohio  St.  450,  32  Am.  Rep.  380 ;  Bell  v. 
396,  41  Am.  Rep.  528.  McConnell,  37  Ohio  St.  396,  41  Am. 

4.  Carlisle  v.  Norris,  215  N.  Y.  400,  Rep.  528. 

109  N.  E.  564,  Ann.  Cas.  1917A  429 ;       6.  See  supra,  par.  9. 

Scribner  v.  Collar,  40  Mich.  375,  29       7.  Holmes  v.  Cathcart,  88  Minn.  213, 

Am.  Rep.  541.  92  N.  W.  956,  97  A.  S.  R.  513,  60 

5.  Ramspeck  V.  Pattillo,  104  Ga.  772,  L.R.A.  734;  Dorr  v.  Camden,  55  W. 
30  S.  E.  962,  60  A.  S.  R.  197,  42  Va.  226,  46  S.  E.  1014,  65  L.R.A.  348. 
L.R.A.  197;  Wildberger  v.  Hartford  8.  Hegenmyer  v.  Marks,  37  Minn. 
Fire  Ins.  Co.,  72  Miss.  338, 17  So.  282,  6,  32  N.  W.  785,  5  A.  S.  R.  808; 
48  A.  S.  R.  338,  28  L.R.A.  220;  Aiple-  Holmes  v.  Cathcart,  88  Minn.  213,  92 
Hemmelmann  Real  Estate  Co.  v.  Spel-  N.  W.  956,  97  A.  S.  R.  513,  60  L.R.A, 
brink,  211  Mo.  671,  111  S.  W.  480,  14  734. 
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relating  to  its  machinery,  and  is  legally  bound  not  to  act  in  antago- 
nism to  the  interests  of  the  corporation.®  Again,  neither  an  agent  nor 
subagent  can  lawfully  withhold  from  his  principal  information  ac- 
quired by  him  in  the  exercise  of  such  agency,  and  use  the  same  to 
extort  an  increased  compensation  from  the  principal,  or  to  coerce 
Ae  principal  into  a  contract  he  would  not  enter  into  upon  full  in- 
formation.^® According  to  some  of  the  decisions,  in  order  to  fix  the 
agent's  duty  of  informing  his  employer  or  principal,  the  information 
or  knowledge  that  he  has  acquired  must  have  been  acquired  in  the 
course  of  the  employment;  ^^  but  this  limitation  upon  the  doctrine  has 
been  denied  by  some  courts.^*  It  has  been  lield  that  one  who  has 
undertaken  as  agent  to  sell  another's  stock  may,  by  agreement  with 
his  principal,  terminate  his  agency,  so  that  he  may  himself  purchase 
the  stock  without  disclosing  all  the  facta  within  his  knowledge.^* 
13.  Interest  of  Agent  in  Sale  of  Property. — The  doctrine  is  fa- 
miliar that  an  agent  cannot,  either  directly  or  indirectly,  have  an 
interest  in  the  sale  of  the  property  of  his  principal  which  is  within 
the  scope  of  his  agency,  without  the  consent  of  his  principal,  freely 
given,  after  full  knowledge  of  every  matter  known  to  the  agent  which 
might  affect  the  principal.^*  If  employed  to  sell,  the  agent  may  not 
become  the  purchaser;  and  if  employed  to  buy,  he  may  not  be  the 
seller.^*    An  agent  may  undoubtedly  buy  of  his  principal,  or  have 

9.  American  Circular  Loom  Co.  v.  242;  Winter  v.  McMillan,  87  Cal. 
Wilson,  198  Mass.  182,  84  N.  E.  133,  256,  25  Pac.  407,  22  A.  S.  R.  243; 
126  A.  S.  R.  409.  Collins   v.    Tillou,  26   Conn.   368,   68 

10.  Dorr  v.  Camden,  55  W.  Va.  226,  Am.  Dec.  398;  Boswell  v.  Cunning- 
46  S.  E.  1014,  65  L.R.A.  348.  ham,  32  Fla.  277, 13  So.  354,  21  L.K.A. 

11.  Tavlor  v.  Yorkshire  Ins.  Co.,  54;  Harrison  v.  McIIenry,  9  Ga.  164, 
[1913]  2*'lr.  R.  1,  Ann.  Cas.  1913E  807  52  Am.  Dec.  435;  Follansbe  v.  Kil- 
and  note.  breth,  17  111.  522,  65  Am.  Dec.  C91 ; 

12.  Note:  Ann.  Cas.  1913E  819.         Norris  v.  Tayloe,  49  111.  17,  95  Am. 

13.  McDonough  v.  Williams,  77  Ark.  Dec.  668 ;  Tyler  v.  Sanborn,  128  111. 
261,  92  S.  W.  783,  7  Ann.  Cas.  276,  8  136,  21  N.  E.  193,  15  A.  S.  R.  97,  4 
L.R.A.(N.S.)    452.  L.R.A.  218;  Boone  v.  Clark,  129  111. 

14.  Tyler  v.  Sanborn,  128  111.  136  466,  21  N.  E.  850,  5  L.R.A.  276;  Bur- 
21  N.  E.  193,  15  A.  S.  R.  97,  4  L.R.A.  den  v.  Sheridan,  36  la.  125,  14  Am. 
218;  Bunker  v.  Miles,  30  Me.  431,  50  Rep.  505;  In  re  Acken,  144  la.  519, 
Am.  Dec.  632 ;  Clark  v.  Delano,  205  123  N.  W.  187,  Ann.  Cas.  1912A  1166 
Mass.  224,  91  N.  E.  299,  29  L.R.A.  and  note;  Rose  v.  Hayden,  35  Kan. 
(N.S.)  595  and  note;  Montgomery  v.  106,  10  Pac.  554,  57  Am.  R^p.  145; 
Hundley,  205  Mo.  138,  103  S.  W.  527,  Florance  v.  Adams,  2  Rob.  (La.)  556, 
11  L.R.A.(N.S.)  122  and  note;  Meek  38  Am.  Dec.  226;  Scott  v.  Gorton,  14 
V.  Hurst,  223  Mo.  688,  li^2  S.  W.  1022,  La.  Ill,  33  Am.  Dec.  576;  Robertson 
135  A.  S.  R.  531;  Frith  v.  Alliance  v.  Western  Marine,  etc.,  Ins.  Co.,  19 
Inv.  Co.,  49  Can.  Sup.  Ct.  3S4,  Ann.  La.  227,  36  Am.  Dec.  673;  Boston  v. 
Gas.  1914D  458.  Simmons,  150  Mass.  401,  23  N.  E.  210, 

15.  United  States  v.  Carter,  217  U.  15  A.  S.  R.  230,  6  L.R.A.  629;  Hall 
S.  286,  30  S.  Ct.  515,  54  U.  S.  (L.  ed.)  v.  Paine,  224  Mass.  62,  112  N.  E.  153, 
769,  19  Ann.  Cas.  594;  Gower  v.  L.R.A.1917C  737;  Dwight  v.  Black- 
Andrew,  59   Cal.  119,  43   Am.   Rep.  mar,  2  Mich.  330,  57  Am.  Dec.  130; 
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an  interest  in  the  sale  of  property  belonging  to  his  principal;  but 
in  such  case  the  burden  is  upon  the  agent  to  show  that  the  principal 
liad  knowledge,  not  only  of  the  fact  that  the  agent  was  buying  or 
interested,  but  also  of  every  material  fact  known  to  the  agent  which 
might  affect  the  principal,  and  that,  having  such  knowledge,  he  freely 
consented  to  the  transaction.^*  The  agent  will  be  required  to  account 
for  any  secret  profit  which  he  may  have  received.^'  Again,  where, 
being  employed  to  purchase  property  for  his  principal,  an  agent  pur- 
chases in  his  own  name,  equity  will  declare  him  a  trustee  for  the  prin- 
cipal,*^ or  he  will  be  decreed  to  convey  to  the  principal.**  The  doc- 
trine is  not  based  on  the  idea  that  the  transaction  is  necessarily  an 
injury  to  or  a  fraud  upon  the  principal,  but  on  the  idea  of  closing  the 
door  to  temptation  to  fraud  and  keeping  the  agent's  eye  single  to  the 
rights  and  welfare  of  his  principal.  And  the  interdiction  is  enforced 
with  a  strong  hand  in  courts  of  justice.*^  The  principle  is  one  of 
prevention,  not  remedial  justice,  which  operates  therefore,  however 
fair  the  sale  may  have  been — ^however  free  from  every  taint  of  moral 
wrong.*  A  sale  of  land  by  an  agent  to  his  wife,  without  the  knowledge 
and  express  consent  of  the  principal,  is  voidable;  and  the  fact  that 
the  agent  had  previously  made  an  oral  agreement  in  good  faith  to 
sell  to  another  person,  who  refused  to  complete  the  contract,  although 
urged  to  do  so  by  the  agent,  and  who  thereafter  accepted  the  deed  only 
on  an  agreement  with  the  agent's  wife  to  transfer  the  title  to  her, 

Ames  V.  Port  Huron  Log  Driving,  etc.,  89  L.  T.  N.  S.  450,  19  Times  L.  Rep. 

Co.,  11  Mich.  139,  83  Am.  Dec.  731;  620,  52  W.  R.  126,  5  British  Rul.  Cas. 

McNutt  v.  Dix,  83  Mich.  328,  47  N,  184  and  note.    Compare  Hippisley  v. 

W.   212,  10  L.R.A.   660;   Kimball  v.  Knee  [1905]  1  K.  B.  1,  74  L.  J.  K. 

Ranney,  122  Mich.  160,  80  N.  W.  992,  B.  N.  S.  68,  92  L.  T.  N.  S.  20,  21  Times 

80  A.  S.  R.  548  and  note,  46  L.R.A.  L.  Rep.  5,  5  British  Rul.  Cas.  193. 
403 ;  Jansen  v.  Williams,  36  Neb.  869,       18.  Switzer    v.     Skiles,    3    Oilman 

55  N.  W.  279,  20  L.R.A.  207;  State  v.  (111.)  629,  44  Am.  Dec.  723;  Hall  v. 

State  Journal  Co.,  75  Neb.  275,  106  Sprigg,  7  Mart.  0.  S.  (La.)  243,  12 

N.  W.  434, 13  Ann.  Cas.  254,  9  L.R.A.  Am.  Dec.  506;  Kimball  v.  Ranney,  122 

(N.S.)  174;  Remick  v.  Butterfield,  31  Mich.  160,  80  N.  W.  992,  80  A.  S.  R. 

N.  H.  70,  64  Am.  Dec.  316;  Sweet  v.  548,  46  L.R.A.  403. 
Jacocks,  6  Paige  (N.  Y.)  355,  31  Am.       19.  Hall  v.  Sprigg,  7  Mart.  0.  S. 

Dec.  252;   Gardner  v.   Ogden,  22  N.  (La.)  243,  12  Am.  Dec.  506;  Pinnock 

Y.  327,  78  Am.  Dec.  192;  Van  Dusen  v.   Clough,  16  Vt.  500,  42  Am.  Dec. 

V.  Bigelow,  13  N.  D.  277,  100  N.  W.  521 ;  Moselev  v.  Buck,  3  Munf .  ( Va. ) 

723,  67  L.R.A.  288 ;  Kramer  v.  Wins-  232,  5  Am.  Dec.  508. 
low,  130  Pa.  St.  484,  18  Atl.  923,  17       20.  Trice  v.  Comstock,  121  Fed.  620, 

A.  S.  R.  782;  Armstrong  v.  Campbell,  57  C.  C.  A.  646,  61  L.R.A.  176;  Dwight 

3  Yerg.  (Tenn.)  201,  24  Am.  Dec.  556;  v.  Bhickman,  2  Mich.  330,  57  Am.  Dec. 

Green  v.  Hugo,  81  Tex.  452,  17  S.  W.  130;  Meek  v.  Hurst,  223  Mo.  688,  122 

70,  26  A.  S.  R.  824.  S.  W.  1022,  135  A.  S.  R.  531. 

16.  Tvler  v.  Sanborn,  128  III.  136,  1.  Tyler  v.  Sanborn,  128  111.  136,  21 
21  N.  E.  193,  15  A.  S.  R.  97,  4  L.R.A.  N.  E.  193,  15  A.  S.  R.  97,  4  L.R.A. 
218.  218;  Meek  v.  Hurst,  223  Mo.  688,  122 

17.  Andrews  v.   Ramsay    [1903]    2  S.  W.  1022,  135  A.  S.  R.  531. 
K.  B.  635,  72  L.  J.  K.  B.  N.  S.  865,       Note :  Ann.  Cas.  1912A  1175. 
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does  not  make  the  title  valid.*  The  fact  that  the  agent  charges  him- 
self with  the  fair  market  price  of  the  property  is  not  sufficient  to 
sustain  a  sale  to  himself  of  his  principal's  property.*  Also  the  fact 
that  the  agent  purchases  for  himself  at  the  price  set  by  the  principal 
is  not  sufficient  to  sustain  a  purchase  for  himself.*  Nor  does  the  fact 
that  the  sale  is  at  public  auction  affect  the  case.^  A  purchase  on  fore- 
closure by  an  agent  who  has  been  employed  to  effect  a  sale  of  the 
mortgaged  property  cannot  be  lawfully  made  for  the  agent's  own 
benefit,  to  the  exclusion  of  his  principal,  because  it  is  incompatible 
with  his  duty  to  sell  the  property  as  speedily  and  advantageously  as 
possible.*  But  where  the  agent  has  made  a  bona  fide  sale  of  his 
principal's  property  to  a  third  person,  without  any  agreement  for 
an  interest,  he  may  afterwards  purchase  the  property  from  the  buyer.' 
Again,  where  an  agent  purchases  directly  or  indirectly  the  property 
which  he  is  authorized  to  sell  the  transaction  may  be  ratified  by  the 
principal  and  after  such  ratification  his  right  to  have  the  sale  declared 
a  nullity  is  lost.  The  ratification  need  not  be  expressed  but  may  be 
inferred  from  long  acquiescence  on  the  part  of  the  principal,  with 
knowledge  of  all  the  facts.® 

14.  Denial  of  PrincipaPs  Title! — ^It  is  an  elementary  rule  in  the 
law  of  agency,  applicable  alike  in  civil  and  criminal  proceedings,  that 
the  agent  shall  not  be  heard  to  deny  the  title  of  his  principal.*  If 
the  agent  has  received  money  or  property  belonging  to  his  principal, 
he  will  not  be  heard  to  say  that  the  principal  received  the  money  in 
an  illegal  transaction,  or  that  the  contract  of  agency  was  illegal,  or 
that  the  principal  engaged  in  business  illegally.*®    And  so  an  agent 

2.  Tyler  v.   Sanborn,  128  111.  136,   673,  14  S.  Ct.  741,  38  U.  S.  (L.  ed.) 
21  N.  E.  193,  15  A.  S.  R.  97,  4  L.R.A.  592. 
218.  Note:  Ann.  Cas.  1912A  1175. 

8.  Robertson  v.  Chapman,  152  U.  S.  An  agent  may  purchase  after  termi- 
673,  14  S.  Ct.  741,  38  U.  S.  (L.  ed.)  nation  of  his  agency.  McDonough  v. 
592;  Mills  v.  Goodsell,  5  Conn.  475,  13  Williams,  77  Ark.  261,  92  S.  W.  783, 
Am.  Dec.  90;  Tyler  v.  Sanborn,  128  7  Ann.  Cas.  276,  8  L.R.A.(N.S.)  452. 
111.  136,  21  N.  E.  193,  15  A.  S.  R.  97,  8.  Marsh  v.  Whitmore,  2  WaU.  178, 
4  L.R.A.  218;  Scott  v.  Freeland,  7  22  U.  S.  (L.  ed.)  482. 
Smedes  &  M.  (Miss.)  409,  45  Am.  Dec.  Note:  Ann.  Cas.  1912 A  1176. 
310;  Armstrong  v.  Campbell,  3  Yerg.  9.  Frazier  v.  Poindexter,  78  Ark. 
(Tenn.)  201,  24  Am.  Dec.  556;  Green  241,  95  S.  W.  464,  115  A.  S.  R.  33,  8 
V.  Sargeant,  23  Vt.  466,  56  Am.  Dec.  Ann.  Cas.  552;  Moss  Mercantile  Co.  v. 
88.  Payette  First  Nat.  Bank,  47  Ore.  361, 

4.  Note:  Ann.  Cas.  1912A  1175.         82  Pac.  8,  8  Ann.  Cas.  569  and  note, 

5.  Mills  V.  Goodsell,  5  Conn.  475,  13  2  L.R.A.(N.S.)  657  and  note;  Smith 
Am.  Dec.  90 ;  Remick  v.  Butterfield,  31  v.  Blachley,  188  Pa.  St.  550,  41  Atl. 
N.  H.  70,  64  Am.  Dec.  316.  619,  68  A.  S.  R.  887;  Hertzler  v.  Geig- 

Note:  Ann.  Cas.  1912A  1175.  ley,  196  Pa.  St.  419,  46  Atl.  366,  79 

6.  Kimball    v.    Ranney,    122    Mich.  A.  S.  R.  724. 

160,  80  N.  W.  992,  80  A.  S.  R.  548  and       10.  Hardy  v.  Jones,  63  Kan.  8,  64 
note,  46  L.R.A.  403.  Pac.  969,  88  A.  S.  R.  223;  Ware  v. 

.     7.  Robertson  v.  Chapman,  152  U.  S.   Spinney,  76  Kan.  289,  91   Pac.  787, 
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to  the  defendant  a  criminal  offense,  and  that  if  he  were  compelled  to 
render  an  account,  evidence  might  be  produced  forming  the  basis  of 
a  criminal  accusation,  do  not  oust  the  court  of  jurisdiction.'  It  is, 
however,  the  fiduciary  character  of  the  relation  between  the  parties 
that  forms  the  basis  for  equitable  interposition;  the  bare  relation  of 
agency  will  not  give  a  chancery  court  jurisdiction  of  a  suit  by  the 
principal.®  And  so  a  bill  for  an  accounting  by  the  agent  against 
the  principal  will  not  generally  lie.^  Ordinarily,  there  is  no  duty  on 
the  part  of  the  principal  as  there  is  on  the  part  of  the  agent  to  keep 
im  account  of  the  dealings  between  them,  and  there  is  no  confidence 
reposed  by  the  agent  in  the  principal,  as  there  is  by  the  principal  in 
the  agent.  The  existence  of  such  duty  and  such  confidence  are 
UTounds  for  a  bill  lying  for  an  account  by  a  principal  against  his  agent, 
and  their  absence  in  the  converse  relation  are  given  as  reasons  for  a 
bill  not  lying. *^  Where  the  relation  between  the  agent  and  the  prin- 
cipal is  of  a  fiduciary  character  or  the  transactions  between  the  parties 
are  so  involved  and  complicated  that  the  remedy  at  law  is  insufficient 
to  administer  complete  justice,  a  court  of  equity  will  entertain  a  bill 
by  an  agent  for  an  accounting.*^  It  has  been  held  that  where  posses« 
sion  of  a  farm  was  held  as  agent  for  a  claimant  thereunto,  and  not 
as  tenant,  and  title  was  subsequently  adjudged  in  favor  of  a  third 
person,  recovery,  in  a  proceeding  by  the  third  person  against  the 
agent  for  the  use  of  the  farm,  is  limited,  in  the  absence  of  any  derelic- 
tion of  duty  on  his  part,  to  the  proceeds  received  by  him  therefrom, 
less  proper  expenditures,  and  cannot  be  extended  to  the  rental  value 
of  the  farm,  if  that  amounts  to  the  greater  sum.**  The  rights  and 
liabilities  as  between  principal  and  agent  in  respect  of  illegal  transac> 
tions  are  treated  elsewhere.** 

17.  Indemnification  of  Agent  by  Principal  for  Expenses  Incurred. — 
As  a  general  rule  where  one  is  employed  or  directed  by  another  to 
do  an  act  in  his  behalf,  the  law  implies  a  promise  of  indemnity  by 
the  principal  for  damages  resulting  to  the  agent  proximately  from  the 
execution  of  the  agency,  and  for  necessary  expenses  advanced  or  in- 

Am.   Dec.   503;   Moseley  v.   Buck,  3  7.  Warren   v.   Holbrook,   96   Mich. 

Mtinf.    (Va,)    232,  5  Am.  Dec.  508;  185,  54  N.  W.  712,  35  A.  S.  R.  554 

Goddin  v.  Bland,  87  Va.  706,  13  S.  E.  8.  Phillips  v.  Birmingham  Industrial 

145,  24  A.  S.  R.  678;  Davis  v.  Marsh-  Co.,  161  Ala.  509,  50  So.  77, 135  A.  S. 

all,  114  Va.  193,  76  S.  E.  316,  Ann.  R.  156. 

Cas.  1914B  1025.    See  also  McKay  v.  9.  Davis  v.  Marshall,  114  Va.  193, 

WUHams,  67  Mich.  547,  35  N.  W.  159,  76  S.  E.  316,  Ann.  Cas.  1914B  1025 

11  A.  S.  R.  597 ;  Walker  v.  John  Han-  and  note. 

cock  Mut.  Life  Ins.  Co.,  80  N.  J.  L.  10.  Note:  Ann.  Cas.  1914B  1028. 

342,  79  Atl.  354,  Ann.  Cas.  1912A  526,  11.  Note:  Ann.  Cas.  1914B  1029. 

35    L.R.A.(N.S.)     153;    Newman    v.  12.  Royston   v.   McCalley,    (Tenn.) 

Chapman,  2  Rand.  (Va.)  93,  14  Am.  59  S.  W.  725,  52  L.R.A.  899. 

Dec.   766.     See  Accounts   and   Ac-  13.  See   Brokebs,  vol.   4,   p.  324; 

ootJNTiKO,  vol.  1,  p.  204.  Salbs. 
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curred  by  the  agent  in  order  to  consummate  that  which  he  is  (Jirected 
to  do.**  And  the  principal  may  not  defeat  the  agent's  right  to  indem- 
nification by  a  termination  of  the  contract  of  agency.**  If,  however, 
the  agent  exceeds  his  authority,  and  do^  acts  not  within  the  scope  of 
his  agency,  he  will  not  be  permitted  to  recover  from  the  principal  for 
money  advanced  or  for  liabilities  incurred  in  respect  of  such  unau- 
thorized acts.**  Again,  it  is  a  well  established  rule  that  an  agent  will 
not  be  permitted  to  recover  from  his  principal  for  money  advanced  or 
liabilities  incurred  in  a  transaction  prohibited  by  law  if  the  agent 
knew  of  the  illegality  of  the  transaction.*'  It  has  been  held  that  a 
manufacturer  in  one  country  shipping  machines  to  his  agent  in  an- 
other, which  are  confiscated  by  the  government  of  the  latter  as  gam- 
bling devices,  is  not  bound  to  reimburse  his  agent  for  fines  paid  by  him 
because  of  the  importation  of  the  machines,  although  the  manufac- 
turer improperly  invoiced  them  and  the  agent  acted  only  to  protect 
the  manufacturer's  interest,  since  a  recovery  would  be  against  public 
policy.*® 

18.  Compensation  for  Services  Rendered. — ^The  compensation  of 
the  employee  or  agent  depends,  of  course,  on  the  terms  of  the  contract 
of  employment  and  the  nature  of  the  service  rendered.**  Primarily, 
the  agent  is  entitled  to  the  sum  agreed  upon  between  him  and  his  prin- 
cipal;  but  this  may  be  reduced  by  showing  a  breach  of  the  agent's 
duty,*®  or  a  rightful  revocation  of  the  agent's  authority  and  termina- 
tion of  the  employment.*  If,  however,  the  agent  is  discharged  without 
cause  before  the  expiration  of  the  time  fixed  by  the  contract,  the  prin- 
cipal is  answerable  as  for  a  breach  of  the  agreement,  and  the  agent 

14.  See  Master  and  Servant,  vol.  19.  See  Master  and  Servant,  vol. 
18,  p.  644.    See  also  Taylor  Mfg.  Co.  v,  18,  p.  530  et  seq. 

Hatcher,  39  Fed.  440,  3  L.R.A.  587;  A  principal  whose  agent  employs  a 

Shovelin  v.  Hanson,  30  Que.   Super,  subagent  is  liable  for  the  compensa- 

Ct.  360,  14  Ann.  Cas.  681.  tion  of  such  subagent  if  the  employ- 

An  agent  who  pays  money  out  of  his  ment  is  authorized  and  ratified  on  the 

own  pocket  to  protect  the  estate  of  his  part  of  the  principal  by  his  adopting 

principal  in  his  charge  is  not  a  volun-  the  acts  of  the  subagent.     Fisher  v, 

teer,  and  is  entitled  to  all  the  equities  Berwind  White  Coal  Min.  Co.,  64  W, 

that  his  principal  would  be  entitled  to  Va.  304,  61  S.  E.  910,  131  A.  S.  R, 

had  he  paid  the  demand  himself.   Cur-  898.      • 

ry  V.  Curry,  87  Ky.  667,  9  S.  W.  831,  20.  Jansen  v.  Williams,  36  Neb.  869, 

12  A.  S.  R.  504.  55  N.  W.  279,  20  L.R.A.(N.S.)  207. 

15.  Note:  Ann.  Cas.  1912D  993.  1.  See  supra,  par.  8. 

16.  Corbin  v.  American  Mills,  27  As  to  the  rights,  generally,  of  an 
Conn.  274,  71  Am.  Dec.  63;  Fuller  v.  employee  discharged  for  good  cause, 
Ellis,  39  Vt.  345,  94  Am.  Dec.  327.  where  his  compensation   depended  in 

Note:  Ann.  Cas.  1912D  993.  whole  or  in  part  upon  the  amount  of 

17.  Note:  Ann.  Cas.  1912D  993.  business  or  profits,  see  Ely  v.  King- 

18.  Mills   Novelty   Co.   v.   Dupouy,  Richardson  Co.,  265  111.  148,  106  N.  E. 
203  Fed.  254,  121  C.  C.  A.  452,  45  619,  L.R.A.1915B  1052  and  note. 
L.RJl.(N.S.)  788. 
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may  elect  to  treat  the  contract  as  rescinded  and  maintain  an  action 
for  the  value  of  services  rendered  and  money  expended.*  It  is  true, 
no  doubt,  that  merely  prospective  profits  are  not  as  a  general  rule 
recoverable.'  But  according  to  well  reasoned  cases  if  the  agent  has 
been  wrongfully  discharged,  he  should  be  compensated  for  business 
that  might  have  been  done  but  for  the  wrongful  act  of  the  principal.* 
It  has  been  held  that  a  manager  of  his  employer's  business,  who  is  to 
receive  a  fixed  salary  as  well  as  commissions  on  the  business  done  by 
him,  may,  in  an  action  for  being  wrongfully  dismissed  before  the 
expiration  of  his  contract  of  employment,  recover,  in  addition  to  his 
salary  for  such  unexpired  period,  such  commissions  as  in  the  opinion 
of  the  jury  he  would  have  earned  had  he  been  allowed  to  manage  the 
business  during  such  period.*  Some  courts,  however,  have  talcen  the 
position  that  there  are  no  criteria  available  for  the  purpose  of  estimat- 
ing with  reasonable  certainty  the  loss  sustained  by  a  servant  whose 
dismissal  deprives  him  of  the  opportunity  of  earning  commissions 
on  those  entirely  new  transactions  in  which  he  might  possibly  have 
been  engaged,  if  he  had  remained  in  the  employment.  In  this  point 
of  view,  the  sum  which  he  might  have  received  from  that  source  is 
considered  to  belong  to  the  category  of  speculative  and  merely  con- 
jectural damages,  which  are  not  recoverable.*  The  measure  of  dam- 
ages for  the  breach  of  a  contract  giving  an  agent  an  exclusive  selling 
territory  where  the  principal  invades  such  territory,  or  revokes  the 
contract  of  agency,  is  the  amount  of  profits,  commissions  or  discounts 
of  which  the  agent  is  deprived  by  the  action  of  the  principal ;  exclud- 
ing, however,  profits  that  are  too  remote  or  merely  speculative.'  The 
cases  very  generally  hold  that  an  agent  forfeits  all  of  his  rights  to 
compensation  by  wilfully  neglecting  to  keep  and  render  accurate 
account  of  his  agency,  or  by  rendering  false  accounts.®  But  slight 
neglect  in  this  respect  will  have  no  such  eflfect.* 

2.  Glover    v.    Henderson,    120    Mo.   98,  3  British  Rul.  Cas.  98. 

367,  25  S.  W.  175,  41  A.  S.  R.  695.  6.  Notes:  Ann.  Cas.  1917B  1194;  1 

See  Master  and  Servant,  vol.  18,  p.  British  Rul.  Cas.  127. 

522  et  seq.  7.  Sparks  v.  Reliable  Dayton  Motor 

3.  Aetna  life  Ins.  Co.  v.  N^sen,  84  Car  Co.,  85  Kan.  29,  116  Pac.  363, 
Ind.  347,  43  Am.  Rep.  91;  ^ouston,  Ann.  Cas.  1912C  1251  and  note;  Mc- 
«tc.,  R.  Co.  V.  Hill,  63  Tex.  381,  51  Am.  Ginnis  v.  Studebaker  Corp.  of  Amer- 
Rep.  642.  ica,  75  Ore.  519,  146  Pac.  825,  147 

Notes:  1  British  Rul.  Cas.  124,  127.  Pac.  525,  Ann.  Caa.  1917B  1190  and 

4.  Laishley    v.    Goold   Bicycle    Co.,  note,  L.R.A.1916B  868. 

[1903]  6  Ont.  L.  Rep.  319,  23  Can.  L.  8.  Siplev  v.  Stickney,  190  Mass.  43, 

T.  304,  2  Ont.  W.  Rep.  780,  1  British  76  N.  E.  226, 112  A.  S.  R.  309,  5  Ann. 

Rul.  Cas.  115  and  note.  Cas.  611  and  note,  5  L.R.A.(N.S.)  469 

5.  Addis  V.  Gramophone  Co.,  [1909]  and  note. 

A.  C.  (Eng.)  488,  78  L.  J.  K.  B.  N.  S.      9.  Note:  5  L.R.A.(N.S.)  469. 
1122, 101  L.  T.  N.  S.  466, 16  Ann.  Cas. 
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III.  Representation  of  Pbincipal  by  Agent 

Oenerally 

19.  Privity  between  Principal  and  Agent. — ^In  many  respects  the 
interests  of  principal  and  agent  are  identical,  and  what  will  aflfect 
the  agent's  proprietary  interest  will  also  affect  the  interest  of  the 
principal.  A  judgment  against  the  agent  may  under  some  circuiH- 
stances  be  binding  on  the  principal ;  *®  and  if  the  latter  comes  into 
court  in  defense  of  the  act  of  the  former,  evidence  that  is  admissible 
against  the  agent  becomes  also  admissible  against  the  principal.  Such 
evidence  cannot  be  said  as  to  the  principal  to  be  res  inter  alios  acta.*^ 
Again,  representations  made  to  an  agent  are  as  material  as  though 
made  to  his  principal. ^^  But  property  of  the  principal  in  the  hands 
of  the  agent  for  the  purpose  of  safe  on  account  of  the  principal  is  not 
subject  to  execution  against  the  agent.**  Nor  may  the  individual 
debt  of  the  agent  be  set  oflf  against  a  debt  owing  to  the  principal.** 

20.  Acquisition  and  Enforcement  of  Rights  Arising  Out  of  Agent's 
Acts. — The  act  of  an  agent  within  the  scope  of  his  employment  is 
in  legal  effect  the  act  of  his  principal,  and  the  latter  is  entitled  to  all 
of  the  advantages  flowing  therefrom.**  The  equitable  title  to  prop- 
erty, subject  to  all  the  incidents  attached  to  such  estate,  is  acquired 
by  the  principal,  from  the  moment  of  purchase,  where  the  agent  buys 
property  of  a  third  person,  although  the  deed  or  contract  of  sale  be 
made  out  in  the  agent's  name.**  But  the  principal  will  not  be  per- 
mitted to  take  advantage  of  the  latter's  wrongful  act,  by  pleading  such 
wrong  in  defense  of  an  action  at  law.*'  If  an  agent  procures  a  can- 
tract  by  illegal  means,  his  principal,  though  ignorant  of,  and  not 
consenting  to,  the  wrongful  act,  is  affected  by  it  to  the  extent  that 
he  cannot  enforce  the  contract  so  secured.*®  Though  there  are  cases 
in  which  it  has  been  held  that,  generally  speaking,  a  principal  may 
not  sue  upon  a  written  contract  made  by  an  agent  in  his  own  name, 
even  if  the  agency  is  disclosed,**  yet  the  general  rule  is  that  in  cases 

10.  Bridges  v.  McAlister,  106  Ky.  Am.  Dec.  215;  Foster  v.  Smith,  2  Cold. 
791,  51  S.  W.  603,  90  A.  S.  R.  267,  45    (Tenn.)  474,  88  Am.  Dec.  604. 
L.R.A.  800.  16.  Follansbe  v.  Kilbreth,  17  111.  522, 

11.  Thompson  v.  Chauveau,  7  Mart.   65  Am.  Dec.  691. 

N.  S.  (La.)  331,  18  Am.  Dec.  246.  17.  New  York  life  Ins.  Co.  v.  Bab- 

12.  Gushing  v.  Rice,  46  Me.  303,  71  cock,  104  Ga.  67,  30  S.  E.  273,  69  A. 
Am.  Dec.  579.  S.  R.  134,  42  L.R.A.  88. 

13.  Fleet  v.  Hertz,  201  111.  594,  66  18.  Honaker  v.  Board  of  Education, 
N.  E.  858,  94  A.  S.  R.  192.  42  W.  Va.  170,  24  S.  E.  544,  57  A.  S. 

14.  Braden  v.  Louisiana  State  Ins.  R.  847,  32  L.R.A.  413. 

Co.,  1  La.  220,  20  Am.  Dec.  277.  19.  Violett  v.  Powell,  10  B.  Mon. 

15.  Destrehan  v.  Louisiana  Cypress  (Ky.)  347,  52  Am.  Dec.  548;  Gilpin 
Lumber  Co.,  45  La.  Ann.  920,  13  So.  v.  Howell,  5  Pa.  St.  41,  45  Am.  Dec. 
230,  40  A.  S.  R.  265;  FarmersS  etc.,  720. 

Nat.  Bank  v.  King,  57  Pa.  St.  202,  98 

837 


§  21  PRINCIPAL  AND  AGENT  21  B.  C.  L, 

of  parol  contracts  the  right  of  action  may  be  asserted  by  him  from 
whom  the  consideration  proceeds,  and  certain  it  is  that  where  an 
agent  enters  into  a  verbal  contract,  even  without  disclosing  his  prin- 
cipal, the  latter  may  maintain  an  action  upon  it.-®  The  suit  should 
be  brought  in  the  name  of  the  principal,  and  not  in  that  of  the 
agent,  where  on  the  face  of  the  contract  it  purports  to  have  been  made 
by  or  with  an  agent  having  no  direct  or  beneficial  interest  in  the  trans- 
action.1  For  tortious  acts  of  third  persons  in  connection  with  the 
agency,  whereby  the  principal  has  sustained  an  injury,  an  action  may 
as  a  general  rule  be  maintained  by  the  principal  in  his  own  name.- 

Imputation  to  Principal  of  Knowledge  Acquired  by  Agent 

21.  Knowledge  or  Notice  as  Binding  Principal  Generally. — ^The 
principal,  according  to  a  settled  rule  of  law,  is  bound  by  the  knowledge 
of  the  agent,  or — otherwise  stated — notice  to  the  agent  constitutes 
notice  to  the  principal,^  the  rule  being  derived  from  the  duty  of  dis- 

20.  Pitts  V.  Mower,  18  Me.  361,  36  etc.,  R.  Co.,  75  la.  297,  39  N.  W.  507, 

Am.  Dec.  727;  Taintor  v.  Pendergast,  9  A.  S.  R.  479;  McClelland  v.  Saul, 

3  Hill  (N.  Y.)  72,  38  Am.  Dec.  618;  113  la,  208,  84  N.  W.  1034,  86  A.  S. 

Gilpin  V.  Howell,  5  Pa.  St.  41,  45  Am.  R.  370 ;  Boyd  v.  Boyd,  128  la.  699, 

Dec.  720.    See  infra,  par.  72.  104  N.   W.   798,  111  A.   S.  R.  215; 

1.  Bayley  v.  Onondaga  County  Mut.  Roach  v.  Karr,  18  Kan.  529,  26  Am. 
Ins.  Co.,  6  Hill  (N.  Y.)  476,  41  Am.  Rep.  788;  Atlantic  Cotton  Mills  v.  In- 
Dee.  759.  dian  Orchard  Mills,  147  Mass.  268,  17 

2.  Note:  Ann.  Cas.  1915B  1297.  N.  E.  496,  9  A.  S.  R.  698;  Allen  v. 

3.  Frenkel  v.  Hudson,  82  Ala.  158,  South  Boston  R.  Co.,  150  Mass.  200, 
2  So.  758,  60  Am.  Rep.  736;  Birming-  22  N.  E.  917,  15  A.  S.  R.  185,  5  L.R.A. 
ham  First  Nat.  Bank  v.  Allen,  100  Ala.  716;  Johnston  Hanester  Co.  v.  Miller, 
476,  14  So.  335,  46  A.  S.  R.  80,  27  72  Mioh.  265,  40  N.  W.  429,  16  A.  S. 
L.R.A.  426;  Higman  v.  Camody,  112  R.  536:  Littauer  v.  Houck.  92  Mich. 
Ala.  267,  20  So.  480,  57  A.  S.  R.  33;  162,  52  N.  W.  464,  31  A.  S.  R.  572; 
Hunter  v.  Watson,  12  Cal.  363,  73  Am.  Wilson  v.  Minnesota  Farmers*  Mut. 
Dec.  543;  Wittenbrock  v.  Parker,  102  Fire  Ins.  Ass'n,  36  Minn.  112,  30  N. 
Cal.  93,  36  Pac.  374,  41  A.  S.  R.  172,  W.  401, 1  A.  S.  R.  659;  Reisan  v.  Mott, 
24  L.R.A.  197;  Finnell  v.  Finnell,  156  42  Minn.  49,  43  N.  W.  691,  18  A.  S. 
Cal.  589,  105  Pac.  740,  134  A.  S.  R.  R.  489;  Trentor  v.  Pothen,  46  Minn. 
143;  Little  Pittsburg  Con.  Min.  Co.  v.  298,  49  N.  W.  129,  24  A.  S.  R.  225; 
Little  Chief  Con.  Min.  Co.,  11  Colo.  Reynolds  v.  Ingersoll,  11  Smedes  &  M. 
223, 17  Pac.  760,  7  A.  S.  R.  226;  Farm-  (Miss.)  249,  49  Am.  Dec.  57;  Henrv  v. 
ers^  etc.,  Bank  v.  Pavne,  25  Conn.  444,  Sneed,  99  Mo.  407,  12  S.  W.  663,^  17 
68  Am.  Dec.  362;  Marsh  v.  Wheeler,  A.  S.  R.  580;  Merchants'  Nat.  Bank  v. 
77  Conn.  449,  59  Atl.  410,  107  A.  S.  R.  Lovitt,  114  Mo.  519,  21  S.  W.  825,  35 
40;  Strickland  v.  Vance,  99  Ga.  531,  A.  S.  R.  770  and  note;  Hickman  v. 
27  S.  E.  152,  59  A.  S.  R.  241;  Johnson  Green,  123  Mo.  165,  22  S.  W.  455,  27' 
V.  Aetna  Ins.  Co.,  123  Ga.  404,  51  S.  S.  W.  440,  29  L.R.A.  39;  Wilcox  Exch. 
E.  330,  107  A.  S.  R.  92;  Mullanphy  Bank  v.  Nebraska  Underwriters'  Ins. 
Sav.  Bank  v.  Schott,  135  111.  655,  26  Co.,  84  Neb.  110,  120  N.  W.  1010,  133 
N.  E.  640,  25  A.  S.  R.  401;  Field  v.  A.  S.  R.  614;  Eastman  v.  Provident 
Campbell,  164  Ind.  389,  72  N.  E.  260,  Mut.  Relief  Ass^n,  65  N.  H.  176,  18 
108  A.  S.  R.  301;  Baldwin  v.  St.  Louis,  Atl.  745,  23  A.  S.  R.  29,  5  L.R.A.  712: 
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closure  by  the  former  to  the  latter  of  all  the  material  facts  coming  to 
his  knowledge  with  reference  to  the  subject  of  his  agency,  and  a  pre- 
sumption that  he  has  discharged  that  duty.*  While  the  failure  of 
an  agent  to  communicate  to  his  principal  information  acquired  by 
him  in  the  course  and  within  the  scope  of  his  agency  is  a  breach  of 
duty  to  his  principal,  yet  the  notice  has  the  same  eflfect  as  to  third 
persons  as  though  his  duty  had  been  faithfully  performed.*  Like 
natural  persons,  corporations  are  held  responsible  for  the  knowledge 
which  is  possessed  by  those  whom  they  appoint  as  their  representa- 
tives.*   Indeed  there  are  peculiar  and  urgent  reasons  for  a  more  strin- 

Brookhouse  v.  Union  Publishing  Co.,  etc.,  Ins.  Co.,  4  S.  D.  639,*  57  N.  W. 
73  N.  H.  368,  62  Atl.  219,  111  A.  S.  919,  47  A.  S.  R.  796;  Nashville,  etc., 
R.  623,  6  Ann.  Cas.  675,  2  L.R.A.  R.  Co.  v.  Elliott,  1  Cold.  (Tenn.)  611, 
(N.S.)  993  and  note;  Clement  v.  78  Am.  Dec.  506;  Hunter  v.  State,  1 
Young-McShea  Amusement  Co.,  70  N.  Head  (Tenn.)  160,  73  Am.  Dec.  164; 
J.  Eq.  677,  67  Atl.  82,  118  A.  S.  R.  Boro  v.  Hidell,  122  Tenn.  80,  120  S. 
747;  Vulcan  Detinning  Co.  v.  Ameri'  W.  961, 135  A.  S.  R.  857;  Backman  v. 
can  Can  Co.,  72  N.  J.  Eq.  387,  67  il^i.  Wright,  27  Vt.  187,  65  Am.  Dec.  187 ; 
339,  12  L.R.A.(N.S.)  102;  National  Blumenthal  v.  Brainerd,  38  Vt.  402,  91 
Newark  Banking  Co.  v.  Delaware,  etc.,  Am.  Dec.  349;  Norfolk,  etc.,  R.  Co.  v. 
R.  Co.,  70  N.  J.  L.  774,  58  Atl.  311, 103  Harman,  91  Va.  601,  22  S.  E.  490,  50 
A.  S.  R.  825,  66  L.R.A.  59i^;  Jackson  A.  S.  R.  853,  44  L.R.A.  289;  Rothchild 
V.  Sharp,  9  Johns.  (N.  Y.)  \.63,  6  Am.  Bros.  v.  Northern  Pac.  R.  Co.,  68 
Dec.  267;  Constant  v.  Rochester  Uni-  Wash.  627,  123  Pac.  1011,  40  L.R.A. 
versity.  111  N.  Y.  604,  19  N.  E.  631,  (N.S.)  773;  Congar  v.  Chicago,  etc., 
7  A.  S.  R.  769,  2  L.R.A.  734  and  note;  R.  Co.,  24  Wis.  157,  1  Am.  Rep.  164; 
Cox  V.  Pearce,  112  N.  Y.  637,  20  N.  E.  Kickland  v.  Menasha  Wooden- Ware 
.566,  3  L.R. A.  563 ;  Mayer  v.  Dean,  115  Co.,  68  Wis.  34,  31  N.  W.  471,  60  Am. 
N.  Y.  556,  22  N.  E.  261,  5  L.R.A.  540;  Rep.  831;  Brothers  v.  Kaukauna  Bank, 
Dollard  v.  Roberts,  130  N.  Y.  269,  29  84  Wis.  381,  54  N.  W.  786,  36  A.  S. 
N.  E.  104,  14  L.R.A.  238;  Henry  v.  R.  932;  Davis  v.  Steeps,  87  Wis.  472, 
Allen,  151  N.  Y.  1,  45  N.  E.  355,  36  58  N.  W.  769,  41  A.  S.  R.  51,  23 
L.R. A.  658 ;  Neal  v.  Pender-Hyman  L.R. A.  818 ;  Andrews  v.  Robertson,  111 
Hardware  Co.,  122  N.  C.  104,  65  A.  S.  Wis.  334,  87  N.  W.  190,  87  A.  S.  R. 
R.  697;  Cincinnati,  etc.,  R.  Co.  v.  Kass-  870,  54  L.R.A.  673;  Kennedy  v.  Green, 
en,  49  Ohio  St.  230,  31  N.  E.  282,  16  3  Myl.  &  K.  699,  41  Rev.  Rep.  176,  21 
L.R.A.  674;  Pennoyer  v.  Willis.  Q6  Eng.  Rul.  Cas.  820  and  note. 
Ore.  1,  36  Pac.  568,  46  A.  S.  R.  594;  Notes:  36  Am.  Dec.  188;  Ann.  Cas. 
Humphreys   v.   National   Ben.   Ass'n,  1912A  549. 

139  Pa.  St.  264,  20  Atl.  1047, 11  L.R.A.  4.  Booker  v.  Booker,  208  111.  629,  70 
564;  FrankUn  Fire  Ins.  Co.  v.  Brad-  N.  E.  709, 100  A.  S.  R.  260;  Henry  v. 
for,  201  Pa.  St.  32,  50  Atl.  286,  88  A.  Allen,  151  N.  Y.  1,  45  N.  E.  355,  36 
S.  R.  770,  55  L.R.A.  408;  Hicks  v.  L.R.A.  658. 

American  Natural  Gas  Co.,  207  Pa.  St.  6.  Cox  v.  Pearce,  112  N.  Y.  637,  20 
570,  57  Atl.  55,  65  L.R. A.  209 ;  Davis  N.  E.  666,  3  L.R.A.  563. 
V.  Smith,  26  R.  1. 129,  58  Atl.  630,  106  6.  Merchants'  Nat.  Bank  v.  Lovitt, 
A.  S.  R.  691,  3  Ann.  Cas.  832,  66  114  Mo.  619,  21  S.  W.  826,  35  A.  S. 
L.R.A.  478:  Akers  v.  Rowan,  33  S.  C.  R.  770;  Cincinnati,  etc.,  R.  Co.  v.  Kaas- 
451,  12  S.  E.  166,  10  L.R.A.  706  and  en,  49  Ohio  230,  31  N.  E.  282,  16. 
note;  Bates  v.  American  Mortgage  Co.,  L.R.A.  674;  Cook  v.  American  Tubing, 
37  S.  C.  88,  16  S.  E.  883,  21  L.R.A.  etc.,  Co.,  28  R.  L  41,  65  Atl.  641,  9 
340  and  note;  Enos  v.  St.  Paul  Fire,   L.R.A.(N.S.)   193;  Nashville,  etc.,  R. 
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gent  enforcement  of  the  rule  against  corporations  than  against  in- 
dividual principals,  from  the  fact  that  the  only  way  of  communicat- 
ing actusJ  notice  to  a  corporation  is  through  its  agents.'  The  rule 
appears  to  be  operative  in  innumerable  situations.  It  is  held  that 
knowledge  of  an  agent  as  to  a  material  fact  bearing  upon  the  validity 
of  a  contract  made  on  behalf  of  his  principal  is  imputed  to  the  latter.^ 
Likewise,  notice  to  an  agent  who  negotiates  a  sale  of  intoxicating 
liquors  is  notice  to  his  principal  of  the  fact  that  a  third  person  had 
no  license  to  buy  or  hold  liquors  for  the  purpose  for  which  they  were 
bought,  where  the  agency  is  general,  and  the  agent  assumes  to  sell  to 
.such  persons.^  Similarly,  notice  given  to  an  agent  employed  to  pur- 
chase property,  of  any  defect  in  title  or  quality  of  the  property,  is 
notice  to  his  principal,  in  any  controversy  between  him  and  the 
vendor,  in  relation  to  such  property.*^  Again,  if  an  agent  knows,  or 
by  ordinary  care  can  ascertain,  the  purpose  for  which  articles  con- 
tracted to  be  furnished  are  to  be  used,  his  knowledge  is  the  knowledge 
of  his  principal.*^  And  upon  the  same  principle  it  has  been  held  that 
notice  to  one  who  collects  rents  in  a  tenement  building,  and  who  also 
gives  attention  to  repairs  on  it,  of  the  danger  that  plastering  on  the 
ceiling  of  a  hallway  will  fall,  will  charge  the  owner  with  notice  of 
the  danger.^^  So  also,  it  has  been  held  that  the  knowledge  of  a  servant 
as  to  the  condition  of  a  dog  in  his  charge  developing  symptoms  of 
hydrophobia  is  the  knowledge  of  his  master.*'  Notice  to  a  subagent 
is  imputable  to  the  principal,  where  the  intermediate  agent  is  not  an 
independent  employer,  but  both  perform  their  respective  parts  in 
one  transaction  under  the  general  direction  of  the  principal.**  It  is 
indispensable,  however,  in  order  that  the  knowledge  of  one  person  shall 
be  imputed  to  another,  that  in  fact  there  exist  between  them  the  rela- 
tion of  principal  and  agent.*®  It  has  been  held  that  one  who  has 
prepared  an  abstract  of  title  furnished  by  and  on  behalf  of  the  vendor 
of  land  is  in  no  sense  to  be  regarded  as  the  agent  of  the  vendee,  so 

Co.  V.  Elliott,  1  Cold.  (Tenn.)  611,  78       11.  Neal    v.    Pender-Hyman    Hard- 
Am.  Dec.  506 ;  Cabin  Branch  Min.  Co.   ware  Co.,  122  N.  C.  104,  29  S.  fe.  96, 
V.  Hutchinson,  112  Va.  37,  70  S.  E.   65  A.  S.  R.  697. 
480,  Ann.  Cas.  1912D  93.  12.  Bollard  v.   Roberts,  130  N.   Y. 

Note:  36  Am.  Dec.  188.  2G9.  29  N.  E.  104,  14  L.R.A.  238. 

7.  Note :  36  Am.  Dec.  188.  13.  Buck  v.  Brady,  110  Md.  568,  73 

8.  Johnson  v.  Aetna  Ins.  Co.,  123  Atl.  277,  132  A.  S.  R.  459. 

Ga.  404,  51  S.  E.  339, 107  A.  S.  R.  92.       14.  Bates  v.  American  Mortgage  Co., 

9.  Backman  v.  Wright,  27  Vt.  187,  37  S.  C.  88,  16  S.  E.  883,  21  L.R.A. 
65  Am.  Dec.  187.  340  and  note. 

10.  Field  V.  Campbell,  164  Ind.  389,  15.  Clement  v.  Young-McShea 
72  N.  E.  260,  108  A.  S.  R.  301;  Ross  Amusement  Co.,  70  N.  J.  Eq.  677,  67 
V.  Houston,  25  Miss.  591,  59  Am.  Dec.  Atl.  82,  118  A.  S.  R.  747 ;  Norfolk, 
231;  Jackson  v.  Sharp,  9  Johns.  (N.  etc.,  R.  Co.  v.  Harman,  91  Va.  601,  22 
Y.)  163,  6  Am.  Dec.  267;  Hicks  v.  S.  E.  490,  50  A.  S.  R.  855,  44  L.R.A. 
American  Natural  Gas  Co.,  207  Pa.  St.  289. 

570,  57  Atl.  55,  65  L.R.A.  209. 

840 


21  B.  C.  L.  PRINCIPAL  AND  AGENT  §  22 

as  to  charge  the  latter  with  actual  notice  of  facts  learned  while  engaged 
in  preparing  such  abstract.**  Again,  the  mere  fact  that  the  officers 
of  a  bank  acting  as  limited  agents  for  a  vendee  in  inducing  him  to 
make  a  purchase  of  property  know  that  he  intends  to  mortgage  it 
to  such  bank  to  secure  pre-existing  indebtedness  cannot  be  held  to 
be  notice  to  the  vendor,  so  as  to  amount  to  his  implied  waiver  of  his 
vendor's  lien.*' 

22.  Relevancy  of  Matter  to  Scope  of  Employment. — Whether  the 
knowledge  of  an  agent,  in  order  to  bind  the  principal,  must  have  been 
acquired  by  the  agent  while  acting  within  the  scope  of  his  employment 
or  in  the  transaction  of  the  principal's  business  is  a  question  upon 
which  the  courts  have  disagreed.*®  According  to  many  decisions, 
the  facts  of  which  the  agent  has  knowledge  must  be  within  the  scope 
of  the  agency,  so  that  it  is  his  duty  to  act  upon  them  or  communicate 
them  to  his  principal.*®  It  is  held  that  where  knowledge  of  bank- 
ruptcy proceedings  on  the  part  of  an  agent  of  the  creditor  is  relied 
on  as  knowledge  of  the  creditor  it  must  be  clearly  shown  that  the 
scope  of  the  agent's  authority  was  such  that  he  was  authorized  to  re- 
ceive such  notice  for  his  principal  and  convey  the  knowledge  to  his 
principal.*®  And  so  it  is  held  that  knowledge  casually  obtained  by 
a  corporate  agent  will  not  be  imputed  to  the  corporation,  unless  the 
corporation  acts  through  sucji  agent  in  a  matter  in  which  the  informa- 
tion possessed  by  him  is  pertinent.*  Some  decisions  even  go  so  far 
as  to  hold  that  the  knowledge  of  the  agent  must  have  been  acquired 
in  course  of  the  same  transaction  upon  which  the  principal's  rights 
and  liabilities  are  predicated.*  But  the  preponderance  of  modern  au- 
thority is  in  favor  of  holding  the  principal  bound  even  when  the 
agent  acquires  knowledge  outside  the  scope  of  his  employment  or 
agency,'  provided  the  facts  are  yet  present  in  his  mind  and  memory 

16.  Davis  V.  Steeps,  87  Wis.  472,  58  Am.  Dec.  731;  Pennoyer  v.  Willis,  26 
N.  W.  769,  41  A.  S.  R.  51,  23  L.R.A.  Ore.  1,  36  Pac.  568,  46  A.  S.  R.  594; 
818.  Hood  v.  Falmestock,  8  Watts   (Pa.) 

17.  Finnell  v.  Finnell,  156  Cal.  589,  489,  34  Am.  Dec.  489 ;  Congar  v.  Chica- 
105  Pac.  740,  134  A.  S.  R.  143.  po,  etc.,  R.  Co.,  24  Wis.  157,  1  Am. 

18.  Note:  21  Eng.  Knl.  Cas.  842.  Rep.   164;    Taylor  v.   Yorkshire   Ins. 

19.  Satterfield  v.  Malone,  35  Fed.  Co.,  [1913]  2  Jr.  R.  1,  Ann.  Cas. 
445,    1    L.R.A.    35;     Wittenbrock    v.  1913E  807. 

Parker,  102  Cal.  93,  36  Pac.  374,  41  Notes:  10  L.R.A.  705;  21  Eng.  Rul. 

A.  S.  R.  172,  24  L.R.A.  197;  Marsh  v.  Cas.  842. 

Wheeler,  77  Conn.  449,  59  Atl.  410,  20.  Note:  Ann.  Cas.  1912A  549. 

107  A.  S.  R.  40 ;  Jacksonville,  etc.,  R.  1.  Willard  v.  Denise,  50  N.  J.  Eq. 

Co.  V.  Peninsular  Land,  etc.,  Mfj?.  Co.,  482,  26  Atl.  29,  35  A.  S.  R.  788. 

27  Fla.  157,  9  So.  661,  689,  17  L.R.A.  2.  Snyder  v.  Partridge,  138  111.  173, 

33;  Trentor  v.  Pothen,  46  Minn.  298,  29  N.  E.  851,  32  A.  S.  R.  130;  Hood 

49  N.  W.  129,  24  A.  S.  R.  225;  Mer-  v,  Fahnestock,  8  Watts  (Pa.)  489,  34 

chants'  Nat.  Bank  v.  Lovitt,  114  Mo.  Am.  Dec  489. 

619,  21  S.  W.  825,  35  A.  S.  R.  770;  3.  Note:  3  L.R.A.(N.S.)  444. 

Weisser  v.  Denison,  10  N.  Y.  68,  61 
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and  have  not  been  forgotten.'*  Accordingly,  if  the  cashier  of  a  bank 
has  been  present  at  the  execution  of  a  mortgage  and  promissory  note 
by  one  whose  visible  condition  at  the  time  was  such  as  to  put  a  reason- 
ably observ{int  person  upon  inquiry  as  to  liis  capacity  to  contract,  and 
it  appears  that  immediately  after  the  execution  of  the  instruments 
the  bank  acquired  possession  of  them  as  collateral  security  for  the 
debt  of  a  third  party,  the  bank  is  chargeable  with  notice  of  all  the 
material  facts  of  which  its  cashier  had  notice,  and  cannot  be  regarded 
as  a  bona  fide  purchaser  of  those  instruments.^  It  must  clearly  appear, 
however,  that  the  agent  in  fact  recollected  the  matter;  if  the  proof 
be  doubtful  the  principal  will  not  be  held  chargeable  with  notice 
thereof.*  If  an  agent  recollected  that  there  had  been  a  prior  mort- 
gage, but  honestly  believed  that  it  had  been  satisfied,  although  mis- 
taken upon  that  point,  the  principal  for  whom  he  takes  a  subsequent 
mortgage  will  not  be  chargeable  with  knowledge  of  the  former  one 
by  reason  of  the  agent's  knowledge.' 

23.  Knowledge  Acquired  before  Inception  of  Agency. — In  many 
states  it  is  held  that  the  knowledge  of  an  agent  or  servant,  to  be  im- 
putable to  his  principal  or  master,  must  be  acquired  during  the  exist- 
ence of  the  relationship,  and  that  knowledge  acquired  prior  to  the 
creation  of  the  relationship  will  not  be  so  imputed.®  But  the  true 
criterion  is  whether  the  information  was  present  in  the  agent's  mem- 
ory,* «nd  the  weight  of  authority  holds  in  accordance  therewith 
that  if  the  agent  in  fact  recollected  the  matter  in  controversy  his  prin- 
cipal will  bo  deemed  bound  thereby,  although  the  knowledge  came 
to  him  before  the  commencement  of  the  agency.^®    The  rule  is  as- 

4.  The   Distilled    Spirits,   11   Wall.   Ill  N.  Y.  604, 19  N.  E.  631,  7  A.  S.  R. 
356,  20  U.  S.  (L.  ed.)  167;  Borland  v.   769,  2  L.R.A.  734. 

Nevada  Bank,  99  Cal.  89,  33  Pac.  737,  8.  Frenkel  v.  Hudson,  82  Ala.  158, 

37  A.  S.  R.  32;  Snvdcr  v.  Partridge,  2  So.  758.  60  Am.  Kep.  736;  Wheeler 

138  111.  173,  29  N.  E.  851,  32  A.  S.  K.  v.  McGuire,  86  Ala.  398,  5  So.  190,  2 

130 ;  Booker  v.  Booker,  208  111.  529,  L.R.A.  80S ;  Bessemer  Land,  etc.,  Co.  v. 

70  N.  E.  709,  100  A.  S.  R.  250;  Fair-  Jenkins,  111  Ala.  135, 18  So.  565,  56  A. 

lield  Sav.  Bank  v.  Chase,  72  Me.  226,  S.  R.  26;  Scotch  Lumber  Co.  v.  Sage, 

39  Am.  Rep.  319;  Wilson  v.  Minnesota  132  Ala.  598,  32  So.  607,  90  A.  S.  R. 

Farmers'    Mut.    Fire    Ins.    Ass*n,    36  932;    Hood   v.    Fahnestock,   8   Watts 

Minn.  112,  30  N.  W.  401,  1  A.  S.  R.  (Pa.)  489,  34  Am.  Dec.  489;  Martin  v. 

(559;  Brothers  v.  Kaukaiina  Bank,  84  Jaclcson,  27  Pa.  St.  504,  67  Am.  Dec. 

Wis.  381,  54  N.  W.  786,  36  A.  S.  R.  489 ;  Kauffman  v.  Robey,  60  Tex.  303, 

932.  48  Am.  Rep.  264;  Taylor  v.  Yorkshire 

Notes:  21  Eng.  Rul.  Cas.  843,  844.  Ins.  Co.,  [1913]  2  Ir.  R.  1,  Ann.  Cas. 

5.  Borland  v.  Nevada  Bank,  99  Cal.  1913E  807.  See  Farmers',  etc.,  Bank  v. 
69,  33  Pac.  737,  37  A.  S.  R.  32.  Pa3Tie,  25  Conn.  444,  68  Am.  Dec.  362. 

6.  Constant  v.  Rochester  University,  Note:  Ann.  Cas.  1912D  98. 
Ill  N.  Y.  604,  19  N.  E.  631,  7  A.  S.  9.  See  supra,  par.  22. 

R.  769,  2  L.R.A.  734.  10.  Lea  v.  Iron  Belt  Mercantile  Co., 

Note:  21  Eng.  Rul.  Cas.  844.  147  Afa.  421,  42  So.  415,  119  A.  S.  R. 

7.  Constant  v.  Rochester  University,   93,  8  L.R.A. (N.S.)   279;  Wittenbrock 
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sisted  by  a  presumption  that  the  agent  or  servant  retains  for  a  reason- 
able time  knowledge  acquired  by  him  prior  to  the  creation  of  the  re- 
lation of  principal  and  agent  or  master  and  servant.^^  Upon  the 
whole  case,  however,  the  burden  rests  upon  the  party  seeking  to 
charge  the  principal  with  the  knowledge  acquired  by  the  agent  to 
prove  that  such  knowledge  remained  present  in  the  mind  of  the  agent 
at  the  time  of  the  transaction  in  relation  to  which  notice  is  sought  to 
be  imputed  to  the  principal.^* 

24.  Interest  or  Duty  of  Concealment  from  Principal. — ^While  the 
knowledge  of  an  agent  is  ordinarily  to  be  imputed  to  the  principal, 
it  would  appear  now  to  be  well  established  that  there  is  an  exception 
to  the  construction  or  imputation  of  notice  from  the  agent  to  the  prin- 
cipal in  case  of  such  conduct  by  the  agent  as  raises  a  clear  presumption 
that  he  would  not  communicate  the  fact  in  controversy,*'  as  where  the 
communication  of  such  a  fact  would  necessarily  prevent  the  consum- 
mation of  a  fraudulent  scheme  which  the  agent  was  engaged  in 
perpetrating,**  or  when  the  person  claiming  the  benefit  of  the  knowl- 


V.  Parker,  102  Cal.  93,  36  Pac.  374,  41  11.  McClelland  v.  Saul,  113  la.  208, 

A.  S.  E.  172,  24  L.E.A.  197;  McCor-  84  N.  W.  1034,  86  A.  S.  R.  370. 

mick  V.  Wheeler,  36  lU.  114,  85  Am.  Note:  Ann.  Cas.  1912D  98. 

Dec.  388 ;  Snyder  v.  Partridge,  138  111.  12.  Constant  v.  Rochester  University, 

173,  29  N.  E.  851,  32  A,  S.  E.  130 ;  111  N.  Y.  604,  19  N.  E.  631,  7  A.  S. 

McClelland  v.   Saul,  113  la.  208,  84  E.  769,  2  L.E.A.  734. 

N.  W.  1034,  80  A.  S.  E.  370;  Fairfield  13.  Scotch  Lumber  Co.  v.  Sage,  132 

Sav.  Bank  v.  Chase,  72  Me.  226,  39  Ala.  598,  32  So.  607,  90  A.  S.  E.  932 ; 

Am.  Eep.  319;   Wilson  v.  Minnesota  Lea  v.  Iron  Belt  Mercantile  Co.,  147 

Farmers'    Mut.    Fire  -Ins.    Ass'n,    36  Ala.  421,  42  So.  415,  119  A.  S.  E.  93, 

Minn.  112,  30  N.  W.  401,  1  A.  S.  E.  8  L.E.A. (N.S.)   279;  Merchants*  Nat. 


659;  Hay  ward  v.  National  Ins.  Co. 
52  Mo.  181,  14  Am.  Eep.  400; 'Vulcan 
Detinning  Co.  v.  American  Can  Co. 
72  N.  J.  Eq.  387,  67  Atl.  339,  12  L.E.A 
(N.S.)  102;  Howard  Ins.  Co.  v.  Hal- 
sey,  8  N.  Y.  271,  59  Am.  Dec.  478 
Cragie  v.  Hadley,  99  N.  Y.  131,  1  N 
E.  537,  52  Am.  Eep.  9;  Constant  v 
Eochester  University,  111  N.  Y.  604 
19  N.  E.  631,  7  A.  S.  E.  769,  2  L.E.A 
734;  Pennoyer  v.  Willis,  26  Ore.  1 
36  Pac.  568,  46  A.  S.  E.  594;  Cook  v 
American  Tubing,  etc.,  Co.,  28  E.  I 
41,  65  Atl.  641,  9  L.E.A. (N.S.)  193 
Cabin  Branch  Min.  Co.  v.  Ilutchinson 
112  Va.  37,  70  S.  W.  480,  Ann.  Cas 
1912D  93  and  note;  Congar  v.  Chica- 
go, etc.,  E.  Co.,  24  Wis.  157,  1  Am 
Eep.  164 ;  Brothers  v.  Kaukauna  Bank 
84  Wis.  381,  54  N.  W.  786,  36  4.  S.  E 
932.  See  Willard  v.  Denise,  50  N.  J 
Eq.  482,  26  Atl.  29,  35  A.  S.  E.  788. 
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Bank  v.  Nichols,  etc.,  Co.,  223  111.  41, 
79  N.  E.  38,  7  L.E.A.(N.S.)  752; 
Shepard,  etc..  Lumber  Co.  v.  Eldridge, 
171  Mass.  516,  51  N.  E.  9,  68  A.  S.  E. 
446,  41  L.E.A.  617;  Exchange  Bank  v. 
Nebraska  Underwriters  Ins.  Co.,  84 
Neb.  110,  120  N.  W.  1010,  133  A.  S. 
E.  614 ;  Champlin  v.  Laytin,  18  Wend. 
(N.  Y.)  407,  31  Am.  Dec.  382;  Gunster 
V.  Scranton  Illuminating  Heat,  etc., 
Co.,  181  Pa.  St.  327,  37  Atl.  550,  59 
A.  S.  E.  650. 

Notes:  10  L.E.A.  706;  21  Eng.  Eul. 
Cas.  845. 

14.  Frenkel  v.  Hudson,  82  Ala.  158, 
2  So.  758,  60  Am.  Eep.  736;  Wicker- 
sham  V.  Chicago  Zinc  (3o.,  18  Kan.  481, 
26  Am.  Eep.  784;  Allen  v.  South  Bos- 
ton E.  Co.,  150  Mass.  200,  22  N.  E. 
917,  15  A.  S.  E.  185  and  note,  5  L.E.A. 
716;  Eeisan  v.  Mott,  42  Minn.  49,  43 
N.  W.  691,  18  A.  S.  E.  489;  Brook- 
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edge  or  notice  or  those  whom  he  represents  collude  with  the  agent  to 
cheat  or  defraud  the  principal.^*  If,  for  example,  a  clerk  defrauds  his 
employer  by  forging  the  latter's  indorsement  and  collecting  his  checks, 
for  the  clerk's  own  use,  the  clerk's  knowledge  of  the  fraud,  acquired 
in  its  perpetration,  is  not  imputable  to  the  employer.^*  Again,  notice 
to  a  husband  of  an  unrecorded  deed  to  his  first  wife  is  not  chargeable 
to  his  second  wife,  when  he  was  actuated  by  a  selfish  and  fraudulent 
purpose  in  keeping  the  deed  off  the  records  and  in  dealing  with  his 
second  wife.^'  But  while  notice  to  an  agent  is  not  imputed  to  his 
principal  when  the  agent  is  engaged  in  the  commission  of  an  inde- 
pendent fraudulent  act  on  his  own  account,  and  the  facts  to  be  imputed 
relate  to  this  fraudulent  act,  yet  it  has  been  held  that  a  corporation 
remains  answerable  for  the  fraudulent  issue  of  stock  by  one  of  its 
officers  to  whom  it  has  given  apparent  authority  to  make  such  issue, 
though  such  officer  is  also  the  broker  of  the  person  to  whom  the  stock 
is  issued,  when  the  latter  acts  in  good  faith,  and  has  no  personal  knowl- 
edge of  the  fraudulent  act  of  the  officer.^®  Where  the  agent  owes  a 
duty  to  another  not  to  communicate  facts  that  have  come  to  his  knowl- 
edge, the  law  will  not  impute  knowledge  thereof  on  the  part  of  the 
principal.^®  Accordingly,  if  one  in  the  course  of  his  business  as 
agent,  attorney,  or  counsel  for  another  obtains  knowledge  from  which 
a  trust  would  arise,  and  afterwards  becomes  the  agent,  attorney,  or 
counsel  of  a  subsequent  purchaser  in  an  independent  and  unconnected 
transaction,  his  previous  knowledge  is  not  notice  to  such  other  person 
for  whom  he  acts.*® 

IV.  Liability  for  Agent's  Acts  Generally 

25.  Principal's  Liability. — All  such  statements,  declarations,^  or 
acts  as  are  within  the  scope  of  the  agenf  s  employment  or  impliedly 

house  V.  Union  Pub.  Co.,  73  N.  H.  368,  68  A.  S.  R.  446,  41  L.R.A.  617;  Critten 

62  Atl.  219,  111  A.  S.  E.  623,  6  Ann.  v.  Chemical  Nat.  Bank,  171  N.  Y.  219, 

Cas.  675,  2  L.R.A.(N.S.)  993  and  note;  63  N.  E.  969,  57  L.R.A.  529. 

Critten  v.  Chemical  Nat.  Bank,  171  N.  17.  Booker  v.  Booker,  208  111.  529, 

Y.  219,  63  N.  E.  969,  57  L.R.A.  529;  70  N.  E.  709,  100  A.  S.  R.  250. 

Gunster     v.     Scran  ton     Illuminating  18.  Allen  v.   South  Boston  R.  Co., 

Heat,  etc.,  Co.,  181  Pa.  St.  327,  37  Atl.  150  Mass.  200,  22  N.  E.  917,  15  A.  S. 

550,  59  A.  S.  R.  650.  R.  185,  5  L.R.A.  716. 

Note:  21Eng.  Rul.  Cas.  845.  19.  Hood   v.    Fahnestock,   8   Watta 

15.  Lea  v.  Iron  Belt  Mercantile  Co.,  (Pa.)  489,  34  Am.  Dec.  489. 

147  Ala.  421,  42  So.  415,  119  A.  S.  R.  20.  Wittenbrock  v.  Parker,  102  Cal. 

93,  8  L.R.A.(N.S.)   279;  Hickman  v.  93,  36  Pac.  374,  41  A.  S.  R.  172,  24 

Green,  123  Mo.  165,  22  S.  W.  455,  27  L.R.A.    197;    Littauer   v.    Houck,    92 

S.   W.   440,  29   L.R.A.   39;   Wells  v.  Mich.  162,  52  N.  W.  464,  31  A.  S.  R. 

Smith,  [1914]   3  K.  B.  722,  83  L.  J.  572;    Hood   v.    Fahnestock,    8   Watts 

K.  B.  1614,  30  Times  L.  Rep.  623,  6  (Pa.)  489,  34  Am.  Dec.  489. 

British  Rul.  Cas.  947  and  note.  1.  Borland  v.  Nevada  Bank,  99  Cal. 

16.  Shepard,    etc.,    Lumber    Co.    v.  89,  33  Pac.  737,  37  A.  S.  R.  32;  An- 
Eldridge,  171  Mass.  516,  51  N.  E.  9.  thony  v.  Estabrook,  1  Colo.  75,  91  Am. 
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possessed  by  him  by  virtue  of  his  representative  character  *  are  binding 

upon  the  principal.®  The  maxims  of  the  common  law  are  respondeat 

Dec.  702;  Mather  v.  Phelps,  2  Root  2.  See  infra,  par.  33.    As  to  torts 

(Conn.)  150,  1  Am.  Dec.  65;  Coweta  of  employees  or  agents,  see  Master 

Falls  Mfg.  Co.  V.  Rogers,  19  Ga.  416,  and  Servant,  vol.  18,  p.  775  et  seq. 

65  Am.  Dec.  602;  Adams  Exp.  Co.  v.  3.  Kline  v.  Central  Pac.  R.  Co.,  37 

Harris,  120  Ind.  73,  21  N.  E.  340,  16  Cal.  400,  99  Am.  Dec.  282 ;  Davison  v. 

A.  S.  R.  315,  7  L.R.A.  214;  Cleveland,  Holden,  55  Conn.  103,  10  Atl.  515,  3 

etc.,  R.  Co.  V.  Closser,  126  Ind.  348,  A.  S.  R.  40;  Dent  v.  King,  1  Ga.  200, 

26  N.  E.  159,  22  A.  S.  R.  593,  9  L.R.A.  44  Am.  Dec.  638 ;  Coweta  Falls  Mfg. 

754;   Sweatland  v.   Illinois,  etc.,  Tel.  Co.  v.  Rogers,  19  Ga.  416,  65  Am.  Dec. 

Co.,  27  la.  433, 1  Am.  Rep.  285;  Phelps  602;  Hasbrouck  v.  Western  Union  Tel. 

V.  James,  86  la.  398,  53  N.  W.  274,  41  Co.,  107  la.  160,  77  N.  W.  1034,  70  A. 

A.  S.  R.  497;  Roberts  v.  Burks,  Litt.  S.  R.  181;  Destrehan  v.  Louisiana  Cy- 

Sel.  Cas.  (Ky.)  411,  12  Am.  Dec.  325  press  Lumber  Co.,  45  La.  Ann.  920,  13 

and  note;  Davis  v.  Whitesides,  1  Dana  So.  230,  40  A.   S.  R,  265;  Miles  v. 

(Ky.)  177,  25  Am.  Dec.  138;  Illinois  Oden,  8  Mart.  N.  S.  (La.)  214, 19  Am. 

Cent.  R.  Co.  v.  Houchins,  121  Kv.  526,  Dec.   177;   Bridges   v.    Sprague,   etc., 

89  S.  W.  530,  123  A.  S.  R.  205,  1  Iron  Co.,  57  Me.  543,  99  Am.  Dec.  788 ; 

L.R.A.(N.S.)   375;  Reynolds  v.  Row-  Rhoda  v.  Annis,  75  Me.  17,  46  Am. 

ley,  3  Rob.    (La.)   201,  38  Am.  Dec.  Rep.    354;    Lamm    v.    Port    Deposit 

233;  Haven  v.  Brown,  7  Greenl.  (Me.)  Homestead  Ass'n,  49  Md.  233,  33  Am. 

421,  22  Am.  Dec.   208;   Biirnham   v.  Rep.    246;    Haskell   v.    Starbird,   152 

EUis,  39  Me.  319,  63  Am.  Dec.  625;  Mass.  117,  25  N.  E.  14,  23  A.  S.  R. 

Marshall  v.  Haney,  4  Md.  498,  59  Am.  809 ;  Busch  v.  Wilcox,  82  Mich.  336, 

Dec.  92;  Smith  v.  Cooke,  31  Md.  174,  47  N.  W.  328,  21  A.  S.  R.  563;  Kirch- 

100  Am.  Dec.  58 ;  Tuttle  v.  Brown,  4  er  v.  Conrad,  9  Mont.  191,  23  Pac.  74, 

Gray   (Mass.)   457,  64  Am.  Dec.  80;  18  A.  S.  R.  731,  7  L.R.A.  471;  Armour 

Stiles  V.  Western  R.  Corp.,  8  Mete.  v.  Michigan  Cent.  R.  Co.,  65  N.  Y.  Ill, 

(Mass.)  44,  41  Am.  Dec.  486;  Snow  v.  22  Am.  Rep.  603;  Isham  v.  Post,  141 

Warner,  10  Mete.  (Mass.)  132,  43  Am.  N.  Y.  100,  35  N.  E.  1084,  38  A.  S.  R. 

Dec.  417 ;   Converse  v.   Blumrich,  14  766,  23  L.R.A.  90 ;  Gileu  v.  Paisley,  18 

Mich.  109,  90  Am.  Dec.  230 ;  Bumside  Ore.  47,  21  Pac.  .934,  4  L.R. A.  840 ; 

V.  Grand  Trunk  R.  Co.,  47  N.  H.  554,  Chouteaux  v.  Leech,  18  Pa.  St.  224,  57 

93  Am.  Dec.  474;  Reed  v.  Vancleve,  27  Am.  Dec.  602;  Hagerstown  Bank  v. 

N.  J.  L.  352,  73  Am.  Dec.  369;  Thall-  Adams  Exp.  Co.,  45  Pa.  St.  419,  84 

himer  v.   Brinckerhoff,  4  Wend.    (N.  Am.  Dec.  499;  Franklin  Fire  Ins.  Co. 

Y.)  394,  21  Am.  Dec.  155;  Lyons  First  v.  Bradford,  201  Pa.  St.  32,  50  Atl. 

Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  286,  88  A.  S.  R.  770,  55  L.R.A.  408; 

Y.  278,  19  Am.  Rep.  181;  Stockton  v.  Topham  v.  Roche,  2  Hill  L.   (S.  C.) 

Demuth,  7  Watts   (Pa.)   39,  32  Am.  307,  27  Am.  Dec.  387;  Thompson  v. 

Dec.  735;  Dick  v.  Cooper,  24  Pa.  St.  Bank  of  State,  3  Hill  L.  (S.  C.)  77, 

217,  64  Am.  Dec.  652 ;  Pennsylvania  30  Am.  Dec.  354 ;  Carmichael  v.  Buck, 

R.  Co.  V.  Books,  57  Pa.  St.  339,  98  Am.  10  Rich.  L.  (S.  C.)  332,  70  Am.  Dec. 

Dec.  229;  Moore  v.  Bettis,  11  Humph.  226;  McClure  v.  Richardson,  Rice  L. 

(Tenn.)  67,  53  Am.  Dec.  771;  Cobb  v.  (S.  C.)   215,  33  Am.  Dec.  105;  Peay 

Johnson,  2  Sneed  (Tenn.)  73,  62  Am.  v.  Seigler,  48  S.  C.  496,  26  S.  E.  885, 

Dec.  457;  Low  v.  Perkins,  10  Vt.  532,  59  A.  S.  R.  731;  Foster  v.  Smith,  2 

33  Am.  Dec.  217;  Kickland  v.  Menasha  Cold.  (Tenn.)  474,  88  Am.  Dec.  604; 

Wooden- Ware  Co.,  68  Wis.  34,  31  N.  Walker  v.    Skipwith,  Meigs    (Tenn.) 

W.  471,  60  Am.  Rep.  831.     See  Ad-  502,  33  Am.  Dec.  161 ;  Barber  v.  Brit- 

MissiONS  AND  DeglarationS|  vol.  1,  p.  ton,  26  Yt.   112,  60  Am.   Dec.   301 ; 

607  et  seq.  Blane  v.  Proudlit,  3  Call  (Va.)  207,  2 
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fiuperior  and  qui  facit  per  alium  facit  per  se,*  both  of  which  are 
founded  upon  the  principle  that  a  duty  rests  upon  every  man,  in  the 
management  of  his  own  afifairs,  whether  by  himself  or  by  his  agents  or 
servants,  so  to  conduct  them  as  not  to  injure  another,  and  that  if  he 
does  not  do  so,  and  another  is  thereby  injured,  he  shall  answer  for 
the  damage.*  Inasmuch  as  he  has  made  it  possible  for  his  employee 
to  inflict  the  injury,  it  is  but  just  that  he  should  be  held  accountable.* 
The  principal  holds  out  his  agent  as  competent  and  fit  to  be  trusted, 
and  thereby  in  effect  he  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  his  agency.'  Corporations  are  liable  to 
the  same  extent  as  natural  persons.® 

26.  Agent's  Liability;  Indemnification. — If  a  contract  is  made  with 
a  known  agent  acting  within  the  scope  of  his  authority  for  a  dis- 
closed principal,  the  contract  is  that  of  the  principal  alone,  unless 
credit  was  given  expressly  and  exclusively  to  the  agent,  and  it  appears 
that  it  was  clearly  his  intention  to  assume  the  obligation  as  a  personal 
liability  and  he  was  informed  that  credit  was  extended  to  him  alone.* 
The  presumption  is,  where  one  known  to  be  an  agent  deals  or  con- 
tracts within  the  scope  of  his  authority,  that  credit  is  extended  to  the 
principal  alone  and  that  the  act  or  contract  is  his  engagement  as  if 
he  were  personally  present  and  acting  or  contracting.^^  And  this 
presumption  prevails,  in  the  absence  of  evidence  that  credit  was  given 
to  the  agent  exclusively,  the  burden  of  proof  being  upon  the  party 
seeking  to  charge  such  agent  exclusively.**  The  question  whetlier 
credit  was  given  to  the  agent  alone  is  one  of  fact  to  be  determined 

Am.  Dec.  546 ;  Andrews  v.  Robertson,  Bank  v.  Bay,  62  Kan.  692,  64  Pac.  596, 

111  Wis.  334,  87  N.  W.  190,  87  A.  S.  84  A.  S.  R.  417,  54  L.R.A.  408;  Maury 

R.  870,  54  L.R.A.  673.  v.  Ranger,  38  La.  Ann.  485,  58  Am. 

Note:  2  L.R.A.  8lO.  Rep.  197;  Bradley  v.  White,  10  Mete. 

4.  See  Master  and  Servant,  vol.  (Mass.)  303,  43  Am.  Dec.  435;  Sim- 
18,  p.  786  et  seq.  onds  v.  Heard,  23  Pick.  (Mass.)  120, 

5.  Dias  v.  Chickering,  64  Md.  348,  34  Am.  Dec.  41;  Miller  v.  Ford,  4 
1  Atl.  709,  54  Am.  Rep.  770;  Zulkee  Rich.  L.  (S.  C.)  376,  55  Am.  Dec.  687; 
V.  Wing,  20  Wis.  408,  91  Am.  Dec.  425.  Hall  v.  Huntoon,  17  Vt.  244,  44  Am. 

6.  See  Master  and  Servant,  vol.  Dec.  332 ;  Piercy  v.  Hedrick,  2  W.  Va. 
18,  p.  786  et  seq.  458,  98  Am.  Dec.  74;  Calder  v.  Dobell, 

7.  Stewart  v.  Brooklyn,  etc.,  R.  Co.,  L.  R.  6  C.  P.  486,  40  L.  J.  C.  P.  89, 
90  N.  Y.  588,  43  Am.  Rep.  185.  224,  2  Eng.  Rul.  Cas.  456  and  note. 

8.  Mott  V.  Hicks,  1  Cow.  (N.  Y.)  Notes:  5  L.R.A.  531;  Ann.  Cas. 
613,  13  Am.  Dec.  550;  Henderson  v.  1912D  722. 

San  Antonio,  etc.,  R.  Co.,  17  Tex.  560,       As  to  torts  of  agents,  see  Master 
67  Am.  Dec.  675.    See  (Corporations,  and  Servant,  vol.  18,  p.  775  et  seq. 
vol.  7,  p.  620  et  seq.  10.  Anderson    v.    Timberlake,    114 

9.  Anderson  v.  Timberlake,  114  Ala.  Ala.  377,  22  So.  431,  62  A.  S.  R.  105; 
377,  22  So.  431,  62  A.  S.  R.  105;  Paige  v.  Stone,  10  Mete.  (Mass.)  160, 
Neely  v.  State,  60  Ark.  66,  28  S.  W.  43  Am.  Dec.  420. 

800,  46  A.  S.  R.  148,  27  L.R.A.  500;  11.  Anderson  v.  Timberlake,  114 
Melone  v.  Ruffino,  129  Cal.  514,  62  Ala.  377,  22  So.  431,  62  A.  S.  R.  105. 
Pac.  93,  79  A.  S.  R.  127 ;  Kansas  Nat. 
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by  the  jury  from  a  consideration  of  all  the  facts  and  circumstances 
attending  tiie  transaction.^'  It  is  a  general  rule  that  one  who  assumes 
to  act  as  agent  for  a  principal  who  has  no  legal  status  or  existence 
renders  himself  individually  liable  on  contracts  so  made ;  ^'  but  this 
rule  is  founded  upon  the  presumption  that  the  parties  intended  to 
create  an  enforceable  obligation,  and  does  not  obtain  when  it  appears, 
either  by  express  agreement  or  from  the  circumstances,  that  the  agent 
is  not  to  be  charged.^*  When  an  agent  is  intrusted  with  the  perform- 
ance of  a  public  duty,  he  cannot  be  held  personally  liable  on  any  con- 
tract made  by  him  in  pursuance  of  such  duty.^*  The  agent  may  bind 
himself  to  perform  the  principaFs  obligation ;  *•  but  where  a  known 
agent  contracts  an  account  for  his  principal,  a  subsequent  promise  of 
payment  by  such  agent  is  void  for  want  of  consideration.*'  If  an 
agent  acts  in  good  faith  for  his  principal  under  the  latter's  direction, 
relying  upon  his  representations  that  the  transaction  is  lawful,  and 
it  is  not  manifestly  unlawful,  the  law  requires  indemnity  from  the 
principal  to  the  agent,  for  damages  of  third  persons,  and  if,  as  the 
result  of  acts  so  performed,  the  agent  is  mulcted  in  damages,  the  prin- 
cipal must  respond  to  the  agent  therefor,  as  well  as  for  the  necessary 
expenses  incurred  in  resisting  the  claims  of  third  persons  who  were 
injured  in  the  transaction.** 

27.  Written  Contracts;  Form  of  Signature. — The  courts  have 
experienced  not  a  little  difficulty  in  determining  the  liabilities  of  prin- 
cipal and  agent  arising  from  written  contracts  entered  into  by  the 
agent  in  behalf  of  the  principal.  Some  rules,  however,  appear  to  be 
fairly  well  established.**  If  an  agent  in  executing  a  contract  employs 
terms  which  in  legal  effect  charge  himself,  he  may  be  sued  upon  the 
instrument  itself  as  a  contracting  party.  This  is  so  because  by  tlie 
use  of  such  terms  he  has  made  the  contract  his  own.*^  But  if  the  in- 
strument does  not  contain  such  terms,  or,  in  other  words,  contains 

12.  Anderson    v.    Timberlake,    114  72  N.  W.  846,  66  A.  S.  R.  524. 

Ala.  377,  22  So.  431,  62  A.  S.  R.  105;  15.  Brown  v.  Austin,  1  Mass.  208, 

New   Castle  Mfg.   Co.   v.   Red  River  2  Am.  Dee.  11;  Freeman  v.  Otis,  9 

R.  Co.,  1  Rob.  (La.)  145,  36  Am.  Dec.  Mass.  272,  6  Am.  Dec.  66.    See  Pub- 

686;  Pentz  v.  Stanton,  10  Wend.  (N.  Lie  Officers. 

Y.)  271,  25  Am.  Dec.  558.  16.  Clealand    v.    Walker,    11    Ala. 

is.  As  to  liability  of  committee  ap-  1058,  46  Am.  Dec.  238. 

pointed  at  public  meeting,  see  Little  17.  Anderson    v.    Timberlake,    114 

Rock   Furniture   Mfg.    Co.   v.   Kava-  Ala.  377,  22  So.  431,  62  A.  S.  R.  105. 

naugh,  111  Ark.  575,  164  S.  W.  289,  18.  Hoggan  v.  Gaboon,  26  Utah  444, 

Ann.  Cas.  1916A  848,  51  L.R.A.(N.S.)  73  Pac.  512,  99  A.  S.  R.  837.     See 

406  and  note;  Codding  v.  Munson,  52  Master  and  Sebvant,  vol.  18,  p.  544. 

Neb.  580,  72  N.  W.  846,  66  A.  S.  R.  19.  Hobson  v.  Hassett,  76  Cal.  203, 

624;  McCartee  v.  Chambers,  6  Wend.  18  Pac.  320,  9  A.  S.  R.  193.    See  Con- 

(N.  Y.)  649,  22  Am.  Dec.  556.  tracts,  vol.  6,  p.  876. 

Note :  2  L,R. A.  81L  20.  Hall  v.  CrandaU,  29   Cal.  667, 

14.  Codding  v.  Munson,  62  Neb.  580,  89  Am.  Dee.  64. 
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language  which  in  legal  effect  binds  the  principal  only,  the  agent  can- 
not be  sued  on  the  instrument  itself,  for  the  obvious  reason  that  the 
contract  is  not  his.*  The  agent  must,  however,  stipulate  in  behalf  of 
his  principal  by  name.*  If  the  agent  signs  a  written  contract  in  his 
own  name  without  describing  himself  as  the  agent  of  his  principal 
he  will  be  held  personally  liable.*  And,  according  to  the  numerical 
weight  of  authority,  parol  evidence  may  not  be  introduced  for  the 
purpose  of  showing  that  the  principal  only  was  to  be  bound  by  the  con- 
tract.* Where  a  person  signs  a  contract,  affixing  to  his  name  the  word 
''agent,"  "trustee,"  or  the  like,  he  is  prima  facie  individually  liable.* 
But  if  it  can,  upon  the  whole  instrument,  be  collected  that  the  true 
Cfbject  and  intent  of  it  are  to  bind  the  principal,  and  not  to  bind  the 
agent,  courts  of  justice  will  adopt  that  construction  of  it,  however  in- 
formally it  may  be  expressed.*    An  appropriate  mode  is  to  sign  "for" 

1.  HaU  V.  Crandall,  29  Cal.  567,  89  5.  MerreU  v.  Witherby,  120  Ala.  418, 
Am.  Dec.  64;  Ogden  v.  Raymond,  22  23  So.  994,  26  So.  974,  74  A.  S.  R.  39; 
Conn.  379,  58  Am.  Dec.  429.  Sayre  v.  Nichols,  7  Cal.  535,  68  Am. 

2.  Tafft  V.  Presidio,  etc.,  R.  Co.,  84  Dec.  280;  Hobson  v.  Hassett,  76  Cal. 
Cal.  131,  24  Pac.  436,  18  A.  S.  R.  166,  203, 18  Pac.  320,  9  A.  S.  R.  193 ;  Bick- 
11  L.R.A.  125;  Jefts  v.  York,  4  Cush.  ford  v.  Chicago  First  Nat.  Bank,  42 
(Mass.)  371,  50  Am.  Dec.  791;  Bry-  111.  238,  89  Am.  Dec.  436;  Braun  v. 
son  V.  Lucas,  84  N.  C.  680,  37  Am.  Hess,  187  111.  283,  58  N.  E.  371,  79  A. 
Rep.  634.  S.  R.  221;  Vater  v.  Lewis,  36  Ind.  288, 

3.  Goodman  v.  Walker,  30  Ala.  482,  10  Am.  Rep.  29 ;  Avery  v.  Dougherty, 
68  Am.  Dec.  134;  Hall  v.  Crandall,  29  102  Ind.  443,  2  N.  E.  123,  52  Am.  Rep. 
Cal.  567,  89  Am.  Dec.  64;  Hobson  v.  680;  Thilmany  v.  Iowa  Paper  Bag 
Hassett,  76  Cal.  203,  18  Pac.  320,  9  Co.,  108  la.  357,  79  N.  W.  261,  75  A. 
A.  S.  R.  193;  Bank  of  British  North  S.  R.  259;  Mellen  v.  Moore,  68  Me.  390 
America  v.  Hooper,  5  Gray  (Mass.)  28  Am.  Rep.  77;  Slawson  v.  Loring,  5 
567,  66  Am.  Dec.  390;  Simonds  v.  Allen  (Mass.)  340,  81  Am.  Dec.  750; 
Heard,  23  Pick.  (Mass.)  120,  34  Am.  Peterson  v.  Homan,  44  Minn.  166,  46 
Dec.  41;  Pentz  v.  Stanton,  10  Wend.  N.  W.  303,  20  A.  S.  R.  564;  Stone  v. 
(N.  Y.)  271,  25  Am.  Dec.  558;  Brook-  Wood,  7  Cow.  (N.  Y.)  453,  17  Am. 
lyn  National  City  Bank  v.  Westcott,  Dec.  529;  Taft  v.  Brewster,  9  Johns. 
118  N.  Y.  468,  23  N.  E.  900,  16  A.  S.  (N.  Y.)  334,  6  Am.  Dec.  280;  Robinson 
R.  771;  Raudabaugh  v.  Hart,  61  Ohio  v.  Kanawha  Val.  Bank,  44  Ohio  St. 
St.  73,  55  N.  E.  214,  76  A.  S.  R.  361 ;  441,  8  N.  E.  583,  58  Am.  Rep.  829 ; 
Tarver  v.  Garlington,  27  S.  C.  107,  2  Sharpe  v.  Bellis,  61  Pa.  St.  69,  100 
S.  E.  846,  13  A.  S.  R.  628;  Western  Am.  Dec.  618;  Welsh  v.  Usher,  2  Hill 
Pub.  House  V.  Murdick,  4  S.  D.  207,  Eq.  (S.  C.)  167,  29  Am.  Dec.  63;  Tar- 
56  N.  W.  120,  21  L.R.A.  671;  Cream  ver  v.  Garlington,  27  S.  C.  107,  2  S.  E. 
City  Glass  Co.  v.  Friedlander,  84  Wis.  846,  13  A.  S.  R.  628;  Traynham  v. 
53,  54  N.  W.  28,  36  A.  S.  R.  895,  21  Jackson,  15  Tex.  170,  65  Am.  Dec.  152. 
L.R.A.  135;  Calder  v.  Dobell,  L.  R.  6  6.  W^eaver  v.  Camall,  35  Ark.  198, 
C.  P.  486,  40  L.  J.  C.  P.  89,  224,  2  37  Am.  Rep.  22;  Hobson  v.  Hassett,  76 
Eng.  Rul.  Cas.  456  and  note.  Cal.  203,  18  Pac.  320,  9  A.  S.  R.  193; 

4.  Bulwinkle  v.  Cramer,  27  S.  C.  Garrison  v.  Combs,  7  J.  J.  Mar^li. 
376,  3  S.  E.  776,  13  A.  S.  R.  645;  (Ky.)  84,  22  Am.  Dec.  120;  McDon- 
Cream  City  Glass  Co.  v.  Friedlander,  ough  v.  Templeman,  1  Har.  &  J.  (Md.) 
84  Wis.  53,  54  N.  W.  28,  36  A.  S.  R.  156,  2  Am.  Dec.  510;  Jefts  v.  York,  4 
895,  21  L.R.A.  135.  See  Bills  and  Cush.  (Mass.)  371,  50  Am.  Dec.  791; 
Notes,  vol.  3,  p.  1094  et  seq.  Mussey  v.  Scott,  7  Cush.  (Mass.)  215, 
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the  principal,  and  it  is  not  material  which  name  precedes  the  other.' 
An  agent  having  authority  may  render  his  principal  liable  on  an  in- 
strument not  under  seal,  by  signing  his  principal's  name  only,  witliout 
any  indication  of  agency.*  It  does  not  follow  that  an  agent,  acting 
either  in  a  public  or  private  capacity,  is  of  necessity  made  personally 
liable,  although  he  does  not  give  a  cause  of  action  against  some  one 
else.®  Where  one  acting  as  agent  without  authority  makes  a  deed 
which  does  not  bind  his  principal,  it  does  not  become  the  agent's  deed 
unless  it  contains  apt  words  to  bind  him.^*^ 

28.  Acts  Outside  Scope  of  Employment — For  such  acts  of  his  agent 
as  are  not  within  the  scope  of  the  employment  or  impliedly  au- 
thorized by  the  nature  of  the  agency,  the  principal  is  not  to  be  held 
accountable,  whether  the  ground  of  liability  is  tort^^  or  contract,^^ 
unless  with  full  knowledge  he  afterwards  recognizes  and  adopts  them 
as  his  own.^'  For  all  such  acts  the  agent,  and  he  alone,  may  bo 
held  liable.^*  A  master  is  not  responsible  for  the  consequences  of 
bad  advice  given  by  a  servant  whose  duties  do  not  include  the  giving 
of  advice  and  counsel  generally,  and  the  advice  given  relates  to  the 

64  Am.  Dec.  719:  Deakin  v.  Under-  12.  Golden  v.  Newbrand,  52  la.  59, 

wood,  37  Minn.  98,  33  N.  W.  318,  5  2  N.  W.  537,  35  Am.  Rep.  257;  Voor- 

A.  S.  R.  827;  Davis  v.  Henderson,  25  hees  v.  Chicago,  etc.,  R.   Co.,  71  la. 

Miss.  549,  59  Am.  Dec.  229;  Tiger  v.  735,  30  N.  W.  29,  60  Am.  Rep.  823; 

Button  Land  Co.,  91  Neb.  63,  433,  135  Keener  v.  Harrod,  2  Md.  63,  56  Am. 

N.  W.  368;  136  N.  W.  46,  Ann.  Cas.  Dec.  706;  Snow  v.  Warner,  10  Mete. 

1913D  97,  41  L.R.A.(N.S.)    805  and  (Mass.)  132,  43  Am.  Dec.  417;  Bond 

note;    Despatch    Line    of   Packets    v.  v.  Pontiac,  etc.,  R.  Co.,  62  Mich.  643, 

Bellamy    Mfg.    Co.,    12    N.    H.    205,  29  N.  W.  482,  4  A.  S.  R.  885 ;  Keating 

37    Am.    Dec.    203;    Ellis    v.    Stone,  v.  Michigan  Cent.  R.  Co.,  97  Mich.  154, 

21  N.  M.  730,  158  Pac.  480,  L.R.A.  56  N.  W.  346,  37  A.  S.  R.  328;  St. 

1916F   1228;    Robertson    v.    Pope,   1  Louis  v.  Gorman,  29  Mo.  593,  77  Am. 

Rich.  L.    (S.   C.)    501,  44  Am.  Dec.  Dec.  586;  Munn  v.  Commission  Co.,  15 

267;  Fulshear  V.  Randon,  18  Tex.  275,  Johns.   (N.  Y.)   44,  8  Am.  Dec.  219; 

70  Am.  Dec.  281.  Beals  v.  Allen,  18  Johns.  (N.  Y.)  363, 

7.  Garrison  v.  Combs,  7  J.  J.  Marsh.  9  Am.  Dec.  221;  Mandeville  v.  Averv, 
(Ky.)  84,  22  Am.  Dec.  120;  Rice  v.  124  N.  Y.  376,  26  N.  E.  951,  21  A.  S. 
Gove,  22  Pick.  (Mass.)  158,  33  Am.  R.  678;  Davis  v.  Brigham,  56  Ore.  41, 
Dec.  724;  Worrall  v.  Munn,  5  N.  Y.  107  Pac.  961,  Ann.  Cas.  1912B  1340; 
229,  55  Am.  Dec.  330.  United  States  Nat.  Bank  v.  Herron,  73 

8.  Kansas  Nat.  Bank  v.  Bay,  62  Kan.  Ore.  391.  144  Pac.  661,  L.R.A.1916C 
692,  64  Pac.  696,  84  A.  S.  R.  417,  54  125;  Feder  v.  Ervin  (Tenn.)  38  S.  W. 
L.R.A.  408;  Trenton  First  Nat.  Bank  440,  36  L.R.A.  335;  Stewart  v.  Wood- 
V.  Gay,  63  Mo.  33,  21  Am.  Rep.  430;  ward,  50  Vt  78,  28  Am.  Rep.  488; 
Morse  v.  Green,  13  N.  H.  32,  38  Am.  Merchants',  etc.,  Nat.  Bank  v.  Ohio 
Dec.  471.  Valley  Furniture  Co.,  57  W.  Va.  625, 

9.  Ogden  v.  Raymond,  22  Conn.  379,  50  S.  E.  880,  70  L.R.A.  312. 

68  Am.  Dec.  429.  Notes :  22  A.  S.  R.  189 ;  2  L.R.A.  810. 

10.  Stetson  v.  Patten,  2  Greenl.  13.  White  v.  Davidson,  8  Md.  159, 
(Me.)  358,  11  Am.  Dec.  111.  63  Am.  Dec.  699.     See  infra,  par.  99 

11.  As  to  torts  of  agents,  see  Master  et  seq. 

AND  Servant,  vol.  18,  p.  775  et  seq.  14.  Little  Rock  Furniture  Mfg^.  Ca 
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conduct  of  another  not  connected  with  or  relating  to  the  business  in 
which  the  servant  is  at  the  time  engaged.**  Also  an  application  of  the 
same  principle  may  be  seen  in  the  proposition  that  declarations  of  an 
agent,  touching  a  matter  not  within  the  scope  of  his  authority,  are 
not  binding  upon  the  principal.**  It  is  confessedly  a  difficult  matter 
in  many  cases  to  determine  whether  the  agent's  act  can  be  said  to 
have  been  impliedly  authorized,  or  in  the  legal  phrase  "within  the 
scope  of  the  employment."  The  decision  turns  upon  the  facts  of  the 
particular  case,  the  question  being  usually  one  for  the  jury's  de- 
termination.*' 

29.  Principal  Resident  in  Foreign  Country. — ^Upon  the  ground 
of  general  convenience  and  the  usage  of  trade,  the  rule  has  obtained 
that  agents  acting  for  principals  resident  in  a  foreign  country  are 
held  personally  liable  upon  all  contracts  made  by  them  for  their 
employers;  and  this  without  any  distinction  whether  they  describe 
themselves  as  agents  or  not  in  the  contract.  In  such  cases  the  ordi- 
nary presumption  is  not  only  that  credit  is  given  to  the  agent,  but 
that  it  is  exclusively  given  to  him  to  the  exoneration  of  the  employer. 
Still,  however,  this  presumption  is  liable  to  be  rebutted,  either  by  proof 
that  credit  was  given  to  both  principal  and  agent,  or  to  the  principal 
only.*® 

30.  Fraud  and  False  Representation;  Negligence. — For  frauds  and 
misrepresentations  of  his  agent  within  the  scope  of  the  employ- 
ment, the  principal  is  liable  no  less  than  in  other  cases;  and  this 
although  he  had  no  knowledge  thereof,**  and  has  received  jno  benefit 
therefrom.*®    Accordingly  it  has  been  held  that  a  manufacturer  of 

V.  Kavanaugh,  111  Ark.  575,  164  S.  19.  Rhoda  v.  Annis,  75  Me.  17,  46 

W.    289,   Ann.    Cas.    1916 A   848,   51  Am.  Rep.  354;  Hambleton  v.  Rhind,  84 

L.R.A.(N.S.)  406;  Frankiand  v.  John-  Md.  456,  36  Atl.  597,  40  L.R.A.  216; 

son,  147  111.  520,  35  N.  E.  480,  37  A.  Atlantic   Cotton  Mills  v.   Indian   Or- 

S.    R.    234;    Brown    v.    Johnson,    12  chard  Mills,  147  Mass.  268,  17  N.  E. 

Smedes  &  M.  (Miss.)  398,  51  Am.  Dec.  496,  9  A.  S.  R.  698;  Booth  v.  Bierce, 

118.    See  infra,  par.  69,  38  N.  Y.  463,  98  Am.  Dec.  73 ;  Singer 

15.  Keating  v.  Michigan  Cent.  R.  Sewing  Mach.  Co.  v.  Barger,  92  Neb. 
Co.,  97  Mich.  154,  56  N.  W.  346,  37  ^39,  138  N.  W.  741,  Ann.  Cas.  1914A 
A.  S.  R.  328.  57;  Haynor  Mfg.  Co.  v.  Davis,  147  N. 

16.  See  Admissions  and  Declara-  ?oq^^^i  ^"^  .^i  ^'  ^^'  17  L.R.A.(N.S.) 
TiONS,  vol.  1,  p.  507.    See  also  Atlantic   -^^^     f«e  intra,  par.  8^. 

Coast  Line  R.  Co.  v.  Dawes,  100  S.  ^^  r^J    .^""'tu  ^j^^*  j^^  P™<»PaJ* 

C.    258,    84    S.    E.    830,    A^n.    Cas.  ^'h^le  liable  for  the  fraud  of  his  agent, 

1917A  1272  ^^  °      subject  to  a  tort  action,  see 

Sales. 

17.  See  Master  and  Servant,  vol.  An  unsatisfied  judgment  against  the 
18,  p.  793  et  seq.  And  see  infra,  par.  agent  is  no  bar  to  an  action  against  the 
^^  principal.     Maple  v.   Cincinnati,  etc., 

18.  New  Castle  Mfg.  Co.  v.  Red  R.  Co.,  40  Ohio  St.  313,  48  Am.  Rep. 
River  R.  Co.,  1  Rob.  (La.)  145,  36  Am.  685. 

Dec.  686;  McKenzie  v.  Nevins,  22  Me.  20.  Lloyd  v.  Grace,  [1912]  A.  C. 
138.  38  Am.  Dec.  291.  716,  81  L.  J.  K.  B.  1140,  107  L.  T  N. 
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a  beverage  is  responsible  for  the  fraudulent  representations  of  his 
agent,  to  secure  a  merchant  to  handle  it,  that  it  is  not  alcoholic* 
Again,  an  agent  in  charge  of  a  branch  office  of  a  lottery  company, 
who  induces  another  who  is  ignorant  of  the  fact  that  the  business  of 
the  company  is  that  of  a  lotterjr  to  purchase  certificates  containing 
a  contract  fraudulent  upon  its  face,  by  false  representations  that  the 
business  conducted  by  the  company  is  legitimate  and  profitable,  is 
held  liable,  equally  with  the  principal,  in  an  action  brought  by  the 
party  making  the  investment  to  recover  the  money  paid  by  him  for 
the  certificates.*  But  it  has  been  held  that  a  judgment  creditor  is  not 
bound  by  the  act  of  his  agent  for  the  collection  of  the  judgment  in 
conniving  at  the  forgery  of  an  indorsement  on  a  draft  of  a  stranger, 
and  using  it  to  secure  a  bank  credit  from  which  the  judgment  debtor 
can  satisfy  the  judgment,  so  that  the  bank  can  refuse  to  cash  a  check 
growing  out  of  such  credit,  on  the  ground  of  fraud,  since  such  act  is 
beyond  the  scope  of  the  agent's  authority.'  And  it  has  been  held, 
also,  that  a  principal  is  not  bound  to  repay  money  misappropriated 
by  his  agent  with  power  to  pay  taxes,  from  a  third  person,  to  pay 
taxes  assessed  against  the  property  of  the  principal,  unless  he  au- 
thorized or  ratified  the  act>  It  seems  that  the  rule  declaring  that 
where  one  of  two  innocent  parties  must  suffer  from  the  fraud  of  a 
third,  he  who  furnishes  the  means  to  commit  it  must  bear  the  loss, 
is  applicable  to  cases  in  which  the  party  chargeable  makes  the  third 
party  his  real  or  apparent  agent,  or  in  which  he  provides  the  means 
intentionally,  or  for  a  dishonest  purpose,  or  negligently,  or  where  he 
derives  a  benefit  from  the  fraud  of  the  third  party.  It  does  not  usually 
apply  where  one  innocently,  for  an  honest  purpose,  and  with  reason- 
able care,  furnishes  to  a  third  party  the  means  by  which  he  perpetrates 
a  fraud  from  which  he  who  provides  the  means  derives  no  benefit.* 
While  many  of  the  older  authorities  more  particularly  attempt  to 
make  a  distinction  between  acts  constituting  misfeasance  and  those 
constituting  nonfeasance,  and  hold  that  an  agent  or  servant  is  not 
liable  for  negligence  amounting  only  to  nonfeasance,  the  tendency 
of  recent  cases  has  been  to  repudiate  the  distinction,  and  to  recognize 
that  an  agent  or  servant  may  owe  duties  to  third  persons  as  well  as 
to  his  principal  or  master,  and  to  hold  him  liable  for  nonfeasance  as 
well  as  for  misfeasance  in  the  performance  thereof.*    Thus  an  agent 

S.  531,  28  Times  L.  Rep/  547,  56  Sol.  3.  Robinson  v.  Pikeville  Bank,  146 

J.  723,  Ann.  Cas.  1913B  819  and  note,  Ky.  538,  142  S.  W.  1065,  37  L.R.A. 

5  British  Rul.  Cas.  498  and  note.  (N.S.)  1186. 

1.  Haynor  Mfg.  Co.  v.  Davis,  147  4.  Foote  v.  Cotting,  195  Mass.  55, 
N.  C.  267,  61  S.  E.  54, 17  L.R.A.(N.S.)  80  N.  E.  600,  15  L.R.A.(N.S.)  693. 
193.  5.  Western  Union  Tel.  Co.  v.  Scliri- 

2.  Fidelity  Funding  Co.  v.  Vaughn,  ver,  141  Fed.  538,  72  C.  C.  A.  596,  4 
18   Okla.   13,  90  Pac.  34,  10  L.R.A.  L.R.A.(N.S.)  678. 

(N.S.)  1123.  6.  Wells  v.  Hansen,  97  Kan.  305. 

851 


§  31  PRINCIPAL  AND  AGENT  21  R.  C.  L. 

for  the  renting  of  real  property  who  has  undertaken  to  keep  the  prop- 
erty in  repair  is,  in  many  jurisdictions,  held  personally  liable  for 
injuries  sustained  by  third  persons  as  a  result  of  the  dangerous  con- 
dition of  the  premises.'  But  on  the  other  hand  since  the  true  ground 
of  liability  rests  upon  the  question  of  the  duty  of  the  agent  and  his 
negligent  disregard  or  violation  of  that  duty,  it  necessarily  follows 
that  where  no  duty  exists  there  can  be  no  liability.  Thus,  the  fact 
of  agency  for  the  renting  of  real  estate  does  not  render  the  agent 
liable  for  personal  injuries  to  others  from  defects  in  the  leased 
premises,  where  the  landlord  himself  would  not  have  been  or  was  not 
liable.  And  in  some  instances  the  agent  may  escape  from  liability 
on  the  ground  that  the  circumstances  cast  upon  him  no  duty  as  to 
the  safe  condition  of  the  leased  premises,  notwithstanding  such  a  duty 
was  cast  upon  the  landlord.® 

31.  Agent's  Liability  for  Money  Collected. — ^Where  money  is  vol- 
untarily paid  to  an  agent  for  the  purpose  of  being  paid  over  to  his 
principal,  and  is  actually  paid  over  without  notice  not  to  do  so,  no 
suit  will  lie  against  the  agent  to  recover  it  back  although  it  is  paid 
under  mistake  of  law  as  to  the  liability  to  pay  it.*  Again,  an  agent 
to  whom  money  has  been  paid  with  a  direction  to  hand  it  over  to  a 
third  person  is  accountable  only  to  his  principal  and  not  to  such  third 
person,  unless  he  has  entered  into  a  binding  engagement  with  such 
third  person  which  has  given  the  latter  a  right  of  action  against 
him.*^  But  after  a  demand  by  the  true  owner  of  money  or  property 
that  has  come  into  the  possession  of  an  agent,  the  latter  will  pay 
the  funds  or  deliver  the  property  to  his  principal  at  his  peril.*^  And 
notice  is  not  indispensable  to  the  agent's  hability  where  the  money  has 
been  exacted  unlawfully  and  not  properly  for  the  use  of  the  principal.^* 
The  rule  is  well  established  that  where  a  person  has  obtained  money 
illegally  from  another,  as  by  compulsion  or  extortion,  and  is  sued 
for  it,  he  cannot  set  up  as  a  defense  to  the  action  that  he  received  the 
money  as  agent  and  has  paid  it  over  to  another  as  principal,  as  the 
relation  of  principal  and  agent  cannot  exist  for  such  a  purpose.^* 
And  likewise  where  the  agent  acts  in  bad  faith  or  with  knowledge  of 

154  Pac.  1033,  L.R.A.1916F  666  and  and  note. 

note.  9.  Wilson  v.  Wold,  21  Wash.  398,  58 

Note :  L.R.A.1917C  83.  Pac.  223,  75  A.  S.  R.  846. 

See  also  Master  and  Servant,  vol.       Note:  Ann.  Cas.  1912D  721,  722. 
18,  p.  819.  10.  Note:  5  L.R.A.  531. 

7.  Wells  V.  Hansen,  97  Kan.  305,       11.  Notes:     2     L.R.A. (N.S.)     658; 
154  Pac.  1033,  L.R.A.1916F  566  and  Ann.  Cas.  1912D  721. 

note.  12.  Riple}'^  v.  Gelston,  9  Johns.  (N. 

Note:  L.R.A.1917C  83.  Y.)  201,  6  Am.  Dec.  271. 

See  also  Landlord  and  Tenant,  vol.       13.  Messer-Moore  Ins.,  etc.,  Co.  ▼. 
16,  p.  1074.  Trotwood   Park   Land   Co.,   170   Ala. 

8.  Cramblitt  v.  Percival-Porter  Co.,  473,  54  So.  228,  Ann.  Cas.  1912D  718 
(la.)  158  N.  W.  541,  L.R.A.1917C  77  and  note. 
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his  principal's  want  of  right  to  receive  the  money,  payment  over  is 
not  a  defense." 

V.  Express,  Implied  and  Apparent  Authority 

32.  Generally;  General  and  Special  Agents. — ^There  is  a  marked  dis- 
tinction between  the  power  and  authority  of  a  general  and  a  special , 
agent  to  bind  his  principal.'  A  general  agent  is  usually  authorized 
to  do  all  acts  connected  with  the  business  or  employment  in  which  he 
is  engaged,  while  a  special  agent  is  only  authorized  to  do  specific  acts 
in  purauance  of  particular  instructions,  or  with  restrictions  necessarily 
implied  from  the  act  to  be  done.^*  Where  it  appears  that  an  agent 
has  done  an  act  for  the  benefit  of  his  principal  and  that  the  latter  has 
not  questioned  the  authority  of  the  agent  to  bind  him,  it  will  be  pre- 
sumed until  the  contrary  appears  that  the  agent  was  duly  author- 
ized.i®  Although  the  agent  exceeds  his  authority,  the  principal  will 
be  bound  to  the  extent  that  he  has  acted  within  the  powers  conferred 
on  him.  In  other  words  the  authorized  acts  of  the  agent  are  valid, 
and  only  those  in  excess  of  his  authority  are  invalid.*'  A  person 
dealing  with  an  agent  must  not  act  negligently,  but  must  use  reason- 
able diligence  to  ascertain  whether  the  agent  acts  within  the  scope  of 
bis  powers.  He  is  not  authorized  under  any  circumstances  blindly  to 
trust  the  agent's  statements  as  to  the  extent  of  his  powers.*® 

33.  Express  and  Implied  Authority. — ^Very  obviously,  the  prin- 
cipal is  liable  for  all  such  acts  and  statements  of  his  agent  as  he 
may  have  expressly  authorized ;  *^  and  this  includes  by  implication, 
whether  the  agency  be  general  or  special,  all  such  powers  as  are  neces- 
sary and  proper  as  a  means  of  effectuating  the  purposes  for  which  the 
agency  was  created.*^    Being  clothed  with  power  to  do  a  particular 

14.  Alexander   v.    Covne,    143    Ga.  Cas.  1917C  389;  Baring  v.  Peirce,  5 

696,  85  S.  E.  831,  L.R.A.1916D  1039  Watts  &  S.   (Pa.)   548,  40  Am.  Dec. 

and  note.  534;  Loudon  Sav.  Fund  Soc.  v,  Hag- 
Note  :  Ann.  Cas.  1912D  721.  erstown  Sav.  Bank,  36  Pa.  St.  498,  78 
16.  Great  West  Min.  Co.  v.  Wood-  Am.   Dec.   390;   Walker  v.   Skidwith, 

mas  of  Alston  Min.  Co.,  12  Colo.  46,  Meigs  (Tenn.)  502,  33  Am.  Dec.  161; 

20  Pac.  771,  13  A.  S.  R.  204;  Free-  Bishop  v.  Readsboro  Chair  Mfg.  Co., 

man's  Appeal,  68  Conn.  533,  37  Atl.  85  Vt.  141,  81   Atl.  454,  Ann.   Cas. 

420,  57  A.  S.  R.  112,  37  L.R.A.  452;  1914B  1163,  36  L.R.A.(N.S.)  1171. 

Union  Stock  Yard,  etc.,  Co.  v.  Mallory,  Note :  2  L.R. A.  808. 

157  111.  554,  41  N.  E.  888,  48  A.  S.  R.  16.  Strayhom   v.   McCall,   78   Ark. 

341 ;  Godshaw  v.  Struck,  109  Ky.  285,  209,  95  S.  W.  455,  8  Ann.  Cas.  377. 

58  S.  W.  781,  51  L.R.A.  668;  Lobdell  17.  Drumright   v.   Philpot,   16   Ga. 

V.  Baker,  1  Mete.  (Mass.)  193,  35  Am.  424,  69  Am.  Dec.  738. 

Dec.  358;  Moore  v.  Skyles,  33  Mont.  18.  Bowles  Co.  v.  Clark,  59  Wash. 

135,  82  Pac.  799,  114  A.  S.  R.  POl,  3  336,  109   Pac.   812,   31  L.R.A.(N.S.) 

Ii.R.A.(N.S.)  136;  Jeffrey  v.  Bigelow,  613.    See  infra,  par.  86. 

13  Wend.   (N.  Y.)   518,  28  Am.  Dec.  19.  Howe  v.  Martin,  23  Okla.  561, 

476;  Ferguson  v.  Majestic  Amusement  102  Pac.  128,  138  A.  S.  R.  840. 

Co.,  171  N.  C.  663,  89  S.  E.  45,  Ann.  20.  Dispatch    Printing    Co.   v.   Na- 
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act,  the  agent  will  be  deemed  to  have  also  whatever  authority  attaches 
to  the  doing  of  the  act  or  is  necessary  to  its  performance.^  And  this 
permits  him  to  adopt  any  recognized  usage  or  mode  of  dealing.*  An 
agency  to  manage  property  implies  authority  to  do  with  the  property 
what  has  previously  been  done  with  it  by  the  owners  or  others  with 
their  express  or  implied  consent,  or  to  do  with  it  what  is  usual  and  cus- 
tomary to  do  with  property  of  the  same  kind  in  the  same  locality.* 
But,  to  authorize  an  inference  of  authority  in  an  agent,  it  must  appear 
that  the  thing  done  or  transaction  made  was  necessary  in  order  to 
promote  the  duty  or  carry  out  the  purpose  expressly  delegated  to  him. 
It  is  not  sufficient  that  the  act  of  the  agent  is  advantageous  to  or  con- 
venient for  his  alleged  principal,  or  even  effectual  in  transacting  the 
business  in  which  he  is  engaged.  The  act  of  the  agent  must  be  prac- 
tically indispensable  and  essential  in  order  to  execute  the  duty  actually 
delegated  to  him."* 

34.  Apparent  Authority. — The  liability  of  the  principal  is  not 
limited  to  such  acts  of  the  agent'  as  are  expressly  authorized  or 
necessarily  implied  from  express  authority.^  All  such  acts  of  the 
agent  as  are  within  the  apparent  scope  of  the  authority  conferred  on 
him  are  also  binding  upon  the  principal,®  apparent  authority  being 

tional  Bank  of  Commerce,  109  Minn.  6.  Pursley  v.  Morrison,  7  Ind.  356, 

440,  124  N.  W.  236,  50  L.R.A.(N.S.)  63  Am.  Dec.  424;  Beck  v.  Minnesota, 

74.  etc.,  Grain  Co.,  131  la.  62,  107  N.  W. 

1.  Benjamin  v.  Benjamin,  15  Conn.  1032,  7  L.R.A.(N.S.)  930;  Kane  v. 
347,  39  Am.  Dec.  384;  Merchants'  Barstow,  42  Kan.  465,  22  Pac.  588,  16 
Bank  v.  Central  Bank,  1  Ga.  418,  44  A.  S.  R.  490;  Breckenridge  v.  Lewis, 
Am.  Dec.  665;  Austrian  v.  Springer,  84  Me.  349,  24  Atl.  864,  30  A.  S.  R. 
94  Mich.  343,  54  N.  W.  50,  34  A.  S.  R.  353;  Phelps  v.  Sullivan,  140  Mass.  36, 
350;  Law  v.  Stokes,  32  N.  J.  L.  249,  2  N.  E.  121,  54  Am.  Rep.  442;  Aus- 
90  Am.  Dec.  655;  Williams  v.  Getty,  trian  v.  Springer,  94  Mich.  343,  54  N. 
M  Pa.  St.  461,  72  Am.  Dec.  757;  W.  50,  34  A.  S.  R.  350;  Antrim  Iron 
Peircy  v.  Hedrick,  2  W.  Va.  458,  98  Co.  v.  Anderson,  140  Mich.  702,  104 
Am.  Dec.  774.  N.  W.  319,  112  A.  S.  R.  434;  Larson 

Note :  2  L.R. A.  808.  v.  Metropolitan  St.  R.  Co.,  110  Mo. 

2.  Kaufman  v.  Farley  Mfg.  Co.,  78  234,  19  S.  W.  416,  33  A.  S.  R.  439,  16 
la.  679,  43N.  W.  612,  16  A.  S.  R.  462;  L.R.A.  330;  Saltus  v.  Everett,  20 
Duncan  v.  Hartman,  143  Pa.  St.  595,  Wend.  (N.  Y.)  267,  32  Am.  Dec. 
22  Atl.  1099,  24  A.  S.  R.  570;  Rohr-  541  and  note;  Westtield  Bank  v.  Corn- 
bough  V.  United  States  Exp.  Co.,  50  en,  37  N.  Y.  320,  93  Am.  Dec.  573; 
W.  Va.  148,  40  S.  E.  398,  88  A.  S.  R.  Hanover  Nat.  Bank  v.  American  Dock, 
849.  etc.,  Co.,  148  N.  Y.  612,  43  N.  E.  72, 

3.  Duncan  v.  Hartman,  143  Pa.  St.  51  A.  S.  R.  721;  Howe  v.  Martin,  23 
595,  22  Atl.  1099,  24  A.  S.  R.  570.  Okla.  561,  102  Pac.  128,  138  A.  S.  R. 

4.  United  States  Bedding  Co.  v.  An-  840;  Chouteaux  v.  Leech,  18  Pa.  St, 
dre,  105  Ark.  Ill,  150  S.  W.  413,  Ann.  221,  57  Am.  Dec.  602;  Wachter  v. 
Cas.  1014D800,41L.R.A.(N.S.)  1019;  Phoenix  Assur.  Co.,  132  Pa.  St.  -128, 
Consoliflnted  Nat.  Hank  v.  Pacific  19  Atl.  289,  19  A.  S.  R.  600;  McClure 
Coast  Steam  Ship  Co.,  95  Cal,  1,  30  v.  Richardson,  Rice  L.  (S.  C.)  215,  33 
Pac.  96,  29  A.  S.  R.  85.  Am.  Dec.  105;  Foster  v.  Smith,  2  Cold. 

5.  See  supra,  par.  33.  (Tenn.)  474,  88  Am.  Dec  604;  Vali- 
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that  which,  though  not  actually  granted,  the  principal  knowingly 
permits  the  agent  to  exercise,  or  which  he  holds  him  out  as  possess- 
ing.^ By  implication  the  authority  of  the  agent  is  enlarged  when 
the  principal  permits  him  to  do  acts  not  expressly  authorized,  or  which 
are  recognized  as  valid  after  they  have  been  done.^  And  the  actual 
instructions  from  principal  to  agent  do  not  govern  the  case,®  unless 
the  person  dealing  with  him  had  notice  or  was  put  upon  inquiry  as 
to  his  real  authority.*®  Apparent  authority  may  be  and  often  is 
derived  from  a  course  of  dealing,  or  from  a  number  of  acts  assented 
to  or  not  disavowed.**  Thus,  one  who  is  permitted,  temporarily,  in  the 
absence  of  a  manager  of  a  company,  to  assume  authority  and  dis- 
charge the  functions  of  such  manager,  has  for  the  time  being  the  same 

quette  v.  Clark  Bros.  Coal  Min.  Co.,  Consol.  Min.  Co.,  11  Colo.  223, 17  Pac. 
83  Vt.  538,  77  Atl.  869,  138  A.  S.  R.  760,  7  A.  S.  R.  226  and  note;  Bryant 
1104,  34  L.R.A.(N.S.)  440  and  note;  v.  Moore,  26  Me.  84,  45  Am.  Dec.  96; 
Rohrbough  v.  United  States  Exp.  Co.,  Lister  v.  Allen,  31  Md.  543,  100  Am. 
50  W.  Va.  148,  40  S.  E.  398,  88  A.  S.  Dec.  78 ;  Lobdell  v.  Baker,  1  Mete. 
R.  849;  Union  Bank,  etc.,  Co.  v.  Long  (Mass.)  193,  35  Am.  Dec.  358;  Ban- 
Pole  Lumber  Co.,  70  W.  Va.  558,  74  orgee  v.  Hovey,  5  Mass.  11,  4  Am. 
S.  E.  674,  41  L.R.A.(N.S.)  663;  Fire-  Dec.  17;  Brown  v.  Franklin  Mut.  Fire 
men's  Fund  Ins.  Co.  v.  Schreiber,  150  Ins.  Co.,  165  Mass.  565,  43  N.  E.  512, 
Wis.  42,  135  N.  W.  507,  Ann.  Cas.  52  A.  S.  R.  534;  Austrian  v.  Springer, 
1913E  823,  45  L.R.A.(N.S.)  314;  94  Mich.  343,  54  N.  W.  60,  34  A.  S. 
Whitehead  v.  Tuckett,  15  East  400,  13  R.  350 ;  Law  v.  Stokes,  32  N.  J.  L.  249, 
Rev.  Rep.  509,  2  Eng.  Rul.  Cas.  357  90  Am.  Dec.  655 ;  Rossiter  v.  Rossiter, 
and  notes.  8  Wend.  (N.  Y.)  494,  24  Am.  Dec.  62- 
Notes :  22  A.  S.  R.  189 ;  88  A.  S.  R.  Commercial  Bank  v.  Kortright,  22 
782;  10  L.R.A.  355.  Wend.  (N.  Y.)  348,  34  Am.  Dec.  317; 

7.  Adams  Exp.  Co.  v.  Camahan,  29  Ruggles  v.  American  Cent.  Ins.  Co., 
Ind.  App.  606,  63  N.  E.  245,  64  N.  E.  114  N.  Y.  415,  21  N.  E.  1000,  11  A. 
647,  94  A.  S.  R.  279;  Dispatch  Print-  S.  R.  674;  Ferguson  v.  Majestic 
ing  Co.  V.  National  Bank  of  Commerce,  Amusement  Co.,  171  N.  C.  663,  89  S. 
109  Minn.  440,  124  N.  W.  236,  50  E.  45,  Ann.  Cas.  1917C  389;  Williams 
L.R.A.(N.S.)  74;  Hanover.  National  v.  Getty,  31  Pa.  St.  461,  72  Am.  Dec. 
Bank  v.  American  Dock,  etc.,  Co.,  148  767;  Hubbard  v.  Tenbrook,  124  Pa.  St. 
N.  Y.  612,  43  N.  E.  72,  51  A.  S.  R.  291,  16  Atl.  817,  10  A.  S.  R.  585  and 
721;  Chapleo  v.  Brunswick  Ben.  Soc,  note,  2  L.R.A.  823  and  note;  Griswold 
5  C.  P.  D.  331,  49  L.  J.  C.  PL  796,  50  v.  Gebbie,  126  Pa.  St.  353, 17  Atl.  673, 
L.  J.  Q.  B.  372,  6  Q.  B.  D.  696,  2  Eng.  12  A.  S.  R.  878 ;  Carmichael  v.  Buck, 
Rul.  Cas.  366  and  notes.  10  Rich.  L.  (S.  C.)  332,  70  Am.  Dec. 

8.  Little  Pittsburg  Consol.  Min.  Co.  226;  Whitehead  v.   Tuckett,  15  East 
▼.  Little  Chief  Consol.  Min.   Co.,  11  400,  13  Rev.  Rep.  509,  2  Eng.  Rul 
Colo.  223,  17  Pac.  760,  7  A.  S.  R.  226  Cas.  357. 

and  note;  Dierkes  v.  Hauxhurst  Land  Notes:  88  A.  S.  R.  783  et  seq.;  10 

Co.,  80  N.  J.  L.  369,  79  Atl.  361,  34  L.R.A.  355. 

L.R.A.(N.S.)  603;  Hanover  Nat.  Bank  10.  Banorgee  v.  Hovey,  5  Mass.  11, 

V.  American  Dock,  etc.,  Co.,  148  N.  Y.  4  Am.  Rep.  17;  Commercial  Bank  v. 

612,  43  N.  E.  72,  51  A.  S.  R.  721.  Kortright,  22  Wend.  (N.  Y.)  348,  34 

9.  Kansas  City,  etc.,  R.  Co.  v.  Hig-  Am.  Dec.  317;  Wachter  v.  Phoenix 
don,  94  Ala.  286,  10  So.  282,  33  A.  S.  Assur.  Co.,  132  Pa.  St.  428.  19  Atl. 
R.  119,  14  L.R.A.  515;  Little  Pitts-  289,  19  A.  S.  R.  600. 

burg  Consol.  Min.  Co.  v.  Little  Chief       11.  Dierkes  v.  Hauxhurst  Land  Co., 
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power  as  if  he  were  the  regular  manager.**  Indeed,  whenever  a  prin- 
cipal has  pla<;ed  an  agent  in  such  a  situation  that  a  person  of  ordinary 
prudence,  conversant  with  business  usages,  and  the  nature  of  the  par- 
ticular business,  is  justified  in  assuming  that  such  agent  is  authorized 
to  perform  in  behalf  of  his  principal  the  particular  act,  and  such  par- 
ticular act  has  been  performed,  the  principal  is  estopped  from  denying 
the  agent's  authority  to  perform  it.*'  And  the  principal  will  not  be 
permitted  to  prove  that  the  agent's  authority  was  in  fact  less  extensive 
than  that  with  which  he  apparently  was  clothed.**  An  agent,  how- 
ever, has  no  authority  to  depart  from  the  usual  manner  of  accomplish- 
ing what  he  is  employed  to  effect.**  Nor  can  he  enlarge  his  powers 
by  unauthorized  representations  and  promises.**  A  party  dealing 
with  an  agent  must  prove  that  the  facts  giving  color  to  the  agency 
were  known  to  him  when  he  dealt  with  the  agent.  If  he  has  no  knowl- 
edge of  such  facts,  he  does  not  act  in  reliance  upon  them,  and  is  in  no 
position  to  claim  anything  on  account  of  them.*'  The  apparent 
authority  of  an  agent  to  act  as  the  representative  of  his  principal  is 
to  be  gathered  from  all  the  facts  and  circumstances  in  evidence,** 

80  N.  J.  L.  369,  79  Atl.  361,  34  L.R.A.  land-Rockport  Lime  Co.,  184  Mass.  60, 

(N.S.)  693;  Valiquette  v.  Clark  Bros.  67  N.  E.  863.,  100  A.  S.  R.  543,  61 

Coal  Min.  Co.,  83  Vt.  538,  77  Atl.  869,  L.R.A.  94b. 

138  A.   S.  R.  1104,  34  L.R.A.(N.S.)       15.  Harvey  v.  Mason  City,  etc.,  E. 

440;  Hooe  v.  Oxley,  1  Wash.  (Va.)  19,  Co.,  129  la.  465, 105  N.  W.  958, 113  A. 

1  Am.  Dec.  425.  S.  R.  483,  3  L.R.A.(N.S.)  973;  Par- 

12.  General  Cartage,  etc.,  Co.  v.  Cox,  sons  v.  Webb,  8  Greenl.  (Me.)  38,  22 
74  Ohio  St.  284,  78  N.  E.  371,  113  A.  Am.  Dec.  220;  Pennsylvania,  etc., 
S.  R.  959.  Steam  Nav.  Co.  v.  Dandridge,  8  Gill  & 

13.  Alabama  Great  So.  R.  Co.  v.  J.  (Md.)  248,  29  Am.  Dec.  643;  Upton 
South,  etc.,  R.  Co.,  84  Ala.  570,  3  So.  v.  Suffolk  County  Mills,  11  Cush. 
286,  5  A.  S.  R.  401;  Morgan  v.  Neal,  7  (Mass.)  586,  59  Am.  Dec.  163;  Good- 
Idaho  629,  65  Pac.  66,  97  A.  S.  R.  264;  loe  v.  Godley,  13  Smedes  &  M.  (Miss.) 
Union  Stock  Yards,  etc.,  Co.  v.  Mai-  233,  51  Am.  Dec.  159;  Brockway  v. 
lory,  etc.,  Co.,  157  111.  554,  41  N.  E.  Mullin,  46  N.  J.  L.  448,  50  Am.  Rep. 
888,  48  A.  S.  R.  343 ;  Adams  Exp.  Co.  442;  Stephens  v.  John  L.  Roper  Lum- 
V.  Camahan,  29  Ind.  App.  606,  63  N.  E.  ber  Co.,  160  N.  C.  107,  75  S.  E.  933, 
246,  64N.E.647,  94A.S.R.279;  Dis-  41  L.R.A.(N.S.)  1141. 

patch  Printing  Co.  v.  National  Bank  16.  Oxweld  Acetylene  Co.  v.  Hughes, 
of  Commerce,  109  Minn.  440,  124  N.  126  Md.  437,  95  Atl.  45,  Ann.  Cas. 
W.  236,  50L.R.A.(N.S.)  74;  Saltus  V.  1917C  837,  L.R.A.1916B  751;  Spel- 
Everett,  20  Wend.  (N.  Y.)  267,  32  Am.  man  v.  Gold  Coin  Min.,  etc.,  Co.,  26 
Dec.  541;  Hannon  v.  Siegel-Cooper  Mont.  76,  66  Pac.  597,  91  A.  S.  R. 
Co.,  167  N.  Y.  244,  60  N.  E.  597,  52  402,  55  L.R.A.  640;  Law  v.  Stokes,  32 
L.R.A.  429;  Humphreys  v.  Finch,  97  N.  J.  L.  249,  90  Am.  Dec.  655. 
N.  C.  303, 1  S.  E.  870,  2  A.  S.  R.  293;  17.  Merchants'  Nat.  Bank  v.  Nich- 
General  Cartage,  etc.,  Co.  v.  Cox,  74  ols,  etc.,  Co.,  223  111.  41,  79  N.  E.  38, 
Ohio  St.  284,  78  N.  E.  371,  113  A.  S.  7  L.R.A.(N.S.)  752. 
R.  959;  Nicholas  v.  Title,  etc.,  Co.,  79  18.  General  Hospital  Soc.  v.  New 
Ore.  226,  154  Pac.  391,  Ann.  Cas.  Haven  Rendering  Co.,  79  Conn.  581, 
1917A  1149.  05  Atl.  1065,  118  A.  S.  R.  173,  9  Ann. 

14.  Garfield,  etc..  Coal  Co.  v.  Rock-   Cas.    168;    Brown   v.   Franklin   Mat. 
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and  ordinarily  this  is  a  question  of  fact  for  the  jury's  determina- 
tion.^* 

35.  Execution  of  Written  Instruments. — ^Unless  m  cases  where  a 
personal  signature  is  necessary  by  reason  of  some  statutory  or  other 
prescribed  requirement,  an  agent  authorized  in  any  way  may  bind 
his  principal  by  a  written  instrument.*^  But,  according  to  the 
settled  rule  of  the  common  law,  authority  to  execute  a  sealed  contract, 
whether  bond,  deed,  or  note,  must  be  under  seal,  to  bind  the  prin- 
cipal.^ A  principal,  however,  who  verbally  authorizes  an  agent  to 
fill  up  a  blank  in  a  bond  with  a  specific  sura  of  money,  left  open  and 
in  his  hands  for  that  purpose,  and  then  deliver  it  when  completed, 
is  estopped,  when  this  is  done  and  the  money  is  obtained  from  another 
acting  in  good  faith  and  without  knowledge,  from  denying  his  obli- 
gation, and  thus  perpetrating  a  fraud  upon  the  holder.  Even  if  the 
bond  is  void,  still  the  act  of  borrowing  creates  a  liability  which  the 
principal  cannot  deny.*  Where  several  individuals  are  associated  in 
a  public  trust,  it  is  competent  for  a  majority  to  act,  and  to  bind  their 

Fire  Ins.  Co.,  165  Mass.  565,  43  N.  may  be  decided  by  the  court.    Gulick 

E.  512,  52  A.  S.  R.  534;  Beaucage  v.  v.  Grover,  33  N.  J.  L.  463,  97  Am. 

Mercer,  206  Mass.  492,  92  N.  E.  774,  Dec.  728. 

138A.  S.R.  401;  Austrian  v.  Springer,      20.  Shed  v.  Brett,  1  Pick.  (Mass.) 

94  Mich.  343,  54  N.  W.  50,  34  A.  S.  401,  11  Am.  Dec.  209;   Ferguson  v. 

R.  350 ;  Horton  v.  Early,  39  Okla.  99,  Majestic  Amusement  Co.,  171  N.   C. 

134  Pac.  436,  Ann.  Cas.  1915D  825,  663,  89  S.  E.  45,  Ann.  Cas.  1917C  389 

47  L.R.A.(N.S.)   314.  (holding  the  act  of  reducing  to  writing 

The  authority  of  an  agent  to  con-  a  booking  contract  is  within  the  ap- 

tract   for  advertising   his   principal's  parent  authority  of  a  general  manager 

business  is  a  question  the  determination  of  a  theater) ;  Hughes  v.  Lansing,  34 

of  which  depends  on  the  facts  of  the  Ore.  118,  55  Pac.  95,  75  A.  S.  R.  574; 

particular  case  and  the  nature  of  the  Berkeley  v.  Hardy,  5  B.  &  C.  355,  11 

agency.    United  States  Bedding  Co.  v.  E.  C.  L.  251,  2  Eng.  Rul.  Cas.  273;  In 

Andre,  105  Ark.  Ill,  150  S.  W.  413,  re  Whitley  Partners,  32  Ch.  D.  337,  55 

Ann.   Cas.   1914D   800   and  note,  41  L.  J.  Ch.  540,  2  Eng.  Rul.  Cas.  276. 
L.R.A.(]Sr.S.)  1019  and  note.  1.  Reed  v.  Van  Ostrand,  1  Wend. 

19.  Doggett  V.  Greene,  254  HI.  134,  (N.  Y.)  424,  19  Am.  Dec.  529;  Blood 

98  N.  E.  219,  Ann.  Cas.  1913B  11()6;  v.  Goodrich,  9  Wend.  (N.  Y.)  68,  24 

Bond  V.  Pontiac,  etc.,  R.  Co.,  62  Mich.  Am.  Dec.  121;  Davenport  v.  Sleight, 

643,  29  N.  W.  482,  4  A.  S.  R.  865;  19  K  C.  381,  31  Am.  Dec.  420;  Gra- 

Dierkes  v.  Hauxhurst  Land   Co.,   80  ham  v.  Holt,  25  N.  C.  300,  40  Am.  Dec. 

N.  J.  L.  369,  79  Atl.  361,  34  L.R.A.  408;  Humphreys  v.  Finch,  97  N.   C. 

(N.S.)  693;  Horton  v.  Early,  39  Okla.  303, 1  S.  E.  870,  2  A.  S.  R.  293;  Smith 

99,  134  Pac.  436,  Ann.  Cas.  1915D  825,  v.  Dickinson,  6  Humph.  (Tenn.)  261, 

47  L.R.A.(N.S.)  314;  Neppach  v.  Ore-  44  Am.  Dec.  306.     See  also  Kiersted 

gon,   etc.,   R.    Co.,   46    Ore.   374,   80  v.  Orange,  etc.,  R.  Co.,  69  N.  Y.  343, 

Pac.  482,  7  Ann.  Cas.  1035;  Scott  v.  25  Am.  Rep.  199.     See  Seals. 
Wells,  6  Watts  &  S.    (Pa.)    357,  40       2.  Humphreys  v.  Finch,  97  N.   C. 

Am.  Dec.  568;  Loudon  Sav.  Fund  Soc.  303,  1  S.  E.  870,  2  A.  S.  R.  293.    See 

V.  Hagerstown  Sav.  Bank,  36  Pa.  St.  also    Alabama   Great    So.    R.    Co.    v. 

498,  78  Am.  Dec.  390.  South,  etc.,  R.  Co.,  84  Ala.  570,  3  So. 

.    When  the  facts  are  undisputed  it  286,  5  A.  S.  R.  401. 
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principals;  but,  in  the  case  of  a  private  trust  or  agency,  the  rule  is 
different,  and  the  concurrence  of  all  is  necessary.' 

36.  Evidence  of  Authority. — ^As  against  one  who  has  assumed  to 
act  as  the  agent  of  another  the  presumption  is  that  he  had  authority 
to  do  the  acts  in  question ;  *  but  a  person  who  has  availed  himself  of 
the  act  of  an  agent  in  order  to  charge  the  principal  must  prove  the 
authority  under  which  the  agent  acted.  In  other  words  he  has  cast 
upon  him  the  burden  of  establishing  the  agent's  authority  to  bind  his 
principal  by  the  contract  in  controversy.*  But  while  agency  will 
not  be  presumed  from  the  fact  that  one  assumes  to  do  some  act  in  that 
character,  yet  where  the  fact  of  agency  is  established,  the  power  which 
the  agent  actually  exercises  in  his  principal's  business,  and  over  other 
employees  to  which  they  constantly  jdeld  obedience,  may  be  looked 
to  as  evidence  of  the  actual  power  possessed  by  the  agent.*  A  witness 
may  tell  what  he  saw  the  agent  do,  though  he  may  not  state  the 
inferences  drawn  by  him  therefrom.'  A  very  general  mode  of  estab- 
lishing authority  on  the  part  of  the  agent  to  bind  the  principal  is 
by  proof  of  recognition  by  the  principal  of  other  similar  acts  and 
transactions  performed  by  the  agent.®  Accordingly,  if  the  question 
is  whether  an  agent  who  had  purchased  cattle  for  his  principal  had 
authority  to  receive  them  in  his  possession,  the  fact  that  in  previous 
transactions  between  the  same  parties  the  principal  had  recognized 
the  authority  of  his  agent  to  receive  cattle  purchased  is  material,  and 
a  refusal  to  receive  it  in  evidence  is  erroneous.*  Again,  evidence  of 
a  custom  or  usage  to  make  similar  contracts  to  the  one  in  suit  is  admis- 
sible, and  should  be  submitted  to  the  jury,  to  aid  it  in  determining 
whether  the  agent  had  authority  to  make  the  contract  in  question.^^ 

8.  Low  V.  Perkins,  10  Vt.  532,  33       6.  International,    etc.,    R.     Co.    v. 
Am.  Dec.  217.    See  Trusts.  Prince,  77  Tex.  560,  14  S.  W.  171,  19 

4.  Montgomery  v.  Pacific  Coast  Land  A.  S.  R.  795. 

Bureau,  94  Cal.  284,  29  Pac.  640,  28  7.  Beaucage  v.  Mercer,  206  Mass. 

A.  S.  R.  122;  Shields  v.  Coyne,  148  la.  492,  92  N.  E.  74,  138  A.  S.  R.  401. 

313,  127  N.  W.  63,  Ann.  Cas.  1912C  8.  Little  Pittsburg  Consol.  Min.  Co. 

905,  29  L.R.A.(N.S.)  472;  Austrian  v.  v.  Little  Chief  Consol.  Min.  Co.,  11 

Springer,  94  Mich.  343,  54  N.  W.  50,  Colo.  223,  17  Pac.  760,  7  A.  S.  R.  226 

34   A.   S.   R.   350;    St.   Louis  Public  and   note;    Eagle   Bank   v.   Smith,   5 

Schools  V.  Risley,  28  Mo.  415,  75  Am.  Conn.   71,   13   Am.   Dec.    37;    Union 

Dec.  131.  Stockyards,  etc.,  Co.  v.  Mallory,  etc., 

5.  St.  Louis,  etc.,  R.  Co.  v.  Bennett,  Co.,  157  111.  554,  41  N.  E.  888,  48  A. 
53  Ark.  208,  13  S.  W.  742,  22  A.  S.  R.  S.  R.  341;  Kane  v.  Barstow,  42  Kan. 
187 ;  Dispatch  Printing  Co.  v.  National  465,  22  Pac.  588,  16  A.  S.  R.  490 ; 
Bank  of  Commerce,  109  Minn.  440, 124  Green  v.  Clay,  10  Allen  (Mass.)  90, 
N.  W.  236,  50  L.R.A.(N.S.)  74;  Har-  87  Am.  Dec.  622;  Sanborn  v.  Cole.  63 
rison  Nat.  Bank  v.  Austin,  65  Neb.  632,  Vt.  590,  22  Atl.  716,  14  L.R.A.  208. 
91  N.  W.  540,  101  A.  S.  R.  639,  59  9.  Union  Stockyards,  etc.,  Co.  v. 
L.R.A.  294;  American  Car,  etc.,  Co.  v.  Mallory,  etc.,  Co.,  157  111.  554,  41  N. 
Alexandria  Water  Co.,  221  Pa.  St.  529,  E.  888,  48  A.  S.  R.  341. 

70  Atl.  8G7,  128  A.  S.  R.  749,  15  Ann.       10.  Kaufman  v.  Farley  Mfg.  Co.,  78 
Cas.  64L  Ta.  679,  43  N.  W.  612, 16  A.  S.  R.  462. 
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But  mere  rumor  or  common  belief  that  an  agent  has  power  to  do  a 
particular  act  on  behalf  of  his  principal  is  not  of  itself  evidence  of 
such  authority.^i  As  a  general  rule,  an  agent's  authority  to  bind  his 
principal  may  not  be  shown  by  the  agent's  acts  ^*  or  declarations.^* 
But  the  agent  may  be  called  as  a  witness  to  prove  the  disputed  fact 
of  authority.^* 

37.  Termination  of  Authority;  Notice. — ^A  contract  of  agency  may 
be  terminated  by  the  act  of  the  parties  or  by  operation  of  law.  To  a 
termination  by  operation  of  law,  there  must  be  either  a  change  in  the 
law  which  will  make  the  required  £icts  illegal,  a  change  in  the  subject 
matter  of  the  contract  such  as  the  destruction  of  the  property  by  fire, 
or  a  change  in  the  condition  of  the  parties,  as  by  death  or  insanity.*^ 
At  common  law,  the  death  of  the  principal  operates  as  an  instantane- 
ous and  absolute  revocation  of  the  agent's  authority  or  power,  unless 
the  power  be  one  coupled  with  an  interest.**  Although  the  agent  be 
ignorant  of  the  principal's  death,  his  acts  done  thereafter  are  void  and 
ineffective  to  bind  the  representative.*'  For  example,  it  is  held  that 
on  the  death  of  a  principal  the  power  of  his  agent  to  collect  and  re- 
ceive rents  terminates,  unless  the  agent  had  a  power  coupled  with  an 
interest  and  that  a  payment  made  to  the  agent  after  such  death  does 
not  bind  the  estate  of  the  principal,  though  neither  the  agent  nor  the 

11.  Thompson  v.  Laboringman's  158,  33  Am.  Dec.  724;  Gould  v.  Nor- 
Mercantile,  etc.,  Mfg.  Co.,  60  W.  Va.  folk  Lead  Co.,  9  Cush.  (Mass.)  338, 
42,  53  S.  E.  908,  6  L.R.A.(N.S.)  311.  57  Am.  Dec.  60;  Piercy  v.  Hedrick,  2 

12.  Daniel  v.  Atlantic  Coast  Line  B.  W.  Va.  458,  98  Am.  Dec.  774. 
Co.,  136  N.  C.  517,  48  S.  E.  816,  1  15.  See  supra,  par.  7. 

Ann.  Cas.  718,  67  L.R.A.  455;  Vali-  16.  Wellborn  v.  Weaver,  17  Ga.  267, 

quette  V.  Clark  Bros.  Coal  Min.  Co.,  63  Am.  Dec.  235;  Furenea  v.  Eide,  109 

83  Vt.  538,  77  Atl.  869,  138  A.  S.  R.  la.  511,  80  N.  W.  539,  77  A.  S.  R. 

1104,  34  L.R.A.(N.S.)  440.  545;  Lanaux's  Succession,  46  La.  Ann. 

13.  Mason  v.  Wolkowich,  150  Fed.  1036,  15  So.  708,  25  L.R.A.  577 ;  Har- 
699,  80  C.  C.  A.  435,  10  L.R.A. (N.S.)  per  v.  Little,  2  Greenl.  (Me.)  14,  11 
765;  Harker  v.  Dement,  9  Gill  (Md.)  Am.  Dec.  25;  Staples  v.  Bradbury,  8 
7,  52  Am.  Dec.  670;  Hartman  v.  Greenl.  (Me.)  181,  23  Am.  Dec.  494; 
Thompson,  104  Md.  389,  65  Atl.  117,  Dick  v.  Page,  17  Mo.  234,  57  Am.  Dec. 
118  A.  S.  R.  422,  10  Ann.  Cas.  92;  267;  Farmers'  Loan,  etc.,  Co.  v.  Wil- 
Taylor  v.  Commercial  Bank,  174  N.  Y.  son,  139  N.  Y.  284,  34  N.  E.  784,  36 
181,  66  N.  E.  726,  95  A.  S.  R.  564,  62  A.  S.  R.  696;  Rigs  v.  Cage,  2  Humph. 
L.R.A.  783;  Rumbough  v.  Southern  (Tenn.)  350,  37  Am.  Dec.  559;  Cleve- 
Imp.  Co.,  112  N.  C.  751,  17  S.  E.  536,  land  v.  Williams,  29  Tex.  204,  94  Am. 
34  A.  S.  R.  528;  Daniel  v.  Atlantic  Dec.  274.  See  supra,  par.  7. 
Coast  Line  R.  Co.,  136  N.  C.  517,  48  Where  an  agent  has  a  power  of  sub- 
S.  E.  816,  1  Ann.  Cas.  718,  67  L.R.A.  stitution  and*  exercises  it,  his  death 
455;  Bowles  Co.  v.  Clark,  59  Wash,  revokes  the  authority  of  the  substitute. 
336,  109Pac.812,  31  L.R.A. (N.S.)  613.  Lehigh  Coal,  etc.,  Co.  v.  Mohr,  83  Pa. 
Compare    Insurance     Co.     of    North  St.  228,  24  Am.  Rep.  161. 

Vmerica  v.  Thornton,  130  Ala.  222,  30       17.  Rigs  v.  Cage,  2  Humph.  (Tenn.) 
So.  614,  89  A.  S.  R.  30,  55  L.R.A.  547.   350,  37  Am.  Dec.  559. 

14.  Rice  V.  Gove,  22  Pick.  (Mass.) 
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person  making  the  payment  had  notice  of  such  death.*^  But  while, 
according  to  the  rule  of  the  earlier  common  law,  an  agency  terminated 
by  the  death  of  the  principal,  and  all  subsequent  acts  of  the  agent 
cease  to  bind  his  heirs  or  executors,  yet  the  courts  of  some  jurisdic- 
tions have,  for  the  convenience  of  trade  and  commerce,  and  in  ac- 
cordance with  the  principles  of  natural  justice,  very  much  modified 
this  doctrine.^*  It  seems  to  be  tlie  better  opinion,  although  the 
authorities  sharply  conflict  on  the  point,  that  where  in  good  faith 
one  deals  with  an  agent  within  his  apparent  authority,  in  ignorance 
of  the  death  of  the  principal,  the  heirs  and  representatives  of  the  lat- 
ter may  be  bound,  in  case  the  act  to  be  done  is  not  required  to  be 
performed  in  the  name  of  the  principal.-®  And  so  it  is  held  that 
when  the  death  of  the  principal  is  unknown  to  both  parties  at  the 
time  the  contract  is  made,  so  that  there  is  no  binding  contract  on 
him  or  his  representatives,  the  agent  is  not  personally  responsible.^ 
Insanity  revokes  agercy,  but  third  parties  dealing  with  the  agent  in 
ignorance  of  the  principal's  insanity  can  maintain  an  action  on  the 
contract.*  So  far  as  third  persons  are  concerned  the  principal,  as  a 
rule,  may  revoke  the  authority  of  his  agent  at  any  time,*  but  it  is 
settled  that  the  acts  of  an  agent  after  his  authority  has  been  revoked 
bind  a  principal  as  against  third  persons,  who,  in  the  absence  of  notice 
of  the  revocation  of  the  agent's  authority,  rely  upon  its  continued 
existence.^ 

VI.  Powers  Relating  to  Particular  Matters 

38.  Employment    of    Subagents    or    Assistants;    Assignment    of 

Agency. — ^Itis  a  general  rule  that,  in  all  cases  of  delegated  authority, 
where  personal  trust  or  confidence  is  reposed  in  the  agent,  and  espe- 
cially where  the  exercise  and  application  of  the  power  is  made  subject 
to  his  judgment  or  discretion,  the  authority  is  purely  personal,  and 
cannot  be  delegated  to  another,  unless  there  is  a  special  power  of 

18.  Farmers'  Loan,  etc.,  Co.  v.  Wil-       2.  Note:  6  Eng.  Eul.  Cas.  75. 
son,  139  N.  Y.  284,  34  N.  E.  784,  36       3.  See  supra,  par.  8. 

A.  S.  R.  696.  4.  Van  Dusen  v.  Star  Quartz  Min. 

19.  Carriger  v.  Whittington,  26  Mo.  Co.,  36  Cal.  571,  95  Am.  Dec.  209 ; 
311,  72  Am.  Dec.  212 ;  Deweese  v.  Muff,  Divei-sv  v.  Kellogg,  44  111.  114,  92  Am. 
57  Neb.  17,  77  N.  W.  361,  73  A.  S.  R.  Dec.  154;  Pursley  v.  Morrison,  7  Ind. 
488,  42  L.R.A.  789.  356,  63  Am.  Dec.  424;  Maxcy  Mfg. 

20.  Cassidav  v.  McKenzie,  4  Watts  Co.  v.  Burnham,  89  Me.  538,  36  Atl. 
&  S.  (Pa.)  282,  39  Am.  Dec.  76;  Dick  1003,  56  A.  S.  R.  436;  Capen  v.  Pa- 
V.  Page,  17  Mo.  234,  57  Am.  Dec.  267 ;  cific  Mut.  Ins.  Co.,  25  N.  J.  L.  67,  64 
Deweese  v.  Muff,  57  Neb.  17,  77  N.  Am.  Dec.  412;  Tier  v.  Lampson,  35 
W.  361,  73  A.  S.  R.  488,  42  L.R.A.  Vt.  179,  82  Am.  Dee.  634 ;  Union  Bank, 
789.  etc.,  Co.  v.  Long  Pole  Lumber  Co.,  70 

1.  Carriger  v.  Whittington,  26  Mo.  W.  Va.  558,  74  S.  E.  674,  41  L.R.A. 
311,  72  Am.  Dec.  212.  (N.S.)   663  and  note. 
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Bubstitution,  either  express  or  necessarily  implied.*  Hence  an  agent 
cannot  transfer  the  powers  and  rights  which  the  contract  with  his 
principal  conferred  upon  him  personally,  to  a  corporation  organized 
by  him,  unless  his  principal  consents  thereto.*  He  may,  however,  as 
a  general  thing,  employ  others  to  assist  him  in  the  purely  ministerial 
and  unimportant  details  of  his  duty.^  And  their  acts,  when  done  in 
liis  name,  and  recognized  by  him,  either  specially  or  according  to  his 
usual  mode  of  dealing  with  them,  are  regarded  -as  his  acts,  and  as 
such  binding  on  his  principal  *  Furthermore,  authority  to  employ 
subagents  or  assistants  may  be  inferred  in  the  absence  of  an  express 
authorization,  wherever  there  is  a  necessity  therefor  or  the  employ- 
ment of  subagents  is  usual  and  customary.^    Everyone  is  presumed 

6.  Sayre  y.  Nichols,  7  Cal.  535,  68  280;  McCroskey  v.  Hamilton,  108  Ga. 
-Am.  Dec.  280;  Davis  v.  Kin^?,  66  640,  34  S.  E.  Ill,  75  A.  S.  R.  79; 
Conn.  465,  34  Atl.  107,  50  A.  S.  R.  Kinkead  v.  Hartley,  161  la.  613,  143 
104  and  note;  Central  of  Georgia  R.  N.  W.  591,  Ann.  Gas.  1915D  1  and 
Co.  V.  Price,  106  Ga.  176,  32  S.  E.  77,  note;  Lyon  v.  Jerome,  20  Wend.  (N. 
71  A.  S.  R.  246.  43  L.R.A.  402;  Afc-  Y.)  485,  37  Am.  Dec.  271;  McKinnon 
Croskey  v.  Hamilton,  108  Ga.  640,  34  v.  Vollmar,  75  Wis.  82,  43  N.  W.  800, 
S.  E.  Ill,  75  A.  S.  R.  79;  Doggett  v.  17  A.  S.  R.  178,  6  L.R.A.  121;  Kohl 
Greene,  254  111.  134,  98  N.  E.  219,  v.  Beach,  107  Wis.  409,  83  N.  W.  657, 
Ann.  Gas.  1913B  1166;  Kinkead  v.  81  A.  S.  R.  849,  50  L.R.A,  600. 
Hartley,  161  la.  613,  143  N.  W.  591,  Note:  50  A.  S.  R.  112. 
Ann.  Gas.  1915D  1  and  note;  White  v.  The  agent  must  compensate  his  sub- 
Davidson,  8  Md.  169,  63  Am.  Dec.  699 ;  agent  or  assistant;  but  the  principaFs 
Appleton  Bank  v.  McGilvray,  4  Gray  liability  for  compensation  depends  up- 
(Mass.)  518,  64  Am.  Dec.  92;  Wright  on  whether  the  employment  was  au- 
V.  Boynton,  37  N.  H.  9,  72  Am.  Dec.  thorized.  Ann.  Gas.  1915D  18-21  note. 
319;  Lyon  v.  Jerome,  26  Wend.  (N.  8.  Randolph  Lumber  Go.  v.  West- 
Y.)  485,  37  Am.  Dec.  271 ;  Lipscomb  V.  ern  Silo  Go.,  92  Kan.  368,  140  Pac. 
Houston,  etc.,  R.  Go.,  95  Tex.  5,  64  867,  Ann.  Gas.  1915D  30;  Rohrbough 
S.  W.  923,  93  A.  S.  R.  804,  55  L.R.A.  v.  United  States  Exp.  Co.,  50  W.  Va. 
869;  Rohrbough  v.  United  States  Exp.  148,  40  S.  E.  398,  88  A.  S.  R.  849. 
Co.,  50  W.  Va.  148,  40  S.  E.  398,  88  Note :  Ann.  Cas.  1915D  16. 
A.  S.  R.  849;  Kohl  v.  Beach,  107  Wis.  9.  Insurance  Co.  of  North  America 
409,  83  N.  W.  657,  81  A.  S.  R.  SAO.  50  v.  Thornton,  130  Ala.  222,  30  So.  614, 
L.R.A.  600;  In  re  Leeds  Banking  Co.,  89  A.  S.  R.  30,  55  L.R.A.  547;  Fox  v. 
L.  R.  1  Ch.  561,  2  Eng.  Rul.  Cas.  286  Chicago,  etc.,  R.  Co.,  86  la.  368,  53 
and  notes ;  De  Bussche  v.  Alt,  47  L.  J.  N.  W.  259,  17  L.R.A.  289 ;  McKenzie 
Ch.  381,  8  Ch.  D.  286,  2  Eng.  Rul.  Cas.  v.  Nevius,  22  Me.  138,  38  Am.  Dec. 
289  and  notes.  As  to  the  liability  of  291;  Appleton  Bank  v.  McGilvray,  4 
an  agent  for  the  faults  of  subagents,  Gray  (Mass.)  518,  64  Am.  Dec.  92; 
Bee  Master  and  Servant,  vol.  18,  pp.  Day  v.  Noble,  2  Pick.  (Mass.)  615, 
503-504.  13  Am.  Dec.  463;  Haluptzok  v.  Great 

6.  Barber  Agency  Co.  v.  Co-oper-  Northern  R.  Co.,  55  Minn.  446,  57  N. 
ative  Barrel  Co.,  133  Minn.  207,  158  W.  144,  26  L.R.A.  739;  Wright  v. 
N.  W.  38,  L.R.A.1916F  88  and  note.  Boynton,  37  N.  H.  9,  72  Am.  Dec.  319; 

7.  Insurance  Go.  of  North  America  Fisher  v.  Berwind- White  Coal  Min., 
▼.  Thornton,  130  Ala.  222,  30  So.  614,  Co.,  64  W.  Va.  304,  61  S.  E.  910,  131 
89  A.  S.  R.  30,  55  L.R.A.  547;  Sayre  A.  S.  R.  898;  In  re  Leeds  Banking  Co., 
V.  Nichols,  7  Gal.  535,  68  Am.  Dec.  L.  R.  1  Ch.  561,  2  Eng.  Rul.  Gas.  286 
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to  contract  with  reference  to  the  usual  custom  of  a  trade  or  business, 
and  if  there  is  a  fixed  and  established  custom  in  the  place  where  the 
agency  is  to  be  exercised  for  the  agent  to  employ  subagents,  the  prin- 
cipal is  presumed  to  consent  to  such  employment.^®  Accordingly,  a 
master  of  a  vessel  who  carries  goods  to  a  distant  port,  with  orders  to 
dispose  of  them  for  the  most  he  can  obtain,  will  be  justified,  if  unable 
to  find  a  purchaser,  in  placing  the  goods  in  the  hands  of  a  merchant 
in  good  standing,  ^to  be  sold  for  the  owner's  benefit.**  And  so  an 
authority  on  the  part  of  an  agent  to  whom  a  note  is  delivered  for  col- 
lection to  employ  a  bank  as  subagent  for  this  purpose  may  be  implied 
from  a  direction  to  the  original  agent  to  "collect  it  in  the  ordinary 
way,'*  and  the  fact  that  it  was  the  agent's  custom  to  collect  notes 
through  a  bank  as  well  as  personally.**  Third  persons  who  treat 
with  a  subagent  as  one  having  full  authority  have  no  right,  as  against 
the  principal,  to  set  up  that  the  subagent  was  without  authority  to  act 
for  the  benefit  of  the  principal.*' 

39.  Loans;  Pledge  of  Principal's  Credit;  Usury. — Whether  an 
agent  is  to  be  deemed  to  have  power  to  pledge  the  goods,  securities,** 
or  credit  of  his  principal,  depends  upon  the  character  and  purpose 
of  the  agency.**  If  the  transaction  of  a  business  carried  on  by  an 
agent  for  his  principal  absolutely  requires  the  exercise  by  the  agent 
of  the  power  to  borrow  money  in  order  to  carry  it  on,  then  such  power 
is  impliedly  conferred  as  an  incident  to  the  employment;  but  the  fact 
that  the  act  proposed  is  more  convenient  or  advantageous  or  more 
effectual  in  the  transaction  of  the  business  provided  for  does  not 
afford  a  sufficient  ground  for  the  inference  of  such  a  power;  it  ifiust 

and  notes ;  De  Bussche  v.  Alt,  47  L.  J.  14.  Schmidt  v.  Simpson,  204  N.  Y. 

Ch.  381,  8  Ch.  D.  286,  2  Eng.  Rul.  434,  97  N.  E.  966,  Ann.  Cas.  1913C 

Cas.  289  and  notes.  1288;  Fry  v.  SmelUe,  [1912]  3  K.  B. 

Note :  60  A.  S.  R.  IIL  282,  Ann.  Cas.  1913C  604.    See  infra, 

An  agent  having  implied  power  to  par.  112.    See  also  Bailments,  vol.  3, 

appoint  subagents  may  ^o  so  although  p.  142 ;  Pledge,  ante,  par.  6. 

the  duties  to  be  performed  involve  the  As  to  the  recovery  by  the  principal 

exercise  of  personal  skill   and  judg-  for  property  pledged  by  a  factor  or 

ment.    Insurance  Co.  of  North  Amer-  agent,  see  Factors,  vol.  11,  p.  761  et 

ica  V.  Thornton,  130  Ala.  222,  30  So.  seq. 

G14,  80  A.  S.  R.  30,  55  L.R.A.  547.  16.  Hubbard  v.  Ten  Brook,  124  Pa. 

10.  Doggett  V.  Greene,  254  111.  134,  St.  291,  16  Atl.  817,  10  A.  S.  B.  585, 
98  N.  E.  219,  Ann.  Cas.  1913B  1166;  2  L.R.A.  823. 

Randolph  Lumber  Co.  v.  Western  Silo  Note:  L.R.A.1916C  112. 

Co.f  92  Kan.  368,  140  Pac.  867,  Ann.  If  an  agent  says  that  he  will  pay  a 

Cas.  1915D  30.  bill  or  will  see  it  paid,  such  promise 

Note:  Ann.  Cas.  1915D  14.  binds  his  principals,  though  he  does 

11.  Day  V.  Noble,  2  Pick.  (Mass.)  not  mention  them,  if  he  was  acting  in 
615,  13  Am.  Dec.  463.  their  business,  and  what  he  said  was 

12.  Appleton  Bank  v.  McQilvray,  4  in  their  behalf.    Cannon  v.  Henry,  78 
Gray  (Mass.)  518,  64  Am.  Dec.  92.  Wis.  167,  47  N.  W.  186,  23  A.  S.  R. 

13.  Mayer  v.  McLure,  36  Miss.  389,  399. 
72  Am.  Dec.  190. 
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be  practically  indispensable  to  the  execution  of  the  duties  really 
delegated,  in  order  to  justify  its  inference  from  the  original  employ- 
ment.^* Where  it  is  proved  that  there  was  no  necessity  for  an  agent 
1o  borrow  money  to  effect  any  purpose  of  the  agency,  it  will  not  be 
presumed,  without  evidence,  that  it  was  proper  or  usual,  in  tlie  ordi- 
nary course  of  the  business  in  which  he  was  employed,  to  horrow 
money  without  express  authority.^'  Merely  placing  one  in  charge 
of  a  sales  agency  of  a  manufacturing  concern  with  supervision  of 
sales  and  local  agents  does  not  confer  the  implied  power  to  borrow 
money  for  the  concern;  and  it  is  immaterial  that  the  principal  is  a 
corporation.^®  Nor  does  the  mere  power  to  buy  personal  property 
imply  power  to  borrow  funds  with  which  to  make  payment.^*  But 
an  agent  who  is  the  general  business  manager  of  a  nontrading  corpo- 
ration has  implied  power  to  borrow  money  therefor  in  an  amount 
not  dispropoi"tionate  to  the  volume  of  business  transacted,  when  it 
appears  that  the  principal  had  knowledge  that  the  monthly  receipts 
of  the  business  were  less  than  the  expenses,  and  that  it  was  necessary 
for  the  agent  to  maintain  a  bank  account  in  the  name  of  the  corpo- 
ration.*® If  a  principal  authorizes  his  agent  to  buy  goods  only  for 
cash,  and  furnishes  the  money  therefor,  he  is  not  liable  for  the 
value  of  goods  purchased  by  the  agent  on  his  credit.^  A  promise 
by  an  agent  to  pay  a  board  bill  of  certain  laborers  is  within  his 
powers,  and  binds  his  principals,  if  he  is  their  representative  in  the 
building  of  a  track  of  a  railway,  is  authorized  to  compel  the  sub- 
contractor to  keep  sufficient  men  on  the  work  to  fulfil  their  con- 
tracts, and  it  is  necessary,  in  order  to  do  this  effectually,  for  him 
to  pledge  his  principals  to  pay  the  board  of  the  laborers.*  It  has 
been  held  that  a  traveling  salesman  and  collecting  agent,  who  is 
paid  a  certain  salary  and  his  traveling  expenses,  may  bind  his  employ- 
ers by  hiring  horses  and  carriages  necessary  for  use  in  their  business; 
and  proof  of  a  general  commercial  custom  to  furnish  such  traveling 
salesmen  with  suflTicient  money  for  all  expenses,  and  to  forbid  their 
pledging  the  credit  of  their  employers  therefor,  will  not  bar  an  action 
for  tlie  hire  against  the  employers,  the  owners  of  the  horses  and 

16.  Consolidated  Nat.  Bank  v.  Pa-       Note:   L.R.A.1916C  117. 
cific  Coast  Steamship  Co.,  95  Cal.  1,       19.  Note:  L..R.A.1916C  117. 

30  Pac.  96,  29  A.  S.  R.  85;  Williams  20.  Helena    Nat.    Bank    v.    Rocky 

V.  Dugan,  217  Mass.  526,  105  N.  E.  Mountain  Tel.  Co.,  20  Mont.  379,  51 

615,  L.R.A.1916C  110  and  note.  Pac.  829,  63  A.  S.  R.  628. 

17.  Consolidated  Nat.  Bank  v.  Pa-  Note:  L.R.A.1916C  114. 

cific  Coast  Steamship  Co.,  95  Cal.  1,  1.  Wheeler  v.  McGuire,  86  Ala.  398, 
30  Pac.  96,  29  A.  S.  R.  85.  5  So.  190,  2  L.R.A.  808;  Swindell  v. 

18.  Merchants'  Nat.  Bank  v.  Nicliols,   Latham,  145  N.  C.  144,  58  S.  E.  1010, 
etc.,  Co.,  223  III.  41,  79  N.  E.  38,  7   122  A.  S.  R.  430. 

L.R.A.(N.S.)  752;  Paige  v.  Stone,  10  2.  Cannon  v.  Henry,  78  Wis.  107, 
Mete.  (Mass.)  160,  43  Am.  Dec.  420.   47  N.  W.  186,  23  A.  S.  R.  399. 
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carriages  being  ignorant  of  it ;  *  but  the  contrary  has  been  held 
under  a  similar  state  of  facts  in  other  jurisdictions,  and  the  lack 
of  accord  in  the  decisions  renders  it  impossible  to  lay  down  a  gen- 
eral rule  as  to  whether  an  agent  has  the  implied  power  to  bind  his 
principal  for  traveling  expenses.*  One  who  receives  money  from 
the  owner  thereof  for  the  express  purpose  of  lending  it  out  at  interest, 
and  with  authority  so  to  do,  either  general  or  limited,  and  who  after- 
wards lends  the  money  to  another,  taking  therefor  a  promissory 
note  payable  to  such  owner,  is  to  be  regarded  as  his  agent,  although 
the  borrower,  at  the  time  of  executing  the  note  or  subsequently, 
signs  a  paper  purporting  to  constitute  the  person  with  whom  he 
deals  in  the  transaction  his  agent  to  obtain  the  loan.^  A  principal 
is  not  liable  for  a  usurious  agreement  of  his  agent  which  is  entered 
into  without  his  knowledge  or  consent  and  under  circumstances  which 
do  not  impute  to  him  a  knowledge  thereof.®  On  the  other  hand, 
wliere  the  usurious  agreement  of  an  agent  is  either  expressly  or  impli- 
edly authorized  or  ratified  by  the  principal,  or  where  the  circum^ 
stances  are  such  that  the  agent's  conduct  is  presumed  to  be  known  to 
him,  the  courts  have  been  fairly  uniform  in  holding  that  the  prin- 
cipal is  bound.'  A  principal  who  authorizes  his  agent  to  look  to  the 
borrower  for  compensation  as  a  result  of  which  the  agent  exacts  a 
commission  over  and  above  the  legal  rate  of  interest  to  compensate 
liim  for  his  services  is  chargeable  with  the  usurious  character  of  the 
transaction.®  And  where  it  appears  that  an  agent  acting  for  his 
principal  has  obtained  a  usurious  bonus  or  commission  and  divided 
the  amount  thereof  with  his  principal,  the  latter  thereby  confirms 
and  ratifies  the  usurious  act  of  his  agent,  and  renders  himself  liable 
therefor.®  Some  cases  seem  to  make  a  distinction  between  general 
and  special  agents  and  hold  that  the  principal  of  an  agent  intrusted 
with  the  full  care  and  control  of  his  principal's  property  and  to  make 
loans  is  presumed  to  know  the  character  of  his  agent's  transactions 

3.  Huntley  v.  Mathias,  90  N.  C.  v.  Hammond,  136  Wis.  239,  116  N.  W. 
101,  47  Am.  Rep.  516  and  note;  Bent-  109,  128  A.  S.  R.  1079,  19  L.R.A. 
ley  V.  Doggett,  51  Wis.  224,  8  N.  W.    (N.S.)   399. 

155,  37  Am.  Rep.  827.  7.  Banks  v.  Flint,  54  Ark.  40,  14  S. 

Note:  Ann.  Cas.  1917C  840.  W.  769,  16  S.  W.  477,  10  L.R.A.  469; 

4.  Oxweld  Acetylene  Co.  v.  Hughes,  Robinson  v.  Blaker,  85  Minn.  242,  88 
126  ]\rd.  437,  95  Atl.  45,  Ann.   Cas.  N.  W.  845,  89  A.  S.  R.  541. 

1917C  837  and  note,  L.R.A.1916B  751.       Note:  Ann.  Cas.  1916C  329. 

5.  Clarke  v.  Havard,  111  Ga.  242,       8.  Note:  Ann.  Cas.  1916C  329. 

36  S.  E.  837,  51  L.R.A.  499.  9.  McBroom  v.  Scottish  Mortg.,  etc., 

6.  Richards  v.  Purdv,  90  la.  502,  Co.,  153  U.  S.  318,  14  S.  Ct.  852,  38 
58  N.  W.  886,  48  A.  S.  R.  458;  Brown   U.  S.  (L.  ed.)  729;  Pottle  v.  Lowe,  9d 

'  V.  Johnson,  43  Utah  1,  134  Pac.  590,   Ga.  676,  27  S.  E.  145,  59  A.  S.  R. 
Ann.    Cas.   1916C   321   and   note,  46  246. 

L.K.A.(N.S.)  1157  and  note;  Frenzen       Note:  Ann.  Cas.  1916C  330, 
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and  is  therefore  liable  for  a  usurious  contract  entered  into  by  the 
agent.io 

40.  Purchases  and  Sales;  Warranties. — An  agent  appointed  for 
the  purpose  of  making  purchases  has  implied  authority  to  fix  upon 
the  price  to«  be  paid ;  ^^  but  he  has  no  power  to  bind  his  principal 
to  purchase  an  unusual  quantity  of  a  commodity.^*  Whether  sales 
made  by  agents  are  binding  upon  their  principals  must  be  deter- 
mined with  a  view  to  the  character  and  purpose  of  the  agency .^*  An 
agent  employed  to  drive  stock  from  one  place  to  another  has  no  power 
in  virtue  of  such  employment  to  sell  the  stock  in  case  it  becomes  foot- 
sore, and  a  sale  under  such  circumstances  entitles  the  owner  to  recover 
his  property  by  action  against  the  purchaser.^*  Nor  has  a  commer- 
cial traveler,  authorized  in  fact  only  to  exhibit  samples,  and  solicit, 
receive,  and  forward  orders,  an  implied  authority  to  sell  his  samples 
and  take  pay  for  them.*^  Again,  express  authority  to  sell  a  yacht 
does  not  include  authority  to  sell  a  naphtha  launch  used  as  its  tender, 
which  cannot  be  carried  by  the  yacht,  and  does  not  accompany  it  on 
its  trips  and  voyages.^®  And  an  authority  to  locate  and  survey 
land  confers  no  pT)wer  to  make  sales  of  the  property.*'  Power  to  sell 
property  of  the  principal  includes  authority  within  reasonable  bounds 
to  fix  the  terms  of  the  contract  of  sale.*®  Necessarily,  the  power  to 
sell  property  implies  and  carries  with  it  a  power  to  execute  a  proper 
instrument  of  conveyance.**  Although  the  decisions  are  not  alto- 
gether harmonious,^®  it  is  very  generally  held  that  mere  authority 
to  sell,  or  solicit  orders  for  the  sale  of,  an  article  raises  no  inference 

10.  Clarke  v.  Havard,  111  Ga.  242,  bard  v.  Elmer,  7  Wend.  (N.  Y.)  446, 
36  S.  E.  837,  51  L.R.A.  499 ;  McNeely  22  Am.  Dec.  690. 

V.  Ford,  103  la.  508,  72  N.  W.  672,  64  14.  Reitz  v.  Martin,  12  Ind.  306,  74 

A.  S.  R.  195;  France  v.  Mimro,  138  Ta.  Am.  Dec.  215. 

1, 115  N.  W.  577, 19  L.R.A.(N.S.)  391.  15.  Becker  v.  Clardy,  96  Miss.  301, 

Note :  Ann.  Cas.  1916C  331.  51    So.    211,    Ann.    Cas.    1912B    355 

11.  Kiekland  v.  Menasha  Wooden-  and  note;  Kohn  v.  Washer,  64  Tex. 
Ware  Co.,  68  Wis.  34,  31  N.  W.  471,  131,  53  Am.  Rep.  745;  McKindly  v. 
60  Am.  Rep.  831.  Dunham,  55  Wis.  515,  13  N.  W.  485, 

12.  Hartwell  v.  Walker,  4  La.  Ann.  42  Am.  Rep.  740. 

457,  50  Am.  Dec.  577.  16.  Forrest  v.  Vanderbilt,  107  Fed. 

13.  Wood  V.  McCain,  7  Ala.  800,  42  734,  46  C.  C.  A.  611,  52  L.R.A.  473. 
Am.  Dec.  612;   Duffy  v.  Hobson,  40  17.  Moore  v.  Lockett,  2  Bibb  (Ky.) 
Cal.  240,  6  Am.  Rep.  617;   Stow  v.  67,  4  Am.  Dec.  683. 

Wvse,  7  Conn.  214,  18  Am.  Dec.  99;  18.  St.  Louis  Refrigerator,  etc.,  Co. 
Reltz  V.  Martin,  12  Ind.  306,  74  Am.  v.  Vinton  Washing-Mach.  Co.,  79  la. 
Dec.  215;  Austrian  v.  Springer,  94  239,  44  N.  W.  370,  18  A.  S.  R.  3G6; 
Mich.  343,  54  N.  W.  50,  34  A.  S.  R.  Bannon  v.  Aultman,  80  Wis.  307,  49 
350.  See  also  Texada  v.  Beaman,  6  N.  W.  967,  27  A.  S.  R.  37. 
La.  84,  25  Am.  Dec.  204.  See  Fact-  19.  Nobleboro  v.  Clark,  68  Me.  87, 
ORS,  vol.  11,  p.  782.  ^  28  Am.  Rep.  22. 

An  agent  has  no  authority  to  license  20.  Petersan  v.  Walter  A.  Wood 
one  to  cut  timber  by  virtue  of  his  au-  Mowing,  etc.,  Mach.  Co.,  97  la.  148,  66 
thority  to  bargain  and  seU  land.    Hub-  N.  W.  96,  59  A.  S.  R.  399;  Blake  v. 
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of  authority  to  rescind  a  completed  sale,  even  though  the  rescission 
is  by  the  same  agent  who  made  the  original  contract  of  sale.*  But 
an  agent  authorized  to  sell  may  stipulate  as  one  of  the  terms  of  sale 
that  the  goods  sold  may  be  returned  if  not  satisfactory.*  An  agent 
having  power  to  sell  machines  for  his  principal  within  •a  designated 
territory  is  presumed  to  have  authority,  when  the  vendee  refuses  to 
accept  a  machine  because  of  defects  in  its  work,  to  agree  that  it  may 
be  retained  on  trial  a  longer  time  than  specified  in  the  written  con- 
tract of  sale,  and  that  it  should  be  fixed  up  and  made  to  work  satis- 
factorily.* But  an  agent  authorized  to  sell,  with  instructions  that 
the  property  shall  remain  the  principal's  until  paid  for  or  amply 
secured,  has  no  authority  to  sell  such  property  and  deliver  it  to  the 
purchaser,  without  its  being  paid  for,  notwithstanding  the  latter  agrees 
that  a  lien  shall  be  retained  upon  it  until  paid  for.*  In  selling  the 
agent  must  in  all  respects  adhere  to  what  is  usual  and  customary.* 
If  a  warranty  is  a  usual  incident  to  the  sale  of  a  particular  article, 
an  agent  in  effecting  the  sale  may  bind  his  principal  by  a  warranty 
of  the  title,  quality  or  condition  of  the  thing  sold;.®  but  unless  sanc- 
tioned by  custom,  an  agent  will  not  be  deemed  to  have  power  to 
incorporate  a  warranty  as  a  term  of  the  contract  of  sale.'  It  is  hardly 
necessary  to  say  that  an  agent  may  be  given  express  power  to  war- 
rant articles  sold  in  behalf  of  his  principal.®  .  _    <-  _  .  _ 

Dick,  15  Mont.  236,  38  Pac.  1072,  48  263;  Haynor  Mfg.  Co.  v.  Davis,  147 
A.  S.  R.  671;  Sturtevant  v.  Orser,  24  N.  C.  267,  61  S.  E.  54,  17  L.R.A. 
N.  Y.  538,  82  Am.  Dec.  321;  Scott  v.  (N.S.)  193;  Peters  v.  Farnsworth,  15 
Wells,  6  Watts  &  S.  (Pa.)  357,  40  Am.  Vt.  155,  40  Am.  Dec.  671;  Johns  v. 
Dec.  568.  Jaycox,  67  Wash.  403,  121  Pac.  854, 

1.  American  Sales  Book  Co.  v.  Whi-  Ann.  Cas.  1913D  471  and  note,  39 
taker,  100  Ark.  360,  140  S.  W.  132,  L.R.A.(N.S.)  1151  and  note;  Pickert 
37  L.R.A.(N.S.)  91  and  note;  Div-  v.  Marston,  68  Wis.  465,  32  N.  W. 
ersy  v.  Kellogg,  44  111.  114,  92  Am.  550,  60  Am.  Rep.  876;  Larson  v.  Ault- 
Dec.  154.  man,  etc.,  Co.,  86  Wis.  281,  56  N.  W. 

2.  Note:  37  L.R.A.(N.S.)   94.  915,  39  A.  S.  R.  893. 

3.  Bannon  v.  Aultman,  80  Wis.  307,       Note :  L.R. A.1916C  412  et  seq. 

49  N.  W.  967,  27  A.  S.  R.  37.  7.  Herring  v.  Skagge,  62  Ala.  180, 

4.  Cowan  v.  Adams,  10  Me.  374,  25  34  Am.  Rep.  4;  Brami  v.  Hess,  187 
Am.  Dec.  242.  III.  283,  58  X.  E.  371,  79  A.  S.  R.  221; 

5.  Towle  V.  Leavitt,  23  N.  H.  360,  Cooley  v.  Pcrrine,  41  N.  J.  L.  322,  32 
55  Am.  Dec.  195.  Am.  Rep.  210;  Bierman  v.  Citv  Mills 

Note:  L.R.A.1916C  412  et  seq.  Co.,  151  N.  Y.  482,  45  N.  E.  856,  56 

6.  Gray  v.  Gillilan,  15  111.  453,  60  A.  S.  R.  635,  37  L.R.A.  799;  Nixon 
Am.  Dec.  761;  Edwards  V.  Dillon,  147  Min.  Drill  Co.  v.  Burk,  132  Tenn, 
111.  14,  35  N.  E.  135,  37  A.  S.  R.  199;  481,  178  S.  W.  1116,  L.R.A.1916C  411 
Peterson  v.  Walter  A.  Wood  Mowing,  and  note;  Johns  v.  Javcox,  G7  Wash, 
etc.,  Mach.  Co.,  97  la.  148,  66  N.  W.  403, 121  Pac.  854,  Ann.  Cas.  1913D  471 
96,  59  A.  S.  R.  399;  Bierman  v.  City  and  note,  39  L.R.A. (N.S.)  1151  and 
Mills  Co.,  151  N.  Y.  482,  45  N.  E.  856,  note;  Pickert  v.  Marston,  68  Wis.  465, 
36  A.  S.  R.  635,  37  L.R.A.  799;  Davis   32  N.  W.  550,  60  Am.  Rep.  876. 

y,  Burnett,  49  N.  C.  71.  67  Am.  Dec.       8.  Note:  Ann.  Cas.  1913D  474, 
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41.  Exchange  and  Mortgage  of  Property. — ^It  is  a  firmly  estab- 
lished doctrine  that  power  conferred  upon  an  agent  to  sell  personal 
property  in  his  possession  does  not  carry  with  it  an  implied  power 
or  authority  to  barter  or  exchange  it  for  other  property,  and  any 
attempt  on  the  part  of  the  agent  to  make  such  a  disposition  thereof, 
in  the  absence  of  a  ratification  by  the  principal,  will  be  void  as  to 
the  latter,  and  title  thereto  will  not  pass.®  An  authority  to  sell  does 
not  include  power  to  mortgage  the  property.*®  Nor  does  the  authority 
of  an  agent  to  carry  on  the  business  of  a  manufacturing  company 
extend  to  the  right  to  pledge  or  mortgage  its  machinery  and  build« 
ings.** 

42.  Collection  of  Debts  in  General. — ^Where  a  principal  has,  by  his 
voluntary  act,  placed  an  agent  in  such  a  situation  that  a  person  of 
ordinary  prudence,  conversant  with  business  usages  and  the  nature 
of  the  particular  business,  is  justified  in  presuming  that  such  agent 
has  authority  to  collect  sums  due  to  the  principal,  the  debtor  will 
be  protected  in  case  he  relies  upon  the  appearances  of  authority.** 
It  is  undeniable  that  an  agent  to  whom  merchandise  has  been  intrusted 
with  authority  to  sell  and  deliver  it  is  authorized  to  receive  the  price ;  *• 
but  the  rule  is  otherwise  in  respect  of  a  salesman  who  is  engaged  in 
selling  goods  by  sample  or  on  credit.  If  the  purchaser  makes  pay- 
ments to  the  salesman,  he  does  so  at  his  peril,  and  in  order  to  be 
entitled  to  the  benefit  of  such  payments,  he  must  show  that  the  prin- 
cipal had  actually  conferred  upon  the  salesman  authority  to  accept 
payment.**  Similarly,  an  agent  to  sell  land  on  credit  has  no  implied 
authority  to  receive  payment.**    And  one  authorized  to  sell  property 

9.  Kearns  v.  Nickse,  80  Conn.  23,  249,  90  Am.  Dec.  655;  Putnam  v. 
66  Atl.  779, 10  Ann.  Cas.  420  and  note,  French,  53  Vt.  402,  38  Am.  Rep.  682. 
10  L.R.A.(N.S.)  1118;  Trudo  v.  An-  Notes:  18  L.R.A.  663;  7  Ann.  Cas. 
derson,  10  Mich.  357,  81  Am.  Dec.  795.  650-652. 

Note :  18  L.R.A.  666.  14.  Simon  v.  Johnson,  105  Ala.  344, 

10.  Switzer  v.  Wilvers,  24  Kan.  384,  16  So.  884,  63  A.  S.  R.  125 ;  Kane  v. 
36  Am.  Rep.  259.  Barstow,  42  Kan.  465,  22  Pac.  588;  16 

11.  Despatch  line  of  Packets  v.  A.  S.  R.  490;  Butler  v.  Dorman,  68 
Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Mo.  298,  30  Am.  Rep.  795;  Law  v. 
Am.  Dec.  203.  Stokes,  32  N.  J.  L.  249,  90  Am.  Dec. 

12.  Harrison  Nat.  Bank  v.  Austin,  655;  Scarritt-Comstock  Furniture  Co. 
65  Neb.  632,  91  N.  W.  540,  101  A.  S.  v.  Hudspeth,  19  Okla.  429,  91  Pac 
R.  639,  59  KR.A.  294;  Halsell  v.  Ren-  843,  14  Ann.  Cas.  857  and  note;  Moon 
frow,  14  Okla.  674,  78  Pac.  118,  2  Bros.  Carriage  Co.  v.  Devenish,  42 
Ann.  Cas.  286 ;  McLeod  v.  Despain,  49  Wash.  415,  85  Pac.  17,  7  Ann.  Cas. 
Ore.  536,  90  Pac.  492,  92  Pae.  1088,  649  and  note;  McKindly  v.  Dunham, 
124  A.  S.  R.  1066,  19  L.R.A.(N.S.)  55  Wis.  515,  13  N.  W.  485,  42  Am. 
276.  Rep.  740. 

13.  Meyer  v.  Stone,  46  Ark.  210,  55       Note :  18  L.R. A.  663,  666. 

Am.  Rep.  577;  Trainer  v.  Morison,  78       But  see  Trainer  v.  Morison,  78  Me. 
Me.  160,  3  Atl.  185,  57  Am.  Rep.  790;   160,  3  Atl.  185,  57  Am.  Rep.  790. 
Butler  V.  Dorman,  68  Mo.  298,  30  Am.       15.  Mann  v.  Robinson,  19  W.  Va. 
Hep.  795;  Law  v.  Stokes,  32  N.  J.  L.   49,  42  Am.  Rep.  771.     See  also  Dyer 
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and  take  a  note  in  payment  in  the  name  of  the  principal,  having 
delivered  the  note  to  the  principal,  is  not  impliedly  authorized  to 
receive  payment  thereof.^*  However,  a  traveling  agent  to  sell  goods, 
who  has  not  the  possession  of  the  goods,  may  still  receive  payment 
so  as  to  bind  his  principal,  where  such  is  the  general  and  known 
usage,  and  it  has  been  recognized  by  the  principal.*^  A  person  put 
in  charge  of  a  sawmill  by  an  agent  of  the  lessee  or  owner  thereof 
may  contract  with  others  to  saw  lumber  for  them,  and,  in  the  absence 
of  a  known  contract  to  the  contrary,  may  lawfully  receive  payment 
in  money  or  otherwise  for  such  lumber  sawed  by  him  at  the  mill.^* 
43.  Implication  from  Possession  of  Instrument  Evidencing  Debt. — 
Authority  to  collect  debts  evidenced  by  notes  or  other  written  obliga- 
tions is  implied,  according  to  the  usage  of  business,  by  possession 
of  the  instrument.^*  Payment  to  an  agent  who  has  not  either  pos- 
session of  the  security  or  express  authority  to  receive  such  money 
is  not  good,  and  the  principal  may  compel  the  debtor  to  pay  it  again.*® 
The  burden  of  proof  is  on  the  debtor  to  show  that  the  evidence  of 
the  indebtedness  was  in  the  possession  of  the  agent  at  the  time  of 
payment.*  Possession  of  the  note  or  other  evidence  of  debt  is  not, 
however,  absolutely  essential  to  the  proof  of  an  apparent  or  ostensible 
authority  to  receive  payment  of  the  principal  of  the  debt  as  agent 
of  the  creditor.  Such  authority  may  be  inferred  from  other  facts 
and  circumstances  though  great  weight  is  to  be  given  to  the  fact  that 
the  alleged  agent  does  not  have  such  possession  at  the  time  of  receiv- 
ing the  payment.*  But  if  not  thus  in  possession,  the  debtor  sustains 
the  burden  of  proving  that  the  person  to  whom  he  pays  or  with  whom 

V.  Duffy,  39  W.  Va.  148,  19  S.  E.  540,  merely  from  possession,  by  the  party 

24  L.R.A.  339.  claiming  authority,  of  a  copy  of  the 

16.  Draper  v.  Rice,  56  la,   114,  7  account.    Dutcher  v.  Beckwith,  45  111. 
N.  W.  624,  8  N.  W.  797,  41  Am.  Rep.  460,  92  Am.  Dec.  232. 

88.    See  also  Kohl  v.  Beach,  107  Wis.  20.  Security  Co.  v.  Greybeal,  85  la. 

409,  83  N.  W.  657,  81  A.  S.  R.  849,  543,  52  N.  W.  497,  39  A.  S.  R.  311; 

50  L.R.A.  600.  Smith  v.  Kidd,  68  N.  Y.  130,  23  Am. 

17.  Meyer  v.  Stone,  46  Ark.  210,  55  Rep.  157;  Weigell  v.  Gre«rg,  161  Wis. 
Am.  Rep.  577.  413,  154  N.  W.  645,  L.R.X.1916B  856 

18.  Green  v.  Clay,  10  Allen  (Mass.)  and  note. 

DO,  87  Am.  Dec.  622.  Note:  23  L.R.A.(N.S.)  414. 

19.  Morgan  v.  Neal,  7  Idaho  629,  65       See   Bills   and   Notes,   vol.   3,   p. 
Pac.  66,  97  A.  S.  R.  264;  Security  Co.   1288. 

V.  Graybeal,  85  la.  543,  52  N.  W.  497,  1.  Weigell  v.  Gregg,  161  Wis.  413, 

39  A.  S.  R.  311 ;  HoUinshead  v.  Stuart,  154  N.  W.  645,  L.R.A.1916B  856  and 

8  N.  D.  35,  77  N.  W.  89,  42  L.R.A.  note. 

659;  McLeod  v.  Despain,  49  Ore.  536,  Note:  19  Ann.  Cas.  666. 

flO  Pac.  492,  92  Pac.  1088,  124  A.  S.  2.  Quinn  v.  Dresbach,  75  Cal.  15&, 

R.  1066,  19  L.R.A.(N.S.)   276;  Kohl  16  Pac.  762,  7  A.  S.  R.  138;  Harrison 

V.  Beach,  107  Wis.  409,  83  N.  W.  657,  Nat.  Bank  v.  Austin,  65  Neb.  632,  91 

81  A.  S.  R.  849,  50  L.R.A.  600.    See  N.  W.  540, 101  A.  S.  R.  639,  59  L.R.A. 

Bills  and  Notes,  vol.  3,  p.  1289.  294;    Campbell   v.   Gowans,   35   Utah 

^    Authority  to  collect  is  not  implied  268,  100  Pac.  397,  19  Ann.  Cas.  660 
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he  settles  has  special  authority  or  has  been  represented  by  the  creditoi 
to  have  such  authority,  although,  for  some  reason,  Hot  in  possession 
of  the  security.*  Although  a  negotiable  promissory  note  be  made 
payable  at  a  particular  office,  such  fact  does  not  constitute  the  party 
in  charge  of  such  office  the  agent  of  the  holder  of  such  note  to  receive 
the  money  thereon,  unless  such  note  is  in  the  possession  of  such 
party.*  Again,  authority  to  solicit  or  negotiate  loans  raises  no  pre- 
sumption or  implication  of  authority  to  collect  such  loans  without 
the  possession  of  the  securities.^  And  the  fact  that  one  other  than 
the  holder  of  securities  collected  the  interest  thereon,  without  the  pos- 
session thereof,  for  the  holder,  without  protest  on  his  part,  is  not 
sufficient  to  raise  a  presumption  or  implication  of  authority  to  collect 
the  principal  without  the  possession  of  such  securities.* 

44.  Time  and  Medium  of  Payment  of  Debt. — ^Even  though  an 
agent  be  clothed  with  authority  to  receive  payment  of  an  obliga- 
tion, this  does  not  authorize  him  to  receive  payment  before  it  is  due.'' 
But  it  seems  that  a  sales  agent  with  express  authority  to  collect  all 
or  any  part  of  the  purchase  price  at  time  of  sale  has  implied  author- 
ity to  make  the  collection  when  he  returns,  according  to  agreement, 
tiO  show  the  purchaser  how  to  use  the  machine  sold;  ^  and  it  is  not 
/tJfected  by  a  direction  in  a  statement  of  account  rendered  by  the 
principal  to  the  purchaser  to  pay  no  money  to  agents.®  A  power 
to  collect  implies  only  an  authority  to  demand  and  receive  the  thing 
due  on  an  obligation,  and  not  an  authority  to  commute  for  any  other 
thing.*®  It  is  established  by  all  of  the  authorities  that  the  power 
of  a  collecting  agent  by  the  general  law  is  limited  to  receiving  for 
the  debt  of  his  principal  that  which  the  law  declsires  to  be  legal 
ten.der,  or  which  is  by  common  consent  considered  and  treated  as 
money,  and  passes  as  such  at  par.*^    Although  an  agent  is  conceded 

and   note,  23   L.R.A.(N.S.)    414  and  157;  Mann  v.  Robinson,  19  W.  Va. 

note.  49,  42  Am.  Rep.  771. 

Note :  L.R. A.1916B  861.  8.  American  Sales  Book  Co.  v.  Cow- 
See  Bills   and  Notes,  vol.   3,   p.  drey,  100  Ark.  325,  140  S.  W.  134,  38 

1289.  L.R.A.(N.S.)   700  and  note. 

3.  Campbell  v.  Gowans,  35  Utah  9.  American  Sales  Book  Co.  v.  Cow- 
2C8,  100  Pac.  397,  19  Ann.  Cas.  660,  drey,  100  Ark.  325,  140  S.  W.  134,  38 
23  L.R.A.(N.S.)  414  and  note.  L.R.A.(N.S.)  700. 

Note:  19  Ann.  Cas.  G66.  10.  Martin  v.  United  States,  2  T.  B. 

4.  Hollinshead  v.   Stuart,  8   N.   D.   Mon.   (Ky.)   89,  15  Am.  Dec.  129. 
35,  77  N.  W.  89,  42  L.R.A.  659.  11.  Ward  v.  Smith,  7  Wall.  447,  19 

6.  Cooley  v.  Willard,  34  lU.  68,  85  U.  S.  (L.  ed.)  207;  Graydon  v.  Patter- 
Am.  Dec.  296.  son,  13  la.  256,  81  Am.  Dec.  432 ;  Grif- 
Note;  23  L.R.A.(N.S.)  419.  fin  v.  Erskine,  131  la.  444,  109  N.  W. 

6.  Note:  23  L.R.A.(N.S.)   418.  13,  9  Ann.  Cas.  1193  and  note;  Martin 

7.  Park  v.  Cross,  76  Minn.  187,  78  v.  United  States,  2  T.  B.  Mon.  (Ky.) 
N.  W.  1107,  77  A.  S.  R.  630;  Smith  89,  15  Am.  Dec.  129  and  note;  Com^ 
V.  Kidd,  68  N.  Y.  130,  23  Am.  Rep.  merce  Nat.  Bank  v.  American  Ezch. 
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to  be  a  general  agent  with  general  power  to  sell  or  collect,  or  both, 
and  take  payment  either  in  cash  or  credit,  yet  he  does  not  possess 
all  the  power  and  authority  over  the  property  of  his  principal  which 
the  principal  possesses  and  may  exercise,  and  such  general  power 
gives  an  agent  no  authority  to  substitute  himself  as  creditor  in  place 
of  his  principal,  or  transfer  a  debt  of  his  principal  to  himself  by 
taking  in  payment  thereof  a  note  payable  to  himself.*-  Likewise, 
an  agent  has  no  implied  authority  to  accept  a  check,  and,  if  he  does 
so,  he  assumes  the  risk  of  its  payment,  and  becomes  liable  to  his 
principal  for  the  amount  of  the  check  with  interest  from  the  date  of 
its  receipt  by  him.*'  But  the  principal  will  be  held  bound  by  the 
agent's  acceptance  of  property  in  payment  of  a  debt  due  to  the  prin- 
cipal, where  the  agent  is  in  possession  of  the  property  of  the  prin- 
cipal, selling  the  same,  taking  notes  therefor  and  collecting  the  notes, 
and  frequently  taking  property  as  part  payment  of  the  notes,  or  as 
part  payment  of  the  purchase  price.**  Where  an  agent,  with  express 
authority  to  collect,  and  apparent  authority  to  manage  the  manner 
of  collection,  receives  money  in  payment  in  lieu  of  a  royalty  pay- 
able in  wood  pulp,  his  principal  is  bound  by  the  payment.** 

45.  Negotiable  Instruments. — An  agent  having  general  authority 
to  manage  his  principaPs  business  has  by  virtue  of  his  employment  no 
implied  authority  to  bind  his  principal  by  making,  accepting,**  or 
indorsing  negotiable  paper.*'  A  superintendent  of  a  mill,  with  author- 
ity to  manage  the  running  of  it,  has  no  implied  authority  to  indorse 
commercial  paper  given  in  payment  of  mill  accounts,  where  such 
power  is  not  necessary  to  the  performance  of  the  duties  imposed  on 

Bank,  151  Mo.  320,  52  S.  W.  265,  74  ican  Exch.  Bank,  151  Mo.  320,  52  S. 

A.  S.  R.  527;  Cram  v.  Sickel,  51  Neb.   W.  265,  74  A.  S.  R.  527. 

828,  71  N.  W.  724,  66  A.  S.  R.  478;       14.  Northwest  Thresher  Co.  v.  Dahl- 

Paul  V.  Grimm,  165  Pa.  St.  139,  30  gren,  60  Wash.  325,  97  Pac.  228,  19 

Ati.  721,  44  A.  S.  R.  648;  Northwest  L.R.A.(N.S.)  324. 

Thresher  Co.  v.  Dahlgren,  50  Wash.       15.  Cushman  v.  Somers,  62  Vt.  132, 

325,  97  Pac.  228,  19  L.R.A.(N.S.)  324  20  Atl.  320,  22  A.  S.  R.  92. 

and  note;  Underwood  v.  NichoUs,  25       1^-  Jackson  Paper  Mfg.  Co.  v.  Com- 

L.  J.  C.  PI.  79,  17  C.  B.  239,  84  E.  C.  mercial  Nat.  Bank,  199  111.  151,  65  N. 

L.  239,  21  Eng.  RuL  Cas.  26  and  notes;   E.  136,  93  A.  S.  R.  113,  59  L.R.A.  657; 

Catterall  v.  Hindle,  L.  R.  1  C.  P.  186,  P^ige  v.  Stone,  10  Mete.  (Mass.)  160. 

L.  R.  2  C.  P.  368,  371,  35  L.  J.  C.  PL  f^  ^P'  ^^S'^  ^^K^^'^^""^^  7;^^,^^^' 

161,  21  Eng  RuL  Cas.  28  and  notes.        ]^  ,^"^°-  ^^^'  ^^  ^"^J^^^r  ^^o' JPn^* 

Note :  18  L.R.A.  666.  ?^4« ^V  \    ""  p  ^^\^«°'  "S^'i'  ^  ^v"!" 

lOTT^  TUTT         1TIT4.    ^^o,  35  Am.  RcD.  458;  Helena  Nat. 

12.  Hoffman  V  John  Hancock  Mut.   ^^^^^  ^  ^^^^  UoxmtaL  TeL  Co.,  20 

/T      ^""f'^oo"'^  I?*-         I'  f      ..o  ^^^'^t-  379,  51  Pac.  829,  63  A.  S.  R. 
(L.  ed.)  539;  Baldwin  v.  Tucker,  112  Q2g 

Ky.  282,  65  S.  W.  841,  57  L.R.A.  451;  17.  Jackson  Paper  Mfg.  Co.  v.  Com- 

Galbraith  v.  Weber,  58  Wash.  132,  107  mercial  Nat.  Bank,  199  111.  151,  65  N. 

Pac.  1050,  28  L.R.A.(N.S.)   341  and  H  136,  93  A.  S.  R.  113,  59  L.R.A.  657; 

note.  Dcering  v.  Kelso,  74  Minn.  41,  76  N. 

13.  Commerce  Nat.  Bank  v.  Amer-  W.  792,  73  A.  S.  R.  324. 
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him,  and  he  is  not  accustomed  to  perform  acts  of  a  similar  nature.** 
There  is,  however,  no  impropriety  in  conferring  upon  agents  the  power 
of  making  or  indorsing  negotiable  instruments ;  *•  and  authority  to 
this  end  will  be  sustained,  where  it  appears  that  it  has  been  granted 
expressly  by  the  principal,*®  where  the  power  is  necessarily  implied 
from  the  authority  expressly  conferred,*  or  where  it  has  been  exer- 
cised by  the  agent  with  the  knowledge  of  the  principal.*  If  a  prin- 
cipal has  acquiesced  in  a  practice  of  an  agent  to  make  or  indorse 
paper  he  will  be  bound  by  the  agent's  act  as  fully  as  though  he  had 
expressly  authorized  it.*  If  the  agent  is  in  the  habit  of  drawing 
bills,  and  the  principal  in  the  habit  of  paying  them,  this  is  such 
an  affirmance  of  his  power  to  draw  that  a  purchaser  of  his  bills  has 
a  right  to  expect  payment  of  them  by  the  principal,  and,  if  refused, 
he  may  coerce  it.*  But  mere  possession  of  an  instrument,  although 
rightful,  imports  no  authority  to  indorse  and  transfer  it,  where  it  is 
drawn  to  the  principal's  order.*  Accordingly,  authority  to  receive 
a  check  payable  to  the  order  of  another  implies  no  authority  to 
indorse  it  in  the  name  of  the  payee,  or  to  collect  it  without  such 
indorsement .•    And  so  a  drummer  or  commercial  traveler  employed 

18.  Jackson  Paper  Mfg.  Co.  v.  Com-  10  Mete.  (Mass.)  160,  43  Am.  Dec. 
mercial  Nat.  Bank,  199  111.  151,  65  N.  420 ;  Bank  of  Deer  Lodge  v.  Hope  Min. 
E.  136,  93  A.  S.  B.  113  and  note,  59  Co.,  3  Mont.  146,  35  Am.  Rep.  458; 
L.R.A.  657.  Helena  Nat.  Bank  v.  Rocky  Mountain 

19.  Fay  v.  Slaughter,  194  111.  157,  Tel.  Co.,  20  Mont.  379,  51  Pac.  829, 
62  N.  E.  592,  88  A.  S.  R.  148,  56  63  A.  S.  R.  628:  Seattle  Shoe  Co.  v. 
L..R.A.  564.  Packard,  43  IVash.  527,  86  Pac.  846, 

20.  Gulick  V.   Grover,  33  N.  J.  L.  117  A.  S.  R.  1064. 
463,  97  Am.  Dec.  728.  Note ;  27  L.R. A.  402. 

1.  Jackson  Paper  Mfg.  Co.  v.  Com-  4.  Valiquette  v.  Clark  Bros.  Coal 
mercial  Nat.  Bank,  199  111.  151,  65  N.  Min.  Co.,  83  Vt.  538,  77  Atl.  869,  138 
E.  136,  93  A.  S.  R.  113,  59L.R.A.  657;  A.  S.  R.  1104,  34  L.R.A.(N.S.)  440 
Brown  v.  Donnell,  49  Me.  421,  77  Am.  and  note. 

Dec.  266;  Bank  of  Rochester  v.  Mon-       5.  Jackson  Paper  Mfg.  Co.  v.  Com- 

teath,  1  Denio   (N.  Y.)   402,  43  Am.  mercial  Nat.   Bank,  199  111.  151,   65 

Dec.  681.  N.  E.  136,  93  A.  S.  R.  113,  59  L.R.A. 

2.  Cross  V.  People,  47  111.  152,  95  657;  Moore  v.  Skyles,  33  Mont.  135, 
Am.  Dec.  474;  Helena  Nat.  Bank  v.  82  Pac.  799, 114  A.  S.  R.  801,  3  L.R.A. 
Kockv  Mountain  Tel.  Co.,  20  Mont.  (N.S.)  136;  Jackson  v.  National  Bank, 
370.  51  Pac.  829,  63  A.  S.  R.  628;  92  Tenn.  154,  20  S.  W.  802,  36  A.  S. 
GuUck  V.  Grover,  33  N.  J.  L.  463,  97  R.  81,  18  L.R.A.  663. 

Am.    Dec.    728;    Valiquette    v.    Clark  6.  Jackson  Paper  Mfg.  Co.  v.  Com- 

Bros.  Coal  Min.  Co.,  83  Vt.  538,  77  mercial  Nat.  Bank,  199  111.  151,  65  N. 

Atl.  869,  138  A.  S.  R.  1104,  31  L.R.A.  E.  136,  93  A.  S.  R.  113,  59  L.R.A.  657; 

(N.S.)   440  and  note.  Deering  v.  Kelso,  74  Minn.  41,  76  N. 

Note:  27  L.R.A.  402.  W.  792,  73  A.  S.  R.  324;  McFadden  v. 

3.  Cross  V.  People,  47  111.  152,  95  Follrath,  114  Minn.  85, 130  N.  W.  542, 
Am.  Dec.  474;  Valiquette  v.  Clark  37  L.R.A. (N.S.)  201;  Pickle  v.  Muse, 
Bros.  Coal  Min.  Co.,  83  Vt.  538,  77  88  Tenn.  380,  12  S.  W.  919,  17  A.  S. 
Atl.  869,  138  A.  S.  R.  1104,  34  L.R.A.  R.  900,  7  L.R.A.  93;  Jackson  v.  Mc- 
(N.S.)  440.    Compare  Paige  v.  Stone,  Minnville  Nat.  Bank,  92  Tenn.  154,  20 
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to  sell  and  take  orders  for  goods,  to  collect  accounts,  and  to  receive 
moneys  and  checks  payable  to  the  order  of  his  principal,  is  not  by 
implication  authorized  to  indorse  such  principal's  name  to  such 
checks.'  It  not  infrequently  occurs,  however,  that  authority  to  make 
and  indorse  paper  will  be  implied  from  the  powers  conferred  upon 
agents.®  Authority  to  borrow  money  includes  the  power  to  execute 
a  promissory  note  therefor;*  and  power  to  indorse  notes  may  be 
inferred  from  authority  to  receive  ^®  or  discount  them.^^  In  most 
cases  the  question  of  an  agent's  authority  in  this  respect  is  for  the 
jury's  determination.*^ 

46.  Medical  or  Surgical  Attendance. — Very  plainly,  a  principal  is 
not  to  be  held  liable  for  medical  or  surgical  services  rendered  at  the 
direction  of  his  agent,  unless  he  owed  to  the  ill  or  injured  person 
some  duty  of  care  and  protection.**  It  is  only  where  the  injury  is 
attributable  to  his  fault  that  he  will  be  deemed  to  be  bound  bv  the 
agent's  contract.**  Until  quite  recent  times,  apparently,  the  prin- 
cipal could  be  bound  for  such  contracts  only  when  the  person  pro- 
fessionally attended  was  his  apprentice  ***  or  a  seaman  in  his  service.^* 
Accordingly  it  is  held  that  the  general  manager  and  superintendent 
of  a  business  corporation  has  no  implied  authority  to  employ  and 
furnish  medical  aid  and  assistance  to  a  servant  of  the  corporation 
who  has  been  injured  outside  the  scope  of  his  employment,  and  that 
the  physician  cannot  recover  therefor  from  the  corporation.*'     And 

S.  W.  802,  36  A.  S.  R.  81,  18  L.R.A.  A.  S.  R.  391,  16  L.R.A.(N.S.)  1078; 

063.  Norton  v.  Rourke,  130  Ga.  600,  61  S. 

7.  Hamilton  Nat.  Bank  v.  Nye,  37  E.  478,  124  A.  S.  R.  187,  18  L.R.A. 
Ind.  App.  464,  77  N.  E.  295,  117  A.  S.  (N.S.)  173;  Godshaw  v.  Struck,  109 
R.  333;  Emerson  v.  Providence  Hat  Ky.  285,  58  S.  W.  781,  51  L.R.A.  668; 
Mfg.  Co.,  12  Mass.  237,  7  Am.  Dec.  Holmes  v.  McAllister,  123  Mich.  493, 
G6]  Dispatch  Printing  Co.  v.  Com-  82  N.  W.  220,  48  L.R.A.  396;  Spelman 
merce  Nat.  Bank,  109  Minn.  440,  124  v.  Gold  Coin  Min.  Co.,  26  Mont.  76, 
N.  W.  236,  50  L.R.A.(N.S.)  74;  Jack-  66  Pac.  597,  91  A.  S.  R.  402;  Chase  v. 
son  V.  McMinnville  Nat.  Bank,  92  Swift,  60  Neb.  096,  84  N.  W.  86,  83 
Tenn.  154,  20  S.  W.  802,  36  A.  S.  R.  A.  S.  R.  652. 

81,  18  L.R.A.  663  and  note.  Note :  20  L.R.A.  696. 

8.  Gate  City  Building,  etc.,  Ass'n  v.  14.  Peninsular  R.  Co.  v.  Gary,  22 
Commerce  Nat.  Bank,  126  Mo.  82,  28  Fla.  350,  1  A.  S.  R.  194  and  note; 
S.  W.  633,  47  A.  S.  R.  633,  27  L.R.A.  Holmes  v.  McAllister,  123  Mich.  493, 
401  and  note.  82  N.  W.  220,  48  L.R.A.  396. 

9.  Security  Sav.  Bank  v.  Smith,  38  Notes:  34  L.R.A.(N.S.)  355;  3  Ann. 
Ore.  72,  62  JPac.  794,  84  A.  S.  R.  756.  Cas.  571. 

10.  Miles  V.  Oden,  8  Mart.  N.  S.  15.  See  Apprentices,  vol.  2,  p.  347. 
(La.)  214,  19  Am.  Dec.  177.  16.  See  Shipping. 

11.  Merchants'  Bank  v.  Central  17.  Cushman  v.  Cloverland  Coal, 
Bank,  1  Ga.  418,  44  Am.  Dec.  665.  etc.,  Co.,  170  Ind.  402,  84  N.  E.  759, 

12.  Hankinson  v.  Lombard,  25  111.  127  A.  S.  R.  391,  16  L.R.A.  (N.S.) 
572,  79  Am.  Dec.  348.  1078;  Chase  v.  Swift,  60  Neb.  696,  84 

13.  Cushman    v.    Cloverland    Coal,  N.  W.  86,  83  A.  S.  R.  552. 
€tc.,  Co.,  170  Ind.  402,  84  N.  E.  759, 127 
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so,  in  the  case  of  railroaob,  it  has  very  generally  been  held  that  no 
obligation  can  be  imposed  under  contracts  for  medical  or  surgical 
attendance  entered  into  by  agents  in  behalf  of  trespassers  who  have 
been  injured  on  the  premises  of  the  company/*  or  even  in  behalf  of 
passengers.*^  Modern  tendencies,  however,  are  toward  imposing  on 
railroads  a  duty  of  furnishing  professional  attendance  to  passengers,-" 
licensees,  and  even  trespassers,  who  may  have  been  injured  by  the 
operation  of  the  road.*  While  in  many  of  the  cases  the  gxade  of 
tlie  agent  in  the  principal's  serv^ice  is  emphasized,  or  treated  as  a 
controlling  factor  on  the  question  of  his  authority  to  bind  the  prin- 
cipal,^ it  is  apprehended  that  this  is  not  an  important  element;  the 
principal  will  be  bound,  if  he  owed  a  duty  to  the  injured  person, 
whether  the  agent  was  of  high  or  low  degree,  provided  he  was  the 
only  representative  of  the  principal  or  the  highest  in  authority  pres- 
ent.' Where  an  agent  is  directed  to  get  a  certain  physician,  but, 
being  unable  to  procure  him,  employs  another  instead,  the  emergency 
is  such  as  to  bind  the  principal,  though  he  told  the  latter  physician 
when  he  arrived  at  his  destination  that  his  services  were  not  required, 
as  the  trouble  was  over.*  But  a  physician  employed  to  take  care  of 
an  injured  employee  has  no  implied  authority  to  employ  others  to 
assist  him  at  the  expense  of  his  employer.* 

47.  Attendance  on  111  or  Injured  Employee. — ^Inasmuch  as  the 
law  imposes  no  duty  on  an  employer  to  provide  medical  or  surgical 
attendance  for  employees  who  may  be  taken  ill  or  be  injured  while 
in  his  service,*  it  is  held  as  a  general  rule  that  the  employer  will 
not  be  bound  by  the  act  of  his  agent  in  procuring  professional  attend- 
ance on  an  employee  who  has  been  injured  without  fault  on  the  part 
of  the  employer  or  principal.'     Indeed,  many  courts  of  last  resort 

18.  Note:  3  Ann.  Cas.  570.  Notes:   20  L.R.A.   695;   16  L.R.A. 

19.  Union  Pac.  R.  Co.  v.  Beatty,  35    (N.S.)  1081;  5  Ann.  Cas.  570. 

Kan.  265,  10  Pac.  845,  57  Am.  Rep.  3.  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 

160.  Murray,  98  Ind.  358,  49  Am.  Rep.  752 ; 

Note:  3  Ann.  Cas.  670.  Salter  v.  Nebraska  Telephone  Co.,  79 

20.  Hanscom  v.  Minneapolis  St.  R.  Neb.  373,  112  N.  W.  600,  13  L.R.A. 
Co.,  53  Minn.  119,  54  N.  W.  944,  20  (N.S.)  545. 

L.R.A.  695  and  note.  See  Carriers,  4.  Bartlett  v.  Sparkman,  95  Mo.  136, 
vol.  4,  pp.  1176-1177.  8  S.  W.  406,  6  A.  S.  R.  35. 

1   Bonnette  y  St.  Louis,  etc.,  R  Co.,       5.  Southern  R.  Co.  v.  Grant,  136  Ga. 

V  ^\^^fh^l^^'^\?n^^^  303,  71  S.  E.  422,  Ann.  Ca^.  1912C 

R.  30, 16  L.R  A.(N.S.)  1081  and  note;   473  ^^^  ^^^     g^^^  ^^  ^^^  3^  ^^^^ 

Cincinnati,  etc.,  R.  Co.  v.  Davis,  IJo  q-,^  /-q  t>„^  K/70  o  a««  nJ^  fir  a  ^  i 
Ind.  99,  25  N.  E.  878,  9  L.R.A.  503.  f^'  '^  ^'^-  ^'^'  ^  ^'"-  C*"'  ^^  '"^'^ 

See  Railroads.  xtI     oa  t  t>  a    mt 

2.  See  Louisville,  etc.,  R.  Co.  v.  Mc-  ^ot«:  20  L.R.A.  697. 

Vay,  98  Ind.  391,  49  Am.  Rep.  770;  ^  ^-  See  Master  and   Servant,   vol. 

Union  Pac.  R.  Co.  v.  Beatty,  35  Kan.  1\ P-  ^^6. 

265,  10  Pac.  845,  57  Am.  Rep.  160;  ".  Atlantic  Refining  Co.  v.  Lefling- 

Godshaw  v.  Struck,  109  Ky.  285,  58  well,  61  Fla.  101,  54  So.  266,  34  L.R.A. 

S.  W.  781,  51  L.R.A.  668.  (N.S.)  351  and  note;  Bond  v.  Hurd, 
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have  held  that  even  a  railroad  company  is  not  liable  to  furnish  an 
employee  with  medical  assistance  in  case  of  accident®  But  the  better 
opinion  seems  to  be  that  any  person  who  conducts  a  business  of  a 
dangerous  character  will  be  liable  for  medical  or  surgical  attend- 
ance procured  by  an  agent  in  behalf  of  an  injured  employee.*  It 
is  now  the  generally  accepted  doctrine  that  where  a  servant  of  a 
railroad  company  is  injured  in  the  course  of  his  employment,  if  his 
need  for  medical  or  other  attendance  or  supplies  is  immediate  and 
urgent,  and  no  general  officer  of  the  corporation  is  at  hand,  a  con- 
ductor, station  agent,  or  other  inferior  employee  or  agent,  in  charge 
at  the  lime  and  place,  has  implied  authority  to  pledge  the  credit  of 
the  company  therefor. ^^  According  to  some  authorities,  a  contract 
of  employment  whereby  the  master  has  agreed  to  furnish  medical 
attendance  in  case  of  injury  does  not  inure  to  the  benefit  of  a  physi- 
cian employed  by  the  servant,  so  as  to  entitle  the  physician  to  recover 
from  the  master  for  professional  services  rendered  to  the  injured 
servant ^^  It  has  been  held,  however,  that  an  employee  who,  under 
his  contract  of  employment,  is  entitled  to  medical  attention  from 
his  employer  in  case  of  injury  may  employ  a  physician  at  his  employ- 
er's expense  if  the  employer  has  no  hospital  service,  and  does  nothing 
towards  furnishing  needed  attention  after  receiving  notice  that  the 
employee  has  been  injured  and  needs  treatment*'  Emergency  treat- 
ment furnished  an  injured  employee  of  a  company  at  the  request  of 
an  agent  ought  generally  to  extend  for  a  time  sufficient  for  the  party 
employed  to  communicate  with  the  company,  and,  if  it. declines  to 
be  further  responsible,  for  notice  to  the  proper  poor  authorities,  if 
the  injured  person  is  entitled  to  public  care.** 

48.  Waiver,  Release,  Settlement  and  Arbitration. — ^A  general  agent 
has  no  authority  to  bind  his  principal  to  a  submission  to  arbitration. 
To  be  binding,  such  a  reference  can  only  be  made  under  a  special 
authority.**  And  so  it  is  held  that  an  agent  may  not  submit  to 
arbitration  an  account  which  he  is  merely  authorized  to  settle,  and 

31  Mont.  314,  78  Pac.  579,  3  Ann.  ville,  etc.,  R.  Co.  v.  Smith,  121  Ind. 
Cas.  566  and  note.  353,  22  N.  E.  775,  6  L.R.A.  320. 

Note:  Ann.  Cas.  1912C  474.  Notes:  34  L.R.A.(N.S.)  353;  3  Ann. 

8.  Peninsular  R.   Co.   v.   Gary,  22  Cas.  571. 

Fla.  356,  1  A.  S.  R.  194  and  note.  11.  Note:  37  L.R.A.(N.S.)  758. 

Notes:  20  L.R.A.  695;  3  Ann.  Cas.  12.  Jackson  v.   Pacific   Coast   Con- 

570;  34  L.R.A.(N.S.)  352.  densed  Milk  Co.,  61  Ore.  158, 120  Pac. 

9.  Salter  V.  Nebraska  Telephone  Co.,  1,  37  L.R.A.(N.S.)  757. 

79  Neb.  373,  112  N.  W.  600, 13  L.R.A.  13.  Salter  v.  Nebraska  Telephone 
(N.S.)  545.  Co.,  79  Neb.  373,  112  N.  W.  600,  13 

10.  Terre  Hante,  etc.,  R.  Co.  v.  Mc-  L.R.A.(N.S.)  545. 

Murray,  98  Ind.  358,  49  Am.  Rep.  14.  Trout  v.  Emmons,  29  111.  433,  81 
752;  Louisville,  etc.,  R.  Co.  v.  McVay,  Am.  Dec.  326.  See  Arbitration  and 
98  Ind.  391,  49  Am.  Rep.  770;  Louis-   Award,  vol.  2,  p.  356. 
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the  award  is  not  binding  on  the  principal.**  A  mere  collecting  agent 
can  relinquish  no  right  of  his  principal,  nor  recognize  any  adverse 
p.laim  so  as  to  bind  him  without  express  authority.*'  And  it  is  held 
that  a  claim  agent  has  no  implied  authority  to  promise  steady  employ- 
ment during  good  behavior,  in  settlement  of  the  claim  of  an  injured 
employee.*'  The  authority  of  an  agent  to  foreclcso  a  mortgage 
does  not  authorize  him  to  extend  the  period  allowed  for  redemption 
from  a  sale  thereunder.*®  But  an  agent  of  a  corporation  may,  if 
he  has  authority  to  do  so,  waive  compliance  with  the  conditions  of 
a  contract  made  between  the  company  and  a  third  person,  although 
it  contains  a  provision  that  no  agent  shall  have  power  to  bind  the 
company  by  any  change  in  the  contract,**  And  though  a  contract  for 
the  sale  of  a  machine  stipulates  that  if,  when  started,  it  does  not  work 
well,  written  notice  shall  immediately  be  given  and  that  no  one  is  au- 
thorized to  add  to  or  abridge  the  warranty,  yet  if  the  agent  of  the  seller 
is  present  when  the  trial  is  made,  and  knows  from  his  own  observation 
that  the  machine  does  not  work  well,  and  agrees  to  return  the  notes 
given  by  the  purchaser  therefor,  this  is  a  waiver  of  written  notice.*^ 
And  upon  the  principle  that  an  agent  who  is  employed  by  the  owner 
or  consignor  of  goods  to  prv^cure  them  to  be  transported  by  a  common 
carrier  has  a  general  and  implied  authority  to  make  an  agreement 
with  the  carrier  as  to  the  terms  upon  which  the  goods  are  to  be  trans- 
ported,* it  has  been  held  that  a  common  drayman  employed  not 
merely  to  haul  goods  to  a  railroad  depot,  but  to  ship  them  to  desti- 
nation, has  authority  to  make  a  special  contract  of  shipment  exempt- 
ing the  carrier  from  liability  for  loss  by  fire.^  On  the  other  hand, 
a  carrier  of  goods  has  no  right  to  assume  that  an  agent  of  the  con- 
signor has  authority  to  alter  or  modify  the  terms  of  a  contract  of 
shipment  already  made;  and  a  consignor  will  not  be  bound  by  the 
contract  of  shipment  made  by  his  agent  where  such  contract  differs 
in  its  terms  from  a  prior  agreement  between  the  carrier  and  the 
principal.* 

15.  Huber  v.  Zimmerman,  21  Ala.   69  N.  W.  434,  62  A.  S.  R.  549;  Ban- 
488,  56  Am.  Dec.  255.  non  v.  Aultman,  80  Wis.  307,  49  N.  W. 

16.  Johnson  v.  Wilson,  137  Ala.  468,   967,  27  A.  S.  R.  37. 

34  So.  392,  97  A.  S.  R.  52.     See  also  20.  Peterson    v.    Walter    A.    Wood 

Rogers  v.   Galloway   Female   College,  Mowing,  etc.,  Mach.  Co.,  97  la.  148, 

64  Ark.  627,  44  S.  W.  454,  39  L.R.A.  66  N.  W.  96,  59  A.  S.  R.  399.     See 

636.  generally.  Sales. 

17.  Homick  v.  Union  Pac.  R.  Co.,  1.  See  Carriers,  vol.  4,  p.  801. 

85  Kan.  568,  118  Pac.  60,  Ann.  Cas.  2.  California  Powder  W^orks  v.  At- 

1913A  208,  38  L.R.A.(N.S.)  826  and  lantic,  etc.,  R.  Co.,  113  Cal.  329,  45 

note.  Pac.  691,  36  L.R.A.  648. 

18.  Karcher  v.  Gans,  13  S.  D.  383,  S.  Russell  v.  Erie  R.  Co.,  70  N.  J. 
83  N.  W.  431,  79  A.  S.  R.  893.  L.  808,  59  AU.  150,  1  Ann.  Cas.  672 

19.  Robinson  v.  Berkey,  100  la.  136,  and  note,  67  L.R.A.  433. 
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49.  Proceedings  at  Law. — It  is  true  of  agents  appointed  for  most 
purposes  that  they  have  no  implied  po?ver  to  institute  actions  in 
respect  of  the  subject  matter  of  their  agency.*  In  some  situations, 
however,  agents  are  held  to  have  this  power.*^  It  appears  to  be  well 
settled  that  the  possession  of  goods  carries  with  it  authority  to  main- 
tain an  action  for  injury  to  them.*  Again,  if  an  agent  by  mistalce 
pays  to  a  third  person  money  in  his  possession  belonging  to  his 
principal,  he  may  maintain  an  action  in  his  own  name  to  recover 
it  back.'  And  it  appears  to  be  equally  well  settled  that  authority  to 
make  collections  of  cash  and  notes  confers  power  to  sue,  issue  execu- 
tion, direct  the  seizure  of  property,*  and  to  give  a  bond  of  indem- 
nity in  the  name  of  the  principal.*  Accordingly,  one  holding  a 
check  or  note  payable  to  bearer  as  a  mere  agent  may  sue  on  it 
in  his  own  name,  and  it  does  not  lie  with  the  opposite  party  to 
assert  the  plaintiff's  want  of  interest.f^  It  has  been  held  that  a  clerk 
m  a  country  store  has  authority  to  employ  an  attorney  for  his  absent 
employer,  to  defeat  a  fraudulent  attachment  of  the  goods  of  the 
latter's  debtor,  and  that  such  employment,  when  made  in  a  proper 
ease,  will  bind  the  employer.^^ 

VII.  Powers  of  Attorney 

Necessity,  Creation  and  Exercise 

50.  Generally. — ^A  power  of  attorney  is  a  written  authorization  to 
an  agent  to  perform  specified  acts  in  behalf  of  his  principal.  The 
writing  by  which  it  is  evidenced  is  termed  a  letter  of  attorney,  and 
is  dictated  by  the  convenience  and  certainty  of  business;  it  is  not, 
for  most  purposes,  required  by  absolute  pro^nsion  of  law,  though  i^ 
some  states  the  statute  of  frauds  requires  a  power  of  attorney  to  sell 
lands  to  be  evidenced  by  a  memorandum  in  writing  identifying  the 
property. ^2     Ordinarily,  any  person  having  capacity  to  appoint  an 

4.  Taintor   v.   Prendergast,   3   Hill   105  N.  W.  660,  114  A.  S.  R.  703,  4 
(N.  Y.)  72,  38  Am.  Dec.  618;  Dental  L.R.A.(N.S.)  363  and  note. 

Mfg.  Co.  V.  De  Trey,  [1912]  3  K.  B.  8.  Joyce  v.  Duplessis,  15  La.  Ann. 

76,  Ann.  Cas.  1915B  1291.  242,  77  Am.  Dec.  185 ;  Pearce  v.  Aus- 

5.  Davis  V.  Waterman,  10  Vt.  526,  tin,  4  Whart.  (Pa.)  489,  34  Am.  Dec. 
33  Am.  Dec.  216.  523;  Swartz  v.  Morgan,  163  Pa.  St. 

But  a  suit  brought  in  the  name  of  195,  29  Atl.  974,  975,  43  A.  S.  B.  786. 

"A,  agent  for  B,"  is  the  suit  of  A,  and  9.  Swartz  v.  Morgan,  163  Pa.   St. 

not  of  B.    The  words,  "agent  for  B,'.'  195,  29  Atl.  974,  975,  43  A.  S.  R.  786. 

are  merely  descriptive  of  the  person  10.  Pearce    v.    Austin,    4    Whart. 

A,  and  are  superfluous.    Hallmark  v.  (Pa.)  489,  34  Am.  Dec.  523. 

Hopper,  119  Ala.  78,  24  So.  663,  72  11.  Davis  v.  Waterman,  10  Vt.  526, 

A.  S.  R.  900.  33  Am.  Dec.  216. 

6.  Note:  Ann.  Cas.  1915B  1297.  12.  White  v.  Breen,  106  Ala.  159, 
,  7.  Parks  v.  Pogleman,  97  Minn.  157,  19  So.  59,  32  L.R.A.  127. 
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agent  ^*  may  confer  upon  another  power  to  act  as  his  attorney. 
Under  the  rule  of  the  common  law  a  married  woman  may  not  exe- 
cute a  letter  of  attorney — ^according  to  some  of  the  decisions,  even 
when  she  acts  jointly  with  her  husband;^*  but  the  common  law 
disabilities  of  married  women  have  very  generally  been  removed  ^^ 
and  it  may  be  doubted  whether  in  any  stat«  a  feme  covert  may  not 
act  in  this  respect  as  freely  as  a  feme  sole.**  Proof  of  a  power  of 
attorney  must  be  made  in  due  form  in  order  to  authorize  the  intro- 
duction in  evidence  of  a  deed  executed  pursuant  thereto.  The  power, 
or  an  authenticated  copy  of  it,  should  be  produced  in  evidence  to 
support  the  deed,  in  order  that  it  may  be  seen  whether  there  was 
authority  for  the  act  to  the  extent  to  which  it  is  performed.  But 
the  same  principles  by  which  deeds  may  be  admitted  in  evidence, 
without  proof  of  their  execution,  may  be  applied  to  the  power  under 
which  the  deed  purports  to  be  executed.  To  lay  the  foundation  for 
secondary  evidence,  the  destruction  or  loss  of  the  instrument  must 
first  be  shown,  or  that  diligent  search  and  inquiry  has  been  made 
of  those  persons  in  whose  custody  the  law  presumes  it  to  be,  after 
it  is  shown  once  to  have  existed.*'  Power  of  an  attorney  to  act  as 
such  is  presumed  to  have  been  established  by  satisfactory  proof; 
and  though  in  a  matter  before  a  court  of  general  jurisdiction  which 
is  required  to  exercise  its  powers  upon  a  given  state  of  facts  to  be 
proved  before  it,  no  authority  appears  upon  the  record,  it  cannot  be 
afterwards  collaterally  impeached.*®  Authority  of  an  agent  to  exe- 
cute a  deed  for  his  principal  may  be  presumed  from  proof  that  the 
principal  received  the  purchase  money,  and  that  the  vendee  went 
into  possession  under  the  deed,  which,  on  its  face,  purports  to  have 
been  executed  by  such  agent,  and  has  held  such  possession  for  twenty 
vears.*® 

51.  Liability  of  Grantor  for  Act  of  Attorney. — One  who  executes 
a  letter  of  attorney  will  be  liable  for  all  such  acts  of  the  attorney 
commissioned  thereby  as  fall  within  the  scope  of  the  power  con- 
ferred; *®  but  for  acts  in  excess  of  such  power  he  is  not  responsible.* 
Where  the  owner  of  stock  executes  and  delivers  a  power  of  attorney 
authorizing  a  person  named  therein  as  attorney  to  transfer  the  stock 
to  a  person,  the  place  for  whose  name  is  left  blank,  with  the  under- 

13.  See  supra,  par.  3.  34  Am.  Dec.  427. 

14.  Note:  84  A.  S.  R.  762.  19.  Bias  v.  Cockrum,  37  Miss.  509, 

15.  See   Husband   and   Wife,   vol.  75  Am.  Dec.  76. 

13,  p.  1242  et  seq.  20.  Peck  v.  Harriott,  6  Serg.  &  R. 

16.  Note:  84  A.  S.  R.  762.  (Pa.)  146,  9  Am.  Dec.  415;  Eastham 

17.  Loudon  Sav.  Fund  Soc.  v.  Hag-  v.  Hunter,  102  Tex.  145, 114  S.  W.  97, 
erstown  Sav.  Bank,  36  Pa.  St.  498,  73  132  A.  S.  R.  854.  See  supra,  par.  25. 
Am.  Dec.  390.  1.  Denny  v.  Lyon,  38  Pa.  St.  98,  80 

Note:  81  Am.  Dec.  777.  Am.  Dec.  463.    See  supra,  par.  28. 

18.  Pillsbury  v.  Dugan,  9  Ohio  117, 
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standing  that  it  is  to  be  pledged  as  collateral  security  to  a  i^articular 
creditor  of  the  person  for  whose  benefit  the  power  of  attorney  was  exe- 
cuted, and  the  name  of  such  creditor  is  afterwards  inserted  in  the 
blank,  the  authority  of  the  attorney  is  exhausted  by  thus  inserting  the 
name  of  the  creditor  whose  debt  was  to  be  secured  by  the  transfer ;  and 
when  that  debt  is  paid,  the  owner  of  the  stock  is  entitled  to  its  return, 
notwithstanding  the  fact  that  the  attorney  may  have  transferred  it  as 
^^ecurity  for  other  debts,  by  erasing  the  name  first  inserted,  and  insert- 
ing another  in  the  blank  originally  left  therein.^  One  who  deals  with 
51  professed  attorney  in  fact  is  bound  to  ascertain  and  know  the  char- 
acter and  extent  of  the  power  under  which  the  attorney  assumes  to 
act.*  But  the  execution  by  the  agent,  at  the*  time  of  the  grant  of 
tlie  power,  of  an  agreement  that  he  will  exercise  his  authority  sub- 
ject to  such  written  instructions  as  the  principal  may  give  to  him 
does  not  charge  third  persons  with  notice  of  the  limitations  that  the 
principal  subsequently  may  place  on  the  exercise  of  the  power.* 

52.  Instrument  Granting  Power;  Form  and  Execution. — The 
instrument  granting  a  power  of  attorney  must  be  reasonably  certain 
or  it  will  be  inoperative.  It  has  been  held  that  the  certainty  of  a 
power  of  attorney  should  be  equal  to  that  requisite  iji  the  deeds  to 
be  executed  in  virtue  thereof;  and  therefore  that  such  deeds,  in  pur- 
suance of  an  uncertain  authority,  will  be  valid  or  void  as  they  would 
be  were  the  uncertainty  of  the  power  transferred  to  them.*  It  is  a 
general  principle  of  the  common  law  that,  in  order  to  give  valid- 
ity to  a  conveyance  of  lands  under  power  of  attorney,  the  power 
to  convey  must  possess  the  same  requisites,  and  observe  the  same 
solemnities,  as  are  necessary  in  a  deed  directly  conveying  the  lands. 
Apparently,  the  only  recognized  exception  to  the  rule,  that  authority 
to  execute  a  deed  must  be  by  deed,  is  where  the  execution  by  tlie  agent 
or  attorney  is  in  the  presence  and  by  direction  of  the  principal, 
and  this  exception  arises  from  the  doctrine  that  what  is  done  in  the 
presence  and  by  the  direction  of  another  is  the  act  of  the  latter,  as 
much  so  as  if  done  by  himself  in  person.®  In  many  of  the  states, 
a  power  of  attorney  to  convey  lands  by  deed  must  be  proved  or 
acknowledged,  and  recorded  like  the  deed  itself.'  But  in  the  absence 
of  express  provision  of  statute  the  validity  of  letters  of  attorney  is 
not  affected  by  a  neglect  to  have  the  instrument  recorded.®    How- 

2.  Denny  v.  Lyon,  38  Pa.  St.  98,  80  6.  Wood    v.     Goodridge,    6    Cush. 
Am.  Dec.  403.  (Mass.)  117,  52  Am.  Dec.  77L 

3.  Craighead  v.  Peterson,  72  N.  Y.  Xote:  81  Am.  Dec.  776. 
279,  28  Am.  R^p.  150;   Stainback  v.  7.  Note:  81  Am.  Dec."  776. 

Read,  11  Grat.  (Va.)  281,  62  Am.  Dec.  8.  Wilson  v.  Troup,  2  Cow.  (N.  Y.) 

<>48.  195,  14  Am.  Dec.  458.    See  also  Boos 

4.  Yoimg  V.  Wright,  4  Wis.  144,  65  v.  Morgan,  130  Ind.  305,  30  A.  S.  R. 
Am.  Dec.  303.  237,   holding  recordation  unnecessary 

•5.  Lumbard  v.  Aldrich,  8  N.  H.  31,   in  the  case  of  a  power  of  attorney  to 
28  Am.  Dec.  38L  assign  a  judgment. 
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ever,  powers  of  attorney,  though  not  mentioned  in  the  registry  laws, 
may  be  recorded  under  the  same  rules  as  the  deeds  made  under 
them,  and  when  thus  recorded  may  be  read  in  evidence  in  the  same 
way  as  registered  deeds.*  And  whenever  a  conveyance  subsequently 
made  under  the  authority  of  such  power  is  thereafter  duly  recorded, 
the  power  of  attorney  and  the  deed  should  be  considered  as  recorded 
with  each  other,  and  they  become  constructive  notice  from  that  date.*® 
It  is  not  required  that  a  power  of  attorney  should  be  executed  in 
the  presence  of  the  officer  before  whom  it  is  acknowledged,  nor  is  it 
material  that  he  should  know  that  the  signature  was  written  by  the 
grantor.  If  the  grantor  acknowledges  before  the  officer  the  due  execu- 
tion of  the  instrument,  he  thereby  recognizes  and  adopts  the  signa- 
ture as  his  own.^^  A  power  of  attorney  to  convey  lands  need  not 
describe  in  detail  the  lands  authorized  to  be  conveyed.**  It  has 
been  held  that  a  description  of  lots  by  reference  to  the  streets  and 
the  city  in  which  they  are  located  and  the  name  of  the  owner  suffi- 
ciently identifies  them  for  the  purposes  of  the  statute  of  frauds  requir- 
ing a  power  of  attorney  to  sell  lands  to  be  evidenced  by  a  memoran- 
dum in  writing  identifying  the  property,  in  connection  with  evidence 
that  the  principal  owned  no  other  property  in  the  city.** 

53.  Mode  of  Exercising  Power. — ^Where  the  mode  of  exercising  a 
power  is  prescribed  in  the  instrument  by  which  it  is  created,  there 
must  be  a  strict  compliance  therewith  in  every  substantial  particu- 
lar.** There  are  much  learning  and  much  discussion,  in  the  books 
of  the  law,  as  to  the  proper  mode  of  executing  authority  by  agents. 
In  what  form  the  agent  should  execute  his  authority,,  so  as  to  bind 
his  principal  and  not  bind  himself,  has  been  a  subject  largely  con- 
sidered in  elementary  works,  and  much  discussed  in  numerous 
adjudged  cases.  The  rule  commonly  laid  down  by  all  the  authori- 
ties is  that  to  bind  the  principal,  the  instrument  must  purport,  on  its 
face,  to  be  the  instrument  of  the  principal,  and  executed  in  his  name ; 
or,  at  least,  that  the  tenor  of  the  instrument  should  clearly  show 
that  the  principal  is  intended  to  be  bound  thereby,  and  that  the 
agent  acts  merely  as  his  agent  in  executing  it.**^  If  one  holding  a 
power  of  attorney  to  sell  the  real  estate  of  his  principal  executes  a 

9.  Gratz  v.  Land,  etc..  Imp.,  Co.,  82  13.  White  v.  Breen,  106  Ala.  159, 
Fed.  381,  53  U.  S.  App.  499,  27  C.  C.  19  So.  59,  32  L.R.A.  127. 

A.  305,  40  L.R.A.  393;  Flint  River  14.  Rice  v.  Tavemier,  8  Minn.  248, 

Lumber  Co.  v.  Smith,  122  Ga.  5,  49  83  Am.  Dec.  778. 

8.  E.  745,  106  A.  S.  R.  85.  15.  Wood    v.    Goodridge,    6    Cush. 

10.  Flint  River  Lumber  Co.  v.  (Mass.)  117,  52  Am.  Dec.  771;  Daven- 
Smith,  122  Ga.  5,  49  S.  E.  745,  106  port  v.  Parsons,  10  Mich.  42,  81  Am. 
A.  S.  R.  85.  Dec.  772. 

11.  Note:  84  A.  S.  R.  769.  Note:  81  Am.  Dec.  778. 

12.  Munger  v.  Baldridge,  41  Kan,  See  supra,  par.  27.  See  also  Bills 
236,  21  Pac.  159, 13  A.  S.  R.  273.  and  Notes,  vol.  3,  p.  1092  et  seq. 

879 


S  63  PRINCIPAL  AND  AGENT  21  R.  C.  L. 

deed  purporting  to  be  made  by  him  as  agent  for  such  principal  and 
signed  by  such  agent  as  attorney  for  his  principal,  the  deed  is  that 
of  the  latter,  and  not  that  of  the  agent  or  attorney.^*  But  it  is  indis- 
pensable to  the  validity  of  a  deed  executed  by  an  attorney  in  fact 
that  it  be  made  in  the  name  of  the  principgd  and  purport  to  be  his 
act;^'  if  the  attorney  conveys  in  his  own  name,  without  reference 
to  the  power  or  the  principal,  nothing  will  pass  by  the  deed.^®  Again, 
if  an  attorney  signs  his  principal's  name  to  a  note  or  mortgage,  with- 
out adding  his  own  name  as  agent,  there  is  no  sufficient  execution 
of  the  instrument.*®  But  it  has  been  held  that  the  seal  attached  to 
a  deed  executed  by  an  agent  under  a  power  of  attorney  is  the  seal 
of  his  principal,  though  the  name  of  the  latter  is  not  written,  and 
only  the  name  of  the  agent  as  attorney  for  the  grantor  appears.*^ 
And  the  view  has  been  expressed  that  a  power  to  draw  drafts  author- 
izes the  agent  to  draw  in  his  own  name.*  It  seems  that  a  deed  made 
by  an  attorney  is  the  deed  of  the  principal,  although  in  the  body 
thereof  the  attorney  bargains  and  sells  and  warrants  the  land,  but 
does  so  for,  on  the  part  of,  and  by  the  authority  of  his  principal,  as 
conferred  by  power  of  attorney.*  And  an  assignment  executed  by  an 
attorney  stating  himself  to  be  such  in  the  body  of  the  assignment  will 
not  be  rendered  invalid  by  the  attorney's  mistake  in  signing  himself  as 
attorney  for  the  assignee.®  A  special  power  of  attorney  to  institute  pro- 
ceedings "in  our  name,  place  and  stead,"  etc.,  does  not  confer  author- 
ity upon  the  attorney  to  institute  suit  in  his  own  name.*  One  of  sev- 
eral persons  who  are  appointed  attorneys  in  fact  by  a  power  of  attorney 
may  act  for  the  principal,  when  the  power  contains  no  provision  re- 
quiring more  than  one  to  join  in  its  execution.*  And  if  two  agents  are 
appointed  by  separate  instruments,  with  equal  authority  to  act  for  the 
principal,  the  right  is  not  exclusive  in  either,  and  any  act  done  by 
either  within  the  scope  of  his  authority  will  conclude  the  other.  But 
if  an  authority  is  given  to  two  or  more  conjointly  to  do  an  act,  all 
must  concur  in  doing  it,  in  order  to  bind  the  principal.*     And  an 

16.  Hubbard  v.  Swofford  Bros.  Dry   123  A.  S.  R.  488. 

Goods  Co.,  209  Mo.  495,  108  S.  W.  15,  1.  Merchants'  Bank  v.  Griswold,  72 

123  A.  S.  R.  488;  Shanks  v.  Lancast-  N.  Y.  472,  28  Am.  Rep.  159. 

er,  5  Grat.   (Va.)   110,  50  Am.  Dec.  2.  Shanks    v.    Lancaster,    5    Grat. 

108.  (Va.)  110,  50  Am.  Dec.  108. 

17.  Elwell  v.  Shaw,  16  Mass.  42,  8  3.  Bend  v.  Susquehanna  Bridge,  etc, 
Am.  Dec.  126;  Hale  v.  Woods,  10  N.  Co.,  6  Har.  &  J.  (Md.)  128,  14  Am. 
H.  470,  34  Am.  Dec.  176.  Dec.  261. 

Note:  81  Am.  Dec.  778.  4.  Kuite  v.   Lage,   152   Mich.    638, 

18.  Scott  V.  McAlpin,  4  N.  C.  587,  116  N.  W.  467,  125  A.  S.  R.  421. 

7  Am.  Dec.  703.  5.  United  States  Fidelity,  etc.,  Co. 

19.  Wood  V.  Goodridge,  6  Cush.  v.  Ettenheimer,  70  Neb.  144,  97  N.  W. 
(Mass.)  117,  52  Am.  Dec.  771.  227,  113  A.  S.  R.  783. 

20.  Hubbard  v.  Swofford  Bros.  Dry  6.  Note :  81  Am.  Dec.  777. 
Goods  Co.,  209  Mo.  495,  108  S.  W.  15, 
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agent  or  attorney  who  has  a  mere  authority  must  execute  it  himself, 
and  cannot  delegate  his  authority  to  a  subagent.'  A  proposal  of  sale 
made  under  a  power  of  attorney  limited  to  a  reasonable  time  must 
be  accepted  within  a  reasonable  time  from  the  date  of  the  power.^ 

Interpretation 

54.  Generally. — ^Powers  of  attorney  are  to  be  construed  in  accor- 
dance with  the  rules  for  the  interpretation  of  written  instruments 
generally.*  Where  the  intention  of  the  parties  appears  from  the  lan- 
guage employed  in  a  power  of  attorney,  that  intention  should  prevail, 
and  a  strained  interpretation  should  never  be  given  to  defeat  it.*^  The 
object  of  the  parties  must  always  be  kept  in  view,  and,  where  the 
language  will  permit,  that  construction  should  be  carried  out  that 
will  iaupport  instead  of  defeat  the  purpose  of  the  instrument.^^  Where 
third  persons  are  concerned,  language  of  doubtful  import  should  be 
construed  against  the  grantor  of  the  power.**  Indeed,  according  to  the 
established  rule,  powers  of  attorney  will  be  given  a  narrow  and  re- 
stricted construction/*  and  will  be  held  to  grant  only  those  powers 

7.  Note:  81  Am.  Dec,  777.  See  su-  McClure,  142  Fed.  952,  74  C.  C.  A. 
pra,  par.  38.  122,   4   L.R.A.(N.S.)    843   and   note; 

8.  Dyer  v.  Duflfy,  39  W.  Va.  148,  19  lippman  v.  Anniston  First  Nat.  Bank, 
S.  E.  540,  24  L.R.A.  339.  120  Ala.  123,  24  So.  581,  74  A.  S.  R. 

9.  Ashley  v.  Bird,  1  Mo.  640, 14  Am.  28;  Fisher  v.  Salmon,  1  Cal.  413,  54 
Dec.  313;  Campbell  v.  Foster  Home  Am.  Dec.  297;  Osborn's  Estate,  87 
Ass'n,  163  Pa.  St.  609,  30  Atl.  222,  Cal.  1,  25  Pac.  157,  11  L.R.A.  264; 
43  A.  S.  R.  818,  26  L.R.A.  117.  Fay  v.  Slaughter,  194  111.  157,  62  N. 

Note:   4  L.R.A.(N.S.)    843.  E.  592.  88  A.  S.  R.  148,  56  L.R.A. 

10.  Gratz  v.  Land,  etc..  Imp.  Co.,  564;  Durham  v.  Oddie,  1  Mart.  N.  S. 
82  Fed.  381,  53  U.  S.  App.  499,  27  C.  (La.)  444,  14  Am.  Dec.  190;  Penfold 
C.  A.  305,  40  L.R.A.  393;  Marr  v.  v.  Warner,  96  Mich.  179,  55  N.  W. 
Given,  23  Me.  55,  39  Am.  Dec.  600;  680,  35  A.  S.  R.  591;  Kuite  v.  Lage, 
Muth  V.  Goddard,  28  Mont.  237,  72  152  Mich.  638,  116  N.  W.  467,  125  A. 
Pac.  621,  98  A.  S.  R.  553.  S.  R.  421 ;  GUbert  v.  How,  45  Minn. 

11.  Wimberly  v.  Windham,  104  Ala.  121,  47  N.  W.  643,  22  A.  S.  R.  724 
409, 16  So.  23,  53  A.  S.  R.  70 ;  Vanada  and  note;  Harris  v.  Johnston,  54 
V.  Hopkins,  1  J.  J.  Marsh.  (Ky.)  285,  Minn.  177,  55  N.  W.  970,  40  A.  S.  R. 
19  Am.  Dec.  92;  State  v.  PoweU,  40  312;  Lumbard  v.  Aldrich,  8  N.  H.  31, 
La  Ann.  234,  4  So.  46,  8  A.  S.  R.  522;  gs  Am.  Dec.  381;  Campbell  v.  Foster 
Baltimore  v  Reynolds,  20  Md.  1,  83  jjome  Ass'n,  163  Pa.  St.  609,  30  Atl. 
Am.  Dec.  535;  Craighead  v.  Peterson,  090  ^q  a  c  t?  qiq  o«  t  t>  a  tt7 
72  N.  Y.  279,  28  Am.  Rep.  150;  Secur-  ^22,  43  A.  S.  R   818   26  LR-A.  117; 

ity  Sav.  Bank  v.  Smith,  38  Ore.  72,  ?^^"^«^^/\^^"i"^^^'  ^^  ^^f'  ^^^'  ^?  ^• 

62  Pac.  794,  84  A.  S.  R.  756;  Cum-  ^'  °^^;,  }P^  ^'  ^'n.JHI^^fn  J,' 

mings  V.  Dolan,  52   Wash.  496,  100  ^^t'J,  ^^^^^f  ^^-y  ^1  Tex.  505,  17  S. 

Pac.  989,  132  A.  S.  R.  986.  W-  ^2,  26  A.  S.  R.  831;  Stainback  v. 

12.  Melone  v.  Ruffino,  129  Cal.  514,  Read,  11  Grat.  (Va.)  281,  62  Am. 
62  Pac.  93,  79  A.  S.  R.  127;  Muth  v.  Dec.  648;  Hotchkiss  v.  Middlekauf, 
Goddard,  28  Mont  237,  72  Pac.  621,  96  Va.  649,  32.  S.  E.  36,  43  L.R.A. 
98  A.  S.  R.  553.  806 ;  Chilton  v.  WiUf ord,  2  Wis.  1,  60 

13.  Thiel   Detective   Service   Co.   v.  Am.  Dec.  399;  Omro  First  Nat.  Bank 
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which  are  expressly  specified**  and  such  others  as  are  essential  to 
carry  into  efiFect  the  expressed  powers.*^  Every  general  power,  how- 
ever, implies  every  particular  power  necessary  to  its  exercise,  or  per- 
formance. The  authority  to  accomplish  a  definite  end  carries  with  it 
the  power  to  adopt  the  usual  legal  means  to  accomplish  the  object.** 
It  is  well  settled  that  where  the  power  is  given  for  a  particular  pur- 
pose, general  words  therein  are  not  to  be  construed  at  large,  but  merely 
as  giving  a  general  authority  for  carrying  into  effect  the  special  pur- 
pose for  which  the  power  is  given.*'  A  general  clause  in  a  power 
of  attorney  given  for  a  specific  purpose,  authorizing  the  agent  to  do 
"any  and  every  act"  in  the  principal's  name  which  he  could  do  in 
person,  must  be  construed  to  relate  to  the  specific  purpose,  and  does 
not  constitute  such  agent  a  general  agent.*®  A  strict  construction  will 
not  be  placed  upon  a  power  of  attorney  to  convey  an  interest  in  land 
after  the  lapse  of  many  years,  the  effect  of  which  would  be  to  oppose 
the  clear  intent  of  the  parties  and  divest  titles  acquired  in  good  faith 
under  it.** 

55.  Extrinsic  Evidence. — Primarily,  the  nature  and  extent  of  the 
authority  conferred  are  to  be  determined  from  an  inspection  of  the 
instrument  itself;  ^^  but  in  case  of  doubt  reference  may  be  had  to  the 
t-ituation  of  the  parties  and  property,  usages  of  the  country  on  such 
subjects,  the  acts  of  parties  themselves,  and  any  other  circumstance 
having  a  legal  bearing  and  throwing  light  on  the  question.*  Parol 
evidence,  however,  is  not  as  a  rule  admissible  to  establish  the  import 
of  the  instrument.^    Accordingly,  it  has  been  held  that  if  by  a  written 

V.  Bean,  141  Wis.  476,  124  N.  W.  656,  Mont.  237,  72  Pac.  621,  98  A.  S.  R. 

135  A.  S.  R.  50.  553. 

Notes:  81  Am.  Dee.  777;  84  A.  S.  17.  Billings  v.  Morrow,  7  Cal.  171, 

R.  767.  68  Am.  Dec.  235 ;  Gilbert  v.  How,  45 

14.  lippraan  v.  Anniston  First  Nat.  Minn.  121,  47  N.  W.  643,  22  A.  S.  R. 
Bank,  120  Ala.  123,  24  So.  581,  74  A.  724  and  note ;  Gouldy  v.  Metcalf ,  75 
S.  R.  28;  Harris  v.  Johnston,  54  Minn.  Tex.  455,  12  S.  W.  830,  16  A.  S.  R. 
177,  55  N.  W.  970,  40  A.  S.  R.  312 ;  912 ;  Frost  v.  Erath  Cattle  Co.,  81  Tex. 
Campbell  v.  Foster  Home  Ass'n,  163  505,  17  S.  W.  52,  26  A.  S.  R.  831. 
Pa.  St.  609,  30  Atl.  222,  43  A.  S.  ^.  18.  Rossiter  v.  Rossiter,  8  Wend. 
818,  26  L.R.A.  117.  (N.  Y.)  494,  24  Am.  Dec.  62. 

Note:  4  L.R.A.(N.S.)  843.  19.  Gratz  v.  Land,  etc..  Imp.  Co.,  82 

15.  Thiel   Detective   Sen-ace   Co.   v.  Fed.  381,  53  U.  S.  App.  499,  27  C. 
McClure,  142  Fed.  952,  74  C.  C.  A.   C.  A.  305,  40  L.R.A.  393. 

122,   4   L.R.A.(N.S.)    843   and  note;  20.  Reese  v.  Medlock,  27  Tex.  120, 

Gilbert  v.  How,  45  Minn.  121,  47  N.  84  Am.  Dec.  611.    See  Evidence,  vol. 

W.  643,  22  A.  S.  R.  724;  Harris  v.  10,  p.  1016  et  seq. 

Johnston,  54  Minn.  177,  55  N.  W.  970,  1.  Carson  v.  Smith,  5  Minn.  78,  77 

40  A.  S.  R.  312;  Campbell  v.  Foster  Am.  Dec.  539. 

Home  Ass*n,  163  Pa.  St.  609,  30  Atl.  2.  Wilkinson  v.  Getty,  13  la.  157, 

222,  43  A.  S.  R.  818,  26  L.R.A.  117.  81  Am.  Dec.  428;  Spofford  v.  Hobbs, 

16.  Lamy  v.   Burr,  36  Mo.   85,  88  29  Me.  148,  48  Am.  Dec.  521;  Ashley 
Am.  Dec.  135;  Muth  v.  Goddard,  28  v.  Bird,  1  Mo.  640,  14  Am.  Dec.  313: 
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agreement  an  agent  is  given  the  right  to  sell  property  of  his  principal 
within  a  designated  territory,  parol  evidence  is  not  admissible  to  show 
that  such  right  is  exclusive.*  Again,  if  an  attorney  in  fact,  acting 
under  a  power  of  attorney,  executed  by  both  husband  and  wife,  signs 
a  deed  of  conveyance  as  the  attorney  of  the  husband  only,  the  deed 
will  operate  to  convfey  only  the  husband's  interest,  and.  will  not  bar 
dower  of  the  wife ;  and  the  failure  to  execute  the  deed  as  the  attorney 
of  the  wife  cannot  be  aided  by  evidence  showing  a  mistake  on  the  part 
of  the  attorney  in  drawing  the  deed.* 

56.  Particular  Acts  Authorized. — ^A  general  rule  for  the  interpre- 
tation of  powers  of  attorney  declares  that  the  power  conferred  must 
be  pursued  with  legal  strictness,  and  that  the  agent  may  neither  go 
beyond  it  nor  beside  it;  in  other  words  the  act  done  must  be  legally 
identical  with  that  authorized  to  be  done.^  Power  from  two  persons 
to  another  authorizing  the  latter  to  appear  and  confess  judgment  in  an 
action  brought  "against  us*'  does  not  authorize  a  confession  against  one 
only.*  A  power  conceived  in  general  terms  does  not  authorize  the 
attorney  to  contract  debts  for  the  principal,  unless  such  as  may  be 
necessary  for  the  conservation  of  the  property  in  his  charge.  In  no 
case  can  he  stipulate  so  as  to  bind  the  latter  to  his  injury,  unless 
specially  authorized  to  do  the  act  which  may  result  in  injury.  He  can- 
not bind  the  constituent  as  surety ;  can  make  no  donation,  etc'  Where 
H  appeared  that  a  man  who  was  about  to  leave  home,  without  much 
prospect  of  returning,  made  a  power  of  attorney  to  another,  giving 
him  full  authority  to  transact  all  business  of  every  kind  and  descrip- 
tion, to  collect  and  receipt  for  all  moneys  due,  and  to  sell  and 
dispose  of  all  his  property,  the  court  held  that  there  could  be  no  doubt 
that  the  main  purpose  to  be  accomplished  was  the  payment  of  his 
debts,  and  that  the  agent  might  make  a  deed  of  trust  to  a  third  person 
to  secure  and  pay  off  the  creditors  of  the  principal.*  So,  authority  to 
employ  a  detective  to  investigate  the  affairs  of  a  corporation  is  not 
conferred  by  a  power  of  attorney  executed  by  one  of  its  stockholders 
to  manage  and  control  all  the  business  relating  to  his  personal  estate, 
to  dispose  of  personalty,  lease  realty,  and  collect  debts,  sign  checks, 
and  execute  and  deliver  all  other  papers  that  "I  myself  could  execute 
relating  to  my  personal  business  and  my  personal  estate."  •    A  power  of 

Minnesota  Stoneware  Co.  v.  McCross-  6.  Hunt  v.  Chamberlin,  8  N.  J.  L. 

en,  110  Wis.  316,  85  N.  W.  1019,  84  336, 14  Am.  Dec.  427. 

A.  S.  R.  927.  7.  Clay  v.  Bynum,  1  Mart.  N.   S. 

3.  Roberts  v.   Minneapolis   Thresh-  (La.)  608,  14  Am.  Dec.  192. 

ing  Mach  Co.,  8  S.*  D.  579,  67  N.  W.  8.  Lamy  v.  Burr,  36  Mo.  85,  88  Am. 

607,  59  A.  S.  R.  777.  Dec.  135. 

4.  Wilkinson  v.  Getty,  13  la.  157,  9.  Thiel  Detective  Service  Co.  v.  Mc- 
81  Am.  Dec.  428.  Clure,  142  Fed.  952,  74  C.  C.  \.  122, 

5.  Lamy  v.  Burr,  36  Mo.  85,  88  Am.  4  L.R.A.(N.S.)  843. 
Dec  135. 
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attorney  to  sign  the  principars  name  in  aay  transaction  the  agent  may 
deem  proper  does  not  empower  the  latter  to  indorse  for  the  former.^® 
But  it  has  been  held  that  under  a  power  of  attorney  authorizing  the 
agent  to  carry  on  a  general  mercantile  business,  in  a  certain  state,  and 
to  do  all  necessary  acts  in  conducting  it,  as  fully  as  the  principal  might 
do,  the  agent  is  authorized,  in  buying  goods  within  the  scope  of  his 
authority,  to  satisfy  a  third  person's  claim  to,  or  lien  upon,  the  goods 
bought,  by  giving  a  promissory  note  in  the  name  of  the  principal.^^ 
However,  the  authority  of  an  agent  to  make  or  indorse  promissory 
notes  under  a  letter  of  attorney  "to  take  the  general  control  and  man- 
agement of"  the  principal's  "affairs,  business  and  property;"  to  per- 
form all  acts  connected  therewith,  including  the  execution,  indorsing 
and  paying  of  promissory  notes ;  and  generally  to  "do  every  act,  ma1> 
ter  or  thing  which  the  nature  of  said  busmess  shall  require,"  is  re- 
stricted to  such  notes  as  are  necessary  in  conducting  and  managing 
the  principal's  business.^*  A  power  of  attorney  to  settle  up  a  mercan- 
tile business,  which  has  been  conducted  in  the  name  of  the  principal, 
does  not  confer  power  to  purchase  or  to  execute  a  note  for  the  purchase 
price  of  real  estate.^*  A  power  of  attorney  authorizing  one  to  collect, 
receive,  and  receipt  for  all  legacies,  moneys,  and  property  coming  to 
certain  persons  from  a  decedent's  estate  will  not  authorize  him  to 
acquiesce  in  the  turning  over  of  the  funds  and  management  of  the 
estate  by  one  executor  to  his  coexecutor,  so  as  to  relieve  such  executor 
from  liability  for  such  coexecutor's  mismanagement.^* 

57.  Conveyance  of  Property. — ^To  authorize  a  conveyance  of  real 
estate  a  power  of  attorney  must  be  plain  in  its  terms.  ^*  A  power,  how- 
ever, to  "bargain,  sell,  grant,  release,  and  convey,"  but  which  is  silent 
as  to  what  the  attorney  is  to  sell  or  convey,  is  sufficiently  broad  to 
authorize  the  attorney  to  sell  and  convey  whatever  estate  the  grantor 
may  then  own.^®  Power  to  convey  land  is  not  included  in  a  power 
of  attorney  to  demand  and  receive  real  and  personal  estate  and  prose- 
cute suits,  and  to  perform  all  and  every  act  and  thing  whatsoever 
requisite  and  necessary  to  be  done  in  and  about  the  premises.^' 
Nor  do  verbal  directions  by  a  principal  to  his  agent  authorize  the 
latter  to  make  a  conveyance  in  the  name  of  the  latter,  or  enlarge  au- 
thority already  given  by  power  of  attorney.^®    A  power  of  attorney 

10.  Clay  V.  Bynum,  1  Mart.  N.  S.   Pac.  157,  11  L.R.A.  264. 

(La.)  608,  14  Am.  Dec.  192.  15.  Hay  v.  Mayer,  8  Watts  (Pa,) 

11.  Wimberly  v.  Windham,  104  Ala.   203,  34  Am.  Dec.  453. 

409,  16  So.  23,  53  A.  S.  R.  70.  16.  Marr  v.  Given,  23  Me.  55,  39 

112.  Omro  First  Nat.  Bank  v.  Bean,  Am.  Dec.  600. 

141  Wis.  476,  124  N.  W.  656,  135  A.  17.  Hotchkiss  v.  Middlekauf,  96  Va. 

S.  R.  50.  649,  32  S.  E.  36,  43  L.R.A.  806. 

13.  Fisher  v.  Salmon,  1  Cal.  413,  54  18.  Spofford  v.  Hobbs,  29  Me.  148, 
Am.  Dec.  297.  48  Am.  Dec.  521. 

14.  Osbom's  Estate,  87'  Cal.  1,  25 
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to  sell  and  convey  any  and  all  lands  belonging  to  the  parties  in  a 
certain  county  applies  only  to  land  then  owned  by  the  parties.^* 
An  instrument  empowering  an  attorney,  among  other  things,  "to  buy 
and  sell  real  estate,  and  in  my  name  to  receive  and  execute  all  neces- 
sary contracts  and  conveyances  therefor,"  does  not  authorize  such  at- 
torney to  sell  and  convey  lands  to  which,  as  the  record  shows,  the 
j>rincipal  had  acquired  title  before  execution  of  the  power.  Such 
power  is  to  be  construed  as  having  reference  to  a  business  to  be  in- 
augurated after  its  execution.*®  And  power  to  one  to  sell  certain  real 
estate  in  "lots  as  surveyed  by"  a  certain  person,  where  land  was  about 
to  be  so  surveyed  as  an  addition  to  a  town,  does  not  empower  the  agent 
to  sell  the  entire  tract  for  a  certain  sum  or  at  so  much  per  acre.^  The 
attorney  may  not  mortgage  the  property;  *  nor  has  he  authority  to 
execute  an  option.*  But  it  has  been  held  that  a  power  to  sign,  seal, 
execute,  deliver,  and  acknowledge  such  deeds,  covenants,  indentures, 
mortgages,  hypothecations,  and  other  instruments  in  writing  of  what- 
ever kind  or  nature  as  may  be  necessary  or  proper  in  the  premises, 
authorizes  the  execution  of  a  trust  deed  of  the  principals  real  property 
to  secure  the  payment  of  indebtedness,  and  containing  a  power  of  sale.* 
A  power  "to  sell"  land  implies  the  power  to  bind  the  principal  to 
convey  with  general  warranty,  and  authorizes  the  agent  to  bind  his 
principal,  by  writing,  to  make  the  purchaser  a  sufficient  deed  upon 
the  purchase  money  being  paid.*  And,  according  to  some  authorities, 
a  power  to  sell  authorizes  the  agent  to  execute  a  conveyance.®  Other 
decisions,  however,  hold  that  mere  authority  to  sell  does  not  in  the 
absence  of  any  words  or  circumstances  qualifying  the  language  em- 
power the  attorney  to  execute  a  conveyance.'  Variances  between  an 
authority  given  to  sell  real  property  and  a  contract  of  sale  made  by 
the  agent  thereunder  are  immaterial,  if  such  contract  was  printed  on 
the  back  of  the  authorization,  and  the  two  constitute  but  one  instru- 

19.  Penfold  v.  Warner,  96  Mich.  4.  Muth  v.  Goddard,  28  Mont.  237, 
179,  55  N.  W.  680,  35  A.  S.  R.  591.  72  Pac.  621,  98  A.  S.  R.  553. 

20.  Greve  v.  Coffin,  14  Minn.  345,  5.  Vanada  v.  Hopldns,  1  J.  J. 
100  Am.  Dec.  229.  Marsh.   (Ky.)   285,  19  Am.  Dec.  92; 

1.  Rice  v.  Tavernier,  8  Minn.  248,   Peters  v.  Farnsworth,  15  Vt.  155,  40 

83  Am.  Dec.  778.  Am.  Dec.  671. 

2.  Hawxhurst  v.  Rathgeb,  119  Cal.  6.  Hunter  v.  Watson,  12  Cal.  363, 
531,  51  Pac.  846,  63  A.  S.  R.  142;  73  Am.  Dec.  543;  Bennett  v.  Laws,  59 
Wood  V.  Goodridge,  6  Cush.  (Mass.)  Colo.  290,  149  Pac.  439,  L.R.A.1915F 
117,  52  Am.  Dec.  771;  Campbell  v.  662  and  note;  Nobleboro  v.  Clark,  68 
Foster  Home  Ass'n,  163  Pa.  St.  609,  Me.  87,  28  Am.  Rep.  22;  Alexander 
30  Atl.  222,  43  A.  S.  R.  818,  26  L.R.A.  v.  Walter,  8  Gill  (Md.)  239,  50  Am. 
117;  Minnesota  Stoneware  Co.  v.  Mc-  Dec.  688;  Valentine  v.  Piper,  22  Pick. 
Crossen,  110  Wis.  316,  85  N.  W.  1019,  (Mass.)  85,  33  Am.  Dec.  715. 

84  A.  S.  R.  927.  7.  Grant  v.   Ede,  85   Cal.   418,   24 

3.  Tibbs  V.  Zirkle,  55  W.  Va.  49,  46  Pac.  890,  20  A.  S.  R.  237;  Delano  v. 
S.  E.  701,  104  A.  S.  R.  977,  2  Ann.  Jacoby,  96  Cal.  275,  31  Pac.  290,  31 
Cas.  421  and  note.  A.  S.  R.  201. 
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ment,  and  from  both  it  is  clear  that  all  the  parties  had  reference  to 
the  same  property.® 

58.  Consideration  for  Conveyance, — A  conveyance  under  a  power 
of  attorney  must  be  executed  in  pursuance  of  the  power,  and  be  within 
its  terms ;  hence,  a  power  to  sell  does  not  authorize  a  gift  of  the  prop- 
erty or  the  transfer  of  it  for  any  purpose,  other  than  in  completion  of 
a  sale.*  And  in  executing  a  power  to  sell  the  agent  is  authorized  to 
receive  only  money  in  payment.^^  He  may  not  exchange  the  prin- 
cipal's property  for  other  property.^^  Accordingly,  it  is  held  that  an 
attorney  in  fact  with  power  to  sell  land  "for  such  price  and  on  such 
terms  as  to  him  shall  seem  meet"  has  no  authority  to  accept  as  pay- 
ment the  worthless  bonds  of  an  insolvent  corporation,  and  that  if  ho 
sells  the  land,  and  accepts  such  bonds  or  anything  besides  money  in 
payment,  he  will  be  liable  to  his  principal  in  assumpsit  for  the  price 
of  the  land  in  lawful  money.^*  Nor  will  a  simple  power  to  sell  au- 
thorize an  agent  in  transferring  the  thing  intended  to  be  sold  in  pay- 
ment of  the  debt  of  the  principal  ^*  or  in  settlement  of  an  adverse  claim 
against  the  latter.^*  A  power  of  attorney  authorizing  an  agent  to 
sell  his  principal's,  lands  at  a  price  not  less  than  a  specified  sum  im- 
poses upon  the  agent  the  duty  of  selling  and  accounting  for  the  high- 
est price  obtainable,  although  the  power  was  executed  upon  a  valuable 
consideration  paid  by  the  agent,  and  this  latter  fact  does  not  authorize 
the  agent  to  reserve  or  acquire  for  himself  any  interest  in  the  pur- 
chase.** 

Terraination 

59.  Revocation  by  Principal. — Ordinarily  the  principal  may  revoke 
a  power  of  attorney  constituting  a  mere  agency,  at  any  time.  Like  a 
will,  it  is  in  its  very  nature  revocable  when  it  concerns  the  interest  of 
the  principal  alone.^*  And  so  a  power  of  attorney  to  confess  judg- 
ment in  favor  of  a  third  person  is  revocable  at  the  pleasure  of  the  prin- 
cipal, unless  it  is  supported  by  a  consideration,  or  is  held  as  security, 
or  is  necessary  to  effectuate  a  security.*^    So  far  is  the  doctrine  carried 

8.  Melone  v.  Ruffino,  129  Cal.  514,  12.  Paul  v.  Grimm,  165  Pa.  St.  139, 
62  Pac.  93,  79  A.  S.  R.  127.  30  Atl.  721,  44  A.  S.  R.  648. 

9.  Randall  v.  Duff,  79  Cal.  115,  19  13.  Durham  v.  Oddie,  1  Mart.  N.  S. 
Pac.  532,  21  Pac.  610,  3  L.R.A.  754  (La.)  444,  14  Am.  Dec.  190. 

and  note.  14.  Frost  v.   Erath   Cattle   Co.,   81 

10.  Reese  v.  Medlock,  27  Tex.  120,  Tex.  505,  17  S.  W.  52,  26  A.  S.  R.  831. 
84  Am.  Dec.  611;  Dyer  v.  Duffv,  39  16.  Miller  v.  Louisville,  etc.,  R.  Co., 
W.  Va.  148,  19  S.  E.  540,  24  L.R.A.  83  Ala.  274,  4  So.  842,  3  A.  S.  R.  722. 
339.  See  also  Chilton  v.  Willford,  2  .  16.  Evans  v.  Fearne,  16  Ala.  689, 
AVis.  1,  60  Am.  Dec.  399.  See  supra,  50  Am.  Dec.  197;  Hartley's  Appeal, 
par.  44.     Compare  Carson  v.  Sluith,  53  Pa.  St.  212,  91  Am.  Dec.  207. 

5  Minn.  78,  77  Am.  Dec.  539.  Note :  47  Am.  Dec.  344. 

11.  Reese  v.  Medlock,  27  Tex.  120,  17.  Evans  v.  Fearne,  16  Ala.  689, 
84  Am.  Dec.  611.  50  Am.  Dec.  197. 

886 


21  R.  C.  L-  PRINCIPAL  AND  AGENT  §  60 

that  a  mere  naked  authority  not  coupled  with  an  interest  is  held  to  be 
revocable  at  the  will  or  even  caprice  of  the  principal,  though  the  in- 
strument itself  contain  an  express  declaration  of  irrevocability.  The 
use  of  the  word  "irrevocable"  confers  no  greater  or  more  extended 
authority  upon  the  agent  than  an  ordinary  power  of  attorney.^®  It  is 
true  an  instrument  under  seal  cannot  be  released  or  discharged  by  an 
instrument  not  under  seal  or  by  parol ;  but  the  rule  is  not  applicable 
to  the  revocation  of  powers  of  attorney.^*  The  authority  of  an  agent 
is  conferred  at  the  mere  will  of  his  principal  and  is  to  be  executed  for 
his  benefit;  the  principal,  therefore,  has  the  right  to  put  an  end  to 
the  agency  whenever  he  pleases,  and  the  agent  has  no  right  to  insist 
upon  acting,  when  the  confidence  at  first  reposed  in  him  is  with- 
drawn.-^ But  while  as  a  rule  the  principal  may  revoke  the  power 
of  his  agent  or  attorney  at  his  mere  pleasure  or  caprice,^  yet  where  an 
authority  or  power  is  coupled  with  an  interest,  or  where  it  is  given  for 
a  valuable  consideration,  or  where  it  is  part  of  a  security,  unless  there 
is  an  expressed  stipulation  that  it  shall  be  revocable,  it  is,  from  its 
very  nature  and  character,  in  contemplation  of  the  law,  irrevocable, 
whether  it  is  expressed  to  be  so  upon  the  face,  of  the  instrument  con- 
ferring the  authority  or  not  *  It  sometimes  happens  that  in  the  in- 
strument conferring  power  upon  an  agent,  the  agency  is  limited  to 
some  particular  object  and  for  some  specified  time.  In  such  cases, 
the  performance  of  the  object  of  the  agency,  or  the  expiration  of  the 
time  specified  in  the  instrument,  will,  without  any  special  act  on  the 
part  of  either  principal  or  attorney  in  fact,  revoke  the  power  of  attor- 
ney.'  Power  to  collect  and  distribute  money  is  not  revocable  after 
its  execution  by  collection  of  the  money.*  It  is  unquestioned  that, 
at  common  law,  notice  to  the  agent  is  essential  to  the  revocation  of 
a  power  of  attorney.^  And  the  rule  is  not  abrogated  by  a  statute  which 
merely  authorizes  the  recording  of  a  power  to  convey  lands,  and  pro- 
vides that,  if  recorded,  the  instrument  of  revocation  must  also  be 
recorded  to  be  valid ;  and,  therefore,  merely  recording  a  revocation  of 
a  recorded  power  without  notice  to  the  agent  does  not  revoke  his 
authority,*  though  there  seems  to  be  some  authority  to  the  contrary.' 

60.  Termination  by  Operation  of  Law. — A  power  of  attorney  will 
be  terminated  by  the  bankruptcy  or  insanity  of  either  principal  or 

18.  Note:  47  Am.  Dec.  344.  4.  Watson   v.   Bagaley,  12  Pa.   St. 

19.  Brookshire  v.  Brookshire,  30  N.   164,  51  Am.  Dec.  595. 

C.  74,  47  Am.  Dec.  341  and  note.  5.  Best  v.  Gunther,  125  Wis.  518, 

20.  Brookshire  v.  Brookshire,  30  N.   104  N.  W.  82,  918,  110  A.  S.  R.  851 
C.  74,  47  Am.  Dec.  341.  and   note,   1    L.R.A.(N.S.)    677   and 

1.  See  supra,  par.  8.  note. 

2.  Chapman  v.  Bates.  61  N.  J.  Eq.       6.  Best  v.   Gunther,  125  Wis.  518, 
668,  47  Atl.  638,  28  A.  S.  R.  459.  104  N.  W.  82,  918,  110  A.  S.  R.  861 

Note:  47  Am.  Dec.  344.  and  note,  1  L.R.A.(N.S.)  577. 

3.  Note:  47  Am.  Dec.  343.  7.  Note:  110  A.  S.  R.  864-865. 
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agent,  by  the  marriage  of  the  principal,  when  a  feme,  or  by  the  <Je- 
struction  of  the  subject  matter  of  the  agency.®  In  case  of  the  bank- 
ruptcy of  the  principal,  the  agent  is  divested  of  any  authority  as 
agent  touching  any  rights  of  property  of  which  the  principal  was 
divested  by  reason  of  his  bankruptcy.  The  reason  for  this  rule  is 
that  by  the  bankrupt<jy  the  principal  ceases  to  have  any  control  over 
the  property,  and  is  incapable  of  making  any  disposition  of  it  or  of 
passing  any  title  to  it;  the  agent  acts  only  for  the  principal  and  in 
his  name,  and  of  course  his  act  can  have  no  higher  validity  than  that 
of  the  principal,  and  since  his  has  none,  of  course  that  of  the  agent  has 
none;  or,  in  other  words,  his  power  is  by  operation  of  law  revoked.* 
Where  common  law  doctrines  still  govern,  the  marriage  of  a  feme 
sole  operates  as  a  revocation  of  the  authority  of  any  agent  who  has 
acted  for  her,  even  though  the  authority  has  been  conferred  by  deed. 
Not,  then,  being  able  to  convey  her  land  herself,  of  course  an  agent 
cannot  do  it  for  her.^^  Where  a  power  of  attorney  covers  several 
tracts  of  land,  and  a  judgment  ordering  its  cancellation  and  removal 
is  rendered  in  a  proceeding  to  remove  a  cloud  from  the  title  to  one 
of  the  tracts,  the  power  is  merely  canceled  in  so  far  as  it  affects  the 
land  referred  to  in  the  judgment,  and  it  remains  valid  as  between  the 
parties  and  as  to  other  lands  affected  thereby.^^ 

61.  Death  of  Principal  or  Agent. — A  power  of  attorney,  unless 
coupled  with  an  interest,^*  is  revoked  by  the  death  of  the  principal  ^* 
or  of  the  agent.^*  The  attorney  after  the  principal's  death  may  not 
complete  an  act  undertaken  for  the  benefit  of  the  principal  and 
intended  to  be  completed  in  the  latter's  lifetime.^*  And  a  provision 
that  death  shall  not  terminate  the  power  granted  is  of  no  force  or 
effect.  So  it  has  been  held  that  a  power  authorizing  a  sale  of  the 
ancestor's  land  for  the  purpose  of  division,  in  an  agreement  among 
heirs  at  law  for  the  settlement  of  the  estate,  is  revoked  by  the  death 
of  one  of  the  parties,  although  it  contains  a  provision  that  it  shall 
not  be  revoked  by  death,  and  authorizes  the  payment  of  the  salary 
and  expenses  of  the  agent  out  of  the  proceeds  of  the  property.^®  A 
contract  for  the  sale  of  lands,  when  executed  after  the  death  of  the 

8.  Note:  47  Am.  Dec.  343.  S.  W.  993,  107  A.  S.  R,  353;  Gale  v. 

9.  Note:  47  Am.  Dec.  346.  Tappan,  12  N.  H.  146,  37  Am.  Dec- 

10.  But  see  Eneu  v.  Clark,  2  Pa.  St.  194;  Smith  v.  Smith,  46  N.  C.  135,  59 
234,  44  Am.  Dec.  191.  Am.  Dec.  581;  Jenkins  v.  Atkins,  1 

Notes:  47  Am.  Dec.  347;  84  A.  S.  Humph.  (Tenn.)  294,  34  Am.  Dec. 
R.  771;  110  A.  S.  R.  861.  648. 

11.  Priddy  V.  Boice,  201  Mo.  309,       Note:  47  Am.  Dec.  345. 

99  S.  W.  1055,  119  A.  S.  R.  762,  9       14.  Note:  47  Am.  Dec.  345. 

Ann.  Cas.  874,  9  L.R.A.(N.S.)  718.  15.  Wash  v.  Wash,  189  Mo.  352,  87 

12.  See  infra,  par.  62.  S.  W.  993,  107  A.  S.  R.  353. 

IS.  Mills  V.  Smith,  193  Mass.  11,  78  16.  Weaver  v.  Richards,  144  Mich. 
N.  E.  765,  6  L.R.A.(N.S.)  865  and  395,  108  N.  W.  382,  6  L.R.A.(N.S.)' 
note;  Wash  v.  Wash,  189  Mo.  352,  87  855  and  note.  , 
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principal,  will  not  be  enforced,  although  the  parties  contracted  in 
ignorance  of  the  principal's  death.^^ 

62.  Power  Coupled  with  Interest. — ^To  impart  an  irrevocable  qual- 
ity to  a  power  of  attorney  in  the  absence  of  any  express  stipulation, 
and  as  the  result  of  legal  principles  alone,  there  must  coexist  with  the 
power  an  interest  in  the  thing  or  estate  to  be  disposed  of  or  managed 
under  the  power.*®  An  instance  of  frequent  occurrence  in  practice 
may  be  given  of  the  assignment  of  vessels  at  sea,  with  a  power  to  sell 
for  the  benefit  of  the  holder  of  the  power,  or  of  anybody  else  who  may 
have  advanced  money,  and  who  it  was  agreed  should  be  secured  in  that 
way.  So  where  securities  have  been  transferred  with  a  power  to  sell, 
and  generally,  it  is  said,  in  all  cases  of  property  pledged  for  the 
security  of  money,  where  there  is  an  accompanying  authority  to  sell 
to  reimburse  the  lender  or  creditor.*'  Power  of  attorney  which  pur- 
ports to  be  irrevocable,  and  which  authorizes  the  agent  to  draw  all 
moneys  which  shall  become  due  the  principal  on  a  specified  contract, 
and  which  appears  to  have  been  made  pursuant  to  an  understanding 
with  the  agent  to  furnish,  from  time  to  time,  all  moneys  necessary 
to  carry  on  the  work  under  such  contract  until  it  was  completed, 
gives  the  agent  an  interest  in  the  subject  matter,  and  therefore  is  not 
revoked  by  the  death  of  the  principal,  where  it  is  shown  to  have  been 
preceded  by  an  assignment  of  the  same  moneys  which  the  power  of 
attorney  authorized  the  agent  to  collect.*®  It  seems  to  be  generally 
conceded  that  the  interest  must  be  an  interest  in  the  thing  itself,  and 
must  be  created  by  the  instrument  creating  the  power,  and  that  if  it 
be  an  interest  only  in  that  which  is  to  be  produced  by  the  exercise  of 
the  power,  it  does  not  render  the  power  irrevocable.*  In  the  leading 
American  case  on  the  point  Mr.  Chief  Justice  Marshall  said:  "We 
hold  it  to  be  clear  that  the  interest  which  can  protect  a  power  after 
the  death  of  a  person  who  creates  it  must  be  an  interest  in  the  thing 
itself.  In  other  words,  the  power  must  be  ingrafted  on  an  estate  in 
the  thing.  The  w^ords  themselves  would  seem  to  import  this  meaning. 
'A  power  coupled  with  an  interest'  is  a  power  which  accompanies,  or 
is  connected  with,  an  interest.  The  power  and  the  interest  are  united 
in  the  same  person.  But,  if  we  are  to  understand  by  the  word  *inter- 
est'  an  interest  in  that  which  is  to  be  produced  by  the  exercise  of  the 
power,  then  they  are  never  united.    The  power,  to  produce  the  interest, 

17.  Smith  V.  Smith,  4G  N.  C.  135,  52  L.R.A.(N.S.)   255. 

59  Am.  Dec.  581;  Jenkins  v.  Atkins,  19.  Hartley^s    Appeal,    53    Pa.    St. 

1  Humph.   (Tenn.)   294,  34  Am.  Dec.  212,  91  Am.  Dec.  207. 

648.  20.  Norton   v.    Whitehead,   84    Cal. 

18.  Weaver  v.  Richards,  144  Mich.  263,  24  Pac.  154,  18  A.  S.  R.  172. 
395,  108  N.  W.  382,  6  L.R.A.(N.S.)  1.  Weaver  v.   Richards,  144  Mich. 
855;  Knapp  v.  Alvord,  10  Paige  (N.  395,  108  N.  W.  382,  6  L.R.A.(N.S.) 
Y.)  205,  40  Am.  Dec.  241;  McKellop  855. 

V.  Dewitz,  42  Okla.  220, 140  Pac.  1161, 
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must  b6  exercised,  and  by  its  exercise  is  extinguished."  •  Where  a 
tradesman  gives  his  agent  possession  and  control  of  his  property,  with 
a  written  power  of  attorney,  authorizing  him  to  take  the  entire  man- 
agement of  his  business,  and,  if  necessary,  to  sell  any  or  all  of  the 
property,  for  the  purpose  of  paying  certain  notes  indorsed  by  the  agent 
and  others,  the  power  of  sale,  being  coupled  with  the  agent's  interest 
as  indorser,  may  be  exercised  after  the  principal's  death.'  But  a 
power  of  attorney  to  collect  money  for  the  principal,  whereby  the 
agent  is  to  receive  ''one  half  of  the  net  proceeds  as  compensation,"  is 
not  a  power  coupled  with  an  interest  so  as  to  be  irrevocable.* 

VIII.  Nondisclosure  op  Principal 

Principal's  Liability 

63.  Generally. — For  most  purposes  the  contract  of  an  agent,  who 
deals  in  his  own  name  without  disclosing  that  of  his  principal,  is  the 
contract  of  the  principal.*  When  discovered  the  principal  may  be 
held  liable,  as  a  general  rule,*  unless  it  clearly  appears  that  the  con- 
tracting party  intended  to  give  exclusive  credit  to  the  agent. ^  For 
example,  where  a  broker  or  agent  purchases  goods,  without  disclosing 
his  principal,  the  principal,  when  discovered,  is  nevertheless  liable 
for  the  price.®    And  where  the  principal  claims  the  benefit  of  a  con- 

• 

2.  Hunt  v.  Rousmanier,  8  Wheat.  854,  Ann.  Cas.  1913D  643;  Beebee  ▼. 
174,  5  U.  S.  (L.  ed.)  589.  Robert,  12  Wend.  (N.  Y.)  413,  27  Am. 

3.  Knapp  v.  Alvord,  10  Paige  (N.  Dec.  132;  Smith  v.  Plummer,  5  Whart. 
Y.)  205,  40  Am.  Dec.  241.  (Pa.)  89,  34  Am.  Dec.  530;  Hubbard 

4.  Hartlev's  Appeal,  53  Pa.  St.  212,  v.  Tenbrook,  124  Pa.  St:  291,  16  Atl. 

91  Am.  Dec.  207.  817,  10  A.  S.  R.  585,  2  L.R.A.  823; 

5.  Violett  V.  Powell,  10  B.  Men.  Macon  Episcopal  Church  v.  Wiley,  2 
(Ky.)  347,  52  Am.  Dec.  548;  Kemp-  Hill  Eq.  (S.  C.)  584,  30  Am.  Dec.  386; 
ner  v.  Dillard,  100  Tex.  505, 101  S.  W.  Hcffron  v.  Pollard,  73  Tex.  96,  11  S. 
437,  123  A.  S.  R.  822.  W.  165,  15  A.  S.  R.  764;  Sanger  v. 

6.  Kams  v.  Olney,  80  Cal.  90,  22  Warren,  91  Tex.  472,  44  S.  W.  477, 
Pac.  57,  13  A.  S.  R.  101;  Parker  v.  66  A.  S.  R.  913;  Kempner  v.  DUlard, 
Otis,  130  Cal.  322,  62  Pac.  571,  927,  100  Tex.  505,  101  S.  W.  437,  123  A. 

92  A.  S.  R.  56;  Violett  v.  Powell,  10  S.  R.  822;  Waddill  v.  Sebree,  88  Va. 
B.  Men.  (Ky.)  347,  52  Am.  Dec.  548;  1012,  14  S.  E.  849.  29  A.  S.  R.  766. 
Hyde  v.  Wolf,  4  La.  234,  23  Am.  Dec.       7.  Taintor   v.   Prendergast,   3   Hill 
484;  Maxcy  Mfg.  Co.  v.  Bumham,  89  (N.  Y.)  72,  38  Am.  Dec.  618. 

Me.  538,  36  Atl.  1003,  56  A.  S.  R.  436;  Note:  2  L.R.A.  749. 
Henderson  v.  Mayhew,  2  Gill  (Md.)  After  a  person  dealing  with  an 
393,  41  Am.  Dec.  434;  Continental  agent  has  elected  whom  to  sue,  and 
Trust  Co.  V.  Baltimore  Refrigerating,  has  sued  either  the  agent  or  the  prin- 
etc,  Co.,  120  Md.  450,  87  Atl.  947,  46  cipal  to  judgment,  he  cannot  after  that 
L.R.A. (N.S.)  887  and  note  (principal  sue  the  other,  whether  the  suit  has  been 
of  a  bidder  at  a  judicial  sale) ;  Gay  v.  successful  or  not.  2  L.R.A.  812  note. 
Kelly,  109  Minn.  101,  123  N.  W.  295,  8.  Fradley  v.  Hyland,  37  Fed.  49, 
26  L.R.A.(N.S.)  742  and  note;  Mur-  2  L.R.A.  749;  Hvde  v.  Wolf,  4  La. 
phy  V.  Cane,  82  N.  J.  L.  557,  82  Atl.   234,  23  Am.  Dec.  484;  Beebe  v.  Robert, 
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tract  made  by  and  in  the  name  of  his  agent  he  becomes  liable  thereon 
to  the  same  extent  as  though  his  name  had  originally  appeared  as  a 
contracting  party.*  An  undisclosed  principal  whose  agent  purchased 
property  carrying  an  implied  warranty  of  quality  may  sue  for  breach 
of  the  warranty  where  the  property  has  been  delivered  by  the  seller 
and  paid  for  by  the  purchaser,  even  though  it  appears  that  the  seller 
would  not  have  sold  the  property  to  the  undisclosed  principal,  had  he 
known  that  he  was  the  real  purchaser.^®  If  the  alleged  principal 
denies  the  existence  of  the  relation  of  principal  and  agent,  the  party 
"who  seeks  to  enforce  the  contract  may  commence  an  action  against 
both,  in  order  to  ascertain  the  facts.^^  The  fact  that  an  agent  with 
power  to  sell  land  to  a  certain  person  fails  to  inform  his  principal 
of  the  fact,  known  to  him,  that  such  person  is  buying  for  another, 
will  not  relieve  the  principal  from  performing  the  contract.**  But  it 
has  been  held  that  if  one  conveys  land,  retaining  a  vendor's  lien 
thereon,  and  the  purchaser  conveys  it  to  a  third  person,  who  buys  for 
others,  and  assumes  the  payment  of  purchase  money  notes  given  to 
the  original  vendor,  such  other  persons  are  not  answerable  as  the 
undisclosed  principals  of  the  second  vendee  upon  his  contract  assum- 
ing the  payment  of  the  notes,  for  the  rule  governing  the  liability  of 
an  undisclosed  principal  does  not  apply  to  such  a  contract.*' 

64.  Written  Contracts;  Deeds  and  Negotiable  Instruments. — Writ- 
ten contracts,  excepting  instruments  under  seal  and  negotiable  in- 
struments, are  within  the  rule  that  permits  suit  to  be  brought  against 
the  undisclosed  principal.**  It  is  thoroughly  w-ell  established  that  a 
principal  may  be  charged  upon  a  written  parol  executory  contract 
entered  into  by  an  agent  in  his  own  name,  within  his  authority,  al- 
though the  name  of  the  principal  does  not  appear  in  the  instrument, 
and  was  not  disclosed,  and  the  party  dealing  with  the  agent  supposed 
that  he  was  acting  for  himself;  *^  and  this  doctrine  obtains  as  well  in 
respect  to  contracts  which  are  required  to  be  in  writing  as  to  those 
where  a  writing  is  not  essential  to  their  validity.*'  In  the  case  of 
contracts  in  writing  if  the  principal  is  not  disclosed  at  the  time  the 
contract  is  signed,  parol  evidence  is  admissible  to  show  the  agency  of 
the  signer,  and  to  charge  the  principal.*'    It  is  settled,  however,  that 

12  Wend.   (N.  Y.)  413,  27  Am.  Dec.  12.  Nicholson  v.  Dover,  145  N.  C. 

132;  Bacon  v.   Sondley,  3   Strob.  L.  18,  58  S.  E.  444, 13  L.R.A.(N.S.)  167. 

(S.  C.)  542,  51  Am.  Dec.  646.  13.  Sanger  v.  Warren,  91  Tex.  472, 

9.  Great  Lakes  Towing  Co.  v.  Mill  44  S.  W.  477,  66  A.  S.  R.  913. 
Transp.  Co.,  155  Fed.  11,  83  C.  C.  A.  14.  Kempner  v.   Dillard,  100   Tex. 
607,  22  L.R.A.(N.S.)  769.    See  infra,  505,  101  S.  W.  437,  123  A.  S.  R.  822. 
par.  111.  15.  Pease  v.  Pease,  35  Conn.  131,  95 

10.  Kelly    Asphalt    Co.    v.    Barber  Am.  Dec.  225;  Briggs  v.  Partridge,  64 
Asphalt  Pav.  Co.,  211  N.  Y.  68, 105  N.  N.  Y.  357,  21  Am.  Rep.  617. 

B.  88,  L.R.A.1915C  256  and  note.  16.  Briggs  v.  Partridge,  64  N.  Y. 

11.  Gay  v.   Kelly,   109   Minn.   101,   357,  21  Am.  Rep.  617. 

123  N.  W.  295,  26  L.R.A.(N.S.)  742.       17.  Byington  v.  Simpson,  134  Mass. 
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a  contract  under  seal  made  by  an  agent  will  not  bind  the  principal 
unless  made  in  the  name  of  the  principal;  *®  nor  is  it  competent  to 
introduce  extrinsic  evidence  to  disclose  the  principal's  identity.^^ 
However,  it  has  been  held  that  this  rule  denying  recovery  against  an 
undisclosed  principal  rests  upon  the  assumption  that  the  credit  is 
given  to  the  agent ;  and  that,  for  instance,  where  it  appears  that  it  was 
understood  by  all  the  parties  at  the  time  of  the  transaction  that  the 
principal  was  the  real  party  in  int-erest  although  he  procured  a  con- 
veyance to  be  taken  in  the  name  of  another  and  a  purchase  money 
mortgage  to  be  given  in  the  name  of  the  grantee,  the  principal  is  liable 
personally.-®  Indeed,  according  to  some  decisions,  the  rule  that  an 
undisclosed  principal,  when  subsequently  discovered,  may  be  held  lia- 
ble upon  a  contract  made  with  his  agent,  who,  at  the  time,  was  sup- 
posed to  be  acting  for  himself,  does  not  apply  to  a  conveyance  of  real 
estate,  whether  the  instrument  is  sealed  or  not.^  Again,  it  may  be 
stated  as  a  general  rule  that  an  undisclosed  principal  cannot  be  held 
liable  upon  a  negotiable  note  or  bill  of  exchange  signed  or  indorsed  by 
his  agent  alone,  as  each  party  taking  a  negotiable  instrument  contracts 
with  the  parties  who  upon  the  face  of  the  instrument  are  bound  for  its 
payment.^  And  parol  testimony  i3  inadmissible  to  charge  a  person  on 
negotiable  paper  where  neither  his  name,  nor  any  other  circumstance, 
appears  on  its  face  to  connect  him  with  it.'  According  to  some  de- 
cisions, however,  a  more  liberal  rule  obtains  as  to  unsolemn  instru- 
ments, especially  commercial  and  maritime  contracts.  In  such  cases, 
in  furtherance  of  public  policy  of  encouraging  trade,  if  it  can,  upon  the 
whole  instrument,  be  collected  that  the  true  object  and  intent  of  it  arc 
to  bind  principal,  and  not  merely  agent,  courts  will  adopt  that  con- 

169,   45   Am.   Rep.   314;    Heffron   v.  &   R.    (Pa.)    427,  9   Am.   Dec.   385; 

Pollard,  73  Tex.  96,  11  S.  W.  165,  15  Providence  v.  Miller,  11  R.  I.  272,  23 

A.  S.  R.  764;  Waddill  v.  Sebree,  88  Am.  Rep.  453;  Welsh  v.  Usher,  2  Hill 

Va.  1012,  14  S.  E.  849,  29  A.  S.  R.  Eq.  (S.  C.)  167,  29  Am.  Dee.  63. 

766.  Note :  Ann.  Cas.  1917A  687. 

18.  Henderson  v.  Martin,  19  Ark.  19.  Providence  v.  Miller,  11  R.  I. 

477,  70  Am.  Dec.  606;  Fisher  v.  Sal-  272,  23  Am.  Rep.  453. 

mon,  1  Cal.  413,  54  Am.  Dee.  297;  20.  Dexter    Horton    Nat.    Bank    v. 

Love  v.   Sierra  Nevada  Lake  Water,  Seattle   Homeseekers    Co.,   82   Wash. 

etc.,  Co.,  32   Cal.   639,  91  Am.   Dec.  480,  144  Pac.  691,  Ann.  Cas.  1917A 

602 ;  Merchants'  Bank  v.  Georgia  Cen-  685. 

tral  Bank,  1  Ga.  418,  44  Am.  Dec.  665 ;  1.  Sanger  v.  Warren,  91  Tex.  472, 

Van  Dyke  v.  Van  Dyke,  123  Ga.  686,  44  S.  W.  477,  66  A.  S.  R.  913. 

51  S.  E.  582,  3  Ann.  Cas.  978  and  2.  Van  Dyke  v.  Van  Dyke,  123  Ga. 

note;   Stinchfield  v.  Little,  1  Greenl.  686,  51  S.  E.  582,  3  Ann.  Cas.  978; 

(Me.)  231,  10  Am.  Dec.  65;  Andrews  New  York  Life  Ins.  Co.  v.  Martindale, 

V.  Estes,  11  Me.  267,  26  Am.  Dec.  521 ;  75  Kan.  142,  88  Pac.  559,  121  A.  S. 

Brinley  v.  Mann,  2  Cush.  (Mass.)  337,  R.  362,  12  Ann.  Cas.  677  and  note,  21 

48  Am.  Dec.  669;  Stone  v.  Wood,  7  L.R.A.(N.S.)     1045    and    note.      See 

Cow.  (N.  Y.)  453,  17  Am.  Dec.  529;  Bills  and  Notes,  vol.  3,  p.  1092  et 

Locke  V.  Alexander,  9  N.  C.  155,  11  seq. 

Am.  Dec.  750;  Bellas  v.  Hays,  5  Serg.  3.  Note:  21  L.R.A.(N.S.)  108L 
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struction  of  it,  however  informally  it  may  be  expressed.*  Further- 
more, when  a  person  employs  an  agent  to  purchase  land  for  him, 
ajQd  the  agent  purchases  in  his  own  name  on  terms  acquiesced  in  by 
such  undisclosed  principal,  including  the  payment  of  money  to  bind 
the  purchase,  to  be  forfeited  upon  default,  the  principal  is  bound,  and 
may  be  compelled  specifically  to  perform  the  contract  of  purchase; 
nor  will  the  forfeiture  of  the  earnest  money  paid  release  the  principal 
from  his  obligation  to  complete  the  purchase.* 

65.  Disclosure  of  Fact  of  Agency  but  Not  Identity  of  Principal. — 
Mere  knowledge  that  there  is  a  principal  will  not  destroy  the  right  of 
one  who  contracts  with  the  agent  to  hold  the  principal  liable  as  soon 
33  his  identity  is  discovered.*  Accordingly,  where  one  sells,  goods  to 
another,  who  informs  him  that  he  is  buying  as  agent  for  a  third,  but 
does  not  disclose  the  principal's  name,  and  the  seller  does  not  require 
the  name  nor  know  who  the  principal  is,  but  takes  the  agent's  note  for 
the  price,  he  may  still  elect  to  hold  the  principal.' 

66.  Contract  Negotiated  by  Principal  in  Name  of  Agent. — ^When 
a  principal,  for  the  purpose  of  transacting  business,  adopts  an  assumed 
name,  or  the  name  of  another,  or  of  his  agent,  he  is  bound  by  the 
contract  made  in  that  name.®  And  so  a  person  who  enters  into  a  con- 
tract with  another  and  causes  it  to  be  reduced  to  writing  in  the  name 
of  his  agent  may  be  identified  by  parol  evidence  as  the  real  party 
in  interest  and  thus  subjected  to  liability  thereon.  The  principal  has 
a  right  to  do  business  in  his  own  or  in  the  name  of  his  agent,  as 
he  may  think  proper  and  advisable,  and  parol  evidence  identifying 
him  as  the  real  party  in  interest  violates  to  no  greater  extent  the  rule 
against  varying  written  contracts  by  extrinsic  evidence  than  by  sub- 
jecting to  liability  an  unknown  and  unnamed  principal  by  similar 
means.* 

67.  Acts  beyond  Scope  of  Agent's  Authority. — The  rule  permitting 
suit  against  the  undisclosed  principal  does  not  apply  where  the  agent 
was  not  given  any  authority  to  act  as  principal,  and  it  is  not  shown 
that  the  principal  allowed  him  to  do  so  or  had  reason  to  suppose 

4.  Merchants'  Bank  v.  Georgia  Cen-   40  Am.  Rep.  174. 

tral  Bank,  1  Ga.  418,  44  Am.  Dec.  665 ;       8.  Kams  v.  Olney,  80  Cal.  90,  22 

Andrews  v.  Estes,  11  Me.  267,  26  Am.  Pac.  57,  13  A.  S.  R.  101;  Hartman  v. 

Dec.    521;    Rice    v.    Gove,    22    Pick.  Thompson,  104  Md.  389,  65  Atl.  117, 

(Mass.)   158,  33  Am.  Dec.  724.     See  10  Ann.  Gas.  92,  118  A.  S.  R.  422; 

Bills  and  Notes,  vol.  3,  p.  1093.  Scanlan  v.  Grimmer,  71  Minn.  351,  74 

5.  Waddill  v.  Sebree,  88  Va,  1012,  N.  W.  146,  70  A*  S.  R.  326;  Heffron 
14  S.  E.  849,  29  A.  S.  R.  766.  See  v.  Pollard,  73  Tex.  96,  11  S.  W.  165, 
Vendor  and  Purchaser.  15  A.  S.  R.  764. 

6.  Merrill  v.  Kenyon,  48  Conn.  314,  9.  Pleins  v.  Wachenheimer,  108 
40  Am.  R€p.  174;  Byington  v.  Sunp-  Minn.  342,  122  N.  W.  166,  133  A.  S. 
son,  134  Mass.  169,  45  Am.  Dec.  314.  R.  451. 

7.  Merrill  v.  Kenyon,  48  Conn.  314, 

^  893 


§  68  PRINCIPAL  AND  AGENT  21  R.  C.  L. 

« 
that  the  agent  was  acting  outside  of  the  authority  given.^®    Nor  is 

the  principal  liable,  according  to  excellent  authority,  where  it  appears 
that  the  agent  bought  contrary  to  his  instructions,  and  the  seller 
gave  credit  to  the  agent  supposing  him  to  be  the  only  principal,  and 
the  principal  has  in  the  mean  time  paid  the  agent.  And  so  where 
an  agent  authorized  to  purchase  supplies  for  the  use  of  his  principal, 
and  instructed  to  purchase  only  for  cash,  purchases  in  his  own  name, 
upon  credit,  of  a  seller  who  supposes  the  agent  to  be  buying  for  him- 
self only,  and  the  principal  pays  or  settles  with  the  agent  for  the 
supplies  in  good  faith,  supposing  that  the  agent  had  purchased  for 
cash  or  on  his  personal  credit,  he  is  not  liable  over  again  to  the  seller 
for  the  price  of  the  supplies.  The  rule  that  an  undisclosed  principal 
is  liable  on  contracts  made  by  his  agent  does  not  apply  in  cases  where 
the  agent  acted  contrary  to  his  instructions.*^  And  in  any  case  if  the 
activities  of  the  principal  have  enabled  the  agent  to  perpetrate  a  fraud 
or  obtain  an  advantage,  he  must  respond  to  the  person  with  whom  the 
agent  has  been  enabled  to  deal.**  Accordingly,  where  one  is  conduct- 
ing a  separate  business  in  his  own  name,  but  with  the  property  and 
as  the  agent  of  an  undisclosed  principal,  the  latter  cannot  escape  lia- 
bility for  goods  sold  the  former  by  a  secret  limitation  on  his  authority 
to  purchase,  A  man  conducting  an  apparently  prosperous  and  profita- 
ble business  obtains  credit  thereby,  and  his  creditors  have  a  right  to 
suppose  that  his  profits  go  into  his  assets  for  their  protection  in  case 
of  a  pinch  or  an  unfavorable  turn  in  the  business.  To  allow  an  undis- 
closed principal  to  absorb  the  profits,  and  then  when  the  pinch  comes, 
to  escape  responsibility  on  the  ground  of  orders  to  his  agent  not  to 
buy  on  credit,  would  be  a  plain  fraud  on  the  public.*' 

68.  Suit  against  Agent  as  Bar  to  Action  against  Principal. — Mr. 
Justice  Story  has  said  that  under  the  Roman  law,  though  a  creditor 
has  the  right  to  proceed  against  the  principal  as  well  as  against  his 
agent,  an  election  to  proceed  against  either  thereby  discharges  the 
other,  whereas  the  common  law  gives  an  election  to  sue  either,  and  a 
suit  against  one  does  not  preclude  him  from  maintaining  an  action 
against  the  other  unless  in  the  former  action  he  has  obtained  a  com- 
plete satisfaction  of  his  claim.  But  the  learned  author  cites  no  case 
in  support  of  his  statement  as  to  the  common  law,  and  in  fact  the 
proposition  which  he  lays  down  is  apparently  opposed  to  the  great 
weight  of  authority.**  The  generally  accepted  rule  seems  to  be  that 
when  the  agency  has  been  disclosed  before  suit  is  filed  a  judgment  ob- 
tained therein  against  the  agent,  although  unsatisfied,  is  a  bar  to  an 

• 

10.  Murphy  v.  Bamhard,  162  Mass.   infra,  par.   82. 

72,  38  N.  E.  29,  44  A.  S.  R.  340.  13.  Hubbard  v.  Tenbrook,  124  Pa. 

11.  Fradley  v.  Hyland,  37  Fed.  49,  St.  291,  16  Atl.  817,  10  A.  S.  R.  585, 
2  L.R.A.  749.  2  L.R.A.  823. 

12.  Murphy  v.  Bamhard,  162  Mass.  14.  Note :  8  Ann.  Cas.  1026. 
72,  38  N.  E.  29,  44  A.  S.  R.  340.    See 
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action  against  the  principal.^*  When,  however,  the  fact  that  an 
agency  existed  comes  to  the  knowledge  of  the  plaintiff  only  after 
he  has  obtained  the  judgment  against  the  agent,  if  there  has  been 
no  satisfaction  therein,  he  may  then  proceed  against  the  principal.^* 
In  some  jurisdictions  the  plaintiff  may  join  both  principal  and  agent 
in  one  action,  and  by  so  doing  it  cannot  be  said  that  there  has  been 
an  election  to  hold  the  principal  and  not  the  agent.  And  assuming 
that  the  plaintiflf  is  entitled  to  judgment  only  against  one  of  the  de- 
fendants and  that  he  must  elect  which  he  intends  to  hold,  he  cannot 
be  required  to  make  the  election  until  the  close  of  the  case.^' 

Agent's  Liability 

69.  Generally. — As  a  general  proposition  a  person  acting  as  agent 
for  another  is  personally  answerable,  if,  at  the  time  of  making  the 
contract  in  his  principal's  behalf,  he  failed  to  disclose  the  fact  of  his 
agency.^®  He  is  subject  to  all  the  liabilities,  express  or  implied,  created 
by  the  contract,  in  the  same  manner  as  if  he  were  the  principal 
in  interest.^®  If  he  would  avoid  personal  liability,  the  duty  is  on  him 
to  disclose  his  principal,  and  not  on  the  party  with  whom  he  deals  to 
discover  him.*®  The  other  party  to  the  contract  may  proceed  against 
the  agent  or  against  the  principal.^  If,  for  example,  a  person  sells 
goods,  believing  he  is  dealing  with  a  principal,  but  finds  the  person 
is  but  an  agent  for  a  third  party,  he  may  recox-er  the  purchase  money 
from  either  principal  or  agent.*  And,  according  to  the  weight  of 
authority,  the  agent  and  principal  may  be  joined  as  defendants.* 

70.  Written  Contracts. — ^Where  the  contract  is  in  writing  it  is 
the  developed  intent  of  the  parties  that  is  to  be  given  effect.*    When  a 

'  15.  Clealand    v.    Walker,    11    Ala.  128  N.  W.  583,  Ann.  Cas.  1913B  570 ; 

1058,  46  Am.  Dec.  238 ;  Lindquist  v.  Shuey  v.  Adair,  18  Wash.  188,  53  Par. 

Dickson,   98   Minn.   369,  107   N.   W.  388,  63  A.  S.  R.  879,  39  L.R.A.  473. 
958,  8  Ann.   Cas.   1024  and  note,  6       One  who  performs  services  at  the 

L.R.A.(N.S.)  729  and  note.  request  of  an  agent,  who  fails  to  dis- 

Note:   2  L.R.A.   812.  close  his  principal  for  whom  the  re- 

16.  Lindquist  v.  Dickson,  98  Minn,  quest  is  made,  may  recover  of  the 
369,  107  N.  W.  958,  8  Ann.  Cas.  1024  agent  therefor.  Curtis  v.  Miller,  73 
andnote,  6L.R.A.(N.S.)  729  and  note.  W.  Va.  481,  80  S.  E.  774,  50  L.R.A. 

17.  Note:   8  Ann.   Cas.   1027.  (N.S.)  601. 

18.  Morris  v.  Malone,  200  111.  132,  19.  Amans  v.  Campbell,  70  Minn. 
66  N.  E.  704,  93  A.  S.  R.  180;  Welch  493,  73  N.  W.  506,  68  A.  S.  R.  547. 
v.  Goodwin,  123  Mass.  71,  25  Am.  20.  Curtis  v.  Miller,  73  W.  Va.  481, 
Rep.  24;  Amans  v.  Campbell,  70  Minn.  80  S.  E.  774,  50  L.R.A.(N.S.)  601. 
493,  73  N.  W.  506,  68  A.  S.  R.  547;  1.  Gay  v.  Kelley,  109  Minn.  101, 
Codding  v.  Munson,  52  Neb.  580,  72  123  N.  W.  295,  26  L.R.A.(N.S.)  742 
N.  W.  846,  66  A.  S.  R.  524;  Cobb  v.  and  note. 

Knapp,  71  N.  Y.  348,  27  Am.  Rep.       2.  Bacon  v.  Sondley,  3  Strob.  L.  (S. 
51;  Argersinger  v.  MacNaughton,  114  C.)  542,  51  Am.  Dec.  646. 
N.  Y.  536,  21  N.  E.  1022,  11  A.  S.  R.       3.  Note:  26  L.R.A. (N.S.)   743. 
687;  Cockran  v.  Rice,  26  S.  D.  393,       4.  See  Contracts,  vol.  6,  p.  876. 
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principal  is  disclosed,  and  his  agent  is  known  to  be  acting  for  him, 
the  agent,  in  the  absence  of  any  provision  to  that  effect,  is  not  per- 
sonally liable,^  and  conversely  where  no  principal  is  disclosed  either 
in  the  contract  or  its  signature,  and  there  is  no  evidence  of  the  agency, 
the  agent  signing  is  personally  liable.®  If  the  agent  contracts  in  his 
own  name  he  cannot  escape  liability  on  the  plea  that  he  acted  only 
as  agent  of  another.'  Nor  is  it  permissible  to  introduce  parol  evidence 
to  show,  with  a  view  of  exonerating  him,  that  he  disclosed  his  agency, 
and  mentioned  the  name  of  his  principal  at  the  time  the  contract 
was  executed.®  So  it  is  held  that  persons  who  execute  a  contract  of 
sale  as  apparent  principals  will  not  be  permitted  to  show  by  parol 
evidence  that  they  were  acting  as  agents  of  another,  when  sued  on 
a  w^arranty  implied  by  such  contract.*  And  so  an  auctioneer  who  lists 
property  which  he  has  for  sale  and,  after  acceptance  of  a  bid,  delivers 
a  written  contract  of  sale  signed  in  his  own  name,  is  personally  bound 
for  the  fulfilment  of  the  contract,  and  cannot  compel  the  purchaser 
to  look  to  an  undisclosed  principal  therefor.^^  But  it  has  been  held 
that  an  agent  may  show,  in  order  to  relieve  himself  from  liability  upon 
nn  apparent  written  contract  binding  him,  that  it  was  agreed,  by  all 
the  parties,  when  it  was  signed  that  it  should  not  take  effect  as  a 
contract,  and  that  the  real  contract  was  an  unwritten  one,  which 
bound  only  his  principal.^^ 

71.  Knowledge  of  Agency  and  Identity  of  Principal. — Although 
a  person  entering  into  a  contract  is  known  to  the  other  contracting 
party  to  be  an  agent  merely,  he  may,  nevertheless,  be  held  liable,  if 
the  identity  of  the  principal  be  not  disclosed.^*     Thus  where  it 

5.  Gordon  v.  Brinton,  55  Wash.  568,  8.  Nash  v.  Towne,  5  Wall.  689, 
104  Pac.  832,  133  A.  S.  R.  1038.  See  18  U.  S.  (L.  ed.)  527;  Bulwinkle 
supra,  par.  26.  v.  Cramer,  27  S.  C.  376,  3  S.  E.  776, 

6.  Neely  v.  State,  60  Ark.  66,  28  S.  13  A.  S.  R.  645 ;  Heffron  v.  Pollard, 
W.  800,  46  A.  S.  R.  148,  27  L.R.A.  73  Tex.  96,  11  S.  W.  165,  15  A.  S.  K. 
503;  Simonds  v.  Heard,  23  Pick.  764;  Shiiey  v.  Adair,  18  Wash.  188,  51 
(Mass.)  120,  34  Am.  Dec.  41;  Brad-  Pac.  388,  63  A.  S.  R.  879,  39  L.R.A. 
ley  V.  Poole,  98  Mass.  169,  93  Am.  Dec.  473. 

144;  Rochester  Bank  v.  Monteath,  1  9-  BulwinMe  v.   Cramer,  27   S.    a 

Denio  (N.  Y.)  402,  43  Am.  Dec.  681;  376,  3  S.  E.  776,  13  A.  S.  R.  645. 

Holt  V.  Ross,  54  N.  Y.  472,  13  Am.  10.  Meyer  v.  Redmond,  205  N.  Y. 

R^p.  615;  Meyer  v.  Redmond,  205  N.  478,  98  N.  E.  906,  41  L.RA.(N.S.) 

Y.  478.  98  N.  E.  906,  41  L.R.A.(N.S.)  675. 

675;  Heffron  v.  Pollard,  73  Tex.  96,  H-  Heffron  v.  Pollard,  73  Tex,  96, 

11  S.  W.  165, 15  A.  S.  R.  764;  Gordon  H  S.  W.  165,  15  A.  S.  R.  764. 

V.   Brinton,  55   Wash.   568,  104  Pac.  12.  Henderson  v.   Martin,  19   Ark. 

832,  133  A.  S.  R.  1038.  477,  70  Am.  Dec.  606;  Newhall  v.  Dun- 

•   Note:  2  L.R.A.  811,  812.  J^P'  ^%^^'  ^^^^  ?1  Am  Dec.  45;  Bax- 

'  ter  V.  Duren,  29  Me.  434,  50  Am.  Dec, 

See  supra,  par.  27.  602;    Merriam    v.    Wolcott,    3    AUen 

7.  Stewart  v.  Postal  Tel.-Cable  Co.,  (Mass.)  258,  80  Am.  Dec.  69;  Arger. 
131  Ga.  31,  61  S.  E.  1045,  127  A.  S.  singer  v.  MacNaughton,  114  N.  Y.  535, 
R.  205, 18  L.R.A.(N.S.)  692.  21  N.  E.  1022,  11  A.  S.  B.  687;  M#. 
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appeared  that  a  contract  for  the  sale  of  machinery  was  signed  by  the 
sellers  in  their  own  names — there  being  nothing  on  the  face  of  the 
contract  to  show  that  they  were  acting  as  agents — and  that  the  agree- 
ment was  acted  on  by  the  parties,  it  was  held  that  the  sellers  were 
personally  bound  and  could  not  escape  liability  on  the  ground  that 
they  were  merely  agents,  although  the  buyer  stated  that  he  supposed 
them  to  be  agents  but  did  not  deal  with  them  in  that  capacity.  ^^  In 
another  case  it  appeared  that  the  defendant  called  upon  one  of  several 
partners  to  purchase  hay,  saying  that  he  was  purchasing  as  agent  for 
another.  The  partner  told  him  he  was  not  ready  to  sell  or  contract 
hay  at  that  time ;  that  it  was  not  all  cut.  The  agent  left,  saying  that 
he  would  call  again.  He  called  again  four  weeks  later,  when  the 
first  mentioned  partner  was  absent,  and  purchased  the  hay  from  an- 
other partner,  without  disclosing  his  agency.  The  court  held  that  he 
was  personally  liable.**  But  after  the  identity  of  the  principal  is 
disclosed  the  agent  ceases  to  be  personally  liable  on  the  contract.** 
It  becomes  a  very  close  question  at  times  whether  the  facts  were  such 
as  to  impute  knowledge  of  the  principal's  existence  and  identity.  It 
has  been  held  that  when  an  agent  of  a  corporation,  without  expressly 
binding  himself,  requests  an  architect  to  prepare  plans  and  specifica- 
tions for  a  college  building,  the  latter  knowing  such  building  to  be 
intended  for  a  public,  and  not  for  a  private,  purpose,  and  being  aware 
of  circumstances,  which,  if  inquired  into,  would  have  developed  a  re- 
sponsible principal,  such  agent  will  not  be  personally  bound  for  serv- 
ices rendered  in  the  preparation  of  such  plans  and  specifications.** 
But  where  it  appeared  that  a  person  named  0.  H.  Campbell,  having 
the  exclusive  and  entire  management  and  control  of  a  business,  em- 
ployed another  to  perform  services,  the  court  held  that  his  mere  use, 
m  making  the  contract,  of  the  name  of  "Campbell  &  Co.,"  without 
indicating,  in  any  other  way,  that  he  did  so  as  agent  for  another 
person  or  firm  doing  business  by  that  name,  did  not  amount  to  a 
disclosure  of  his  agency  for  his  wife,  Delia  Campbell,  doing  business 
under  the  name  of  "Campbell  &  Co."  *' 

Liability  of  Person  Dealing  with  Agent 

72.  Principal's  Right  to  Maintain  Action  Generally. — ^W^hen  an 
agent  makes  a  contract  for  his  principal,  but  conceals  the  fact  that 

Clure  V.  Central  Trust  Co.,  165  N.  Y.  14.  Baldwin  v.  Leonard,  39  Vt.  260, 

108,  68  N.   E.  777,  53  L.R. A.   153 ;  94  Am.  Dec.  324. 

Siler  V.  Perkins,  126  Tenn.  380,  149  15.  Braekenridge    v.     Claridge,    91 

S.  W.  1060,  47  L.R.A.(N.S.)  232  and  Tex.  527,  44  S.  W.  819,  43  L.R.A.  593. 

note;    Braekenridge    v.    Claridge,    91  16.  Johnson  v.  Armstrong,  83  Tex. 

Tex.  527,  44  S.  W.  819,  43  L.R.A.  593.  325, 18  S.  W.  594,  29  A.  S.  R.  648. 

Note:  2  L.R.A.  812.  17.  Amans  v.   Campbell,  70   Minn. 

13.  Gordon   v.    Brinton,   55   Wash.  493,  73  N.  W.  506,  68  A.  S.  R.  547. 
568,  104  Pac.  832,  133  A.  S.  R.  1038. 
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he  is  an  ag^nt,  contracting  as  if  he  were  principal,  the  principal 
may  at  any  time  appear  in  his  true  character,  and  claim  all  the  benefits 
of  the  contract  from  the  other  contracting  party,  so  far  as  he  can 
do  so  without  injury  to  that  other  by  the  substitution  of  himself  for 
his  agent.^®  Accordingly,  it  has  been  held  that  an  undisclosed  princi- 
pal may  sue  by  virtue  of  a  contract  made  by  his  agent  for  the  trana- 
mission  of  a  telegraphic  message.^*  And  upon  a  sale  of  personalty 
by  parol,  title  may  vest  in  on  undisclosed  principal  for  whom  the 
apparent  purchaser  is  negotiating  as  agent,  and  the  principal,  though 
unknown  to  the  seller,  may  vindicate  by  suit  in  his  own  name  his 
rights  in  the  property.*®  Where,  however,  the  contract  is  one  under 
seal,  the  rule  of  the  common  law  requires  that  suit  be  instituted  in 
the  name  of  the  agent.^  Extrinsic  evidence  is  admissible  to  prove  that 
one  who  signed  a  contract  in  his  own  name  did  so  as  the  agent  of 
another  person  or  of  a  corporation.^  And  the  weight  of  authority, 
it  seems,  sustains  the  proposition  that  in  case  of  a  memorandum 
within  the  statute  of  frauds,  where  the  name  of  the  agent  only  appears, 
it  may  be  shown  by  parol  who  the  principal  is,  in  support  of  an  action 

18.  Powell  V.  Wade,  109  Ala.  95,  19  ic  Tyre  Co.  v.  Selfridge  &  Co.,  lim- 
So.  500,  55  A.  S.  R.  915;  Ruiz  v.  Nor-  ited  (1915)  A.  C.  847,  Ann.  Cas.  1915D 
ton,  4   Cal.   355,   60   Am.   Dec.   618;  714  and  note. 

Watertown  Steam-Engine  Co.  v.  Palm-  19.  Western  Union  Tel.  Co.  v. 
er,  84  Ga.  368,  10  S.  E.  969,  20  A.  S.  Schriver,  141  Fed.  538,  72  C.  C.  A. 
R.  368;  Allen  V.Thomas,  3  Mete.  (Ky.)  596,  4  L.R.A.(N.S.)  678  and  note; 
198,  77  Am.  Dec.  169;  Machias  Hotel  Western  Union  Tel.  Co.  v.  Northcutt, 
Co.  V.  Coyle,  35  Me.  405,  58  Am.  Dee.  158  Ala.  539,  48  So.  553,  132  A.  S.  R. 
712;  Kingsley  v.  Siebrecht,  92  Me.  23,  38;  Seifert  v.  Western  Union  Tel.  Co., 
42  Atl.  249,  69  A.  S.  R.  486;  Hunter  129  Ga.  181,  58  S.  E.  699,  121  A.  S. 
V.  Giddings,  97  Mass.  41,  93  Am.  Dec.  R.  210,  11  L.R.A.(N.S.)  1149;  Wells 
54;  Winchester  v.  Howard,  97  Mass.  v.  Western  Union  Tel.  Co.,  144  la.  605, 
303,  93  Am.  Dec.  93;  Jones  v.  Wil-  123  N.  W.  371,  138  A.  S.  R.  317,  24 
Hams,  139  Mo.  1,  39  S.  W.  486,  40  S.  L.R.A.(N.S.)  1045  and  note. 
W.  353,  61  A.  S.  R.  436,  37  L.R.A.  20.  Gushing  v.  Rice,  46  Me.  303,  71 
682;  Nicholson  v.  Dover,  145  N.  C.  18,  Am.  Dec.  579;  Tainter  v.  Lombard,  53 
58  S.  E.  444,  13  L.R.A. (N.S.)  167;  Me.  369,  87  Am.  Dec.  552. 
Gilpin  V.  Howell,  5  Pa.  St.  41,  45  Am.  1.  Cocke  v.  Dickens,  4  Yerg.  (Tenn.) 
Dec.  720;  Farmers',  etc.,  Nat.  Bank  v.  29,  26  Am.  Dec.  214;  O'liver  Refining 
King,  57  Pa.  St.  202,  98  Am.  Dec.  215 ;  Co.  v.  Portsmouth  Cotton  Oil  Refining 
Battery  v.  Lunt,  30  R.  I.  1,  73  Atl.  Corp.,  109  Va.  513,  64  S.  E.  56,  132 
353,  136  A.  S.  R.  926;  Kempner  v.  A.  S.  R.  924. 

Dillard,  100  Tex.  505,  101  S.  W.  437,  2.  Powell  v.  Wade,  109  Ala.  95,  19 
123  A.  S.  R.  822;  OUver  Refining  Co.  So.  600,  55  A.  S.  R.  915;  Jones  v. 
Y.  Portsmouth  Cotton  Oil  Refining  AVilliams,  139  Mo.  1,  39  S.  W.  486,  40 
Corp.,  109  Va.  513,  64  S.  E.  56,  132  S.  W.  353,  61  A.  S.  R.  436,  37  L.R.A. 
A.  S.  R.  924.  682;  Waddill  v.  Sebree,  88  Va.  1012, 

But  it  is  held  that  an  undisclosed  14  S.  E.  849,  29  A.  S.  R.  766;  Deitz 
principal   cannot   enforce   a   contract  v.  Providence- Washington  Ins.  Co.,  31 
made  by  an  agent  when  the  considera-  W.  Va.  851,  8  S.  E.  616,  13  A.  S.  R. 
tion  moves  from  the  agent  and  not  909. 
from  the  principal.    Dunlop  Pneumat- 
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— »—    

by  the  latter.'  A  complaint  to  enforce  a  contract  on  behalf  of  an 
undisclosed  principal  need  not  state  that  the  contract  was  made 
through  the  agent.^  The  burden  of  proof  is  upon  the  principal  to 
show  the  agency,  and  that,  in  making  the  contract,  the  agent  was 
acting  for  him.* 

73.  Contract  Involving  Trust  or  Confidence  in  Agent. — As  a  gen- 
eral rule,  the  principal,  though  undisclosed,  is  invested  by  the  author- 
ized act  of  the  agent,  jFor  the  benefit  and  advantage  of  the  principal, 
with  every  right  and  burdened  with  every  liability  arising  out  of  or 
pertaining  to  the  contract  as  perfectly  as  if  the  principal  had,  in  his 
own  name  and  person,  made  the  contract.  Where,  however,  a  contract 
involves  elements  of  personal  trust  ana  confidence  as  a  consideration 
moving  from  an  agent  of  an  undisclosed  principal,  contracting  in  his 
own  name,  to  the  other  party  to  the  contract,  the  principal,  while  the 
contract  remains  executory,  cannot,  against  the  resistance  of  the  other 
party,  enforce  it,  either  to  compel  performance  by  the  other  party  or 
to  recover  damages  for  a  breach.*  The  reason  for  this  exception  is 
manifest.  If  the  party  contracting  without  knowledge  of  the  agency 
were  bound  to  take  the  service  or  conveyance  or  property  from  the 
undisclosed  principal,  the  well  recognized  rule  that  one  may  deter- 
mine for  himself  with  whom  he  will  deal,  with  whom  he  will  contract, 
would  be  directly  infracted;  and  the  elements  of  the  contract  reason- 
ably attributable  to  personal  confidence  and  trust,  including  the 
financial  responsibility  of  the  agent,  with  whom  he  alone  deals  as 
principal,  would  be  stricken  of  force  to  which  under  all  principles  of 
substantial  justice  and  right  the  relying  party  is  entitled  to  the 
benefit.  Of  course  it  follows  that  for  a  failure  or  refusal,  by  the  party 
dealing  with  the  agent,  to  perform  the  contract,  which  was  in  reality, 
but  unknown  to  be,  the  undertaking  of  an  undisclosed  principal  and 
not  the  undertaking  of  the  individual  with  whom  made,  the  recal- 
citrant party  cannot  be  mulcted  in  damages  by  the  developed  princi- 
pal.' Where,  however,  a  contract  made  by  a  third  party  in  considera- 
tion of  the  personal  character,  ability,  or  skill  of  the  agent  has  been 
fully  performed  by  the  latter,  or  if  performance  by  the  principal  has 
been  accepted,  there  would  seem  to  be  no  reason  why  the  undisclosed 

3.  Kingsley  v.  Siebrecht,  92  Me.  23,  Ann.  Gas.  237  and  note,  13  L.R.A. 
42  Atl.  249,  69  A.  S.  R.  486.  (N.S.)  156;  Shields  v.  Coyne,  148  la. 

4.  Levy  V.Nevada-California-Oregon  813,  127  N.  W.  63,  Ann.  Gas.  1912G 
R.  Go.,  81  Ore.  673,  160  Pac.  808,  905  and  note,  29  L.R.A.(N.S.)  472; 
L.R.A.1917B  564.  Winchester  v.  Howard,  97  Mass.  303, 

5.  Powell  V.  Wade,  109  Ala.  95,  19  93  Am.  Dec.  93.    See  infra,  par.  75. 
So.  500,  55  A.  S.  R.  915.  7.  Birmingham  Matinee  Club  v.  Mc- 

6.  Birmingham  Matinee  Glub  v.  Mc-  Garty,  152  Ala.  571,  44  So.  642,  15 
Carty,  152  Ala.  571,  44  So.  642,  35  Ann.  Gas.  237,  13  L.R.A.(N.S.)   156. 
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principal  should  not  be  entitled  to  enforce,  by  an  action  against  the 
third  party,  the  performance  by  him  of  his  part  of  the  contract.® 

74.  Contract  Made  for  Benefit  of  Others  as  Well  as  Principal.— 
While  the  authorities  axe  by  no  means  harmonious  on  the  point,* 
the  prevailing  view  seems  to  be  that  the  undisclosed  principal  may 
maintain  an  action  against  one  who  has  contracted  with  his  agent, 
only  when  he  has  the  entire  beneficial  interest  under  the  contract, 
or  when  the  contract  is  severable  and  equivalent  to  a  series  of  separate 
and  distinct  contracts;  and  that  when  the  principal  is  not  the  sole 
party  in  interest  he  may  not  maintain  suit.**^  And  so  it  is  held  that 
an  undisclosed  principal  has  no  right  to  sue  on  a  contract  made  by 
an  agent  for  the  benefit  of  that  principal  and  other  undisclosed  prin- 
cipals, where  the  contract  is  not  severable  but  consists  of  orders  given 
by  the  several  principals  and  "lumped"  together  by  the  agent  in  mak- 
ing the  contract.^* 

75.  Executory  or  Unperformed  Contracts. — ^It  is  good  sense,  as  well 
as  sound  law,  that  in  case  of  a  purely  executory  contract,  a  party 
dealing  with  another  as  principal,  though  in  fact  he  is  agent,  is 
not  compellable,  at  all  events,  to  accept  performance  from  the  undis- 
closed principal,  when  discovered,  though  he  may  do  so.  He  may 
well  say:  "This  is  not  the  contract  I  made."  **  "A  party  has  a  right 
to  select  and  determine  .with  whom  he  will  contract,  and  cannot 
have  another  person  thrust  upon  him  without  his  consent.  It  may 
be  of  importance  to  him  who  performs  the  contract;  .  .  .  he  may 
contract  with  whom  he  pleases,  and  the  sufiiciency  of  his  reasons  for 
so  doing  cannot  be  inquired  into."  **  Were  such  reasons  open  to 
inquiry,  it  is  eaijy  to  see  that  one  might  be  willing  to  take  the  warran- 
ties of  one  person  in  a  deed  when  he  would  not  take  those  of  another.** 
It  is  held  in  accordance  with  this  rule  that  where  one  has  contracted 
to  take  a  deed  with  covenants  of  warranty  from  the  ostensible  owner 
of  land,  who  is  really  only  an  agent,  he  is  not  obliged  to  accept  a  deed 
from  the  principal  when  disclosed.*^ 

76.  Payment  to  Agent  without  Notice  of  Agency. — Payment  to  the 
agent  of  an  obligation  incurred  in  the  belief  that  the  obligee  is  acting 
in  his  own  behalf  and  not  in  a  representative  capacity  constitutes  a 
discharge  thereof,  when  made  without  notice  of  the  fact  of  agency.^* 

S.  Note:  15  Ann.  Cas.  239.  471,  75  Atl.  43,  134  A.  S.  R.  582. 

9.  Note :  13  Ann.  Cas.  956.  13.  Boston   Ice   Co.  v.   Potter,   123 

10.  Roosevelt  v.  Doherty,  129  Mass.   Mass.  28,  25  Am.  Rep.  9. 

301,    37    Am.    R^p.    356;    Midwood's  14.  Pancoast  v.  Dinsmore,  105  Me. 

Sons  Co.  V.  Alaska-Portland  Packers'  471,  75  Atl.  43,  134  A.  S.  R.  582. 

Ass  n,  28  R.  I.  303,  67  AtL  61, 13  Ann.  16.  Pancoast  v.  Dinsmore,  105  Me. 

Cas.  954  and  note.  471,  75  Atl.  43,  134  A.  S.  R.  582. 

11.  Midwood's  Sons  Co.  v.  Alaska-  16.  Copeland  v.  Touchstone,  16  Al^^. 
Portland  Packers'  Ass'n,  28  R.  I.  303,  333,  50  Am.  Dec.  181. 

67  Atl.  61,  13  Ann.  Cas.  954.  Note:   28  L.R.A.(N.S.)   230. 

12.  Pancoast  v.  Dinsmore,  105  Me. 
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For  example,  payment  to  a  journeyman  discharges  any  obligation 
to  pay  the  master  for  work  done  by  him,  where  the  contract  was  made 
with  such  journeyman  supposing  him  to  be  the  principal,  and  pay- 
ment was  made  without  notice  of  any  claim  of  a  master.*' 

77.  Defenses  Available  against  Principal. — Where  an  agent  con- 
tracts with  a  third  person,  without  disclosing  that  he  is  acting  for 
a  principal,  and  the  third  person  supposes  that  the  agent  is  the  real 
party  in  interest,  and  is  not  chargeable  with  notice  of  the  existence 
of  the  principal,  and  such  principal  sues  the  third  person  on  the  con- 
tract, he  must  accept  the  contract  as  it  was  made  by  the  agent  and  the 
third  party,  subject  to  all  the  burdens  and  conditions  attached 
thereto.*®  The  person  thus  contracting  with  the  agent  is  entitled 
to  set  up  against  the  principal,  who  sues  on  the  contract,  any  defenses 
and  equities  which  he  could  have  set  up  against  the  agent,  had  the 
latter  been  in  reality  the  principal,  suing  on  his  own  behalf.*®  The 
reason  on  which  this  rule  is  said  to  be  based  is  that  the  principal, 
by  permitting  the  agent  to  contract  in  his  own  name  without  disclos- 
ing the  agency,  has  enabled  him  to  perpetrate  a  fraud  upon  third 
persons,  and  thus  the  rule  applies  that  where  one  of  two  innocent  per- 
sons must  suffer  from  the  fraud  of  a  third  person,  the  loss  should  fall 
upon  the  person  whose  act  or  negligence  enabled  the  fraud  to  be  com- 
mitted.-® If  the  owner  of  goods  intrusts  them  to  an  agent,  with  au- 
thority to  sell  in  his  own  name,  without  disclosing  the  name  of  his 
principal,  and  the  agent  so  sells,  to  one  who  knows  nothing  of  any 
principal,  but  honestly  believes  that  the  agent  is  selling  on  his  own 
account,  he  may  set  off  any  demand  he  may  have  on  the  agent  against 
a  demand  for  the  goods  made  by  the  principal.*  If,  for  example,  the 
purchaser  of  coal  does  not  know,  and  has  not  good  reason  to  know, 
that  he  is  dealing  with  the  agent  of  the  owner,  he  is  justified  in  treat- 
ing the  agent  as  owner,  and  in  a  suit  by  the  owner  for  the  purchase 
price  is  entitled  to  credit  thereon  for  the  amount  of  loss  by  said  pur- 
chaser sustained  on  the  sale  of  a  suit  of  clothes,  agreed  by  the  agent 
to  be  by  him  received  in  part  payment  therefor,  but  which  was  not 

17.  Copeland  v.  Touchstone,  16  Ala.   note;  Belfield  v.  National  Supply  Co., 
333,  50  Am.  Dec.  181.  189  Pa.  St.  189,  42  Atl.  131,  69  A.  S. 

18.  Note:  28  L.R.A.(N.S.)  227.  R.  799. 

19.  Gardner  v.  Allen,  6  Ala.  187,  41       Note:  L.R.A.1916A  1213-1215. 
Am.  Dec.  45 ;  Frazier  v.  Poindexter,  78       20.  Note :  8  Ann.  Cas.  555. 

Ark.  241,  95  S.  W.  464,  115  A.  S.  R.  1.  Gardner  v.  Allen,  6  Ala.  187,  41 
33,  8  Ann.  Gas.  552  and  note;  Ruiz  v.  Am.  Dec.  45;  Tutt  v.  Brown,  5  Litt. 
Norton,  4  Gal.  355,  60  Am.  Dec.  618;  (Ky.)  1,  15  Am.  Dec.  33;  Baxter  v. 
Hayes  v.  Gampbell,  55  Gal.  421,  36  Sherman,  73  Minn.  434,  76  N.  W.  211, 
Am.  Rep.  43;  Rosser  v.  Darden,  82  72  A.  S.  R.  631;  Bemshouse  v.  Abbott, 
Ga.  219,  7  S.  E.  919,  14  A.  S.  R.  152;  45  N.  J.  L.  531,  46  Am.  Rep.  789. 
Eldridge  v.  Finnegar,  25  Okla.  28,  105  Notes:  28  L.R.A.(N.S.)  229;  L.R.A. 
Pac.   334,   28   L.R.A. (N.S.)    227   and  1916A  1214,  1215. 
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delivered,  on  account  of  said  agent's  death.*  This  rule  applies  not 
only  to  the  sale  of  goods,  but  as  well  to  other  contracts  where  the 
agent  is  authorized  to  collect  money  for  his  undisclosed  principal.* 
Where  a  person  has  accepted  from  an  agent  notes  for  collection  under 
an  agreement  to  pay  the  money  to  a  third  person  when  collected, 
he  has  no  right  to  apply  the  money  to  a  debt  due  him  by  the  agent 
and  to  refuse  to  pay  it  to  the  third  person  who  is  the  agent's  prin- 
cipal, even  though  when  he  made  the  agreement  he  had  no  information 
of  the  agency  and  believed  that  the  notes  belonged  to  the  agent.*  But 
if  the  person  contracting  with  the  agent  knew  or  had  reason  to  believe 
that  he  was  dealing  with  one  who  was  an  agent  for  some  third  per- 
son, he  cannot  successfully  plead  a  payment,  set-ofif,  or  other  defense. 
He  must,  in  order  to  be  protected,  be  innocent  of  any  knowledge  of 
facts  and  circumstances  which  would  put  a  reasonably  prudent  person 
on  inquiry  that  he  was  dealing  with  an  agent.*  Again,  where  an  agent 
having  authority  to  sell,  but  having  neither  the  possession  nor  the 
indicia  of  the  property,  sells  in  his  own  name  without  disclosing  his 
principal,  the  purchaser  may  not  set  ofif  a  debt  due  him  from  the 
agent  in  an  action  by  the  principal  for  the  contract  price.*  And  if 
a  person  sells  goods  in  an  equivocal  manner,  sometimes  on  his  own 
account  and  sometimes  as  the  agent  for  an  undisclosed  principal,  the 
buyer  is  not  entitled  to  set  off  a  debt  due  from  the  seller  in  any  trans- 
action, unless  he  inquires  in  what  character  the  seller  is  acting  in  that 
particular  transaction.'  If  an  order  for  goods  is  given  to  a  firm  which 
it  turns  over  to  another,  with  instructions  to  ship  and  charge  directly 
to  the  purchaser,  and,  before  the  consummation  of  the  transaction, 
the  purchaser  is  notified  of  the  shipper's  title,  the  buyer  is  bound  to 
refuse  all  goods  delivered  after  such  notice,  or  account  for  them  to  the 
shipper ;  but  as  to  goods  delivered  to  the  buyer  before  such  notice  he 
may,  in  an  action  against  him  by  the  shipper,  set  off  a  claim  of  his 
a£:ainst  the  firm,  for  the  purchaser  is  not  answerable  to  an  undis- 
closed principal  before  knowledge  of  any  other  title  than  that  of  the 
firm.^ 

78.  Agent's  Right  to  Maintain  Action. — The  right  of  an  agent  to 
sue  on  a  contract  which  he  has  entered  into  in  his  own  name  without 

2.  Eldridge   v.   Finnegar,   25   Okla.  Ann.  Cas.  552  and  note;  Miller  v.  Lea, 
28,  105  Pac.  334,  28  L.R.A.(N.S.)  227.  35  Md.  396,  6  Am.  Dec.  417;  Baxter  v. 

3.  Frazier   v.    Poindexter,    78   Ark.  Sherman,  73  Minn.  434,  76  N.  W.  211, 
241,  94  S.  W.  464,  115  A.  S.  R.  33,  8  72  A.  S.  R.  631. 

Ann.    Cas.   552.     See  also   Wood   v.  Note:  28  L.R.A.(N.S.)  231. 

Boylston  Nat.  Bank,  129  Mass.  358,  37  6.  Bernshouse  v.  Abbott,  45  N.  J.  L. 

Am.  Rep.  366.  531,  46  Am.  Rep.  789. 

4.  Frazier   v.   Poindexter,   78   Ark.  7.  Baxter  v.  Sherman,  73  Minn.  434, 
241,  94  S.  W.  464,  115  A.  S.  R.  33,  8  76  N.  W.  211,  72  A.  S.  R.  631. 
Ann.  Cas.  552.  8.  Belfield  v.  Nat.  Supply  Co.,  189 

5.  Frazier   v.   Poindexter,   78   Ark.  Pa.  St.  189,  42  Atl.  131,  69  A.  S.  R. 
241,  95  S.  W.  464,  115  A.  S.  R.  33,  8  799. 
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disclosing  his  agency,  if  the  pripcipal  makes  no  objection,  seems  to 
have  met  with  universal  recognition.*  Accordingly,  a  person  who, 
having  in  charge,  as  agent,  the  goods  of  another,  makes  with  a  com- 
mon carrier  a  contract  to  ship  such  goods,  in  which  the  agency  is  not 
disclosed,  may  maintain  an  action  in  his  own  name  for  a  breach  of 
such  contract.*®  And,  likewise,  if  an  agent  by  mistake  pays  to  a 
third  party  money  in  his  possession  belonging  to  his  principal,  he 
may  maintain  in  his  own  name  an  action  for  money  had  and  received 
to  lecover  it  back.^*  If  the  contract  is  one  not  under  seal,  either 
principal  or  agent  may  sue  for  its  enforcement.**  There  are  cases 
where  an  agent  makes  a  contract,  in  which  he  has  a  beneficial  interest, 
that  will  authorize  an  action  both  by  the  principal  and  the  agent, 
each  one  recovering  only  so  much  as  he  may  be  entitled  to.  But  where 
there  is  an  express  contract  under  seal,  with  the  agent,  to  pay  him, 
he  alone  can  sue.*' 

IX.  Unauthorized  Acts  op  Agent 

PrincvpaVs  Liability  in  General 

79.  Assumption  of  Agency. — No  person  is  liable  for  the  acts  of 
another  who  assumes  to  represent  him,  unless  he  has  expressly  or 
impliedly  made  such  other  his  representative.**  Thus,  where  it 
appeared  that  one  H.,  relying  on  the  representations  of  R.  that  he 
was  the  agent  of  L.,  agreed  to  sell  chattels  of  his  to  L.,  on  credit, 
delivered  them  to  L.,  and  received  part  of  the  price  from  R. ;  that  R. 
was  not  such  agent  and  had  no  authority  to  purchase  for  L.  and  that 

9.  Goodman  v.  Walker,  30  Ala.  482,  A.  S.  R.  924.     But  see  Thompson  v. 

68  Am.  Dec.  134;  Shelby  v.  Burrow,  Fargo,  49  N.  Y.  188,  10  Am.  Rep.  342. 

76  Ark.  658,  89  S.  W.  464,  6  Ann.  Cas.  10.  Carter  v.  Southern  R.  Co.,  Ill 

554   and   note,   1   L.R.A.(N.S.)    303;  Ga.  38,  36  S.  E.  308,  50  L.R.A.  354; 

Carter  v.  Southern  R.  Co.,  Ill  Ga.  38,  Elkins  v.  Boston,  etc.,  R.  Co.,  19  N. 

36  S.  E.  308,  50  L.R.A.  354;  Shari>  v.  H.  337,  51  Am.  Dec.  184. 

Jones,  18  Ind.  314,  81  Am.  Dec.  359;  11.  Parks   v.   Fogleman,    97   Minn. 

Clap  V.  Day,  2  Greenl.  (Me.)  305,  11  157,  105  N.  W.  560,  114  A.  S.  R.  703, 

Am.  Dee.  99;  United  States  Tel.  Co.  4  L.R.A.(N.S.)  363  and  note. 

V.   Gildersleeve,  29  Md.  232,  96  Am.  12.  Deitz  v.  Providence-Washington 

Dec.  519 ;   Elkins  v.  Boston,  etc.,  R.  Ins.  Co.,  31  W.  ,Va.  851,  8  S.  E.  616, 

Co.,  19  N.  H.  337,  51  Am.  Dec.  184;  13  A.  S.  R.  909. 

Taititor  v.  Prenders^ast,  3  Hill  (N.  Y.)  13.  Cocke     v.     Dickens,     4     Yerg. 

72,  38  Am.  Dec.  618;  Poor  v.  Guil-  (Tenn.)    29,  26   Am.  Dee.  214.     See 

ford,  10  N.  Y.  273,  01  Am.  Dee.  749;  supra,  par.  72. 

Potts  V.  Rider,  3  Ohio  70,  17  Am.  Dec.  14.  Burroughs  v.  Norwich,  etc.,  R. 

581;  Cocke  V.Dickens,  4  Yerg.  (Tenn.)  Co.,  100  Mass.  26,  1  Am.  Rep.  78; 

29,  26  Am.  Dec.  214;  Camp  v.  Barber,  Rathburn  v.  Snow,  123  N.  Y.  343,  25 

87  Vt.  235,  88  Atl.   812,  Ann.   Cas.  N.  E.  379,  10  L.R.A.  355;  Hamet  v. 

1917A  451  and  note;  Oliver  Kefining  Letcher,  37  Ohio  St.  356,  41  Am.  Rep. 

Co.  V.  Portsmouth  Cotton  Oil  Refining  519;  Barker  v.  Dinsmore,  72  Pa.  St. 

Corp.,  109  Va.  513,  64  S.  E.  56,  132  427,  15  Am.  Rep.  697. 
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L.  bought  the  chattels  from  E.  withQut  knowledge  of  the  fraud,  the 
court  held  that  title  did  not  pass,  and  that  H.  could  recover  their 
value  of  L.  less  the  amount  paid  by  R.**  In  another  case  it  appeared 
that  one  J.  S.,  who  pretended  to  represent  B.  &  Co.,  called  upon  D. 
and  contracted  with  him  for  wool  to  be  consigned  to  B.  &  Co.  at  P. 
J.  S.  also  called  upon  B.  &  Co.  and  pretended  to  be  the  son  of  D.  and 
contracted  to  sell  them  wool.  The  wool  was  shipped  by  D.,  con- 
signed to  B.  &  Co.,  but  was  received  by  J.  S.,  who  delivered  it  to  B. 
&  Co.  and  received  the  value  of  it.  The  court  held  that  D.'s  title  was 
not  divested  and  that  B.  &  Co.  were  liable  to  him.^*  But  the  authority 
of  a  son  to  represent  his  father,  in  making  a  proposition  to  a  munici- 
pal corporation  to  permit  it  to  construct  a  sewer  across  his  property 
if  it  will  abandon  an  intention  to  lay  out  a  highway  across  it,  is  suffi- 
ciently shown  where  he  had  practical  control  of  his  father's  affairs, 
was  expressly  commissioned  to  make  the  proposition  to  the  municipal- 
ity, and  the  father  acted  upon  the  result  of  the  compromise  until 
his  death.^' 

80.  Contracts  Unauthorized  in  Part  Only. — ^Whether  or  not  a  con- 
tract exceeding  the  agent's  authority  may  be  enforced  against  the 
principal  to  the  extent  to  which  it  was  authorized  seems  to  depend  upon 
the  divisibility  of  the  contract.^®  Accordingly,  it  has  been  held  that 
a  principal  is  not  relieved  from  the  separable  part  of  a  contract  which 
he  authorized  his  agent  to  make  by  the  fact  that  the  latter  undertook, 
in  excess  of  his  authority,  to  bind  the  principal  to  another  part  of  the 
agreement.** 

Scope  of  Agent's  Aidhority 

81.  Generally. — The  responsibility  of  a  principal  for  the  acts  of 
his  agent  rests  in  all  cases  upon  the  ground  that  he  has  in  some  way, 
either  actually  or  apparently,  authorized  or  received  the  benefit  there- 
of 20  Tj^g  principal  is  bound  by  all  the  acts  of  his  agent  within  the 
scope  of  the  authority  which  he  held  him  out  to  the  world  to  possess.* 
If  an  act  done  by  an  agent  is  within  the  general  scope  of  the  authority 
with  which  he  has  been  clothed,  it  matters  not  that  it  is  directly 

16.  Hamet  v.  Letcher,  37  Ohio  St.  424,  60  Am.  Dec.  738 ;  Vanada  v.  Hop- 

356,  41  Am.  Rep.  519.  kins,  1  J.  J.  Marsh.  (Ky.)  2S5, 19  Am. 

16.  Barker  v.  Dinsmore,  72  Pa.  St.  Dec.  92;  Spengler  v.  Sonnenberg,  88 
427,  13  Am.  Rep.  697.  Ohio  St.  192,  102  N.  E.  737,  Ann.  Cas. 

17.  Alderman    v.    New    Haven,    81  1914D  1083,  62  L.R.A.(N.S.)  510  and 
Conn.    137,   70    Atl.    626,    18    L.R.A.  note. 

(N.S.)  74.  20.  Griswold  v.  Haven,  25  N.  Y.  695, 

18.  Spengler  v.  Sonnenberg,  88  Ohio  82  Am.  Dec.  380. 

St.  192,  102  N.  E.  737,  Ann.  Cas.  As  to  torts  of  employees,  see  Mas- 
1914D  1083,  52  L.R.A.(N.S.)  510  and  tbr  and  Servant,  vol.  18,  p.  775  et  seq. 
note.  1.  See  supra,  par.  34. 

19.  Drumright   v.   Philpot,   16    Ga. 
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contrary  to  the  instructions  of  the  principal;  the  latter  will,  never- 
theless, be  liable.*  Thus,  for  example,  a  railway  company  whose 
baggageman  accepts  baggage  from  an  intending  passenger  before  his 
purchase  of  a  ticket,  contrary  to  the  rule  of  the  company,  is  liable 
for  its  loss  without  regard  to  that  fact.*  It  has  been  held  that  a  prin- 
cipal is  liable  for  his  agent's  failure  to  disclose  to  a  purchaser  of 
animals,  which  he  is  authorized  to  sell,  the  fact  that  they  are  dis- 
eased, that  fact  being  known  to  the  agent.*  Again,  it  has  been  held 
that  principals  are  liable  for  medical  services  rendered  upon  their 
credit  through  neglect  of  their  agent  who  was  sent  to  employ  a  surgeon 
to  visit  a  boy  injured  while  in  their  service,  and  was  told  to  inform  the 
surgeon  that  they  would  pay  him  for  the  first  visit,  but  the  agent  neg- 
lected to  do  so,  and  employed  the  surgeon  generally  to  attend  the  boy 
so  long  as  he  might  need  medical  aid.*  Where  an  agent,  in  contracting 
on  behalf  of  his  principal,  has  acted  within  the  terms  of  a  written 
authority  given  to  him  by  the  principal,  but  the  existence  of  which 
was  not  known  to  the  other  party  to  the  contract,  the  principal  cannot, 
if  the  other  party  has  acted  bona  fide,  repudiate  liability  on  the  con- 
tract on  the  ground  that  the  agent,  in  making  it,  acted  in  his  own  in- 
terests, and  not  in  those  of  his  principal.*  But  where  a  party  dealing 
with  an  agent  has  knowledge  that  the  agent  is  abusing  his  authority 
and  using  it  foi:  his  own  interest,  or  where  he  has  knowledge  of  facts 
from  which  he  is  chargeable  with  notice  of  such  fraud  on  the  princi- 
pal, it  seems  clear  that  he,  and  not  the  principal,  should  bear  the  loss 
resulting.'  When  it  is  sought  to  hold  the  principal  for  the  acts  of 
the  agent,  and  the  question  of  agency  is  in  issue,  the  plaintiff  must, 
of  course,  prove  the  agency,  and  that  the  acts  complained  of  were 
within  the  scope  of  the  authority  of  the  agent.® 

82.  Violation  of  Law;  Fraud;  Misrepresentation. — ^While  substan- 
tial fraud,  entering  into  and  constituting  the  basis  of  a  contract  which 
has  been  negotiated  by  an  agent  in  behalf  of  his  principal,  is  ground 
for  avoidance  of  the  obligation  in  favor  of  the  other  contracting  party ,• 

2.  Lake  Shore,  etc.,  R.  Co.  v.  Foster,  6.  Hambro  v.  Bumand,  [1904]  2  K. 
104  Ind.  293,  4  N.  E.  20,  54  Am.  Rep.  B.  10,  73  L.  J.  K.  B.  669,  5  W.  R.  583, 
319 ;  Rickards  v.  Rickaxds,  98  Md.  136,  90  L.  T.  N.  S.  803,  20  Times  L.  Rep. 
66  Atl.  397, 103  A.  S.  R.  393,  63  L.R.A.  398,  9  Com.  Cas.  251,  5  British  Rul. 
724;   Whitehead  v.  Tuckett,  15  East  Cas.  480  and  note. 

4O0,  13  Rev.  Rep.  509,  2  Eng.  Rul.  7.  Note:  5  British  Rul.  Cas.  497. 

Cas.  357.     See  supra,  par.  34.  8.  Dierkes  v.  Hauzhurst  Land  Co., 

3.  Lake  Shore,  etc.,  R.  Co.  v.  Foster,  80  N.  J.  L.  369,  79  Atl.  361,  34  L.R.A. 
104  Ind.  293,  4  N.  E.  20,  54  Am.  Rep.  (N.S.)  693;  HaU  v.  Passaic  Water 
319.  Co.,  83  N.  J.  L.  771,  86  Atl.  349,  43 

4.  Jejffrey  v.  Bigelow,  13  Wend.  (N.  L.R.A.(N.S.)  750. 

Y.)  518,  28  Am.  Dec.  476.  9.  Fitzsimmons  v.  Joslin,  21  Vt.  129, 

5.  Barber  v.  Britton,  26  Yt.  112,  60  52  Am.  Dec.  46.  See  Fraud  and  Db- 
Am.  Dec.  30L  ceit,  vol.  12,  p.  222. 
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it  is  settled  in  a  great  majority  of  jurisdictions  that  a  principal  may 
be  liable  for  the  fraud  or  other  illegal  act  committed  by  his  agent 
within  the  general  scope  of  the  authority  given  to  him,  and  even  the 
fact  that  the  act  of  the  agent  is  criminal  does  not  necessarily  take  it 
out  of  the  scope  of  his  authority.**  The  fundamental  principle  is 
the  same  as  that  governing  in  case  of  a  tort  committed  wilfully  by  a 
servant  for  his  own  purposes,  and  not  as  a  means  of  performing  the 
business  intrusted  to  him  by  his  master.**  The  mere  fact  that  an 
agent,  in  the  course  of  exercising  a  delegated  authority,  violates  a 
prohibitive  statute  does  not  discharge  his  principal  from  the  obliga- 
tions of  the  contract  thus  made,  if  such  contract  is  within  the  scope 
of  the  agent's  authority.  For  example,  an  executed  contract  made 
on  Sunday  by  a  general  agent  cannot  be  avoided  by  his  principal 
on  the  ground  that  because  the  statute  prohibits  the  making  of  such 
contract  on  Sunday,  that  fact,  of  itself,  takes  it  out  of  the  scope  of  the 
agent's  authority  to  make  it.*'  Again,  the  principal  will  be  liable 
for  false  and  fraudulent  representations  of  his  agent  in  effecting  a  sale 
of  lands  or  goods.**  And  there  is  no  distinction  in  the  matter  of 
responsibility  for  fraud  between  an  agent  authorized  to  do  business 
generally  and  an  agent  employed  to  conduct  a  single  transaction,  if, 
in  each  case,  he  is  acting  in  the  business  for  which  he  was  employed 
by  the  principal,  and  had  full  authority  to  complete  the  transaction.** 
But  a  principal  is  not  answerable  for  the  unauthorized  fraud  or  mis- 
representation of  his  agent,  on  the  ground  that  the  principal  might 
have  profited  by  the  wrongful  and  unauthorized  act,  where  there  is 
no  evidence  that  he  either  adopted  or  profited  by  it**    And  for  the 

10.  Lightner  Min.  Co.  ▼•  Lane,  161  Scranton  lUmninating  Heat,  etc.,  Co., 

Cal.    689,   120   Pac.   771,  Ann.    Cas.  181  Pa.  St.  327,  37  Atl.  650,  69  A.  S. 

1913C  1093;  Barrie  v.  Miller,  104  Ga.  R.  650;  Reynolds  v.  Witte,  13  S.  C.  5, 

312,  30  S.  E.  840,  69  A.  S.  R.  171;  36  Am.  Rep.  678;  Rucker  v.  Smoke, 

Chicago  City  R.  Co.  v.  McMahon,  103  37  S.  C.  377,  16  S.  E.  40,  34  A.  S.  R. 

111.  485,  42  Am.  Rep.  29 ;  Hambleton  758.    But  see  Baltimore,  etc.,  R.  Co.  v. 

V.  Rhind.  84  Md.  456,  36  Atl.  597,  40  Wilkens,  44  Md.  U,  22  Am.  Rep.  26 ; 

L.R.A.  216;  Rickards  v.  Rickards,  98  Kennedy  v.  McKay,  43  N.  J.  L.  288, 

Md.  136,  56  Atl.  397, 103  A.  S.  R.  393,  39  Am.  Rep.  581. 

63  L.R.A.  724;  Locke  v.  Steams,  1  Note:  27  L.R.A.  172. 

Mete.  (Mass.)  560,  35  Am.  Dec.  382;  And  see  supra,  par.  30. 

Gerhardt  v.  Boatman's  Sav.  Inst.,  38  11.  Gunster  v.  Scranton  Illnminat- 

Mo.  60,  90  Am.  Dec.  407;  Durst  v.  ing  Heat,  etc.,  Co.,  181  Pa.  St.  327,  37 

Burton,  47  N.  Y.  167, 7  Am.  Rep.  428;  Atl.  550,  59  A.  S.  R.  650.    See  Mas- 

Hathaway  v.  Johnson,  55  N.  Y.  93, 14  tbb  and  Servant,  vol.  18,  p.  793  et  seq. 

Am.  Rep.  186;  Fifth  Avenue  Bank  v.  12.  Rickards   v.   Rickards,   98   Md. 

Forty-Second  St.,  etc.,  R.  Co.,  137  N.  136,  56  Atl.  397, 103  A.  8.  R.  393,  63 

Y.  231,  33  N.  E.  378,  33  A.  S.  R.  712,  L.R.A.  724. 

19  L.R.A.  331;  Jarvis  v.  Manhattan  13.  Haskell  v.  Starbird,  152  Mass. 

Beach  Co.,  146  N.  Y.  652,  43  N.  E.  68,  117,  25  N.  E.  14,  23  A.  S.  R.  809. 

57  A.  S.  R.  727,  31  L..R.A.  776;  Gris-  14.  Haskell  v.  Starbird,  152  Mass. 

wold  V.  Gebbie,  126  Pa.  St.  353,  17  117,  25  N.  E.  14,  23  A.  S.  R.  809. 

Atl.  673,  12  A.  8.  R.  878;  Gunster  v.  15.  Taylor  v.  Commereial  Bank,  174 
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fraud  of  his  agent  the  principal  may  not  be  arrested  under  the  statute 
authorizing  imprisonment  for  debt.^^ 

83.  Forgery  or  Alteration  of  Instruments. — ^Except  where  the  prin- 
cipal has  estopped  himself  to  deny  authority  on  the  part  of  his  agent,^' 
he  will  not  be  liable,  ordinarily,  for  the  agent's  forgeries  or  unau- 
thorized alteration  of  instruments.^*  Thus,  where  one  is  special  agent 
to  sign  his  principal's  name  to  a  note  for  a  certain  specified  amount, 
but  he  signs  such  name  for  twice  the  given  sum,  such  act  is  mere 
forgery,  and  the  principal  is  not  liable  on  the  note.**  And  one  who 
receives  from  an  agent  stock  of  his  principal  on  which  the  agent  has 
forged  a  transfer  cannot  throw  the  loss  on  the  principal  by  insisting 
that  he  was  in  fault  in  permitting  the  agent  access  to  the  stock,  when 
he  could  not  have  effected  a  transfer  of  it  without  committing  for- 
gery.*^ Again,  where  there  is  no  express  authority  in  the  person  to 
whom  a  note  or  other  instrument  is  intrusted  or  delivered  to  make 
alterations  therein,  it  is  only  where  such  writing  is  patently  incomplete 
in  some  respect,  such  as  an  omitted  date,  or  a  blank  space  required  to 
be  filled  to  make  the  contract  express  the  intent  of  the  parties,  that 
there  is  any  implied  authority  to  insert  new  matter,  or  make  any 
material  addition  thereto.  Even  in  such  a  case  the  implication  must 
very  plainly  arise  from  the  circumstances,  or  the  maker  will  not 
be  bound.  This  is  upon  the  very  obvious  principle  that  any  un- 
authorized change  in  a  material  respect  destroys  the  integrity  of  the 
instrument  as  the  contract  which  the  maker  has  executed.  It  ceases 
to  be  his  contract,  and  is  avoided,  even  in  the  hands  of  an  innocent 
holder  for  value.  These  principles  are  thoroughly  well  settled,  not 
only  as  to  deeds  and  other  sealed  instruments,  but  as  to  commercial 
paper  as  well.* 

84.  Estoppel  to  Deny  Agent's  Authority. — ^Where  a  principal  has, 
by  his  voluntary  act,  placed  an  agent  in  such  a  situation  that  a  person 
of  ordinary  prudence,  conversant  with  business  usages  and  the  nature 
of  the  particular  business,  is  justified  in  presuming  that  such  agent 
has  authority  to  perform  a  particular  act,  and  therefore  deals  with 
the  agent,  the  principal  is  estopped  as  against  such  third  person  from 
denying  the  agent's  authority.*    Thus,  for  example,  where  a  principal 

N.  Y.  181,  66  N.  E.  726,  95  A.  8.  R.  874  et  seq.,  1107  et  seq.;  Deeds,  vol.  8, 

664,  62  L.R.A.  783.  p.  1028. 

16.  Hathaway  v.  Johnson,  65  N.  Y.  19.  King  v.  Sparks,  77  Ga.  285,  1 
93,  14  Am.  Rep.  186.  S.  E.  266,  4  A.  S.  R.  85. 

17.  See  infra,  par.  84.  20.  Fay  v.  Slaughter,  194  111.  157, 

18.  Walsh  V.  Hunt,  120  Cal.  46,  52  62  N.  E.  592,  88  A.  S.  R.  148,  56 
Pac.  115,  39  L.R.A.  697.  See  also  L.R.A.  564.  See  BHiLS  and  Notes, 
Salem  Bank  r.  Gloucester  Bank,  17  vok  3,  p.  1001  et  seq. 

Mass.  1,  9  Am.  Dec.  111.     And  see       1.  Walsh  v.  Hunt,  120  Cal.  46,  52 
Alteration  of  Instruments,  vol.  1,   Pac.  115,  39  L.R.A.  697. 
p.  1008;  Bills  and  Notes,  voL  3,  pp.       2.  Tompkins   v.   Triplett,   110   Ky. 
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has  placed  his  agent  in  such  a  position  with  reference  to  a  note  and 
mortgage  that  a  person  of  ordinary  prudence,  conversant  with  busi- 
ness usages,  is  justified  in  presuming  him  authorized  to  collect  the 
amount  due,  payment  to  him  discharges  the  obligation.*  The  knowl- 
edge of  the  agent  that  he  has  overstepped  the  hound  of  his  authority 
is  not  to  be  imputed  to  the  principal.* 

Knowledge  or  Notice  of  Actual  Authority 

85.  Generally. — One  who  deals  with  an  agent,  knowing  that  he 
is  clothed  with  a  circumscribed  authority  and  that  his  act  transcends 
his  powers,  cannot  hold  his  principal ;  *  and  this  is  true  whether  the 
agent  is  a  general  or  a  special  one,  for  a  principal  may  limit  the 
authority  of  one  as  well  as  of  the  other.*  If  the  agency  is  known, 
and  is  special  or  limited,  it  is  the  duty  of  the  party  who  deals  with  the 
agent  to  inquire  into  the  nature  and  extent  of  the  authority  conferred 
by  the  principal,  and  to  deal  with  the  agent  accordingly;  and  the 
same  duty  exists  where  the  person  dealing  with  the  agent  does  not 
know  the  extent  of  his  agency,  but  the  circumstances  of  the  case  are 
such  as  to  put  him  upon  inquiry.'    But  it  is  true  that  especial  instruc- 

824,  62  S.  W.  1021,  96  A.  S.  R.  472;  148  8.  W.  267,  Ann.  Cas.  1914C  363; 
Harrison  Nat.  Bank  v.  Austin,  65  Neb.  Cooley  v.  Willard,  34  111.  68,  85  Am. 
632,  91  N.  W.  540,  101  A.  S.  R.  639,  Dec.  296;  Jackson  Paper  Mfg.  Co.  v. 
59  L.R.A.  294;  Nicholas  v.  Title,  etc..  Commercial  Nat.  Bank,  199  111.  151, 
Co.,  79  Ore.  226,  154  Pac.  391,  Ann.  65  N.  E.  136,  93  A.  S.  R.  113,  59 
Cas.  1917 A  1149.  See  supra,  par.  34;  L.R.A.  657;  Reitz  v.  Martin,  12  Ind. 
infra,  par.  91.  See  also  BmLS  and  306,  74  Am.  Dec.  215;^  Godshae  v. 
Notes,  vol.  3,  p.  999.  Struck,  109  Ky.  285,  58  S.  W.  781,  51 

3.  Harrison  Nat.  Bank  v.  Austin,  65  L.R.A.  668;  Parsons  v.  Webb,  8 
Neb.  632,  91  N.  W.  540,  101  A.  S.  R.  Greenl.  (Me.)  38,  22  Am.  Dec.  220; 
639,  59  L.R.A.  291.  Pitts  v.  Mower,  18  Me.  361,  36  Am. 

4.  Clement  v.  Young-McShea  Amuse*  Dec.  727 ;  Bryant  v.  Moore,  26  Me.  84, 
ment  Co.,  70  N.  J.  Eq.  677,  67  Atl.  82,  45  Am.  Dec.  96;  Baltimore  v.  Rey- 
118  A.  S.  R.  747.  nolds,  20  Md.   1,  83  Am.  Dec.  535 ; 

5.  Slocum  V.  New  York  Life  Ins.  Lister  v.  Allen,  31  Md.  543,  100  Am. 
Co.,  228  U.  S.  364,  33  S.  Ct.  523,  57  Dec.  78;  Upton  v.  SufiEolk  County 
U.  S.  (L.  ed.)  879,  Ann.  Cas.  1914D  Mills,  11  Cush.  (Mass.)  586,  59  Am. 
1029;  Baldwin  v.  Tucker,  112  Ky.  282,  Dec.  163;  Snow  v.  Warner,  10  Mete. 
65  S.  W.  841,  57  L.R.A.  451;  Quinlan  (Mass.)  132,  43  Am.  Dec.  417;  Far- 
V.  Providence  Washington  Ins.  Co.,  133  rington  v.  South  Boston  R.  Co.,  150 
N.  Y.  356,  31  N.  E.  31,  28  A.  S.  R.  Mass.  406,  23  N.  E.  109,  15  A.  S.  R-. 
645;  Salene  v.  Queen  City  Fire  Ins.  222,  5  L.R.A.  849;  Bond  v.  Pontiac, 
Co.,  59  Ore.  297,  116  Pac.  1114,  Ann.  etc.,  R.  Co.,  62  Mich.  643,  29  N.  W. 
Cas.  1916D  1276,  35  L.R.A.(N.S.)  438.   482,  4  A.  S.  R.  885;'  Busch  v.  Wilcox, 

6.  Slocum  V.  New  York  Life  Ins.  82  Mich.  336,  47  N.  W.  328,  21  A.  S. 
Co.,  228  U.  S.  364,  33  S.  Ct.  523,  57  R.  563;  Brown  v.  Johnson,  12  Smedes 
U.  S.  (L.  ed.)  879,  Ann.  Cas.  1914D  &  M.  (Miss.)  398,  51  Am.  Dec.  118; 
1029 ;  Quinlan  v.  Providence  Washing-  Goodloe  v.  Godley,  13  Smedes  &  M. 
ton  Ins.  Co.,  133  N.  Y.  356,  31  N.  E.  (Miss.)  233,  51  Am.  Dec.  159;  Helena 
31,  28  A.  S.  R.  645.  Nat.  Bank  v.  Rockv  Mountain  Tel.  Co., 

7.  Swift   V.   Erwin,   104  Ark.  459,   20  Mont.  379,  51  Pac.  829,  63  A.  S.  R. 
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tioDs  limiting  the  authority  of  a  general  agent,  whoee  powers  would 
otherwise  be  coextensive  with  the  business  intrusted  to  him,  must  be 
communicated  to  the  party  with  whom  he  deals,  or  the  principal 
will  be  bound  to  the  same  extent  as  though  such  special  instructions 
were  not  given.*  And,  furthermore,  the  rule  that  one  who  deals  with 
an  agent  of  limited  authority  must  at  his  peril  discover  the  limits  of 
that  authority  does  not  apply  where  the  principal  is  estopped  by  his 
acts  and  culpable  silence  to  deny  the  authority  in  question.*  A  per- 
son' having  notice  that  another  in  possession  of  an  assignment  of  a 
judgment  is  not  the  owner  thereof,  nor  entitled  to  its  proceeds,  and 
that  they  belong  to  a  third  party,  is  bound  at  his  peril  to  ascertain 
the  authority  of  the  holder  of  the  assignment  to  make  delivery  thereof 
and  receive  payment  for  the  judgment  as  the  agent  of  such  third 
person.^^  Whether  one  who  dealt  with  an  agent  had  notice  of  limita- 
tions on  his  authority  is  ordinarily  a  question  for  the  jury.** 

86.  Vigilance  to  Discover  Limitations  of  Authority. — ^It  is  well 
recognized  that  a  person  dealing  with  one  known  to  be  an  agent  is 
not  relieved  of  all  pbligation  in  the  matter,  but  is  held  to  the  exercise 
of  reasonable  prudence ;  and  if  an  agent,  though  a  general  one,  depart- 
ing from  legitimate  effort  in  his  employer's  interests,  tenders  a  con- 
tract so  unusual  and  remarkable  as  to  arouse  the  inquiry  of  a  man 
of  average  business  prudence,  the  third  party  is  not  allowed  to  act 
upon  assumptions  which  ordinarily  obtain.  He  is  put  upon  notice, 
and  must  ascertain  if  actual  authority  has  been  conferred.*^ 

628;  Cornish  v.  Woolverton,  32  Mont.  62  Am.  Dec.  648;  Barnes  Safe,  etc. 

456,  81   Pac.  4,  108  A.   S.  R.  698;  Co.  v.  Bloch  Bros.  Tobacco  Co.,  38  W. 

Moore  v.  Skyles,  33  Mont.  136,  82  Pac.  Va.  158, 18  S.  E.  482,  46  A.  S.  R.  846, 

799,  114  A.  S.  R.  801,  3  L.R.A.(N.S.)  22  L.R.A.  850;  Dyer  v.  Duffy,  39  W. 

136;  Cram  v.  Sickel,  51  Neb.  828,  71  Va.  148,  19  S.  E.  540,  24  L.R.A.  339; 

N.  W.  724,  66  A.  S.  R.  478;  Towle  v.  Cobb  v.  Glenn  Boom,  etc.,  Co.,  57  W. 

I-eavitt,  23  N.  H.  360,  55  Am.  Dec.  Va.  49,  49  S.  E.  lOOf^.  110  A.  S.  R. 

195;    Mann    v.    Commission    Co.,    15  734;  Sawyer  v.  Chicago,  etc.,  R.  Co., 

Johns.   (N.  Y.)  44,  8  Am.  Dec.  219;  22  Wis.  402,  99  Am.  Dec.  49. 

Rathburn  v.  Snow,  123  N.  Y.  343,  25  Note :  88  A.  S.  R.  780. 

N.  E.  379,  10  L.R.A.  355;  Mandeville  8.  Towle  v.  Leavitt,  23  N.  H.  360, 

V.  Avery,  124  N.  Y.  376,  26  N.  E.  951,  55  Am.  Dec.  195;  Wilson  v.  Commer- 

21  A.  S.  R.  678 ;  Swindell  v.  Latham,  cial  Union  Assur.  Co.,  51  S.  C.  540,  29 

145  N.  C.  144,  58  S.  E.  1010, 122  A.  S.  S.  E.  246,  64  A.  S.  R.  700. 

H.  460;  Johnston  County  Sav.  Bank  Note:  88  A.  S.  R.  780,  785. 

V.  Scroggin  Drug  Co.,  152  N.  C.  142,  See  supra,  par.  34. 

67  S.  E.  253,  136  A.  S.  R.  821,  50  9.  Valiquette   v.   Clark   Bros.    Coal 

L.R.A.(N.S.)   581;   Baring  v.  Peirce,  Min.  Co.,  83  Vt.  538,  77  Atl.  869,  138 

5  Watts  &  S.  (Pa.)  548,  40  Am.  Dec.  A.  S.  R.  1104,  34  L.R.A.(N.S.)  440. 

534;  Carmichael  v.  Buck,  10  Rich.  L.  10.  Schmidt  v.  Shaver,  196  111.  108, 

(S.  C.)  332,  70  Am.  Dec.  226;  Green  63  N.  E.  655,  89  A.  S.  R.  250. 

V.  Hugo,  81  Tex.  452,  17  S.  W.  79,  26  11.  Daylight  Burner  Co.   v.  Odiin, 

A.  S.  R.  824;  Cleveland  v.  Pearl,  63  51  N.  H.  56,  12  Am.  Rep.  45. 

Vt.  127,  21  Atl.  261,  25  A.  S.  R.  748 ;  12.  Macon  First  Nat.  Bank  v.  Nel- 

Stainback  V.  Read,  11  Grat.  (Va.)  281,  son,  38  Ga.   391,  95  Am.   Dec.  400; 
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87.  What  Constitutes  Notice. — ^Whenever  it  appears  that  the  inter- 
ests of  aa  agent  and  those  of  his  principal  are  necessarily  in  opposition 
in  a  particular  transaction,  strangers  dealing  with  the  agent  are 
charged  with  notice  of  his  want  of  authority  to  bind  the  principal 
by  his  acts.^'  Where  the  act  of  an  agent  is  one  which  requires  author- 
ity in  writing,  those  dealing  with  him  are  charged  with  notice  of.  that 
fact  and  of  any  limitation  or  restriction  on  the  authority  of  the  agent 
contained  in  such  written  authority,  and  a  contract  beyond  the  scope 
of  such  authority,  as  thus  limited  or  restricted,  is  not  binding  on  the 
principal.**  It  has  been  held  that  the  words  "agents  not  authorized 
to  collect,"  in  large  print,  on  the  face  of  the  bill  of  goods,  constitute 
•conclusive  notice  to  a  purchaser  not  to  pay  an  agent  therefor.**  And 
it  has  been  held  that  one  seeking  to  acquire  title  to  checks  by  the  in- 
dorsement of  an  agent  of  the  payee  is  bound  to  inquire  and  ascertain 
the  extent  of  his  authority.**  Where  the  instrument  conferring  power 
on  the  agent  is  recorded,  and  shows  that  the  authority  of  the  agent 
to  make  or  indorse  promissory  notes  is  limited  to  such  as  are  neces- 
sary in  conducting  his  principal's  business,  a  bank  which  negotiates 
with  him  for  a  note  showing  on  its  face  that  it  is  not  connected  with 
the  principal's  business,  and  which  knows  that  the  agent  deposits 
the  proceeds  to  the  credit  of  his  personal  account,  is  not  justified  in 
accepting  the  note  or  his  subsequent  guaranty  of  it.*' 

88.  Use  of  Agency  for  Individual  Ends  of  Agent. — Every  agency 
is  subject  to  the  legal  limitation  that  it  cannot  be  used  for  the  benefit 
of  the  agent  himself,  or  of  any  person  other  than  the  principal,  in 
the  absence  of  an  agreement  that  it  may  be  so  used;  and,  as  this  is 
matter  of  law,  and  not  of  fact,  all  persons  must  take  notice  of  it.** 
By  perverting  his  powers  to  his  own  personal  ends  and  purposes,  an 
agent  acts  in  excess  of  his  authority;  and  persons  who  knowingly 
participate  in  such  act  of  perversion — as  by  purchasing  the  principal's 
property  with  knowledge  that  the  agent  intends  to  convert  the  pro- 

Towle  V.  Leavitt,  23  N.  H.  360,  55  Am.       16.  Blum  v.  Whipple,  194  Mass.  253, 

Dec.  195;  Stephens  v.  John  L.  Roper  80  N.  E.  501,  120  A.  S.  R.  653,  13 

Lumber  Co.,  160  N.  C.  107,  75  S.  E.  L.RA.(N.S.)  211. 

933,  41  L.R.A.(N.S.)    1141;   Peshine       17.  Qmro  First  Nat.  Bank  v.  Bean, 

V.  Shepperson,  17  Grat.  (Va.)  472,  94  141  Wis.  476,  124  N.  W.  656,  135  A. 

Am.   Dec.  468;    Seattle   Shoe   Co.   v.   g   j^  5Q 

Packard,  43  Wwh.  527,  86  Pac.  845,     \f^   g^^^  ^^  q^^^  ^ity  Fire  Ins. 

iQ   T      T'          a               100  T  Co.,  59  Ore.  297,  116  Pac.  1114,  Ann. 

45  NS^o'^Ts,  22  "^Mkif  m.  f-  f  6D  2276  and  note  35  L.E.A. 

See  infra  par  88  ^^'^'^   ^^^  *°^  °^*®'  Rohrbough   v. 

14   Frahm  v.  Metcalf ,  75  Neb.  241,  United  States  Exp.  Co.,  50  W.  Va.  148, 

106  N.  W.  227,'  13  Ann.'  Cas.  312.       '  f^  S-  E.  398,  88  A.  S.  R.  849 ;  Colum- 

15.  Law  V.  Stokes,  32  N.  J.  L.  249,  ^^  Merchants',  etc.,  Nat.  Bank  v.  Ohio 

90  Am.  Dec.  655;  McKindly  v.  Dun-  Valley  Furniture  Co.,  57  W.  Va.  626. 

ham,  55  Wis.  545,  13  N.  W.  485,  42  50  S.  E.  880,  70  L.R.A.  312. 
Am.  Rep.  740. 
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oeeds  to  his  own  use  *® — are  not  protected  by  the  authority  conferred 
on  the  agent '^  One  illegally  taking  money  as  margins  on  a  gambling 
transaction,  from  an  agent  in  whose  hands  it  had  been  placed  for 
a  lawful  purpose,  takes  it  subject  to  the  same  trust  upon  which  it  was 
held  by  the  agent,  and  may  be  compelled  to  refund  it  at  the  suit  of 
the  principal.^  Again,  if  an  agent  of  an  express  company  intrusts  to 
another,  not  in  the  employ  of  the  company,  and  without  its  knowl- 
edge, the  transaction  of  its  business  under  his  control,  and  such  sub- 
agent  solicits  and  receives  money  deposits  in  exchange  for  money 
orders  of  the  company  issued  by  him  without  payment  of  the  usual 
fees,  and  absconds  with  the  money,  a  depositor,  knowing  that  the 
issue  of  such  money  order  is  beyond  the  power  of  the  agent  for  whom 
the  subagent  professes  to  act,  cannot  recover  thereon  from  the  express 
company.* 


Disposal  of  PrincipaTs  Property 

89.  Generally. — The  well  settled  rules  of  law  entitle  a  principal, 
in  all  cases  where  he  can  trace  his  property,  whether  it  is  in 
the  hands  of  the  agent,  or  of  his  representatives,  or  assignees,  to 
reclaim  it,*  unless,  consisting  of  money  or  its  equivalent,  the  property 
has  been  transferred  to  a  holder  for  value  without  notice.*  In  such 
cases,  it  is  wholly  immaterial  whether  the  property  is  in  its  original 
state,  or  has  been  converted  into  money,  securities,  negotiable  instru- 
ments, or  other  property ;  if  it  is  distinguishable,  and  separable  from 
the  other  property  or. assets;  and  has  an  earmark,  or  other  appropriate 
identity.  The  product,  or  substitute  of  the  original  thing,  has  the 
nature  of  the  original  thing  itself  imparted  to  it,  as  long  as  it  can 
be  ascertained  to  be  such  product,  or  substitute;  and  the  right  of  the 
principal  thereto  ceases  only  when  the  means  of  ascertainment  fail — 
as,  for  example,  where  the  subject  is  turned  into  money,  and  is  mixed 
and  confounded  in  a  general  mass  of  the  same  description,  and 
becomes  incapable  of  being  distinguished  from  the  mass  of  the  moneys 
of  the  agent*  If  an  agent  acquires  personal  property  with  the  funds 
of  his  principal,  it  may  be  followed  into  the  hands  of  a  third  person, 

19.  See  infra,  par.  89  et  seq.  N.  E.  692,  88  A.  8.  R.  148,  56  L.R.A. 

20.  Golmnbus  Merchants',  etc.,  Nat  564;  Lime  Rock  Bank  v.  Plimpton,  17 
Bank  v.  Ohio  Valley  Furniture  Co.,  Pick.  (Mass.)  169,  28  Am.  Dec.  286; 
57  W.  Va.  625,  50  S.  B.  880,  70  L.R.A.  Moody  v.  Blake,  117  Mass.  23, 19  Am. 
312.  Rep.  394;  Overseers  of  the  Poor  v. 

1.  Central  Stock,  etc.,  Exch.  v.  Ben-  Bank  of  Virginia,  2  Qrat  (Va.)  544, 
dinger,  109  Fed.  926,  48  C.  G.  A.  726,  44  Am.  Dec.  399. 

56  L.R.A,  875.  4.  See  infra,  par.  90. 

2.  Rohrbough  y.  United  States  Exp.  6*.  Overseers  of  the  Poor  y.  Bank  of 
Co.,  50  W.  Va.  148,  40  S.  E.  398,  88  Virginia,  2  Grat  (Va.)  644,  44  Am. 
A.  S.  R.  849.  Dec.  399. 

3.  Pay  V.  Slaughter,  194  111.  157,  62 
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though  innocent,  having  no  notice  of  the  right  of  the  principal,  who 
purchased  for  value,  because  a  third  person  cannot  get  any  better  title 
than  the  agent  had.* 

90.  Money,  Bills,  or  Notes  in  Hands  of  Bona  Fide  Holders. — ^If 
an  agent  misapplies  funds  of  his  principal,  he  is  guilty  of  a  fraud ;  anc* 
if  this  is  known  to  the  party  who  receives  it,  he,  too,  is  a  participant 
in  the  breach  of  faith,  and  cannot  hold  the  money.'  So,  money  de- 
j)osited  in  bank,  the  agent  stating  that  it  was  his  principars  money, 
but  desiring  the  officer  to  place  it  to  his  credit  on  the  books  of  the 
bank,  alleging  that  he  might  have  occasion  to  use  it  for  the  benefit  of 
his  principal,  may  be  followed  by  the  principal  in  a  court  of  equity.® 
l^ut  if  the  recipient  has  no  knowledge  of  the  breach  of  faith,  he  will 
incur  no  responsibility.  The  doctrine  that  an  agent  disposing  of  the 
property  of  his  principal  without  authority  transfers  no  title  as  against 
the  principal  does  not  apply  to  currency  or  negotiable  instruments 
without  restrictive  indorsement,  where  they  have  come  into  the  hands 
of  a  bona  fide  purchaser  for  value  without  notice.*  Where  a  principal 
clothes  his  agent  with  apparent  title  to  a  negotiable  security — as,  for 
example,  by  indorsing  such  a  note  in  blank — and  the  agent  contrary 
to  the  commands  of  his  principal  negotiates  the  note  to  one  who 
purchases  in  good  faith  before  maturity  and  for  a  valuable  considera- 
tion, the  act  of  the  agent,  though  wholly  unauthorized,  Tvdll  bind 
the  principal  as  effectually  as  if  no  defect  of  authority  existed.**^ 
Again,  if  a  trustee  or  agent  converts  the  subject  of  his  trust  or  agency 
into  money,  and  pays  the  same  in  due  course  of  business,  in  discharge 
of  his  own  indebtedness,  to  one  ignorant  of  the  nature  of  his  title, 
the  payee  acquires  a  perfect  and  indefeasible  title  as  against  the  real 
owner,  and  the  right  to  follow  the  money  by  the  principal  is  gone.** 
Where  it  appeared  that  an  agent  collected  certain  money  belonging  to 
his  principal,  and,  without  authority,  loaned  it  to  persons  to  whom 
he  was  indebted  personally  in  an  amount  larger  than  the  sum"  loaned, 
without  their  having  anv  notice  that  the  monev  was  not  his,  the  court 
held  that  the  principal  was  not  entitled  to  recover  the  money -from 
the  borrowers.*- 

91.  Estoppel  to  Deny  Right  of  Transfer. — ^^Vhere  an  owner  has,  by 
his  own  voluntary  act  or  consent,  given  to  another  such  evidence  of 

6.  Stevenson  v.  Kyle,  42  W.  Va.  Am.  Dec.  286;  Perry  v.  German,  63 
229,  24  S.  E.  886,  57  A.  S.  R.  854.  See  W.  Va.  566,  60  S.  E.  604, 129  A.  S.  R. 
Trusts.  1020, 15  L.R.A.(N.S.)  310.    See  Bills 

7.  Brown  v.  Johnson,  12  Smedes  &  and  Notes,  vol.  3,  p.  1083. 

M.  (Miss.)  398,  51  Am.  Deo.  118.  10.  See  Bills  akd  Notes,  vol.  3,  p 

8.  Whitley  v.  Foy,  59  N.  C.  34,  78   1015. 

Am.  Dec.  236.  11.  Whitley  v.  Foy,  59  N.  C.  34,  78 

9.  Central  Stock,  etc.,  Exch.  v.  Ben-  Am.  Dec.  236  and  note.  See  infra, 
dinger,  109  Fed.  926,  48  C.  C.  A.  726,   par.  92. 

56  L.R.A.  875;  Lime  Rock  Bank  v.  12.  Lime  Rock  Bank  v.  Plimpton, 
Plimpton,  17   Pick.    (Mass.)    159,  28   17  Pick.  (Mass.)  159,  28  Am.  Dec.  2S6. 

912 


21  R.  C.  L.  PRINCIPAL  AND  AGENT  §  92 

the  right  of  selling  his  goods  as,  according  to  the  custom  of  trade  or 
common  understanding  of  the  world,  usually  accompanies  the  author- 
ity of  disposal,  or  has  given  the  external  indicia  of  the  right  of  dis- 
posing of  his  property,  he  loses  the  right  of  following  it.  However 
much  the  possessor  of  such  external  indicia  may  abuse  the  confidence 
of  his  principal,  a  sale  to  a  fair  purchaser  divests  the  first  title,  and 
the  authority  to  sell  so  conferred,  whether  real  or  apparent,  is  good 
against  him  who  gave  it.**  A  conveyance  made  by  an  attorney  in 
fact  in  fraud  of  the  rights  of  his  principal  is  not  void.  A  bona  fide 
purchaser  from  the  grantee  therein  without  notice  of  the  fraud 
acquires  an  indefeasible  title.**  But  the  mere  possession  of  chattels, 
without  other  evidence  of  property  or  authority  from  the  true  owner 
to  sell,  does  not  enable  the  possessor  to  pass  title,  though  he  is  a 
dealer  in  that  commodity.**  And  if  an  agent  intrusted  with  a  check 
drawn  by  his  principal,  to  be  delivered  to  the  payee  named  therein, 
forges  his  indorsement  and  succeeds  in  cashing  the  check,  his  act  can- 
not bind  his  principal,  nor  estop  the  latter  from  recovering  from-  the 
bank  w^hich  had  cashed  such  check  and  charged  it  to  the  drawer's 
account.** 

92.  Payment  of  Individual  Debt  of  Agent. — ^A  person  who  know- 
ingly receives  the  money  or  property  of  a  principal  from  an  agent  in 
payment  of  the  latter's  debt  does  so  at  his  peril;  and,  if  the  agent 
acted  without  authority,  the  principal  on  proof  of  these  facts  is 
entitled  to  recover.*'  Story  states  the  rule  as  follows:  "A  per- 
son dealing  with  a  factor  or  broker  is  bound  to  know  that  by  law 
a  factor  or  broker,  although  a  general  agent,  is  not  clothed  with 
authority  to  pledge,  deposit,  or  transfer  the  property  of  his  prin- 
cipal for  his  own  debt;  and,  if  he  receives  such  a  deposit  or  pledge, 
the  title  is  invalid,  and  the  property  may  be  reclaimed  by  the  prin- 
cipal." *®  However,  in  order  to  make  one  liable  by  reason  of  par- 
ticipation in  misuse  of  money  for  the  principal  by  an  agent,  upon 
the  ground  that  it  was  used  to  pay  the  private  debt  of  the  agent,  it 

13.  Rosser  v.  Darden,  82  Ga.  219,  7  Nat.  Bank,  101  la.  530,  70  N.  W.  769, 
S.  E.  919,  14  A.  S.  R.  152;  Berkshire  63  A.  S.  R.  399. 

Glass  Co.  V.  Wolcott,  2  Allen  (Mass.)  17.  Central  Nat.  Bank  v.  Connecti- 

227,   79    Am.    Dec.    781;    Pepper   v.  cut  Mut.  Life  Ins.  Co.,  104  U.  S.  54, 

Cairns,  133  Pa.  St.  114,  19  Atl.  336.  26  U.  S.  (L.  ed.)  693;  Porter  v.  Rose- 

19  A.  S.  R.  625,  7  L.R.A.  750 ;  Car-  man,  165  Ind.  255,  74  N.  E.  1105,  112 

michael  v.  Buck,  10  Rich.  L.  (S.  C.)  A.  S.  R.  222,  6  Ann.  Cas.  718;  Bald- 

332,  70  Am.  Dec.  226.    See  supra,  par.  win  v.  Tucker,  112  Ky.  282,  65  S.  W. 

84.  841,  57  L.R.A.  451;  Dorrah  v.  Hill, 

14.  Duff  V.  Randall,  117  Cal.  226,  73  Miss.  787,  19  So.  961,  32  L.R.A. 
48  Pac.  66,  58  A.  S.  R.  158.  631;  Gerard  v.  McCormick,  130  N.  Y. 

15.  Oilman  Linseed  Oil  Co.  v.  Nor-  261,  29  N.  E.  115,  14  L.R.A.  234  and 
ton,  89  la.  434,  56  N.  W.  663,  48  A.  S.  note. 

11.  400.  18.  Gerard  v.  McCormick,  130  N.  Y. 

16.  German  Sav.  Bank  v.  Citizens'   261,  29  N.  E.  115,  14  L.R.A.  234. 
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is  necessary  to  show  not  only  that  the  party  sought  to  he  charged 
was  aware  that  the  money  belonged  to  the  principal,  but  also  that 
he  was  aware  that  the  debt  paid  by  it  was  in  fact  a  private  debt  of 
the  agent,  or  such  a  debt  that  payment  thereof  could  not  lawfully 
be  made  out  of  such  money.**  Where  the  transferee  of  the  agent, 
although  knowing  that  the  money  belongs  to  the  principal,  believes 
that  the  debt  is  also  the  principal's  debt,  and  is  payable  out  of  the 
trust  funds,  he  becomes  a  bona  fide  holder,  and  the  principal  cannot 
recover.*®  But  it  is  not  necessary  for  a  principal,  in  order  to  recover 
money  wrongfully  paid  by  his  agent  in  satisfaction  of  the  latter's 
debt,  to  trace  the  identical  money.  It  is  sufficient  to  show  that  it 
went  into  the  bank  account  of  the  person  sought  to  be  held  liable 
therefor.* 

A  gen  fa  Liability 

93.  Generally. — ^It  is  thoroughly  well  settled  that  an  agent  who 
exceeds  his  authority,  so  that  his  principal  is  not  bound,  will  him- 
self be  liable  for  the  damage  occasioned  to  the  other  contracting 
party.*    For  example,  an  agent  employed  to  bid  for  the  vendor  at 

19.  Gerard  v.  McCormick,  130  N.  Y.  Neal,  4  Minn.  126,  77  Am.  Dec.  502 ; 
261,  29  N.  E.  115,  14  L.R.A.  234  and  Hedin  v.  Minneapolis  Medical,  etc., 
note ;  Chicago  Fifth  Nat.  Bank  v.  Institute,  62  Minn.  146,  64  N.  W.  158, 
Hyde  Park,  101  111.  596,  40  Am.  Rep.  54  A.  S.  B.  628,  35  IaB.A.  417;  Brown 
218;  Perry  v.  German,  63  W.  Va.  566,  v.  Johnson,  12  Smedes  &  M.  (Miss.) 
60  S.  E.  e04,  129  A.  S.  R.  1020,  15  398,  51  Am.  Dec.  118;  McClenticks  v. 
L.R.A.(N.S.)  310.  Bryant,  1  Mo.  598,  14  Am.  Dec.  310; 

20.  Perry  v.  German,  63  W.  Va.  Underhill  v.  Gibson,  2  N.  H.  352,  9 
566,  60  S.  E.  604,  129  A.  S.  R.  1020,  Am.  Dec.  82;  Dusenbury  v.  Ellis,  3 
15  L.R.A.(N.S.)  310  and  note.  Johns.  Cas.   (N.  Y.)  70,  2  Am.  Dec. 

1.  Porter  v.  Roseman,  165  Ind.  255,  144;  Collins  v.  Allen,  12  Wend.  (N. 
74  N.  E.  1105, 112  A.  S.  R.  222,  6  Ann.  Y.)  356,  27  Am.  Dec.  130;  Cox  v. 
Cas.  718.  Skeen,  24  N.  C.  220,  38  Am.  Dec.  691 ; 

2.  Gillaspie  v.  Wesson,  7  Port.  Farmers*  Co-op.  Trust  Co.  v.  Floyd, 
(Ala.)  454,  31  Am.  Dec.  715;  Mayer  47  Ghio  St.  525,  26  N.  E.  110,  21  A. 
V.  Thompson-Hutchison  Bldg.  Co.,  104  S.  R.  846,  12  L.R.A.  346  and  note; 
Ala.  611,  16  So.  620,  53  A.  S.  R.  88,  Hampton  v.  Speckenagle,  9  Serg.  &  R. 
28  L.R.A.  433;  Bale  v.  ponaldson  (p^.)  212, 11  Am.  Dec.  704;  Hamburg 
LumberCo.,48  Ark  188,  2S.  W  /03  Bank  v.  Wray,  4  Strob.  L.  (S.  C.) 
J  A.  b.  K.  ^^4;  Johnson  v.  Barber,  5  gj  5^  ^^  j)^^  ggg.  Tibbs  v  Zirkle 
Gilman  (111.)  425,  50  Am.  Dec.  416;  55' tt^  y  aq  ^  g  fc  701  104  A  s' 
Peck  V.  Cooper,  112  111.  192,  54  Am.  |^  ^^/^g  Ann  Caf '  421  •  Cobb  v 
Rep.  231;  Frankland  v.  Johnson,  147  t;:  ^^^'^  ^'  Vf  t^^r^rW' 
111.  520,  35  N.  E.  480,  37  A.  S.  R.  234;  y„^^^Vnnn^'  ^.-TA'  ?'''i  J  ll\  X?'  ^^' 
Pitman  v.  Kintner,  5  Blackf.   (Ind.)  ^^ ,,:  ^- i?,  2^H;     •.?^  ^«V  « 

250,  33  Am.  Dee.  469;   Campbell  v.  ^-  ^mt,  68  W.  Va.  657,  70  S.  E.  702, 

Hillman,  15  B.  Mon.    (Ky.)   508,  61  ^4  L.R.A.(N.S.)    518   and  note;   Mc- 

Am.  Dec.  195;  Long  v.   Colbum,  11  Curdy  v.  Rogers,  21  Wis.  197,  91  Am. 

Mass.  97,  6  Am.  Dec.  160;  Knicker-  Dec.  468;  Collen  v.  Wright,  7  El.  & 

booker  v.  Wilcox,  83  Mich.  200,  47  N.  Bl.  301,  90  E.  C.  L.  301,  8  El.  &  Bl. 

W.  123,  21  A.  S.  B.  595;  Sanborn  v.  647,  92  E.  C.  L.  647,  26  L.  J.  Q.  B. 
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a  public  sale,  at  a  limited  price,  who  exceeds  his  authority,  will  be 
considered  as  making  the  purchase  on  his  own  account,  and  may 
be  sued  as  a  purchaser.'  Again,  an  agent  who  signs  a  contract  to 
convey  his  principal's  land  thereby  warrants  his  authority  to  make 
the  contract,  and  is  liable  in  damages  to  the  other  contracting  party 
in  case  the  authority  does  not  in  fact  exist.*  It  is  no  excuse  that 
the  principal  is  liable.*  Nor  is  it  any  excuse  that  the  agent  may 
have  been  innocent  of  any  intention  to  deceive,^  and  may  have 
described  himself,  as  agent.'  This  doctrine  proceeds  upon  a  plain 
principle  of  justice;  for  every  person  so  acting  for  another,  by  a 
natural,  if  not  by  a  necessary,  implication,  holds  himself  out  as 
having  competent  authority  to  do  the  act,  and  he  thereby  draws 
the  other  party  into  a  reciprocal  engagement.  If  he  has  no 
such  authority,  and  acts  bona  fide,  still  he  does  a  wrong  to  the  other 
party;  and  if  that  wrong  produces  an  injury  to  the  latter,  owing 
to  his  confidence  in  the  truth  of  an  exprecs  or  implied  assertion  of 
authority  by  the  agent,  it  is  perfectly  just  that  he  who  makes  such 
an  assertion  should  be  personally  responsible  for  the  consequences, 
rather  than  that  the  injury  should  be  borne  by  the  other  party,  who 
has  been  misled  by  it.  Indeed,  it  is  a  plain  principle  of  equity,  as 
well  as  of  law,  that  where  one  of  two  innocent  persons  must  suffer 
a  loss,  he  ought  to  bear  it  who  has  been  the  sole  means  of  producing 
it,  by  inducing  the  other  to  place  a  false  confidence  in  his  acts,  and 
to  repose  upon  the  truth  of  his  statements.®  But  where  the  other 
contracting  party  is  informed  of  the  agent's  authority  as  fully  as 
the  agent  himself,  the  latter  is  not  to  be  held  accountable  in  case 
3 1  turns  out  that  his  powers  have  been  exceeded.®  And,  a  fortiori,  one 
who  contracts  with  an  agent  knowing  that  he  has  no  authority  to 
bind  his  principal  upon  the  contract  cannot  hold  him  liable  for  the 
damages  in  case  the  principal  refuses  to  carry  out  the  contract.*^ 
An  action  of  deceit  lies  against  an  agent  for  false  representations 
made  in  his  representative  character.^^    A  person  is  guilty  of  a  con- 

147,  27  L.  J.  Q.  B.  215,  2  Eng.  Rul.  7.  Pitman    v.    Kintner,    5    Blackf. 

Cas.  484  and  notes.  (Ind.)  250,  33  Am.  Dec.  469. 

3.  Hatnpton  v.  Speckenagle,  9  Serg.  8.  Farmers'  Co-op.  Trust  Co.  v. 
&  R.  (Pa.)  212,  11  Am.  Dec.  704.  Floyd,  47  Ohio  St  525,  26  K  E.  110, 

4.  Le  Roy  v.  Jacoboskv,  136  N.  C.  21  A.  S.  R.  846,  12  L.R.A.  346 ;  Collcn 
443,  48  S.  E.  796,  67  L.R.A.  977.  v.  Wright,  7  El.  &  Bl.  301,  90  E.  C.  L. 

5.  Maver  v.  Thompson-Hutchison  301,  8  El.  &  Bl.  647,  92  E.  C.  L.  647, 
Bldg.  Co.,  104  Ala.  611,  16  So.  620,  26  L.  J.  Q.  B.  147,  27  L.  J.  Q.  B.  215, 
53  A.  S.  R.  88,  28  L.R.A.  433,  2  Eng.  Rul.  Cas.  484  and  notes.     See 

6.  Dale  v.  Donaldson  Lumber  Co.,  Master  and  Servant,  vol.  18,  p.  786 
48  Ark.  188,  2  S.  W.  703,  3  A.  S.  R.  et  seq. 

224;    Farmers'    Co-op.    Trust    Co.    v.       9.  Notes:     34    L.R.A. (N.S.)     522; 
Floyd,  47  Ohio  St.  525,  26  N.  E.  110,  Ann.  Cas.  1915D  723. 
21  A.  S.  R.  846,  12  L.R.A.  346;  Ham-       10.  Le  Roy  v.  Jacobosky,  136  N.  C. 
burg  Bank  v.  Wray,  4  Strob.  L.   (S.   443,  48  S.  E.  796,  67  L.R.A.  977. 
C.)  87,  51  Am.  Dec.  659.  11.  Hedin  v.  Minneapolis  Medical, 
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version  who  sells  the  property  of  another,  without  authority  from 
the  owner,  notwithstanding  he  acts  under  the  authority  of  one  claim- 
ing to  be  the  owner,  and  is  Ignorant  of  such  person's  want  of  title.** 
94.  Written  Contracts. — ^While  there  seems  to  have  been  some 
difference  of  opinion  on  the  point,**  the  better  opinion  is  that  where 
one  who  has  no  authority  to  act  as  another's  agent  assumes  so  to 
act,  and  makes  either  a  deed  or  a  simple  contract  in  the  name  of  the 
other,  he  is  not  personally  liable  on  the  covenants  in  the  deed,  or  on 
the  promise  in  the  simple  contract,  unless  it  contains  apt  words  to 
bind  him  personally."  For  example,  one  who  assumes,  without 
authority,  to  act  as  the  agent  of  another,  and  to  sign  his  name  to 
a  duebill  as  maker,  is  not  himself  personally  liable  thereon  when  there 
is  nothing  on  the  face  of  the  instrument  to  show  that  he  personally 
promises  to  pay  the  amount  named  therein.*®  But  while  he  may 
not  be  held  liable  on  the  contract  as  promisor  or  covenantor,**  he 
may  be  sued  in  assumpsit  on  an  implied  warranty  of  his  authority,*^ 
or  in  an  action  on  the  case  for  fraud  and  deceit  in  falsely  assuming 
authority  to  act  as  agent.*®  If,  on  the  other  hand,  the  promise  is 
made  in  the  name  of  the  agent,  the  rule  is  otherwise ;  the  agent  may 
be  held  accountable.*'  It  has  long  been  an  established  principle 
that  whenever  a  man  undertakes  to  stipulate  for  another  by  an  instru- 
ment under  seal,  without  authority,  or  beyond  authority,  he  is  answer- 

etc,  Institute,  62  Minn.  146,  64  N.  W,   note;  Cole  v.  O'Brien,  34  Neb.  68,  51 
158,  54  A.  S.  R.  628,  35  L.R.A.  417.       N.  W.  316,  33  A.  S.  R.  616;  American 

12.  Penninter  v.  Kelly,  18  Ala.  716,   Surety  Co.  v.  Morton,  32  Okla.  687, 

54  Am.  Dec.  177;  Kimball  v.  Billings,   122  Pac.  1103,  39  L.R.A.(N.S.)   702; 

55  Me.  147,  92  Am.  Dec.  581.  •  McCurdy  v.  Rogers,  21  Wis.  197,  91 
For  the  liability  of  an  attorney  for  Am.  Dec.  468. 

directing  a  wrongful  levy  of  execution  Note:  12  L.R.A.  346. 

or  attachment  and  for  executing  in  his  15.  Cole  v.  O'Brien,  34  Neb.  68,  51 

client's  name  a  bond  of  indemnity  to  N.  W.  316,  33  A.  S.  R.  616. 

the  sheriff,   see  Attorneys  at  Law,^  16.  Harper  v.  Little,  2  Greenl.  (Me. ) 

vol.  2,  p.  1030.  14, 11  Am.  Dec.  25;  Haupt  v.  Vint,  68 

13.  Rossiter  v.  Rossiter,  8  Wend.  W.  Va.  657,  70  S.  E.  702,  34  L.R.A. 
(N.  Y.)  494,  24  Am.  Dec.  62;  Crump  (N.S.)  518  and  note. 

v.    United    States   Min.    Co.,   7   Grat.  17.  Haupt  v.  Vint,  68  W.  Va.  657, 

(Va.)  352,  56  Am.  Dec.  116.  70    S.   E.   702,   34  L.R.A.(N.S.)    518 

Note :  Ann.  Cas.  1915D  722.  and  note. 

14.  Hall  V.  Crandall,  29  Cal.  567,  18.  Duncan  v.  Miles,  32  lU.  532,  83 
89  Am.  Dec.  64;  Wallace  v.  Bentley,  Am.  Dec.  293;  Harper  v.  Little,  2 
77  Cal.  19,  18  Pac.  788,  11  A.  S.  R.  Greenl.  (Me.)  14,  11  Am.  Dec.  25; 
231;  Ogden  v.  Raymond,  22  Conn.  Ballou  v.  Talbot,  16  Mass.  461,  8  Am. 
379,  58  Am.  Dec.  429 ;  Duncan  v.  Niles,  Dec.  146 ;  Haupt  v.  Vint,  68  W.  Va. 
32  III.  532,  83  Am.  Dec.  293;  M.  M.  657,  70  S.  E.  702,  34  L.R.A.(N.S.) 
Walker  Co.  v.  Dubuque  Fruit,  etc.,  518  and  note;  McCurdv  v.  Rogers,  21 
Co.,  113  la.  428,  85  N.  W.  614,  53  AVis.  197,  91  Am.  Dec.*^  468. 

L.R. A.  775;  Ballou  v.  Talbot,  16  Mass.       19.  Dusenbury    v.    Ellis,    3    Johns. 
461,  8  Am.  Dec.  146;  People's  Nat.   Cas.  (N.  Y.)  70,  2  Am.  Dec.  144.    See 
Bank  v.  Dixwell,  217  Mass.  436,  105   supra,  par.  70. 
N.  E.  435,  Ann.  Cas.  1915D  722  and 
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able  personally  for  the  nonperformance  of  contract;*^  and  if  he 
chooses  to  bind  himself  by  a  personal  covenant,  he  is  legally  liable 
for  a  breach  of  it,  even  although  he  describes  himself  as  covenanting 
as  trustee,  agent,  executor  or  administrator.^  While  ordinarily  an 
agent  acting  for  a  known  and  disclosed  principal,  and  guilty  of  no 
fraud  or  misrepresentation,  is  not  liable  for  a  breach  of  a  warranty 
given  by  him,  yet  if  he  sees  fit  for  a  good  consideration  to  make  a 
personal  contract  of  warranty  such  contract  will  be  binding  and 
enforceable  against  him.* 

95.  Proceedings  against  Principal  as  Bar  to  Action. — It  is  an  estab- 
lished  rule  that  where  a  person  contracts  with  another,  who  is  in 
fact  an  agent  of  an  undisclosed  principal,  and,  after  learning  all  of 
the  facts,  brings  an  action  on  the  contract  and  recovers  judgment 
against  the  principal,  such  judgment  is  a  bar  to  an  action  against 
the  agent.*  And  w;here  a  tenant  elects  to  proceed  against  a  known 
principal  as  owner  of  the  leased  property  he  cannot  also  hold  the 
agent  liable.*  An  agent  making  a  sale  may  personally  warrant  the 
thing  sold,  and  in  such  a  case  he  is  personally  liable  on  the  warranty, 
though  he  is  acting  for  a  known  principal,  and  though  the  principal 
gives  a  similar  waiTanty ;  *  but  if  a  recovery  is  obtained  against  the 
principal  for  the  breach  of  a  like  warranty,  no  action  can  be  main- 
tained upon  the  warranty  given  by  the  agent,  as  the  two  contracts 
will  in  effect  be  deemed  to  guarantee  the  same  thing.* 

96.  Remedy;  Measure  of  Damages. — ^There  has  been  much  diver- 
sity of  judicial  opinion  as  to  the  character  of  the  liability  of  one 
who,  without  authority,  executes  a  contract  in  the  name  of  an  alleged 
principal.  Three  forms  of  remedy  have  been  recognized  by  the  courts 
as  available  to  the  other  party  to  the  contract,  each  being  based 
upon  a  distinction  in  the  nature  of  the  liability:  (1)  an  action 
against  the  agent  upon  the  contract,  as  principal  in  the  contract; 
(2)  an  action  against  the  agent  for  damages  for  the  breach  of  his 
warranty  of  authority  to  execute  the  contract;  and  (3)  an  action  for 
deceit,  where  the  agent  has  acted  in  bad  faith  in  his  assumption  of 

20.  Mitchell  v.  Hazen,  4  Conn.  495,  3.  Murphy  v.  Hutchinson,  93  Miss. 

10  Am.  Dec.  169 ;  Summer  v.  Williams,  643,  48  So.  178,  17  Ann.  Cas.  611  and 

8  Mass.  162,  5  Am.  Dec.  83;  White  v.  note,  21  L,B.A.(N.S.)  785;  Fowler  v. 

Skinner,  13  Johns.  (N.  Y.)  307,  7  Am.  Bowery  Sav.  Bank,  113  N.  Y.  450,  21 

Dec.  381.  N.  E.  172,  10  A.  S.  R.  494,  4  L.R.A. 

1.  Mitchell  V.  Hazen,  4  Conn.  495,  145. 

10  Am.  Dec.  169;  Allen' v.  Sayward,  5  4.  Le  Vette  v.  Hardman,  77  Wash. 

Greenl.   (Me.)   227,  17  Am.  Deo.  221  320,  137  Pac.  454,  L.R.A.1917B  222. 

and  note;  Bliss  v.  Tidrick,  25  S.  D.  533,  5.  See  supra,  par.  94.    And  see  gen- 

127  N.  W.  852,  Ann.  Cas.  1912C  671,  erallv,  Sales. 

32  L.R.A.(N.S.)  854.  6.  Dahlstrom  v.  Gemunder,  198  N. 

2.  Dahlstrom  v.   Gemunder,  198  N.  Y.  449,  92  N.  E.  106, 19  Ann.  Cas.  771 
Y.  449,  92  N.  E.  106,  19  Ann.  Cas.  and  note. 

771  and  note. 

917 


/ 


§§  97,  98  PKINCIPAL  AND  AGENT  21  B.  C.  L. 

authority.'  Under  the  statutes  enacted  in  some  states  one  who  with- 
out authority  executes  a  written  contract  in  the  name  of  his  prin- 
cipal without  believing  that  he  has  authority  so  to  do  is  responsible 
as  principal  to  third  persons  therefor,  and  an  action  is  maintcdnable 
against  him  upon  the  contract  as  principal  and  for  its  breach.®  The 
measure  of  damages  in  an  action  of  this  character  has  also  been  a  sub- 
ject of  some  controversy.*  If  the  agent  does  not  become  bound  to 
the  performance  of  the  contract,  it  seems  that  he  may  be  held  account^ 
able  in  an  action  to  recover  money  paid  or  work  or  labor  performed 
under  the  contract,  or  for  special  damages  sustained  by  reason  of 
the  wrong  in  assuming  to  act  without  authority.*®  And,  according 
to  the  prevailing  view,  the  costs  of  an  unsuccessful  action  against 
the  principal  are  proper  elements  of  damage.**  But  the  defendant 
is  not  liable  for  special  damages  by  reason  of  false  representations  of 
authority  to  sell  certain  property,  on  account  of  which  the  plaintiflf 
failed  tp  negotiate  with  the  owner,  or  with  his  authorized  agent,  and 
thus  failed  to  obtain  the  property.** 

97.  Contract  in  Excess  of  PrincipaPs  Powers. — According  to  some 
authorities,  there  is  no  implied  warranty  by  an  agent  that  his  prin- 
cipal has  authority  to  make  a  contract  signed  by  the  agent,  and  the 
agent,  acting  within  the  scope  of  his  authority,  is  not  answerable  upon 
such  a  contract  where  his  principal  is  not  bound  by  it.*®  Accordingly 
it  is  held  that,  as  a  national  bank  is  not  bound  by  an  unauthorized 
contract  of  guaranty,  an  officer  or  agent  of  the  bank  cannot  be  held 
personally  answerable  upon  such  a  contract  made  by  him  within  the 
scope  of  his  authority  on  behalf  of  the  bank.** 

98.  Public  Agents  or  Officers. — The  rule  expressed  above  **  applies 
in  the  case  of  agents  acting  in  behalf  of  private  persons  or  corpora- 
tions. The  agent  is,  with  reason,  held  personally  responsible,  if  he 
fails  to  bind  his  principal,  because  he  is  bound  to  know  the  extent 
of  his  authority,  while  the  party  with  whom  he  contracts  is  not 
presumed  to  know  anything  concerning  it.  But  it  is  otherwise  in 
case  of  public  agents  or  officers.  When  public  agents,  in  good  faith, 
contract  with  parties  having  full  knowledge  of  the  extent  of  their 

7.  Kennedy  v.  Stonehouse,  13  N.  D.  12  L.R.A.  346. 

232,  100  N.  W.  258,  3  Ann.  Cas.  217  Note:  34  L.R.A.(N.S.)  540. 

and  note.  11.  Note:  34  L.R.A.(N.S.)  540. 

Note:  34  L.R.A.(N.S.)  525  et  seq.  12.  Wallace  v.  Bentley,  77  Csil.  19, 

See  supra,  par.  95.  18  Pae.  788,  11  A.  S.  R.  231. 

8.  Kennedv  v.  Stonehouse,  13  N.  D  13.  Thilmanv  v.  Iowa  Paper  Bag 
232,  100  N.  W.  258,  3  Ann.  Cas.  217.  Co.,  108  la.  357,  79  N.  W.  261,  75  A, 

Note:   34  L.R.A.(N.S.)    537.  S.  R.  259. 

9.  Note:  34  L.R.A. (N.S.)   540.  14.  Thilmany   v.   Iowa   Paper  Bag 

10.  Wallace  v.  Bentlev,  77  Cal.  19,  Co.,  108  la.  357,  79  N.  W.  261,  75  A. 
18  Pac.  788, 11  A.  S.  R.  231;  Farmers'  S.  R.  259;  Ellis  v.  Stone,  21  N.  M. 
Co-op.  Trust  Co.  v.  Floyd,  47  Ohio  730,  158  Pac.  480,  L.R.A.1916F  1228. 
St.  525,  26  N.  E.  110,  21  A.  S.  R.  846,  16.  See  supra,  par.  93  et  seq. 
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authority,  or  who  have  equal  means  of  knowledge  with  themselves, 
they  do  not  hecome  individually  liable,  unless  the  intent  to  incur 
a  personal  responsibility  is  clearly  expressed,  although  it  should  be 
found  that  through  ignorance  of  the  law  they  may  have  exceeded 
their  authority.  In  this  as  in  all  other  cases,  the  intention  of  the 
parties  governs,  and  when  a  person,  known  to  be  a  public  officer, 
contracts  with  reference  to  the  public  matters  committed  to  his  charge, 
he  is  presumed  to  act  in  his  official  capacity  only,  although  the 
contract  may  not  in  terms  allude  to  the  character  in  which  he  acts, 
unless  the  officer  by  unmistakable  language  assumes  a  personal  lia- 
bility, or  is  guilty  of  fraud  or  misrepresentation.  Being  a  public 
agent  with  his  powers  and  duties  prescribed  by  law,  the  extent  of  his 
powers  are  presumed  to  be  as  well  known  to  all  with  whom  he  con- 
tracts as  to  himself.  When,  therefore,  there  is  no  want  of  good 
faith,  a  party  contracts  with  such  an  officer  with  his  eyes  open,  and 
has  no  one  to  blame  if  it  should  afterwards  appear  that  the  officer 
had  not  the  authority  which  it  was  supposed  he  had.^®  It  has  been 
held,  however,  that  where  the  agent  of  a  public  corporation,  with- 
out authority,  makes  a  promise  in  writing,  not  under  seal,  in  conse- 
quence of  which  the  promisee  incurs  a  liability  to  a  third  person, 
and  all  remedy  against  the  corporation  is  lost,  the  agent  is  person- 
ally liable,  on  such  promise,  although  the  principal  is  disclosed  in 
the  promise.^' 

X.  Ratification  of  Unauthorized  Acts 

Oenerally 

99.  Efficacy  of  Ratification  to  Bind  Principal  Generally. — ^It  is  a 
well  established  rule  of  law  that  if  one,  not  assuming  to  act  for  him- 
self, does  an  act  for  or  in  the  name  of  another  upon  an  assumption  of 
authority  to  act  as  the  agent  of  the  latter,  even  though  without  any 
precedent  authority  whatever,  if  the  person  in  whose  name  the  act 
was  performed  subsequently  ratifies  or  adopts  what  has  been  so  done, 
the  ratification  relates  back  and  supplies  original  authority  to  do  the 
act.^®    In  such  a  case  the  principal  is  bound  to  the  same  extent  as  if 

16.  Sanborn  v.  Neal,  4  Minn.  126,  5  So.  190,  2  L.R.A.  808;  Delano  v. 
77  Am.  Dec.  502.  Jacoby,  96  Cal.  275,  31  Pac.  290,  31 

Note:  34  L.R.A.(N.S.)  523.  A.  S.  R.  201;  Iilorehouse  v.  Northrop, 

See  Public  Officers.  33  Conn.  380,  89  Am.  Dec.  211;  John- 

17.  Underbill  v.  Gibson,  2  N.  H.  352,  son  v.  Cochran,  81  Ga.  39,  6  S.  E.  809, 
9  Am.  Dec.  82.  12  A.  S.  R.  294;  Findlay  v.  Hilden- 

18.  Lee  v.  Fontaine,  10  Ala.  755,  44  brand,  17  Idaho  403,  105  Pac.  790,  29 
Am.  Dee.  505;  Clealand  v.  Walker,  11  L.R.A. (N.S.)  400  and  note;  Mason  v. 
Ala.  1058,  46  Am.  Dec.  238;  Pollock  Caldwell,  5  Gil.  (111.)  196,  48  Am. 
V.  Gantt,  69  Ala.  373,  44  Am.  R^p.  Dec.  330;  Ward  v.  Williams,  26  111. 
519;  Wheeler  v.  McGuire,  86  Ala.  398,  447,  79  Am.  Dec.  385  and  note;  Hef- 
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the  act  had  been  done  in  the  first  instance  by  his  previous  author- 
ity; and  this  is  true  whether  the  act  be  detrimental  to  the  prin- 

ner  v.  Vandolah,  62  111.  483,  14  Am.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 

Rep.  106;  Cairo,  etc.,  R.  Co.  v.  Ma-  Am.  Dec.  203;  Grafton  v.  Follansbee, 

honey,  82  III.  73,  25  Am.  Rep.  299;  16  N.  H.  450,  41  Am.  Dec.  736;  Bou- 

I*  av  V.  Slaughter,  194  111.  157,  62  N.  telle  v .  Meletidy,  19  N.  H.  196,  49  Am. 

E.  592,  88  A.  S.  R.  148,  56  L.R.A.  56i;  Dec.  152;  Ham  v.  Boody,  20  N.  H.  411, 

Persons  v.  McKibben,  5  Ind.  261,  61  51  Am.  Dec.  235;   Gulick  v.  Grover, 

Am.  Dec.  85;  Pursley  v.  Morrison,  7  33   N.   J.   L.  463,  97  Am.   Dec.   728; 

Ind.  356,  63  Am.  Dec.  424;  Henry  v.  Schlessinger  v.   Forest   Products   Co., 

Heeb,  114  Ind.  275,  16  N.  E.  606,  5  78  N.  .T.  L.  637,  76  Atl.  1024,  138  A. 

A.  S.'R.  613;  Adams  Exp.  Co.  v.  Car-  S.  R.  627,  30  L.R.A.(N.S.)  317;  Skin- 

nahan,  29  Ind.  App.  606,  63  N,  E.  245,  ner  v.  Davton,  19  Johns.  (N.  Y.)  513. 

64  N.  E.  647,  94  A.  S.  R.  279;  Bell  v.  10  Am.  Dec.  286;  Rossiter  v.  Rossiter, 

Byerson,  11  la.  233,  77  Am.  Doc.  142;  8  Wend.    (N.   Y.)    494,  24  Am.  Dec. 

Lathrop  v.  Commercial  Bank,  8  Dana  62;  Condit  v.  Baldwin,  21  N.  Y.  219, 

(Kv.)   114,  33  Am.  Dec.  481;  Violett  78  Am.  Dec.  137;  Blinn  v.  Sehwarz, 

V.  Powell,  10  B.  Mon.   (Ky.)   347,  52  177  X.  Y.  252,  69  N.  E.  542,  101  A.  S. 

Am.  Dec.  548;  Western  Mfg.  Co.  v.  R.  806;  Lane  v.  Dudley,  6  N.  C.  119, 

Cotton  &  Long  (Ky.)  104  S.  W.  758,  5  Am.  Dec.  523;  Davis  v.  Burnett,  49 

12   L.R.A.(N.8.)    427;   Pitts   v.    Shu-  N-  C.  71,  67  Am.  Dec.  263;  Fleming  v. 

bert,   11  La.   286,  30   Am.  Dec.  718;  Sherwood,  24  N.  D.  144,  139  N.  W. 

Dord  V.  B(mnaffee,  G  La.  Ann.  563,  54  101,  43  L.R.A.(N.S.)  945;  Aetna  Ins. 

Am.  Dee.  573;  Szymanski  v.  Plasson,  Co.   v.    Stambaugh-Thompson   Co.,   76 

20  La.  Ann.  90,  96  Am.  Dec.  382;  Mill-  Ohio  St.  138,  81  N.  E.  173,  118  A.  S. 

iken  v.  Coombs,  1  Greenl.   (Me.)  343,  R.  .834;  Hoffmaster  v.  Black,  78  Ohio 

10  Am.  Dec.  70;  American  Bonding  St.  1,  84  N.  E.  423,  125  A.  S.  R.  679. 
Co.  V.  Ensey,  105  Md.  211,  65  Atl.  921,  14  Ann.  Cas.  877,  21  L.R.A.(N.S.)  52; 

11  Ann.  Cas.  883;  Gilmore  v.  Wilbur,  JVIcLeod  v.  Despain,  49  Ore.  536,  90 

12  Pick.  (Mass.)  120,  22  Am.  Dec.  Pac.  492,  92  Pac.  1088,  124  A.  S.  R. 
410;  Starks  v.  Sikes,  8  Grav  (Mass.)  1066,  19  L.R.A.(KS.)  276;  McDowell 
609,  69  Am.  Dec.  270;  Mclntvre  v.  v.  Simpson,  3  Watts  (Pa.)  129,  27 
Park,  11  Gray  (Mass.)  102,  7i  Am.  Am.  Dec.  338;  McMahan  v.  McMahan, 
Dec.  690;  Hunter  v.  Giddino:?,  97  Mass.  13  Pa.  St.  376,  53  Am.  Dec.  481; 
41,  93  Am.  Dec.  54;  Dempsey  v.  Cham-  Woi^kman  v.  Guthrie,  29  Pa.  St.  495, 
bers,  154  Mass.  330,  28  N.  E.  279,  26  72  Am.  Dec.  654;  Wheeler,  etc.,  Mff:. 
A.  S.  R.  249,  13  L.R.A.  219  and  note;  Co.  v.  Aughey,  144  Pa.  St.  31)8,  22 
Nims  V.  Mt.  Hennon  Boys'  School,  160  AU.  667,  27  A.  S.  R.  638;  Good  Fel- 
Mass.  177,  35  N.  E.  776,  39  A.  S.  R.  lows  v.  Campbell,  17  R.  I.  402,  22  Atl. 

467,  22  L.R.A.  364;  Busch  v.  Wilcox,  307,  13  L.R.A.  601;  Brown  v.  Wilson, 
82  Mich.  336,  47  N.  W.  328,  21  A.  S.  45  S.  C.  519,  23  S.  E.  030,  55  A.  S.  R. 
R.  563;  Hitchcock  v.  Griffin,  etc.,  Co.,  779;  Fitzpatrick  v.  School  Coni'rs,  7 
99  Mich.  447,  58  N.  W.  373,  41  A.  S.  Humph.  (Tenn.)  224,  46  Am.  Dec.  76; 
R.  624;  St.  Johns  Mfg.  Co.  v.  Munger,  Calhoun  v.  McCrory  Piano,  etc.,  Co., 
106  Mich.  90,  64  N.  W.  3,  58  A.  S.  R.  129  Tenn.  651,  168  S.  W.  149,  Ann. 

468,  29  L.R.A.  63;  Kimball  v.  Ranney,  Cas.  1916A  183,  52  L.R.A. (N.S.)  571 
122  Mich.  160,  80  N.  W.  992,  80  A.  S.  and  note;  Linn  v.  Wright,  18  Tex.  317, 
R.  548,  46  L.R.A.  403;  Planters'  Bank  70  Am.  Dec.  282;  Bishop  v.  Readsboro 
V.  Sharp,  4  Smedes  &  M.  (Miss.)  75,  Chair  Mfg.  Co.,  85  Vt.  141,  81  Atl. 
43  Am.  Dec.  470 ;  Trenton  First  Nat.  454,  Ann.  Cas.  1914B  1163,  36  L.R.A. 
Bank  v.  Gay,  63  Mo.  33,  21  Am.  Rep.  (N.S.)  1171;  Virginia  Pocahontas 
430;  Reed  v.  Morton,  2i  Neb.  760,  40  Coal  Co.  v.  Lambert,  107  Va.  368,  58 
N.  W.  282,  8  A.  S.  R.  247,  1  L.R.A.  S.  E.  561,  122  A.  S.  R.  860,  13  Ann. 
736;    Despatch    Line    of    Packets    v.  Cas.  277  and  note;  Lemcke  v.  Funk,  78 
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cipal  or  to  his  advantage/*  or  whether  it  sound  in  contract  or  tort.*® 
Where,  for  example,  an  agent  procures  the  signature  of  a  third  per- 
son to  a  note  payable  to  his  principal,  upon  certain  conditions,  the 
principal,  by  accepting  and  affirming  the  note,  takes  it  subject  to  the 
conditions  upon  which  it  was  obtained  by  his  agent,  whether  or  not 
the  latter  had  authority  to  malce  or  agree  to  such  conditions.^  Like- 
wise, where  the  name  of  a  person  is  signed  to  a  submission  to  arbi- 
tration, though  he  did  not  in  fact  sign  it,  but  was  present  when  the 
arbitration  was  had  and  the  award  made,  and  testified  before  the 
arbitrators,  knowing  that  his  rights  were  involved  in  the  controversy, 
he  is  estopped  from  denying  the  correctness  of  the  award.*  Again, 
though  a  power  of  attorney  to  sell  land  does  not  authorize  a  convey- 
ance to  be  made,  yet  if  the  agent,  acting  under  the  power,  makes  a 
conveyance  as  Well  as  a  sale,  and  the  principal,  being  informed 
thereof,  approves  what  has  been  done  in  his  name,  and  accepts  notes 
and  mortgages  given  by  the  purchaser,  and  insists  upon  their  pay- 
ment, he  ratifies  the  conveyance,  and  the  effect  of  the  power  of  attor- 
ney under  which  the  agent  acted  becomes  immaterial.*  And  where 
it  appeared  that  a  station  agent,  without  express  authority,  engaged 
a  surgeon  to  attend  an  employee  for  an  injury  sustained  in  the  serv- 
ice of  the  company,  and  the  superintendent  knew  and  did  not  object 
to  it,  but  told  the  surgeon  that  he  would  be  paid,  the  court  held 
that  this  would  warrant  a  finding  that  the  company  ratified  such 
employment.*  The  rule  applies  as  well  to  corporations  as  to  indi- 
viduals,* For  some  purposes  at  any  rate,  in  case  of  a  contract  made 
in  a  foreign,  country,  by  an  agent  without  authority,  which  the  prin- 
cipal at  home  afterwards  ratifies,  the  contract  is  considered  as  made 

Wash.  460,  139  Pac.  234,  Ann.  Cas.  380,  89  Am.  Dec.  211;  Henry  v.  Heeb, 

1915D  23;  Matzger  v.  Arcade  Build-  114  Ind.  275,  16  N.  E.  606,  5  A.  S.  R. 

ing,  etc.,  Co.,  80  Wash.  401,  141  Pac.  613;    Nims    v.    Mt.    Hermon    Boys' 

900,    L.R.A.1915A    288;     Uniontown  School,  160  Mass.  177,  35  N.  E.  776, 

Grocery  Co.  v.  Dawson,  68  W.  Va.  332,  39  A.  S.  R.  467,  22  L.R.A.  364;  Busch 

69  S.  E.  845,  Ann.  Cas.  1912B  148 ;  v.  Wilcox,  82  Mich.  336,  47  N.  W.  328, 

Atlee  V.  Bartholomew,  69  Wis.  43,  33  21  A.  S.  R.  563.     See  Master  and 

N.  W.  110,  5  A.  S.  R.  103  and  note;  Sehvant,   vol.   18,  p.  801,  as  to   the 

Gunther  v.  Ullrich,  82  Wis.  222,  52  master's  liability. 

N.  W.  88,  33  A.  S.  R.  32;  In  re  North-  1.  Wheeler,  etc.,  Mfg.  Co.  v.  Aug- 

umberland  Ave.  Hotel  Co.,  33  Ch.  D.  hey,  144  Pa.  St.  398,  22  Atl.  667,  27 

16,  2  Eng.  Rul.  Cas.  351  and  notes;  A.  S.  R.  638. 

Ashbury  Rv.  Carriage,  etc.  v.  Riche,  2.  Johnson  v.   Cochran,  81  6a.  39, 

L.  R.  7  H.  L.  653,  44  L.  J.  Exch.  185,  6  S.  E.  809,  12  A.  S.  R.  294.    See  also 

2  Eng.  Rul.  Cas.  304  and  notes;  Wat-  Trenton  First  Nat.  Bank  v.  Gay,  63 

son  V.  Swann,  11  C.  B.  N.  S.  756,  103  Mo.  33,  21  Am.  Rep.  430. 

E.  C.  L.  755,  31  L.  J.  C.  P.  210,  2  3.  Delano  v.  Jacoby,  96  Cal.  275,  31 

Eng.   Rul.   Cas.   345  and  notes.     See  Pac.  290,  31  A.  S.  R.  201. 

Estoppel,  vol.  10,  p.  692  et  seq.  4.  Cairo,  etc.,  R.   Co.  v.  Mahoney, 

19.  Henry  v.  Heeb,  114  Ind.  275,  16  82  111.  73,  25  Am.  Rep.  299. 

N.  E.  606,  5  A.  S.  R.  613.  5.  Planters'  Bank  v.  Sharp,  4  Smedes 

^    20.  Morehouse  v.  Northrop,  33  Conn.  &  M.  (Miss.)  75,  43  Am.  Dec.  470. 
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in  that  foreign  country,  because  the  ratification  relates  back  tempore 
et  loco,  and  is  equivalent  to  an  original  authority.*  The  ratification 
of  one  unauthorized  act  is  not  the  ratification  of  another  and  entirely 
distinct  act.'  An  agent  with  authority  to  do  certain  lawful  things 
cannot,  by  virtue  of  that  authority,  ratify  his  own  unlawful  and 
unauthorized  acts  so  as  to  bind  his  principal.®  When  once  deliber- 
ately made,  with  full  knowledge  of  all  the  material  circumstances, 
a  ratification  may  not  be  recalled  or  retracted.*  The  party  alleging 
a  ratification  sustains  the  burden  of  establishing  the  fact>*  And 
the  evidence  should  be  plain  and  unequivocal.**  Ultimately,  the 
question  whether  the  facts  in  proof  show  a  ratification  is  in  most 
cases  one  for  the  jury's  determination.** 

100.  Binding  Effect  on  Others  than  Principal. — The  statement  is 
frequentiy  made  that  a  subsequent  ratification  is  equivalent  to  a 
prior  authorization;  or,  in  other  words,  that  a  ratification  operates 
retroactively,  or  by  relation,  back  to  the  date  of  the  doin^  by  the 
agent  of  the  act  ratified.  This  is  unquestionably  true,  as  agaibst 
the  principal  who  ratifies.  By  such  ratification,  he  waives,  so  far  as 
he  can,  the  want  of  authority  in  the  person  who  assumed  to  act  as 
his  agent,  and  he  irrevocably  binds  himself  by  the  contract  ratified 
and  to  every  part  thereof;  or,  if  the  matter  rests  in  tort,  the  principal, 
if  the  tort  is  susceptible  of  ratification,  becomes  answerable  in  dam- 
ages to  any  party  injured  thereby.*'  Whether,  however,  the  ratifica- 
tion is  binding  upon  the  other  party  to  the  contract  is  a  question 
upon  which  the  authorities  have  differed.  According  to  some  deci- 
sions the  other  contracting  party  is  not  bound  without  his  consent;  ** 
but  the  weight  of  authority  is  to  the  contrary,  in  harmony  with 
decisions  which  enforce  contracts  wanting  the  element  of  mutuality 
at  the  date  on  which  they  were  entered  into.  A  principal  may,  there- 
fore, generally  ratify  a  contract,  whether  the  other  party  is  willing 
he  should  do  so  or  not,  and  may,  after  ratification,  enforce  the  con- 
tract against  the  other  party.**  Third  persons  have  the  right  to 
treat  an  unauthorized  act  or  contract,  while  it  remains  unratified, 
as  having  no  existence  whatever.     If  it  purports  to  affect  the  title 

6.  Dord  v.  Bonnaffee,  6  La.   Ann.   84  Am.  Dec.  611. 

563,  54  Am.  Dec.  573.  11.  Rice  v.  Tavemier,  8  Minn.  248, 

7.  Hoffmaster  v.  Black,  78  Ohio  St.  83  Am.  Dec.  778. 

1,  84  N.  E.  423,  126  A.  S.  R.  679,  14  12.  Belfield  v.  National  Supply  Co., 

Ann.  Cas.  877,  21  L.R.A.(N.S.)  52.  189  Pa.  St.  189,  42  Atl.  131,  69  A.  S. 

8.  Fay  v.   Slaughter,  194  111.   157,  R.  799;  Reese  v.  Medlock,  27  Tex.  120, 
62  N.  E.  592,  88  A.  S.  R.  148,  56  84  Am.  Dec.  611. 

L.R.A.  564;  Trudo  v,  Anderson,  10  13.  Note:  5  A.  S.  R.  109.  See  su- 
Mich.  357,  81  Am.  Dec.  795.  pra,  par.  99. 

9.  Note:  27  Am.  Dec.  344.  14.  Atlee  v.  Bartholomew,  69  Wis. 

10.  HasweU  v.   Standring,  152  la.  43,  33  N.  W.  110,  5  A.  S.  R.  103  and 
291,  132  N.  W.  417,  Ann.  Cas.  1913B  note. 

1326;  Reese  v.  Medlock,  27  Tex.  120,       15.  Note:  5  A.  S.  R.  110. 
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to  property,  they  may  nevertheless  deal  with  such  property,  if  it 
be  the  property  of  the  party  who  did  not  authorize  the  contract  or 
act,  and  may  acquire  the  title  thereto  or  secure  liens  thereon,  whether 
by  the  voluntary  act  of  such  party,  or  by  legal  proceedings  prosecuted 
against  him,  and  he  cannot  by  any  subsequent  ratification  of  the 
unauthorized  act  give  it  any  retroactive  effect  as  against  them,  nor 
impair  their  title  or  lien  in  any  respect.^* 

101.  Acts  Not  Purporting  to  Be  in  Behalf  of  Principal. — ^Ratifica- 
tion means  adoption  of  that  which  was  done  for  and  in  the  name 
of  another;  hence  the  contract  at  its  inception  must  purport  to  be 
the  contract  of  the  principal.^'  There  can  be  no  ratification  where 
it  appears  that  the  person  who  made  the  contract  was  not  at  the 
time,  and  did  not  profess  to  be,  acting  on  behalf  of  the  alleged  prin- 
cipal.^* For  example,  where  a  person  in  obtaining  a  conveyance 
of  lan'd  represents  that  he  is  the  agent  of  another,  but  makes  the 
purchase  in  his  own  name,  and  with  his  own  money,  and  with  the 
intention  of  acquiring  the  property  for  his  own  use  and  benefit,  the 
named  principal  is  not  entitled  to  ratify  the  purchase  and  thereby 
acquire  the  benefit  of  the  conveyance.**  Ordinarily,  it  is  not  suffi- 
cient to  constitute  ratification  that  the  contract  may  have  inured 
to  the  benefit  of  a  person  sought  to  be  charged  as  principal.^® 

102.  Entirety  of  Ratification  of  Transaction. — If  a  principal  elects 
to  ratify  any  portion  of  an  unauthorized  transaction  of  his  agent 
he  must  ratify  the  whole  of  it.  He  cannot  avail  himself  of  such 
acts  as  ore  beneficial  to  him,  and  repudiate  such  as  are  detrimental, 
whether  the  ratification  be  expressed  or  implied.*     If,  for  example, 

16.  Friedman  v.  Lesher,  198  111.  21,  1.  Daniels  v.  Brodie,  54  Ark.  216, 15 
64  N.  E.  736,  92  A.  S.  R.  255.  S.  W.  467,  11  L.R.A.  81;  Dolvin  v. 

Note:  5  A.  S.  R.  114.  American  Harrow  Co.,  125  Ga.  699, 

17.  Note:  2  British  Rul.  Cas.  261.  54  S.  E.  706,  28  L.R.A.(N.S.)   785; 

18.  Ward  v.  Williams,  26  111.  447,  Adams  Express  Co.  v.  Carnalian,  29 
79  Am.  Dec.  385  and  note;  Schlessing-  Ind.  App.  606,  63  N.  E.  245,  64  N.  E. 
er  V.  Forest  Products  Co.,  78  N.  J.  L.  647,  94. A.  S.  R.  279;  Rackemann  v. 
637,  76  Atl.  1024,  138  A.  S.  R.  627,  Riverbank  Imp.  Co.,  167  Mass.  1,  44 
30  L.R.A.(N.S.)  347;  Virginia  Poca-  N.  E.  990,  57  A.  S.  R.  427;  Eberts  v. 
hontas  Coal  Co.  v.  Lambert,  107  Va.  Selover,  44  Mich.  519,  7  N.  W.  225, 
368,  58*  S.  E.  561,  122  A.  S.  R.  860,  38  Am.  Rep.  278;  Johnston  Harvester 
13  Ann.  Cas.  277  and  note;  Keighley  Co.  v.  Millef,  72  Mich.  265,  40  N.  W. 
V.  Durant,  [1901]  A.  C.  240,  70  L.  J.  429,  16  A.  S.  R.  536;  St.  Johns  Mfg. 
K.  B.  662,  84  L.  T.  N.  S.  777, 17  Times  Co.  v.  Hunger,  106  Mich.  90,  64  N.  W. 
L.  Rep.  527,  1  British  Rul.  Cas.  351  3,  58  A.  S.  R.  468,  29  L.R.A.  63;  Tay- 
and  note;  Eraser  v.  Sweet,  13  Mani-  lor  v.  Conner,  41  Miss.  722,  97  Am. 
toba  147,  2  British  Rul.  Cas.  254  and  Dec.  419;  Eastman  v.  Provident  Mu- 
note.  tual  Relief  Ass'n,  65  N.  H.  176,  18  Atl. 

19.  Virginia  Pocahontas  Coal  Co.  v.  745,  23  A.  S.  R.  29,  5  L.R.A.  712 ; 
Lambert,  107  Va.  368,  58  S.  E.  561,  Fleming  v.  Sherwood,  24  N.  D.  144, 
122  A.  S.  R.  860,  13  Ann.  Cas.  277.  139  N.  W.  101,  43  L.R.A.(N.S.)  945; 

20.  Note:  2  British  Rul.  Cas.  261.  McLeod  v.  Despain,  49  Ore.  536,  90 
But  see  infra,  par.  112.  Pac.  492,  92  Pac.  1088,  124  A.  S.  R. 
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an  agent  obtains  possession  of  the  property  of  another  by  making 
a  stipulation  or  condition  which  he  is  not  authorized  to  make,  the 
principal  must  either  return  the  property,  or  remain  subject  to  the 
condition  upon  which  it  was  parted  with  by  the  former  owner.- 
Similarly,  keeping  part  of  the  goods  left  for  a  person  with  an  unau- 
thorized agent,  who  assumed  to  accept  them  in  discharge  of  a  con- 
tract obligation  which  the  other  party  had  the  option  to  discharge 
either  in  goods  or  in  money,  ratifies  the  act  of  the  agent  in  accept- 
ing the  goods,  and  prevento  any  rejection  of  other  portions  of  the 
goods.*  And  on  the  same  principle  the  payee  of  a  renewal  note 
cannot,  after  knowledge  of  all  the  facts,  ratify  the  act  of  his  agent 
in  obtaining  such  note  by  suing  thereon, 'and  at  the  same  time  repudi- 
ate as  unauthorized  the  act  of  his  agent  in  executing  contemporane- 
ously therewith  an  agreement  detrimental  to  him,  which  contempo- 
raneous agreement  was  the  inducing  cause  of  the  execution  of  the 
renewal  note.* 

103.  Form;  Oral  Approval  of  Deed;  Statute  of  Frauds. — Ordina- 
rily, the  ratification  of  an  unauthorized  act  must  be  in  the  particu- 
lar mode  or  form  necessary  to  confer  authority  to  perform  it  in  the 
first  instance.^  According  to  the  rule  of  the  common  law,  power 
to  execute  an  instrument  under  seal  must  be  given  by  an  instru- 
ment ol  equal  solemnity,  and  the  ratification  of  an  instrument  that 
the  law  requires  to  be  under  seal  must  be  under  seal  also.^  A  parol 
ratification  by  a  principal  of  a  deed,  made  by  an  agent  not  having 
autliority  under  seal,  is  insufficient.'  And  an  oral  approval  by  a 
principal  of  a  sale  of  lands  made  by  an  agent  who  had  written  author- 
ity to  make  the  sale,  but  on  different  terms  from  those  upon  which 

1066,  19  L.R.A.(N.S.)  276;  Morse  v.  4.  Dolvin  v.  American  Harrow  Co.^ 

Whitcomb,  54  Ore.  412,  102  Pac.  788,  125  Ga.  699,  64  S.  E.  706,  28  L.R.A. 

103  Pac.  775,  135  A.  S.  R.  832;  Muu-  (N.S.)  785. 

dorff  V.  Wickersham,  63  Pa.  St.  87,  3  5.  Despatch  Line  of  Packets  v.  Bell- 
Am.  R«p.  631;  MeyerhofE  v.  Daniels,  amy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
173  Pa.  St.  555,  34  Atl.  298,  51  A.  S.  Dec.  203. 

R.  782;  Backman  v.  Wright,  27  Vt.  6.  Skinner  v.  Dayton,  19  Johns.  (N. 
187,  6o  Am.  Dec.  187;  Windsor  v.  St.  Y.)  513,  10  Am.  Dec.  286;  Blood  v. 
Paul,  etc.,  R.  Co.,  37  Wash.  156,  79  Goodrich,  12  Wend.  (N.  Y.)  525,  27 
Pac.  613,  3  Ann.  Cas.  62;  Bannatyne  Am.  Dec.  152.  * 
V.  Maclver,  [1906]  1  K.  B.  103,  75  L.  Note:  27  Am.  Dec.  344. 
J.  K.  B.  120,  54  W.  R.  293,  94  L.  T.  7.  Drumright  v.  Philpot,  16  Ga. 
N.  S.  150,  2  British  Rul.  Cas.  735  and  424,  60  Am.  Dec.  738;  Stetson  v.  Pat- 
note,  3  Ann.  Cas.  1143.  ten,  2  Greenl.  (Me.)  358,  11  Am.  Dec. 
Note:  13  L.R.A.  219.  Ill;  Paine  v.  Tucker,  21  Me.  138,  38 

2.  Rackemann  v.  Riverbank  Imp.  Am.  Dec.  256;  Spofford  v.  Hobbs,  29 
Co.,  167  Mass.  1,  44  N.  E.  990,  57  A.  Me.  148,  48  Am.  Dec.  521;  Blood  v. 
S.  R.  427;  Meverhoff  v.  Daniels,  173  Goodrich,  9  Wend.  (N.  Y.)  68,  24  Am. 
Pa.  St.  555,  34^  Atl.  298,  51  A.  S.  R.  Dec.  121 ;  Reese  v.  Medlock,  27  Tex. 
782.  120,  84  Am.  Dec.  611.    But  see  Mcln- 

3.  Daniels  v.  Brodie,  64  Ark.  216,  tjTe  v.  Park,  11  Gray  (Mass.)  102, 
15  S.  W.  467,  11  L.R.A.  81.  71  Am.  Dec.  690. 
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it  was  made,  is  unavailing.  To  sell  upon  different  terms  requires 
a  new  and  further  authority,  and  such  authority,  to  be  valid  under 
the  statute  of  frauds,  must  itself  have  been  in  writing,  signed  by  the 
principal.^  Where  an  agent  of  an  equitable  owner  of  land,  with- 
out being  thereto  authorized  by  writing,  signs  for  his  principal  an 
agreement  to  transfer  to  another  the  contract  under  which  the  prin- 
cipal holdg  the  land,  and  subsequently  the  principal,  at  the  request 
of  the  other  party,  executes  a  formal  assignment  written  on  the  same 
sheet  of  paper  with  the  agreement  to  transfer,  and  specifying  the 
same  consideration,  such  assignment  will  operate  as  a  written  ratifi- 
cation of  the  agreement  executed  by  the  agent,  and  take  it  out  of 
the  operation  of  the  statute  of  frauds,  notwithstanding  the  purchaser 
under  the  agreement  refuses  to  accept  the  assignment  when  after- 
ward tendered  to  him.*  But  a  written  contract  for  the  sale  of  lands, 
made  by  an  unauthorized  agent,  may  be  ratified  by  parol  in  any 
case  where  the  original  authority  to  sell  might  have  been  given  by 
parol.*^  Where  an  attorney  appointed  by  parol  executes  a  bond 
in  the  name  of  the  principal,  and  afterwards  the  principal  gives  him 
a  regular  power  of  attorney  dated  prior  to  the  bond,  this  is  a  good 
ratification  of  the  bond.**  And  where  a  sealed  contract  is  executed 
by  an  agent,  a  parol  acknowledgment  by  the  principal  that  he  had 
authority  is  competent  evidence  of  an  authority  under  seal.** 

Acts  Subject  to  Ratification 

104.  Violations  of  Law  or  Public  Policy. — There  are  certain  acts 
which  cannot  be  legally  delegated  to  an  agent  to  perform,  such  as 
acts  to  be  done  in  violation  of  law,  or  which  would  contravene  public 
policy,  and  which  would  amount  to  crimes  against  the  state.  There- 
fore, since  such  acts  cannot  be  lawfully  delegated,  it  necessarily  and 
logically  follows  that  they  cannot,  as  such  illegal  acts,  be  ratified.*' 
The  ratification  which  the  law  interdicts  relates,  however,  only  to 
such  acts  as  clearly  appear  to  have  been  done  in  violation  of  a  crim- 
inal statute,  the  motive  of  the  ratifying  party  being  presumably 
the  concealment  of  the  crime  or  the  suppression  of  its  prosecution. 

8.  Kozel  V.  Dearlove,  144  111.  23,  32  13.  Harrison  v.  McHenry,  9  Ga. 
N.  E.  542,  36  A.  S.  R.  416.  See  Stat-  164,  52  Am.  Dec.  435;  Henry  v.  Heeb, 
XTTB  OF  Frauds.  114  Ind.  275,  16  N.  E.  006,  5  A.  S.  R. 

9.  McClintock  v.  South  Penn  Oil  613 ;  Macf arland  v.  Heim,  127  Mo.  327, 
Co.,  46  Pa.  St.  144,  23  Atl.  211,  28  A.  29  S.  W.  1030,  48  A.  S.  R.  629;  Bou- 
S.  R.  785.  telle  v.  Melendy,  19  N.  H.  196,  49  Am. 

10.  Newton  v.  Bronson,  13  N.  Y.  Dec.  152;  Henry  Christian  BIdg.,  etc., 
587,  67  Am.  Dec.  89.  Ass'n  v.  Walton,  181  Pa.  St.  201,  37 

11.  Milliken   v.    Coombs,   1    Greenl.  Atl.  261,  59  A.  S.  R.  63G  and  note. 
(Me.)  343,  10  Am.  Dec.  70.  Notes:  5  A.  S.  R.  618;  13  L.R.A. 

12.  Blood   V.    Goodrich,    12    Wend.  219;  2  Eng.  Rul.  Cas.  344, 
(N.  Y.)  525,  27  Am.  Dec.  152. 
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Where  the  act  in  question  is  of  an  ambiguous  character,  and  may 
as  well  be  attributed  to  a  mistaken  assumption  of  authority  as  to  a 
purpose  to  commit  a  crime,  public  policy  does  not  forbid  its  adopt- 
tion  or  ratification.^*  While,  as  a  general  rule,  a  corporation  may 
not  ratify  a  contract  which  is  strictly  ultra  vires,  and  w^hich  it  could 
not  lawfully  make  in  the  first  instance,^®  yet  the  courts  are  astute  lo 
lind  exceptions  to  the  rule.^®  So  it  has  been  held  that  a  corporation 
may  be  deemed  to  have  adopted  the  acts  of  its  agents  in  conducting 
a  business  ultra  vires,  where  its  managing  officers,  knowing  the  busi- 
ness has  been  done  and  that  the  income  of  the  business  has  been 
j'eccived  and  the  expenses  of  it  paid  by  the  treasurer,  have  adopted 
the  action  of  the  treasurer  and  elected  to  keep  the  money.*'  Accord- 
ing to  some  authorities  a  contract  made  or  entered  into  on  Sunday  is 
incapable  of  being  confirmed  or  ratified  by  any  act  of  the  parties 
done  on  a  subsequent  and  secular  day,  unless  such  subsequent  act 
substantially  amounts  to  a  new  contract.^®  But  the  prevailing  view 
is  that  though  a  contract  entered  into  on  Sunday  is  void,  or  at  least 
voidable,  yet  if  it  is  ratified  upon  a  secular  day,  it  then  becomes  as 
valid  and  binding  as  though  entered  into  in  the  first  instance  upon 
a  week  day.*' 

105.  Forgery  as  Subject  of  Ratification. — As  to  whether  a  forgery 
is  subject  to  ratification  the  authorities  are  conflicting.-®  Many  well 
considered  cases  hold  that  as  forgery  of  an  instrument  involves  a 
crime  and  public  wrong,  besides  being  opposed  to  public  policy,  it 
cannot  be  ratified  so  as  to  bind  the  person  whose  name  has  been 
forged,  in  the  absence  of  an  estoppel  in  pais,  without  a  new  con- 
sideration for  the  promise.*  Where  the  act  done  constitutes  a  crime, 
and  is  committed  without  any  pretense  of  authority,  it  is  difficult 
to  understand  how  one  who  is  in  a  sense  the  victim  of  the  criminal 
act  may  adopt  or  ratify  it,  so  as  to  become  bound  by  a  contract  to 
which  he  is  to  all  intents  and  purposes  a  stranger,  and  which  as  to 

14.  Henry  v.  Heeb,  114  Ind.  275,  16       Note:  59  A.  S.  R.  642. 

N.  E.  606,  5  A.  S.  R.  613.  See  Sundays  and  Holidays. 

15.  Asbburv  Ry.  Carriage,  etc.,  Co.  19.  Evansville  v.  Morris,  87  Ind.  269, 
V.  Riche,  L.  R.  7  H.  L.  653,  44  L.  J.  44  Am.  Rep.  763. 

Exch.  185,  2  Eng.  Rul.  Cas.  304  and  Note:  59  A.  S.  R.  642. 

note.    See  Corporations,  vol.  7,  p.  662.  20.  Note:  59  A.  S.  R.  641. 

16.  See  Corporations,  vol.  7,  pp.  1.  Henry  v.  Heeb,  114  Ind.  275,  16 
674-677.  N.  E.  606,  5  A.  S.  R.  613;  Wilson  v. 

17.  Nims  V.  Mt.  Herinon  Boys'  Hayes,  40  Minn.  531,  42  N.  W.  467, 12 
School,  160  Mass.  177,  35  N.  E.  776,  39  A.  S.  R.  754;  Workman  v.  Wright,  33 
A.  S.  R.  467,  22  L.R.A.  364.  Ohio  St.  405,  31  Am.  Rep.  546;  Mc- 

18.  Bradlov  v.  Rea,  103  Mass.  188,  4  Hugh  v.  Schuylkill  County,  67  Pa.  St. 
Am.  Rep.  524;  Cranson  v.  Goss,  107  391,  5  Am.  Rep.  445;  Shisler  v.  Van- 
Mass.  439,  9  Am.  Rep.  45;  Winfield  v.  dike,  92  Pa.  St.  417,  37  Am.  Rep.  702. 
Dodge,  45  Mich.  355,  7  N.  W.  906,  40  Notes:  5  A.  S.  R.  618;  69  A,  S.  R. 
Am.  Rep.  476.  641. 

926 


21  E.  C.  L.  PRINCIPAL  AND  AGENT  §  106 

him  was  conceived  in  a  crime  and  is  totally  without  consideration. 
It  is  impossible  in  such  a  case  to  attribute  any  motive  to  the  ratifying 
party  but  that  of  concealing  the  crime  and  suppressing  the  prosecu- 
tion «  On  the  other  hand,  the  weight  of  authority  is  to  the  effect 
that  one  whose  name  has  been  forged  can  ratify  the  act  and  be  bound 
thereby. •  The  theory  of  the  case  sustaining  this  view  is  that  one 
whose  signature  has  been  forged,  but  who,  with  knowledge  of  the 
facts  and  intending  to  be  bound  by  it,  acknowledges  the  signature, 
ratifies  it,  and  thus  assumes  the  obligation  as  his  own,  and  is  bound 
to  the  same  extent  as  if  the  obligation  had  been  signed  by  him 
originally,  without  regard  to  whether  or  not  his  acknowledgment 
amounts  to  an  estoppel  in  pais.*  Another  line  of  cases  maintaining 
that  forgery  may  be  ratified  turns  upon  the  proposition  that  the  holder 
of  the  obligation  has  in  some  way  acted  in  reliance  upon  the  promise 
or  admission  of  the  person  whose  name  appears  thereon,  or  that  the 
latter  has  received  or  participated  in  the  consideration  for  which  the 
obligation  was  given,  and  is  therefore  estopped  to  deny  the  genuine- 
ness of  his  signature.*  Where  there  has  been  a  fraudulent  altera- 
tion of  a  written  contract  which  not  only  destroys  the  instrument, 
but  extinguishes  the  debt,  it  seems  clear,  on  principle,  that  a  sub- 
sequent assent  to  the  alteration,  given  to  the  party  who  made  it, 
without  any  new  consideration,  is,  in  any  view  of  the  case,  a  mere 
naked  promise  and  unenforceable.*  Accordingly,  where  the  holder 
of  a  promissory  note  makes  a  fraudulent  alteration  in  it,  amounting 
in  law  to  a  forgery,  which  destroys  the  instrument  and  extinguishes 
the  debt,  the  maker's  subsequent  assent  to  such  alteration,  given 
without  any  new  consideration,  is  held  not  to  create  any  liability 
upon -the  altered  instrument  in  favor  of  the  holder.' 

What  Constitutes  Ratification 

106.  Generally. — ^Ratification  of  the  unauthorized  acts  of  one 
assuming  to  act  as  agent  may  be  either  express  or  implied:  express, 
as  by  spoken  or  written  words ;  ®  implied,  when  the  conduct  of  the 
principal  constitutes  an  assent  to  the  acts  in  question,^     And  the 

2.  Henry  v.  Heeb,  114  Ind.  275,  16  Hayes,  40  Minn.  531,  42  N.  W.  467,  12 

N.  E.  606,  5  A.  S.  R.  613.  A.  S.  R.  754.    See  Contracts,  vol.  6, 

8.  Hefner  v.  Vandolah,  62  111.  483,  p.  649. 

14  Am.  Rep.  106 ;  Bartlett  v.  Tucker,  7.  Wilson  v.  Hayes,  40  Minn.  531,  42 

104  Mass.  336,  6  Am.  Rep.  240.  N.  W.  467, 12  A.  S.  R.  754. 

Notes:  5  A.  S.  R.  618;  59  A.  S.  R.  8.  Henry  v.  Heeb,  114  Ind.  275,  16 

641.  N.  E.  606,  5  A.  S.  R.  613;  Szymanski 

4.  Note:  59  A.  S.  R.  641.  v.  Plassan,  20  La.  Ann.  90,  96  Am. 

6.  Corser  v.  Paul,  41  N.  H.  24,  77  Dec.  382;  Taylor  v.  Conner,  41  Misc. 

Am.  Dec.  753.  722,  97  Am.  Dec.  419. 

Note :  69  A.  S.  R.  641.  9.  Szjonanski  v.  Plassan,  20  La.  Ann. 

6.  Henry  v.  Heeb,  114  Ind.  275,  16  90,  96  Am.  Dec.  382;  Taylor  v.  Conner, 

N.  E.  606,  5  A.  S.  R.  613;  Wilson  v.  41  Misc.  722,  97  Am.  Dec.  419. 
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acts  of  the  principal,  it  seems,  will  be  liberally  construed  in  favor 
of  a  ratification.^®  One  of  the  most  unequivocal  methods  of  show- 
ing a  ratification  of  an  agent's  unauthorized  act  is  the  bringing  of  an 
action  ^*  or  basing  a  defense  thereon.^^  For  example,  where  an  agent 
sells  the  goods  of  his  principal  at  an  agreed  price,  to  be  paid  for 
in  services  to  be  rendered  to  the  agent  by  the  purchaser,  and  the 
principal,  with  full  knowledge  of  the  facts,  sues  the  purchaser  in 
assumpsit  for  the  price  agreed,  he  thereby  affirms  the  contract  of 
his  agent,  both  as  to  the  sale  and  the  mode  of  paying  the  price.** 
A  leasing  of  lands  by  a  person  unauthorized  may  be  ratified  by  the 
owner  accepting  rent  as  it  becomes  due.**  In  any  case,  however,  in  or- 
der to  constitute  a  ratification  there  must  be  an  acceptance  of  the  re- 
sults of  the  Bjct  with  an  intent  to  ratify,**  and  with  full  knowledge  of 
all  of  the  material  circumstances.**  But  it  has  been  held  that  a  ratifi- 
cation procured  by  misrepresentation  is  nevertheless  effectual  and 
binding  if  the  parties  to  be  benefited  by  it  did  not  participate  in  the 
misrepresentation.*'  Ratification  cannot  be  inferred  from  acts  which 
may  be  readily  explained  without  involving  any  intention  to  ratify.*® 
And  an  oral  promise  to  pay  for  services  engaged  by  an  employee  with- 
out any  authority,  for  the  benefit  of  a  third  person,  when  accompanied 
by  a  denial  of  any  liability,  does  not  constitute  a  ratification,  but 
is  a  mere  promise  to  pay  the  debt  of  another,  which  is  void  under 
the  statute  of  frauds.*' 

107.  Knowledge  as  Element. — ^In  order  to  bind  a  principal  by  rati- 
fication, assent,  or  acquiescence  in  prior  acts  of  his  agent  in  excess 
of  authority  actually  given,  q,  knowledge  of  the  material  facts  must 
be  brought  home  to  him.  He  must  have  been  in  possession  of  all 
of  the  facts  and  must  have  acted  in  the  light  of  such  knowledge.*^ 

10.  Szymanski  v.  Plassan,  20  La.  15.  Blen  v.  Bear  River,  etc.,  Water, 
Ann.  90,  96  Am.  Dec.  382.  etc.,  jCo.,  20  Cal.  602,  81  Am.  Dec.  132; 

11.  Shoninger  v.  Peabody,  57  Conn.  Cram  v.  Sickel,  51  Neb.  828,  71  K  W. 
42,  17  Atl.  278,  14  A.  S.  R.  88 ;  Blan-  724,  66  A.  S.  R.  478 ;  RusseU  v.  Erie 
chard  v.  Waite,  28  Me.  51,  48  Am.  Dec.  R.  Co.,  70  N.  J.  L.  808,  59  Atl.  150,  I 
474;  Sherrod  v.  Duffy,  160  Mich.  488,  Ann,  Cas.  672,  67  L.R.A.  433. 

125  N.  W.  366, 136  A.  S.  R.  451 ;  Graf-  16.  See  infra,  par.  107. 

ton  V.  Follansbee,  16  N.  H.  450,  41  Am.  17.  Fitzpatrick    v.    Caperton    Cove 

Dec.  736;  Ham  v.  Boody,  20  N.  H.  411,  School  Com'rs,  7  Humph.  (Tenn.)  224, 

51  Am.  Dec.  235;  McLeod  v.  Despain,  46  Am.  Dec.  76.     See  also  Vincent  v. 

49  Ore.  536,  90  Pac.  492,  92  Pac.  1088,  Rather,  31  Tex.  77,  98  Am.  Dec.  516. 

124  A.  S.  R.  1066,  19  L.R.A.(N.S.)  18.  Williams  v. -Pullman  Palace  Car 

276.  Co.,  40  La.  Ann.  87,  3  So.  631,  8  A. 

12.  Lathrop  v.  Commercial  Bank,  8  S.  R.  512. 

Dana    (Ky.)    114,  33  Am.  Dee.  481;  19.  Holmes  v.  McAllister,  123  Mich. 

Stoney  v.  Shultz,  1  Hill  Ch.  (S.  C.)  493.  82  N.  W.  220,  48  L.KA.  396.    See 

465,  27  Am.  Dec.  429.  Statute  op  Frauds. 

13.  Shoninger  v.  Peabodv,  57  Conn.  20.  Wheeler  v.  McGuire,  86  Ala. 
42,  17  Atl.  278,  14  A.  S.  R.  88.  398,  5  So.  190,  2  L.R.A.  808  and  note ; 

14.  McDowell  v.  Simpson,  3  Watts  Billings  v.  Morrow,  7  Cal.  171,  68  Am. 
(Pa.)  129,  27  Am.  Dec.  338.  Dec.   235;   Blen  v.  Bear  River,   etc., 
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And  it  makes  no  difference  that  the  fax;ts  may  have  been  inno- 
cently concealed  or  inadvertently  misrepresented.^  If  an  agent  pre- 
sents a  claim  against  an  insolvent  bank  for  money  credited  to  him, 
but  to  which  his  principal  is  entitled,  the  latter  cannot  be  held  to 
have  ratified  its  agent's  act  because  of  a  neglect  to  repudiate  it,  if 
the  claim  was  presented  without  the  knowledge  or  consent  of  the 
principal.*  Again,  trustees  and  executors  cannot  be  held  to  have 
ratified  an  agent's  sale  of  land,  by  their  representative  receiving  the 
proceeds  without  their  knowledge.'  Wliere  it  appeared  that  the  plain- 
tiff's husband  caused  her  name  to  be  forged  to  a  deed  conveying;  her 
lands  to  one  under  whom  the  defendant  claimed,  the  court  held  that 
her  silence  for  eleven  years,  after  being  informed  of  the  transaction, 
did  not  amount  to  a  presumptive  ratification,  in  the  absence  of  proof 
that  she  was  fully  informed  of  the  name  of  the  grantee,  of  his  resi- 
dence or  address,  and  had  all  the  means  necessary  to  disaffirm  the 
deed.*  According  to  recent  authority  ratification  of  a  past  and  com- 
pleted transaction,  into  which  an  agent  has  entered  without  author- 
ity, is  a  purely  voluntary  act  on  the  part  of  the  principal ;  no  legal 
obligation  rests  upon  him  to  sanction  or  adopt  it;  no  duty  requires 
him  to  make  inquiries  concerning  it.  And  reasoning  thus  the  opin- 
ion has  been  expressed  that  ratification  of  an  antecedent  act  of  an 
agent  which  was  unauthorized  cannot  be  held  valid  and  binding 
where  the  person  sought  to  be  charged  had  misapprehended  or  mis- 
taken material  facts,  although  he  may  have  wholly  omitted  to  make 
inquiries  of  other  persons  concerning  them,  and  his  ignorance  and 
misapprehension  might  have  been  enlightened  and  corrected  by  the 
use  of  diligence  on  his  part  to  ascertain  them.^ 

108.  Performance  of  Contract  in  Ignorance  of  Unauthorized  Pro- 
visions.— It  is  a  well  settled  rule  of  law  that  if  an  agent,  in  making 

Water,  etc.,  Co.,  20  Cal.  602,  81  Am.  98    Am.    Dec.    616;    Ladd   v.    Hilde- 

Dec.  132;  Pacific  Vinegar,  etc.,  Works  brant,  27  Wis.  135.  9  Am.  Rep.  445; 

V.  Smitli,  145  Cal.  352,  78  Pac.  550,  Omro  First  Nat.  Bank  v.  Bean,  141 

104  A.  S.  R.  42;  Findlay  v.  Hilden-  Wis.  476,  124  N.  W.  656,  135  A.  S. 

brand,  17  Idaho  403,  105  Pac.  790,  29  R.  50. 

L.R.A.(N.S.)  400  and  note;  American  1.  Vincent  v.  Rather,  31  Tex.  77,  98 

Exch.  Nat.  Bank  v.  Loretta  Gk)ld,  etc.,  Am.  Dec.  516.     See  also  Fitzpatrick 

Min.  Co.,  165  111.  103,  46  N.  E.  202,  56  v.    Caperton    Cove   School   Comers,   7 

A.   S.   R.  233;  Coleman  v.  Connolly,  Humph.  (Tenn.)  224,  46  Am.  Dec.  76. 

242  111.  574,  90  N.  E.  278,  134  A.  S.  R.  2.  American    Exch.    Nat.    Bank    v. 

347;   Pennsylvania,  etc.,   Steam   Nav.  Loretta  Gold,  etc.,  Min.  Co.,  165  111. 

Co.  V.  Dandridge,  8  Gill  &  J.   (Md.)  103,  46  N.  E.  202,  56  A.  S.  R.  233. 

248,  29  Am.  Dec.  543 ;  Cram  v.  Sickel,  3.  Coleman  v.  Connolly,  242  111.  574, 

51  Neb.  828,  71  N.  W.  724,  66  A.  S.  90  N.  E.  278,  134  A.  S.  R.  347. 

R.  478;  Gulick  v.  Grover,  33  N.  J.  L.  4.  Ladd  v.  Hildebrant,  27  Wis.  135. 

463,  97  Am.  Dec.  728;  Smith  v.  Kidd,  9  Am.  Rep,  445, 

68  N.  Y.  130,  23  Am.  Rep.  157 ;  Reese  5.  Haswell    ▼.    Standring,    152    la. 

V.  Medlock,  27  Tex.  120,  84  Am,  Dec.  291,  132  N.  W.  417,  Ann,  Cas.  1913B 

611;  Vincent  v.  Rather,  31  Tex.  77,  1326. 
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a  contract  on  behalf  of  his  principal,  inserts  therein,  without  the 
latter's  knowledge,  stipulations  which  he  was  not  authorized  to  make, 
and  such  stipulations  are  not  essential  elements  of  such  contract, 
and  are  not  brought  to  the  notice  of  the  principal,  the  latter's  perform- 
ance of  his  part  of  the  contract  will  not  be  deemed  a  ratification  of 
the  unauthorized  provisions.*  For  example,  the  execution  of  a  deed 
to  certain  land  by  a  principal,  in  conformity  with  a  contract  entered 
into  by  his  agent  for  the  sale  thereof,  does  not  ratify  a  clause  of  the 
contract  whereby  the  agent  unauthorizedly  has  attempted  to  assign 
the  rent  to  accrue  from  tenants  from  a  certain  date  to  the  completion 
of  the  transaction,  in  the  absence  of  notice  or  knowledge  on  the  part 
of  the  principal  of  such  unauthorized  terms.''  Likewise,  an  express 
warranty  made  without  authority  by  one  acting  as  agent  is  not  rati- 
fied by  adopting  the  sale  and  delivering  the  goods  without  knowing 
of  his  warranty  or  representations,  if  there  is  no  custom  to  make  a 
warranty  on  sales  of  that  kind.® 

109.  Failure  to  Repudiate  Acts  Done  in  One's  Behalf. — ^When  an 
act  is  done  without  authority,  under  an  assumed  agency,  it  is  the 
duty  of  the  principal,  if  he  would  avoid  responsibility  therefor,  to 
disavow  and  repudiate  it  in  a  reasonable  time  after  information  of 
the  transaction.®  If  he  makes  a  disavowal  and  restores  all  of  the 
fruits  of  the  transaction,  he  will  not  be  held  liable.^®  But  a  failure 
promptly  to  repudiate  the  agent's  acts  will  under  some  circumstances 
amount  to  an  adoption  and  ratification  thereof.^^  For  example,  the 
failure  on  the  part  of  an  insurance  company  to  deny  the  execution 
of  a  policy,  and  its  acceptance  of  an  application  therefor,  amount  to 
a  ratification  of  the  acts  of  an  unauthorized  agent,  in  soliciting  the 
insurance,  receiving  the  application,  and  conditionally  delivering  the 

6.  Thacher  v.  Pray,  113  Mass.  291,  v.  Medlock,  27  Tex.  120,  84  Am.  Dee. 
18  Am.  Rep.  480;  John  Gund  Brewing   611. 

Co.  V.  Tourtellotte,  108  Minn.  71,  121  Note:  29  Am.  Dec.  388. 

N.  W.  417,  29  L.R.A.(N.S.)  210  and  10.  Cram  v.  Sickel,  51  Neb.  828,  71 

note;  Bierman  v.  City  Mills  Co.,  151  N.  W.  724,  66  A.  S.  R.  478. 

N.  Y.  482,  45  N.  E.  856,  56  A.  S.  R.  Notes:  2  L.R.A.  809;  2  British  Rul. 

635,  37  L.R.A.  709.  Cas.  744. 

7.  John  Gund  Brewing  Co.  v.  Tour-  11.  Lee  v.  Fontaine,  10  Ala.  755,  44 
tellotte,  108  Minn.  71,  121  N.  W.  417,  Am.  Dec.  505 ;  Pollock  v.  Gantt,  69 
29  L.R.A.(N.S.)  210.  Ala.  373,  44  Am.  Rep.  519;  Quinn  v. 

8.  Bierman  v.  City  Mills  Co.,  151  N.  Dresbaeh,  75  Cal.  159,  16  Pac.  762,  7 
Y.  482,  45  N.  E.  856,  56  A.  S.  R.  635,  A.  S.  R.  138;  Hefner  v.  Vandolah,  62 
37  L.R.A.  709.  111.  483,  14  Am.  Rep.  106:  Terry  v. 

9.  Central  Railroad,  etc.,  Co.  v.  Provident  Fund  Soc,  13  Ind.  App.  1, 
Cheatham,  85  Ala.  292,  4  So.  828,  7  41  N.  E.  18,  55  A.  S.  R.  217;  Balti- 
A.  S.  R.  48;  Raymond  v.  Palmer,  41  more  v.  Re\Tiolds,  20  Md.  1,  83  Am. 
La.  Ann.  425,  6  So.  692,  17  A.  S.  R.  Dec.  535;  Meyer  v.  Morgan,  51  Miss. 
398;  Eberts  v.  Selover,  44  IMich.  519,  21,  24  Am.  Rep.  617.  See  Estoppel, 
7  N.  W.  225,  38  Am.  Rep.  278 ;  Reese  vol.  10,  pp.  692-693. 
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policy.**  While  a  failure  to  repudiate  will  not  ordinarily,  of  itself, 
establish  a  ratification,  yet  it  is  always  to  be  considered  as  evidence 
thereof,  and  often  will  not  infrequently  constitute  the  foundation 
for  a  presumption  or  make  a  prima  facie  case.*®  In  this  connection 
the  relation  of  the  parties  is  to  be  given  consideration.**  If  there 
has  been  no  previous  agency  for  any  purpose — the  actor  being  a  mer^ 
stranger  to  him  in  whose  behalf  the  act  purports  to  be  done — mere 
silence  will  be  a  very  inconclusive  circumstance  on  the  question  of 
ratification  vel  non.**  Where  a  stranger,  in  the  name  of  another, 
does  an  unauthorized  act,  the  latter  need  tate  no  notice  of  it,  although 
informed  of  the  act  thus  done  in  his  name,  and  he  shall  only  be 
bound  by  an  affirmative  ratification.**  Silence,  however,  may  con- 
stitute a  ratification,  even  when  the  acts  have  been  done  by  an  utter 
stranger.  It  is  a  clear  principle  of  equity  that  where  a  man  stands 
by  knowingly  and  suffers  another  person  to  do  acts  in  his  own  name, 
without  ^ny  opposition  or  objection,  he  is  presumed  to  have  given 
authority  to  do  those  acts.  Semper,  qui  non  prohibet  pro  se  inter- 
venire,  mandare  creditur.*' 

110.  What  Constitutes  Repudiation  of  Acts. — The  doctrine  of  rati- 
fication is  not  applicable  to  a  case  where  the  person  who  makes  the 
contract  was  not  at  the  time,  and  did  not  profess  or  assume  to  be, 
acting  on  behalf  of  a  principal.*®  Where  an  intermeddler  or  stranger 
assumes  to  act  as  the  agent  of  another,  ratification  of  his  act  by  the 
alleged  principal  is  not  to  be  inferred  from  the  latter's  silence  to 
the  same  extent  as  it  would  be  inferred  from  silence  on  the  part  of 
a  principal  whose  special  agent  has  exceeded  his  authority.**  And  so 
the  mere  silence  of  the  owner,  after  his  property  has  been  taken 
by  a  trespasser,  ordinarily  will  not  in  law  amount  to  a  ratification 
and  adoption  of  the  unlawful  act.*®  The  failure  to  repudiate  the 
act  of  a  mere  intruder  or  stranger  is,  however,  evidence  to  be  con- 
sidered upon  the  question  of  ratification.*  The  circumstances  of  the 
case  may  be  such  that  the  person  affected  as  principal  by  the  act  of 
the  stranger  should  repudiate  the  unauthorized  act,  and  his  failure 

12.  Terry  v.  Provident  Fund  Soc,    (111.)  296,  29  Am.  Dec.  385. 

13  Ind,  App.  1,  41  N.  E.  18,  55  A.  S.  17.  Philadelphia,  etc.,  R.  Co.  v.  Co- 
ll. 217.  well,  28  Pa.  St.  329,  70  Am.  Dec.  128. 

13.  Central  Railroad,  etc.,  Co.  v.  18.  Schlessinger  v.  Forest  Products 
Cheatham,  85  Ala.  292,  4  So.  828,  7  Co.,  78  N.  J.  L.  637,  76  Atl.  1024,  138 
A.  S.  R.  48;  Pitts  v.  Shubert,  11  La.  A.  S.  R.  627,  30  L.R.A.(N.S.)  347. 
286,  30  Am.  Dec.  718;  Raymond  v.  19.  Uniontown  Grocery  Co.  v.  Daw- 
Palmer,  41  La.  Ann.  425,  6  So.  692, 17  son,  68  W.  Va.  232,  69  S.  E.  845,  Ann. 
A.  S.  R.  398;  Baltimore  v.  Reynolds,  Cas.  1912B  148  and  note. 

20  Md.  1,  83  Am.  Dec,  535.  20.  Note :  13  L.R. A.  220. 

14.  Note:  29  Am.  Dee.  389.  1.  Philadelphia,  etc.,  R.  Co.  v.  Co- 

15.  Philadelphia,  etc.,  R.  Co.  v.  Co-  well,  28  Pa.  St.  329,  70  Am.  Dec.  128. 
well,  28  Pa.  St.  329,  70  Am.  Dee*  128.  Note:  Ann.  Cas.  1912B  152. 

'     16.  Ward    v.    Williams,    1    Scam. 
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to  do  so  may  justify  a  finding  of  ratification.*  Where  an  agent  hav- 
ing checks  of  his  principal  in  his  possession,  without  authority  to 
indorse,  transfer  or  collect  them,  proceeds  to  negotiate  and  indorse 
them,  and  to  collect  the  proceeds,  which  he  embezzles,  there  is  no 
duty  on  the  part  of  the  principal  to  give  prompt  notice  of  the  want 
of  the  agent's  authority,  nor  does  the  failure  to  do  so  for  two  years 
constitute  a  ratification  of  the  agent's  acts,  or  prevent  the  recovery 
by  the  principal  of  a  person  to  whom  the  checks  were  indorsed  and 
who  has  received  the  proceeds  thereof.*  Where  a  person  assumes  to 
act  as  agent  in  making  a  contract,  and  the  person  with  whom  such 
contract  is  made  proceeds  to  a  performance  of  the  same  under  protest 
from  the  principal,  and  during  such  performance  is  advised  and 
notified  by  the  principal  that  such  person  is  not  in  his  employ,  and 
that  no  one  had  authority  to  employ  him,  and  that  he  does  not  desire 
or  need  his  services,  the  mere  fact  that  after  the  cessation  of  such 
labor  the  principal  pays  to  such  person  an  amount  which  he  deems 
such  service  is  worth  will  not  alone  amount  to  a  ratification  of  the 
contract  made  by  the  person  assuming  to  act  as  such  agent,  and  will 
not  support  an  action  based  upon  such  contract,  upon  the  ground 
that  the  contract  was  ratified.* 

111.  Acceptance  of  Benefits. — ^Itis  an  established  principle  of  law 
that  where  a  person  acts  for  another,  who  accepts  the  fruits  of  his 
efforts,  the  latter  must  be  deemed  to  have  adopted  the  methods 
employed,  as  he  may  not,  even  though  innocent,  receive  the  benefits 
and  at  the  same  time  disclaim  responsibility  for  the  measures  by 
which  they  were  acquired.*^  With  the  benefits  of  the  contract  he  must 

2.  Pitts  v.  Schubert,  11  La.  286,  30  A.  S.  R.  247,  1  L.R.A.  736 ;  Tecumseh 
Am.  Dec.  718.  Nat.   Bank   v.    Chamberlain   Banking 

Note :  Ann.  Cas.  1912B  152.  House,  63  Neb.  163,  88  N.  W.  186,  57 

3.  Blum  V.  Whipple,  194  Mass.  253,  L.R.A.(N.S.)  811;  Eastman  v.  Provi- 
so N.  E.  501,  120  A.  S.  R.  553,  13  dent  Mut.  ReHef  Ass'n,  65  N.  H.  176, 
L.R.A.(N.S.)   2n.  18  Atl.  745,  23  A.  S.  R.  29,  5  L.R.A. 

4.  Findlay  v.  Hildenbrand,  17  Idaho  712;  Guliok  v.  Grover,  33  N.  J.  L.  463, 
403,  105  Pac.  790,  29  L.R.A.(N.S.)  97  Am.  Dec.  728;  Mayer  v.  Dean,  115 
400  and  note.  N.  Y.  556,  22  N.  E.  261,  5  L.R.A.  540 ; 

5.  Great  Lakes  Towing  Co.  v.  Mill  Fairchild  v.  McMahon,  139  N.  Y.  290, 
Transp.  Co.,  155  Fed.  11,  83  C.  C.  A.  34  N.  E.  779,  36  A.  S.  R.  701 ;  Taylor 
607,  22  L.R.A.(N.S.)  769;  Despatch  v.  Commercial  Bank,  174  N.  Y.  181,  66 
Line  of  Packets  v.  Bellamy  Mfg.  Co.,  N.  E.  726,  95  A.  S.  R.  564,  62  L.R.A. 
02  N.  H.  205,  37  Am.  Dec.  203;  Nims  783;  Lane  v.  Dudley,  6  N.  C.  119,  5 
>■'.  Mt.  Hermon  Boys'  School,  160  Mass.  Am.  Dec.  523;  Davis  v.  Burnett,  49  N. 
177,  35  N.  E.  776,  39  A.  S.  R.  467,  22  C.  71,  67  Am.  Dec.  263;  Morse  v.  Whit- 
L.R.A.  364;  Foote  v.  Cotting,  195  comb,  54  Ore.  412,  102  Pac.  788,  103 
Mass.  55,  80  N.  E.  600,  15  L.R.A.  Pac.  775, 136  A.  S.  R.  832;  Schultheis 
(N.S.)  693  and  note;  Sherrod  v.  Duf-  v.  Sellers,  223  Pa.  St.  513,  72  Atl.  887, 
fy,  160  Mich.  488, 125  N.  W.  366,  136  22  L.R.A.(N.S.)  1210;  Backman  v. 
A.  S.  R.  451 ;  Meyer  v.  Morgan,  51  Wright,  27  Vt.  187,  65  Am.  Dec.  187 ; 
^liss.  21,  24  Am.  Rep.  617;  Reed  v.  Lemcke  v.  Funk,  78  Wash.  460,  139 
Morton,  24  Kcb.  760,  40  N.  W.  282,  8  Pac.  234,  Ann.  Cas.  1915D  23;  Mata- 
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accept  the  responsibilities.*  If  he  does  not  wish  to  adopt  the  trans- 
action he  must  return  anything  that  he  may  have  received  as  a 
result  thereof.'  Where  a  principal  sends  forth  his  agent  to  conduct 
his  affairs  and  contract  for  his  benefit,  and  the  agent  procures  a 
contract  by  fraudulent  or  corrupt  practices,  although  the  principal 
may  not  have  been  privy  in  any  way  to  such  conduct  of  his  agent, 
yet  by  claiming  the  benefit  of  the  contract  he  must  take  it  tainted 
aa  it  may  be  with  such  practices.®  Accordingly,  if  false  representa- 
tions are  made  by  an  agent  employed  to  sell  property  as  to  the  price 
paid  for  it  by  his  principal,  they  must  be  regarded  as  made  by  the 
principal  if  he  accepts  their  fruits.  He  cannot  accept  the  property 
secured  by  means  of  such  representations  and  then  disclaim  respon- 
sibility for  the  fraud  through  which  the  property  was  procured.* 
But  when  a  principal  is  represented  by  a  duly  authorized  agent,  and 
some  third  person  who  may  also  be  benefited  by  the  transaction 
assumes,  without  the  knowledge  or  consent  of  the  principal  or  his 
agent,  to  make  representations  and  statements  to  promote  the  trans- 
action, the  principal  will  not  be  bound  thereby,  although  he  accepts 
the  benefits  of  the  transaction  negotiated  by  his  agent.^* 

112.  Loans  Procured  by  Agent. — It  is  a  generally  recognized  doc- 
trine of  equity  that  where  a  principal  obtains  the  benefit  of  a  loan 
procured  by  his  agent  acting  without  authority,  he  thereby  ratifies 
the  unauthorized  contract,  and  makes  himself  liable  to  the  lender 
for  the  sum  received.^^  And  it  is  immaterial  that  the  lender  was  in- 
formed as  to  the  agent's  lack  of  authority.^*    Where  money  is  borrowed 

ger  V.  Arcade  Building,  etc.,  Co.,  80  10.  Tecumseh  Nat.  Bank  v.  Cham- 
Wash.  401,  141  Pac.  900,  L.R.A.1916A  berlain  Banking  House,  63  Neb.  163, 
288;  Honaker  v.  Board  of  Education,  88  N.  W.  186,  67  L.R.A.(N.S.)  811. 
42  W.  Va.  170,  24  S.  E.  544,  57  A.  S.  11.  Foote  v.  Cotting,  195  Mass.  55, 
R.  847,  32  L.R.A.  413;  Andrews  v.  80  N.  E.  600,  15  L.R.A.(N.S.)  693 
Robertson,  111  Wis.  334,  87  N.  W.  190,  and  note;  Swindell  v.  Latham,  145  N. 
87  A.  S.  R.  870,  54  L.R.A.  673;  Ban-  C.  144,  58  S.  E.  1010,  122  A.  S.  R. 
natyne  V.  Maclver,  [1906]  I  K.  B.  103,  430;  Calhoun  v.  McCrory  Piano,  etc., 
75  L.  J.  K.  B.  N.  S.  120,  54  W.  R.  293,  Co.,  129  Tenn.  651,  168  S.  W.  149, 
94  L.  T.  N.  S.  160,  2  British  Rul.  Cas.  Ann.  Cas.  1916A  183  and  note,  52 
735  and  note,  3  Ann.  Cas.  1143.  L.R.A.(N.S.)  571;  Thompson  v.  La- 
Note:  2  L.R.A.  809.  boringman's  Mercantile,  etc.,  Co.,  60 
See  Estoppel,  vol.  10,  p.  604.  W.  Va.  42,  53  S.  E.  908,  6  L.R.A. 

6.  See  supra,  par.  99.  (N.S.)  311  and  note;  Reversion  Fund, 

7.  Andrews  v.  Robertson,  111  Wis.  etc.,  Co.  v.  Maison  Cosway,  [1913]  1 
334,  87  N.  W.  190,  87  A.  S.  R.  870,  54  K.  B.  364,  Ann.  Cas.  1913E  1106  and 
L.R.A.  673.  note;  Bannatyne  v.  Maclver,  [1906]  1 

8.  Maver  v.  Dean,  115  N.  Y.  566,  22  K.  B.  103,  75  L.  J.  K.  B.  N.  S.  120, 
K.  E.  261,  5  L.R.A.  540;  Honaker  v.  54  W.  R.  293,  94  L.  T.  N.  S.  150,  2 
Board  of  Education,  42  W.  Va.  170,  British  Rul.  Cas.  735,  3  Ann.  Cas.  1143 
24   S.   E.  544,  57  A.   S.  R.  847,  32  and  note. 

L.R.A.  413.  12.  Reversion  Fund,  etc.,  Co.  v.  Mai- 

9.  Fairchild  v.  McMahon,  139  N.  Y.  son  Cosway,  [1913]  1  K  B.  364,  Ann. 
290,  34  N.  E.  779,  36  A.  S.  R.  701.         Cas.  1913E  1106. 
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on  behalf  of  a  principal  by  an  agent,  the  lender  believing  that  the 
agent  has  authority,  though  in  fact  his  act  has  not  been  authorized  or 
ratified,  the  principal  cannot  be  sued  at  law ;  but  in  equity,  to  the  ex- 
tent to  which  the  money  borrowed  has  in  fact  been  applied  in  paying 
obligations  of  the  principal,  the  lender  is  entitled  to  stand  in  the 
same  position  as  if  the  money  had  originally  been  borrowed  by  the 
principal.^'  But  the  principal  cannot  be  said  to  have  received  the 
benefit  of  an  unauthorized  loan  where  the  sum  borrowed  does  not 
increase  his  money  in  hand  or  the  amount  he  is  entitled  to  receive 
from  his  agent,  or  where  the  money  is  not  used  to  extinguish  out^ 
standing  liabilities  against  him  and  accordingly  the  general  rule  is 
held  not  to  apply  where  the  agent  being  in  default  to  his  principal 
borrows  money  in  the  principal's  name  and  uses  it  to  make  good  his 
defalcation.**  Again,  it  has  been  held  that  if  a  principal  authorizes 
his  agent  to  purchase  goods  for  cash  only  and  furnishes  the  money 
therefor,  and  the  agent,  violating  his  instructions,  borrows  money  in 
the  name  of  his  principal  and  purchases  goods  therewith,  which  are 
received  and  used  by  the  principal,  the  latter  is  not  liable  for  the 
borrowed  money,  unless  it  is  shown  that  he  had  knowledge  that  his 
agent  had  violated  his  instructions.*^  And  some  decisions  hold  that 
the  mere  fact  of  the  principal  retaining  the  money  or  benefits  received 
from  an  unauthorized  act  of  the  agent  does  not  make  him  liable  to 
repay  the  money,  if  such  unauthorized  acts  were  unknown  to  him 
at  the  time  he  received  the  benefits.*' 


'  t  •• 


XI.  Penal  and  Criminal  Responsibility 

113.  Common  Law  Responsibility  of  Employer. — ^Little  reflection 
is  necessary  to  show  that  the  legal  relation  of  employer  and  employee 
or  principal  and  agent  will  not  impose  upon  the  employer  or  prin- 
cipal, by  virtue  of  the  common  law,  any  criminail  responsibility  for 
the  acts  of  the  employee  or  agent.*'  In  a  wor^,  the  common  law  does 
not  recognize  any  agency  for  the  commission  of  criminal  acts.*® 

13.  Bannatjue  v.  Maclver,  [1906]  26  N.  E.  992,  25  A.  S.  R.  647,  11 
1  K.  B.  103,  75  L.  J.  K.  B.'N.  S.  120,  L.R.A.  357;  Spokane  v.  Patterson,  46 
54  W.  R.  293,  94  L.  T.  N.  S.  150,  2  Wash.  93,  89  Pac.  402,  123  A.  S.  R. 
British  Rul.  Cas.  735,  3  Ann.  Cas.  921,  13  Ann.  Cas.  706  and  note,  8 
1143.  L.R.A.(N.S.)  1104. 

14.  Calhoun  v.  McCrory  Piano,  etc.,       Note:  17  Eng*.  Rul.  Cas.  272. 

Co.,  129  Tenn.  651,  168  S.  W.  149,  See  Cbimii^al  Law,  vol.  8,  p.  66. 

Ann.  Cas.  1916A  183,  52  L.R.A.(N  S.)  As  a  general  rule  a  partner  is  not 

571.  criminally  liable  for  the  acts  of  his 

15.  Swindell  v.  Latham,  145  N.  C.  associates  done  without  his  knowledj^e 
144,  58  S.  E.  1010,  122  A.  S.  R.  430.  or  consent  See  Partnersho*,  vol. 
See  supra,  par.  39.  20,  p.  919. 

16.  Foote  V.  Cotting,  195  Mass.  55,  18.  And  so  there  can  be  no  ratifica- 
80  N.  E.  600,  15  L.R.A.  (N.S.)  693.  tion  of  an  illegal  act.    See  supra,  par. 

17.  Com.  V.  Stevens,  153  Mass.  421,  104,  105. 
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Undoubtedly,  one  who  procures  another  to  commit  crime  is  account- 
able therefor/^  and  of  course  a  principal  is  liable  where  he  person- 
ally participates  with  his  agent  in  the  commission  of  a  crime,*®  but 
it  is  not  pursuant  to  the  principles  upon  which  the  principal  is  held 
liable  for  the  acts  of  his  agent.  The  rule  is  not  without  exception, 
however.  From  early  times  it  has  been  held  that  an  employer  will  be 
deemed  responsible  for  the  criminal  libel  of  his  employee,  when  uttered 
in  the  course  of  the  employment  and  pursuant  to  the  employee's 
duties.*  Accordingly,  where  it  appears  that  the  defendant,  in  a  prose- 
cution for  criminal  libel  for  sending  an  envelope  with  libelous  matter 
printed  thereon  through  the  mail,  employed  the  agency  that  sent  it 
with  knowledge  of  its  methods,  and  refused  to  stop  its  proceedings 
after  having  reason  to  believe  it  was  sending  the  libelous  matter  to 
the  prosecuting  witness,  he  will  be  responsible  for  the  acts  of  the 
agency.*  Again,  although  the  authorities  are  conflicting,  there  is 
excellent  authority  for  the  proposition  that  an  employer  or  prin- 
cipal may  be  held  responsible  criminally  for  a  nuisance  created  by 
his  employee  or  agent.'  It  was  the  opinion  of  the  early  authorities 
that  a  corporation  could  not  commit  a  crime  or  even  a  tort,  but  this 
view  has  long  since  been  put  aside  as  untenable.  Even  in  cases  of 
offenses  involving  criminal  intent,  it  is  now  considered  that  corpora- 
tions, within  certain  limitations,  may  be  held  responsible.  There 
are  crimes  which  a  corporation  cannot  commit,  acting  as  it  must 
through  its  servants  or  agents,  just  as  there  are  crimes  which  a  natural 
person  cannot  be  charged  with  when  committed  by  his  servant,  but  it 
haa  been  well  said  that  a  corporation,  generally  speaking,  is  liable  in 
civil  proceedings  for  the  conduct  of  the  agents  through  whom  it  con- 
ducts its  business,  so  long  as  they  act  within  the  scope  of  their  author- 
ity, real  or  apparent;  and  it  is  but  a  step  further  in  the  same  direction 
to  hold  that  in  many  instances  it  may  be  charged  criminally  with 
the  unlawful  purposes  and  motives  of  such  agents  while  so  acting 
in  its  behalf.  So  a  corporation  has  been  held  liable  for  a  mis- 
feasance as  well  as  for  a  nonfeasance.* 

114.  Employer's  Responsibility  under  Statutes. — ^Under  statutes 
it  is  well  settled  that  a  master  or  ]principal  may  be  held  liable  crim- 
inally for  an  act  committed  by  the  hand  of  his  servant  or  agent;  * 

19.  People  V.  Adams,  3  Denio   (N.       1.  Note:  43  L.R.A.(N.S.)  37.     See 
Y.)  190,  45  Am.  Dec.  468.  Libel  and  SiiANDER,  vol.  17,  p.  463. 

Note:  43  L.R.A.(N.S.)  8.  2.  State  v.  Armstrong,  106  Mo.  395, 

See  AccKSSORiBS  and  Othsb  Par-  16  S.  W.  604,  27  A.  S.  R.  361,  13 

mciPANTS  IN  CRiiwffi,  vol.  1,  p.  130;  L.R.A.  413. 

Homicide,  vol.  13,  p.  724.  8.  See  Nuisances,  vol.  20,  p.  396. 

20.  Com.     V.     Nichols,     10     Mete.  4.  Note:  43  L.R.A.(N.S.)  40.     See 
(Mass.)  259,  43  Am.  Dec.  432;  Com.  Corporations,  vol.  7,  p.  764  et  scq. 
V.  Gillespie,  7  Serg.  &  R.   (Pa.)  4C9,  5.  Com.  v.  Stevens,  153  Mass.  421, 
10  Am.  Dec.  475.  26  N.  E.  992,  25  A.  S.  R.  647,  H 
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and  this,  although  the  act  may  have  been  done  without  his  authori- 
zation or  knowledge,  or  even  in  violation  of  his  orders  or  instruc- 
tions.* In  some  cases  the  act  is  forbidden  to  be  committed  either 
by  one's  own  hand  or  by  that  of  another,  and  in  such  instances  the 
master  is  liable.  In  still  other  cases,  the  statute  expressly  makes 
the  master  responsible  for  the  act  of  his  servant,  so  that  the  first 
inquiry  must  always  be  directed  to  the  provisions  of  the  statute; 
and  where  the  statute  provides  that  a  person  shall  be  guilty  if  he 
does  a  certain  act  or  suffers  or  permits  it  to  be  done,  it  is  generally 
held  that  the  master  is  criminally  responsible  for  the  act  of  his  serv- 
ant which  violates  such  statute.'  Again,  if  the  master  is  forbidden 
to  do  an  act  either  by  himself  or  by  another,  he  usually  will  be 
held  responsible.®  Statutes  imposing  a  criminal  liability  on  the  master 
for  the  misconduct  of  his  servant  have  been  held  constitutional.* 

115.  Relation  of  Act  to  EmpIo3^ent  in  Respect  of  Character. — 
In  any  case  the  employer  or  principal  is  not  to  be  held  responsible 
unless  it  is  shown  that  the  criminal  act  was  expressly  or  impliedly 
authorized  by  him,  or  was  the  result  of  the  opportunity  afforded 
by  the  contract  of  employment.*®  The  act  must  have  been  within 
the  scope  of  the  agency  or  employment.**  If  the  act  is  one  that 
the  employee  or  agent  was  engaged  to  perform,  the  employer  or 
principal  may  be  held  liable ;  **  and  so  it  is  generally  held  that  the 
master  is  criminally  liable  for  the  act  of  his  servant  within  the  scope 
of  his  authority  and  in  the  course  of  his  employment,  although  act- 
ing against  the  master's  orders.*'  But  if  it  appears  to  have  been 
one  that  the  contract  of  service  did  not  contemplate,  and  could  not 
have  been  anticipated,  the  employer  is  not  responsible.  The  act  is  no 
more  than  the  offense  of  an  utter  stranger.** 

116.  Existence  of  Criminal  Intent. — Wherever  guilty  intent  is  an 
essential  ingredient  of  the  crime,  it  is  impossible  to  fix  responsibility 
upon  the  master  for  his  servant's  transgression  of  the  law,  if  he  did 
not  aid  or  abet  or  assent  to  it.    In  most  instances  where  the  master 

L.R. A.  357 ;  Com.  y.  Sacks,  214  Mass.  v.  Norfolk,  etc.,  R.  Co.,  44  W.  Va.  36, 

72,  100  N.  B.  1019,  Ann.  Cas.  1914B  28  S.  E.  754,  67  A.  S.  R.  767,  41  L.R.A. 

1076,  43  L.R.A.(N.S.)  1  and  note.  669. 

Note :  41  L.R.A.  650.  Note :  43  L.R.A.  (N.S.)  10. 

6.  See  infra,  par.  116.  See  Master  and  Sewvant,  vol.  18, 

7.  Note:  43  L.R. A. (N.S.)  12,  25.  pp.  787-789,  792-793,  par.  248,  252. 

8.  Note:  43  L.R.A.(N.S.)  27.  11.  Note:  43  L.R.A.(N.S.)   10,  30, 

9.  State  V.  Chicago,  etc.,  R.  Co.,  122  32. 

la,  22,  96  N.  W.  904,  101  A.  S.  R.       12.  Com.  v.  Gillespie,  7  Serg.  &  R. 

254.  (Pa.)  469,  10  Am.  Dec.  475;  Spokane 

Note:  43  L.R.A.(N.S.)  36.  v.   Patterson,  46  Wash.   93,  89  Pac. 

10.  Hipp  V.  State,  5  Blackf.  (Ind.)  402,  123  A.  S.  R.  921,  13  Ann.  Cas. 
149,  33  Am.  Dec.  463;  Com.  v.  Nich-  706.  8  L.R. A. (N.S.)  1104. 

ols,  10  Mete.  (Mass.)  259,  43  Am.  Dec.       Note:  43  L.R.A.(N.S.)  10. 
432;  Com.  v.  Riley,  196  Mass.  60,  81       13.  Note:  43  L.R.A.(N.S.)   30. 
N.  E.  881, 10  L.R.A.(N.S.)  1122;  Hall       14.  Note:  43  L.R.A.(N.S.)  34. 
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is  held  to  be  responsible  criminally  for  the  wrongful  conduct  of  his 
servant,  it  is  on  the  theory  that  the  act  complained  of  is  positively 
forbidden,  and  therefore  guilty  intention  is  not  essential  to  a  con- 
viction of  the  offense.**  If  acts  are  absolutely  prohibited  by  statute, 
and  it  is  the  policy  of  the  law  to  prohibit  them,  irrespective  of  what 
the  motive  or  intent  of  the  person  violating  the  statute  may  be,  no 
principle  of  justice  is  violated  by  holding  the  master  responsible  for 
the  conduct  of  his  servant  on  the  same  theory  that  he  is  held  respon- 
sible civilly.** 

117.  Ignorance,  Disapproval,  Prohibition  of  Act  by  Employer. — 
The  authorities  are  not  very  clear  or  satisfactory  as  to  whether  an 
employer  or  principal  is  to  be  deemed  responsible  for  such  acts  of 
his  employee  or  agent  as  may  be  done  without  his  knowledge  or 
approval,  or  in  violation  of  his  express  orders.*'  It  seems  plain  that 
acts  so  perpetrated  do  not  impose  any  responsibility  by  virtue  of 
the  prohibitions  of  the  common  law;  **  but  whether  the  same  is  true 
of  statutory  prohibitions  is  a  question  upon  which  the  courts  are 
disagreed.  In  some  cases  the  principal's  ignorance  has  been  held 
to  be  a  perfect  defense;  whereas  in  others  it  has  been  held  to  be  no 
excuse.**  According  to  some  of  the  decisions,  the  employer  is  not 
relieved  of  responsibility  even  when  the  act  is  done  in  violation  of 
his  instructions  or  orders.**  Thus  it  is  held  in  some  jurisdictions 
that  an  employer  is  criminally  liable  for  a  violation  of  a  pure  food 
law  by  his  employee,  even  though  the  violation  occurs  during  the 
absence  of  the  employer  and  contrary  to  his  instructions.*  Likewise, 
it  is  held  that  a  master  is  civilly  liable  to  a  statutory  penalty  for 
an  illegal  sale  of  intoxicating  liquor  made  by  his  servant,  without 
his  knowledge  or  consent,  and  against  his  instruction.*  Similarly, 
under  a  statute  imposing  a  fine  upon  one  who  distributes  or  causes 
to  be  distributed  free  or  trial  samples  of  medicine  in  such  a  manner 
that  children  may  become  possessed  of  them,  a  person  has  been  held 
to  be  liable  to  fine  in  case  his  servant  -employed  to  distribute  such 
packages  delivers  one  to  a  child,  although  it  is  done  against  the 
express  orders  of  the  employer.*  And,  again,  it  has  been  held  that 
a  person  engaged  in  the  general  supervision  of  blasting  is  criminally 

15.  Note:  43  L.R.A.(N.S.)  12.  Wash.  93,  89  Pac.  40i2,  123  A.  S.  R. 

16.  Note:  43  L.R.A.(N.S.)   21.  921,  13  Ann.   Cas.   706  and  note,   8 

17.  Note:  43  L.R.A.(N.S.)  11.  L.R.A.(N.S.)   1104. 

18.  See  Criminal  Law,  vol.  8,  p.  Note:  43  L.R.A.(N.S.)  19. 

66.  1.  Note:    13   Ann.    Cas.    708.     See 

19.  Note:  43  L.R.A.(N.S.)  12, 14.        Food,  vol.  11,  p.  1130. 

20.  Cora.  V.  Sacks,  214  Mass.  72, 100  2.  George  v.  Gobey,  128  Mass.  289, 
N.  B.  1019,  Ann.  Cas.  1914B  1076,  43  35  Am.  Rep.  376.  See  infra,  par.  118. 
J[i.R.A.(N.S.)  2  and  note;  State  v.  3.  State  v.  Cray,  85  Vt.  99,  81  AtL 
Cray,  85  Vt.  99,  81  Ail.  450,  36  L.R.A.   450,  36  L.R.A.(N.S.)   630. 

(N.S.)  630;  Spokane  v.  Patterson,  46 
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liable  for  the  firing  of  blasts  contrary  to  the  provisions  of  a  municipal 
ordinance,  although  they  are  fired  by  his  agent,  contrary  to  his  orders, 
at  a  time  when  he  is  not  actually  present.^  Even  where  it  is  held 
that  the  employer  is  protected  if  he  prohibited  the  act,^  it  is  manifest 
that  the  orders  must  have  been  given  in  good  faith  with  the  intent 
that  they  be  followed.  The  master  cannot  shield  himself  by  merely 
issuing  general  instructions  to  his  servants  to  keep  within  the  law. 
Whether  or  not  the  master's  orders  were  given  in  good  faith  is  held 
to  be  a  question  for  the  jury.*  The  statutory  language  in  which 
the  various  offenses  are  defined  is  always  important  in  determining 
whether  the  master  may  be  held  criminally  responsible  for  the  wrong- 
ful acts  of  his  servants.  It  would  seem  that  if  the  prohibition  is 
against  "knowingly"  doing  a  certain  act,  knowledge  on  the  part  of 
the  master  of  the  servcmt's  violation  of  the  law  would  be  essential 
to  the  former's  conviction ;  but  this  has  not  always  been  held  to  be 
so.' 

118.  Violations  of  Liquor  Laws. — There  is  a  decided  conflict  in 
the  cases  with  reference  to  the  criminal  and  penal  liability  of  a 
partner,  principal,  or  master  for  violation  of  the  liquor  laws  by  a 
partner,  agent,  or  servant,  which  is  even  more  marked  than  that 
with  relation  to  other  violations  of  law  in  general.  It  would  seem, 
however,  that  perhaps  by  a  majority  of  the  cases  the  rule  is  adopted 
that  the  partner,  principal,  or  master  is  not  liable,  unless  the  act 
was  done  with  his  authority  or  assent.  But  under  statutes  prohibit- 
ing the  act  in  question  absolutely  and  expressly,  either  by  one's  own 
hand  or  that  of  another,  the  partner,  principal,  or  master  is  held 
liable.  And  there  is  a  large  number  of  cases  holding  him  liable  if 
the  act  was  one  within  the  apparent  scope  of  authority,  though 
expressly  forbidden,  and  there  are  still  others  holding  the  prohibi- 
tion to  be  absolute,  requiring  the  partner,  principal,  or  master,  at 
his  peril,  to  see  that  it  is  not  violated,  without  reference  to  the  ques- 
tion of  his  knowledge,  authority,  or  assent.® 

119.  Evidence  of  Authorization;  Burden  of  Proof. — ^Express  consent 
to  the  illegal  act  need  not,  of  course,  be  proved;  and  any  evidence 
which  tends  to  establish  the  master's  assent  to  the  unlawful  trans- 
action is  competent.*  It  has  been  held  that  former  acts  of  a  serv- 
ant tending  to  show  authority  to  do  the  act  complained  of  are  admis- 

4.  Spokane  v.  Patterson,  46  Wash,  bey,  128  Mass.  289,  35  Am.  Rep.  376. 
93,  89  Pac.  402,  123  A.  S.  R.  921,  13  Notes:   41  L.R.A.   661;   43   L.R.A. 
Ann.  Cas.  706,  8  L.R.A.(N.S.)  1104.  (N.S.)  30;  13  Ann.  Cas.  708. 

5.  Com.  V.  Riley,  196  Mass.  60,  81  See  Intoxicating  Liquors,  vol.  15, 
N.  E.  881,  10  L.R.A.(N.S.)   1122.  p.  356  et  seq. 

6.  Note:  43  L.R.A.(N.S.)   20.  9.  Com.  v.  Gillespie,  7  Serg.  ft  R. 

7.  Note:   43   L.R.A.(N.S.)    25.  (Pa.)  469,  10  Am.  Dec.  475. 

8.  Com.  y.  Nichols,  10  Mete.  (Mass.)  Note:  43  L.R.A.(N.S.)  16. 
259,  43  Am.  Dec.  432;  George  v.  Go- 
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sible  against  the  master.^®  The  mere  fact  that  the  act  was  committed 
by  the  servant  in  his  master's  place  of  business  may  be  suflBcient, 
under  some  circumstances,  to  make  out  a  prima  facie  case  of  implied 
authority.**  In  some  cases  it  has  been  held  that  the  burden  of 
proof  rests  upon  tlie  prosecution  to  show  affirmatively  that  the  master 
knew  and  consented  to  his  servant's  or  his  agent's  acts.  But  the 
opposite  view  has  been  taken  by  other  courts.  If  the  case  is  one 
in  which  the  guilty  intent  of  the  master  must  be  established  to  render 
him  responsiljle  for  the  criminal  act  of  his  servant,  it  would  seem 
that  the  former  view  is  more  in  accord  with  the  well  settled  rule  in 
respect  to  establishing  the  guilt  of  one  charged  with  the  infraction 
of  a  penal  statute.  The  burden  of  proof  of  facts  essential  to  make 
out  the  offense  is  always  on  the  prosecution.  If  complicity  or  guilty 
knowledge  of  the  servant's  act  is  necessary  to  charge  the  master  with 
it,  this  fact,  as  well  as  the  fact  of  the  doing  of  the  act  by  the  serv- 
ant, should  be  proved  by  the  state.** 

120.  Agent's  Responsibility. — The  fact  that  a  person  who  is  guilty 
of  an  infraction  of  a  penal  or  criminal  statute  was  acting  as  the 
employee  or  agent  of  another  constitutes  no  defense  in  a  subse- 
quent proceeding  brought  to  exact  the  penalty  therefor.  If  he  inten- 
tionally violated  the  law  he  will  be  held  accountable  for  his  act.*' 
On  the  other  hand,  an  innocent  or  irresponsible  person  who  commits 
a  crime  at  the  instigation  of  another  will  not  be  held  answerable 
therefor,  the  instigator  being  deemed  the  criminal  in  such  case.** 
According  to  the  rule  recognized  in  most  jurisdictions  where  a  stat- 
ute requires  a  license  as  a  prerequisite  to  engaging  in  a  specified 
business,  an  agent  is  personally  liable  for  the  penalties  imposed  by 
the  statute  on  persons  engaging  in  such  business,  pursuit  or  employ- 
ment, without  first  having  obtained  a  license.**^  In  not  a  few  cases, 
however,  it  has  been  held  that  an  agent  conducting  a  business  other 
than  the  liquor  business,  without  the  license  required  by  statute,  is 
not  personally  liable  for  the  penalties  imposed  by  the  statute  on  all 
such  persons  as  shall  engage  in  such  business,  trade  or  employment.** 

10.  Note:  43  L.R.A.(N.S.)  8.  14.  See  Homicide,  vol.  13,  p.  754. 

11.  Com.     V.     Nichols,     10     Mete.       16.  Hardin  v.  City  of  Radford,  112 
(Mass.)  259,  43  Am.  Dec.  432.  Va.  547,  72  S.  B.  101,  Ann.  Cas.  1913B 

Note:  43  L.R.A.(N.S.)  8.  858  and  note. 

12.  Note:  43  L.R.A.(N.S.)  9.  16.  Note:  Ann.  Cas.  1913B  861.  See 

13.  See  Criminal  Law,  vol.  8,  p.  also  Licenses,  vol.  17,  p.  490. 
64;  Homicide,  vol.  13,  p.  708. 
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I.  Introductory 

1.  Scope  of  Article. — The  general  principle  of  suretyship  whereby 
one  person  binds  himself  with  another  for  the  performance  of  an 
obligation  in  respect  of  which  such  other  is  primarily  liable  pervades 
more  or  less  intimately  a  number  of  legal  relations,  which  furnish 
material  for  specific  treatment  under  separate  titles.*.  These  related 
topics  aside,  however,  or  considered  only  indirectly  as  they  touch 
on  general  principles,  the  object  of  this  article  is  to  cover  in  com- 
prehensive fashion  the  subject  of  suretyship  strictly  considered,  the 
creation  of  the  relation,  the  rights,  remedies  and  liabilities  of  sure- 
ties, the  remedies  of  creditors,  the  discharge  of  sureties,  and  the 
general  subject  of  surety  companies.  The  rights  and  liabilities  of 
sureties  on  official  bonds  comprehend  a  large  class  of  cases  greatly 
dependent  for  their  decision  on  the  nature  of  the  office  held  and 
on  statutory  enactments  so  that  it  has  been  thought  better  to  con- 

1.  See  Bills  and  Notes,  voL  3,  p.  814;  Guaranty,  vol.  12,  p.  1051;  and 
other  specific  titles. 
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sider  this  phase  of  the  subject  in  connection  with  the  rights  and 
liabilities  of  the  officers  bonded.*  The  same  is  largely  true  of  fidel- 
ity bonds  required  of  persons  occupying  positions  of  trust  other  than 
public  officers.'  The  rights,  liabilities,  and  discharge  of  sureties  on 
bonds  given  for  the  performance  of  particular  acts  in  judicial  pro- 
ceedings are  also  treated  more  appropriately  in  the  articles  dealing 
with  those  proceedings  *  While  the  general  question  as  to  who  may 
become  a  surety  is  touched  on  herein,*  the  validity  of  contracts  of 
suretyship  entered  into  by  particular  classes  of  persons  is  also  treated 
elsewhere  in  this  work.*  Indemnity,  which  differs  materially  from 
suretyship,'  is  the  subject  of  a  separate  article.®  For  general  ques- 
tions relative  to  the  execution  and  delivery,  formal  requisites,  valid- 
ity, construction  and  operation  of  bonds  reference  is  made  to  the 
article  dealing  therewith  specifically.* 

2.  Contract  of  Suretyship  Defined  and  Explained. — A  contract 
of  suretyship  is  an  accessory  agreement,  by  which  one  person  binds 
himself  for  another  already  bound.*®  It  has  been  defined  by  statute 
as  a  contract  "whereby  one  obligates  himself  to  pay  the  debt  of 
another,  in  consideration  of  credit  or  indulgence  or  other  benefit 
to  his  principal,  the  principal  remaining  bound  therefor.'*  **  It 
is  in  the  nature  of  a  collateral  engagement  to  pay  the  debt  of  another 
or  to  see  that  another  pays  or  performs  as  distinguished  from  an 
original  and  direct  agreement  for  the  party's  own  act,**  and  is  acces- 
sory to  a  principal  obligation  contracted  by  another  person,  either 
contemporaneously,  or  previously,  or  subsequently.**     It  is  of  the 

2.  See  PuBLio  Officers.  12.  Eising  v.  Andrews,  66  Conn.  58, 

3.  See  Banks,  vol.  3,  p.  479  et  seq. ;  33  Atl.  585,  50  A.  S.  E.  75 ;  Wood  v. 
Executors  and  Administrators,  vol.  Fisk,  63  N.  Y.  245,  20  Am.  Rep.  528; 
11,  p.  298  et  seq.  Campbell  v.  Sherman,  151  Pa.  St.  70, 

4.  See  Appeal  and  Error,  vol.  2,  25  Atl.  35,  31  A.  S.  B.  735;  Johnson 
pp.  115,  314  et  seq. ;  Attachment,  vol.  v.  Ivey,  4  Cold.  (Tenn.)  608,  94  Am. 
2,  p.  885  et  seq.;  Bail  and  Reoooni*  Dec.  206.  The  contract  o£  suretyship 
ZANCE,  vol.  3,  p.  41  et  seq. ;  In juno-  is  not  that  the  obligee  will  see  that  tJie 
TiONS,  vol.  14,  p.  472  et  seq. ;  Replevin,  principal  pays  his  debt  or  fulfils  his 

5.  See  infra,  par.  11.  contract,  but  that  the  surety  will  see 

6.  See  Corporations,  vol.  7,  p.  603  that  the  principal  pays  or  performs, 
et  seq.;  Husband  and  Wife,  vol.  13,  The  obligee  does  not  represent  to  the 
pp.  1347,  1348;  Infants,  vol.  14,  p.  surety  that  the  principal  will  keep  his 
230;  Partnership,  vol.  20,  p.  899.  covenants,   but   the   surety   holds   his 

7.  See  infra,  par.  8.  principal  out  to  the  obligee,  and  repre- 

8.  See  Indemnity,  vol.  14,  p.  42.  sents  and  promises  to  him  that  the 

9.  See  Bonds,  vol.  4,  p.  45.  principal  will  perform  his  afz^reements. 

10.  Hough  V.  ^tna  Life  Ins.  Co.,  57  American  Bonding  Co.  v.  Pueblo  In- 
Ill.  318,  11  Am.  Rep.  18.  vestment  Co.,  150  Fed.  17,  80  C.  C.  A. 

11.  Patterson  v.  Gibson,  81  Ga.  802,  97,  10  Ann.  Cas.  357,  9  L.R.A.(N.S.) 
10  S.  E.  9,  12  A.  S.  R.  356.    See  also  557. 

Lachman  v.  Block,  47  La.  Ann.  505,        13.  Russell  v.  Pailor,  1  Ohio  St  327, 
17  So.  153,  28  L.R.A.  255.  59  Am.  Dec.  631. 
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essence  of  the  contract  that  there  be  a  subsisting  valid  obligation 
of  a  principal  debtor.  Without  a  principal  there  can  be  no  surety.^* 
3.  The  Surety. — ^A  person  who  undertakes  to  pay  money,  or  lo 
do  any  other  act,  in  the  event  that  his  principal  fails  therein  is  a 
surety.^*  Or,  as  it  has  been  otherwise  broadly  expressed,  a  surety 
is  a  person  who,  being  liable  to  pay  a  debt  or  perform  an  obliga- 
tion, is  entitled,  if  it  is  enforced  against  him,  to  be  indemnified  by 
some  other  person,  who  ought  himself  to  have  made  payment  or 
performed  before  the  surety  was  compelled  to  do  so.**  Strictly  speak- 
ing, under  such  a  broad  definition,  guarantors,  indorsers,  and  co-obli- 
gors, or  copromisors  are  all  sureties  for  others,  who  are  liable  in  the 
first  instance  as  principals ;  but  in  common  parlance,  the  word  "surety" 
is  used,  in  a  more  limited  sense,  to  mean  a  co-obligor  or  copromisor, 
entering  into  a  contract  with  the  principal  jointly,  or  jointly  and 
severally,  and  at  the  same  time;  and  who  in  all  cases  may  be  sued 
jointly  with  the  principal  without  demand  or  notice.*'  Moreover, 
the  obligation  of  a  surety  is  not  conditional,  but  absolute.  His  under- 
taking to  pay  is  not  in  the  event  of  the  inability  or  unwillingness  of 
the  principal,  but  at  all  events,  and  under  all  circumstances,  as  much 
so  as  if  he  were  himself  the  sole  debtor.*®  Such  is  usuallv  the  form 
of  his  obligation  (unless  specially  qualified)  whether  separate  or 
joint,  and  such  its  true  intent  and  meaning.*'  It  is  immaterial,  how- 
ever, in  what  form  the  relation  of  principal  and  surety  is  established, 
or  whether  the  creditor  is  or  is  not  contracted  with  in  the  two  capaci- 
ties, as  is  often  the  case  when  notes  are  given  or  bonds  taken.  The 
relation  is  fixed  by  the  arrangement  and  equities  between  the  debtors 
or  obligors,  and  may  be  known  to  the  creditor,  or  wholly  unknown. 
If  it  is  unknown  to  him,  his  rights  are  in  no  manner  affected  by  itji 
but  if  he  knows  that  one  party  is  merely  a  surety,  it  is  only  just 
to  require  of  him  that  in  any  subsequent  action  he  may  take  regard- 
ing the  debt,  he  shall  not  lost  sight  of  the  surety's  equities.^^^  A 
surety  has  been  deficied  by  statute  as  one  who,  at  the  request  of 

14.  Eising  v.  Andrews,  66  Conn.  58,  18.  Hunt  v.  Adams,  5  Mass.  358,  4 
33  Atl.  585,  50  A.  S.  R.  75 ;  Patterson  Am.  Dec.  68 ;  La  Farge  v.  Rickert,  5 
V.  Gibson,  81  Ga.  802,  10  S.  E.  9,  12  Wend.  (K  Y.)  187,  21  Am.  Dec.  209; 
A.  S.  R.  356;  Russell  v.  Failor,  1  Ohio  Yerxa  v.  Ruthruff,  19  N.  D.  13, 120  N. 
St.  327,  59  Am.  Dec.  631.  See  infra,  W.  758,  Ann.  Gas.  1912D  809,  25 
par.  27,  107.  L.R.A.(N.S.)  139;  Marberger  v.  Pott, 

15.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,  16  Pa.  St.  9,  55  Am.  Dec.  479 ;  Hum- 
95  Atl.  362,  10  So.  539,  36  A.  S.  R.  phrey  v.  Hitt,  6  Grat.  (Va.)  509,  52 
210.  Am.  Dec.  133. 

16.  Smith  V.  Shelden,  35  Mich.  42,  Note:  31  A.  S.  R.  738. 

24  Am.  Rep.  529.  19.  Humphrey  v.  Hitt,  6  Grat.  (Va.) 

17.  Read  v.  Cutts,  7  Greenl.  (Me.)    509,  52  Am.  Dec.  133. 

186,  22  Am.  Dec.  184.  20.  Smith  v.  Shelden,  35  Mich.  42,  24 

Note:  30  A.  S.  R.  726.  Am.  Rep.  529. 

See  infra,  par.  116,  123. 
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another  and  for  the  purpose  of  securing  him  a  benefit,  becomes  respon- 
sible for  the  performance  by  the  latter  of  some  act  in  favor  of  a 
third  person,  or  hypothecates  property  as  security  therefor.^ 

4.  Cosureties  and  Supplemental  Sureties. — If  two  or  more  per- 
sons enter  into  contracts  of  suretyship  which  are  the  same  in  their 
legal  operation  and  character  they  are  cosureties.*  This  is  true 
although  they  enter  into  such  contracts  by  different  instruments,  at 
different  times,'  and  without  the  knowledge  of  each  other.  Since 
the  signature  of  a  surety  is  not  joint  in  its  character  but  several, 
cosureties  may  sign  the  same  instrument  or  different  papers  at  differ^ 
ent  times,  and  in  ignorance  of  the  undertakings  of  each  other,  and 
still  preserve  their  mutuality.*  As  a  rule  where  parties  appear  to 
be  sureties  they  will  be  presumed  to  be  cosureties.*  While  cosure- 
ties have  also  a  right  of  indemnity  against  their  principal  in  case 
they  are  damnified,  there  is  generally  such  mutuality  between  them 
as  to  render  the  right  and  duty  of  contribution  reciprocal.*  One 
who  becomes  a  surety  for  another  who  is  himself  only  a  surety  for 
the  principal  is  not  a  cosurety  but  a  supplemental  surety.  He  is 
liable  to  the  creditor  in  case  of  the  default  of  all  the  other  parties, 
but  as  between  himself  and  the  other  sureties  there  is  not  that 
mutuality  which  makes  for  cosuretyship.'  Thus  a  surety  engaging 
to  pay  only  if  the  creditor  cannot  get  payment  from  other  sureties 
is  not  liable  as  cosurety  to  contribution  at  the  suit  of  the  latter.* 
The  fact  that  a  surety  who  was  apparently  a  joint  and  several  maker 
of  a  note  did  not  consent  to  or  know  of  the  subsequent  signing  of 
the  note  by  another  person  as  surety  for  all  the  makers,  without 
notice  that  they  were  not  all  principals,  will  not  make  the  latter 
;a  cosurety  with  the  former.® 

1.  O'Conor  v.  Morse,  112  Cal.  31,  4.  Monson  v.  Drakeley,  40  Conn. 
44  Pac.  305,  53  A.  S.  R.  155.  552,  16  Am.  Rep.  74. 

2.  Monson  v.  Drakeley,  40  Conn.  5.  Houck  v.  Graham,  106  Ind.  195, 
552,  16  Am.  Rep.  74;  Honck  v.  Gra-  6  N.  E.  594,  65  Am.  Rep.  727. 

ham,  106  Ind.  195,  6  N.  E.  594,  55  Am.  6.  Monson  v.  Drakeley,  40  Conn. 
Rep.  727;  Bosley  v.  Taylor,  5  Dana  562, 16  Am.  Rep.  74. 
(Ky.)  157,  30  Am.  Dec.  677;  Jones  v.  7.  Monson  v.  Drakeley,  40  Conn. 
Hays,  38  N.  C.  502,  44  Am.  Dec.  78  552,  16  Am.  Rep.  74;  Bulkeley  v. 
and  note;  Jones  v.  Blanton,  41  N.  C.  House,  62  Conn.  459,  26  Atl.  352,  21 
115,  51  Am.  Dec.  415;  Sloan  v.  Gibbes,  L.R.A.  247  and  note;  McCollum  t. 
56  S.  C.  480,  35  S.  E.  408,  76  A.  S.  R.  Boughton,  132  Mo.  601,  30  S.  W.  .1028, 
559;  Harrison  v.  Lane,  5  Leigh  (Va.)  33  S.  W.  476,  34  S.  W.  480,  35  L.R.A. 
414,  27  Am.  Dec.  607.  As  to  liability  480;  Wronkow  v.  Oakley,  133  N.  Y. 
of  cosureties  for  contribution,  see  in-  505,  31  N.  E.  521,  28  A.  S.  R.  661, 
fra,  par.  167  et  seq.  ,  16  L.R.A.  209. 

3.  Houck  V.  Graham,  106  Ind.  195,  8.  Harrison  v.  Lane,  5  Leigh  (Va.) 
55  Am.  Rep.  727;  Bosley  v.  Taylor*,  5  414,  27  Am.  Dec.  607.  See  infra,  par. 
Dana    (Ky.)   157,  30  Am.  Dec.  677;    168. 

Harrison  v.  Lane,  6  Leigh  (Va.)  414,  9.  Bulkclev  v.  House,  62  Conn.  459, 
27  Am.  Dec.  607.  26  Atl.  352,  21  L.R.A.  247. 
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5.  Pledging  Property  as  Security  for  Debt  of  Another  as  Surety- 
ship.— While  ordinarily  a  surety  binds  himself  personally  for  the 
debt  or  default  of  his  principal,  one  who  does  not  become  person- 
ally responsible  but  merely  hypothecates  property  as  security  for  the 
payment  of  a  debt  or  the  performance  of  an  act  by  another  is  like- 
wise deemed  to  be  a  surety,  at  least  to  the  extent  defined  by  his 
contract  or  agreement,  and  is  entitled  to  all  the  rights  and  privileges 
of  a  surety.  Thus,  it  has  been  held,  the  maker  of  an  accommoda- 
tion note  given  as  collateral  security  for  the  payment  of  another 
note  is  a  surety,  and  will  be  released  by  any  act  which  would  release 
any  other  surety.^®  Similarly,  one  who  executes  a  mortgaglB  on  his 
property  to  secure  another's  debt  becomes,  as  to  that  debt,  a  surety, 
although  he  does  not  become  personally  bound  for  the  payment 
thereof.  As  such  surety,  he  is  entitled  to  all  the  rights  and  privi- 
leges of  a  personal  surety,  and  will  be  discharged  by  anything  that 
would  discharge  a  surety  who  was  personally  bound.**  On  the  other 
hand,  it  has  been  held  that  the  parties  to  an  instrument  given  as 
collateral  security  for  the  payment  of  a  debt  due  by  others  are  not 
subject  to  the  law  which  governs  sureties,  as  they  are  not  bound 
for  the  principal  debt,  and  their  engagement  is  independent  of  it.** 

6.  Distinction  between  Surety  and  Guarantor. — ^The  distinction 
between  a  contract  of  suretyship  and  one  of  guaranty  is  often 
shadowy,**  and  often  not  observed  by  judges  and  text  writers;  but 
that  there  is  a  substantive  distinction,  involving  not  infrequently 
important  consequences,  is  well  established.  It  seems  to  lie  in  this: 
that  when  the  sponsors  for  another  assume  a  primary  and  direct 
liability,  whether  conditional  or  not  in  the  sense  of  being  immedi- 
ate or  postponed  till  some  subsequent  occurrence,  to  the  creditor,  they 
are  sureties;  but  when  this  responsibility  is  secondary  and  collateral 
to  that  of  the  principal,  they  are  guarantors.**  Or,  as  otherwise 
Btated,  if  they  undertake  to  pay  mpney,  or  do  any  other  act,  in  the 
event  that  their  principal  fails  therein,  they  are  sureties;  but,  if 

10.  O'Conor  v.  Morse,  112  Cal.  31,  from  a  conditional  guaranty.     Cowell 
44  Pac.  305,  53  A.  S.  R.  155.  v.  Pick,  65  Conn.  251,  10  Atl.  569,  3 

Note:  31  A.  S.  R.  745  et  seq.  A.  S.  R.  44.    See  Guaranty,  vol.  12, 

11.  Cross  V.  Allen,  141  U.  S.  528,   pp.  1057,  1064. 

12  S.  Ct.  67,  35  U.  S.   (L.  ed.)  843;  14.  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 

Fleming  v.  Barden,  126  N.  C.  450,  36  ^  Ala.  362,  10  So.  539,  36  A.  S.  R. 

S.  E.  17,  78  A.  S.  R.  671,  127  N.  C.  210;   Monson  v.  Drakeley,  40   Conn. 

214,  37  S.  E.  219,  53  L.R.A.  316.    See  552,  16  Am.  Rep.  74;  Hooper  v.  Hoo- 

infra,  par.  52.  per,  81  Md.  155,  31  Atl.  608,  48  A.  S. 

12.  New  Orleans  v.  Ripley,  5  La.  R.  496 ;  Welch  v.  Walsh,  177  Mass.  555, 
120,  25  Am.  Dec.  175.  59  N.   E.  440,  83  A.   S.  R.  302,  52 

13.  McMillan  v.  Bull's  Head  Bank,  L.R.A.  782;  Rouse  v.  Wooten,  140  N. 
32  Ind.  11,  2  Am.  Rep.  323.  C.  557,  53  S.  E.  430,  111  A.  S.  R.  875, 

Especially   true  is   this   where   the   6  Ann.  Cas.  280. 
guaranty  is  absolute  as  distinguished       Note:  105  A.  S.  R.  503  et  seq. 
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they  assume  the  performance  only  in  the  event  the  principal  is  unable 
to  perform,  they  are  guarantors.**^  Or,  yet  another  and  more  con- 
cise statement:  a  surety  is  one  who  undertakes  to  pay  if  the  debtor 
does  noi;  a  guarantor,  if  the  debtor  cannot;  the  first  is  sponsor, 
absolutely  and  directly,  for  the  principal's  acts,  the  latter  only  for 
the  principal's  ability  to  do  the  act;  the  one  is  the  insurer  of  the 
debt,  the  other  an  insurer  of  the  solvency  of  the  debtor.**  Thus  a 
bond  with  warrant  of  attorney  to  confess  judgment,  given  to  secure 
payment  of  judgments  assigned  to  the  obligee,  and  expressly  pro- 
viding that  it  is  to  remain  in  force  until  the  whole  sum  is  paid, 
creates  a  contract  of  suretyship  on  the  part  of  the  obligor,  and  does 
not  constitute  him  a  mere  guarantor.*^  Primary  or  secondary  lia- 
bility is  the  essential  distinction,  although  as  incidental  thereto  it 
is  generally  held,  except  where  the  guaranty  is  absolute,  that  as  the 
liability  of  a  guarantor  is  secondary  and  collateral  he  is  entitled  to 
notice  of  the  default  of  the  principal,  and  is  not  chargeable  with  non- 
performance until  such  notice  is  given,*®  and  due  st«ps  are  taken 
against  the  principal,*®  whereas  it  appears  that  a  surety  may  in  all 
cases  be  sued  jointly  with  the  principal  without  demand  or  notice.*® 
Accordingly  it  has  been  held  that  where  the  original  debt  was  due, 
payable,  and  absolute  before  the  guaranty  was  entered  into,  or  where 
from  the  absolute  character  of  the  debt  guaranteed  nothing  remains 
to  be  done  by  the  creditor  to  perfect  his  rights,  demand  and  notice 
are  unnecessary  to  render  the  guarantor  liable.*  There  is  another 
distinction  going  as  well  to  the  form  of  the  contract.  The  contract 
of  suretyship  is  the  joint  and  several  contract  of  the  principal  and 
surety ;  the  contract  of  the  guarantor  is  his  own  separate  undertaking, 
in  which  the  principal  does  not  join.*     Indeed,  it  has  been  held, 

15.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,  to  give  notice  of  the  default  of  the 
95  Ala.  362,  10  So.  539,  36  A.  S.  R.   principal  debtor. 

210.  19.  Read  v.  Cutts,  7  Greenl.  (Me.) 

16.  Saint  v.  Wheeler,  etc.,  Mfg.  Co,,  186,  22  Am.  Dec.  184;  Marberger  v. 
95  Ala.  362,  10  So.  539,  36  A.  S.  R.  Pott,  16  Pa.  St.  9,  55  Am.  Dec.  479. 
210 ;  Campbell  v.  Sherman,  151  Pa.  St.  20.  McMillan  v.  BuD's  Head  Bank, 
70,  25  Atl.  35,  31  A.  S.  R.  735.  32  Ind.  11,  2  Am.  Rep.  323;  Read  v. 

Note:  16  L.R.A.(N.S.)  365,  366.  Cutts,  7  Greenl.    (Me.)   186,  22  Am. 

17.  Campbell  v.  Sherman,  151  Pa.  Dec.  184;  Rouse  v.  Wooten,  140  N.  C. 
St.  70,  25  Atl.  35,  31  A.  S.  R.  735.  557,  63  S.  E.  430,  111  A.  S.  R.  875, 

18.  Walker  v.  Forbes,  25  Ala.  139,  6  Ann.  Cas.  280. 

60  Am.  Dec.  498;  White  v.  Life  Ass'n  1.  Read  v.  Cutts,  7  Greenl.  (Me.) 
of  America,  63  Ala.  419,  35  Am.  Rep.  186,  22  Am.  Dec.  184;  Huff  v.  Slife, 
45;  Ward  v.  Wilson,  100  Ind.  52,  50  25  Neb.  448,  41  N.  W.  289,  13  A.  S. 
Am.  Rep.  763.  Compare  Welch  v.  R.  497.  See  Guabanty,  vol.  12,  p. 
Walsh,  177  Mass.  555,  69  N.  E.  440,  83  1089  et  seq. 

A.  S.  R.  302,  52  L.R.A.  782,  wherein       2.  White  v.  Life  Ass'n  of  America, 
it  is  said  no  distinction  can  be  made  be*   63  Ala.  419,  35  Am.  Rep.  45;  Saint 
tween  the  contract  of  a  guarantor  and  v.  Wheeler,  etc.,  Mfg.  Co.,  95  Ala.  362, 
the  contract  of  a  surety  on  a  bond,  so   10  So.  562,  36  A.  S.  R.  210. 
far  as  concerns  the  duty  of  the  creditor  « 
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pretermitting  all  other  considerations,  that  no  contract  joined  in  by 
the  debtor  and  another  can  be  one  of  guaranty  on  the  part  of  the 
latter.*  But,  however  that  may  be,  it  is  certain  that  in  mqst  cases 
the  joint  execution  of  a  contract  by  the  principal  and  another  oper- 
ates to  exclude  the  idea  of  a  guaranty,  and  that  in  all  cases  such 
fact  is  an  index  pointing  to  suretyship  *  Another  distinction  between 
a  surety  and  a  guarantor  is  that  a  promise  as  surety  is  supported  by 
the  consideration  on  which  the  promise  of  the  principal  is  founded, 
and  no  other  need  be  proved ;  but  the  engagement  of  a  guarantor  must 
be  founded  on  some  new  or  independent  consideration,  except  in 
those  cases  where  the  guaranty  is  given  at  the  time  the  debt  is  con- 
tracted by  the  principal,  and  so  may  be  considered  as  connected 
with  it.*  Whether  the  obligation  assumed  by  a  party  is  that  of  a 
guarantor  or  a  surety  is  to  be  determined  by  the  intent  of  the  par- 
ties, as  collected  from  the  language  of  the  instrument  and  the  circum- 
stances attending  its  execution.®  One  who  acknowledges  himself  to 
be  a  surety  for  the  amount  of  a  note  until  satisfactorily  paid  by  the 
maker  assumes  the  liability  of  a  surety,  and  his  obligation  is  unquali- 
fied by  the  condition  of  a  guaranty.'  The  phraseology  employed  is, 
however,  not  always  of  itself  determinative.  Thus,  a  contract  under 
seal  signed  jointly  by  several  persons  by  which  they  "guarantee" 
and  directly  obligate  themselves,  along  with  one  of  their  number,  to 
pay,  absolutely  and  wholly,  irrespective  of  his  solvency  or  insol- 
vency, all  darnages  which  may  result  to  the  obligee  from  his  default, 
and  by  which  they  expressly  stipulate  that  the  obligee  need  not  exhaust 
his  remedies  against  their  principal  before  proceeding  against  them, 
is  a  contract  of  suretyship  and  not  of  guaranty.®  Another  important 
difiPerence  between  the  two  contracts  respects  their  operation,  effect 
and  discharge.  Thus,  an  undertaking  of  guaranty  is  primarily  an 
offer,  and  does  not  become  a  binding  obligation  until  it  is  accepted, 
and  notice  of  acceptance  has  been  given  to  the  guarantor.  Being 
thus  a  mere  ofiPer,  it  may  be  recalled,  as  of  course,  at  any  time 
before  notice  of  acceptance.®  Indeed^  there  are  authorities  which 
hold  that,  even  after  acceptance  and  notice  thereof,  the  guarantor 

3.  McMiUan  v.  BuU's  Head  Bank,  Cutts,  7  Greenl.   (Me.)   186,  22  Am. 
32  Ind.  11,  2  Am.  Rep.  323.  Dec.  184. 

4.  Walker  v.  Forbes,  25  Ala.  139,  60       6.  Marberger  v.  Pott,  16  Pa.  St.  9, 
Am.  Dec.  489;  Saint  v.  Wheeler,  etc.,  55  Am.  Dec.  479. 

Mfg.   Co.,  95  Ala.   362,  10   So.  539,  7.  Marberger  v.  Pott,  16  Pa.  St.  9, 

36  A.   S.   B.  210 ;   Read  v.   Cutts,  7  55  Am.  Dec.  479. 

Greenl.  (Me.)  186,  22  Am.  Dec.  184;  8.  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 

BirdsaU  v.  Heacock,  32  Ohio  St.  177,  95  Ala.  362,  10  So.  539,  36  A.  S.  R. 

30  Am.  Rep.  572;  Marberger  v.  Pott,  210. 

16  Pa.  St.  9,  55  Aia.  Dec.  479.  9.  Davis  Sewing  Mach.  Co.  v.  Rich- 

5.  White  V.  Life  Ass'n  of  America,  ards,  115  U.  S.  524,  6  S.  Ct.  173,  29 
63  Ala.  419,  35  Am.  Rep.  45;  Read  v.  U.  S.  (L.  ed.)  480;  Walker  v.  Forbes, 
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may  revoke  it  by  notice  that  he  will  be  no  longer  bound,  unless  he 
has  received  a  continuing  or  independent  consideration  which  he 
does  not  renounce,  or  unless  the  guarantee  has  acted  on  it  in  such 
a  way  as  that  revocation  would  be  inequitable  and  to  his  detriment; 
and,  in  cases  of  continuing  guaranty,  the  effect  of  such  revocation 
is  to  confine  the  guarantor's  liability  to  past  transactions.^®  On  the 
other  hand,  a  contract  of  suretyship  does  not  require  notice  of  accept- 
ance, but  is  complete  and  binding  on  delivery,  and  after  delivery 
one  of  the  obligors  cannot  revoke  it  unless  he  has  expressly  reserved 
the  right  of  revocation.** 

7.  Distinction  between  Surety  and  Indorser. — Indorsers,  it  is  some- 
times said,  are  sureties,  but  their  contract,  which  is  a  new  one  as 
compcu'ed  with  the  maker  of  the  note,  differs  in  some  important 
respects  from  that  of  the  surety.*^  An  indorser  is  something  more 
than  a  surety,  and  is  liable  in  the  first  instance  as  a  drawer.  As 
between  maker  and  indorsers  the  relation  of  principal  and  surety 
exists,  and  each  prior  party  is  a  principal  for  each  subsequent  party.** 
The  rights  and  duties  of  indorsers  and  sureties  are  so  alike  that  most 
acts  which  will  discharge  the  one  will  also  the  other.  But  there 
are  some  distinctions  important  to  observe  between  them  lest  a  prin- 
ciple, exclusively  applicable  to  one,  be  perverted.  Thus  the  under- 
taking of  a  surety  is  absolute  in  its  terms  whereas  the  engagement 
of  an  indorser  is  conditional.  A  surety  is  directly  while  an  indorser 
is  only  contingently  liable,**  the  extent  of  the  conditional  contract 
of  indorsement  being  to  pay  on  demand  made  on  the  maker,  and 
notice  of  dishonor  given  to  the  indorser  in  case  payment  is  not 
made  by  the  maker. *^  Hence,  without  due  demand  and  notice,  at 
the  maturity  of  a  note,  an  indorser  will  be  discharged,  while  a  surety 
continues  liable  on  his  contract,*®  though  in  some  jurisdictions  by 
statute  notice  to  a  surety  "the  same  as  to  an  indorser"  is  required.*' 
Also,  in  some  cases  it  has  been  held  that  a  surety  may  spur  the 

25  Ala.  139,  60  Am.  Dec.  498;  Gano  Bank,  88  Pa.  St.  157,  32  Am.  Rep. 

V.  Farmers  Bank,  103  Ky.  508,  45  S.  438. 

W.  519,  82  A.  S.  R.  596 ;  Fellows  v.  14.  Lenox  v.  Prout,  3  Wheat.  520,  4 

Prentiss,  3  Denio  (N.  Y.)  512,  45  Am.  U.  S.  (L.  ed.)  449;  Yerxa  v.  Ruthruff, 

Dec.  484.  19  N.  D.  13,  120  N.  W.  758,  Ann.  Cas. 

10.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,  1912D  809,  25  L.R.A.(N.S.)  139. 

95  Ala.  362,  10  So.  539,  36  A.  S.  R.  15.  See  Bills  and  Notes,  vol.  3,  pp. 

210.  1148,  1169  et  seq. 

11.  Saint  V.  Wheeler,  etc.,  Mfg.  Co.,  16.  Ross  v.  Jones,  22  Wall.  576,  22 
95  Ala.  362,  10  So.  539,  36  A.  S.  R.  U.  S.  (L.  ed.)  730;  Stephens  v.  Mon- 
210.  ongahela  Nat.  Bank,  88  Pa.  St.  157,  32 

Note:  16  L.R.A.(N.S.)  365,  366.  Am.  Rep.  438;  Ballard  v.  Burton,  64 

See  infra,  par.  12,  13,  32.  Vt.  387,  24  Atl.  769,  16  L.R.A.  664, 

12.  Ross  V.  Jones,  22  Wall.  576,  22  17.  Wright  v.  Andrews,  70  Me.  86, 
U.  S.  (L.  ed.)  730.  35  Am.  Rep.  308. 

13.  Stephens  ▼•  Monongrahela  Nat. 
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creditor  into  activity  by  notice  to  pursue  the  principal  debtor,  on 
pain,  for  neglect,  that  the  surety  will  be  no  longer  bound,  but  an 
indorser  cannot  call  on  the  holder  of  a  protested  note  to  sue  the 
drawer,  and  if  he  refuses,  thereby  relieve  himself,  for  if  he  wishes 
instant  recourse  to  the  principal,  it  is  his  duty  to  pay  the  not6  and 
sue  for  himself.^®  Moreover,  unlike  that  of  a  surety,  the  contract 
of  an  indorser  is  a  new  and  independent  contract.*'  In  those  cases 
where,  however,  the  indorsements  on  an  instrument  are  irregular  or 
anomalous,  the  indorsers  are  frequently  regarded  as  sureties.*®  Thus, 
if  a  person  makes  a  note  to  his  own  order  and  indorses  it,  and  it  is 
then  indorsed  by  others  for  the  accommodation  of  the  maker,  who 
hands  it  to  his  creditor,  the  latter  having  full  knowledge  of  all  the 
facts,  such  other  persons  are  irregular  indorsers,  and  are  regarded 
as  sureties  for  the  maker.*  Also,  the  rule  that  one  who  puts  his 
name  on  the  back  of  a  promissory  note,  before  delivery,  payable 
to  the  maker  or  order,  and  indorsed  by  the  maker,  is  an  indorser 
and  not  a  joint  promisor  may  be  rendered  inapplicable  by  an  express 
declaration  in  the  contract  itself  that  the  liability  assumed  is  that 
of  a  surety.* 

8.  Distinction  between  Surety  and  Indemnitor. — There  is  an  obvi- 
ous and  important  difference  between  a  contract  of  suretyship  and 
a  contract  of  indemnity.  The  former  type  of  contract  is  an  accessory 
undertaking  presupposing  some  contract  or  transaction  to  which  it 
is  collateral,'  while  the  latter  is  essentially  an  original  contract.* 
There  is,  moreover,  an  essential  difference,  in  legal  effect,  between 
covenants  of  indemnity,  strictly — ^that  is,  of  indemnity  against  loss — 
and  covenants  to  pay,  or  assume,  or  stand  for,  the  debt,  or  a  surety's 
liability  thereon.  A  right  of  action  accrues  on  those  of  the  latter 
class  as  soon  as  the  debt  matures  and  is  unpaid,  because  the  liability 
then  becomes  absolute,  and  the  failure  to  pay  is  a  breach  of  the  express 
terms  of  the  covenant,  while  those  of  the  former  class  are  not  broken, 
and  no  right  of  action  accrues,  until  the  indemnitee  has  suffered  a 
loss  against  which  the  covenant  runs.* 

9.  Surety  Distinguished  from  Principal. — The  principal  in  an  obli- 
gation is  of  course  the  one  who  is  originally  and  primarily  liable 

18.  Stephens  v.  Monongahela  Nat.  1.  Metropolitan  Bank  v.  MuUer,  50 
Bank,  88  Pa.  St.  157,  32  Am.  Rep.  La.  Ann.  1278,  24  So.  295,  69  A.  S.  R. 
438.    See  infra,  par.  82,  83.  475. 

19.  See  Bills  and  Notes,  vol.  3,  2.  National  Pemberton  Bank  v. 
p.  1150.  Longer,  108  Mass.  371,  11  Am.  Rep. 

20.  Bendey  v.  Townsend,  109  U.  S.  367. 

605,  3  S.  Ct.  4S2,  27  U.  S.   (L.  ed.)  3.  See  supra,  par.  2. 

1065;   Metropolitan   Bank  v.   MuUer,  4.  See  Indemnity,  vol.  14,  pp.  43, 

50  La.  Ann.  1278,  24  So.  295,  69  A.  44. 

S.  R.  475  and  note;  Pool  v.  Ander-  5.  Henderson-Achert     Lithogrraphic 

son,  116  Ind.  88, 18  N.  E.  445, 1  L.R.A.  Co.  v.  John  Shillito  Co.,  64  Ohio  St. 

712.  236,  60  N.  E.  295,  83  A.  S.  R.  745. 
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for  the  payment  of  the  jiebt  or  the  performance  of  the  act  for  which 
the  surety  is  bound  in  an  accessory  or  collateral  capacity.*  The 
mode  of  distinguishing  between  a  principal  and  a  surety  is  by  inquir- 
ing whether  he  who  claims  to  stand  in  the  "relation  of  surety  did  or 
did  not  derive  a  benefit  from  the  contract.'  Whether  one's  name  is 
signed  to  an  instrument  as  principal  or  surety,  he  is  of  course  equally 
bound  by  the  obligation.®  The  fact  that  a  person  is  surety,  however, 
if  known  to  the  creditor  is  potent,  not  in  varying;  the  contract,  but 
in  imposing  certain  duties  and  obligations  on  the  creditor  in  his 
subsequent  dealings  with  the  principal  debtor  in  respect  to  the 
contract.®  If  the  facts  show  that  a  pei'son  was  directly  interested  in 
and  benefited  by  the  obligation,  his  relation  is  not  that  of  a  mere 
surety.*®  Thus,  a  buyer  of  cotton  who  signs  a  note  with  the  seller 
for  the  purpose  of  satisfying  a  third  person's  claim  to,  or  lien  on, 
the  cotton  bought  is  a  maker  of  the  note,  and  not  a  surety  thereon, 
as  he  is  directly  interested  in,  and  benefited  by,  such  settlement.** 
So,  a  bond  conditioned  to  pay  to  the  obligees  on  a  fixed  basis  a 
certain  share  of  any  indebtedness  they  might  have  to  pay  as  sureties 
is  an  original  promise  and  not  a  collateral  undertaking  of  surety- 
ship or  guaranty.*^  Adding  the  word  "surety"  to  the  signature  of 
one  signing  a  bill  with  the  drawer  gives  notice  to  all  to  whose  hands 
it  may  come  that  the  person  so  signing  is  liable  only  as  a  surety.** 
As  a  rule,  however,  one  of  two  or  more  principal  debtors  cannot,^  by 
agreement  among  themselves,  without  the  consent  of  their  creditor, 
be  changed  in  character  from  a  principal  to  a  surety,  so  that  he  will 
be  released  by  those  acts  or  omissions  which  release  a  surety.** 

II.  Suretyship  Relatiov  Generally 

Creation  of  ReCation 

10.  In  General. — ^In  the  majority  of  cases  the  relationship  of  prin- 
cipal and  surety  is  entered  into  by  the  voluntary  agreement  of  the 

6.  See  supra,  par,  2.  C26,  50  N.  E.  769,  67  A.  S.  R.  271. 

7.  Smith  V.  Tunno,  1  iNrcCord  Eq.  13.  Griffith  v.  Reed,  21  Wend.  (N. 
(S.  C.)  443,  16  Am.  Dec.  617.  Y.)  502,  34  Am.  Dec.  267.     But  see 

8.  Harmon  v.  Lehman,  85  Ala.  379,  Stevens  v.  West,  1  How.  (Miss.)  308, 
5  So.  197,  2  L.R.A.  589;  Harris  v.  29  Am.  Dec.  630,  wherein  it  was  held 
Brooks,  21  Pick.  (Mass.)  195,  32  Am.  that  the  mere  addition  of  the  word 
Dec.  254.  "security"  to  the  name  of  a  joint  maker 

9.  Goodman  v.  Litaker,  84  N.  C.  8,  of  a  note  does  not  change  the  nature  of 
37  Am.  Rep.  ()02.  liis  liability,  nor  is  it,  in  itself,  evidence 

Note :  17  Am.  Dec.  418.  that  he  stood  in  that  relation  to  the 

10.  Cucullu  V.  Hernandez,  103  U.  S.  other  contracting:  parties. 

105,  26  U.  S.  (L.  ed.)  322.  14.  Yates  v.  Donaldson,  5  Md.  389, 

11.  Wimberly  v.  Windham,  104  Ala.  nl  Am.  Dec.  283 ;  Shapleip^h  Hardware 
409,  16  So.  23,  53  A.  S.  R.  70.  Co.  v.  Wells,  90  Tex.  110,  37  S.  W. 

12.  Spencer  v.  McLean,  20  Ind.  App.  411,  59  A.  S.  R.  783. 
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parlies  with  the  creditor  under  a  coutract  whose  sole  or  chief  object 
is  the  creation  of  such  relation.^*^  There  is,  however,  another  class 
of  suretyship  cases  in  which  the  relationship  may  be  said  to  spring 
involuntarily  and  incidentally  by  operation  of  law  from  the  acts, 
contracts,  or  transactions  of  the  parties,  or  some  of  them,  without 
there  being  necessarily  any  particular  intention  or  desire  to  create 
such  relation.  Thus,  as  a  rule,  whenever  one  for  a  sufficient  consid- 
eration promises  another  to  pay  his  debt  to  a  third  person,  the  prom- 
isor becomes  the  principal  obligor  and  the  promisee  the  surety;  and 
if  the  creditor  accepts  the  promise,  he  becomes  bound  to  observe 
the  relation  of  principal  and  surety  existing  between  such  parties, 
and  hence  must  not  do  any  act  which  would  impair  the  surety's 
rights.**  The  makers  of  a  note  become  sureties  to  one  who  assumes 
its  payment  for  them,  or  to  one  who,  after  such  assumption  and 
with  knowledge  thereof,  takes  an  assignment  of  the  debt.*'  Again, 
when  one  partner  retires  from  a  firm,  and  the  continuing  partner 
agrees  to  assume  the  firm  debts,  the  retiring  partner,  as  between  him- 
self and  his  copartner,  becomes  merely  a  surety  for  the  continuing 
partner  on  the  debts  of  the  firm,*^  and  it  is  held  in  several  jurisdic- 
tions that  a  creditor  having  notice  of  such  agreement  is  bound  by 
such  relationship,  to  the  extent  at  least  that  he  must  take  care  not 
to  commit  any  act  which  will  jeopardize  the  interests  of  such  surety, 
under  pain  of  releasing  him  if  he  does;*®  but  the  notice  must  be 
actual.-^  In  other  jurisdictions,  however,  it  is  held  that  such  an 
arrangement  between  partners  can  have  no  effect  whatever  upon 
the  rights  of  creditors,  even  though  they  have  notice  thereof.-* 
When  a  grantee  accepts  a  deed  with  a  clause  reciting  that  he  assumes 

15.  See  supra,  par.  2.  566,  74  N.  W.  861,  69  A.  S.  R.  731. 

16.  Malanphy  v.  Fuller,  etc.,  Mfg.       17.  Sully  v.  Childress,  106  Tenn,  109, 
Co.,  125  la.  719,  101  N.  W,  040,  106    60  S.  W.  499,  82  A.  S.  R.  875. 

A.  S.  R.  332;  Farrington  v.  Khr.ball,  18.  TillLs  v.  Folmar,  145  Ala.  176, 

126  Mass.  313,  30  Am.  Rep.  680;  Fan-  39  So.  913,  117  A.  S.  R.  31,  8  Ann. 

ning  V.  Murpliy,  126  Wis.  538,  105  N.  Cas.  78 ;  Preston  v.  Garrard,  120  Ga. 

W.  1056,  110  A.  S.  R.  946,  5  Ann.  689,  48  S.  E.  118,  102  A.  S.  R.  124, 

Cas.  435,  4  L.R.A.(N.S.)  666  and  note.  1  Ann.  Cas.  724  and  note;  Leithauser 

And    when    the    relationship    botween  v.  Baumeister,  47  Minn.  151,  49  N.  W. 

debtors  has  become  that  of  principal  660,  28  A.  S.  R.  336. 

and  surety,  to  the  knowledge  of  the  19.  Preston  v.  Garrard,  120  Ga.  689, 

creditor,  the  duty  of  the  latter  to  re-  48  S.  E.  118,  102  A.  S.  R.  124,  1  Ann. 

gard  the  rights  of  the  surety  exists,  Cas.  724  and  note;  Smith  v.  Shelden, 

although  the  creditor  may  sustain  such  35  Mich.  42,  24  Am.  Rep.  529 ;  Col- 

a   relationship   that  in  enforcing  his  grove  v.  Tallman,  67  N.  Y.  95,  23  Am. 

own  rights  he  may  treat  both  as  prin-  Kep.  90;  Rawson  v.  Taylor,  30  Ohio 

cipals,  and  if,  with  knowledge  of  the  St.  389,  27  Am.  Rep.  464. 

changed  relationship  between  his  debt-  20.  Preston  v.  Garrard,  120  Ga.  689, 
ors,  he  disregards  the  rights  of  the .  48  S.  E.  118,  102  A.  S.  R.  124,  1  Ann. 

surety  he  may  thereby  release  him  from  Cas.  724. 

all  liability.    Merriam  v.  Miles,  54  Neb.  21.  Shapleigh     Hardware     Co.     v. 
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to  pay  a  debt  secured  by  mortgage  on  the  property  so  conveyed  to 
him,  he  becomes  directly  liable  to  the  holder  and  owner  of  the  debt, 
and  the  relation  of  principal  and  surety  thereafter  exists  between  the 
grantee  and  the  mortgagor,  or  principal  debtor.*  But  an  engagement 
merely  to  talce  land  subject  to  a  specified  incumbrance  is  not  an 
agreement  to  assume  and  pay  the  incumbrance.  There  must  be 
words  importing  a  promise  to  pay  the  debt  to  render  the  grantee 
personally  liable,  and  in  the  absence  of  the  mutual  agreemjent  of 
the  grantor,  grantee  and  holder  of  the  incumbrance  to  that  effect, 
the  relation  of  principal  and  surety  does  not  exist  between  the  grantee 
and  grantor;  and  hence  in  such  a  case  the  latter  is  not  discharged 
from  his  liability  by  an  agreement  between  the  other  parties  to  extend 
the  time  of  payment.^  When  one  is  induced  to  subscribe  for  stock 
in  a  railway  corporation  by  the  promise  of  one  of  its  promoters  that 
if  the  railroad  is  not  finished  within  a  certain  time  the  subscription 
shall  be  returned  by  the  corporation,  or  in  default  thereof,  by  the 
promisor,  such  promise;  constitutes  a  contract  of  suretyship,  and  the 
consideration  therefor  is  the  subscription  by  the  promisee  to  the 
stock  of  the  corporation.' 

11.  Who  May  Be  Surety. — ^As  a  general  rule  any  person  who  is 
8ui  juris  may  enter  into  a  contract  of  suretyship  to  the  same  extent 
that  he  may  enter  into  any  other  kind  of  legal  contract.*  As  respects 
an  infant's  power  to  enter  into  a  contract  of  suretyship,  dicta  are 
to  be  found  in  a  number  of  cases  to  the  effect  that  such  contracts 
are  necessarily  prejudicial  to  him  and  are  therefore  absolutely  void.* 
Such  views,  however,  do  not  accord  with  principle  or  the  weight  of 

Wells,  90  Tex.  110,  37  S.  W.  411,  note;  Trotter  v.  Hughes,  12  N.  Y.  74, 
69  A.  S.  R.  783.  62  Am.  Dec.  137  and  note;  Calvo  v. 
Note:  1  Ann.  Cas.  726.  Davies,  73  N.  Y.  211,  29  Am.  Rep. 
Sfte  Partnership,  vol.  20,  p.  988.  130;  Poe  v.  Dixon,  60  Ohio  St.  124, 
.1.  Abell  V.  Coona,  7  Cal.  105,  68  64  N.  B.  86,  71  A.  S.  R.  713;  Fan- 
Am.  Dec.  229;  Union  Stove,  etc.,  ning  v.  Murphy,  126  Wis.  538,  105 
Works  V.  Caswell,  48  Kan.  689,  29  N.  W.  1056,  5  Ann.  Cas.  435,  4  L.R.A. 
Pac.  1072,  16  L.R.A.  85  and  note;  (N.S.)  666  and  note.  See  Mort- 
George  v.  Andrews,  60  Md.  26,  45  Am.  qages,  vol.  19,  p.  373. 
Rep.  706;  Rice  v.  Sanders,  152  Mass.  2.  Shepherd  v.  May,  115  U.  S.  505, 
108,  24  N.  E.  1079,  23  A.  S.  R.  804,  6  S.  Ct.  119,  29  U.  S.  (L.  ed.)  456. 
t  L.R.A.  315  and  note;  Franklin  Sav.  See  infra,  par.  66  et  seq. 
Bank  v.  Cochrane,  182  Mass.  586,  66  3.  Allison  v.  Wood,  147  Pa.  St.  197, 
N.  E.  200,  61  L.R.A.  760;  Nelson  v.  23  Atl.  559,  30  A.  S.  R.  726. 
Brown,  140  Mo.  580,  41  S.  W.  960,  4.»  As  to  capacity  to  contract  gen- 
62  A.  S.  R.  755  and  note;  Pratt  v.  erally,  see  Contracts,  vol.  6,  p.  593 
Conway,  148  Mo.  291,  49  S.  W.  1028,  et  seq. 

71  A.  S.  R.  602  and  note;  Regan  v.  5.  Maples   v.   Wightman,  4   Conn. 

Williams,  185  Mo.  620,  84  S.  W.  959,  376,  10  Am.  Dec.   149;  Wheaton  v. 

105  A.  S.  R.  600;  Merriam  v.  Miles,  East,  5  Yerg.    (Tenn.)    41,   26   Am. 

54  Neb.  566,  74  N.   W.  861,  09  A.  Dec.  251. 

S.  R.  731;  Klapworth  v.  Dressier,  13  Note:  18  A.  S.  R.  614. 

N.  J.  Eq.  62,  78  Am.  Dec.  69  and  See  Ikfaj^tts,  vol  lA,  p.  222  et  saq. 
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authority  and  it  must  now  be  regarded  as  settled  that  the  contract 
of  suretyship  of  an  infant,  like  his  other  general  contracts,  is  void- 
able only,  and  not  void,  and  is  consequently  capable  of  ratification 
by  him  when  he  arrives  at  full  age.®  The  common  law  disability 
of  a  married  woman  to  contracl^  precluded  her  from  entering  into 
a  contract  of  suretyship.'  And  in  many  jurisdictions  a  married 
woman  is  incapable  of  assuming  by  express  contract  a  general  lia- 
bility as  surety  for  her  husband.®  Under  the  doctrine  of  the  equitable 
separate  estate,  however,  it  has  been  held  that  she  could  become  a 
surety,  and  charge  such  estate  with  the  liability  so  incurred;  and, 
according  to  the  prevailing  view,  she  now  has  the  power  to  charge 
such  estate  by  a  contract  of  suretyship  for  the  debt  of  her  husband.* 
It  is  well  settled  that  a  wife  who  executes  a  mortgage  on  her  separate 
property  to  secure  her  husband's  debt  occupies  the  position  of  a  surety, 
and  is  entitled  to  the  ordinary  rights  and  privileges  of  a  surety.*^ 
Although  it  has  been  held  that  in  the  absence  of  any  prohibitory  stat- 
ute or  rule  of  court  a  bond  given  by  an  attorney  for  his  client  is 
not  open  to  criticism,  in  most  jurisdictions  attorneys  are  prohibited 
either  by  rule  of  court  or  by  statute  from  becoming  sureties  on  bonds 
of  any  kinds  for  their  clients,  and  the  competency  of  the  court  or 
the  legislature  to  enact  such  a  provision  is  ordinarily  unquestioned.** 
As  a  rule,  however,  it  seems  that  if  an  attorney  becomes  a  surety  in 

6.  Hamer  v.  Dipple,  31  Ohio  St.  to  charge  the  separate  estate  must  be 
72,  27  Am.  Rep.  496.  expressed  in  the  contract,  or  implied 

Note:  18  A.  S.  R.  614,  615.  in  the  terms  of  it,  in  order  to  hold  a 

See  generally,  Infants,  vol.  14,  p.  married  woman  liable  as  surety.    Gos- 

222  et  seq.  man  v.  Cruger,  69  N.  Y.  87,  25  Am. 

7.  See  Husband  and  Wife,  vol.  13,  Rep.  141. 

p.  1298.  See  Husband  and  Wipe,  vol.  13. 

8.  National  Bank  v.  Smith,  142  Ga.   p.  1298  et  seq. 

663,  83  S.  E.  526,  L.R.A.1915H  1116       10.  BuU  v.  Coe,  77  Cal.  54,  18  Pac. 

and  note;  Montpelier  First  Nat.  Bank  808,  11  A.  S.  E.  235;  Sicbert  v.  Qnes- 

V.  Sertoli,  87  Vt.   297,  89   Atl.   359,  nel,    65   Minn.    107,    67    N.    W.    803, 

Ann.  Gas.  1917B  590  and  note.  60  A.  S.  R.  441;  Jenkins  v.  Daniel, 

9.  Post  V.  Lossy,  111  Ind.  75,  12  125  N.  C.  161,  34  S.  E.  239,  74  A. 
N.  E.  121,  60  Am.  Rep.  677;  Garripnie  S.  R.  632;  Fleming  v,  Barden,  126  N. 
▼.  Kellar,  164  Ind.  676,  74  N.  E.  523,  C.  450,  36  S.  E.  17,  78  A.  S.  R.  671, 
108  A.  S.  R.  324,  69  L.R.A.  870;  127  N.  C.  214,  37  S.  E.  219,  53  L.R.A 
Matheson   v.   Matheson,   130   la.   511,  316. 

117  N.  W.  755,  18  L.R.A.(N.S.)  1167;       Note:  Ann.  Gas.  1917B  604  et  seq 
Hite  V.  Reynolds,  163  Ky.  502,  173       11.  Note:  18  Ann.  Gas.  837  et  seq. 

S.  W.  1108,  Ann.  Gas.  19i7B  619  and  But  see  State  v.  Babin,  124  La.  1005, 

note;  Royal  v.  Southerland,  168  N.  G.  50  So.  825,  18  Ann.  Gas.  837,  wherein 

405,  84  S.  E.  708,  Ann.  Gas.  1917B  it  was  held  that  an  attorney  may  go 

623  and  note;  Pelzer  v.  Gampbell,  15  surety  for  his  client  in  either  a  civil 

S.  G.  581,  40  Am.  Rep.  705;  Hartley  or  a  criminal  case,  notwithstanding  a 

▼.   Frosh,  6  Tex.   208,  55  Am.   Dec.  rule  ol'  court  to  the  contrary,  since  the 

772.  qualification  of  sureties  is  a  matter  of 

Note :  Ann.  Gas.  1917B  597  et  seq.  statutory  law,  and  a  statute  cannot  be 

Some  cases  bold  that  the  intention  changed  by  a  rule  of  court. 
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contravention  of  such  a  provision  his  act  is  neither  void  nor  void- 
able, it  being  held  that  the  purpose  of  the  regulation  is  sufficiently 
accomplished  by  punishing  the  offender  for  contempt  of  court,  with- 
out  holding  the  bond  on  which  he  has  become  a  surety  a  nullity.** 
In  a  few  jurisdictions,  however,  it  ia  held  that  a  bond  or  other  under- 
t€iking  entered  into  by  an  attorney  for  his  client  is  of  no  efficacy.*' 
The  general  rule  is  that  a  corporation  can  do  only  those  acts  which 
are  within  the  scope  of  its  charter,  and  if  the  signing  of  a  bond 
as  surety  is  an  act  not  originally  within  the  express  or  necessarily 
implied  powers  of  the  corporation  it  is  void,  and  no  subsequent  act 
can  make  it  valid  by  way  of  estoppel.**  A  corporation  may,  of 
course,  be  given  express  power  to  become  a  surety,  and  at  the  pres- 
ent time  the  general  corporation  laws  usually  provide  for  the  organi- 
zation of  corporations  with  power  to  become  sureties.** 

12.  Delivery  of  Obligation. — ^A  bond  or  other  undertaking  of  a 
surety,  as  in  the  case  of  written  contracts  generally,  ordinarily  acquires 
no  validity  until  it  is  delivered.**  It  is  not  delivered  until  it  has 
passed  beyond  the  dominion,  control,  and  authority  of  the  makers, 
and  is  no  longer  subject  to  recall.*'  But  delivery  by  an  agent  of 
the  surety  is  sufficient  and  there  is  no  objection  to  the  principal 
acting  as  such  agent.*^  In  fact,  it  has  been  held  that  the  principal 
iri  an  official  bond  has  an  implied  agency  to  deliver  it  as  the  con- 
tract of  his  sureties.** 

13,  Acceptance    of    Contract. — Suretyship,    like  other  contracts, 
requires  assent  manifested  by  the  parties,  so  that  each  may  know 
the  other  is  bound. "^^     Ordinarily  this  assent  ie  manifested  at  the 
time  of  the  contract,  but  under  certain  circumstances  it  may  be  given 
thereafter  if  within  a  reasonable  time.*    Until  sureties  are  accepted, 

12.  Kohn  V.  Washer,  69  Tex.  67,  6  mm  v.  Carroll,  2  Humph.  (Tenn.)  490, 
.  S.  W.  551,  6  A.  S.  R.  28.  37  Am.  Dec.  564. 

Note:  18  Ann.  Cas.  838.  Note:  90  A.  S.  R.  189. 

13.  Note:  18  Ann.  Cas.  839.  See  Cowtbacts,  vol.  6,  pp.  642,  643, 

14.  Best   Brewing   Co.   v.   Klassen,  ^17.  Paxton  v.  State,  59  Neb.  460, 
185  lU.  37,  57  N.  E.  20,  76  A.  S.  R.  ^\^' ^'  ^^^  ^\^-  ^'^'  ^/-       ^ 
26,  50  L.R.A.  765 ;  Lucas  v.  White  Line  _  18-  ^^^^^""^^^Zi  \^'  R^S^^ 
Transfer  Co.,  70  la.  541,  30  N.  W.  ^f  V  P  A    ^nn      '                                ' 
771,  59  Am.  Rep.  M9;  Bradley  En^-  ig":  ptton  v.   State^  59  Neb.  460, 

Sof  "J^^^^^-'  %n  ^oIa"^^  ^ ^^\'  81  N.  W.  383,  80  A.  L  R.  689.  See 
628,  106  Pac.  170,  134  A.  S.  R.  1127.  public  Officers. 

See  Corporations,  vol.  7,  p.  603  et       20.  International  Trust  Co.  v.  Keefe 

seq.  Mfg.,  etc.,  Co.,  40  Colo.  440,  91  Pac 

15.  See  Corporations,  vol.  7,  p.  606.  915^  is  L.R.A.(N.S.)  455. 

As  respects  the  rights  and  liabilities  1.  Lachman  v.  Block,  47  La.  Ann. 

of  surety  companies,  see  infra,  par.  197  505, 17  So.  153,  28  L.R.A.  255:  Green- 

et  seq.  ville  v.  Ormand,  51  S.  C.  58,  28  S.  E. 

16.  Paxton  v.   State,  59  Neb.  460,  50,  164  A.  S.  R.  663,  39  L.R.A.  847. 
81  N.  W.  383,  80  A.  S.  R.  689;  Good-  Note:  90  A.  S.  R.  191. 
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ihey  are  at  liberty  to  recede;  but  until  they  signify  an  intention 
to  recede,  the  creditor  may  bind  them  by  accepting  their  offer.*  It 
seems  that  no  formal  notification  of  the  creditor's  acceptance  is  re- 
quired as  a  condition  precedent  to  the  completion  of  a  contract  of 
siurctyship,  but  that  such  assent  may  be  sufficientiy  indicated  by 
the  circumstances  of  the  case.*  Where,  however,  a  person  merely 
offers  his  name  with  that  of  others  as  surety  to  whomever  might 
accept  the  offer,  it  has  been  held  that  he  is  entitled  to  notice  of  accept- 
ance.^ 

14.  Consideration  Generally. — Aa  in  the  case  of  contracts  gener- 
ally a  contract  of  suretyship  not  under  seal  must  be  supported  by  a 
sufficient  consideration.^  The  consideration  required  need  not  involve 
benefit  to  the  surety  but  it  is  equally  sufficient  when  it  consists  in 
a  detriment  to  the  person  to  whom  it  is  made.*  The  payment  of 
the  amount  of  an  obligation  to  the  principal  is  a  sufficient  con- 
sideration for  the  promise  of  a  surety '  as  is  also  credit  given  to  the 
principal  by  the  surety's  procurement.*  Where  the  delivery  of  the 
original  contract  is  contemporaneous  with  the  delivery  of  the  surety's 
obligation,  each  contract  becomes  completed  at  the  same  time,  and 
the  consideration  which  supports  the  principal  contract  likewise  sup- 
ports the  subsidiary  one.*  It  is  therefore  generally  held  that  a  surety 
may  avail  himself  of  the  defense  of  failure  of  consideration,  in  whole 
or  in  part,  although  the  principal  is  not  a  party  to  the  action.^* 

2.  Paxton  v.  State,  59  Neb:  460,  81  Bridgers,  98  N.  C.  67,  3  S.  *E.  826, 
N.  W.  383,  80  A.  S.  R.  689.  2  A.  S.  R.  317;  Churchill  v.  Bradley, 

3.  McMillan  v.  Bull's  Head  Bank,   58  Yt.  403,  5  Ati.  189,  56  Am.  Rep. 

32  Ind.  n,  2  Am.  Rep.  323 ;  Lachman   563. 

V.  Block,  47  La,  Ann.  505,  17  So.  153,  Note:  30  A.  S.  R.  727. 

28  L.R.A.  255;  Fiala  v.  Ainsworth,  63  See  Coktracts,  vol.  6,  p.  654. 

Neb.  1,  88  N.  W.  135,  93  A.  S.  R.  7.  Hancock  First  Nat.  Bank  v.  John- 

420;  Goodrum  v.  Carroll,  2  Humph,  son,  133  Mich.  700,  95  N.  W.  975, 

(Tenn.)  490,  37  Am.  Dec.  564.  103  A.  S.  R.  468. 

Note:  16  L.R.A.(N.S.)  365,  366.  8.  Hunt  v.  Adams,  5  Mass.  358,  4 

4.  Gano  v.  Farmers'  Bank,  103  Ky.  Am.  Dec.  68;  Humphrey  v.  Hitt,  6 
508,  45  S:  W.  519,  82  A.  S.  R.  596.  Grat.    (Va.)   509,  52  Am.  Dec.  133. 

5.  Martin  v.  Stubbings,  126  111.  387,  9.  Title  Guaranty,  etc.,  Co.  v.  Crane 
18  N.  E.  657,  9  A.  S.  R.  620 ;  Kulen-  Co.,  219  U.  S.  24,  31  S.  Ct.  140,  35 
kamp  V.  Groff,  71  Mich.  675,  40  N.  W.  U.  S.  (L.  ed.)  72;  Samson  v.  Thom- 
57,  15  A.  S.  R.  283,  1  L.R.A.  594;  ton,  3  Mete.  (Mass.)  275,  37  Am.  Dec. 
Carrollton  Bank  v.  Latting,  37  Okla.  135;  Faust  v.  Rodelheim,  77  N.  J.  L. 
8,  130  Pac.  144,  44  L.R.A.(N.S.)  481;  740,  73  Atl.  491,  27  L.R.A.(N.S.)  189; 
Baxter  v.  Willey,  9  Vt.  276,  31  Am.  Louisiana  Union  Bank  v.  Coster,  3 
Dec.  623;  McDougall  v.  Walling,  21  N.  Y.  203,  53  Am.  Dec.  280  (case  one 
Wash.  478,  58  Pac.  669,  75  A.  S.  R.  of  guaranty) ;  Ballard  v.  Burton,  64 
849.  See  Contracts,  vol.  6,  p.  649  Vt.  387,  24  Atl.  769,  16  L.R.A.  664. 
et  seq.  10.  Stockton  Sav.,  etc.,  Co.  v.  Ged- 

6.  Frederick  Town  Sav.  Inst.  v.  dings,  96  Cal,  84,  30  Pac.  1016,  31 
Michael,  81  Md.  487,  32  Atl.  189,  340,  A.  S.  R.  181,  24  L.R.A.  406. 

33  L.R.A.  628;  New  Hanover  Bank  v. 
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An  extension  of  the  time  of  payment  is  a  sufficient  consideration 
for  the  promise  of  a  third  person  as  surety  to  pay  the  deht.^^  More- 
over, although  there  is  some  authority  to  the  contrary,  it  seems  gen- 
erally that  if  a  surety  who  has  been  discharged  by  an  extension  of 
time  granted  to  the  principal  promises  to  pay  the  debt  with  full 
knowledge  of  the  facts,  he  will  be  bound  without  any  new  considera* 
lion,  his  liability  being  revived  by  the  nlBw  promise,  at  least  if  it 
is  in  writing.^^  If,  however,  the  surety  does  not  know  that  tima 
has  been  given,  when  he  makes  a  new  promise,  without  consideration, 
to  pay  the  debt,  he  is  not  bound  thereby.**  So  in  general  it  seems 
that  a  new  promise  by  a  surety  after  his  discharge  with  knowledge 
of  the  facts  discharging  him  is  binding  without  any  new  considera- 
tion, although  the  rule  is  otherwise  if  he  has  no  such  knowledge.** 
Ono  whose  name  is  signed  to  an  obligation  as  surety  by  another, 
without  his  knowledge  or  authority,  is  not  rendered  liable  by  his 
promise  to  the  obligee,  after  transfer,  to  pay  it,  as  there  is  no  con- 
sideration to  support  the  promise,  the  principle  that  an  act  done, 
or  contract  made  by  one  for  or  in  the  name  of  a  party,  though  with- 
out any  authority  whatever,  becomes  the  contract  of  the  party  if 
subsequently  adopted  and  ratified  by  him  having  no  application  t^ 
the  case  of  one  who  is  sought  to  be  made  liable  as  surety  on  a  con- 
tract made  with  and  for  the  benefit  of  another,  for  no  other  reason 
than  the  promise  to  pay,  when  there  was  no  legal,  equitable,  or  moral 
obligation  on  the  party  to  assume  the  debt.**  However,  a  pre-existing 
debt  is  a  sufficient  consideration  for  the  e^jBCution  of  a  new  note,  so 
far  as  the  sureties  thereon  are  concerned,  if  such  prior  debt  is  can- 
celed on  the  delivery  of  the  new  note.**  The  effect  of  a  seal  on 
the  undertaking  of  a  surety  will  depend,  in  the  absence  of  anything 
to  the  contrary,  on  the  status  of  sealed  instruments  in  the  particular 
jurisdiction  in  question.*' 

15.  Signing  as  Surety  after  Making  and  Delivery  of  Instrument. — 
The  general  rule  sustained  by  the  great  weight  of  authority  is  that 
the  imdertaking  of  one  not  a  party  to  the  original  transaction,  who, 
in  pursuance  of  some  subsequent  arrangement,  signs  as  surety,  after 
the  original  contract  has  been  fully  executed  and  delivered,  is  a  new 

11.  Pulliam    v.    Withers,    8    Dana    Colcord,  15  N.  H.  119,  41  Am.  Dec. 
(Ky.)  98,  33  Am.  Dec.  479;  Brown  v.    685. 

Buford,  3  B.  Mon.  (Ky.)  508,  39  Am.  15.  Owsley  v.  Phillips,  78  Ky.  517, 

Dec.  477;  Hooper  v.  Pike,  70  Minn.  39  Am.  Rep.  258;  McHugh  v.  Scbuyl- 

84,  72  N.  W.  829,  68  A.  S.  R.  512;  kill  County,  67  Pa.  St.  391,  5  Am.  Rep. 

New  Hampshire  Sav.  Bank  v.  Colcord,  445  and  note.     See  infra,  par.  18. 

15  N.  H.  119,  41  Am.  Deo.  685.  16.  Stroud  v.  Thomas,  139  Cal.  274. 

12.  Hooper  v.  Pike,  70  Minn.  84,  72  Pac.  1008,  96  A.  S.  R.  Ill;  Garrl- 
72  N.  W.  829,  68  A,  S.  R.  512.  ^e  v.  Kellar,  164  Ind.  676,  74  N.  E. 

Note:  21  En?.  Rul.  Cas.  663.  523,  108  A.  S.  R.  324,  69  L.R.A.  870. 

13.  Note:  21  Engr.  Rul.  Cas.  663.  17.  Note:     44    L.R.A.(N.S.)     484. 

14.  New  Hampshire  Sav.  Bank  v.    See  Contraots,  vol.  6,  pp.  642,  651. 
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and  independent  contract,  and  to  be  binding  must  be  supported  by 
a  new  and  independent  consideration  from  that  of  the  original  con- 
tract.^^  Thus,  the  signing  of  a  note  as  surety,  some  days  after  the 
principal  had  executed  and  delivered  it  and  after  the  consideration 
had  passed,  without  any  agreement  for  a  surety  is  without  considera- 
tion.^^ However,  a  surety  cannot  escape  liability  on  the  ground 
that  he  signed  the  obligation  after  it  was  delivered,  when  the  obligee 
did  not  in  fact  accept  it  until  so  signed.*®  It  is  well  established  that 
the  new  consideration  necessary  to  support  a  subsequent  undertaking 
does  not  have  to  pass  to  the  party  signing;  but  it  may  be  either  some 
benefit  or  advantage  to  the  principal  or  surety,  or  some  detriment 
to  the  creditor,  and  the  burden  of  proving  this  new  consideration 
is  on  the  plidntiff  where  it  is  not  implied  by  law.*  To  the  general 
rule  requiring  a  new  consideration  to  bind  a  surety  who  signs  after 
the  execution  and  delivery  of  the  original  contract  by  the  principal 
there  is  a  well  established  exception  to  the  effect  that  if  the  original 
contract  is  induced  by  the  promise  of  one  of  the  parties  that  he  will 
procure  the  signature  of  the  person  who  subsequently  signs  in  pur- 
suance of  such  agreement,  no  new  consideration  is  necessary  to  sup- 
port the  latter's  undertaking.*  Often  the  language  of  the  decisions 
is  broad  enough  to  make  a  promise  by  the  principal  to  procure  any 
signer  in  general,  rather  than  some  particular  signer,  sufficient  to 
remove  the  case  from  the  operation  of  the  general  rule,  and  of 
course  no  new  consideration  is  necessary  if  the  signer  signs  in  pur- 
suance of  his  own  previous  promise  so  to  do.* 

18.  Anderson  v.  Bellinger,  87  Ala.  Bank  v.  Peak,  110  Ky.  579,  62  S.  W. 
334,  6  So.  82,  13  A.  S.  R.  46,  4  L.R. A.  268,  96  A.  S.  R.  466 ;  Moies  v.  Bird, 
680 ;  Stroud  v.  Thomas,  139  Cal.  274,  11  Mass.  436,  6  Am.  Dec.  179  and  note ; 

72  Pac.  1008,  96  A.  S.  R.  Ill;  Kansas   McNaught  v.  McClaughry,  42  N.  Y. 
Mfg.   Co.  V.   Gandy,  11  Neb.  448,  9   22,  1  Am.  Rep.  487. 

N.  W.  569,  38  Am.  Dec.  370;  Paxton  Notes:  27  L.R.A.(N.S.)  189  et  seq.; 
V.  State,  59  Neb.  460,  81  N.  W.  383,  44  L.R.A.(N.S.)  485,  486. 
80  A.  S.  R.  689;  Carrollton  Bank  v.  See  also  Faust  v.  Rodelheim,  77  N. 
Lattinj?,  37  Okla.  8,  130  Pac.  144,  J.  L.  740,  73  Atl.  491,  27  L.R.A.(N.S.) 
44  L.R.A.(N.S.)  481  and  note.  189,  wherein  although  the  above  doc- 
Note:  27  L.R.A.(N.S.)  189.  trine  appears  to  have  been  admitted, 

19.  Carrollton  Bank  v.  Latting,  37  the  case  was  actually  decided  on  the 
Okla.  8,  130  Pac.  144,  44  L.R.A.(N.S.)  ground  that  the  delivery  of  the  original 
481  and  note.  contract,  a  lease,  did  not  actually  oc- 

20.  Deposit  Bank  v.  Peak,  110  Ky.  cur  until  after  the  surety  had  signed, 
679,  62  S.  W.  268,  96  A.  S.  R.  466;  and  therefore,  until  such  delivery,  the 
Faust  v.  Rodelheim,  77  N.  J.  L.  740,  contract  of  letting  was  incomplete,  even 

73  Atl.  491,  27  L.R.A.(N.S.)    189.       though    the    tenant   in    the   meantime 

1.  Note:  44  L.R.A.(N.S.)  484.  See  entered  into  the  occupancy  of  the 
the  preceding  paragraph.  x^remises   and  paid  an   instalment  of 

2.  Stroud  v.  Thomas,  139  Cal.  274,  rent.  ' 
72  Pac.  1008,  96  A.  S.  R.  Ill;  Deposit  3.  Note:  44  L.R.A.(N.S.)  486. 
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16.  Breach  of  Condition  Constitttting  Consideration  for  Surety's 
Undertaking. — Since  from  an  early  date  the  liability  of  a  surety  has 
been  regarded  as  strictissimi  juris,*  it  is  a  general  rule,  where  the 
surety  enters  into  the  contract  of  suretyship  in  consideration  of  some- 
thing to  be  done  by  the  creditor  that  if  tiie  latter  omits  to  perform 
that  condition,  the  surety  is  not  liable.*  Thus,  it  has  been  held, 
the  sureties  in  a  bond  for  a  deed  are  delivered  from  liability  by  the 
failure  of  the  vendee  to  perform  the  precedent  act  of  payment  at 
the  time  provided  in  the  contract;  and  the  acceptance  by  the  vendor 
of  a  payment  subsequently  made,  although  a  waiver  of  his  right  to 
rescind,  does  not  bind  the  sureties  or  restore  their  liability.*  It  seems, 
however,  that  a  creditor's  promise  to  extend  a  further  line  of  credit 
to  the  debtor  in  consideration  of  the  latter's  giving  a  bond  with 
sureties  as  security  for  the  existing  debt  is  at  most  an  independent 
undertaking,  the  nonperformance  of  which  does  not  constitute  a  bar 
to  the  creditor's  action  on  the  bond.'  Also,  while  it  is  true,  as  a 
general  rule,  that  if  a  creditor  fails  to  perform  a  condition  which 
forms  the  consideration  for  a  surety's  undertaking  the  surety  is  not 
liable  on  his  undertaking,  yet  if  to  prove  the  consideration  involves 
the  proving  of  an  agreement  which  contradicts  or  varies  any  of  the 
terms  of  the  surety's  written  obligation,  then  the  proof  of  the  con- 
sideration falls  within  the  well  settled  rule  which  forbids  the  con- 
tradiction or  variance  of  a  written  instrument  by  parol.® 

17.  Compliance  with  Statute  of  Frauds. — ^A  contract  of  suretyship 
is  in  the  nature  of  a  collateral  engagement  to  pay  the  debt  of  another 
as  distinguished  from  an  original  and  direct  agreement  for  the  party's 
own  act*  *  It  therefore  comes  ordinarily  within  the  purview  of  the 
statute  of  frauds  and  must  be  in  writing,^^  the  rule  being  stated  as 
follows:  When  the  leading  object  of  the  promise  or  agreement  is  to 
become  guarantor  or  surety  to  the  promisee,  for  a  debt  for  which  a 
third  person  is  and  continues  to  be  primarily  liable,  the  agreement, 
whether  made  before  or  after  or  at  the  time  with  the  promise  of  the 
principal,  is  within  the  statute,  and  not  binding  unless  evidenced  by 

4.  See  infra,  par.  28.  9.  See  supra,  par.  2,  3. 

5.  Coughran  v.  Bigelow,  164  U.  S.  10.  Knight,  etc.,  Co.  v.  Castle,  172 
301,  17  S.  Ct.  117,  41  U.  S.  (L.  ed.)  Ind.  97,  87  N.  E.  976,  27  L.R.A. 
442.  (N.S.)  573;  Doyle  v.  White,  26  Me. 

Note:  Ann.  Cas.  1912A  415  et  seq.  341,  45  Am.  Dec.  HO;  Johnston  v. 

See  supra,  par.  14.  Kimball   Tp.,  39  Mich.  187,  33  Am. 

6.  Coughran  v.  Bipelow,  164  U.  S.  Rep.  372;  Taylor  v.  Drake,  4  Strob. 
301,  17  S.  Ct.  117,  41  U.  S.  (L.  ed.)  (S.  C.)  431,  53  Am.  Dec.  680;  Baxter 
442.  V.  Willey,  9  Vt.  276,  31  Am.  Dec.  623 ; 

7.  United,  etc.,  Rubber  Mfg.  Co.  v.  McKenzie  v.  Puget  Sound  Nat.  Bank, 
Conard,  80  N.  J.  L.  286,  78  Atl.  203,  9  AVash.  442,  37  Pac.  668,  43  A.  S.  R. 
Ann.  Cas.  1912A  412.  844;  Brav  v.  Parcher,  80  Wis.  16,  49 

8.  Note :  Ann.  Cas.  1912A  416.    See  N.  W.  Ill,  27  A.  S.  R.  17. 
Evidence,  vol.  10,  p.  1016  et  seq. 
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writing.**  On  the  other  hand,  when  the  leading  object  of  the  prom- 
isor is  to  subserve  some  interest  or  purpose  of  his  own,  notwithstand- 
ing the  effect  is  to  pay  or  discharge  the  debt  of  another,  his  promise 
is  not  within  the  statute.**  A  contract  of  suretyship  which  is  invalid 
under  the  statute  of  frauds  because  of  tlie  insufficiency  of  the  writt<3n 
memorandum  cannot  be  reformed  in  equity  so  as  to  insert  the  missing 
provisions  and  make  it  enforceable.** 

18.  The  Signature;  Omission  of  Name  of  Surety  from  Bond. — 
Where  the  obligation  of  a  surety  is  required  to  be  expressed  in  writ- 
ing,** his  signature  is  naturally  a  necessar^'^  incident.  The  obligation 
of  a  surety  does  not,  however,  depend  on  his  execution  of  the  instru- 
ment at  the  same  time  that  it  is  executed  by  the  principal.**  If  the 
name  of  a  person  as  surety  is  forged  or  is  placed  on  an  instrument 
without  any  authority  from  him  the  act  is  a  nullity,**  and,  it  has 
been  held,  no  subsequent  promise  to  pay  by  him  amounts  to  a  ratifica- 
tion or  creates  a  liability,  at  least  not  in  the  absence  of  a  new  con- 
sideration to  support  it.*'  In  some  cases,  however,  what  amounts  to 
an  estoppel  in  pais  may  result.  Thus,  where  the  name  of  a  person 
was  attached  to  a  noto  as  surety  without  his  authority,  but  afterward 
it  was  shown  to  him  and  he  admitted  the  signature  to  be  his,  it  was 
held  that  he  was  estopped  afterwards  to  deny  the  execution  of  the 
note.*®  Where  the  genuineness  of  his  signature  as  surety  is  disputed 
by  the  defendant  in  an  action  thereon,  the  testimony  of  a  joint  maker, 

11.  Mead  v.  White,  53  Wash.  638,  87,  66  Pac.  647,  55  L.R.A.  745  (dic- 
102  Pac.  753,  132  A.  S.  R.  1092,  23   turn). 

L.R.A.(N.S.)  1197  and  note.  See  17.  Owsley  v.  Philips,  78  Ky.  517, 
Statute  op  Frauds.  39  Am.  Rep.  258;  McHugh  v,  Schuyl- 

12.  Emerson  v.  Slater,  22  How.  28,^  kill  County,  67  Pa.  St.  391,  5  Am. 
16  U.  S.  (L.  ed.)  360;  Davis  v.  Patrick,   Rep.  445  and  note. 

141  U.  S.  479,  12  S.  Ct.  58,  35  U.  S.  Note:  14  Am.  Rep.  108,  109. 

(L.  ed.)  826;  Mead  v.  White,  53  Wash.  See  supra,  par.  14. 

638,  102  Pac.  753,  132  A.  S.  R.  1092,  See  Bn.LS  and  Notes,  vol.  3,  pp. 

23     L.R.A.(N.S.)     1197.       Compare  1107,  1108. 

Doyle  V.  White,  26  Me.  341,  45  Am.  18.  Hefner  v.  Vandolah,  62  111.  483, 

Dec.   110,   wherein  it  is  said  that  a  14  Am.  Rep.  106.     Compare  Comer- 

parol  promise  made  by  one  as  surety  stone  Bank  v.  Rhodes,  5  Ind.  Ter.  256, 

is  not  binding,  unless  it  is  made  on  82  S.  W.  739,  67  L.R.A.  812,  wherein 

some  new  consideration,  and  any  ex-  it  was  held  that  the  ratification  of  an 

pectation  of  profit  or  hope  of  benefit  unauthorized  signing  of  their  names  to 

from  the  sale  of  goods  by  the  promisor  a  renewal  note  by  the  maker  will  be 

to  the  person  for  whom  he  becomes  effected   in   case   sureties   on   a   note, 

surety  is  not  a  sufficient  consideration  which  is  past  due,  upon  receiving  no- 

of  such  promise.  tice  from  the  payee  that  a  new  note 

13.  Mead  v.  White,  53  Wash.  63S,  has  been  substituted  for  the  old  one 
102  Pac.  753,  102  A.  S.  R.  1092,  23  with  their  names  attached  as  sureties, 
L.R.A.  (N.S.)  1197.  neglect  to  repudiate  the  transaction, 

14.  See  the  preceding  paragraph.  and  fail  to  notify  the  payee  of  their 

15.  Limestone  Bank  v.  Peniek,  2  T.  nonliability  until  after  the  insolvency 
B.  Mon.  (Ky.)  98,  15  Am.  Dec.  136.  and  death  of  the  maker. 

16.  Flouriioy  v.  Bullock,  11  N.  M. 
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who  is  not  a  party  to  the  suit,  that  he  did  not  sign  it,  or  authorize 
it  to  be  signed,  is  admissible  as  a  circumstance  to  show  that  the  paper 
is  not  genuine;  but  a  conversation  between  the  principal  signer  of 
a  note,  and  the  supposed  surety  who  denied  the  genuineness  of  hia 
signature  after  seeing  the  note,  where  no  person  interested  for  the 
holder  was  present,  is  not,  however,  admissible  to  aflfect  such  surety.** 
The  fact  that  the  name  of  a  surety  who  signs  and  seals  a  bond  is 
not  mentioned  therein  does  not  affect  its  validity,  if  it  is  apparent 
from  the  face,  of  the  bond  that  he  intended  to  be  bound  by  its  condi- 
tions.*^ So  the  official  bond  of  an  executor  which  contains  the  names 
of  the  executor  and  several  sureties  in  the  penal  part,  and  there  is 
no  blank  for  an  additional  name,  and  which  is  signed  by  those  whose 
names  appear  in  the  penal  part  and  that  of  another  person,  will  be 
treated  as  the  bond  of  the  person  who  executed  it,  notwithstanding 
the  absence  of  his  name  in  the  penal  part.* 

19.  Failure  of  Principal  to  Sign  Obligation. — It  is  well  established 
that  one  person  may  voluntarily  bind  himself  for  the  debt  or  default 
of  another,  although  the  person  for  whom  he  becomes  surety  does 
not  join  with  him  in  the  instrument,  especially  when  the  obligation  of 
the  principal  is  fixed  by  law.*  Moreover,  as  it  is  obvious  that  the 
substantial  interest  of  a  surety  in  having  the  piincipal  sign  the  obliga- 
tion is  satisfied  if  the  principsd  is  in  any  manner  so  bound  that  he  is 
primarily  liable  to  the  obligee  and  is  liable  over  to  the  surety  in  the 
event  of  a  payment  by  the  latter,  the  recent  cases  are  in  substantial 
accord  in  holding  that  if  the  principal  is  independently  bound  to  a 
primary  liability  his  failure  to  sign  the  obligation  does  not  exonerate 
the  surety.'  The  rule  that  a  surety  is  not  reheved  from  liability  by 
the  fact  that  the  principal  fails  to  sign  has  been  applied  to  various 
sorts  of  bonds  and  obligations.*  The  effect  on  the  surety's  liability  of 
the  failure  of  the  principal  to  sign  when  the  principal  is  named  as 
such  in  the  body  of  the  instrument  is,  however,  a  subject  on  which 
the  authorities  are  not  in  entire  agreement.    The  general  rule  is  that 

19.  Corser  v.  Paul,  41  N.  H.  24,  77  Mont.  363,  34  Pac.  187,  40  A.  S.  R. 
Am.  Dec.  753.  449;    Clark   v.    Hennessey   Bank,    14 

20.  Wheeler  v.  Pateraon,  64  Minn.  Okla.  572,  79  Pac.  217,  2  Ann.  Cas. 
231,  66  N.  W.  964,  58  A.  S.  R.  527.   219  and  note. 

1.  Luster    v.    Middlecoff,    8    Grat.       Note:  90  A.  S.  R.  192. 

(Va.)  54,  56  Am.  Dec.  129.  As  respects  the  failure  of  the  prin- 

2.  State  V.  McDonald,  4  Idaho  468,  cipal  to  sign  where  the  bond  has  been 
40  Pac.  312,  95  A.  S.  R.  137;  School  executed  and  delivered  by  a  surety 
Trustees  v.  Sheik,  119  111.  579,  8  N.  E.  company,  see  infra,  par.  202. 

189,  59  Am.  Rep.  830;  Fassnacht  v.  3.  Brown  v.  Melloon,  170  la.  49, 
Emsing  Gagen  Co.,  18  Ind.  App.  85,  152  N.  W.  75,  Ann.  Cas.  1917C  1070 
46  N.  E.  45,  47  N.  E.  480,  63  A.  S.  R.  and  note;  Star  Grocery  Co.  v.  Brad- 
322;  Brown  v.  Melloon,  170  la.  49,  ford,  70  W.  Va.  496,  74  S.  E.  509, 
152  N.  W.  75,  Ann.  Cas.  1917C  1070  39  L.R.A.(N.S.)  184. 
and   note;   Woodman   v.   Calkins,   13       4.  Note:  2  Ann.  Cas.  225. 
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where  the  instrument  is  drawn  to  bind  one  person  as  principal  and 
another  as  surety,  and  in  the  instrument  the  surety  undertakes  that 
his  principal  shall  perform  the  conditions  of  the  obligation,  the  surety 
is  not  bound  when  the  instrument  is  not  signed  by  the  principal  and 
tLe  surety  does  not  consent  to  the  delivery  of  the  obligation  in  its 
unsigned  condition.*  In  such  cases,  moreover,  the  burden  of  proving 
that  a  surety  consented  to  the  delivery  of  a  bond,  purporting  to  be 
signed  by  the  principal,  without  the  latter's  signature,  is  on  the 
obligee.*  In  some  cases,  however,  a  different  rule  has  been  laid  down 
as  to  official  bonds.  Thus,  it  has  been  held  that  where  an  obligation 
is  conditioned  for  the  performance  of  official  duties,  the  principal 
being  bound  by  law  to  discharge  his  duties  regardless  of  the  bond, 
the  engagement  of  the  surety  is  collateral,  and  he  is  bound  if  he 
signs  and  delivers  the  bond  without  the  signature  of  the  principal,  and 
the  obligation  may  be  enforced  against  him,  as  a  common  law  bond.' 
The  view  taken  by  other  authorities  is  that  the  completeness  of  the 
bond  does  not  depend  on  the  signature  of  the  principal  but  on  whether 
the  bond  was  in  fact  given  by  the  principal.®  A  contrary  holding 
is  found  in  a  number  of  decisions  which  have  regarded  the  delivery 
of  a  bond  without  the  principal's  signature  as  a  delivery  in  escrow 
only  and  insufficient  to  bind  the  surety  where  the  redelivery  was  with- 
out authority.^  In  many  cases  the  general  question  as  to  whether 
the  failure  of  the  principal  to  sign  the  obligation  materially  affects 
the  liability  of  the  surety  seems  to  be  dependent  on  the  form  of  the 
obligation.  Thus,  where  the  obligation  is  joint  and  several,  it  is 
held  that  the  sureties  are  not  released  from  liability  by  the  failure  of 
the  principal  to  sign  the  bond,  if  the  person  indemnified  had  no 
notice,  either  express  or  implied,  of  the  fact  that  the  sureties  intended 
to  be  bound  only  on  the  execution  of  the  bond  by  the  principal.*® 

5.  Russell  V.  Annable,  109  Mass.  72,  con,  151  Mass.  460,  24  N.  E.  404,  8 
12  Am.  Rep.  665;  Dole  Bros.  Co.  v.  L.R.A.  486  and  note;  G-ay  v.  Murphy, 
Cosmopolitan  Preserving  Co.,  167  134  Mo.  98,  34  S.  W.  1091,  56  A.  S.  R. 
Mass.  481,  46  N.  E.  105,  57  A.  S.  R.  496. 

477;   Hall  v.   Parker,  37  Mich.  590,  7.  Painter  v.  Mauldin,  119  Ala.  88, 

26  Am.  Rep.  540;  Johnston  v.  Kimball  24  So.  769,  72  A.  S.  R.  902;  Deering 

Tp.,  39  Mich.  187,  33  Am.  Rep.  372;  v.  Moore,  86  Me.   181,  29   Atl.   988, 

Bunn  V.  Jetmore,  70  Mo.  228,  35  Am.  41  A.  S.  R.  534;  Clark  v.  Hennessey 

Rep.  425 ;   Gay  v.  Murphy,  134  .Mo.  Bank,  14  Okla.  572,  79  Pac.   217,  2 

98,  34  S.  W.  1091,  56  A.'S.  R.  496;  Ann.  Cas.  219  and  note. 

Board  of  Education  v.  Sweeney,  1  S.  Note:  Ann.  Cas.  1912A  1016. 

D.  642,  48  N.  W.  302,  36  A.  S.  R.  8.  Note :  2  Ann.  Cas.  226. 

•  767  and  note.  9.  Pawling     v.     United     States,     4 

Notes:   90  A.   S.   R.   193:   2  Ann.  Cranch  219,  2  U.   S.    (L.   ed.)    601; 

Cas.  225,  226.  Duncan  v.  United  States,  7  Pet.  435, 

6.  Novak  V.  Pitlick,  120  la.  286,  94  8  U.  S.  (L.  ed.)  739. 

N.  W.  916,  98  A.  S.  R.  360  and  note;  10.  State  v.  McDonald,  4  Idaho  468, 
Goodyear  Dental  Vulcanite  Co.  v.  Ba-  40  Pac.  312,  95  A.  S.  R.  137;  Keuc  v. 
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On  the  other  hand  it  has  been  held  that  the  failure  of  the  principal  to 
sign  an  instrument  purporting  on  its  face  to  be  the  joint  obligation 
of  both  the  principal  and  surety  releases  the  surety  from  liability 
thereon.^^  If  a  bond  be  statutory  and  the  signature  of  the  principal 
obligor  is  required,  such  bond,  if  not  signed  by  him,  should  be  held 
defective  or  entirely  void.**  But  unless  the  statute  be  mandatory,  the 
bond  need  not  be  signed  by  the  principal  obligor,  if  he  is  liable  with- 
out signing  the  instrument.  *•  In  some  cases  statutes  have  been  passed 
designed  to  take  away  from  sureties  who  sign  any  bond  within  the 
scope  and  operation  of  the  statute  the  defense  that  they  executed  and 
delivered  the  bond  conditionally.  Such  statutes  are  to  be  liberally 
construed.** 

20.  Conditional  Execution  by  Surety. — ^Two  lines  of  cases,  dealing 
with  variant  facts  and  apparently  divergent,  but  in  fact  thoroughly 
harmonious  when  the  distinction  between  them  is  kept  in  mind,  con- 
trol the  question  as  to  the  validity  of  a  surety's  undertaking  which 
has  been  delivered  conditionally.  The  principles  enunciated  by  these 
two  currents  of  authority  are  as  follows:  (1)  When  the  surety's 
undertaking  is  complete  and  regular  on  its  face,  and  the  obligee  has 
no  actual  notice  of  conditions  imposed  by  the  surety,  the  latter  is 
bound.  (2)  An  undertaking  which  is  so  incomplete  on  its  face  as 
to  suggest  nonperformance  of  some  condition  imposed  by  a  surety 
carries  notice  to  the  obligee,  and  relieves  the  surety.**  It  is  true  that 
there  is  a  third  line  of  early  cases  which  holds  that  a  condition  im- 
posed by  a  surety  on  delivery  makes  the  bond  an  escrow  in  the  hands 
of  the  principal  obligor  or  a  co-obligor,  and  that,  although  the  bond 
be  regular  and  complete  on  its  face,  and  the  obligee  be  without  notice 
of  the  condition,  the  surety,  in  case  of  delivery,  is  relieved  because  of 
the  secret  restriction  between  the  parties  signatory  to  the  bond.**  This 
remarkable  doctrine,  so  fraught  with  invitation  to  perjury,  and  so 
destructive  of  the  possibility  of  realizing  on  bonds  given  for  public 

Parchen,  22  Mont.  519,  57  Pa«.  94,  v.  Homsby,  55  Minn.  187,  66  N.  W. 

74  A.  S.  R.  625  J  Deer  Lodge  County  751,  43  A.  S.  R.  487. 

V.  United  States  Fidelity,  etc.,  Co.,  42  13.  Brown  v.  Melloon,  170  la.  49, 

Mont.  315,  112  Pac.  1060,  Ann.  Cas.  152  N.  W.  75,  Ann.  Cas.  1917C  1070 ; 

1912A  1010  and  note;  Clark  v.  Hen-  Palmer  v.   Oakley,  2  Doug.    (Mich.) 

nessey  Bank,  14  Okla.  572,  79   Pac.  433,  47  Am.  Dec.  41. 

217,  2  Ann.  Cas.  219.  14.  Notfe:  Ann.  Cas.  1917C  1075. 

11.  People  v.  Hartley,  21  Cal.  585,  15.  Joyce  v.  Auten,  179  U.  S.  591, 
82  Am.  Dec.  758;  Weir  v.  Mead,  101  21  S.  Ct.  227,  45  U.  S.  (L.  ed.)  332; 
Cal.  125,  35  Pac.  567,  40  A.  S.  R.  46;  Hendry  v.  Cartwright,  14  N.  M.  72, 
School  Dist.  No.  80  v.  Lapping,  100  89  Pac.  309,  8  L.R.A.(N.S.)  105G; 
Minn.  139,  110  N.  W.  849,  12  L.R.A.  King  County  v.  Ferry,  5  Wash,  636, 
(N.S.)  1105.  32  Pac.  538,  34  A.  S.  R.  880, 19  L.R.A. 

Notes:  90  A.  S.  R.  193,  194;  Ann.  500. 

Cas.  1912A  1015.  16.  See  the  next  succeeding  para- 

12.  Johnson    v,    Kimhall    Tp.,    39  graph, 
Mich.  187,  33  Am.  Rep.  372;  Martin 
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and  private  security,  has,  however,  been  generally  repudiated.*'  Wliat 
will  constitute,  on  the  face  of  a  bond,  ground  for  inquiry,  and  con- 
sequently constructive  notice  of  all  that  the  inquiry  would  have  as- 
certained, has  been  the  source  of  considerable  discussion  by  the  courts. 
The  greater  number  of  decisions  deal  with  cases  where  the  bond  con- 
tains the  names  of  sureties  other  than  those  who  have  signed ;  and,  in 
this  class  of  cases,  it  has  been  uniformly  held  that  this  feature  of  a 
bond  is  sufficient  to  put  the  obligee  on  notice  that  the  surety  may  have 
signed  on  condition  that  all  who  are  named  with  him  in  the  bond 
should  likewise  sign.*^  A  line  of  cases  akin  to  that  last  mentioned 
is  found  where  the  bond  recites  principal  and  sureties,  but  the  princi- 
pal fails  to  sign.**  A  third  class  of  cases  comprises  those  in  which 
a  material  noticeable  erasure  is  held  to  put  the  obligee  on  notice.** 
A  fourth  illustration  of  this  principle  is  found  in  cases  where  some 
provision  of  statute  relating  to  sureties  is  ignored  in  the  bond,  and 
this  fact  is  held  to  carry  notice  to  the  obligee  of  possible  conditions, 
and  to  put  him  on  inquiry.*  Thus  where  a  statute  requires  two  or 
more  sureties,  and  the  bond  as  filed  contains  only  one,  it  has  been 
said  that  the  law  in  such  a  case  enters  into  and  forms  a  part  of  the 
contract,  and  a  surety  may  insist  as  a  defense  in  an  action  on  a  bond 
signed  by  but  one  surety  that  he  is  not  liable  thereon,  the  statute 
being  notice  to  all  parties  concerned  that  two  sureties  were  required, 
unless  the  surety  waives  the  condition  prescribed  thereby.*  So,  where 
a  court  rule  provides  that  all  bonds  approved  by  the  clerks  of  such 
courts  shall  be  duly  acknowledged  in  like  manner  as  deeds  of  real 
estate  before  the  same  shall  be  received  or  filed,  the  absence  of  such 
acknowledgment  on  a  bond  so  tendered  so  detracts  from  its  facial 
regularity  as  to  call  for  inquiry  by  the  obligee  as  to  whether  it  was 
signed  on  condition,  and  entitles  a  surety)  if  sued  thereon,  to  prove 
an  unfulfilled  condition  imposed  by  him  that  the  bond  was  not  to 
be  used  until  he  had  been  furnished  a  satisfactory  indemnity  bond.^ 
21.  Delivery  by  Principal  without  Obtaining  Required  Signa- 
tures.—In  a  number  of  decisions,  especially  the  earlier  ones,  where 
a  surety  signs  a  bond,  and  delivers  it  to  his  principal,  on  a  condition 

17.  Hendry  v.  Cartwright,  14  N.  M.  N.  W.  692,  28  A.  S.  R.  514  and  note. 
72,  89  Pac.  309,  8  L.R.A.(N.S.)  1056.    See  infra,  par.  58. 

Note:  28  Am.  Dec.  681.  1.  Cutler  v.  Roberts,  7  Neb.  4,  29 

18.  See  the  next  succeeding  para-  Am.  Rep.  371;  Hendry  v.  Cartwright, 
graph.  14  N.  M.  72,  89  Pac.  309,  8  L.R.A. 

19.  HaU  V.  Parker,  37  Mich.  59a,  (N.S.)  1056. 

26  Am.  Rep.  540.     See  the  preceding  2.  Cutler  v.  Roberts,  7  Neb.  4,  29 

paragraph.  Am.    Rep.    371.     Bnt   see    Sharp    v. 

20.  State  v.  Allen,  69  Miss.  508,  10  United  States,  4  Watts  (Pa.)  21,  28 
So.  473,  30  A.  S.  R.  563  and  note;  Am.  Dec.  676,  which  holds  such  a  re- 
State  V.  McGtonigle,  101  Mo.  353,  13  quirement  to  be  merely  directory. 

S.  W.  758,  20  A.  S.  R.  609,  8  L.R.A.       3.  Hendry  v.  Cartwright,  14  N.  M. 
736;  Hagler  v.  State,  31  Neb.  144,  47   72,  89  Pac.  309,  8  L.R.A.  (N.S.)  1056. 
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of  which  the  obligee  has  no  notice,  that  other  persons  not  named 
therein  are  also  to  sign  it,  and  the  principal  delivers  it  to  the  obligee 
without  obtaining  the  additional  signatures,  it  has  been  laid  down 
that  such  a  bond  is  merely  an  escrow  in  the  hands  of  the  principal,  to 
be  delivered  only  after  the  performance  of  the  condition  and  that, 
if  delivered  without  performance  of  that  condition,  it  is  not  obliga- 
tory.* The  better  opinion,  however,  is  that  while  it  is  true  that  the 
holder  of  an  instrument  placed  in  escrow  can  give  it  no  validity, 
generally  speaking,  by  a  delivery  in  violation  of  the  agreement,  yet 
in  order  to  make  the  instrument  an  escrow,  such  delivery  must  be  to 
a  third  person,  not  a  party  to  the  instrument.*^  Hence,  the  rule  sus- 
tained by  the  great  weight  of  authority  is  that  the  agreement  of  a 
surety  with  his  principal  that  the  latter  shall  not  deliver  a  bond 
till  the  signature  of  another  be  procured  as  a  cosurety  will  not  relieve 
the  surety  of  his  liability  on  the  bond,  although  the  cosurety  is 
not  obtained,  where  there  is  nothing  on  the  face  of  the  bond,  or  in  the 
attending  circumstances,  to  apprise  the  taker  that  such  further  signa- 
ture was  called  for,  in  order  to  complete  the  instrument.  In  such 
case  the  surety,  having  invested  his  principal  with  apparent  authority 
to  deliver  the  bond,  is  estopped  to  deny  his  obligation  to  the  innocent 
holder,  on  the  principle  that  where  one  of  two  innocent  persons  must 
suffer,  the  loss  must  fall  upon  him  who  put  it  in  the  power  of  a 
third  person  to  cause  the  loss.®  The  rule  is  otherwise,  however,  if 
the  obligee  has  notice  of  such  condition  and  of  its  violation  or  if  he 

4.  Guild  v.  Thomas,  54  Ala.  414,  25  L.  403,  32  Am.  Rep  225.  See  Es- 
Am.  Rep.  703  and  note;  Crawford  v.    crow,  vol.  10,  pp.  632,  633. 

Foster,  6  Ga.  202,  50  Am.  Dec.  327;       6.  Dair  v.  United  States,  16  Wall. 

Linn  County  v.  Farris,  52  Mo.  75,  14  1,  21  U.  S.    (L.  ed.)   491;  Tabor  v. 

Am.  Rep.  389;   Ayres  v.  Milroy,  53  Merchants'  Nat.  Bank,  48  Ark.  454, 

Mo.  516,  14  Am.  Rep.  465;  Perry  v.  3  S.  W.  805,  3  A.  S.  R.  241;  Mathis 

Patterson,  5  Humph.  (Tenn.)  133,  42  v.  Morgan,  72  Ga.  517,  53  Am.  Rep. 

Am.  Dec.  424.  847;  Webb  v.  Baird,  27  Ind.  368,  89 

Note :  28  Am.  Dec.  680.  Am.  Dec.  507 ;  Carroll  County  v,  Rug- 

The  same  general  principle  appears  gles,  69  la.  269,  28  N.  W.  590,  58 

to  have  been  laid  down  in  Pawling  v.  Am.  Rep.  223 ;  Taylor  County  v.  King, 

United  States,  4  Cranch  219,  2  U.  S.  73  la.  153,  34  N.  W.  774,  5  A.  S.  K. 

(L.  ed.)  601,  but  in  that  case  it  ap-  666  and  note;   Benton   County   Sav. 

peared  on  the  face  of  the  bond  that  it  Bank  v.  Boddicker,  105  la.  548,   75 

was  originally  intended  to  have  other  N.  W.  632,  67  A.  S.  R.  310  and  note, 

names  signed  to  it,  so  that  it  was  un-  45  L.R.A.   321  and  note;   Carter   v. 

necessary  to  resort  to  any  such  doc-  Moulton,  51  Kan.  9,  32  Pac.  633.  37 

trine,  and  what  was  said  on  the  point  A.  S.  R.  259,  20  L.R.A.  309;  Smith 

was  in  reality  dictum.  v.  Moberly,  103  Mon.   (Ky.)   266,  52 

See  to  this  effect  Dair  v.   United  Am.  Dec.  543;  Ward  v.  Hackett,  30 

States,  16  Wall.  1,  21  U.  S.  (L.  ed.)  Minn.  150, 14  N.  W.  678,  44  Am.  Rep. 

491.  187;  State  v.  AUen,  69  Miss.  508,  10 

5.  Carter  v.  Moulton,  51  Kan.  9,  So.  473,  30  A.  S.  R.  563  and  note; 
32  Pac.  633,  37  A.  S.  R.  259,  20  L.R.A.  State  v.  Potter,  63  Mo.  212,  21  Am. 
309 ;  New  Jersey  v.  Thatcher,  41  N.  J.  Rep.  440 ;  State  v.  McGonigle,  101  Mo. 
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• 

has  notice  of  facts  which  suggest  an  inquiry  which,  being  properly 
prosecuted,  would  have  given  him  the  requisite  knowledge.^  Thus, 
where  a  surety  signs  a  bond  which  is  to  be  delivered  only  on  being 
signed  by  another  whose  name  appears  in  the  body  of  the  bond  as  a  co- 
obligor,  if  it  is  delivered  without  being  signed  by  the  other  whose  name 
thus  appears,  without  the  consent  of  the  one  who  has  signed,  the  deliv- 
ery is  a  nullity,  and  the  latter  is  not  bound."®  Where  a  bond  is  deliv- 
ered without  the  signatures  of  all  the  obligors  named  therein,  the 
obligee  is  bound  to  inquire  whether  those  who  have  signed  consent  to 
its  being  delivered  without  the  signatures  of  the  others.*  The  fact, 
however,  that  several  scrolls  below  the  signatures  of  the  sureties  on  an 
obligation  were  left  unsigned  is  not  sufficient  to  put  him  on  inquiry.  ^^ 
Nor,  where  a  bond,  in  the  obligatory  part,  contains  the  names  of  sev- 
eral persons  as  sureties,  if  a  part  of  them  sign  with  an  understanding, 
and  on  the  condition,  that  it  is  not  to  be  delivered  to  the  obligee  until 
signed  by  the  others,  it  will  not  be  effectual  as  to  those  who  do  sign, 
by  the  others  signing  it  a  long  time  after  default  in  the  performance 
of  the  condition  of  the  bond,  unless  they  then  consent  to  the  signing 
and  delivery  thereof  .^^ 

22.  Implied   Authority   to   Fill   in   Blanks   in   Undertaking. — ^A 
surety  who  signs  an  incomplete  undertaking  and  places  it  in  the  hands 

353,  13  S.  W.  758,  20  A.  S.  R.  609,  Notes:  28  Am.  Dec.  679,  680;  67 

8  L.R.A.  735;   Cutler  v.  Roberts,  7  A.  S.  R.  318;  90  A.  S.  R.  194,  196. 

Neb.  4,  29  Am.  Rep.  371  and  note;  See  Bonds,  vol.  4,  p.  49. 

Fowler  v.  Allen,  32  S.  C.  229, 10  S.  E.  8.  Pawling    v.     United     States,    4 

^47,  7  L.R.A.  745  and  note;  Jordan  Cranch   219,   2  U.   S.    (L.   ed.)    601; 

V.  Jordan,  10  Lea  (Tenn.)  124,  43  Am.  Dair  v.  United  States,  16  Wall.  1,  21 

Rep.  294;  Lookout  Bank  v.  Aull,  93  U.  S.  (L.  ed.)  491;  Pepper  v.  State, 

Tenn.  645,  27  S.  W.  1014,  42  A.  S.  R.  22  Ind.  399,  85  Am.  Dec.  430  and  note; 

934:   Dun  v.   Garrett,  93  Tenn.  650,  Allen  v.  Marney,  65  Ind.  398,  32  Am. 

27  S.  W.  1011,  42  A.  S.  R.  937  and  Rep.  73;  Smith  v.  Spragins,  109  Ky. 

note;  Nash  v.  Fugate,  24  Grat.  (Va.)  535,  59  S.  W.  855,  95  A.  S.  R.  391; 

202, 18  Am.  Rep.  640 ;  Miller  v.  Fletch-  Hessell  v.  Johnson,  63  Mich.  623,  30 

er,  27  Grat.   (Va.)  403,  21  Am.  Rep.  N.  W.  209,  6  A.  S.  R.  334  and  note; 

356;  Dixon  v.  Dixon,  31  Vt.  450,  76  Hendry  v.  Cartwright,  14  N.  M.  72, 

Am.  Dec.  128;  Belden  v.  Hurlbut,  94  89    Pac.   309,   8   L.R.A.(N.S.)    1056; 

Wis.  562,  69  N.  W.  357,  37  L.R.A.  Star  Grocery  Co.  v.  Bradford,  70  W. 

853.  Va.  496,  74  S.  E.  509,  39  L.R.A.(N.S.) 

Notes:  28  Am.  Dec.  681;  67  A.  S.  184. 

R,  275;  90  A.  S.  R.  194.  Notes:   26   Am.   Rep.  706  et  seq.; 

See  Bonds,  vol.  4,  p.  50.  90  A.  S.  R.  195. 

7.  Benton  County  Sav.  Bank  v.  Bod-  9.  Sharp  v.  United  States,  4  Watts 

dicker,  105  la.  548,  75  N.  W.   632,  (Pa.)  21,  28  Am.  Dec.  676  and  note; 

67  A.  S.  R.  310,  45L.R.A.  321;  Board  Fletcher  v.   Austin,   11   Vt.   447,   34 

of  Education  v.   Robinson,  81  Minn.  Am.  Dec.  698. 

305,  84  N.  W.  105,  83  A.  S.  R.  374;  10.  Nash  v.  Fugate,  32  Grat.  (Va.) 

State  V.  Allen,  69  Miss.  508,  10  So.  595,  34  Am.  Rep.  780. 

473,  30  A.  S.  R.  563  and  note;  Ward  11.  Fletcher  v.  Austin,  11  Vt.  447, 

V.  Chum,  18  Grat.  (Va.)  801,  98  Am.  34  Am.  Dec.  698. 
Dec.  749  and  note, 
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of  another  to  use  for  a  particular  purpose,  and  with  ostensible  author- 
ity to  fill  in  any  needed  matter  to  make  it  efiFective,  is  estopped  to 
controvert  its  validity  to  the  prejudice  of  the  obligee,  after  it  is  accepted 
by  him  in  its  completed  form,  without  negligence  on  his  part.**  Sure- 
ties who  sign  an  undertaking  in  blank  are  bound  to  know  its  con- 
tents, and  that  the  blanks  must  be  filled  to  make  it  accomplish  the 
purpose  for  which  it  is  intended.  They  cannot  evade  liability  after 
it  has  been  completed  by  filling  such  blanks,  by  pleading  a  want  of 
such  knowledge,  unless  prevented  from  reaching  it  by  some  trick  or 
artifice  of  the  obligee.*'  It  has  been  held,  however,  that  a  bond  is 
not  binding  on  the  sureties,  where  it  is  presented  for  approval  by 
the  principal,  signed  and  sealed,  but  with  the  amount  of  the  penalty 
in  blank,  and  the  penalty  is  then  inserted  with  his  consent,  but  in 
the  absence  of  the  sureties,  and  without  a  subsequent  delivery  or 
ratification  by  them.** 

23.  Undertaking  Signed  by  Part  of  Sureties  as  Binding  Signers. — 
Where  a  part  only  of  the  sureties  named  in  a  bond  execute  it, 
they  will  nevertheless  be  bound  unless  they  signed  on  condition  that 
the  other  sureties  named  therein  should  also  sign  it.**  Thus,  where  a 
bond  is  prepared  for  two  partners,  but  is  signed  by  one  only,  with  the 
expectation,  but  not  on  the  condition,  that  it  will  be  signed  by  the 
other,  the  partner  who  signs  will  be  bound.**  It  is  also  necessary  to 
bear  in  mind  that  a  promise  of  the  principal  obligor  to  do  some  act 
in  the  future  as  an  inducement  to  the  surety  to  sign,  and  the  non- 
fulfilment  of  such  promise,  will  not  in  the  least  degree  impair  th^ 
validity  of  the  obligation  delivered  in  reliance  on  such  promise,  but 
to  have  such  effect  it  is  requisite  that  it  should  be  stipulated  that  the 
bond  is  not  to  come  into  existence  as  an  obligation  until  the  perform- 
ance of  such  promise.*'    The  mere  assurance,  therefore,  of  the  prin- 

12.  Palacios   v.    Brasher,   18    Colo.       13.  Palacios   v.    Brasher,   18    Colo. 

593,  34  Pac.  251,  36  A.  S.  R.  305;  593,  34  Pac.  251,  36  A.  S.  R.  305. 
Brown  v.  Colquitt,  73  Ga.  59,  54  Am.       14.  People  v.  Organ,  27  III.  27,  79 

Rep.  867 ;  Chicago  v.  Gage,  95  111.  593,  Am.  Dec.  391. 

35  Am.  Rep.  182;  White  v.  Duggan,       15.  Readfield  v.  Shaver,  50  Me.  36, 

140  Mass.  18,  2  N.  E.  110,  54  Am.  Rep.  79    Am.    Dec.    592;    New    Jersey    v. 

437  and  note;  Ilessell  v.  Johnson,  63  Thatcher,  41  N.  J.  L.  403,  32  Am.  Rep. 

Mich.  623,  30  N.  W.  209,  6  A.  S.  R.  225;  Whitaker  v.  Richards,  134  Pa.  St. 

334  and  note;  State  v.  McGonigle,  101  191,  19  Atl.  501,  19  A.  S.  R.  684,  7 

Mo.  353,  13  S.  W.  758,  20  A.  S.  R.  L.R.A.  749 ;  Reynolds  v.  Dechaums,  24 

609,  8  L.R.A.  735;  Kinp:  County  v.  Tex.  174,  76  Am.  Dec.  101. 
Ferry,  5  Wash.  536,  32  Pac.  538,  34       16.  Whitaker  v.  Richards,  134  Pa. 

A.  S.  R.  880,  19  L.R.A.  500.  St.  191,  19  Atl.  501,  19  A.  S.  R.  684, 

Note:  90  A.  S.  R.  203.  7  L.R.A.  749. 

See  infra,  par.  58.    See  also  Alter-       17.  New  Jersey  v.  Thatcher,  41  N. 

ATiON  OF  Instruments,  vol.  1,  p.  1012  J.  L.  403,  32  Am.  Rep.  225. 
et  seq.;  Bills  and  Notes,  vol.  3,  p. 
1110. 

970 


21  B.  C.  L.  PRINCIPAL  AND  SURETY  §  24 

cipal  that  certain  persons  are  to  sign  the  hond,  who  in  fact  do  not, 
does  not  release  a  surety  who  does  sign  it.*® 

24.  Irregularities  in  Form  of  Obligation. — Notwithstanding  sure- 
ties are  entitled  to  stand  on  the  very  terms  of  their  undertaking,** 
courts  are  inclined  to  disregard  objections  purely  technical  in  their 
character,  the  principle  being  that  if  the  character  and  extent  of  the 
surety's  liability  are  ascertainable  from  an  inspection  of  the  whole 
instrument,  no  merely  technical  defects  will  be  allowed  to  stand  in 
the  way  of  its  enforcement.'^  Thus,  a  bond  executed  by  the  surety 
alone  has  been  held  to  be  valid  where  the  liability  of  the  principal 
is  the  same  whether  he  signs  it  or  not.*  And  the  omission  of  the 
names  of  sureties  in  the  introductory  part  of  the  bond  will  not  affect  its 
validity  where  they  each  sJgn  and  seal  it.'  A  fortiori  must  informalities 
be  no  reason  for  releasing  a  surety  when  they  are  the  consequence  of 
an  agreement  between  the  parties  themselves,  as  when  by  statute  the 
sureties  in  the  bond  are  required  to  be  approved  by  the  court,  and 
others  are  substituted  by  mutual  consent.'  Even  though  the  form  of  a 
surety's  bond  is  expressly  prescribed  by  statute,  it  is  not  invalid  because 
inartificially  drawn,  nor  need  it  in  all  respects  conform  to  the  statute, 
but  it  is  sufficient  if  conforming  thereto  substantially,  and  not  varying 
in  any  manner  to  the  prejudice  of  the  parties.  Though  the  condition 
is  not  literally  that  prescribed  by  law,  if  it  contains  the  substance,  the 
sureties  are  bound.*  If  the  bond  required  of  a  surety  cannot  be  upheld 
as  a  statutory  bond,  it  is  at  least  good  as  a  common  law  voluntary 
obligation.*  This  rule  rests  on  the  principle  that,  notwithstanding 
che  instrument  may  not  conform  with  the  special  requirements  of 
a  statute  or  regulation  in  compliance  with  which  the  parties  executed 
it,  nevertheless  it  is  a  contract  voluntarily  entered  into  on  a  sufficient 
consideration,  for  a  purpose  not  contrary  to  law,  and  therefore  is 
obligatory  on  the  parties  to  it  in  like  manner  as  any  other  contract 

18.  Lewiston  v.  Gagne,  89  Me.  395,  116,  8  U.  S.  (L.  ed.)  66;  United  States 
36  Atl.  629,  66  A.  S.  R.  432  and  note;  v.  Linn,  15  Pet.  290, 10  U.  S.  (L.  ed.) 
New  Jersey  v.  Thatcher,  41  N.  J.  L.  742 ;  Stephens  v.  Crawford,  1  Ga.  674, 
403,  32  Am.  Rep.  225 ;  State  V.  Lewis,  44  Am.  Dec.  680;  State  v.  United 
73  N.  C.  138,  21  Am.  Rep.  46L  States  Fidelity,  etc.,  Co.,  81  Kan.  660, 

Note:  25  Am.  Rep.  710.  106  Pac.  1040,  26  L.R.A.(N.S.)  865; 

19.  See  infra,  par.   28.  Johnston  v.  Governor,  2  Bibb   (Kv.) 

20.  Notes:  38  A.  S.  R.  704;  90  A.  18G,  4  Am,  Dec.  694;  Archer  v.  State, 
S.  R.  192.  74  Md.  443,  22  Atl.  8,  28  A.  S.  R. 

1.  Note :  38  A.  S.  R.  704.  See  also  261 ;  Hudson  v.  Miles,  185  Mass.  582, 
supra,  par.  19.  71  N.  E.  63, 102  A.  S.  R.  370 ;  Claasen 

2.  Babbitt  v.  Finn,  101  U.  S.  7,  v.  Shaw,  6  Watts  (Pa.)  468,  30  Am. 
25  U.  S.  (L.  ed.)  820.  Dec.  338  and  note;  Goodrum  v.  Car- 

3.  Note:  38  A.  S.  R.  704.  roll,  2  Humph.   (Tenn.)  490,  37  Am. 

4.  State  V.  Nevin,  19  Nev.  162,  7  Dec.  564;  Kincannon  v.  Carroll,  9 
Pac.  650,  3  A.  S.  R.  873.  Yerg.  (Tenn.)  11,  30  Am.  Dec.  391. 

Note:  90  A.  S.  R.  192.  Note:  90  A.  S.  R.  191  et  seq. 

5.  United  States  v.   Tingey,  5  Pet. 
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or  agreement  at  the  common  law.*  In  statutory  bonds,  superadded 
conditions  not  imposed  by  the  statute  may  be  rejected  as  illegal,  and 
the  conditions  required  by  the  statute  enforced.'  The  validity  of  a 
bond  cannot  of  course  be  impeached  by  the  principal  or  his  sureties 
on  the  ground  that  it  does  not  conform  to  the  statute  where  it  appears 
that  the  bond  was  more  favorable  to  the  obligors  than  that  required 
by  the  statute.® 

25.  Relation  Not  Appearing  on  Instrument;  Parol  Proof  of  Surety- 
ship.— If  a  person  signs  an  instrument  as  maker,  but  is,  in  fact, 
a  surety,  and  there  is  nothing  on  its  face  to  show  his  true  relation, 
he  will  be  treated  and  considered  as  a  principal,  with  respect  to  all 
who  have  no  notice  of  the  suretyship.*  It  has  been  held,  however, 
that  one  who  really  stands  on  a  bill  or  note  in  the  relation  of  a  surety 
or  quasi  surety,  to  another  party,  though  not  in  a  position  on  the  paper 
to  signify  it,  so  that  the  true  relation  be  known  to  the  holder  of 
the  paper,  may  avail  himself,  both  at  law  and  in  equity,  of  every 
equitable  discharge  which  properly  grows  out  of  that  relation.*® 
Moreover,  it  is  a  general  rule  that,  whenever  it  is  material  in  his 
defense  to  an  action  against  him  on  the  instrument,  a  surety  may 
aver,  and  prove  by  parol  evidence,  that  he  made  it  merely  as  surety, 
without  consideration,  and  that  such  fact  was  known  to  the  plaintiff 
before  the  equities,  through  which  such  evidence  became  admissible, 
arose. *^  Parol  evidence  in  such  a  case  is  not  deemed  to  vary  the 
terms  of  a  written  contract  or  to  change  its  legal  effect,  as  the  rights 
of  a  surety  arise  out  of  the  circumstances  of  the  case,  and  do  not 

6.  Note:  90  A.  S.  R.  200.  did  not  know  what  was  the  relation 

7.  Polk  V.  Plummer,  2  Humph,  between  him  and  the  principal  makes 
(Tenn.)  500,  37  Am.  Dec.  566.  no  difference. 

8.  Kincannon  v.  Carroll,  9  Yerg.  10.  Shelton  v.  Hurd,  7  R.  I.  403,  84 
(Tenn.)  11,  30  Am.  Dec.  391.  Am.  Dec.  564. 

9.  Sprigg  v.  Mt.  Pleasant  Bank,  10  11.  Graves  v.  Johnson,  48  Conn.  160, 
Pet.  257,  9  U.  S.  (L.  ed.)  416;  Good  v.  40  Am.  Eep.  162;  Bulkeley  v.  House, 
Martin,  95  U.  S.  90,  24  U.  S.  (L.  ed.)  62  Conn.  459,  26  Atl.  352,  21  L.R.A. 
341:  Kansas  City  Union  Nat.  Bank  247;  Tompkins  v.  Triplett,  110  Ky. 
V.  Neill,  149  Fed.  711,  79  C.  C.  A.  24,  824,  62  S.  W.  1021,  96  A.  S.  R. 
417,  10  L.R.A.(N.S.)  426  and  note;  472;  Richardson  v.  Boynton,  12  Allen 
Dane  v.  Corduan,  24  Cal.  157,  85  Am.  (Mass.)  138,  90  Am.  Dec.  141;  McGee 
Dec.  53;  Goodman  v.  Li  taker,  84  N.  C.  v.  Prouty,  9  Mete,  (Mass.)  547,  43 
8,  37  Am.  Rep.  602;  Dart  v.  Sherwood,  Am.  Dec.  409;  Harris  v.  Brooks,  21 
7  Wis.  523,  76  Am.  Dec.  228.  Com-  Pick.  (Mass.)  195,  32  Am.  Dec.  254; 
pare  McGee  V.  Prouty,  9  Mete.  (Mass.)  Grafton  Bank  v.  Kent,  4  N.  H.  221, 
547,  43  Am.  Dec.  409,  wherein  it  is  17  Am.  Dec.  414  and  note ;  Hoffman  v. 
said  that  where  the  surety  on  a  note  Habighorst,  38  Ore.  261,  63  Pac.  610, 
is  sued  jointly  with  a  principal,  by  a  53  L.R.A.  908;  Smith  v.  Tunno,  1  Mc- 
cosurety  who  has  taken  up  the  note,  Cord  Eq.  (S.  C.)  443, 16  Am.  Dec.  617; 
he  may  show  that  he  is  only  a  surety,  Gillett  v.  Taylor,  14  Utah  190,  46  Pac. 
although  not  so  described  in  the  note.  1099,  60  A.  S.  R.  890;  Farmers,  etc.. 
Such  surety  is  not  liable  in  such  joint  Bank  v.  Rathbone,  26  Vt.  19,  58  Am. 
action,  and  the  fact  that  the  plaintiff  Dec.  200;  Harmon  v.  Hale,  1  Wash. 
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depend  on  the  written  instrument.  The  fact  that  one  of  the  debtors 
is  a  surety  is  collateral  to  the  contract,  and  hence  may  be  shown  by 
extrinsic  evidence.  If  a  comaker  should  add  the  word  ''surety"  to 
his  signature,  such  signature  would  not  affect  the  contract,  as  be- 
tween him  and  the  payee.  His  liability  to  pay  would  still  be  abso- 
lute, the  same  as  if  there  were  nothing  on  the  face  of  the  instrument 
to  indicate  his  relation  to  the  principal  maker.  In  either  case,  the 
obligation  to  the  creditor  would  be  effectual  until,  with  knowledge  of 
the  relation  of  the  debtors,  the  creditor  had  done  some  act  which  had 
injuriously  affected  the  position  and  rights  of  the  surety.^*  There  are 
courts,  however,  which  maintain  that  the  fact  of  suretyship  cannot 
be  shown  by  parol,  and  others  which  do  not  permit  the  defense  of 
suretyship  to  be  made  at  law.^'  A  party  bringing  an  action  on  a  con- 
tract signed  by  two  persons,  one  of  whom  is  surety  for  the  other,  does 
not  release  the  surety  by  a  mere  failure  to  inform  the  court  of  the  rela- 
tion of  principal  and  surety  which  the  parties  defendant  sustained 
to  each  other.  ^* 

26.  Approval  and  Justification. — ^As  a  general  rule  it  appears  that 
statutes  providing  that  the  bonds  of  sureties  shall  be  approved,  and 
limiting  the  time  in. which  it  may  be  done,  are  directory  merely,  being 
for  the  convenience,  security,  and  protection  of  the  public,  and  not 
directly  for  the  benefit  of  the  principal  in  the  bond  and  his  sureties. 
Hence,  if  a  bond  is  delivered  for  approval,  it  becomes  a  binding 
obligation,  unless  actually  disproved,  and  a  dereliction  of  duty  on 
the  part  of  the  officers  appointed  by  law  to  pass  on  the  sufficiency  of 
the  security,  and  approve  or  reject  it,  cannot  be  taken  advantage  of 
by  the  bondsmen.  If  such  officers  fail  to  act  in  the  manner  or  time 
prescribed,  or  if  they  fail  to  act  at  all,  or  if  the  wrong  officers  act, 
the  sureties  are,  nevertheless,  bound.^*  If  the  irregularity  is  such  that 
the  instrument  cannot  be  upheld  as  a  statutory  bond,  it  will  at  least 
be  binding  as  a  common  law  obligation.^*    Moreover,  an  undertaking, 

Ter.  422,  34  Am.  Rep.  816;  Irvine  v.  119  N.  W.  1120,  17  Ann.  Cas.  1183, 

Adams,  48  Wis.  468,  4  N.  W.  573,  20  L.R.A.(N.S.)1000. 

33  Am,  Rep.  817.  15.  Osborne   v.    United    States,    19 

Notes:    17  Am.   Dec.   416   et  seq.;  Wall.   577,   22   U.   S.    (L.   ed.)    208; 

55  A.  S.  R.  874;  20  L.R.A.  711,  713.  Auditor  v.  AVoodrufF,  2  Ark.  73,  33 

See  Bills  and  Notes,  vol.  13,  pp.  Am.  Dec.  368;  Green  v.  Wardell,  17 

1138,   1139;    Evidence,   vol.    10,   pp.  III.  278,  63  Am.  Dec.  366;  Fidelity, 

1085,  1086.  etc.,  Co.  v.  Bowen,  123  la.  356,  98 

12.  Gillett  V.  Taylor,  14  Utah  190,  N.  W.  897,  6  L.R.A.(N.S.)  1021; 
46  Pac.  1099,  60  A.  S.  R.  890.  See  Jones  v.  State,  7  Mo.  81,  37  Am.  Dec. 
Bupra,  par.  9.  180;   Paxton  v.   State,  59  Neb.  460, 

13.  Aston  v.  Morgan,  2  Mart,  0.  S.  81  N.  W.  383,  80  A.  S.  R.  689. 
(La.)  336,  5  Am.  Dec  733.  Note:  90  A.  S.  R.  190. 

Note:  17  Am.  Dec.  416.  See  Public  Officers. 

14.  Gates  v.  Tebbetts,  83  Neb.  673,       16.  See  supra,  par.  24. 
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regular  in  form,  is  not  invalid  because  the  sureties  did  not  justify,  if 
the  bond  has  been  accepted  without  such  justification.*' 

Extent,  Construction,  Dwration  and  Termincution  of  Contract 

27.  General  Extent  of  Surety's  Liability. — ^A  cause  of  action  can- 
not exist  against  a  surety,  as  such,  unless  a  cause  of  action  exists 
against  his  principal.  This  rule  results  as  a  corollary,  from  the  very 
definition  of  the  contract  of  suretyship,  that  the  obligation  of  the 
surety  being  accessory  to  the  obligation  of  the  principal  debtor  or 
obligor,  it  is  of  its  essence  that  there  should  be  a  valid  obligation 
•of  such  a  principal,  and  that  the  nullity  of  the  principal  obligation 
necessarily  induces  the  nullity  of  the  accessory.*^  And  as  a  general 
rule  the  obligation  of  the  surety,  as  such,  cannot  exceed  that  of 
the  principal,  it  being  said  that  it  would  be  most  unjust  and  incongru- 
ous to  hold  the  surety  liable,  where  the  principal  is  not  bound.** 
Since,  therefore,  the  natural  limit  of  the  obligation  of  a  surety  is  to 
be  found  in  the  obligation  of  the  principal,  when  that  is  extinguished, 
the  surety  is,  in  general,  liberated.*®  The  rule  that  an  action  cannot 
be  maintained  against  one  as  surety  if  his  principal  is  not  liable 
remains  true  though  the  surety  might  have  been  sued  as  principal 
and  a  recovery  had  against  him  in  that  capacity.^  But  although 
the  general  rule  is  unquestionably  that  the  extent  of  the  liability 
of  the  principal  debtor  measures  and  limits  the  liability  of  the  surety, 
an  exception  exists  where  the  principal,  when  sued,  takes  advantage 
of  a  matter  of  defense  which  is  altogether  of  a  personal  character, 
or  where  the  extinction  of  the  principal's  obligation  arises  from  a 
cause  which  originates  in  the  law.*  The  argument  that  a  surety  is 
na»  further  bound  than  his  principal  is  inapplicable  to  an  action 

17.  State  V.  McDonald,  4  Idaho  468,  20.  Gage  v.  Cassidy,  23  How.  109, 
40  Pac.  312,  95  A.  S.  R.  137;  Wilson  16  U.  S.  (L.  ed.)  430;  Johnson  v. 
V.  Eagleson,  9  Idaho  17,  71  Pac.  613,  Planters'  Bank,  4  Smed.  &  M.  (Miss.) 
108  A.  S.  R.  110;  Taylor  Co.  v.  King,  165,  43  Am.  Dee.  480.  See  infra,  par. 
73  la.  163,  34  N.  W.  774,  5  A.  S.  R.  107. 

^66.  1.  Henline  v.  Reese,  54  Ohio  St.  599, 

Note:  90  A.  S.  R.  191.  44  N.  E.  269,  56  A.  S.  R.  736. 

18.  Eising  v.  Andrews,  66  Conn.  58,  2.  Gates  v.  Tebbetta,  83  Neb.  573, 
33  Atl.  585,  50  A.  S.  R.  75;  McConnell  119  N  W.  1020,  17  Ann.  Cas.  1183. 
V.  Poor,  113  la.  133,  84  N.  W.  968,  20  L.R  A.(N.S.)  1000  and  note;  Smv- 
62  L.R. A.  312.  ley  v.  Head,  2  Rich.  L.   (S.  C.)  590, 

Notes:  38  A.  S.  R.  712;  52  L.R.A.  45  Am.  Dec.  750;  St.  Albans  Bank  v. 

187.  Dillon,  30  Vt.  122,  73  Am.  Dec.  295 

See  supra,  par.  2.  and  note;  Backus  v.  Feeks,  71  Wash. 

19.  Eising  v.  Andrews,  66  Conn.  58,  508,  129  Pac.  86,  Ann.  Cas.  1914C 
33  Atl.  585,  50  A.  S.  R.  75;  Wilson  553.  See  infra,  par.  44.  See  also 
V.  Hinman,  182  N.  Y.  408,  75  N.  E.  Divorce  and  Separation,  vol.  9,  p. 
236,  108  A.  S.  R.  820,  2  L.R.A.(N.S.)  531;  Husband  and  Wife,  vol.  13,  p. 
232.  1255. 
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against  a  defendant,  not  as  a  surety,  but  as'  a  party  who  broke 
an  original  and  independent  promise  to  become  a  surety,  and  hence, 
a  breach  of  an  agreement  to  become  a  surety  for  the  performance  of 
a  future  contract  may  be  recovered  on.'  As  the  undertaking  of  a 
surety  is  ordinarily  identical  with  that  of  the  principal,  and  their 
obligation  is  usually  contemporaneous  and  joint,*  the  general  rule 
is  to  attribute  to  the  obligation  of  a  surety  the  same  extent  as  that 
of  the  principal.*  Unless  from  the  terms  of  the  contract  an  intention 
appears  to  reduce  his  liability  within  more  narrow  bounds  a  restric- 
tion will,  therefore,  not  be  imposed  by  construction  contrary  to  the 
nature  of  the  engagement.  If  the  terms  of  his  engagement  are  gen- 
eral and  unrestricted  and  embrace  the  entire  subject  his  liability 
will  be  measured  by  that  of  the  principal  and  embrace  the  same 
accessories  and  consequences.  It  will  be  presumed  that  he  had  in  view 
the  guaranty  of  the  obligations  his  principal  had  assumed.*  Of  course, 
a  principal  in  a  bond  may  be  liable  beyond  the  stipulations  of  the 
instrument,  independently  of  them,  but  so  far  as  his  liability  is  in 
consequence  of  the  bond,  and  by  force  of  its  terms,  his  surety  is 
bound  with  him.'  There  may  be  special  defenses  for  a  surety  arising 
out  of  the  circumstances  of  the  particular  case,  but  in  their  absence, 
whatever  concludes  his  principal  as  an  obligor  concludes  him.  Thus, 
he  cannot  attack  collaterally  a  decree  made  against  an  administrator 
for  whose  fidelity  to  his  trust  he  has  bound  himself.®  It  has  been 
held  that  sureties  on  a.  joint  bond  of  two  persons  as  administrators 
are  not  liable  to  one  of  them  for  property  of  the  estate  converted  by 
the  other,*  though  there  are  authorities  which  take  the  view  that 
there  is  no  inherent  objection  to  such  suits.*® 

28.  Strict  Construction  of  Surety's  Obligation. — Sureties  axe  per- 
sons favored  by  the  law.  Their  obligations  are  ordinarily  assumed 
without  pecuniary  compensation,  and  are  not  to  be  extended  by  im- 
plication or  construction.  Their  liability  is,  as  it  is  put,  strictissimi 
juris.  They  have  a  right  to  stand  on  the  terms  of  their  obligation, 
and,  having  consented  to  be  bound  to  a  certain  extent  only,  their 
liability  must  be  found  within  the  terms  of  that  consent,  strictly 

3.  Mann  v.  McDowell,  3  Pa.  St.  357,  19  U.  S.  (L.  ed.)  1036. 
45  Am.  Dec.  649.  Note :  91  A.  S.  R.  503. 

4.  Griffin  v.  Long,  96  Ark.  268,  131  8.  GrafiOin  v.  State,  103  Md.  171,  63 
S.  W.  672,  Ann.  Cas.  1912B  622,  35  Atl.  373,  7  Ann.  Cas.  1061;  Kenck  v. 
L.R.A.(N.S.)  855.  Parchen,  22  Mont.  519,  57  Pac.  94, 

5.  Stoval  V.  Banks,  10  Wall.  583,  74  A.  S.  R.  625;  Judge  of  Probate  y. 
19  U.  S.  (L.  ed.)  1036;  St.  Albans  Claggett,  36  N.  H.  381,  72  Am.  Dec. 
Bank  v.  Dillon,  30  Vt.  122,  73  Am.  314.     See  infra,  par,  47,  129. 

Dee.  295.  9.  Slaughter  v.   Froman,   5   T.   B. 

6.  Benjamin    v.    Hillard,   23   How.  Mon.  (Ky.)  19,  17  Am.  Dec.  33. 
149,  16  U.  S.  (L.  ed.)  518.  10.  See   Exsoutobs  and   Adminis- 

7.  Stovall  V.  Banks,  10  Wall.  583,  tratoes,  vol  11,  pp.  312-313. 
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construed.*^  It  is  not  sufficient  that  he  may  sustain  no  injury  by 
a  change  in  the  contract,  or  that  it  may  even  be  for  his  benefit.  He 
has  a  right  to  stand  on  the  very  terms  of  his  contract,  and  if  he  does 
not  assent  to  any  variation  of  it  and  a  variation  is  made,  it  is  fatal. 
And  courts  of  equity,  as  well  as  of  law,  have  been  in  the  constant 
habit  of  scanning  the  contracts  of  sureties  with  considerable  strict- 
ness.**  Where  a  person  gives  a  bond  with  sureties  conditioned  for 
his  faithful  performance  of  a  written  contract,  the  sureties  will  not 
be  liable  for  the  default  of  their  principal  to  perform  £iny  duty  or 
obligation  arising  out  of  a  contract  not  fairly  within  the  provisions 
of  the  written  contract  which  the  bond  was  given  to  secure.^'    Lia- 

11.  Lanusse  v.  Barker,  3  Wheat.  101,  N.  W.  821,  111  A.  S.  R.  189,  5  Ann. 
4  U.  S.  (L.  ed.)  343;  Miller  v.  Stewart  Cas.  945;  Champion  Ice  Mfg.,  etc.,  Co. 
9  Wheat.  680,  6  U.  S.  (L.  ed.)  189;  v.  American  Bonding,  etc.,  Co.,  115 
United  States  v.  Jones,  8  Pet.  399,  Ky.  863,  75  S.  W.  197,  103  A.  S.  R. 
8  U.  S.  (L.  ed.)  988;  United  States  356:  Schmitt  v.  Droue,  42  La.  Ann. 
V.  Boyd,  15  Pet.  187,  10  U.  S.  (L.  1064,  8  So.  396,  21  A.  S.  R.  408; 
ed.)  706;  Mauran  v.  Bullus,  16  Pet.  Strawbridge  v.  Baltimore,  etc.,  R.  Co., 
528,  10  U.  S.  (L.  ed.)  1056;  Bell  v.  14  Md.  360,  74  Am.  Dec.  541  and  note ; 
Bruen,  1  How.  169,  11  U.  S.  (L.  ed.)  Baltimore  First  Nat.  Bank  v.  Gerke, 
89;  Bein  v.  Heath,  12  How.  168,  13  68  Md.  449,  13  Atl.  358,  6  A.  S.  R. 
U.S.  (L.  ed.)  939 ;  Leggett  V.  Humph-  453  and  note;  MeShane  v.  Howard 
reys,  21  How.  66,  16  U.  S.  (L.  ed.)  Bank,  73  Md.  135,  20  Atl.  776,  10 
50;  Martin  v.  Thomas,  24  How.  315,  L.R.A.  552;  Archer  v.  State,  74  Md. 
16  U.  S.  (L.  ed.)  689;  Reese  v.  United  443,  22  Atl.  8,  28  A.  S.  R.  261;  Grass- 
States,  9  Wall.  13,  19  U.  S.  (L.  ed.)  er,  etc.,  Brewing  Co.  v.  Rogers,  112 
541;  United  States  v.  Hough,  103  U.  Mich.  112,  70  N.  W.  446,  67  A.  S.  R. 
S.  71,  26  U.  S.  (L.  ed.)  305;  United  389;  Blair  v.  Perpetual  Ins.  Co.,  10 
States  V.  Ulrici,  111  U.  S.  38,  4  S.  Mo.  559,  47  Am.  Dec.  129;  State  v. 
Ct.  288,  28  U.  S.  (L.  ed.)  344;  United  Conover,  28  N.  J.  L.  224,  78  Am.  Dec. 
States  V.  Corwin,  129  U.  S.  381,  9  S.  54;  Fellows  v.  Prentiss,  3  Denio  (N. 
Ct.  318,  32  U.  S.  (L.  ed.)  710;  Prairie  Y.)  512,  45  Am.  Dec.  484;  Blyden- 
State  Nat.  Bank  v.  United  States,  164  burgh  v.  Bingham,  38  N.  Y.  371,  98 
U.  S.  227,  17  S.  Ct.  142,  41  U.  S.  Am.  Dec.  49;  Evansville  Nat.  Bank  v. 
(L.  ed.)  418;  Crane  v.  Buckley,  203  Kaufmann,  93  N.  Y.  273,  45  Am.  Rep. 
U.  S.  441,  27  S.  Ct.  66,  51  U.  S.  204;  Smith  v.  Bowman,  32  Utah  33, 
(L.  ed.)  260;  American  Bonding  Co.  88  Pac.  687,  9  L.R.A.(N.S.)  889;  An- 
V.  Pueblo  Inv.  Co.,  150  Fed.  17,  80  thony  v.  Kasey,  83  Va.  338,  5  S.  E. 
C.  C.  A.  97,  10  Ann.  Cas.  357,  9  176, 5  A.  S.  R.  277. 
L.R.A.(N.S.)  557;  Anderson  v.  Bel-  Notes:  90  A.  S.  R.  192;  91  A.  S. 
linger,  87  Ala.  334,  6  So.  82,  13  A.  R.  502;  98  A.  S.  R.  844;  3  L.R.A. 
S.  R.  46,  4  L.R.A.  680  and  note;  Glenn  168, 169,  482;  9  L.R.A.  353:  11  L.R.A. 
County  V.  Jones,  146  Cal.  518,  80  Pac.  852;  13  L.R.A.  418;  27  L.R.A.  (N.S.) 
695,  2  Ann.   Cas.  764;   McDonald  v.  573. 

Bradshaw,   2   Ga.   248,  46   Am.   Dec.  12.  Miller  v.  Stewart,  9  Wheat.  703, 

385:    Price   v.    Carlton,   121   Ga.    12,  6  U.  S.  (L.  ed.)  189;  Brooks  v.  Brooke, 

48  S.  E.  721,  68  L.R.A.  736;  School  12  GUI  &  J.  (Md.)  306,  38  Am.  Dec. 

Trustees  v.  Sheik,  119  111.  579,  8  N.  E.  310. 

189,  59  Am.  Rep.  830;  Salem  v.  Mc-  13.  McCartney  v.  Ridgwav,  160  111. 

Clintock,  16  Ind.  App.  656,  46  N.  E.  129,   43   N.   E.   826,  32  L.R.A.   555; 

39,  59  A.  S.  R.  330;  Ida  County  Sav.  State  v.  Griffiths,  74  Ohio  St.  80,  77 

Bank  v.  Seidensticker,  128  la.  54,  102  N.  E.  686,  6  Ann.  Cas.  917  and  note. 
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bility  on  a  fidelity  bond  which  insures  against  loss  through  the  fraud 
or  dishonesty  of  an  agent  cannot  be  extended  to  cover  failure  to  pay 
for  goods  purchased  by  a  factor  or  broker,  although  the  application 
and  letter  of  advice  stated  that  the  applicant  wished  the  bond  to  cover 
the  liability  of  one  who  was  engaged  in  an  agency  or  commission 
business,  and  who  desired  a  credit  with  the  applicant.^*  A  surety  for 
the  purchase  price  of  goods  agreed  to  be  purchased  in  carload  lots 
is  not  liable  for  purchases  made  by  his  principal  in  other  quantiti'es.^^ 
Where  a  distiller  gave*  a  bond  with  sureties,  specifying  the  particular 
location  in  a  town  where  he  is  to  be  such  distiller,  the  sureties  are 
not  liable  for  revenue  taxes  assessed  against  him  in  respect  to  his 
business  of  distilling  carried  on  in  another  location  in  the  same  town, 
although  he  did  not  become  a  distiller  at  the  location  named  in  the 
bond.^*  The  surety  on  a  bond  given  by  a  contractor  to  secure  the 
faithful  performance  of  a  building  contract  is  not  liable  to  laborers 
for  work  done,  or  to  materialmen  for  material  furnished  the  con- 
tractor.^' The  sureties  on  a  contractor's  bond,  given  to  the  owner  of 
a  building,  guaranteeing  the  faithful  performance  of  the  work  pro- 
vided for  in  the  contract,  are  not  liable  in  an  action  against  the  con- 
tractor for  personal  injuries  resulting  from  the  negligent  construction 
of  the  building;  and  the  bond,  having  no  office  to  perform  on  the 
trial,  is  not  admissible  in  evidence.^®  A  surety  being  bound  only  by 
his  express  contract,  he  is  under  no  implied  contract  to  indemnify 
the  drawee  on  the  latter's  paying  a  bill  for  the  drawer's  accommoda- 
tion," with  notice  of  the  suretyship,  as  a  surety's  undertaking  is  that 
the  drawee  will  accept  and  pay  the  bill;  and  when  the  bill  is  paid 
by  the  drawee,  the  surety's  contract  is  at  an  end.  He  has  no  contract 
with  the  drawee.**  In  brief,  by  strict  construction  of  a  contract  of 
suretyship  is  meant  that  the  obligation  of  a  surety  must  not  be 
extended  to  any  other  subject,  to  any  other  person,  or  to  any  other 
period  of  time  than  is  expressed  or  necessarily  included  in  it ;  -^  but 
the  rule  in  no  way  interferes  with  the  use  of  the  ordinary  tests  by 
which  the  actual  meaning  and  intention  of  contracting  parties  are 
primarily  determined.  Despite  the  rule  the  courts,  in  endeavoring 
to  ascertain  the  precise  terms  of  the  contract  actually  made  by  a 
surety,  may  resort  to  the  same  aids  and  invoke  the  same  canons"  of 
interpretation  which  apply  in  case  of  other  contraxits,  and  they  are 

14.  Orion  Knitting  Mills  v.  United  17.  Flaming  v.  Greener,  173  Ind. 
States  Fidelity,  etc.,  Co.,  137  N.  C.  260,  90  N.  E.  72,  73, 140  A.  S.  R.  254. 
565,  50  S.  E.  304,  2  Ann.  Cas.  888,  18.  Mayer  v.  Thompson-Hutchison 
70  L.R.A.  167.  Bldg.  Co.,  104  Ala.  611,  16  So.  620, 

15.  Grasser,    etc.,   Brewing    Co.    v.  53  A.  S.  R.  88,  28  L.R.A.  433. 
Rogers,  112  Mich.  112,  70  N.  W.  445,  19.  Griffith  v.  Reed,  21  Wend.   (N. 
07  A.  S.  R.  389.  Y.)  502,  34  Am.  Dec.  267. 

16.  United    States   v.    Boecker,    21  20.  Note :  38  A.  S.  R.  702,  703. 
Wall.  652,  22  U.  S.  (L.  ed.)  472. 
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not  required  to  put  a  strained  construction  on  the  plain  words  of  a 
bond  in  order  that  the  sureties  may  escape  liability.  What  is 
demanded  is  merely  that  the  sureties  are  not  to  be  bound  by  implica- 
tion, or  beyond  the  extent  to  which  they  have  obligated  themselves 
in  the  execution  of  the  bond.  While  the  liabilities  of  sureties  are 
to  be  strictly  construed,  it  is  not  the  duty  of  courts  to  aid  them  to 
escape  liability  by  technical  and  hypercritical  construction.^  Or,  as 
it  has  been  otherwise  expressed,  written  language  has  the  same  sig- 
nificance, and  its  meaning  is  to  be  ascertained  by  the  same  rules  of 
law,  where  it  is  found  in  the  contract  of  a  surety  as  where  it  appears 
in  other  agreements,  and  the  obligation  of  a  surety  may  not  be  reduced 
by  construction  any  more  than  it  may  be  extended.^  Pleas  in  an 
action  on  a  bond  given  to  secure  sales  of  merchandise  on  credit  which 
set  up  a  breach  by  the  obligees  of  a  parol  agreement  respecting  prices 
are  insufficient  where  there  is  nothing  in  the  declaration  or  bond 
which  shows  the  existence  of  any  such  separate  agreement,  or  that 
an  alteration  in  the  prices  could  or  would  have  any  effect  on  the 
liability  of  the  sureties.'  While  sureties  stand  on  "the  letter  of  the 
bond,"  and  it  cannot  be  stretched,  as  a  general  rule,  the  law  in  force 
at  the  execution  of  the  bond,  giving  it  a  certain  legal  effect,  is  part 
of  the  bond,  and  sureties  engage  with  eyes  open  to  that  law.* 

29.  Defaults  for  Which  Surety  Is  Liable;  Duration  of  Contract 
Generally. — Since  the  liability  of  a  surety  is  strictissimi  juris  and  can- 

1.  Bowman  v.  Read,  2  Wall.  591,  that  his  liability  shall  not,  by  ixnplica- 

17  U.   S.    (L.   ed.)    812;   Warner  v.  tion,    be    extended    beyond    the    fair 

Connecticut  Mut.  L.  Ids.  Co.,  109  U.  scope  of  the   terms  of  his  contract. 

S.  357,  3  S.  Ct.  221,  27  U.  S.    (L.  Compare   Lipscomb   v.   Postell,   33 

ed.)  962 ;  Westervelt  V.  Mohrenstecher,  Miss.  476,  77  Am.  Dec.  651,  holding 

76  Fed.  118,  40  U.  S.  App.  221,  22  that    incidents    and   intendments    not 

C.  C.  A.  93,  34  L.R.A.  477;  Shreffler  necessarily    deducible   from    the   lan- 

V.  Nadelhoffer,  133  111.  53G,  25  N.  E.  guage  employed  in  the  contract  of  a 

630,  23  A.  S.  R.  626;  Hooper  v.  Hoo-  surety  are  never  indulged, 

per,  81  Md.  155,  31  Atl.  508,  48  A.  2.  American  Bonding  Co.  v.  Pueblo 

S.  R.  496;  Blades  v.  Dewey,  136  N.  C.  Inv.  Co.,  150  Fed.  17,  80  C.  C.  A. 

176,  48  S.  E.  627,  103  A.  S.  R.  924,  97,  10  Ann.  Cas.  357,  9  L.R.A.(N.S.) 

1   Ann.    Cas.    379;    Wilkes  Barre   v.  557. 

Rockafellow,  171  Pa.  St.  177,  33  Atl.  3.  McGuire  v.  Gerstley,  204  U.   S. 

269,  50  A.  S.  R.  795,  30  L.R.A.  393;  489,  27  S.  Ct.  332,  51  U.  S.  (L.  ed.) 

Fink  V.  Farmers'  Bank,  178  Pa.  St.  581;  Clark  v.  Gerstley,  204  U.  S.  504, 

154,  35  Atl.   636,  56  A.   S.  R.   746.  27  S.  Ct.  337,  51  U.  S.  (L.  ed.)  589. 

Notes:  6  A.  S.  R.  458;  38  A.  S.  R.  4.  Ramsay  v.  People,  197  111.  572, 

702,  703;  60  A.  S.  R.  419;  91  A.  S.  64  N.  E.  549,  90  A.  S.  R.  177  and 

R.  503.  note;  State  v.  Bateman,  102  N.  C.  52, 

See    Pickering    v.    Day,    3    Houst.  8  S.  E.  882,  11  A.  S.  R.  708;  State 

(Del.)  474,  95  Am.  Dec.  291,  wherein  v.  McGuire,  46  W.  Ya.  328,  33  S.  E. 

the  general  doctrine  that  the  contract  313,  76  A.  S.  R.  822;  State  v.  Allen, 

of  a  surety  should  be  strictly  construed  48  W.  Va.  154,  35  S.  E.  990,  86  A.  S. 

is  conceded,  if  by  "strictly"  is  meant  R.  29. 
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not  be  extended  by  construction  *  a  surety  will  not  ordinarily  be  held 
liable  for  any  default  of  his  principal  occurring  prior  to  the  execu- 
tion of  his  bond.'  Where,  however,  the  period  of  responsibility 
is  definitely  fixe^  by  the  terms  of  the  suretyship  contract  itself,  and 
therefrom  it  plainly  appears  that  it  was  intended  to  be  restrospective 
OS  well  as  prospective,  such  effect  must  be  given  to  it.'  In  ordinary 
Bignificance  suretyship  refers  to  an  existing  debt,  and  when  a  surety- 
ship is  to  bind  for  a  limited  period,  plainly  stated,  the  suretyship 
will  not  attach  to  debts  contracted  on  terms  of  credit  extending  beyond 
the  period  fixed  for  the  surety's  liability.  Thus,  it  has  been  held,  the 
words,  "I  agree  to  become  surety  for  $10,000,"  with  no  designation 
of  the  debt,  whether  past,  present,  or  future,  will  not  authorize  the 
construction  that  the  proposed  suretyship  extends  to  future  as  well 
as  past  debts.^  So  in  general,  where  the  liability  of  a  surety  is  by 
the  terms  of  the  bond  limited  to  a  stated  period,  all  liability  thereon 
ceased  on  the  expiration  of  the  prescribed  period  unless  some  act  or 
fraud  on  the  part  of  the  surety  estops  him  from  standing  on  what 
was  nominated  in  the  bond.*  The  denial  by  a  surety  on  a  fidelity 
bond  of  knowledge  of  the  obligation,  on  request  of  the  principalis 
receiver  for  information  as  to  it,  is  not  such  fraudulent  concealment 
as  to  prevent  it  from  insisting  that  its  liability  had  ceased  under  the 
terms  of  the  bond  prior  to  the  inquiry.^®    Also,  where  sureties  in  a 

5.  See  preceding  paragraph.  second  term  for  the  money  so  reported 

6.  United  States  v.  Boyd,  15  Pet.  at  the  end  of  his  first  term,  even  though 
187,  10  U.  S.  (L.  ed.)  706;  United  as  a  matter  of  fact  whatever  default 
States  V.  Le  Baron,  19  How.  73,  15  o<s<nirred  took  place  in  the  first  term. 
U.  S.  (L.  ed.)  525;  Boone  County  v.  7.  Meyers  v.  Block,  120  U.  S.  206, 
Jones,  54  la.  699,  2  N.  W.  987,  7  7  S.  Ct.  525,  30  U.  S.  (L.  ed.)  642; 
N.  W.  155,  37  Am.  Rep.  229 ;  Bocken-  Wilson  v.  King,  59  Ark.  32,  26  S.  W. 
stedt  V.  Perkins,  73  la.  23,  34  N.  W.  18,  23  L.R.A.  802;  McMuUen  v.  Win- 
488,  5  A.  S.  R.  652;  Milford  v.  Morris,  field  Bldg.,  etc.,  Ass'n,  64  Kan.  298, 
91  la.  198,  59  N.  W.  274,  61  A.  S.  R.  67  Pac.  892,  91  A.  S.  R.  236,  66 
338;  Rochester  v.  Randall,  105  Mass.  L.R.A.  924;  Abshire  v.  Rowe,  112  Ky. 
295,  7  Am.  Rep.  519;  Pine  County  v.  545,  66  S.  W.  394,  56  L.R.A.  936; 
Willard,  39  Minn.  125,  39  N.  W.  71,  Hudson  v.  Miles,  185  Mass.  582,  71 
12  A.  S.  R.  622, 1  L.R. A.  118  and  note.  N.  E.  63,  102  A.  S.  R.  370 ;   State 

Note;  10  A.  S.  R.  844  et  seq.  v.  Fixm,  98  Mo.  632,  11  S.  W.  994, 

Compare  Morley  v.   Metamora,  78  14  A.   S.  R.  664;   Com.  v.  Fidelity, 

111.  394,  20  Am.  Rep.  266;  Vivian  v.  etc.,  Co.,  224  Pa.  St.  96,  73  Atl.  327, 

Otis,  24  Wis.  518,  1  Am.  Rep.  199,  132  A.  S.  R.  755. 

wherein  it  was  held  that  where  a  town  Note :  10  A.  S.  R.  843,  844. 

officer,  at  the  expiration  of  his  term  8.  Lachman  v.  Block,  47  La.  Ann. 

of  of&ce,  made  a  report  showing  the  505,  17  So.  153,  28  L.R.A.  255. 

amount  of  money  in  his  hands  belong-  9.  Larrabee  v.  Title  Guaranty,  etc., 

ing  to  the  town,  the  report  was  ap-  Co.,  250   Pa.   St.   136,   96   Atl.   416, 

proved  by  the  town,  and  he  was  re-  L,R.A.1916F  709. 

elected  and  gave  a  new  bond  with  new  10.  Larrabee  v.  Title  Guaranty,  etc., 

sureties,  the  latter  were  liable  on  his  Co.,   250   Pa.    St.   135,   95   Atl.   416, 

failure  to  account  at  the  end  of  his  L.R.A.1916F  709. 
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collector's  bond  limited  their  liabilities  to  stamps  received  under  a 
certain  act  it  was  held  that  they  were  not  liable  for  stamps  received 
by  the  collector  after  such  act  was  repealed,  although  it  was  repealed 
when  the  bond  was  given.*^  A  surety  for  the  payment  of  rent  in  a 
lease  conditioned  to  be  void  on  nonpayment  remains  bound  notwith- 
standing a  breach  of  the  condition,  if  the  lessor  waives  the  forfeiture.^* 
Also,  the  surety  in  an  obligation  surrendered  by  mistake  to  be  canceled 
before  maturity  is  still  liable  to  the  obligee,  where  the  latter,  before 
maturity,  notifies  the  surety  of  the  mistake,  and  that  he  still  looks 
to  him  for  payment;  provided  the  surety  has  not,  prior  to  such  notice, 
and  relying  on  the  surrender  of  the  instrument,  relinquished  securi- 
ties held  by  him  to  protect  his  liability  thereon.  It  seems,  too,  that 
where  the  legal  relations  between  the  surety  and  principal  have  not 
been  changed  or  prejudiced,  the  obligee  may,  under  such  circum- 
stances, enforce  the  obligation,  when  due,  against  the  surety,  without 
notice  of  the  mistake.^'  Where  a  condition  of  recognizance  is  that 
the  defendant  shall  appear  at  the  next  regular  term  and  at  any  subse- 
quent term  of  the  court,  the  sureties  therein  are  not  bound  for  his  ap- 
pearance at  a  term,  years  later.**  The  relation  of  principal  and  surety 
continues  after  judgment  for  the  original  debt,  together  with  all  the 
rights  incident  to  that  relation.**  It  has  been  held  that  the  liability 
of  a  surety  is  presumed  to  have  been  extinguished  after  the  lapse  of 
more  than  ten  years  from  the  time  when  the  obligation  was  incurred 
by  him,  and  a  deed  of  trust  executed  for  his  indemnity;  and  in  the 
absence  of  proof  of  any  payment  made  by  him,  such  deed  cannot  be 
upheld  as  effective  against  the  rights  of  the  grantor's  creditors.** 
30.  Termination  of  Office  or  Employment  as  Affecting  Surety's 
Liability. — ^Acting  on  the  principle  that  the  undertaking  of  a  surety 
is  to  receive  a  strict  interpretation,*'  the  courts  hold  as  to  fidelity 
bonds  that  where  the  principal's  term  of  employment  is  definite  and 
fixed  and  is  recited  in  the  condition  of  the  bond,  or,  if  not  recited, 
is  fixed  by  law,  the  liability  of  the  surety  ceases  with  the  termination 
of  the  time  for  which  the  employment  or  ofiice  is  limited  to  be  held.** 
This  presumption  obtains,  although  the  words  of  the  condition  in  the 

11.  United  States  v.  Hongh,  103  U.  16.  Waller  v.  Todd,  3  Dana  (Ky.) 
S.  71,  26  U.  S.  (L.  ed.)  305.  603,  28  Am.  Dec  94. 

12.  See  Landlord  and  Tenant,  vol.       17.  See  supra,  par.  28. 

16,  p.  932.  18.  Anderson  v.  Longden,  1  Wheat. 

13.  Blodgett  V.  Bickford,  30  Vt.  731,  85,  4  U.  S.  (L.  ed.)  42;  United  States 
73  Am.  Dec.  334.  v.  Kirkpatrick,  9  Wheat.  720,  6  U.  S. 

14.  Reese  v.  United  States,  9  Wall.  (L.  ed.)  199;  McDonald  v.  Bradshaw, 
13,  19  U.  S.  (L.  ed.)  541.  2  Ga.  248,  46  Am.  Dec.  385  and  note; 

15.  Newell  v.  Hamer,  4  How.  McCartney  v.  Ridgway,  160  111  129, 
(Miss.)  684,  35  Am.  Dec.  415;  Smith  43  N.  E.  826,  32  L.R.A.  555;  Wapello 
V.  Rice,  27  Mo.  505,  72  Am.  Dec.  281;  County  v.  Bigham,  10  la.  39,  74  Am. 
Bangs  V.  Strong,  7  Hill  (N.  Y.)  250,  Dec.  370;  Insane  Asylum  v.  McKowen, 
42  Am.  Deo.  64.    See  infra,  par.  155.  48  La.  Ann.  251,  19  So.  553,  55  A.  8. 
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bond  are  general  and  indefinite  as  to  time ;  ^*  and  a  fortiori,  a  surety 
will  be  liable  only  for  acts  done  by  the  principal  during  his  term 
of  office  where  the  term  is  referred  to  in  the  obligation.*^  Outside 
of  these  general  rules  everything  depends  on  the  terms  of  the  bond. 
According  to  some  decisions,  the  liability  of  the  surety  will  be  extended 
beyond  the  principal's  term  of  office,  strictly  speaking,  if  the  condition 
of  the  bond  is  that  he  discharge  his  duties  until  his  successor  is 
installed.^  However,  it  has  been  held  that  where  an  officer,  holding 
for  a  definite  term  and  until  the  appointment  of  his  successor,  gives 
a  bond  for  goc-d  behavior  during  his  term,  the  bond  does  not  extend 
until  the  actual  appointment  of  his  successor,  but  only  to  a  reasonable 
time  for  such  appointment.*  When  the  term  of  office  is  indefinite, 
and  not  for  a  fixed  period,  the  surety  on  a  bond  which  does  not  limit 
the  surety's  liability  is  responsible  so  long  as  the  principal  holds  the 
office.'  As  a  rule  where  the  term  of  the  principal's  office  or  the 
charter  of  a  corporation  of  which  he  is  a  bonded  officer  is  extended 
after  the  bdnd  is  executed,  the  sureties  are  not  liable  in  the  absence 
of  a  manifest  intent  that  liability  shall  continue.*  In  some  instances 
sureties  have  been  held  to  be  liable  for  defalcations  of  their  principals 
during  an  extension  of  the  original  term  for  which  the  bond  was  given, 
but  these  decisions  seem  to  have  been  based  either  on  a  construction 
of  the  bond  itself,  or  of  a  constitutional  or  statutory  provision  existing 
at  the  time  the  obligation  was  entered  into  and  with  reference  to 

R.  275;  Pine  County  v.  Willard,  39  20.  Note:  1  Ann.  Cas.  383. 

Minn.  125,  39  N.  W.  71,  12  A.  S.  R.  1.  Mutual  Loan,  etc.,  Ass'n  v.  Price, 

622,  IL.R.A.  118  and  note;  Van  Sickle  16  Fla.  204,  26  Am.  Rep.  703;  Citi- 

V.   Buffalo   County,  13  Neb.   103,   13  zens'  Loan  Ass'n  v.  Nugent,  40  N.  J. 

N.  W.  19,  42  Am.  Rep.  753;  Blades  L.  215,  29  Am.  Rep.  230. 

v.  Dewey,  48  S.  E.  627,  103  A.  S.  R.  Note:  1  Ann.  Cas.  383. 

924  and  note,  1  Ann.  Cas.  379  and  2.  Rahway  v.  Crowell,  40  N.  J.  L. 

note;    Brandon    First   Nat.    Bank   v.  207,  29  Am.  Rep.  224. 

Brings,   69   Vt.   12,   37   Atl.   231,   60  Note:  103  A.  S.  R.  935. 

A.  S.  R.  922,  37  L.R.A.  845;  King  3.  Westerveit  v.  Mohrenstecher,  76 

County  V.  Ferry,  5  Wash.  536,  32  Pac.  Fed.  118,  40  U.  S.  App.  221,  22  C 

538,  34  A.  S.  R.  880,  19  L.R.A.  500.  C.   A.   93,  34  L.R.A.   477;   Jones  v 

Note:  7  Am.  Rep.  521,  522.  Hays,  38  N.  C.  502,  44  Am.  Dec.  78 

See  also  Banks,  vol.  3,  p.  481  et  Shackamaxon  Bank  v.  Yard,  150  Pa 

aeq. ;  Public  Officers.  St.  351,  24  Atl.  635,  30  A.  S.  R.  807 

19.  Ida  County  Sav.  Bank  v.  Seiden-  Fink  v.  Farmers'  Bank,  178  Pa.  St 

sticker,  128  la.  54,  102  N.  W.  821,  154,  35  Atl.  636,  66  A.   S.  R.  746; 

111  A.  S.  R.  189,  5  Ann.  Cas.  946;  Coplin  v.  McCalley,  1  Leigh  (Va.)  280, 

Moss  V.   State,  10  Mo.  338,  47  Am.  19  Am.  Dec.  748. 

Dec.  116;  Blades  v.  Dewey,  136  N.  C.  Note:  1  Ann.  Cas.  384. 

176,  48  S.  E.  627,  103  A.  S.  R.  924  4.  Sparks  v.   Cherokee   County,  76 

and  note,  1  Ann.  Cas.  379;  Brandon  Kan.  280,  91  Pac.  89,  13  Ano.  Cas. 

First  Nat.  Bank  v.  Brigcfs,  69  Vt.  12,  1064  and  note;  King  County  v.  Ferrv, 

37  Atl.  231,  60  A.  S.  R.  922,  37  L.R.A.  5  Wash.  636,  32  Pac.  538,  34  A.  S.  R. 

845.  880,  19  L.R.A.  500. 

Note:   Ann.  Cas.  1913E  964.  Note:  103  A.  S.  R.  939. 
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which  the  sureties  were  held  to  have  contracted.*  As  respects  oflBcers 
for  whom  the  law  which  authorizes  their  appointment  has  fixed  no 
definite  term  of  service,  and  who  are  removable  at  any  time  at  the 
pleasure  of  the  appointing  power,  but  who  are  nevertheless  appointed 
and  reappointed  to  successive  definite  terms,  a  line  of  decisions  is 
to  be  found  which  appear  to  hold  with  more  or  less  strictness  that  a 
bond  given  by  such  an  officer  on  his  first  appointment  is  a  continuing 
obligation  on  the  surety,  unless  the  contrary  intention  is  clearly  mani- 
fest in  the  terms  of  the  instrument.*  Other  authorities,  however,  take 
the  view  that  in  such  a  case  the  liability  of  the  surety  is  noncontinu- 
ing.'  While  sureties  are  not  responsible  for  moneys  placed  in  the 
hands  of  the  principal,  after  the  legal  termination  of  his  office,  they 
are  responsible  for  moneys  which  came  into  his  hands  while  in 
office,  and  which  he  subsequently  failed  to  account  for  and  pay  over.® 
Although  action  may  have  been  taken  looking  to  the  discharge  or 
suspension  from  office  of  the  principal,  the  sureties  will  continue 
liable  for  his  default  until  such  time  as  may  be  reasonably  neces- 
sary to  put  such  discharge  or  removal  into  practical  effect.*  An 
employee  who,  having  gone  on  a  vacation,  has  overstayed  his  time 
for  a  short  period  must  be  regarded  as  still  in  the  service  of  the 
employer,  where  that  relation  is  yet  recognized  by  the  latter,  for  the 
purpose  of  adjusting  the  liability  of  his  bondsman  for  losses  suffered 
because  of  such  employee's  misconduct  and  lack  of  honesty.^® 

31.  Death  of  Surety  as  Affecting  Contract  of  Suretyship. — ^The 
death  of  a  surety  on  a  bond  conditioned  to  perform  an  act  within 
a  certain  definite  period,  or  before  notice  to  the  obligee  of  withdrawal 
therefrom,  does  not  terminate  his  liability,  and  his  personal  represen- 
tatives will  be  responsible,  especially  where  the  surety  binds  himself, 
his  heirs,  executors,  and  administrators.**  It  is  also  a  general  rule 
that  the  death  of  a  surety  on  an  obligation  conditioned  for  the  in- 
tegrity of  a  person  during  a  certain  period  or  for  the  faithful  per- 
formance of  the  duties  of  an  office  for  the  term  during  which  the 
principal  is  to  hold  office  does  not  discharge  the  obligation,  unless  it  is 
expressly  so  stipulated  in  the  bond,  but  the  estate  of  the  surety  con- 

5.  Note:  13  Ann.  Cas.  1067,  1068.  him,  are  liable  therefor. 

6.  Note:  5  Ann.  Cas.  949.  9.  M'Gill  v.  Ujiited  States  Bank,  12 

7.  Ida  County  Sav.  Bank  v.  Seiden-  Wheat.  511,  6  U.  S.  (L.  ed.)  711. 
sticker,  128  la.  54,  102  N.  W.  821,  10.  Nashville   First   Nat.    Bank   v. 
Ill  A.  S.  R.  189,  5  Ann.  Cas.  945  National   Surety   Co.,   130  Fed.   401^ 
and  note.  64  C.  C.  A.  601,  66  L.R.A.  777. 

8.  United  States  v.  Nicholl,  12  11.  Rapp's  Estate  v.  PhoBnix  Ins. 
Wheat.  505,  6  U.  S.  (L.  ed.)  709.  Co.,  113  III.  390,  55  Am.  Rep.  427; 
Compare  Elkin  v.  People,  3  Scam.  Green  v.  Young,  8  Greenl.  (Me.)  14, 
(Hi.)  207,  36  Am.  Dee.  541,  holding  22  Am.  Dec.  218;  Royal  Ins.  Co.  v. 
that  the  sureties  of  a  sheriff  receiving  Davies,  40  la.  469,  20  Am.  Rep.  581. 
redemption  money  after  his  term  has  Notes:  68  Am.  Dec.  763,  764;  22 
expired,  upon  land  previously  sold  by  A.  S.  R.  814;  21  Eng.  Rul.  Cas.  670. 
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tinues  liable  thereon  after  his  decease.**  However,  if  a  surety  on  a 
bond  dies  some  years  before  a  judgment  is  rendered  against  his  prin- 
cipal, and  no  administrator  is  appointed  for  the  estate  of  the  surety, 
his  estate  is  not  bound  by  such  judgment.**  On  the  ground  that 
the  common  law  rule  that  the  death  of  a  joint  obligor  discharges 
his  estate  absolutely  from  liability  is  applicable  to  contracts  of  surety- 
ship, it  has  been  held  that  where  a  deceased  joint  debtor  is  merely 
a  surety,  and  received  no  benefit  from  the  consideration,  his  liability 
is  completely  extinguished  on  his  death,  and  his  estate  is  not  liable, 
either  at  law  or  in  equity.**  But  where  a  benefit  was  secured,  and 
there  was  a  moral  obligation  to  pay,  the  rule  exempting  a  deceased 
surety's  estate  from  liability  on  a  joint  obligation  did  not  apply.** 
Nor  did  it  apply  where  the  obligation  was  joint  and  several  in  form.** 
Moreover,  in  many  jurisdictions,  the  technical  rule  of  the  common 
law  holding  that  the  death  of  a  joint  surety  absolutely  relieved  his 
estate  from  subsequent  liability  on  his  undertaking  has  led  to  the 
passage  of  statutes  abolishing  it,  these  statutes  providing,  in  substance, 
that  when  persons  are  liable  on  joint  contracts,  and  either  of  them  dies, 
his  estate  shall  be  liable  as  if  the  contract  had  been  joint  and  several.*' 
The  death  of  one  of  several  cosureties  does  not  relieve  his  estate  from 
liability  to  contribute.*® 

32.  Termination  of  Suretyship  by  Notice  to  Obligee. — Before  the 
delivery  of  the  bond  a  surety  may  terminate  his  suretyship  by 
notice  to  the  obligee,*^  but  then,  of  course,  as  a  matter  of  strict  law 

12.  Hecht  V.  Skaggs,  53  Ark.  291,  (L.  ed.)  56;  Getty  v.  Binsse,  49  N.  Y. 
13  S.  W.  930,  22  A.  S.  R.  192  and  385,  10  Am.  Rep.  379 ;  Wood  v.  Fisk, 
note;  Green  v.  Young,  3  Greenl.  (Me.)  63  N.  Y.  245,  20  Am.  Rep.  528;  Doug- 
14,  22  Am.  Dec.  218 ;  Snyder  v.  State,  lass  v.  Ferris,  138  N.  Y.  192,  33  N.  E. 
5  Wyo.  318,  40  Pac.  441,  63  A.  S.  R.  1041,  34  A.  S.  R.  435. 

60;  In  re  Grace,  [1902]  1  Ch.  733,  2  Notes:  68  Am.  Dec.  763;  30  Am. 
British  Rul.  Gas.  929.  Rep.  56  et  seq.;  2  British  Rul.  Gas. 

Note:  2  British  Rul.  Gas.  945,  946.  950,  951. 

When   a  contract   of  suretyship  is       Gompare  Susong  v.  Vaiden,  10  S.  C. 
binding  on  the  heirs,  executors,  and  ad-  247,  30  Am.  Rep.   50,  wherein  it  is 
ministratoTS  during  the  employment  of  held  that  on  the  death  of  one  of  two 
the  principal  in  a  particular  office,  it  or   more   obligors    who   was   a   mere 
is  not  revoked  by  the  death  of  the  surety,  while  his  estate  is  discharged 
surety,  and  his  estate  is  still  bound,   at  law,  it  is  not  in  equity, 
although  the  principal  is  not  regularly       15.  Note:  68  Am.  Dec.  763,  764. 
re-elected  to  that  office,  but  continues       16.  Douglass  v.   Ferris,  138  N.  Y. 
to  perform  the  duties  thereof  without   192,  33  N.  E.  1041,  34  A.  S.  R.  435. 
re-election.      Shackamaxon    Bank    v.       17.  Note:  2  British  Rul.  Gas.  951, 
Yard,  150  Pa.  St.  351,  24  Atl.  635,  952. 
30  A.  S.  R.  807.  18.  Note:   68  Am.   Deo.  763.     See 

13.  State  V.   Goggin,  191  Mo.  482,   infra,  par.  178. 

90  S.  W.  379,  109  A.  S.  R.  826.  19.  Lachman  v.  Block,  47  La.  505, 

14.  Pickersgill  v.  Lahens,  15  Wall.  17  So.  153,  28  L.R.A.  255;  Paifton  v. 
140,  21  U.  S.  (L.  ed.)  119;  United  State,  59  Neb.  460,  81  N.  W.  383,  80 
States  V.  Price,  9  How.  83,  13  U.  S.  A.  S.  R.  689. 
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the  suretyship  relation  does  not  have  its  inception  until  after  deliv- 
ery.*® It  has  also  been  held  that  if  the  contract  is  a  continuing  one 
or  covers  an  indefinite  period,  the  surety  may,  even  after  the  delivery 
of  the  bond,  terminate  his  liability  by  giving  a  reasonable  notice  to 
the  obligee.^  But  if  the  suretyship  bond  is  for  a  definite  time  or 
involves  the  performance  of  a  particular  contract,  the  general  rule  is 
that  in  the  absence  of  a  stipulation  in  the  bond,  a  surety  cannot,  be- 
fore breach  of  the  contract  by  the  principal,  terminate  his  suretyship 
by  notice  to  the  obligee  after  its  execution  has  been  completed  by 
delivery.*  Moreover,  in  the  case  of  a  contract  of  suretyship  for  a 
building  contractor  it  has  been  held  that  it  is  immaterial  that  such 
notice  is  given  before  the  work  has  been  actually  commenced.*  But 
a  surety  may  and  frequently  in  the  case  of  bonding  companies  does 
at  the  time  of  the  execution  of  its  bond  reserve  a  right  to  be  released 
at  any  time  from  liability  with  or  without  cause.  In  such  a  case, 
however,  one  who  makes  false  statements  to  a  bonding  company  which 
result  in  its  withdrawing  from  the  bond  of  the  person  secured  is 
liable  for  the  damages  caused  thereby,  which  may  be  increased  if  he 
acted  maliciously.* 

33.  Dissolution  of  Firm  or  Corporation. — Sureties  who  sign  a  bond 
for  the  fidelity  of  a  firm  as  agents  for  the  obligee  are  not  liable 
for  funds  misappropriated  by  one  of  the  members  of  the  firm  after 
its  dissolution  and  the  retirement  of  the  other  partner  from  the 
business  of  such  agency.  And  this  is  the  rule  though  the  obligee 
knew  nothing  of  such  dissolution.*  On  similar  grounds,  where  a 
lease  was  made  to  a  corporation,  and  payment  of  the  rent  during  the 
term  was  guaranteed  by  sureties,  it  was  held  that  on  the  dissolution 
of  the  company  the  lease,  not  having  been  assigned,  determined,  and 
with  it  the  liability  of  the  sureties.* 

34.  Renewal  of  Contract  as  Extending  Undertaking  of  Surety. — 
As  respects  the  question  whether  the  renewal  of  a  contract  extends 
the  undertaking  of  a  surety,  it  seems  that  the  courts  usually  try  to 
bring  the  cases  within  the  proposition  that  if  the  renewal  is  a  new 
contract,  or  requires  a  new  contract,  the  surety  who  has  made  only 
the  old  contract  will  not  be  bound  beyond  the  original  period,  but 
that  if  the  renewal  requires  no  new  contract,  but  is  a  part  of  the 

20.  See  supra,  par.  12.  4.  McClure  v.  McClintoek,  150  Ky. 

1.  Note:  11  Ann.  Cas.  272.  265,    773,    150   S.    W.   332,    849,   42 

2.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,   L.R.A.(N.S.)  388  and  note. 

95  Ala.  362,  10  So.  539,  36  A.  S.  R.  5.  Standard  Oil  Co.  v.  Amestad,  6 

210;  Crane  v.  NeweU,  2  Pick.  (Mass.)  N.  D.  255,  69  N.  W.  197,  66  A.  S.  R. 

612,  13  Am.  Dec.  461  and  note.  604,  34  L.R.A.  861.     See  infia,  par. 

Note:  11  Ann.  Cas.  272.  104. 

3.  A.  S.  Ripley  Bldg.  Co.  v.  Coors,  6.  See  Landlord  and  Tenant,  vol. 
37   Colo.   78,  84  Pac  817,  11  Ann.  16,  p.  1100. 

Cas.  269. 
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original  contract,  then  the  surety  will  be  bound  for  the  renewal 
term.'  Thus,  it  has  been  held  that  a  compensated  surety  on  the  bond 
of  an  ash  collector,  who  undertakes  that  his  principal  shall  comply 
with  the  requirements  of  his  contract,  which  binds  him  to  collect 
ashes  for  a  period  of  two  years,  is  not,  without  his  consent,  liable 
for  the  principal's  refusal  to  perform  during  an  extended  term  which 
the  public  authorities  have  attempted  to  impose  on  him  imder  the 
provision  of  his  contract  that  they  shall  have  the  privilege  of  renewing 
the  contract  for  a  specified  additional  period  at  their  option.®  On 
the  other  hand,  where  a  lease  was  "for  the  term  of  three  years  with 
privilege  of  two  years  additional''  from  a  certain  day,  and  the  sureties 
guaranteed  the  payment  of  the  rent  promptly  at  the  times  it  should 
become  due  during  the  term  of  the  lease,  it  was  held  that  the  lease 
did  not  materially  differ  from  one  for  five  years,  and  that  the  sureties 
were  liable  for  rent  accruing  after  the  three  years.*  Of  course,  if  a 
bond  is  conditioned  to  protect  the  obligee  against  all  loss  by  failure 
of  the  principal  to  pay  the  indebtedness  "now  owing,  or  which  may  be 
contracted  hereafter"  to  the  obligee,  the  sureties  are  liable  for  the 
nonpayment  of  renewals  of  existing  debts,  as  well  as  for  those  which 
otherwise  accrued.^® 

35.  Contractor's  Bond  to  Secure  Laborers,  Materialmen^  and  Sub- 
contractors.— An  ancient  general  principle  denies  an  action  for  the 
breach  of  a  contract  to  one  who  neither  made  it  nor  has  succeeded  to 
the  interest  of  one  who  did  make  it,  though  he  has  sustained  a  dam- 
age by  the  breach,  or  would  have  been  substantially  benefited  by  per- 
formance. In  later  times,  however,  that  general  principle  became 
subject  to  an  exception  now  widely  recognized  and  well  established, 
viz.,  that  a  third  person  for  whose  benefit  others  make  a  contract  may, 
in  certain  circumstances,  recover  on  it  against  the  party  to  it  who 
defaults  in  performing  the  beneficial  covenant.^^  In  accordance  with 
this  later  doctrine  it  has  been  held  that  one  furnishing  material  to  a 
contractor  may  maintain  an  action  on  the  bond  given  the  property 
owner,  conditioned  that  the  contractor  shall  faithfully  perform  his 
contract,  where  a  clause  thereof  binds  him  to  pay  for  all  labor  and 
materials  used  in  the  work.**    In  fact  in  many  jurisdictions  statutes 

7.  Note:  41  L.R.A.(N.S.)  422  et  Ind.  97,  87  N.  E.  976,  27  L.R.A.(N.S.) 
Beq.  573  and  note;  MacDonald  v.  O^Shea, 

8.  United  States  v.  Bayly,  39  App.  58  Wash.  169,  108  Pac.  436,  Ann.  Cas. 
Cas.  D.  C.  105,  41  L.R.A.(N.S.)  422.  1912A    417.      Compare    Jefferson    v. 

9.  See  Landlord  and  Tenant,  vol.  Asch,  53  !Minn.  446,  55  N.  W.  604. 
16,  p.  937.  39  A.  S.  R.  618,  25  L.R.A.  267,  sus- 

10.  Benton  County  Sav.  Bank  v.  taining  a  demurrer  to  the  complaint 
Boddicker,  105  la.  548,  75  N.  W.  632,  of  a  materialman  in  an  action  against 
67  A.  S.  R.  310,  45  L.R.A.  321.  the  sureties  on  the  bond  of  the  contrac- 

11.  See  Contracts,  vol,  6,  p.  882  tor  although  the  bond  ran  to  a  trustee 
€t  seq.  for  the  use  of  the  owner,  and  all  per- 

12.  Knight,  etc.,  Co.  v.  Castle,  172   sons  who  might  do  work  or  furnish 
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exist  requiring  every  building  contractor's  bond  by  its  terms  to  be  for 
the  benefit  of  any  and  all  persons  who  perform  labor  for  or  furnish 
materials  to  the  contractor,  and  giving  every  such  person  a  right 
of  action  on  the  bond  against  tlie  obligors,  jointly  and  severally.  Such 
statutes,  it  has  been  held,  are  not  in  conflict  with  constitutional  pro- 
visions directed  against  class  legislation  and  special  laws.**  It  seems, 
however,  that  sureties  on  a  bond  of  a  contractor  for  a  public  building, 
which  is  for  the  benefit,  also,  of  all  persons  who  may  become  entitled 
to  liens,  are  not  liable  for  the  payment  for  materials  furnished  for 
the  construction  of  the  building,  where,  under  the  statute,  such 
buildings  are  not  subject  to  lien ;  **  nor  are  the  sureties  liable  on  a 
claim  for  labor  and  materials  furnished  by  the  assignees  of  the  con- 
tract, where  the  contract  of  assignment  obligates  the  assignor  only 
to  assign  the  reserve  fund  in  the  hands  of  the  government,  and  to 
turn  over  the  checks  or  payments  under  the  original  contract.** 
To  entitle  a  materialman  to  maintain  an  action  on  the  contractor's 
bond,  he  must  comply  with  a  provision  of  the  bond  that  notice  in 
writing  must  be  given  to  the  surety  of  any  act  which  may  involve 
a  loss  for  which  the  surety  may  be  liable  a  certain  time  after  the 
occurrence  of  the  act,  and  the  failure  of  a  materialman  to  give  such 
notice  is  not  a  matter  of  defense  to  an  action  on  the  bond,  but  he 
has  the  burden  of  showing  compliance  to  make  out  his  cause  of 
action.*^  It  has,  however,  been  held  to  be  no  defense  to  a  surety 
that  the  contract  was  void  because  of  noncompliance  with  statutory 
conditions  precedent  to  a  work  of  that  kind.*'  Unanimity  is  wanting 
in  the  decisions  as  to  the  effect  of  the  conduct  of  the  nominal  obligee 
in  a  contractor's  surety  bond  on  the  rights  and  remedies  of  its  bene- 
ficiaries. A  majority  incline  to  hold  that  such  conduct  does  not  and 
cannot  affect  them  after  their  rights  become  fixed.*®  A  few  hold  that 
in  given  circumstances  these  rights  may  be  lost  through  the  action 
of  the  obligee.** 

material,  and  was  conditioned  to  be  53  U.  S.  (L.  ed.)  321. 

void  if  the  contractor  should  pay  for  16.  Knight,  etc.,  Co.  v.  Castle,  172 

all  work  done  and  to  be  done,   and  Ind.  97,  87  N.  E.  976,  27  L.R.A.(N.S.) 

for  all  materials  furnished  and  to  be  573. 

furnished,  pursuant  to  the  contract  and  17.  Bell  v.  Krrkland,  102  Minn.  213, 

in  the  execution  of  it,  as  the  debts  113  N.  W.  271,  120  A.  S.  R.  621,  13 

for  them  should  become  due.  L.R.A.(N.S.)  973. 

13.  United  States  v.  American  Sure-  18.  Note:  27  L.R.A.(N.S.)   596. 

ty  Co.,  200  U.  S.  197,  26  S.  Ct.  168,  19.  International  Trust  Co.  v.  Keefe 

50  U.  S.  (L.  ed.)  437.  Mfg.,  etc.,  Co.,  40  Colo.  440,  91  Pac. 

Note:    27    L.R.A.(N.S.)    578,   579.  915,  18  L.R.A.(N.S.)  455.    As  to  the 

14.  Smith  y.  Bowman,  32  Utah  33,  discharge  of  the  liability  of  bureticsi 
88  Pac.  687,  9  L.R.A.(N.S.)  889  and  on  a  contractor's  bond  insuring  pay- 
note,  ment  to  materialmen  and  laborers,  see 

15.  Hardaway   v.    National    Surety  infra,  par.  64. 
Co.,   211  U.   S.   552,  29   S.   Ct.   202, 
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36.  Conflict  of  Laws. — ^It  is  unquestionably  a  general  rule  that 
sureties  are  liable  according  to  the  law  of  the  place  of  their  contract.^® 
Thus,  a  note  against  a  married  woman  executed  by  her  as  surety 
for  her  husband  in  one  state  where  it  is  valid  will  be  enforced  in 
another  state  by  principle  of  comity  unless  this  is  forbidden  by  posi- 
tive law,  such  contract  not  being  opposed  to  good  morals  or  public 
policy.*  The  contract  of  a  surety  on  a  note  is  complete  when  his 
signature  is  affixed  and  the  instrument  delivered  to  the  payee,  and 
is  therefore  governed  by  the  law  of  the  place  where  those  transactions 
occur,  although  the  note  is  payable  in  another  state,  and  as  agsiinst 
the  makers  has  no  valid  inception  until  its  negotiation  in  the  latter 
state,  if  the  surety  has  no 'knowledge  that  it  is  to  be  negotiated  there, 
or  inteiftion  that  his  contract  shall  be  governed  by  the  laws  of  that 
state.* 

Matters  Affecting  Sv/rety's  LiabUity  Oenerally 

37.  In  General. — The  contract  of  suretyship  imports  entire  good 
faith  and  confidence  between  the  parties  in  regard  to  the  whole  trans- 
action. Moreover,  a  surety  is  a  favored  debtor  and  his  rights  are 
zealously  guarded,  both  at  law  and  in  equity.  Hence,  the  slightest 
fraud  or  alteration  of  his  contract  annuls  it.*  To  entitle  a  surety  to 
relief  in  equity,  however,  positive  fraud  is  not  necessary.  Innocent 
misrepresentation  is  sufficient,  although  the  doctrine  by  which  uber- 
rima fides  is  required  in  insurance  cases  is  not  applicable  to  the  same 
extent  in  suretyship  cases,  where  the  misrepresentation  is  with  respect 
to  a  material  fact  which,  had  it  been  known,  might  reasonably  have 
prevented  the  surety  from  entering  into  his  contract.*  So  generally 
it  has  been  said  that  if  a  creditor  induces  a  surety  to  enter  into  the 
contract  of  suretyship  by  any  fraudulent  concealment  of  material 
facts,  or  by  any  express  or  implied  misrepresentations  of  such  facts, 
or  by  taking  any  undue  advantage  of  the  surety,  either  by  surprise 
or  by  withholding  proper  information,  there  will  be  afforded  a  suffi- 
cient ground  for  the  invalidation  of  the  contract.*    Thus,  the  sureties 

20.  Walker  v.  Forbes,  25  Ala.  139,  For  the  effect  of  fraud  in  unravel- 

60  Am.  Dec.  498 ;  Lachman  v.  Block,  ing  contracts  generally,  see  Fraud  and 

47  La.  Ann.  505, 17  So.  153,  28  L.R.A.  Deceit,  vol.  12,  p.  222. 

255.     See  Conflict  op  Laws,  vol.  5,  4.  London  Gen.  Omnibus  Co.  v.  Hol- 

p.  931  et  seq.  loway,    [1912]    2   K.    B.    (Eng.)    72, 

1.  Garrigrue  v.  Kellar,  164  Ind.  676,  Ann.  Cas.  1912D  1280. 
74  N.  E.  523,  108  A.  S.  R.  324,  69  Note:  63  A.  S.  R.  328. 

L.R.A.  870.  5.  Benton  County  Sav.  Bank  v.  Bod- 

2.  Union  Nat.  Bank  v.  Chapman,  169  dicker,  105  la.  548,  75  N.  W.  632,  67 
N.  Y.  538,  62  N.  E.  672,  88  A.  S.  R.  A.  S.  R.  310,  45  L.R.A.  321;  Gano 
614,  57  L.R.A.  513.  v.  Farmers  Bank,  103  Ky.  508,  45  S. 

3.  Magee  v.  Manhattan  L.  Ins.  Co.,  W.  519,  82  A.  S.  R.*596;  Ashuclot  Sav. 
92  U.  S.  93,  23  U.  S.   (L.  ed.)   699.  Bank  v.  Albee,  63  N.  H.  152,  56  Am. 

Note:  38  A.  S.  R.  710.  Rep.  501;  Atlas  Bank  v.  Brownell,  9 
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on  a  delivery  bond  induced  to  become  such  by  representations  that 
the  property  had  been  levied  on,  when  in  fact  no  legal  levy  had  been 
made,  are  not  bound,  and  may  have  an  injunction  against  the  enforce- 
ment of  their  liability .•  But  it  is  now  generally  held  that  a  surety 
on  the  bond  of  a  teller,  or  other  employee  of  a  bank,  is  not  relieved 
from  liability  by  the  fact  that  a  defalcation  of  the  employee  is  not 
disclosed  by  a  report  of  the  bank  made  and  published  pursuant  to 
a  statutory  requirement,  notwithstanding  the  report  was  relied  on 
by  the  surety  in  determining  whether  to  assume  liability  on  the 
employee's  bond;  and  this  for  the  reason  that  the  duty  of  making 
such  reports  is  imposed  for  the  benefit  of  depositors  and  not  to  enable 
a  reader  of  the  reports  to  determine  whether  the  bank's  employees  are 
men  whose  bonds  he  could  safely  sign.^  There  is,  however,  authority 
holding  such  falsity  in  reports  of  this  character  sufficient  to  relieve 
from  liability  a  person  thus  signing  in  reliance  thereon.®  Also,  the 
nonperformance  of  an  oral  agreement  made  at  the  time  a  note  is 
signed  by  one  as  surety,  that  he  shall  not  be  liable  thereon,  and  which 
agreement  is  at  variance  with  the  terms  of  the  note,  is  not  such  a 
fraud  as  will  release  such  surety.*  Nor  are  representations  made  to 
a  surety,  for  the  purpose  of  inducing  him  to  sign  an  obligation,  to 
the  effect  that  his  signature  was  only  wanted  as  a  matter  of  form, 
such  a  fraud  on  the  surety  as  to  discharge  him  from  liability.^®  More- 
over, if  the  fraud,  misrepresentation  or  concealment  complained  of 
is  made  by  the  principal  or  by  a  stranger,  without  the  knowledge 
of  the  obligee,  the  surety  will  not  be  released.*^  The  undertaking  of 
a  surety  for  a  debtor  in  a  composition  with  creditors  has  been  held 
to  be  voidable  on  the  ground  of  fraud,  if  there  is  with  the  knowledge 

* 

R.  I.  168,  11  Am.  Rep.  231;  Johnson  C.)  590,  45  Am.  Dec.  750. 

V.  Ivey,  4  Cold.  (Tenn.)  608,  94  Am.        11.  United  States  v.  Girault,  11  How. 

Dec.  206;  Bradley  v.  Kesee,  5  Cold.  22,  13  U.   S.    (L.  ed.)   587;   Dair  v. 

(Tenn.)    223,  94  Am.  Dec.  246;  At-  United  States,  16  Wall.  1,  21  U.  S.  (L. 

lantic  Trust,  etc.,  Co.  v.  Union  Trust,  ed.)   491;  Ryan  v.  United  States,  19 

etc.,  Corp.,  110  Va.  286,  67  S.  E.  182,  Wall.   514,   22   U.    S.    (L.   ed.)    172; 

135  A.  S.  R.  937.  Mason  Lumber  Co.  v.  Buchtel,  101  U. 

Note:  63  A.  S.  R.  327  et  seq.  S.  633,  25  U.  S.  (L.  ed.)  1072;  George 

See  Banks,  vol.  3,  p.  485.  v.  Tate,  102  U.  S.  564,  26  U.  S.  (L. 

6.  Bradley  V.  Kesee,  5  Cold.  (Tenn.)  ed.)  232;  Anderson  v.  Warne,  71  III. 
223,  94  Am.  Dec.  246.  20,  22  Am.  Rep.  83;  Home  Ins.  Co. 

7.  Lieberman  v.  Wilmington  First  v.  Holwav,  55  la.  571,  8  N.  W.  457, 
Nat.  Bank,  2  Penn.  (Del.)  416,  45  39  Am.  Rep.  179;  Hudson  v.  Miles, 
Atl.  901,  82  A.  S.  R.  414,  48  L.R.A.  185  Mass.  582,  71  N.  E.  63,  102  A.  S. 
514;  Ashuelot  Sav.  Bank  v.  Albee,  63  R.  370;  United  Brethen  First  Church 
N.  H.  152,  56  Am.  Rep.  501.  v.  Akin,  45  Ore.  247,  77  Pac.  748,  2 

8.  Graves  v.  Lebanon  Nat.  Bank,  10  Ann.  Cas.  353,  66  L.R.A.  654:  Atlantic 
Bush  (Ky.)  23,  19  Am.  Rep.  50.  Trust,  etc.,  Co.  v.  Union  Trust,  etc., 

9.  Kulenkamp  v.  Groff,  71  Mich.  Corp.,  110  Va.  286,  67  S.  E.  182,  135 
675,  40  N.  W.  57,  15  A.  S.  R.  283,  A.  S.  R.  937;  Quinn  v.  Hard,  43  Vt. 
1  L.R.A.  594.  375,  5  Am.  Rep.  284. 

10.  Smyley  v.  Head,  2  Rich.  L.  (S.       Note:  63  A.  S.  R.  328. 
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or  consent  of  the  creditor  such  a  misrepresentation  to  or  concealment 
from  the  surety  of  the  transaction  between  the  creditor  and  his  debtor 
that,  but  for  the  same  having  taken  place,  either  the  suretyship  would 
not  have  been  entered  into  at  all,  or,  being  entered  into,  the  extent 
of  the  surety's  liability  might  be  thereby  increased.^^  The  good  faith 
required  in  the  contract  of  suretyship  is  not  a  mere  absolute,  inflexible 
phrase,  existing  of  and  by  itself-  It  is  a  relative  term,  and  must 
always  be  considered  in  reference  to  the  relation  of  the  parties — the 
confidence  existing,  or  which  may  be  justly  reposed,  and  the  circum- 
stances surrounding  them,  when  it  may  or  may  not  require  the  one 
party  or  the  other  to  act,  or  a  want  of  it  may  be  deduced  from 
inaction.**  The  good  faith  which  must  be  observed  in  the  making 
of  the  contract  must  also  be  kept  inviolate  in  all  subsequent  transac- 
tions between  the  creditor  and  principal. 

38.  Concealment  or  Nondisclosure  of  Material  Facts. — If  a  surety, 
before  entering  into  the  contract  of  suretyship,  applies  to  the  creditor 
for  information  touching  any  material  matter,  he  is  bound,  if  he 
assumes  to  answer  the  inquiry  at  all,  to  give  full  information  as  to 
every  fact  within  his  knowledge,  and  he  can  do  nothing  to  deceive 
or  mislead  the  surety  without  vitiating  the  agreement.**  Whether 
he  is  bound  before  accepting  the  unde^aking  of  the  surety  voluntarily 
to  inform  him  of  facts  within  his  knowledge  which  increase  the  risk 
of  the  undertaking  depends  on  the  circumstances  of  the  case.  The 
rule  seems  to  be  that  if  he  knows  or  has  good  grounds  for  believing 
that  the  surety  is  being  deceived  or  misled,  or  that  he  was  induced 
to  enter  into  the  contract  in  ignorance  of  facts  materially  increasing 
the  risks,  of  which  he  has  knowledge,  and  he  has  an  opportunity, 
before  accepting  his  undertaking,  to  inform  him  of  such  facts,  good 
faith  and  fair  dealing  demand  that  he  should  make  such  disclosures 
to  him;  and  if  he  accepts  the  contract  without  doing  so,  the  surety 
may  afterward  avoid  it,**^  though  the  failure  to  disclose  such  facts 
was  not  wilful  or  intentional.**    The  test  as  to  whether  a  disclosure 

12.  Powers  Dry  Goods  Co.  v.  Harlin,  508,  45  S.  W.  519,  82  A.  S.  R.  596; 
68  Minn.  193,  71  N.  W.  16,  64  A.  Lachman  v.  Block,  47  La.  Ann.  505, 
S.  R.  460.  17  So.  153,  28  L.R.A.  255;  Brvant  v. 

13.  White  V.  Life  Ass'n  of  America,  Crosby,  36  Me.  562,  58  Am.  Dec.  767 ; 
63  Ala.  419,  35  Am.  Rep.  45.  Johnson  v.  Ivey,  4  Colo.  (Tenn.)  608, 

14.  Benton  County  Bank  v.  Bod-  94  Am.  Dec.  206;  Jungk  v.  Holbrook, 
dicker,  105  la.  548,  75  N.  W.  632,  15  Utah  198,  49  Pac.  305,  62  A.  S.  R. 
67  A.  S.  R.  310,  45  L.R.A.  321.  921 ;  Connecticut  Gen.  L.  Ins.  Co.  v. 

Note:  63  A.  S.  R.  333.  Chase,   72  Vt.   176,  47  Atl.  825,  53 

15.  Griswold  v.  Hazard,  141  U.  S.   L.R.A.  510. 

260,   11   S.   Ct.   972,   999,   35   U.   S.       Note:  63  A.  S.  R.  332  et  seq. 
(L.  ed.)  678;  Benton  County  Bank  v.       16.  White  v.  Life  Ass'n  of  America, 
Boddicker,  105  la.  548,  75  N.  W.  632,   63  Ala.  419,  35  Am.  Rep.  45;  Graves 
67  A.  S.  R.  310  and  note,  45  L.R.A.   v.  Lebanon  Nat.  Bank,  10  Bush  (Ky.) 
321;  Gano  v.  Farmers'  Bank,  103  Ky.   23,  19  Am.  Rep.  50;  Jungk  v.  Hol- 
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should  be  voluntarily  made  by  a  creditor  of  one  who  is  about  to 
become  a  surety  for  a  debt  is,  it  has  been  said,  whether  there  is  a 
contract  between  the  debtor  and  the  creditor  to  the  effect  that  the 
position  of  the  surety  shall  be  different  from  that  which  he  might 
expect.*'  Thus,  it  has  been  held  that  if  a  surety  signs  without  know- 
ing the  exact  amount,  but  supposing  it  was  for  the  purchase  price 
of  certain  goods,  and  the  creditor  knows  this  to  be  the  belief  of  the 
surety,  but  also  knows  that  the  amount  included  a  pre-existing  debt, 
his  failure  to  inform  the  surety  is  in  law  a  fraud  that  will  release 
the  surety  from  the  entire  contract.*®  Similarly,  if  a  person  is  asked 
to  become  a  surety  on  a  contract  for  one  firm  in  favor  of  another, 
and  thereafter  assents  and  becomes  such  surety,  and  it  subsequently 
appears  that  the  person  thus  asking  and  procuring  him  to  become 
such  surety  was  a  silent  partner  in  both  firms  and  interested  on  both 
sides  of  the  contract,  and  each  of  the  firms  had  notice  or  knowledge 
sufficient  to  put  them  on  inquiry  respecting  this  dual  relation  of  iheir 
silent  partner,  the  surety  is  released  on  the  ground  of  the  concealment 
from  him  of  facts  materially  affecting  the  contract  for  the  perform- 
ance of  which  he  became  surety.**  However,  while  the  rights  of  a 
surety  as  a  favored  debtor  are  especially  and  zealously  guarded,  both 
at  law  and  in  equity,  and  the  slightest  fraud  by  the  creditor  annuls 
it,  with  these  privileges  are  associated  certain  duties,  chief  of  which 
is  that  the  surety  must  take  care  himself  and  obtain  all  the  informa- 
tion essential  to  his  interest  which  lies  within  his  reach.-®  Hence, 
if  there  is  nothing  in  the  circumstances  to  indicate  that  a  surety 
is  being  misled  or  deceived,  or  that  he  is  entering  into  the  contract 
in  ignorance  of  facts  materially  affecting  its  risks,  the  creditor  is 
not  bound  to  seek  him  out,  or  without  being  applied  to,  communicate 
facts  within  his  knowledge,  but  in  such  cases  he  may  assume  that  the 
surety  has  obtained  information  for  his  guidance  from  other  sources^ 
or  that  he  has  chosen  to  assume  the  risks  of  the  undertaking  what- 
ever they  may  be.**  Unless  inquired  of  by  an  intended  surety,  there- 
fore, a  creditor  is  under  no  obligation  to  inform  him  of  matters 
affecting  the  credit  of  the  debtor,  or  of  any  circumstances  unconnected 
with  the  transaction  in  which  he  is  about  to  engage,  which  will 
render  his  position  more  hazardous,*  although  such  facts  would  prob- 

brook,  15  Utah  198,  49  Pac.  305,  62  20.  Crown  v.  Com.,  84  Va.  282,  4 

A.  S.  R.  921.  S.  E.  721,  10  A.  S.  R.  839. 

Note :  67  A.  S.  R.  319.  21.  Magee  v.  Manhattan  L.  Ins.  Co., 

17.  Jungk  V.  Holbrook,  15  Utah  198,  92  U.  S.  93,  23  U.  S.  (L.  ed.)  699. 
49  Pac.  305,  62  A.  S.  R.  921.  Note : '  63  A.  S.  R.  333. 

18.  Passnacht  v.  Emsing  Gagen  Co.,  1.  Magee  v.  Manhattan  L.  Ins.  Co., 
18  Ind.  App.  80,  46  N.  E.  45,  47  N.  E.  92  U.  S.  93,  23  U.  S.  (L.  ed.)  699; 
480,  63  A.  S.  R.  322.  Passnacht  v.  Emsing  Gagen  Co.,  18 

19.  Jungk  V.  Holbrook,  15  Utah  198,  Ind.  App.  80,  46  N.  E.  45,  47  N.  E. 
49  Pac.  305,  62  A.  S.  R.  921.  480,  63  A.  S.  R.  322;  Atlas  Bank  ▼. 

990 


21  R.  C.  L,  PRINCIPAL  AND  SURETY  §§  39,  40 

ably  have  a  decided  influence  on  the  surety  in  entering  into  or  de- 
clining to  enter  into  his  contract  of  suretyship.^ 

39.  Materiality  of  Misrepresentation  or  Concealment. — ^It  is  difii- 
cult  to  determine  what  will  constitute  a  material  part  of  a  transaction, 
in  relation  to  which  misrepresentation  or  concealment  will  be  deemed 
fraudulent.  Besides  the  different  circumstances  of  the  various  transac- 
tions, the  making  or  not  making  of  inquiries  by  the  surety,  and 
the  ignorance  of  the  creditor,  there  is  much  to  vary  the  decisions, 
and  prevent  them  from  determining  general  rules  as  to  what  are  such 
material  facts  as  to  void  the  contract  of  a  surety.  It  may  be  said, 
however,  that  to  be  material,  a  fact  or  circumstance  must  affect 
immediately  the  liability  of  the  surety  and  bear  directly  on  the  par- 
ticular transaction  to  which  the  suretyship  attaches.*  There  are  many 
facts  and  circumstances  which  may  indirectly  affect  the  liability  of 
the  surety,  such  as  the  skill  or  the  want  of  it,  the  industry  or  indolence, 
the  care  or  negligence,  the  wealth  or  poverty,  of  the  party  for  whose 
faithfulness  or  responsibility  a  surety  is  sought,  but  such  facts  and 
circumstances  are  too  remote  to  constitute  elements  to  be  deemed 
material  in  transactions  of  this  kind,  unless  they  are  made  such  by 
particular  inquiry  and  distinct  representation,  the  effects  which  result 
from  such  personal  qualities  being  matters  for  which  the  surety  ordi- 
narily assumes  the  responsibility.* 

40.  Prior  Defalcations  or  Delinquencies  of  Principal  in  Fidelity 
Bond. — ^There  is  some  conflict  of  authority  as  to  the  extent  of  the 
obligation  of  one  who  takes  security  for  the  faithful  discharge  of 
duty  by  one  who  enters  his  employment  to  inform  the  surety  of 
any  facts  within  his  knowledge  illustrative  of  the  unfitness  of  the 
employee,  resulting  from  habits  or  delinquencies,  and  as  to  the  effect 
of  the  failure  to  give  such  information.  The  fact  that  "security  is 
required  of  itself  would  seem  to  be  a  sufficient  notification  to  one 
proposing  to  become  surety  that  the  obligee  is  not  willing  to  trust  solely 
to  the  skill,  diligence,  or  honesty  of  the  person  of  whom  security  is 
required,  and  it  seems  that  to  avoid  a  bond  on  the  ground  that  the 
surety  was  not  informed  of  facts  known  to  the  obligee,  it  should  be 
shown  that  there  was  a  fraudulent  concealment  or  withholding  of  facts 
material  for  the  surety  to  know.*  It  may  be  laid  down  as  a  general 
rule,  supported  by  all  the  authorities,  that,  where  a  private  employer 
requires  his  employee  to  furnish  a  fidelity  bond  and  takes  active  steps 
to  secure  it,  or  the  intended  sureties  make  inquiries  of  him;  or,  if 
he  or  someone  representing  him  is  present  when  the  bond  is  signed, 
it  is  his  duty  to  disclose  to  the  sureties  any  prior  defalcations  of  the 

Brownell,  9  R.  I.  168,  11  Am.  Rep.  erally.  Fraud  and  Deceit,  vol.  12,  p. 

231.  297  et  aeq. 

2.  Lacbman  v.  Block,  47  La.  Ann.  4.  Note:  63  A.  S.  R.  334. 
505,  17  So.  153,  28  L.R.A.  255.  6.  Note:  63  A.  S.  R.  333,  334. 

3.  Note:  63  A.  S.  R.  334.    See  gen- 
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employee  within  his  knowledge.®  But,  as  to  the  duty  of  such  obligee 
voluntarily  to  disclose  such  defalcations,  where  the  employee  himself 
secures  the  sureties,  and  no  inquiry  is  made  by  them  of  the  obligee, 
and  no  opportunity  is  given  the  latter  to  disclose  his  knowledge  of 
the  employee's  delinquencies,  the  authorities  are  conflicting.  Some 
cases  lay  down  the  rule  that  the  sureties  are  not  discharged  by  a  mere 
passive  nondisclosure  on  the  part  of  the  obligee; '  while  others  seem 
to  impose  on  the  obligee  the  absolute  duty  of  disclosing  all  Drior 
defalcations  of  his  employee  that  have  come  to  his  knowledge, 
although  there  was  no  inquiry  on  that  subject,  and  the  bond  purported 
to  cover  past,  as  well  as  future,  obligations.®  The  last  mentioned 
class  of  cases,  however,  is  not  numerous,  while  in  many  of  the  cases 
in  which  the  sureties  have  been  held  to  be  discharged  by  reason  of 
the  obligee's  concealment  of  the  prior  defalcations  of  the  principal 
the  obligee  was  shown  to  have  himself  been  active  in  securing  the  bond,, 
or  to  have  been  given  an  opportunity  to  disclose  such  circumstances.* 
Moreover,  in  such  cases,  as  in  the  decisions  generally,  it  has  been 
admitted  that  if  the  facts  show  merely  that  the  principal  has  been 
guilty  of  acts  not  evidencing  moral  delinquency,  and  utter  unfitness 
for  trust,  but  such  as  are  consistent  with  honesty,  and  may  only 
tend  to  show  that  the  person  is  negligent,  dilatory,  or  unskilled,  it 
is  not  the  duty  of  the  obligee  unasked  to  give  the  surety  information 
of  such  known  facts.^®    As  to  official  bonds — that  is,  bonds  given  by 

6.  Note:    12   L.R.A.(N.S.)    247   et   2  K.  B.  (Eng.)  72,  Ann.  Cas.  1912D 
seq.  1280  and  note. 

7.  Roper  v.   Sangamon  Lodge  No.       Note:  63  A.  S.  R.  335. 

6,  91  111.  518,  33  Am.  Rep.  60  (in  9.  Connecticut  Gen.  L.  Ins.  Co.  v. 
this  case,  however,  it  was  suggested  Chase,  72  Vt.  176,  47  Atl.  825,  53 
that  the  sources  of  information  were  L.R.A.  510.  See  also  Magee  v.  Man- 
as accessible  to  the  sureties  as  to  the  hattan  L.  Ins.  Co.,  92  U.  S.  93,  23 
obligees) ;  Lachman  v.  Block,  47  La.  U.  S.  (L.  ed.)  699,  wherein  the  court 
Ann.  505,  17  So.  153,  28  L.R.A.  255.  refused  to  hold  the  sureties  discharged 
Note:  11  Ann.  Cas.  1031.  from  liability  on  a  fidelity  bond  be- 
This  rule  also  finds  support  in  Home  cause  of  the  nondisclosure  by  the 
Ins.  Co.  V.  Hohvay,  55  la.  571,  8  N.  W.  obligee  of  the  prior  defalcations  of  the 
457,  39  Am.  Rep.  179,  although  in  principal,  where  their  plea  failed  to 
that  case  the  sureties  were  held  liable  aver  that  there  was  any  opportunity 
because  the  delinquencies  of  the  prin-  to  make  disclosure  on  the  part  of  the 
cipals,  occurring  before  the  execution  obligee,  or  any  inquiry  by  the  sureties, 
of  the  bond,  were  not  of  a  criminal  or  that  the  obligee  was  aware  that  the 
nature.  sureties  were  ignorant  of  such  defal- 

8.  Hudson  v.  Mills,  185  Mass.  582,  cations. 

71  N.  W.  63, 102  A.  S.  R.  370;  Capital  10.  Charlotte,  etc.,  R.  Co.  v.  Gow, 
F.  Ins.  Co.  V.  Watson,  76  Minn.  387,  59  Ga.  «85,  27  Am.  Rep.  403;  Hebert 
79  N.  W.  601,  77  A.  S.  R.  657;  ne})ert  v.  Lee,  118  Tenn.  133,  101  S.  W.  175, 
V.  Lee,  118  Tenn.  133,  101  S.  W.  175,  121  A.  S.  R.  989,  11  Ann.  Cas.  1029 
.121  A.  S.  R.  989,  11  Ann.  Cas.  1029,  and  note,  12  L.R.A. (N.S.)  247  and 
12  L.RA.(N.S.)  247  and  note;  London  note. 
Gen.  Omnibus  Co.  v.  HoUoway,  [1912]        Note:  63  A.  S.  R.  334. 
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public  officers — the  rule  is  almost  universally  laid  down  to  be  that  no 
concealment  of  the  principal's  prior  defalcations,  on  the  part  of  those 
who  are  charged  with  the  duty  of  accepting  and  approving  such  bonds, 
will  operate  to  discharge  the  sureties.  ^^ 

41.  Financial  Condition  of  Principal. — The  few  decisions  that  can 
be  found  on  the  question  are  practically  unanimous  in  concluding 
that  there  is  no  duty  on  the  obligee,  unsolicited,  to  communicate  to 
an  intended  surety  the  fact  of  the  principal's  insolvency.*^  Simi- 
larly it  has  been  held  that  one  who,  as  accommodation  maker,  exe- 
cutes a  note  in  renewal  of  a  previous  note  on  which  he  is  liable  in 
like  capacity  is  not  relieved  from  liability  by  the  failure  of  the 
payee  or  his  agent  to  inform  such  maker  of  a  change  in  the  financial 
condition  of  the  original  principal  maker.*'  In  all  such  cases,  the 
courts  hold,  the  creditor  may  suppose  that  the  proposed  surety  is 
as  well  advised  of  the  pecuniary  condition  of  the  principal  as  he 
is  himself,  and,  knowing  his  condition,  is  willing  to  help  him  by 
becoming  his  surety.**  Undoubtedly,  however,  if  a  proposed  surety 
should  *apply  to  the  creditor  for  information  as  to  the  responsibility 
or  solvency  of  the  principal,  it  would  be  the  duty  of  the  creditor  to 
give  him  all  the  information  he  possessed  on  that  subject,  and,  if  he 
should  make  false  statements  in  reply,  or  withhold  any  fact  within 
his  knowledge,  material  to  the  risk  to  be  assumed  by  the  surety,  the 
latter  would  not  be  bound,  or  at  least  he  would  be  discharged  to  the 
extent  to  which  he  had  suffered  as  a  result  of  such  misstatements 
or  nondisclosures.** 

42.  Negligence  of  Creditor  or  Obligee. — ^It  appears  to  be  generally 
recognized  that  where  sureties  in  a  bond  guarantee  the  good  conduct 
and  faithfulness  of  the  principal  in  the  discharge  of  She  duties  of 
his  position  or  office,  they  shall  not  in  equity  and  good  conscience 
be  exempt  from  liability  for  his  misconduct  and  peculations  because 
of  the  negligence  of  the  obligee  in  failing  to  make  frequent  examina- 
tions of  the  principal's  accounts,  or  otherwise  to  watch  generally 
over  its  concerns.**    The  covenant  of  the  sureties  is  unconditional, 

11.  Pickering  v.  Day,  3  Houst.  Johnson,  133  Mich.  700,  95  N.  W.  975, 
(Del.)  474,  85  Am.  Dec.  291;  Roper   103  A.  S.  R.  468. 

V.  Sangamon  Lodge  No.  6,  91  111.  518,       14.  Note:  14  L.R.A.(N.S.)   377.     • 
33  Am.  Rep.  60  and  note;  Independ-       16.  Benton    County    Sav.    Bank    v. 
ent  School  Dist.  v.  Hubbard,  110  la.  Boddicker,  105  la.  548,  75  N.  W.  632, 
58,  81  N.  W.  241,  80  A.  S.  R.  271.   67  A.  S.  R.  310,  45  L.R.AI  321. 

Notes:  63  A.  S.  R.  335;  12  L.R.A.       Note:  14  L.R.A.(N.S.)  377. 
(N.S.)   253.  16.  United  States  v.  Khrkpatrick,  9 

See  Public  Oppicebs.  Wheat.  720,  6  U.  S.  (L.  ed.)  199;  Unit- 

12.  Sebald  v.  Citizens'  Deposit  Bank,  ed  States  v.  Vanzandt,  11  Wheat.  184, 
1Q5  S.  W.  130,  31  Ky.  L.  Rep.  1244,  6  U.  S.  (L.  ed.)  448;  Dox  v.  Post- 
14  L.R.A.(N.S.)  376  and  note.  master-Gen.,  1  Pet.  318,  7  U.  S.   (L. 

Note:  63  A.  S.  R.  332,  338.  ed.)    160;  Smith  v.  United  States,  5 

13.  Hancock    First    Nat.    Bank    ▼.    Pet.  292,  8  U.  S.  (L.  ed.)  130;  United 

R.  C.  L.  Vol.  XXL— 63.  993 
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and  no  failure  of  duty  on  the  part  of  the  creditor  or  obligee  short  at 
least  of  actual  fraud  or  bad  faith  can  be  deemed  sufficient  to  exonerate 
them  from  its  performance.^'  Nor  does  the  failure  of  certain  officials 
to  exact  settlements  of  the  principal  in  an  official  bond  at  the  times 
prescribed  by  law  release  the  sureties  thereon.^®  Where,  however,  the 
covenant  of  the  surety  is  not  unconditional  and  there  exists  an  agree- 
ment that  monthly  examinations  of  the  principal's  books  shall  be 
made,  since  such  requisement,  if  a  condition  at  all,  is  a  condition 
subsequent  rather  than  precedent,  the  burden  is  on  the  surety  in 
an  action  on  the  bond  to  plead  and  prove  a  breach.** 

43.  Effect  of  Mistake;  Reforming  Instrument. — Equity  will  not 
extend  the  liability  of  sureties  beyond  the  clear  intent  and  import 
of  their  contract;  but  if  to  such  an  extent  they  cannot  at  law  be  held 
liable,  by  reason  of  fraud,  accident,  or  mistake,  equity,  to  prevent 
a  failure  of  justice,  will  interfere  and  enforce  their  contract  according 
to  its  obvious  meaning  and  design.*®     Thus,  a  written  instrument 

States  V.  Boyd,  15  Pet.  187,  10  U.  S.  17.  McMuHen  v.  Winfleld  Bldg.,  etc., 

(L.  ed.)  706;  United  States  v.  Buchan-  Ass'n,  64  Kan.  298,  67  Pac.  892,  91 

an,  8  How.  83,  12  U.  S.  (L.  ed.)  997;  A.  S.  R.  J236,  56  L.R.A.  924;  Graves 

Gibbons  v.  United  States,  8  Wall.  269,  v.  Lebanon  Nat.  Bank,  10  Bush  (Ky.) 

19  U.  S.  (L.  ed.)  453;  Jones  v.  United  23,  19  Am.  Rep.  50. 

States,  18  Wall.  662,  21  U.  S.  (L.  ed.)  18.  United  States  v.  Kirkpatrick,  9 

867;  Ryan  v.  United  States,  19  Wall.  Wheat.  (U.  S.)  720,  6  U.  S.  (L.  ed.) 

514,  22  U.  S.   (L.  ed.)   172;  Hart  v.  199;   Crown  v.  Com.,  84  Va.  282,  4 

United  States,  95  U.  S.  316,  24  U.  S.  S.  E.  721,  10  A.  S.  R.  839.    See  Pub- 

(L.  ed.)  479;  Mintum  v.  United  States,  Lie  Officers. 

106  U.  S.  437,  1  S.  Ct.  402,  27  U.  S.  19.  Title  Guaranty,  etc.,  Co.  v.  Nich- 

(L.  ed.)  208;  lieberman  v.  Wilmington  ols,  224  U.  S.  346,  32  S.  Ct.  475,  56  U. 

First  Nat.  Bank,  2  Penn.  (Del.)  416,  S.  (L.  ed.)  795. 

45  Atl.  901,  82  A.  S.  R.  414,  48  L.R.A.  20.  Brooks  v.  Brooke,  12  Gill  &  J. 

514;  Mutual  Loan,  etc.,  Ass'n  v.  Price,  (Md.)  306,  38  Am.  Dec.  310;  Ludlow 

16  Fla.  204,  26  Am.  Rep.  703;  Ander-  v.  Simond,  2  Caines  Cas.   (N.  Y.)   1, 

son  V.  Blair,  121  Ga.  120,  48  S.  E.  951,  2  Am.  Dec.  291.    Compare  McMicken 

2  Ann.  Cas.  165  and  note;  McMullen  v.  Webb,  6  How.  292, 12  U.  S.  (L.  ed.) 

v.  Winfield  Bldg.,  etc.,  Ass'n,  64  Kan.  443,  wherein  it  is  said:     "As  against 

298,  67  Pac.  892,  91  A.   S.  R.  236,  a  surety,  neither  a  court  of  law  nor  a 

56  L.R.A.  924;  State  v.  United  States  court  of  equity  will  lend  its  aid  to 

Fidelity,  etc.,  Co.,  81  Kan.  660,  106  affect  him  beyond  the  plain  and  neces- 

Pac.  1040,  26  L.R.A.  (N.S.)   865  and  sary  import  of  his  undertaking.    Equi- 

note;  State  v.  Powell,  40  La.  Ann.  234,  ty  will  not,  as  against  him,  assist  in 

4  So.  46,  8  A.  S.  R.  522;  Hudson  v.  completing  an  imperfect  or  defective 

Miles,  185  Mass.  582,  71  N.  £.   63,  instrument;  much  less  will  it  add  a 

102  A.  S.  R.  370;  Chew  v.  Ellingwood,  new  term  or  condition  to  what  he  has 

S6  Mo.  260,  56  Am.  Rep.  429;  Bush  stipulated.     He  must  be  permitted  to 

V.  Johnson  Countv,  48  Neb.  1,  66  N.  remain  in   precisely  the  situation   in 

W.  1023,  58  A.  S*^.  R.  673,  32  L.R.A.  which  he  has  placed  himself;  and  it  is 

223;  German  American  Bank  v.  Auth,  no  justification  or  excuse  with  another, 

87   Pa.    St.   419,   30  Am.   Rep.   374;  for  attempting  to  change  his  situation, 

Atlas  Bank  v.  Brownell,  9  R.  I.  168,  to  allege  or  show  that  he  would   be 

11  Am.  Rep.  231.    See  Banks,  vol.  3,  benefited  by  such  change.     He  is  said 

pp.  486,  487.  to  possess  an  interest  in  the  letter  of 
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which  by  a  mutual  mistake  of  the  parties  fails  to  express  the  real 
purpose  of  their  agreement  may  be  reformed,  and  then  enforced 
against  a  surety.^  So,  a  bond  may  be  corrected,  as  against  sureties,  by 
adding  seals  to  their  signatures,  omitted  by  mistake,  and  should  be  so 
corrected  where  its  recitals  show  that  it  was  the  intent  of  the  parties 
that  it  should  be  sealed  and  made  sufficient.*  The  mistake  of  a  surety 
as  to  the  legal  effect  of  his  obligation  is,  however,  no  reason  for 
relieving  him  of  liability.*  Likewise,  where  a  surety  executed  a  new 
note  in  consideration  of  the  surrender  of  an  old  one  on  which  he 
was  surety,  in  ignorance  of  the  fact  that  in  law  he  had  legally  been 
released  from  liability  on  the  old  note  by  the  action  of  the  insolvent 
principal,  although  both  parties  knew  all  the  facts,  it  was  held  that 
he  was  bound  by  the  new  note.*  It  has  been  decided  that  a  surety 
who  signs  a  bond  in  ignorance  of  the  fact  that  the  other  sureties 
thereon  have  been  released  by  the  erasure  of  the  ncone  of  a  surety  can- 
not be  held  liable  on  the  bond,  as  he  did  not  intend  to  become  the  sole 
surety.* 

44.  PrincipaFs  Incapacity  to  Contract. — ^It  is  well  settled  that, 
while  the  genergd  rule  prevails  that  a  discharge  of  a  principal  releases 
his  surety ,•  there  are  some  circumstances  under  which,  notwithstand- 
ing the  discharge  of  the  principal,  the  debt  remains,  and  its  burden 
must  be  assumed  by  the  surety.'  Thus,  where  one  becomes  a  surety 
for  the  performance  of  a  promise  made  by  a  person  incompetent  to 
contract,  his  contract  is  not  purely  accessorial,  nor  is  his  liability 
necessarily  ascertained  by  determining  whether  the  principal 
can  be  made  liable.  Fraud,  deceit  in  inducing  the  principal  to 
make  his  promise,  or  the  illegality  thereof,  all  of  which  would  release 
the  principal,  would  release  the  surety,  as  these  affect  the  character 
of  the  debt ;  ®  but  the  principal's  incapacity  to  make  a  legal  contract, 
if  understood  by  the  parties,  is  the  very  defense  on  the  part  of  the 
principal  against  which  the  surety  assures  the  promisee.*  That  a 
surety. is  not  relieved  from  liability  because  the  principal  is  a  married 

his  contract.'*     And  see  Equity,  vol.  6.  See  infra,  par.  107. 

10,  p.  288  et  seq.  7.  Gates  v.  Tebbetts,  83  Neb.  673, 

1.  Neininger  v.  State,  50  Ohio  St.  119  N.  W.  1120,  17  Ann.  Gas.  1183 
394,  34  N.  E.  633,  40  A.  S.  R.  674.  and  note,  20  L.R.A.(N.S.)    1000  and 

Note :  38  A.  S.  R.  711.  note ;    Hicks    v.    Randolph,    3    Baxt. 

And  see  Reformation  op  Instru-  (Tenn.)    352,  27  Am.  Rep.  760;   St. 

MENTS.  Albans  Bank  v.  Dillon,  30  Vt.  122,  73 

2.  Note :  65  A.  S.  R.  521.  Am.  Dec.  295  and  note. 

3.  Note:  38  A.  S.  R.  710,  711.  See  8.  Notes:  73  Am.  Dec.  298;  17  Ann. 
Equity,  vol.  10,  p.  304  et  seq.  Cas.  1184.     See  supra,  par.  37,  38; 

4.  Churchill  v.  Bradley,  58  Vt.  403,  and  see  also  next  succeeding  para- 
6  Atl.  189,  56  Am.  Rep.  563.  graph. 

5.  State  V.  McGonigle,  101  Mo.  353,  9.  Winn  v.  Sandford,  145  Mass.  302, 
13  S.  W.  758,  20  A.  S.  R.  609,  8  L.R.A.  14  N.  E.  119, 1  A.  S.  R.  461.  ^ 
735.  Note :  17  Ann.  Cas.  1185. 
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• 

woman  has  been  held  in  a  number  of  cases.^®  The  same  rule  prevails 
where  the  principal  is  an  infant/^  or  insane  person.^^  But  where 
an  infant,  on  attaining  his  majority,  disaffirms  the  contract,  and  re- 
turns the  property  for  which  his  note  has  been  given,  the  sureties 
thereon  cannot  be  held  liable.**  For  the  same  reasons  that  make  a 
surety  for  an  idiot,  infant  or  feme  covert  liable  although  the  prin- 
cipal may  not  be,  it  has  been  held  that  a  surety  for  a  corporation  in 
a  transaction  where  the  corporation  has  not  the  power  to  contract 
may  be  liable  when  the  corporation  is  not,  that  is,  the  surety  will  not 
be  permitted  to  assert  that  the  obligation  is  invalid  on  the  ground 
that  it  was  issued  by  the  corporation  for  a  purpose  not  authorized  by 
its  charter,  as  the  contract  of  the  surety  imports  an  agreement  or 
undertaking  that  his  principal  was  competent  to  contract  and  that  the 
instrument  is  a  binding  obligation  upon  it.**  So,  although  a  statute 
declares  that  the  total  liability  of  a  corporation  to  anyone  for  moneys 
borrowed  shall  not  exceed  twenty  per  cent  of  the  capital  stock,  a 
surety  for  the  payment  of  debts  existing  and  to  be  incurred  in  favoi* 
of  the  corporation  cannot  escape  liability  on  the  ground  that  the 
debts  for  which  he  has  become  answerable  aggregate  more  than  such 
twenty  per  cent.*^  It  has  been  held,  however,  that  a  surety  for  the 
fidelity  of  one  as  agent  for  a  corporation  is  only  liable  for  such  acts 
as  the  corporation,  by  its  charter,  might  lawfully  require  its  agent 
to  perform.**  Also,  where  the  principal  is  not  merely  incapacitated 
to  enter  into  the  contract,  but  is  forbidden  to  do  so  by  positive  law, 
the  surety  is  not  bound.*' 

45.  Illegality  of  Consideration;  Invalidity  of  Original  Contract. — 
In  accordance  with  general  principles  of  contract  law  any  illegality 

10.  Davis  V.  Statts,  43  Ind.  103,  13  Am.  Rep.  48. 

Am.  Rep.  382;  Winn  v.  Sanford,  145  Note:  17  Ann.  Gas.  1186. 

Mass.  302,  14  N.  E.  119,  1  A.  S.  R.  13.  Evants  v.  Taylor,  18  N.  M.  371, 

461;    Palmer    v.     Oakley,    2    Doug.  137  Pac.  683,  60  L.R.A.(N.S.)  1113. 

(Mich.)   433,  47  Am.  Dec.  41;  Gates  Note:  20  L.R.A.(N.S.)   1001. 

V.  Tebbetts,  83  Neb.  573,  119  N.  W.  14.  Minneapolis  Fire,  etc.,  Mut.  Ins. 

1120,  17  Ann.  Gas.  1183  and  note,  20  Go.  v.  Norman,  74  Ark.  190,  85  S.  W. 

L.R.A.(N.S.)   1000  and  note;  Smyley  229, 109  A.  S.  R.  74,  4  Ann.  Gas.  1045 ; 

v.  Head,  2  Rich.  L.   (S.  G.)   690,  45  Gist  v.  Drakeley,  2  Gill  (Md.)  426,  41 

Am.  Dec.  750;  Hicks  v.  Randolph,  3  Am.  Dec.  426;  Backus  v.   Feeks,  71 

Baxt.  (Tenn.)  352,  27  Am.  Rep.  760;  Wash.   508,  129   Pac.   86,   Ann.   Gas. 

St.  Albans  Bank  v.  Dillon,  30  Vt.  122,  1914G  553   (discussed  not  decided.) 

73  Am.  Dec.  295  and  note.    See  Hus-  Notes :  73  Am.  Dec.  298 ;  17  Ann. 

BAND  AND  WiFE,  vol.  13,  p.  1360.  Gas.  1186. 

11.  Smyley  v.  Head,  2  Rich.  L.  (S.  16.  Benton  Gounty  Bankv.  Boddiek- 
C.)  590,  45  Am.  Dec.  750;  Knaggs  v.  er,  105  la.  548,  75  N.  W.  632,  67  A. 
Green,  48  Wis.  601,  4  N.  W.  760,  33  S.  R.  310,  45  L.R.A.  321. 

Am.  Rep.  838.  16.  Blair  v.  Perpetual  Ins.  Go.,  10 

Notes :   73  Am.  Dec.  297,  298 ;   20  Mo.  559,  47  Am.  Dec.  129. 

L.R.A.(N.S.)  1000;  17  Ann.  Gas.  1186.  17.  Note:  17  Ann.  Gas.  1186. 

12.  Adler  v.  State,  35  Ark.  517,  37 
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in  the  consideration  on  which  the  contract  of  a  surety  is  based  or 
anything  which  tends  to  make  void  the  original  contract  on  which 
the  suretyship  obligation  is  founded  will  relieve  the  surety  from  lia- 
bility thereon.^®  Thus,  an.  obligation  given  by  a  surety  to  prevent  the 
prosecution  of  his  principal  for  defalcation  is  void,  the  consideration 
being  illegal.*'  And  generally,  if  the  consideration  of  a  bond  was 
the  compounding  of  a  felony,  there  can  be  no  recovery  against  the 
sureties  thereon.*^  However,  as  an  embezzler  is  imder  a  legal  and 
moral  obligation  to  repay  the  person  whose  money  he  has  wrongfully 
taken,  it  is  neither  unlawful  nor  against  public  policy  for  him  vol- 
untarily to  give  a  bond  with  sureties  as  security  for  its  return.  And 
the  sureties  on  such  a  bond  can  avoid  it  only  by  showing  that  it 
was  given  for  an  unlawful  purpose,  or  that  its  execution  was  obtained 
by  unlawful  means.^  No  action  can  be  maintained  on  a  bond  executed 
with  sureties  at  the  time  of  a  lease  and  conditioned  for  the  payment 
of  the  rent  reserved  where,  although  the  lease  was  innocent  in 
itself,  at  the  time  of  its  execution  and  delivery,  both  the  lessor  and 
the  lessees  understood  and  expected  that  intoxicating  liquor  would 
be  sold  on  the  leased  premises  in  violation  of  law,  and  it  was  so  sold, 
to  the  knowledge  of  the  lessor.^  On  the  other  hand,  the  failure  of 
a  creditor  to  brand  barrels  or  casks  in  which  liquors  are  sold,  as  com- 
manded by  a  statute  providing  a  penalty  for  failure  to  do  so,  but 
not  prohibiting  the  prosecution  of  business  when  its  provisions  are 
not  complied  with,  is  no  defense  to  sureties  on  a  bond  given  to  secure 
the  payment  of  the  purchase  price  of  such  liquors.*  No  action  can  be 
maintained  against  sureties  on  a  contract  which  was  void  because 
made  by  a  foreign  corporation  which  had  not  complied  with  the 
statutory  provisions  governing  its  right  to  do  business  within  the 
state  at  the  time  the  contract  was  made.* 

46.  Principars  or  Cosurety's  Name  Forged  or  Signed  without 
Authority. — In  a  few  cases  it  has  been  held  that  where  at  the  time  a 
surety  signs  a  bond  there  are  other  names  of  sureties  signed  to  it 
which  are  in  fact  forged,  he  is  not  liable,  unless  he  knew  that  the 
signatures  were  forged,  the  theory  being  that  the  contract  is  not 
the  one  that  he  intended  to  sign,  and  that  the  appearance  of  the 

18.  See  Contracts,  vol.  6,  pp.  681,   Atl.  346,  76  A.  S.  R.  767. 

682,  692  et  seq.  3.  Phoenix    Brewing    Co.    v.    Rum- 

19.  United  States  Fidelity,  etc.,  Co.  barger,  181  Pa.  251,  37  Atl.  340,  69 
v.  Charles,  131  Ala.  658,  31  So.  558,  57   A.  S.  R.  647. 

L.R.A.  212.    See  also  Contracts,  vol.  4.  McCanna,   etc.,    Co.  'v.   Citizens' 

6,  pp.  760-761.  Trust,  etc.,  Co.,  76  Fed.  420,  39  U.  S. 

20.  Fountain  v.  Bigham,  235  Pa.  St.  App.  332,  24  C.  C.  A.  11,  35  L.R.A. 
35,  84  Atl.  131,  Ann.  Cas.  1913D  1185,  236 ;    Pittsburg   Constr.    Co.   v.   West 

1.  Portner  v.  Kirscliner,  169  Pa.  St.  Side  Belt  R.  Co.,  154  Fed.  929,  83  C.  C. 
472,  32  Atl.  442,  47  A.  S.  R.  925.  See  A.  501,  11  L.R.A.(N.S.)  1145.  See 
also  Contracts,  vol.  6,  p.  6.  Foreign  Corporations,  vol.  12,  p.  79 

2.  Mound  V.  Barker,  71  Vt.  253,  44  et  seq. 
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forged  signature  on  the  bond  is  sufficient  to  put  the  obligee  on 
inquiry.*  The  general  rule,  however,  appears  to  be  that  a  surety 
who  signs  an  obligation  after  the  names  of  others  admits  the  genuine- 
ness of  those  signatures  and  if  the  principaFs  or  the  cosureties'  names 
are  forged  without  his  knowledge  and  without  the  complicity  of  the 
holder,  it  is  no  defense  to  the  surety  that  he  believed  such  signatures 
were  genuine.*  The  basis  of  such  responsibility  depends,  however^ 
on  the  fact  that  the  obligee  has  acted  in  good  faith,  that  there  was 
nothing  on  the  paper  to  indicate  the  character  of  the  prior  signatmres, 
and  that  in  such  case  neither  the  obligee  nor  the  obligor  stands  rela- 
tively in  the  position  to  say  that  he  was  misled  or  deceived  by  the  other, 
and  that  there  is  no  reason  for  discharging  the  surety  and  giving 
the  obligee  nothing.'  A  surety  on  a  not6  cannot  defeat  payment  to 
the  payee  on  the  ground  that  he  was  defrauded  into  signing  by  the 
false  representation  that  the  purported  signature  of  another  surety 
was  genuine  and  that  others  would  be  secured  before  the  note  was 
delivered,  under  the  provisions  of  the  negotiable  instruments  act  that 
a  holder  in  due  course  is  one  who  had  no  notice  of  infirmitv  at  the 
time  the  paper  was  negotiated  to  him,  and  making  the  note  subject 
to  defenses  in  the  hands  of  a  holder  other  than  in  due  course,  since 
the  statute  will  not  be  construed  as  excluding  a  payee  from  the  status 
of  holder  in  due  course.®  The  weight  of  authority  seems  also  to 
require  a  surety  to  see  to  the  genuineness  of  subsequent  signatures, 
and  to  hold  him  liable  notwithstanding  the  forgery  of  such  a  signa- 
ture.* But  where  a  surety  signed  a  bond  on  the  condition  that  a 
certain  other  person  should  also  be  procured  as  surety,  and  such  per- 
son's signature  was  not  obtained,  but  his  name  was  forged  to  the 
instrument,  the  bond  was  held  void  as  to  the  surety  signing  it  con- 
ditionally.^® Also,  if  sureties  sign  an  obligation  purporting  to  be 
executed  for  their  principal  by  an  agent,  they  are  not  bound  thereby 
if  the  agent  acted  without  authority,  unless  they  had  knowledge  of 

5.  Seeley  v.  People,  27  111.  173,  81       Notes:  81  Am.  Dec.  225,  226;  8  A.  S. 
Am.  Dec.  224,  overruled,  however,  by   R.  246;  90  A.  S.  R.  204. 

Stem  V.  People,  102  111.  540.  See  Bills  and  Notes,  vol.  3,  p.  1003. 

Notes :  28  Am.  Dec.  679,  680 ;  81  Am.  7.  Helms  v.  Wayne  Agricultural  Co., 

Dec.  225 ;  90  A.  S.  R.  204.  73  Ind.  325,  38  Am.  Rep.  147. 

6.  Ex  Parte  Goldberg,  191  Ala.  356,  Note:  8  A.  S.  R.  246,  247. 

67  So.  839,  L.R. A.1915F  1157 ;  Mathis       8.  Ex  parte  Goldberg,  191  Ala.  356, 

V.  Morgan,^  72  Ga.  517,  53  Am.  Rep.  67  So.  839,  L.R.A.1915F  1157.    As  to 

847 ;  Helms V.  Wayne  Agricultural  Co.,  what  constitutes  holding  in  due  course 

73  Ind.  325,  38  Am.  Rep.  147;  Wheeler  generally,  see  Bills  and  Notes,  vol. 

V.  Trader's  Deposit  Bank,  107  Ky.  653,  3,  p.  1031  et  seq. 

55  S.  W.  552,  49  L.R.A.  315  and  note;       9.  Note:  49  L.R.A.  316,  318. 

State  V.  Baker,  64  Mo.  167,  27  Am.       10.  Linn  County  v.  Farris,  52  Mo. 

Rep.  214;  Lombard  v.  Mayberry,  24  75,  14  Am.  Rep.  389.    See  also  supra. 

Neb.  674,  40. N.  W.  271,  8  A.  S.  R.  par.  20,  21. 

234  and  note. 
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his  want  of  authority,  nor  is  it  sufficient  that  they  had  reasonable 
cause  to  know  of  the  absence  of  such  authority.^* 

47.  Estoppel. — The  sureties  can  ordinarily  make  no  defense  that 
could  not  be  made  by  their  principal.  The  measure  of  his  respon- 
sibility is  the  measure  of  theirs,  and  any  act  of  the  principal  which 
estops  him  from  setting  up  a  defense  personal  to  himself  operates 
equally  against  his  surety.^*  As  a  general  proposition  sureties  are 
estopped  to  deny  the  facts  recited  in  the  obligations  signed  by  them 
whether  they  are  in  fact  true  or  false,  the  principle  being  that  as 
they  have  once  solemnly  alleged  the  existence  of  such  facts  they 
cannot  subsequently  be  heard  to  deny  it.*'  Especially  true  is  this 
where  the  principal  has  enjoyed  the  benefits  intended  to  be  secured- 
by  the  bond.**  An  officer  and  the  sureties  on  his  official  bond  are 
estopped  by  the  recitals  in  the  bond,  and  cannot  deny  the  validity 
of  his  appointment  or  election,  or  the  regularity  of  his  bond.**  The 
filing  of  a  claim  and  the  giving  of  a  forthcoming  bond  estop  a 
claimant  and  the  surety  on  his  bond  from  denying  the  completene&s 
and  sufficiency  of  the  seizure  of  the  property  made  by  the  levying 
officer.**  A  surety  on  a  note  or  other  obligation  is  not  estopped  to 
set  up  a  defense  to  an  action  thereon  by  requesting  the  holder  or 
obligee  to  bring  the  action  and  attach  the  maker's  property  in  order 
that  the  surety  might  be  saved  from  loss.*'  Similarly,  it  has  been  held 
that  the  filing  by  a  surety  on  a  note  of  a  claim  against  his  principal's 
bankrupt  estate  for  a  sum  due  him,  and  the  collection  of  a  pro  rata 
thereon,  and  its  deposit  by  his  attorney  in  the  bank  holding  the 
note,  to  be  applied  thereon  under  the  mistaken  belief  that  the  surety 
was  still  liable  will  not,  however,  estop  him  from  setting  up  his  release 
by  extension  of  time  to  the  principal  on  the  paper.*^ 

48.  Duress. — ^As  in  the  case  of  contracts  generally  the  undertaking 
of  a  surety  obtained  by  duress  or  acts  of  coercion  or  intimidation 
may  be  invalidated.     Under  such  circumstances,  the  party  coerced 

11.  Dole  Bros.  Co.  v.  Cosmopolitan  ver  v.  Warren,  124  Ga.  549,  53  S.  E. 
Preserving  Co.,  167  Mass.  481,  46  N.  100,  110  A.  S.  R.  188,  4  L.R.A.(N.S.) 
E.  105,  57  A.  S.  R.  477.  1020;  Green  v.  Wardwell,  17  111.  278, 

12.  Boone  County  v.  Jones,  54  la.  63  Am.  Dec.  366  and  note;  Gray  v. 
699,  2  N.  W.  987,  7  N.  W.  155,  37  Am.  State,  78  Ind.  68,  41  Am.  Rep.  545. 
Rep.  229;  Point  Pleasant  v.  Greenlee,  See  Estoppel,  vol.  10,  p.  720. 

63  W.  Va.  207,  60  S.  E.  601,  129  A.  16.  Mead  v.   Figh,  4  Ala.   279,  37 

S.  R.  971.  Am.  Dec.  742;  Oliver  v.  Warren,  124 

13.  State  V.  United  States  Fidelity,  Ga.  549,  53  S.  E.  100, 110  A.  S.  R.  188, 
etc.,  Co.,  81  Kan.  660,  106  Pac.  1040,  4  L.R.A.(N.S.)  1020  and  note.  See 
26  L.R.A.(N.S.)  865.  Levy  and  Seizure,  vol.  17,  p.  246. 

14.  Point  Pleasant  v.  Greenlee,  63  17.  Bigelow  v.  Woodward,  15  Gray 
W.  Va.  207,  00  S.  E.  601,  129  A.  S.  (Mass.)  560,  77  Am.  Dec.  389. 

R.  971.  18.  Morehead    v.    Citizens    Deposit 

15.  United  States  v.  Morse,  218  U.  Bank,  130  Ky.  414,  113  S.  W.  501,  23 
S.  493,  31  S.  Ct.  37,  54  U.  S.  (L.  ed.)    L.R.A.(N.S.)   141. 

1123,  21  Ann.  Cas.  782  and  note ;  Oli- 
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is  not  exercising  his  free  will  but  executing  the  will  of  the  person 
who  subjects  him  to  the  coercion,  and,  therefore,  the  instrument 
bearing  his  signature  is  not  his  contract,  the  test  of  duress  being 
not  so  much  the  means  by  which  the  execution  of  the  contract  waa 
procured  as  the  state  of  mind  induced  by  the  means  employed — 
the  fear  which  made  it  impossible  for  him  to  exercise  his  own  free 
will.**  As  respects  the  right  of  a  surety  to  avoid  a  contract  for  duress 
of  the  principal,  however,  the  general  rule  undoubtedly  is  that  the 
defense  is  open  only  to  the  person  on  whom  it  is  imposed,  and  that 
a  third  person  who  has  become  surety  for  the  payment  of  the  claim 
cannot  avail  himself  of  the  plea  unless  he  signed  the  obligation  with- 
out knowledge  of  the  duress.-^ 

49.  Usury. — A  surety  who  becomes  such  at  the  time  of  the  prin- 
cipal contract  would  seem  to  be  able  to  have  relief  against  usury 
in  the  contract  at  law  or  in  equity,  although  the  principal  debtor 
does  not  elect  to  avail  himself  of  it.  But  in  equity  proceedings  it'  has 
been  held  that  the  surety  must  allege  or  make  payment  of  the  sum 
actugdly  loaned.*  However,  it  seems  that  a  surety  cannot  avail  him- 
self of  usurious  interest  paid  by  his  principal  on  a  non-negotiable 
note,  after  the  execution  of  the  note,  in  reduction  thereof.* 

III.    DiSCHAKGB  OF  SURETY 

In  Oeneral 

50.  General  Principles  Relative  to  Discharge. — The  contract  of 
suretyship  imports  entire  good  faith  and  confidence  between  the  par- 
ties as  to  the  whole  transaction.  The  creditor  is  bound  to  observe  good 
faith  with  the  surety.'  He  must  not  do  any  act  injurious  to  the  surety 
or  inconsistent  with  his  rights.*  He  must  not  omit  to  do  any  act 
required  by  the  surety  which  duty  enjoins  him  to  do,  if  such  omis- 
sion injures  the  surety.*  If  he  does  any  act  which  tends  to  increase 
the  liabilities  of  the  surety  without  his  assent,  or  if  he  makes  any 
arrangement  with  the  principal  debtor,  without  the  surety's  consent, 
by  which  the  risk  of  the  surety  is  materially  increased,  or  by  which 
the  surety  is  induced  to  part  with  an  indemnity  given  him  by  the 

19.  Fountain  v.  Bigham,  235  Pa.  St.   105,  28  Am.  Rep.  490  and  note. 
35,  84  Atl.  131,  Ann.  Cas.  1913D  1185.       3.  See  supra,  par.  28,  37. 

See  Duress,  vol.  9,  p.  710.  4.  Hempstead  v.   Watkins,   6   Ark. 

20.  Oak  V.  Dustin,  79  Me.  23,  7  Atl.  317,  42  Am.  Dec.  696;  Johnson  t. 
815,  1  A.  S.  R.  281.  See  Duress,  vol.  Planters'  Bank,  4  Smedes  &  M.  (Miss.) 
9,  pp.  729-730.  165,  43  Am.  Dec.  480;  Yerxa  v.  Ruth- 

1.  Note :  22  Am.  Rep.  293.  See  ruff,  19  N.  D.  13, 120  N.  W.  758,  Ann. 
generally,  Usury.  Cas.  1912D  809,  25  L.R.A.{N.S.)  139. 

2.  Pritclictt  V.  Mitchell,  17  Kan.  355,  5.  Glenn  County  v.  Jones,  146  CaL 
22  Am.  Rep.  287  and  note ;  Lamoille  518,  80  Pae.  695,  2  Ann.  Cas.  764. 
County  Nat.  Bank  v.  Bingham,  50  Vt. 
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principal,  or  if  he  fails  to  act  when  duty  requires  him  to  do  so, 
and  the  omission  proves  injurious  to  the  surety,  it  is  a  settled  rule 
that  in  all  such  cases  the  surety  will  be  discharged,  and  he  may  set 
up  such  conduct  as  a  defense  to  any  suit  brought  against  him,  if  not 
at  law,  at  least  in  equity.*  Thus,  where  a  surety  binds  himself  to 
make  good  a  deficiency  arising  from  a  sale  of  goods  consigned  to 
the  correspondent  of  the  creditor  who  had  entire  control  of  the  con- 
signment, a  sale  by  the  consignee  at  another  place  than  that  agreed 
on  releases  the  surety.'  So,  a  surety  in  a  writ  of  error  is  held  to 
be  discharged  by  an  agreement  between  the  creditor  and  debtor, 
by  which  the  latter  agrees  to  dismiss  his  writ  of  error,  and  the  cred- 
itor to  give  day  for  payment.®  But  while,  if  the  obligee  undertakes 
to  discharge  the  principal,  or,  in  any  considerable  degree,  to  lessen 
his  responsibility  without  the  knowledge  of  the  surety,  the  latter  is 
released,*  the  mere  acceptance  of  a  common  appearance  in  a  suit  by 
the  obligee  against  the  principal,  in  consequence  of  which  the  latter 
executed  an  assignment  to  secure  part  of  the  debt,  will  not  affect  the 
surety's  obligation.*®  Also,  although  in  an  action  by  a  principal 
against  the  surety  of  an  agent  it  appears  that  the  principal  by  his 
negligence,  laches,  or  nonperformance  of  his  work,  or  interference 
with  the  work  of  the  agent,  contributed  to  prevent  him  from  carrying 
out  his  part  of  the  contract,  the  surety  is  nevertheless  not  discharged 
from  liability  unless  the  conduct  of  the  principal  caused  the  agent 
to  fail  to  carry  out  his  contract.**  Any  one  of  two  or  more  joint 
obligees,  by  an  arrangement  with  the  principal  debtor  to  the  preju- 
dice of  the  surety,  without  his  consent,  may  effect  a  release  of  the 
surety  in  equity  without  consulting  his  co-obligees.  Co-obligees 
occupy  the  attitude  of  partners,  and  all  are,  in  general,  bound  by 
the  acts  of  any  one.**  A  promise  by  a  creditor  to  a  surety  to  look 
solely  to  the  debtor  and  to  proceed  against  him  alone,  or  an  asser- 
tion that  the  debt  has  been  paid,  is,  of  itself,  merely  a  nude  pact  and 
of  no  effect,  but  if  the  surety  has  been  induced  thereby  to  part  with 

6.  Hempstead  v.  Watkins,  6  Ark.  8.  Craig  v.  Cox,  2  Bibb  (Ky.)  309, 
317,  42  Am.  Dec.  696;  Lamb  v.  Wah-  Am.  Dec.  609.  As  to  release  of  a  sure- 
lenmaier,  144  Cal.  91,  77  Pac.  765, 103  ty  by  extension  of  time  to  the  debtor, 
A.   S.   R.   66;   Craig  v.   Cox,   2   Bibb  see  infra,  par.  66. 

(Ky.)  309,  5  Am.  Dec.  609;  Cambridge  9.  See  infra,  par.  107. 

Sav.  Bank  v.  Hyde,  131  Mass.  77,  41  10.  Berks   County  v.   Ross,  3  Bin. 

Am.  Rep.  193;  Woodruff  v.  Schultz,  (Pa.)  620,  6  Am.  Dec.  383. 

155  Mich.  11,  118  N.  W.  579,  16  Ann.  11.  PoweU  v.  Fowler,  85  Ark.  451, 

Cas.  346;  Scott  v.  Fisher,  110  N.  C.  108  S.  W.  827,  122  A.  S.  R.  41. 

311,  14  S.  E.  799,  28  A.  S.  R.  688  12.  Clark  v.  Patton,  4  J.  J.  Marsh. 

aad  note.  (Ky.)  33,  20  Am.  Dec.  203.    See  infra, 

7.  Ludlow  V.  Simond,  2  Caines  Cas.  par.  95. 
(N.  Y.)  1,  2  Am.  Dec.  29L 
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securities  or  to  forego  any  means  of  indemnity  or  protection,  an  estop- 
pel will  arise  to  the  extent  of  the  resulting  loss.^' 

51.  Waiver  of  Cause  for  Discharge;  New  Promise. — ^It  is  ordina- 
rily held  that  if  a  surety  with  knowledge  of  facts  operating  to  dis- 
charge him  from  liability  does  any  affirmative  act  which  contemplates 
the  continued  existence  of  his  status  as  a  surety,  he  thereby  waives 
the  right  to  claim  that  he  is  discharged.^*  In  a  few  cases,  however, 
this  rule  seems  to  have  been  ignored  and  the  surety  held  to  be  pre- 
cluded to  claim  a  discharge  only  where  his  acts  create  an  estoppel.** 
In  order  that  the  acts. of  a  surety  may  operate  as  a  waiver  of  a  pre- 
vious ground  of  discharge,  they  must  be  done  with  knowledge  of 
the  facts  constituting  such  ground.**  But  it  is  not  essential  to  a 
waiver  that  the  surety  should  know  that  the  legal  effect  of  facts  within 
his  knowledge  is  to  discharge  him  from  liability.*'  The  rule  that 
a  surety  may  by  his  affirmative  act  impliedly  w^aive  a  previous  ground 
of  discharge  known  to  him  seems  to  have  been  applied  most  fre- 
quently to  sureties  for  the  performance  of  building  contracts.  Thus 
a  surety  by  entering  into  an  agreement  with  the  owner  and  the  con- 
tractor designed  to  secure  the  completion  of  the  contract,  with  knowl- 
edge of  a  previous  alteration  in  the  contract  or  a  previous  premature 
or  excessive  payment  to  the  contractor,  thereby  waives  the  right  to 
rely  on  such  alteration  or  payment  as  a  discharge.*®  A  previous 
ground  of  discharge  known  to  the  surety  is  waived  by  him  by  procur- 
ing an  extension  of  time,  by  giving  notice  to  the  creditor  requiring 
him  to  sue  the  principal,**  or  by  a  part  payment.-*  If  the  obligation 
of  a  surety  in  a  building  contract  is  to  secure  the  owner  agamsi  cer- 
tain mechanics',  materialmen's  and  other  liens  of  like  character,  and 
hold  him  harmless  against  all  such  demands,  and  to  release  him  from 
the  necessity  of  inquiring  into  such  matters  and  from  the  payment 
of  such  claims,  such  obligation  does  not  operate  as  a  waiver  by  the 
surety  of  so  much  of  the  building  contract  as  requires  payment  thereon 
to  be  made  in  a  particular  manner.*  A  new  promise  by  a  surety 
after  discharge,  with  knowledge  of  the  facts  discharging  him,  is 
binding  without  any  new  consideration;  but  not  if  he  has  no  such 

13.  Note:    12   Am.    Rep.    75.      See  18.  Williams  v.  Pacific  Coast  Casu- 
infra,  par.  96.  alty  Co.,  79  Wash.  164,  140  Pac.  74, 

14.  Williams  v.  Pacific  Coast  Casu-  Anm  Cas.  1915C  678  and  note, 
alty  Co.,  79  Wash.  164,  140  Pac.  74,  19.  Note:  Ann.  Cas.  1915C  6S2. 
Ann.  Cas.  1915C  G78  and  note.  20.  New   Hampshire   Sav.  Bank  v. 

15.  Note :  Ann.  Cas.  1915C  681.  Colcord,  15  N.  H.  119,  41  Am.  Dec. 

16.  State  V.  McGonigle,  101  Mo.  353,  685. 

13  S.  W.  758,  20  A.  S.  R.  623,  10  1.  Montgomery  First  Nat.  Bank  v. 

L.R.A.  35.  Maryland  Fidelity,  etc.,  Co.,  145  Ala. 

Note :  Ann.  Cas.  1915C  681.  335,  40  So.  415, 117  A.  S.  R.  45,  8  Ann. 

17.  Churchill  V.  Bradley,  58  Vt.  403,  Cas.    241    and   note,   5   L.R.A.(N.S.) 
6  Atl.  189,  56  Am.  Rep.  563.  418. 

Note:  Ann.  Cas.  1915C  682. 
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knowledge.*  Thus,  if  a  surety  has  been  released  by  an  extension 
of  the  time  of  payment  without  his  consent,^  he  may,  without  any 
new  consideration,  revive  his  liability  by  a  new  promise,  at  least 
if  it  is  in  writing.* 

52.  Discharge  of  Surety  as  Release  of  Security  Given  by  Him. — 
It  may  be  stated  as  a  rule  of  general  application  that  where  a  person 
enters  into  an  express  contract  of  suretyship  and  as  collateral  secu- 
rity gives  a  mortgage  on  his  real  estate,  any  change  in  the  surety- 
ship contract  that  will  discharge  him  will  likewise  discharge  the 
security.*  Where  the  owner  of  property  pledges  it  as  security  for 
the  debt  of  another  he  is  to  be  treated  as  standing  in  the  relation 
of  surety,  and  the  fact  that  he  does  not  pledge  himself  personally 
to  pay  the  debt  of  his  principal,  but  only  pledges  his  property, 
makes  no  difference  in  the  application  of  the  principle  that  a  material 
change  in  the  contract  between  the  principal  and  his  creditor  will 
operate  to  release  the  surety.*  Hence,  the  rule  that  if  a  person 
pledges  his  property  as  security  for  the  performance  of  the  contract 
of  a  third  person,  the  property  stands  in  the  position  of  a  surety, 
and  any  change  in  the  contract  which  would  have  discharged  a  surety 
on  the  contract  will  discharge  the  property  pledged  as  security.'  The 
same  rule  applies  with  equal  force  where  a  person  executes  a  mort- 
gage on  his  real  estate  as  collateral  security  for  the  debt  or  default 
of  another.  And  it  is  a  well  settled  rule  that  although  an  owner 
of  real  estate  does  not  enter  into  a  personal  contract  of  suretyship, 
but  only  executes  a  mortgage  on  his  land  as  collateral  security  for 
the  debt  of  another,  yet  he  is  to  be  considered  as  a  surety,  and  what- 
ever would  work  a  discharge  of  his  liability  imder  a  personal  con- 
tract of  suretyship  will  discharge  the  security.*  A  wife  who  has 
mortgaged  her  separate  property  for  her  husband's  debt  is  in  the 
position  of  a  surety,  and  is  entitled  to  all  the  rights  of  a  surety,  and 
the  security  will  be  discharged  by  any  change  in  the  suretyship 
transaction  which  would  operate  as  a  discharge  of  the  surety.  Her 
rights  in  this  respect  are  the  same  as  though  she  was  in  fact  sole .• 

2.  New  Hampshire  Sav.  Bank  v.  Col-  Mechanicks  Nat.  Bank  v.  Comins,  72 
cord,  15  N.  H.  119,  41  Am.  Dec.  685.   N.  H.  12,  55  Atl.  191,  101  A.  S.  R. 

Note :  21  Eng.  Rul.  Cas.  663.  650 ;  Jenkins  v.  Daniel,  125  N.  C.  161, 

3.  As  respects  release  of  a  surety  by   34  S.  E.  239,  74  A.  S.  R.  632. 
extension    of    time    of    payment,    see       8.  Note;  12  Ann.  Cas.  551. 

infra,  par.  60  et  seq.  9.  Cross  v.  Allen,  141  U.  S.  52S,  12 

4.  Hooper  v.  Pike,  70  Minn.  84,  72    S.  Ct.  67,  35  U.  S.  (L.  ed.)  843;  Post 
N.  W.  829,  68  A.  S.  R.  512.  v.  Losey,  111  Ind.  74,  12  N.  E.  121, 

6.  Diehl  v.  Davis,  75  Kan.  38,  88  60  Am.  Rep.  677;  Diehl  v.  Davis,  75 

Pac.  532,  12  Ann.  Cas.  54S  and  note.  Kan.  38,  88  Pac.  532, 12  Ann.  Cas.  543 

6.  Note:  12  Ann.  Cas.  550,  551.  and  note;  Fleming  v.  Barden,  126  N. 

7.  Price  v.  Dime  Sav.  Bank,  124  111.  C.  450,  36  S.  E.  17,  78  A,  S.  R.  671, 
317.  15  N.  E.  954,  7  A.  S.  R.  367;  127  N.  C.  214,  37  S.  E.  219,  53  L.R.A. 
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And  the  fact  that  she  has  died  and  no  administrator  has  been  appointed 
for  her  property  and  no  guardian  for  her  children,  so  that  there  is 
no  one  to  pay  the  debt  at  the  time  of  a  contract  for  its  extension, 
will  not  prevent  the  extension  from  operating  as  a  discharge  of  the 
mortgage,  since  the  discharge  is  by  operation  of  law,  and  the  courts 
refuse  to  say  that  it  shall  apply  in  some  cases,  and  not  in  othefrs.*® 
Although  a  creditor  may  by  the  contract  extending  time  to  the  prin- 
cipal expressly  reserve  all  rights  against  the  surety,^^  and  thereby 
retain  his  rights  against  the  property  pledged  by  the  surety  as  collat- 
eral security,  yet  in  order  that  an  agreement  may  have  such  effect, 
it  must  be  clear,  distinct,  and  explicit.  But  an  agreement  to  retain 
the  mortgage  and  postpone  the  sale  of  the  entire  property  will  not 
have  that  eflFect.^*  . 

Change  or  Alteration  of  Contract 

53.  In  General. — It  is  fundamental  that  any  agreement  or  deal- 
ings between  the  creditor  and  the  principal  in  an  obligation  or  debt, 
which  essentially  varies  the  terms  of  the  contract,  without  the  consent 
of  the  surety,  will  release  the  surety  from  liability.**  The  contract 
of  the  surety  being  voluntary,  usually  without  the  expectation  o» 
profit  or  gain,  the  law  regards  his  liability  as  strictissimi  juris  and 
demands  that  he  be  dealt  with  in  the  utmost  fairness  and  good  faith.** 
He  cannot,  therefore,  either  at  law  or  in  equity,  be  bound  further 
or  otherwise  than  he  is  by  the  very  terms  of  his  contract,  and  if  the 
parties  to  the  original  contract  think  proper  to  change  the  terms  of 
it  without  his  consent  (which,  it  is  not  disputed,  they  have  a  right 
to  do),  he  is  discharged.**  When  his  contract  is  changed  without 
his  knowledge  or  authority,  it  becomes  a  new  contract  and  is  invalid, 
because  it  is  deficient  in  the  essential  element  of  consent.**     And 

■ 

316.     See  supra,  par.  11.     See  also  Am.  Dec.  541;  Schuster  v.  Weiss,  114 

Husband  and  Wife,  vol.  13,  pp.  1347-  Mo.  158,  21  S.  W.  438, 19  L.R.A.  182 ; 

1348.  Smith  v.  Tunno,  1  McCord  Eq.    (S. 

10.  Fleming  v.  Barden,  126  N.  C.  C.)  443,  16  Am.  Dec.  617.  See  supra, 
450,  36  S.  E.  17,  78  A.  S.  R.  671,  127  par.  50. 

N.  C.  214,  37  S.  E.  219,  53  L.R.A.  316.  14.  Glenn  County  v.  Jones,  146  Cal. 

As  respects  release  of  a  surety  by  ex-  518,  80  Pac.  695,  2  Ann.  Cas.  764. 

tension  of  time,  see  infra,  par.  66  et  Notes:  30  A.  S.  R.  510;  10  L.R.A. 

seq.  (N.S.)  1160. 

11.  See  infra,  par.  78.  See  infra,  par.  28,  37. 

12.  Note :  12  Ann.  Cas.  552.  15.  Reese  v.  United  States,  9  Wall. 

13.  Sprigg  V.  Mount  Pleasant  Bank,  13,  19  U.  S.  (L.  ed.)  541;  Schuster  v. 
14  Pet.  201,  10  U.  S.  (L.  ed.)  419;  Weiss,  114  Mo.  158,  21  S.  W.  438, 
Crossley  v.  Stanley,  112  la.  24,  83  N.  19  L.R.A.  182;  People  v.  Vilas,  36  N. 
W.  806,  84  A.  S.  R.  321  and  note;  Y.  459,  93  Am.  Dec.  520. 

Mayhew  v.  Boyd,  5  Md.  102,  59  Am.  16.  Martin  v.  Thomas,  24  How.  315, 
Dec.  101  and  note;  Strawbridge  v.  16  U.  S.  (L.  ed.)  689;  Smith  v.  United 
Baltimore,  etc.,  R.,  Co.,  14  Md.  360,  74   States,  2  Wall.  219,  17  U.  S.  (L.  ed.) 
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it  has  been  held  that  it  is  not  of  any,  consequence  that  the  alteration 
in  the  contract  is  trivial,  or  even  that  it  is  clearly  for  the  advantage 
of  the  surety,  if  it  appears  that  it  varied  his  responsibility,  and  was 
without  his  consent.*'  It  is  a  surety's  right  to  determine  for  himself 
what  is,  or  is  not,  for  his  benefit.  He  must  be  left  free  to  consider 
whether  he  will  have  recourse  to  his  remedy  against  his  principal  or 
not;  and  if,  by  any  act  of  the  creditor,  this  right  be  taken  from^ 
him,  the  law  allows  him  to  elect  to  consider  himself  discharged  from 
the  contract  altogether.  "For  it  is,"  says  Lord  Loughborough,  in  the 
leading  case  of  Rees  v.  Berrington,  2  Ves.  Jr.  540,  "the  clearest  and 
most  evident  equity  not  to  carry  out  any  transaction  without  the 
privity  of  him  who  must  necessarily  have  a  concern  in  every  trans- 
action with  the  principal  debtor.  You  cannot  keep  him  bound  and 
transact  his  affairs  (for  they  are  as  much  his  as  your  own)  without 
consulting  him.  You  must  let  him  judge  whether  he  will  give  that 
indulgence  contrary  to  the  nature  of  his  engagement."  *®  Non  hsBC 
in  foedera  veni  is,  therefore,  an  answer  in  the  mouth  of  the  surety, 
from  which  the  obligee  can  never  extricate  his  case,  however  inno- 
cently, or  by  whatever  kind  intentions  to  all  parties,  he  may  have 
been  actuated.**  An  agreement  between  the  creditor  and  principal 
debtor  changing  the  nature  of  the  contract  to  the  prejudice  of  the 
surety  must,  however,  in  order  to  discharge  the  latter,  be  an  agree- 
ment having  a  sufficient  consideratioq,  and  binding  in  law  on  the 
parties,*^  that  is,  the  new  contract  must  be  such  as  would  be  a  valid 
defense  by  the  principal  debtor  to  an  action  on  the  original  agree- 
ment.* Thus,  after  a  bond  has  been  given  for  a  negotiated  loan^ 
an  agreement,  made  between  the  creditor  and  the  principal  with- 
out consideration  and  for  their  own  convenience,  that  the  money 
shall  be  paid  over  only  as  the  debtor  needs  it  for  the  construction  of 
a  building,  does  not,  by  changing  the  character  of  the  surety's  obli- 
gation, relieve  him  from  his  bond,  as  such  an  arrangement  is  not 
a  binding  legal  contract  and  there  is  nothing  therein  to  prevent  the 
principal  from  demanding  and  receiving  the  money  loaned  at  once.* 

788 ;  White  v.  Life  Ass'n  of  America,   States  v.  Kirkpatrick,  9  Wheat.  720,  6 
63  Ala.  419,  35  Am.  Rep.  45.  U.  S.  (L.  ed.)  199;  Lafayette  v.  James, 

17.  Miller  v.  Stewart,  9  Wheat.  680,   92  Ind.  240,  47  Am.  Rep.  140. 

6U.  S.  (L.  ed.)  189;  Schuster  v.  Weiss,  20.  M'Lemore  v.  Powell,  12  Wheat. 

114  Mo.  158,  21  S.  W.  438,  19  L.R.A.  554,  6  U.  S.   (L.  ed.)   726;  Scott  v. 

182;  Morgan  v.  Salmon,  18  N.  M.  72,  Fisher,  110  N.  C.  311, 14  S.  E.  799,  28 

135  Pac.  553,  L.R.A.1915B  407;  Fel-  A.  S.  R.  688. 

lows  V.  Prentiss,  3  Denio  (N.  Y.)  512,  1.  Phoenix  Brewing  Co.  v.  Rumbar- 

45  Am.  Dec.  484.  ger,  181  Pa.  St.  251,  37  Atl.  340,  59 

Note:  7  A.  S.  R.  372.  A.  S.  R.  647. 

18.  Abemdorff  v.  Union  Bank,  31  2.  Atlantic  Trust,  etc.,  Co.  v.  Union 
Md.  126,  1  Am.  Rep.  31.  Trust,  etc.,  Co.,  110  Va.  286,  67  S.  E, 

19.  Smith  v.  United  States,  2  Wall.  182,  135  A.  S.  R.  937. 
219,  17  U.   S.    (L.  ed.)   788;  United 
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Similarly,  a  surety  cannot  complain  of  a  provision  inserted  in  a 
contract  without  his  consent  which  is  absolutely  void  and  so  cannot 
in  any  manner  add  to  his  liability,  or  vary  his  undert-aking.'  Also, 
it  should  be  observed,  the  rule  is,  not  that  an  enforcement,  but  that 
an  alteration  of  the  terms  of  a  guaranteed  contract,  without  noiico 
to  the  surety,  discharges  him.*  The  doctrine  that  a  surety  is  di^^- 
charged  by  dealings  between  the  creditor  and  principal  debtor,  incon- 
sistent with  the  rights  of  the  surety,  has  been  applied,  although  the 
creditor  did  not  know,  in  the  origin  of  the  transaction,  that  one  of 
the  parties  was  a  surety,  and  also  when,  by  an  arrangement  between 
two  original  joint  and  principal  debtors,  one  of  them  assumed  the 
entire  debt,  and  this  was  known  to  the  creditor.** 

54.  Changes  in  Contract  with  Consent  of  Surety  or  by  Operation 
of  Law. — ^The  well  settled  principle  of  law  that  any  agreement  with 
the  creditor  which  varies  essentially  the  terms  of  the  contract,  with- 
out the  assent  of  the  surety,  will  discharge  him  from  responsibility  • 
cannot  apply  where  the  surety  has  by  his  own  act  exchanged  his 
character  of  surety  for  that  of  principal,  and  then  asks  a  court 
of  equity  to  reinstate  him  to  his  character  of  surety,  in  violation 
of  his  own  express  contract,  as  this  would  be  sanctioning  a  fraud 
upon  the  creditor.'  An  alteration  of  a  contract  made  and  consented 
to  by  the  surety  before  he  executed  it  cannot  of  course  discharge  him 
from  liability.®  Also,  while. the  authorities  clearly  show  that  a 
change  in  the  terms  of  the  contract  without  the  consent  of  the  obligors 
is  a  discharge  to  all  of  them,  still  it  is  equally  clear  that  this  change 
or  alteration  must  be  effected  by  the  act  of  the  obligee  or  creditor, 
and  not  by  mere  operation  of  law.* 

55.  Independent  Contract. — ^A  surety  is  not  discharged  by  an  inde- 
pendent contract  between  the  principal  parties,  although  it  may  be 
contemporaneous  with  and  relate  to  the  same  subject  as  the  sureties' 
contract,  without  varying  the  terms  thereof.  To  discharge  the  surety 
such  variation  must  be  in  the  terms  of  the  contract  by  which  the 
surety  is  bound.*^  Thus,  where  the  principal  parties  to  a  contract 
enter  into  an  agreement  for  additional  work  not  included  in  the  orig- 
inal contract,  such  agreement  is  an  independent  contract,  and  does 

3.  Bullock  V.  Taylor,  39  Mich.  137,  As  to  fraud,  see  supra,  par.  37  et  seq, 
33  Am.  Rep.  356.  8.  Powell  v.  Fowler,  85  Ark.  451, 

4.  American  Bonding  Co.  v.  Pueblo  108  S.  W.  827,  122  A.  S.  R.  41. 
Inv.  Co.,  150  Fed.  17,  80  C.  C.  A.  97,  9.  Wilson  v.  Tebbetts,  29  Ark.  579, 
10  Ann.  Cas.  357,  9  L.R.A.(N.S.)  557.  21  Am.  Rep.  165.    See  infra,  par.  108. 

5.  Colegrove  v.  Tallraan,  67  N.  Y.  95,  10.  Stuts  v.  Strayer,  60  Ohio  St.  384, 
23  Am.  Rep.  90;  Calvo  v.  Davies,  73  54  N.  E.  368,  71  A,  S.  R.  723;  Tremper 
N.  Y.  211,  29  Am.  Rep.  130.  v.  Hemphill,  8  Leigh  (Va.)  623,  31  Am. 

6.  See  preceding  paragraph.  Dec.  673.     Compare  Cambridge   Sav. 

7.  Sprigg  V.  Mount  Pleasant  Bank,  Bank  v.  Hyde,  131  Mass.  77,  41  Am. 
14  Pet.  201,  10  U.  S.    (L.  ed.)   419.  Rep.  193. 
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not  ooQstitute  a  material  alteration  of  the  original  contract.  ^^  Like~ 
wise,  there  is  njo  room  for  the  application  of  the  doctrine  exonerating 
a  surety  on  the  bond  of  a  public  contractor  in  case  of  a  change  in 
the  contract,  where  the  contractor,  having  wholly  defaulted  and  in 
effect  abandoned  the  contract,  the  government  entered  into  an  entirely 
new  contract  with  a  third  person  which  calls  for  work  substantially 
different  from  the  work  that  was  the  subject  of  the  original  contract.^* 
Again,  it  has  been  held  that  where  a  bond  for  the  payment  of  money 
was  without  interest,  a  separate  agreement  by  the  principal,  subse- 
quently entered  into  under  seal,  that  the  amount  of  the  bond  should 
bear  interest,  does  not  avoid  the  liability  of  the  sureties.^* 

56.  Materiality  of  Change, — Many  decisions  in  stating  the  gen- 
eral rule  employ  the  word  "material''  and  hold  that  any  material 
change  in  a  contract  made  by  the  principal  parties  to  it,  without 
the  assent  of  the  surety,  discharges  the  latter.^*  The  difference  in 
statement  is  mainly  verbal,  however,  as  a  change  in  a  contract  may 
be  material  even  though  the  surety  may  be  benefited  thereby.** 
But  an  agreement  made  by  the  principal  does  not  work  a  discharge  of 
his  sureties,  unless  it  places  them  in  a  different  position  from  that 
which  they  occupied  before  it  was  made.**  The  change  of  a  bond 
from  a  statutory  to  a  common  law  bond  cannot  be  said  to  be  nonpreju- 
dicial to  the  sureties,  if  the  liability  is  thereby  enlarged.*'  A  surety 
is  not  discharged  by  an  immaterial  change  in  the  terms  of  a  con- 
tract if  the  bond  or  agreement  of  suretyship  specially  consents  to 
any  change  not  materially  affecting  the  agreement.  Hence  such 
surety  is  not  released  by  an  agreement  between  an.  employer  and  his 
agent  whereby  the  date  when  an  advance  was  to  be  made  the  latter 
was  postponed.*® 

57.  Alteration  of  Surety's  Responsibility  by  Statute. — ^While  the 
authorities  all  agree  that  the  creditor  and  principal  cannot  vary  or 

11.  Note:  16  Ann.  Cas.  348.  14.  Reese  v.  United  States,  9  Wall. 

12.  United  States  v.  United  States  13, 19  U.  S.  (L.  ed.)  541;  State  v.  Mc- 
Fidelity,  etc.,  Co.,  236  U.  S.  512.  35  Gonigle,  101  Mo.  353,  13  S.  W.  758, 
S.  Ct.  298,  59  U.  S.  (L.  ed.)  696.  20  A.  S.  R.  609,  8  L.R.A.  735. 

13.  Treraper  v.  Hemphill,  8  Leigh  15.  Cross  v.  AUen,  141  U.  S.  528, 
(Va.)  623,  31  Am.  Dec.  673.  See  also  12  S.  Ct.  67,  35  U.  S.  (L.  ed.)  843; 
Cambridge  Sav.  Bank  v.  Hyde,  131  Anderson  v.  Bellenger,  87  Ala.  334,  6 
Mass.  77,  41  Am.  Rep.  193,  holding  So.  82, 13  A.  S.  R.  46,  4  L.R.A.  680. 
that  a  memorandum  made  on  the  back  16.  Roach  v.  Summers,  20  Wall.  165, 
of  a  note  by  the  holder,  in  pursuance  22  U.  S.  (L.  ed.)  252. 

of  an  agreement  with  the  maker,  but       Note:  6  A.  S.  R.  459,  460. 

without  the  knowledge  of  a  surety,  to       See  infra,  par.  58. 

the  effect  that  the  rate  of  interest  af-       17.  Kuhl   v.    Chamberlain,   140   la. 

ter  a  specified  day  will  be  less  than  that  546,  118  N.  W.  776,  21  L.R.A.(N.S.) 

provided  in  the  note,  is  not  an  altera-  766. 

tion  but  is  merely  evidence  of  an  in-       18.  Powell  v.  Fowler,  85  Ark.  451, 

dependent  collateral  agreement,  and  so  108  S.  W.  827, 122  A.  S.  R.  41. 

does  not  discharge  the  surety. 
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enlarge  the  liability  of  the  surety,**  there  appears  to  be  a  difference 
of  opinion  as  to  whether  the  state  or  government  can  do  so  in  the 
case  of  sureties  on  official  bonds  by  changing  or  enlarging  the  con- 
tract of  the  principal  by  act  of  the  legislature.  Some  courts  hold 
that  the  state  has  no  such  power.*^  Thus,  it  has  been  held,  a  change 
in  the  law  by  which  the  time  for  the  annual  settlement  of  county 
collectors  is  fixed  a  month  later  than  that  provided  in  the  law  when 
the  bonds  of  the  collectors  were  given  operates  to  discharge  the  sure- 
ties.* Similarly,  it  has  been  held  that  the  extension  by  statute  of  the 
term  of  an  officer  who  was  elected  for  a  stated  period  will  not  make 
his  sureties  liable  for  any  default  occurring  after  such  period  has 
expired.*  Other  courts,  however,  maintain  what  to  them  appears 
to  be  a  more  just  and  politic  doctrine  that  official  bonds  are  given 
with  a  full  knowledge  of  the  right  of  the  legislature  to  change  or 
modify  official  duties  and  that  they  are  therefore  subject  to  the  exer- 
cise of  that  right  at  the  pleasure  of  the  legislature,  without  the  assent 
of  the  sureties,'  at  least  so  long  as  the  duties  remedn  appropriate 
to  the  office.* 

58.  Alteration  of  Instrument. — ^The  law  carefully  guards  the  rights 
of  a  surety  on  an  instrument,  whether  the  relation  to  the  principal 
is  shown  by  his  being  a  surety  in  the  technical  sense  of  the  term, 
indorser  or  otherwise.  A  bond,  a  promissory  note,  signed  by  the 
principal  and  surety,  or  a  note  or  bill  indorsed  for  the  accommoda- 
tion of  another  party  thereto,  defines  the  liability  intended  to  be 
assumed ;  and  any  altieration  changing  this  liability  without  the  sure- 
ty's consent,  such  as  the  change  of  the  date,  the  amount,  or  the  time 
or  place  of  payment,  will  discharge  him.*    It  appears  to  be  settled, 

19.  See  supra,  par.  53.  5.  Wood  v.  Steele,  6  Wall.  80,  18  U. 

20.  Lafavette  v.  James,  92  Ind.  240,  S.  (L.  ed.)  725;  Glover  v.  Robbins, 
47  Am.  Rep.  140 ;  Schuster  v.  Weiss,  49  Ala.  219,  20  Am.  Rep.  272 ;  English 
114  Mo.  158,  21  S.  W.  438,  19  L.R.A.  v.  Breneman,  9  Ark.  122,  47  Am.  Dec. 
182;  State  v.  Bateman,  102  N.  C.  52,  735;  Blakey  v.  Johnson,  13  Bush  (Ky.) 
8  S.  E.  882,  11  A.  S.  R.  708;  King  197,  26  Am.  Rep.  254;  Britton  v. 
County  V.  Ferry,  5  Wash.  536,  32  Pac.  Dierker,  46  Mo.  591,  2  Am.  Rep.  553 ; 
538,  34  A.  S.  R.  880,  19  L.R.A.  500.  State  v.  McGonigle,  101  Mo.  353,  13 
See  also  United  States  v.  Michall,  12  S.  W.  758,  20  A.  S.  R.  609  and  note, 
Wheat.  505,  6  U.  S.  (L.  ed.)  709.  8  L.R.A.  735;  Brown  v.  Straw,  6  Neb. 

Notes:  45  Am.  Rep.  406  et  seq.;  38  536,  29  Am.  Rep.  369   (alteration  in 

A.  S.  R.  711;  91  A.  S.  R.  503  et  seq.  date) ;  Woodworti  v.  Bank  of  America, 

See  Public  Officers.  19  Johns.  (N.  Y.)  391,  10  Am.  Dee. 

1.  State  V.  Roberts,  68  Mo.  234,  30  239  (alteration  of  place  of  payment) ; 
Am.  Rep.  788.  McGrath  v.  Clark,  56  N.  Y.  34, 15  Am. 

2.  King  County  v.  Ferry,  5  Wash.  Rep.  372  and  note;  Jones  v.  Bangs, 
536,  32  Pac.  538,  34  A.  S.  R.  880,  19  40  Ohio  St.  139,  48  Am.  Rep.  664  (al- 
L.R.A.  500.  teration  of  date) ;  Stephens  v.  Graham, 

3.  State  V.  Swinney,  60  Miss.  39,  45  7  Serpr.  &  R.  (Pa.)  505,  10  Am.  Dec. 
Am.  Rep.  405  and  note.  485  (alteration  of  date) ;  Neff  v.  Hom- 

4.  Note :  6  A.  S.  R.  460.  See  infra,  er,  63  Pa.  St.  327,  3  Am.  Rep.  555 
par.  110.  (alteration    of    amount) ;    Fulmer    v. 
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however,  that  an  alteration  entirely  immaterial,  which  places  no 
responsibility  on  the  parties  to  which  they  were  not  subject  before 
the  change,  does  not  vitiate  an  instrument.  The  diificulty  has  been 
always  in  determining  what  is  and  what  is  not  material.  In  gen- 
eral, it  seems  that  interlineations  and  changes  may  be  made  in  the 
paper  which  evidences  the  liability,  or  in  the  words  which  express 
it,  without  destroying  the  validity  of  the  contract,  provided  such 
modifications  do  not  go  beyond  the  mere  form  of  the  undertaking, 
or  beyond  the  expression  of  the  obligation  which  the  law  ascribes  to 
it,  in  the  absence  of  such  expression,  by  implication.®  But  it  is  evi- 
dent that  any  tampering  with  an  instrument  which  imposes  on  the 
surety  a  burden  or  a  peril  which  he  would  not  else  have  incurred  is 
an  injury  to  him,  and  therefore  material.'  The  material  alteration 
of  a  complete  note  by  the  principal  maker,  before  delivering  and 
without  the  knowledge  of  the  surety,  discharges  the  surety,  although 
the  alteration  was  without  the  knowledge  of  the  payee.*  So  where 
an  agreement  was  made  between  the  principal  debtor  and  the  creditor 
that  notes  should  be  executed  bearing  interest  in  excess  of  the  legal 
rate,  and  the  principal  and  surety  sign  them  in  blank  as  to  the  rate 
of  interest,  a  subsequent  insertion  of  the  agreed  rate  by  the  principal 
and  payee,  without  the  knowledge  and  consent  of  the  surety,  is  a 
material  alteration  of  the  instrument  which  will  release  the  surety.® 
However,  alterations  in  the  writing  made  by  a  third  person  are,  in 
legal  contemplation,  wholly  immaterial,  and  do  not  discharge  the 
surety.^®  Also,  one  who  executes  as  surety  a* bond  or  other  instru- 
ment in  blank,  and  intrusts  it  to  his  principal  to  be  filled  in  and 

Seitz,  68  Pa.  St.  237,  8  Am.  Rep.  172;    664  and  note. 

Sanders  v.  Bagwell,  32  S.  C.  238,  10  9.  Moore  v.  Hinshaw,  23  Ind.  App. 
S.  E.  946,  7  L.R.A.  743  and  note;  267,  55  N.  E.  236,  77  A.  S.  R.  434. 
Ellesmere  Brewery  Co.  v.  Cooper,  The  rule  that  governs  here  differs 
[1896]  1  Q.  B.  75,  65  L.  J.  Q.  B.  173,.  from  that  which  holds  an  indorser  of  a 
73  L.  T.  N.  S.  567,  44  W.  R.  254,  21  note  liable,  where  he  signs  or  indorses 
Eng.  Rul.  Cas.  622.  it  in  blank  as  to  date,  amount,  payee, 

Note:  90  A.  S.  R.  202.  and  where  payable,  and  delivers  it  to 

See  Bills  and  Notes,  vol.  3,  p.  1109  the  maker,  and  the  latter  fills  the 
et  seq.,  and  see  generally.  Alteration  blanks.  In  such  case  it  is  held  that 
OP  Instruments,  vol.  1,  p.  963.  the  indorser  gives  the  maker  implied 

6.  Anderson  v.  Bellenger,  87  Ala.  authority  to  fill  such  blanks  so  as  to 
334,  6  So.  82,  13  A.  S.  R.  46,  4  L.R.A.  impart  to  the  instrument  force  and 
680.  effect  and  to  make  it  a  perfect  instru- 

Note:  90  A.  S.  R.  203.  ment,  whereas  in  the  case  set  forth  in 

7.  Bridges  v.  Winters,  42  Miss.  135,  the  text,  the  notes  in  question  were  per- 
97  Am.  Dec.  443,  2  Am.  Rep.  598.  feet  instruments  when  signed  by  the 

Note:  48  Am.  Rep.  668.  surety.     See  Bills  and  Notes,  vol.  3, 

See  Bilt^s  and  Notes,  vol.  3,  p.  1112  p.  1110. 
et  seq. .  10.  Anderson  v.  Bellenger,  87  Ala. 

8.  Draper  v.  Wood,  112  Mass.  315,  334,  6  So.  82, 13  A.  S.  R.  46,  4  L.R.A. 
17  Am.  Rep.  92  and  note;  Jones  v.  680. 

Bangs,  40  Ohio  St.  139,  48  Am.  Rep.       Note:  90  A.  S.  R.  204. 
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delivered,  is  bound  by  the  instrument  as  delivered  to  the  obligee, 
although  the  principal,  before  delivery,  inserts  a  larger  penal  sum 
than  that  agreed  on  between  him  and  the  surety,  the  obligee  having 
no  notice,  from  the  face  of  the  instrument  or  otherwise,  of  the  unau- 
thorized act  of  the  principal.^*  It  has,  moreover,  been  held  that 
where  a  blank  which  has  been  carelessly  left  by  the  surety  has  been 
filled  in  by  the  principal  without  authority  the  surety  cannot  take 
advantage  of  the  alteration  as  against  a  bona  fide  purchaser.^^  Where 
one  signs  a  promissory  note  as  surety,  and  adds  the  word  "surety" 
to  his  signature,  the  erasure  of  that  word  before  indorsement  dis- 
charges him  from  liability.  In  such  a  case  the  meaning  and  nature 
of  the  contract,  so  far  as  liabiUty  to  the  holder  is  concerned,  are  not 
changed  by  sxich  an  alteration;  but  the  meaning  and  nature  of  the 
contract  as  between  the  surety  and  principal  are  greatly  changed,  and 
this  is  sufficient  to  make  the  alteration  a  material  one.^'  A  memo- 
randum made  on  the  back  of  a  note,  by  the  holder,  in  pursuance  of 
an  agreement  with  the  maker,  but  without  the  knowledge  of  a  surety, 
to  the  effect  that  the  rate  -of  interest  after  a  specified  day  will  be 
less  than  that  provided  in  the  note,  is  not  an  alteration  but  is  evi- 
dence of  an  independent  collateral  agreement,  and  hence  does  not 
discharge  the  surety.^"* 

59.  Diversion  of  Instrument. — A  surety  may  stipulate  for  the  par- 
ticular use  of  a  note,  bond,  or  other  obligation  as  a  condition  to 
signing  it.  This  condition  may  be  either  material  or  immaterial,  but 
no  person  who  takes  it  with  knowledge  can  acquire  title  as  against 
him  in  violation  of  the  terms  imposed.  The  surety  may  insist  on 
the  strict  terms  of  his  agreement,  and,  if  material  alteration  is  made 
without  his  consent,  notwithstanding  it  inures  to  his  benefit,  he  is 
discharged.**  Thus,  if  a  surety  is  induced  to  sign  a  note  by  repre- 
sentations of  his  principal,  known  to  the  payee,  that  the  proceeds  of 
the  note  are  to  be  applied  to  a  c^ain  purpose,  the  application  of 
part  of  such  proceeds  to  another  and  entirely  different  purpose  releases 
the  surety.**  So,  the  surety  on  a  note  is  exonerated  by  its  delivery, 
without  his  assent,  by  the  principal  in  payment  of  an  antecedent 
debt  to  another,  where  it  shows  on  its  face  the  fact  of  suretyship, 
and  that  it  was  made  payable  to  a  particular  bank.*'     Again,  if  a 

11.  See  supra,  par.  22.  v.  Farmers'  Bank,  103  Ky.  508,  45  S. 

12.  Blaklev    v.    Johnson,    13    Bush  W.  519,  82  A.  S.  R.  596;  Lovelace  v. 
(Kv.)  197,  26  Am.  Rep.  2r)4.  Lovelace,  136  Ky.  452,  124  S.  W.  400, 

13.  Laub  V.  Paine,  46  la.  550,  26  136  A.  S.  R.  271;  Greenville  v.  Or- 
Am.  Rep.  163.  mond,  51  S.  C.  58,  28  S.  E.  50,  64 

14.  Cambridge  Sav.  Bank  v.  Hyde,  A.  S.  R.  063,  39  L.R.A.  847. 

331  ]Mass.  77,  41  Am.  Rep.  193.     See  16.  Crossley  v.  Stanley,  112  la.  24, 

supra,  par.  55.  83  N.  W.  806,  84  A.  S.  R.  32L 

15.  Crosslev  v.  Stanley,  112  la.  24,  17.  Russell  v.  Ballard,  16  B.  Mon. 
83  N.  W.  806,  84  A.  S.  R.  321;  Gano  (Ky.)  201,  63  Am.  Dec.  526. 
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surety  signs  a  note  payable  to  one  person  who  declines  to  receive 
it,  and  it  is  then  negotiated  to  another  person,  such  change  in  the 
payee,  if  made  without  the  knowledge  or  consent  of  the  surety,  releases 
him  from  liability.^®  However,  the  discounting  of  a  note  for  the 
principal  maker,  at  an  unlawful  rate  of  interest,  is  not  such  an  unau- 
thorized use  of  the  note  as  will  discharge  the  sureties  from  liability, 
but  in  the  absence  of  any  express  agreement  or  understanding  on 
that  subject  between  the  sureties  and  the  principal,  of  which  the  holder 
had  notice,  or  any  intention  to  practice  a  fraud  on  the  sureties,  they 
must  be  held  to  have  trusted  to  the  judgment  and  discretion  of  the 
principal,  as  to  the  terms  on  which  the  note  might  be  discounted.^^ 
Nor,  generally,  does  the  diversion  of  a  note  or  other  instrument 
from  the  purpose  for  which  signatures  of  sureties  were  obtained, 
without  notice  express  or  implied  to  the  holder,  who  is  a  holder  for 
value,  release  the  sureties.*®  As  a  rule  a  surety  may  make  any 
condition  he  chooses  in  signing  a  bond,  note  or  other  instrument 
before  delivery;  and  if  a  signature,  required  as  a  condition  to  his 
signing,  is  not  put  on  the  instrument,  he  is  not  bound  by  it.^  In 
cases  of  conditional  agreements,  it  is  the  surety  who  puts  trust  and 
confidence  in  the  principal,  and  not  the  obligee,  and,  if  anyone  is 
to  be  the  loser,  it  should  be  the  surety;  for  he  puts  it  in  the  power 
of  the  principal  to  create  the  mischief  complained  of.  The  bond 
having  been  accepted  and  acted  upon,  the  surety  is  estopped  from 
setting  up  an  unperformed  and  undisclosed  condition.' 

60.  Alterations  in  Work  to  Be  Done  under  Working  Contract.— 
It  is  universally  held  that,  in  the  absence  of  stipulations  in  a  work- 
ing contract  or  in  the  bond  of  the  contractor  accompanying  the  con- 
tract, permitting  the  parties  to  make  alterations  in  the  work  to  be 
done,  a  material  alteration  made  without  the  consent  of  the  surety 
on  the  contractor's  bond  will  discharge  such  surety.*  The  fact  that 
the  altered  contract  is  not  carried  out  does  not  affect  the  operation 
of  the  rule."*    Also,  the  rule  has  been  applied  even  though  the  altera- 

18.  Janes   v.   Benson,   155  Pa.    St.    and  note. 

489,  26  Atl.  752,  35  A.  S.  R.  899.  2.  State  v.  McGonigle,  101  Mo.  353, 

19.  Columbus  First  Nat.  Bank  v.  13  S.  W.  758,  20  A.  S.  R.  609,  8 
Garlinghouse,  22  Ohio  St.  492, 10  Am.  L.R.A.  735.  See  Bjlls  and  Notes, 
Rep.  751.  vol.  3,  pp.  1105,  1106. 

20.  Klein  v.  German  Nat.  Bank,  69  3.  United  States  v.  Freel,  186  U. 
Ark.  140,  61  S.  W.  572,  86  A.  S.  R.  S.  309,  22  S.  Ct.  875,  46  U.  S.  (L. 
183;  Lovelace  v.  Lovdace,  136  Ky.  ed.)  1177;  Woodruff  v.  Schultz,  155 
452,  124  S.  W.  400,  136  A.  S.  R.  271;  Mich.  11, 118  N.  W.  579,  16  Ann.  Cas. 
Quinn  v.  Hard,  43  Vt.  375,  6  Am.  Rep.  346  and  note;  Lonergan  v.  San  An- 
^4.  tonio   Loan,   etc.,   Co.,   101   Tex.    63, 

1.  Spencer  v.  McLean,  20  Ind.  App.   104  S.  W.  1061,  106  S.  W.  876,  130 
626,  50  N.  E.  769,  67  A.  S.  R.  271   A.  S.  R.  803,  22  L.R.A.(N.S.)  364. 
and  note ;  Hessell  v.  Johnson,  63  Mich.       Note :  28  A.  S.  R.  691. 
623,  30  N.  W.  209,  6  A.  S.  R.  334       4.  Note:  16  Ann.  Cas.  348. 
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tions  do  not  increase  the  expense  to  the  owner,  and  even  though  they 
may,  in  some  instances,  be  for  the  benefit  of  the  surety,*  It  has  been 
held,  however,  that  an  immaterial  alteration  in  the  work  to  be  done 
does  not  discharge  the  sureties  on  a  contractor's  bond,  the  presump- 
tion being  that  slight  immaterial  changes  were  within  the  contempla- 
tion of  the  parties  at  the  time  the  original  contract  was  entered  into.* 
Where  the  parties  to  the  original  contract  enter  into  an  agreement  for 
additional  work  not  included  in  the  original  contract,  such  independ- 
ent contract  is  not  a  material  alteration  of  the  original  contract.' 
It  is  well  settled  that  if  the  contract  between  the  owner  and  the 
contractor  permits  alterations  to  be  made  in  the  work  to  be  done, 
or  if  the  bond  itself  permits  the  alterations,  the  surety  will  not  be 
discharged  by  reason  of  a  material  alteration  made  without  his  express 
consent,  where  such  alteration  is  one  contemplated  by  the  terms  of 
the  stipulation  permitting  alterations.^  This  rule  is  based  on  the 
doctrine  of  prior  consent  by  the  surety,  it  being  held  that  the  stipu- 
lations permitting  the  alterations  constitute  consent  in  advance  on 
the  part  of  the  surety  to  such  alterations  as  are  within  the  terms  of 
the  stipulations.*  It  is  a  common  practice  for  the  parties  to  a  work- 
ing contract,  when  stipulating  for  alterations,  to  provide  that  such 
alterations  shall  be  made  only  on  written  agreement  of  the  parties, 
or  on  written  order  of  the  owner's  architect,  or  that  the  parties  shall 
agree  on  the  cost  thereof  before  they  shall  be  made.  When  a  mate- 
rial alteration  is  made  without  the  observance  of  such  formalities, 
the  question  arises  whether  the  sureties  are  discharged.  In  some 
jurisdictions  it  is  held  that  a  failure  to  observe  such  formalities  will 
discharge  the  surety.^^  So  a  provision  in  a  building  contract  that 
changes  must  be  agreed  on  and  indorsed  on  the  contract  has  been 
held  to  be  for  the  benefit  of  the  surety  as  well  as  the  owner,  and 
hence,  it  has  been  said,  changes  made  without  being  so  indorsed  will 
release  him  from  liability.^^  Similarly,  a  surety  on  a  contractor's 
bond  is  released  from  liability  by  changes  made,  without  compensa- 
tion corresponding  relatively  to  the  contract  price,  where  the  contract 
provides  that  the  value  of  changes  or  alterations,  without  additions 

5.  Woodruff  V.  Schultz,  155  Mich.  v.  Fidelity,  etc.,  Co.,  145  Ala.  335, 
11,  118  N.  W.  579,  16  Ann.  Cas.  346  40  So.  415,  117  A.  S.  R.  45,  8  Ann. 
and  note.  Cas.  241,  5  L.R.A.(N.S.)  418;  Loner- 

6.  Eureka  Stone  Co.  v.  Ft.  Smith  gan  v.  San  Antonio  Loan,  etc.,  Co., 
First  Christian  Church,  86  Ark.  212,  101  Tev.  63, 104  S.  W.  1061,  106  S.  W. 
110  S.  W.  1042,  126  A.  S.  R.  1088.  876,  130  A.  S.  R.  803,  22  L.R.A.(N.S.) 

Note :  16  Ann.  Cas.  348.  364. 

7.  See  supra,  par.  55.  Notes:   L.R.A.1915B   409,  410;    16 

8.  Eureka  Stone   Co.  v.  Ft.  Smith   Ann.  Cas.  349. 

First  Christian  Church,  86  Ark.  212,  11.  Loner^^an  v.  San  Antonio  Loan, 

110  S.  W.  1042,  126  A.  S.  R.  1088.  etc.,  Co.,  101  Tex.  63,  104  S.  W.  1061, 

9.  Note:  16  Ann.  Cas.  348,  349.  106  S.  W.  876,  130  A.  S.  R.  803,  22 
,     10.  Montgomery    First    Nat.    Bank  L.R.A.(N.S.)  364. 

1012 


21  R.  C.  L.  PRINCIPAL  AND  SURETY  §  61 

or  deductions,  shall  be  estimated  at  the  rate  at  which  the  work  is 
taken,  and  the  amount  added  to  or  deducted  from  the  contract  price.*^ 
However,  a  contrary  doctrine  is  adhered  to  in  other  jurisdictions, 
wherein  it  is  held  that  such  formalities  are  solely  for  the  benefit  of 
the  owners  and  contractors  and  may  be 'waived  by  them  without 
releasing  the  surety.^* 

61.  Premature  Payments  on  Working  Contracts. — ^It  is  a  general 
principle  that  any  material  alteration  in  a  building  contract  will 
release  nonconsenting  sureties  on  a  bond  given  to  guarantee  the 
faithful  performance  of  the  contract,  and  to  protect  the  owner  against 
any  claims  or  liens  for  labor  or  materials  used  in  the  construction 
of  the  building.^*  Whether  a  payment  made  by  the  owner  before 
it  has  become  due,  or  in  an  amount  larger  than  provided  for  in  the 
contract,  is  such  a  material  alteration  of  the  contract  as  to  release 
the  sureties  is  a  question  on  which  the  decisions  do  not  agree;  but 
the  weight  of  authority  seems  to  be  that  such  payments  will  release 
the  sureties.*^  Especially  is  this  true  in  the  case  of  a  noncompensated 
surety.^*  Thus,  payment  in  full  and  acceptance  of  a  plant  by  a 
city  under  a  contract  for  its  construction  will  release  sureties  on  the 
contractor's  bond  from  liability  under-  a  condition  that  materials 
shall  be  paid  for,  where  the  contract  provides  that  before  payment 
is  made  the  contractor  shall  present  receipts  in  full  for  all  materials 
furnished.^^  So,  generally,  the  courts  declare  broadly  that  the  own- 
er's failure  to  retain,  until  completion  of  the  building,  a  specified  per- 
centage of  the  price  of  labor  and  material,  as  required  by  the  contract, 
discharges  the  surety  absolutely,  and  not  merely  to  the  extent  of  the 
premature  payment.^®  And  in  such  a  case,  it  seems,  no  act  on  the 
part  of  the  owner  will  revive  the  surety's  liability.       Thus,  it  has 

12.  McConnell  v.  Poor,  113  la.  133,  764  and  note;  Lyons  v.  Kitchell,  18 
84  N.  W.  968,  52  L.R.A.  312.  N.  M.   82,  134  Pac.  213,  Ann.   Cas. 

13.  Cowles  V.  United  States  Fidelitv,  1915C  671  and  note ;  Morgan  v.  Sal- 
etc,  Co.,  32  Wash.  120,  72  Pac.  1032,  mon,  18  N.  M.  72, 135  Pac.  553,  L.R.A. 
98  A.  S.  R.  838.  1915B  407  and  note;  Cowdery  v.  Hahn, 

Note :  16  Ann.  Cas.  350.  105  Wis.  455,  81  N.  W.  882,  76  A.  S. 

14.  Lyons  v.  Kitchell,  18  N.  M.  82,   R.  923. 

134  Pac.  213,  Ann.  Cas.  1915C  671.  Note :  115  A.  S.  R.  95. 

Note:  5  L.R.A. (N.S.)   418.  16.  Lyons  v.  Eatchell,  18  N.  M.  82, 

See  also  preceding  paragraph.  134  Pac.  213,  Ann.  Cas.  1915C  671. 

15.  Prairie  State  Nat.  Bank  v.  Unit-  As  respects  compensated  sureties  or 
ed  States,  164  U.  S.  227,  17  S.  Ct.  142,  surety  companies,  see  infra,  par.  200- 
41  U.  S.    (L.  ed.)   412;  Montgomery   202. 

First  Nat.  Bank  v.  Fidelity,  etc.,  Co.,  17.  Electric  Appliance  Co.  v.  United 

145  Ala.  335,  40  So.  415,  117  A.  S.  R.  States  Fidelity,  etc.,  Co.,  110  Wis.  434, 
45,  8  Ann.  Cas.  241  and  note,  5  L.R.A.  85  N.  W.  648,  53  L.R.A.  609. 
(N.S.)     418    and    note;     Kiessig    v.  18.  Glenn  County  v.  Jones,  146  Cal. 
Alspaugh,  91  Cal.  231,  27  Pac.  655,  518,  80  Pac.  695,  2  Ann.   Cas.  764; 
13  L.R.A.  418;  Glenn  County  v.  Jones,  Morgan  v.  Salmon,  18  N.  M.  72,  135 

146  Cal.  518,  8Q  Pac.  695,  2  Ann.  Cas.  Pac.  553,  L.R.A.  1915B  407  and  note. 
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been  ruled,  if  the  owner  pays  the  contractor  in  excess  of  the  specified 
percentage  of  the  estimate  as  required  by  the  contract,  the  con- 
tract, at  the  time  of  the  overpayment,  becomes  unenforceable  against 
the  sureties,  and  the  mere  fact  thai  the  owner  retains  from  subsequent 
estimates  a  sufficient  amcKmt  to  equalize  the  overpayment  so  made, 
and  holds  in  his  hands  at  the  time  of  the  completion  of  the  contract 
the  required  amount,  will  be  of  no  avail  to  him .*•  In  some  of  the 
cases  the  ground  on  which  the  surety  is  held  to  be  relieved  from 
liability  is  that  the  anticipation  of  payments  without  his  consent 
constitutes  an  unauthorized  alteration  of  the  contract  which  deprives 
the  surety  of  the  inducement  which  the  contractor  would  otherwise 
have  to  perform  the  contract  in  the  manner  and  at  the  time  required 
by  its  terms.*®  In  other  cases,  the  decisions  are  based  on  the  ground 
that  the  surety  is  entitled  to  the  benefit  of  all  the  securities  for  the 
debt  taken  by  the  creditor  from  the  principal  debtor,  and  is  there- 
fore discharged  from  liability  when  the  value  of  such  securities  is 
destroyed,  diminished,  or  impaired.^  In  several  cases  it  has  been 
held  that  premature  payment  by  the  owner  to  the  contractor  does 
not  operate  to  relieve  the  surety  absolutely  from  all  liability,  but 
simply  operates  to  relieve  him  from  liability  to  the  extent  of  the 
overpayment.*  In  a  few  cases  it  has  been  held  that  the  liability 
of  the  surety  is  not  affected  at  all  by  premature  payment  to  the  con- 
tractor.* 

62.  Limitations  on  Rule  as  to  Premature  Payments. — While  it  is 
generally  stated  that  a  premature  payment  by  the  owner  releases  the 
surety  on  a  contractor's  bond  from  liability,*  it  has  been  held  that 
the  surety  is  not  released  where  the  payment  is  a  mere  technical 
breach  of  the  contract,  and  does  not  impair  in  any  degree  the  secu- 
rity of  the  surety  or  operate  to  his  prejudice.*  So  to  release  a  surety 
it  has  been  held  that  an  overpayment  must  undoubtedly  be  of  such 
an  amount,  relative  to  the  whole  contract,  or  to  that  part  of  it  left 
undone,  that  the  court  can  say  as  a  matter  of  law,  or  a  jury  as  a 
matter  of  fact,  that  a  material  incentive  to  the  completion  of  the 

19.  Lyons  v.  KitcheU,  18  N.  M.  82,   L.R.A.1916A  881. 

134  Pac.  213,  Ann.  Cas.  1916C  671.  Notes:  5  L.R.A.(N.S.)  419;  2  Ann. 

20.  Glenn  County  v.  Jones,  146  Cal.   Cas.  767;  Ann.  Cas.  1915C  676. 

518,  80  Pac.  695,  2  Ann.  Cas.  764  and  As  respects  the  application  of  this 

note ;  Cowdery  v.  Hahn,  105  Wis.  455,  rule  to  compensated  sureties,  see  infra, 

81  N.  W.  882,  76  A.  S.  R.  923.  par.  202. 

1.  Kiessiff  v.  Allspaugh,  91  Cal.  231,  3.  Note :  2  Ann.  Cas.  767. 
27  Pac.  655,  13  L.R.A.  418.  4.  See  preceding  paragraph. 

Notes:  2  Ann.  Cas.  767;  Ann.  Cas.  5.  Standard    Asphalt,    etc.,    Co.    v. 

1915C  675.  Texas  Bldg.  Co.,  99  Kan.  567, 162  Pac. 

See  infra,  par.  98.  299,  L.R.A.1917C  490. 

2.  Maine  Cent.  R.  Co.  v.  National  Notes:  L.R.A.1916B  412;  Ann.  Cas. 
Surety  Co.,  113  Me.  465,  94  Atl.  929,  1915C  675,  676. 
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contract  has-been  done  away  with,  to  the  detriment  of  the  surety.* 
Such  decisions,  however,  seem  to  be  in  conflict  with  other  cases  which 
hold  that  such  an  unauthorized  alteration  of  the  contract  releases  the 
surety  from  liability,  though  the  alteration  is  harmless,  or  even 
beneficial  to  him.'  A  premature  payment  will  not  discharge  a  surety 
where  it  is  made  with  his  knowledge  and  acquiescence  or  by  his 
request.®  Nor,  where  the  contractor  abandons  the  work  long  before 
completion,  and  the  owner  finishes  the  same  himself,  is  the  surety's 
liability  to  the  owner  for  the  excess  expended  by  him  above  the  con- 
tract price  affected  by  the  fact  that  the  owner  did  not  reserve  the 
stipulated  percentage  of  the  contract  price,  such  provision  being  predi- 
cated on  the  contractor's  performance  of  the  contract.®  It  has  also 
been  held  that  an  excess  payment  must  be  knowingly  made  by  the 
owner,  in  order  to  discharge  the  surety.  Thus,  where  an  excessive 
payment  is  made  in  good  faith  on  an  estimate  by  an  architect  or 
superintendent  as  to  the  value  of  the  work  done  to  date  the  surety 
is  not  discharged.*^  An  advance  of  money  to  the  contractor  by  the 
owner,  as  a  mere  loan,  does  not  constitute  a  premature  payment  so 
as  to  discharge  the  surety.**  However,  where  a  bank,  the  owner  of 
a  building  in  the  course  of  construction,  allowed  the  contractor  to 
overdraw  his  general  account,  it  was  held  that  the  transaction  did 
not  constitute  a  loan,  and  was  in  violation  of  a  provision  of  the  con- 
tract that  there  should  be  a  retention  of  a  certain  percentage  until 
the  completion  of  the  contract.**  A  premature  payment  made  by 
the  owner  in  order  to  prevent  laborers  and  materialmen  from  assert- 
ing liens  on  the  property  has  been  held  not  to  discharge  a  surety.** 
iloreover,  where  a  bond  provides  not  merely  for  the  performance  of 
the  contract,  but  also  for  the  payment  of  materialmen  and  laborers, 
their  rights  cannot  be  affected  by  violations  of  the  contract  by  the 
owner,  and  as  to  them  the  surety  is  not  released  by  the  owner's  vio- 
lation of  a  provision  in  the  contract  for  retained  percentages.** 

63.  Alterations  in  Contract  of  Public  Contractjor. — As  respects  the 
liability  of  a  surety  on  the  bond  of  a  public  contractor  the  govern- 

6.  Note:  2  Ann.  Cas.  767.  Notes:  L.R.A.1916B  411;  Ann.  Cas. 

7.  Montgomery  First  Nat.  Bank  v.   1915C  676. 

Maryland  Fidelity,  etc.,  Co.,  145  Ala.  11.  Notes:  L.R.A.1915B  412;  Ann. 

335,  40  So.  415,  117  A.  S.  R.  45,  8  Cas.  1915C  677. 

Ann.    Cas.   241    and   note,   5   L.R.A.  12.  Montp:omery  First  Nat.  Bank  v. 

(N.S.)  418.                       •  Maryland  Fidelity,  etc.,  Co.,  145  Ala. 

Note:  2  Ann.  Cas.  767.  335,  40  So.  415^117  A.   S.  R.  45,  8 

See  snpra,  par.  53.  Ann.  Cas.  241,  5  L.R.A. (N.S.)  418. 

8.  Note :  Ann.  Cas.  1915C  676.  13.  Note :  Ann.  Cas.  1915C  677. 

9.  Eureka  Stone  Co.  y.  Ft.  Smith  14.  Standard  Asphalt,  etc.,  Co.  v. 
First  Christian  Church,  86  Ark.  212,  Texas  Bldg.  Co.,  99  Kan.  567,  162  Pac. 
110  S.  W.  1042,  126  A.  S.  R.  1088.  290,  L.R.A.1937C  490. 

10.  Van  Buren  County  v.  American  Notes:  5  L.R.A.(N.S.)  420;  L.R.A. 
Surety  Co.,  137  la.  490,  115  N.  W.  24,   1915B  413. 

126  A.  S.  R.  290.  •  See  infra,  par.  64. 
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ment  as  obligee  usually  protects  itself  against  the  operation  of  the 
rule  discharging  a  surety  where  the  terms  of  the  contract  have  been 
materially  altered  ^*  by  providing  in  the  bond  that  the  obligation 
of  the  surety  shall  extend  to  all  changes  in  or  additions  to  the  con- 
tract which  may  thereafter  be  made.**  It  seems,  however,  that  while 
such  a  clause  is  held  to  extend  to  such  changes  as  may  be  found  advan- 
tageous or  necessary  in  the  plans  or  specifications,*^  it  does  not  extend 
to  a  change  in  the  location  of  the  structure  to  be  built,  but  that  by 
such  a  change  in  the  terms  of  the  contract  the  surety  on  the  con- 
tractor's bond  will  be  released.*^  Waiving  the  original  time  limit, 
and  calling  on  the  contractor,  through  correspondence,  for  extra  work, 
for  which  he  is  paid,  does  not  discharge  the  surety  on  his  bond 
where  the  bond  in  terms  contemplated  an  extension  of  time  as  pos- 
sible, and  the  contract  provided  for  a  waiver  of  the  time  limit,  and 
for  written  modifications.**  So  the  sureties  are  not  discharged  by 
an  extension  of  the  time  fixed  for  performance,  accorded  by  the 
government  to  the  contractor,  where  the  contract  expressly  provided 
for  a  per  diem  deduction  from  the  contract  price  for  a  delay  beyond 
the  time  prescribed  for  the  completion  of  the  work.*® 

64.  Changes  in  Provisions  for  Payment  to  Materialmen  and  Labor- 
ers.— It  lies  at  the  foundation  of  the  rule  of  strictissimi  juris  that 
the  agreement  altering  the  undertaking  of  the  principal  must  be 
participated  in  by  the  obligee  or  creditor,  in  order  that  it  may  have 
the  eff'ect  of  discharging  the  surety.*  But  in  the  case  of  a  bond 
executed  to  the  government  and  conditioned  for  the  performance 
of  the  work  by  tlie  principal  in  accordance  with  the  stipulations  of 
the  contract,  and  for  the  prompt  payment  of  the  sums  due  to  all 
persons  supplying  labor  and  material  in  the  prosecution  of  the  work, 
there  is  no  single  obligee  or  creditor,  and  the  surety  is  charged  with 
notice  that  he  is  entering  into  what  is,  in  a  very  proper  sense,  a 
public  obligation,  and  one  that  will  be  relied  on  by  persons  who  can 
in  no  manner  control  the  conduct  of  the  nominal  obligee,  and  with 
respect  to  whom  the  latter  is  a  mere  trustee,  and  therefore  incapable, 
on  general  principles  of  equity,  of  bartering  a\\ay,  for  its  own  benefit 
or  convenience,  the  rights  of  the  beneficiaries.*     Hence,  the  rule  is 

15.  See  supra,  par.  53.  U.  S.  474,  34  S.  Ct.  148,  58  U.  S.  (L. 

16.  United  States  Fidelity,  etc.,  Co.  ed.)  319.  Respecting  the  general  rule 
V.  Golden  Pressed,  etc.,  Brick  Co.,  191  as  to  extension  of  time,  see  infra,  par. 
U.  S.  416,  24  S.  Ct.  142,  48  U.  S.  (L.  66. 

ed.)  242.  20.  United  States  v.  McMullen,  222 

17.  United  States  v.  McMullen,  222  U.  S.  460,  32  S.  Ct.  128,  56  U.  S.  (L. 
U.  S.  460,  32  S.  Ct.  128,  56  U.  S.  (L.   ed.)  269. 

ed.)  269.  1.  See  supra,  par.  53,  54. 

18.  United  States  v.  Freel,  186  U.  2.  Equitable  Surety  Co.  v.  United 
S.  309,  22  S.  Ct.  875,  46  U.  S.  (L.  ed.)  States,  234  U.  S.  448,  34  S.  Ct.  803, 
1177.                         •  58  U.  S.  (L.  ed.)  1394. 

19.  Graham  v.   United   States,  231 
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that  changes  in  a  contract  for  the  performance  of  a  public  work, 
though  not  contemplated  in  such  contract,  and  made  without  the 
knowledge  and  consent  of  the  surety  on  the  contractor's  bond,  do 
not  release  the  surety  from  his  obligation  under  such  bond  to  pay 
promptly  all  persons  supplying  the  contractor  with  labor  and  mate- 
rials for  the  prosecution  of  the  work,  at  least  so  far  as  their  labor 
and  materials  are  supplied  in  accordance  with  the  original  contract.' 
So  in  general,  in  the  case  of  a  statutory  bond  given  for  the  pro- 
tection and  benefit  of  laborers,  mechanics  and  materialmen  it  has 
been  held  that  such  claimants  have  rights  under  the  bond  independ- 
ent of  the  rights  of  the  obligee,  and  no  acts  or  omissions  of  the  obligee 
or  of  the  contractor,  for  which  the  laborers,  mechanics,  or  material- 
men are  not  responsible,  will  relieve  the  sureties  from  or  afiFect  their, 
liability  under  the  bond  for  the  claims  of  such  persons.*  It  has 
accordingly  been  held  that  an  extension  of  time  for  the  payment 
of  a  bill  for  materials  furnished  to  the  principal  obligor  by  a  third 
person  does  not,  at  least  in  the  absence  of  any  evidence  of  loss  thereby 
occasioned,  discharge  the  surety  on  a  bond  conditioned  not  only 
for  the  faithful  performance  of  the  original  contract  but  for  the 
prompt  payment  of  all  persons  supplying  labor  and  materials.*  It 
has  been  intimated,  however,  that  if  the  changes  made  are  so  great 
as  to  amount  to  an  abandonment  of  the  contract  and  the  substitution 
of  a  substantially  different  one,  so  that  persons  supplying  labor  and 
materials  would  necessarily  be  charged  with  notice  of  such  abandon- 
ment, a  different  question  would  be  presented.* 

65.  Alteration  or  Surrender  of  Lease  as  Discharge  of  Lessee's  Sure- 
ties.— ^In  accordance  with  the  well  accepted  doctrine  that  the  lia- 
bility of  a  surety  is  not  to  be  extended  beyond  the  terms  of  his 
contract,'  it  is  well  settled  that  a  surety  for  the  performance  of 
provisions  in  a  lease  is  discharged  if  the  provisions  are  materially 
altered  without  his  consent.®  However,  it  is  subsequent  liability 
that  a  surety  who  does  not  consent  to  a  material  alteration  in  the 
lease  is  discharged  from,  and  not  liability  that  becomes  fixed  before 
the  alteration  is  made.*     It  is  a  material  alteration  of  a  lease,  dis- 

3.  United  States  Fidelity,  etc.,  Co.  5.  United  States  Fidelity,  etc.,  Co. 
V.  Golden  Pressed,  etc..  Brick  Co.,  191  v.  Golden  Pressed,  etc.,  Brick  Co.,  191 
U.  S.  416,  24  S.  Ct.  142,  48  U.  S.  (L.  U.  S.  416,  24  S.  Ct.  142,  48  U.  S.  (L. 
ed.)  242;  Equitable  Surety  Co.  v.  Unit-  ed.)  242. 

ed  States,  234  U.  S.  448,  34  S.  Ct.  803,  6.  Equitable   Suretv   Co.  v.  United 

58  U.  S.  (L.  ed.)  1394.  States,  234  U.  S.  448,  34  S.  Ct.  803, 

Notes:  5  L.R.A.(N.S.)  420;  L.R.A.  58  U.  S.  (L.  ed.)  1394. 

1915B  413.  7.  See  supra,  par.  28. 

4.  Standard  Asphalt  Co.  v.   Texas  8.  Stem  v.    Sawyer,   78  Vt.  5,  61 
Bldg.  Co.,  99  Kan.  567,  162  Pac.  299,  Atl.  36,  112  A.  S.  R.  890,  6  Ann.  Cas. 
L.R.A.1917C  490 ;  Victoria  Lumber  Co.  356  and  note.    See  Landlord  and  Ten- 
V.   Wells,  139   La.   500,  71   So.   781,  ant,  vol.  16,  p.  933  et  seq. 
L.R.A.1916E  1110.  9.  Bothfeld   v.   Gordon,   190   Mass. 
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chaxging  a  surety  thereon,  where  the  time  for  the  payment  of  rent 
is  extended,  or  where  one  of  two  lessees  named  in  the  lease  is  per- 
mitted to  retire  from  the  leased  premises,  and  the  other  lessee  is 
looked  to  for  the  rent,  or  where  an  agreement  is  made  between  the 
lessor  and  the  lessee  shortening  the  duration  of  the  term  and  chang- 
ing the  amount  of  the  rent  payable.*^  The  sale  of  part  of  leased 
premises  by  the  lessor,  without  the  consent  or  knowledge  of  the  lessee's 
surety,  discharges  the  latter,  though  the  lease  gives  the  lessor  the 
right  to  sell  the  entire  premises  on  the  giving  of  a  specified  notice.** 
The  consent  which  the  parties  to  a  lease  must  have  from  a  surety 
xhereon  in  order  to  alter  materially  the  lease  may  be  implied  from 
the  language  of  the  lease.**  The  effect  on  the  liability  of  a  tenant's 
surety  of  the  surrender  of  a  lease  is  considered  elsewhere.** 

Extension  of  Time 

66,  General  Rule. — ^It  is  a  familiar  rule  that  if  a  creditor,  by 
positive  contract  with  the  principal  debtor,  and  without  the  consent 
of  the  surety,  extends  the  time  of  payment,  he  thereby  discharges 
the  surety.*'*  This  is  in  accordance  with  the  broader  and  more  gen- 
eral doctrine  that  the  engagement  of  a  surety  is  not  to  be  enlarged 
or  varied  without  his  consent,  and  that  any  agreement  to  do  so  by 
the  creditor  is  an  attempt  on  his  part  to  make  for  the  surety  a  new 

567,  7  N.  E.  639,  112  A.  S.  R.  341,  58  124,  1  Ann.  Cas.  724:  Price  v.  Dime 

L.R.A.(N.S.)  764.  Sav.  Bank,  124  lU.  317, 15  N.  E.  754. 

Note:  6  Ann.  Cas.  360.  7  A.  S.  R.  367;  McCartney  v.  Ridg- 

10.  Note:  6  Ann.  Cas.  359.  way,  160  111.  129,  42  N.  E.  826,  32 
See  Landlord  and  Tenant,  vol.  16,  L.R.A.     555;     Dickerson     v.     Ripley 

p.  934.  County,  6  Ind.  128,  63  Am.  Dec.  373 ; 

11.  Stem  V.  Sawyer,  78  Vt.  5,  61  Post  v.  Losey,  111  Ind.  75,  12  N.  E. 
Atl.  36,  112  A.  S.  R.  890,  6  Ann.  Caa.  121,  60  Am.  Rep.  677 ;  Davis  v.  Stent, 
356.  126  Ind.  12,  25  N.  E.  862,  22  A.  S.  R. 

12.  Note:  6  Ann.  Cas.  360.  565;  Kelly  v.  Gillespie,  12  la.  55,  79 

13.  See  Landlord  and  Tenant,  vol.  Am.  Dec.  516;  Union  Stove,  etc., 
16,  pp.  935,  936.  Works  v.   Caswell,  48  Kan.  689,   29 

14.  Sprigg  V.  Mt.  Pleasant  Bank,  10  Pac.  1072,  16  L.R.A.  85  and  note ; 
Pet.  257,  9  U.  S.  (L.  ed.)  416;  Union-  Brinagar  v.  Phillips,  1  B.  Mon.  (Ky.) 
town  Bank  v.  Mackey,  140  U.  S.  220,  283,  36  Am.  Dec.  575;  Brown  v. 
11  S.  Ct.  844,  35  U.  S.  (L.  ed.)  485;  Wright,  7  T.  B.  Mon.  (Ky.)  396,  IS 
Union  Mut.  L.  Ins.  Co.  v.  Hanford, '  Am.  Dec.  190 ;  Daviess  County  Bank, 
143  U.  S.  187,  12  S.  Ct.  437,  36  U.  etc.,  Co.  v.  Wright,  129  I^v.  21,  110 
S.  (L.ed.)  118;  White  V.  Life  Ass'n  of  S.  W.  361,  17  L.R.A. (N.S.)  1122; 
America,  63  Ala.  419,  35  Am.  Rep.  Morehead  v.  Citizens*  Deposit  Bank, 
45;  Wilkerson  v.  Crescent  Ins.  Co.,  64  130  Ky.  414,  113  S.  W.  501,  23  L.R.A. 
Ark.  80, 40  S.  W.  465,  62  A.  S.  R.  152;  (N.S.)  141  and  note;  Kennebec  Bank 
Rockville  Nat.  Bank  v.  Holt,  58  Conn.  v.  Tuckerman,  5  Greenl.  (Me.)  130,  17 
526,  20  Atl.  669,  18  A.  S.  R.  293  and  Am.  Dec.  209;  Berry  v.  Pullen,  69  Me. 
note;  Curan  v.  Colbert,  3  Ga.  239,  46  101,  31  Am.  Rep.  248;  Thom  v.  Pink- 
Am.  Dec.  427;  Preston  v.  Garrard,  120  ham,  84  Me.  101,  24  Atl.  718,  30  A.  S. 
Ga.  689,  48  S.  E.  118,  102  A.  S.  R.  R.  335  and  note;  Yates  v.  Donaldson^ 
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contract  to  which  he  never  assented.**  The  time  of  payment  may 
be  quite  as  important  a  consideration  to  the  surety  as  the  amount 
he  has  promised  conditionally  to  pay.  He  may  have  agreed  to 
become  responsible,  because  he  then  had  in  his  possession  property 
of  the  principal  debtor  sufficient  to  indemnify  him  against  loss.  When 
the  time  fixed  in  the  contract  has  passed  without  notification  to  him 
of  the  default  of  the  principal,  he  may  naturally  suppose  his  liabil- 
ity to  be  at  an  end,  and  thus  release  the  means  of  reimbursement, 
to  his  ultimate  loss,  if  the  changed  contract  is  subsequently  enforced 
against  him.'*  Again,  a  surety  has  the  right,  on  payment  of  the 
debt,  to  be  subrogated  to  all  the  rights  of  the  creditor,  and  to  pro- 
ceed at  once  to  collect  it  from  the  principal ;  but  if  the  creditor  has 
tied  his  own  hands  from  proceeding  promptly,  by  extending  the  time 
of  collection,  the  hands  of  the  surety  will  equally  be  bound;  and 
before  they  are  loosed,  by  the  expiration  of  the  extended  credit,  the 
principal  debtor  may  have  become  insolvent  and  the  right  of  subroga- 
tion rendered  worthless.*'     It  should  be  observed,  however,  that  it 

5  Md.  389,  61  Am.  Dec.  283 ;  Franklin  Barnett  v.  Reed,  51  Pa.  St.  190,  88  Am. 
Sav.  Bank  v.  Cochrane,  182  Mass.  586,  Dee.  574;  Hagey  v.  Hill,  75  Pa.  St.  108, 
66  N.  E.  200,  61  L.R.A.  760 ;  Leit-  15  Am.  Rep.  583 ;  Butler  v.  Hamilton, 
hauser  v.  Baumeister,  47  Minn.  151,  49  2  Desaus.  (S.  C.)  226,  2  Am.  Dec.  692; 
N.  W.  660,  28  A.  S.  R.  336;  Newell  v.  Brown  v.  McDonald,  8  Yerg.  (Tenn.) 
Hamer,  4  How.  (Miss.)  684,  35  Am.  158,  29  Am.  Dec.  112;  Sully  v.  Chil- 
Dec.  415;  Smith  v.  Rice,  27  Mo.  505,  dress,  106  Tenn.  109,  60  S.  W.  799, 
72  Am.  Dec.  281 ;  Stillwell  v.  Aaron,  82  A.  S.  R.  875 ;  Gillett  v.  Taylor,  14 
69  Mo.  539,  33  Am.  Rep.  517;  Pratt  Utah  190,  46  Pac.  1099,  60  A.  S.  R. 
V.  Conway,  148  Mo.  291,  49  S.  W.  890  and  note;  Montpelier  Bank  v. 
1028,  71  A.  S.  R.  602;  Merriam  v.  Dixon,  4  Vt.  587,  24  Dec.  640:  Hum- 
Miles,  54  Neb.  566,  74  N.  W.  861,  69  phrey  v.  Hitt,  6  Grat.  (Va.)  509,  52 
A.  S.  R.  731  and  note;  Grafton  Bank  Am.  Dec.  133;  McDougall  v.  Walling, 
V.  Woodward,  5  N.  H.  99,  20  Am.  Dec.  21  Wash.  478,  58  Pac.  6G9,  75  A.  S. 
566;  New  Hampshire  Sav.  Bank  v.  R.  849;  Hallock  v.  Yankey,  102  Wis. 
Colcord,  15  N.  H.  119,  41  Am.  Dec.  41,  78  N.  W.  156,  72  A..S.^R.  861  and 
685;  Southard  v.  Latham,  18  N.  M.  note;  Fanning  v.  Murphy,  126  Wis. 
503,  138  Pac.  205,  50  L.R.A.(N.S.)  538, 105  N.  W.  1056,  110  A.  S.  R.  946, 
871 ;  Colgrove  v.  Tallman,  67  N.  Y.  95,  5  Ann.  Gas.  435  and  note,  4  L.R.A, 
^  i°^«J^®Pj^^;  ^^ly^  ^•.?^^^;  '^^  (N.S.)  666  and  note;  Bank  of  Ireland 
l:Ji.EK^.  ^fju?^?:31^.L?i^^;  V.  Beresford,  6  Dow  233,  19  Rev.  Rep. 

45  Am. 

ri^'r68rand^;oTe;^'j:nki7s  ;^  ^'%  ThA^  ^"l  ^'%  Pr'  ^^L^] 
Daniel,  125  N.  C.  161,  34  S.  E.  239,   ^'  ^'  ^'  ^^^  ^1  Eng.  Rul.  Gas.  660  et 

74  A.  S;  R.  632;  Fleming  v.  Borden,   ^^-         ,        ,  ,     « 

126  N.  C.  450,  36  S.  E.  17,  78  A.  S.  ^«^®®^*^^  Attachment,  vol.  2,  p. 
R.  671,  127  N.  C.  214,  37  S.  E.  219,  ^8/;  Bills  and  Notes,  vol.  3,  p.  1275 
53  L.R.A.  316  and  note;  Okie  v.  Spen-   et  seq. 

car,  2  Whart.  (Pa.)  253,  30  Am.  Dec.       15-  See  supra,  par.  50,  53. 
251    and    note;    Manufacturers',    etc.,       16.  Kendall  v.  Grice,  1  Mackey  (D. 
Bank  v.  Pennsylvania  Bank,  7  Watts   C.)  279,  47  Am.  Rep.  243. 
and  S.   (Pa.)   335,  42  Am.  Dec.  240;        17.  Benson  v.  Phipps,  87  Tex.  578, 
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is  really  unimportant  whether  the  extension  given  has  actually  proved 
prejudicial  to  the  surety  or  not.  The  rule  stated  is  quite  independent 
of  the  event,  and  the  fact  that  the  principal  is  insolvent  or  that  the 
extension  granted  promised  to  be  beneficial  to  the  surety  would  give 
no  right  to  the  creditor  to  change  the  terms  of  the  contract  with- 
out the  knowledge  or  consent  of  the  surety.*®  Nor  does  it  matter 
for  how  short  a  period  the  time  of  payment  may  be  extended.*' 
The  principle  is  the  same  whether  the  time  is  long  or  short.  The 
creditor  must  be  in  such  a  situation  that  when  the  surety  comes  to 
be  substituted  in  his  place  by  paying  the  debt,  he  may  have  an 
immediate  right  of  action  against  the  principal.  The  suspension 
of  the  right  to  sue  for  a  month,  or  even  a  day,  is  as  eflfectual  to 
release  the  surety  as  a  year  or  two  years.*^  However,  in  order  to 
discharge  a  surety  by  giving  time,  the  extension  must  operate  on 
the  instrument  which  the  surety  has  signed,  and  not  merely  on 
a  collateral  security,  which  operates  beneficially  to  the  surety.*  The 
defense  of  a  binding  extension  of  time  given  by  a  creditor  to  the 
principal  is  usually  available  to  the  surety  at  law  or  in  eqaity.*  It 
has  been  held,  however,  that  ct  covenant  by  the  holder  of  a  bond 
with  the  principal  obligor  for  a  definite  extension  of  time  does  not 
release  the  surety  at  law,  but  that  his  remedy  is  in  a  court  of  equity.* 
67.  Necessity  for  Valid  Contract  of  Extension. — ^To  make  an  exten- 
sion of  time  to  a  debtor  have  the  effect  of  exonerating  the  surety, 
it  is  not  merely  necessary  that  there  should  be  an  agreement  which 
varies  the  original  contract  by  postponing  the  time  for  its  perform- 
ance beyond  that  fixed  originally  by  the  terms  of  the  obligation, 
but  the  transaction  must  involve  all  the  essentials  of  a  binding  con- 
tract— one  that  the  debtor  may  enforce  against  the  creditor,  either 
as  a  cause  of  action  or  as  a  defense  effectually  tying  the  hands  of 
the  creditor  as  regards  enforcing  payment  of  the  debt  until  the  expira- 
tion of  the  agreed  time.*     There  must,  therefore,  be  a  reasonably 

29  S.  W.  1061,  47  A.  S.  R.  128  and   Place  v.  Mcllvain,  38  N.  Y.  96,  97 
note.  Am.  Dec.  777. 

18.  Kendall  v.  Grice,  1  Mackey  (D.       Note:  55  A.  S.  R.  875. 

C.)    279,   47   Am.   Rep.   243;    Davies       1.  United  States  v.  Hodge,  6  How. 

County  Bank,  etc.,  Co.  v.  Wright,  129   279,  12  U.  S.  \L.  ed.)  437. 

Ky.   21,  110   S.   W.   361,   17  L.R.A.       2.  King  v.  State  Bank,  9  Ark.  185, 

(N.S.)   1122;  George  v.  Andrews,  60   47  Am.  Dec.  739. 

Md.  26,  45  Am.  Rep.  706.  3.  Devers  v.  Ross,  10  Grat.   (Va.) 

Note :  21  Eng.  Rul.  Cas.  661.  252,  60  Am.  Dec.  331. 

Soe  supra,  par.  53.  4.  King  v.  State  Bank,  9  Ark.  185, 

19.  Smith  V.  Shelden,  35  Mich.  42,  47  Am.  Dec.  739 ;  Charlotte  First  Nat. 
24  Am.  Rep.  529.  Bank  v.  Lineberger,  83  N.  C.  454,  35 

20.  Dickerson  v.  Ripley  County,  6  Am.  Rep.  582,  overruled  by  Carter  v. 
Ind.  128,  63  Am.  Dec.  373;  Thorn  v.  Duncan,  84  N.  C.  676,  so  far  as  it 
Pinkham,  84  Me.   101,   24  Atl.   718,  holds  that  the  receipt  of  usurious  in- 

30  A.  S.  R.  335;  Bangs  v.  Strong,  7  terest  is  not  a  sufficient  consideration 
Hill   (N.  Y.)   250,  4i!  Am.  Dec.  64;   for  the  extension  agreement;  Howell 
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definite  time  agreed  on,*  and,  unless  the  agreement  is  under  seal, 
an  agreed  equivalent  rendered  for  the  extension,  and  that  equivalent 
must  be  a  real  consideration.*  A  mere  proposition  to  give  time,  and 
suspend  the  right  to  sue,  on  certain  conditions  and  contingencies, 
which  are  not  proved  to  have  been  complied  with,  or  to  have  hap- 
pened, will  not  discharge  the  sureties.'  So,  an  agreement  by  a  cred- 
itor to  accept  a  certain  percentage  within  a  specified  time  in  full 
of  his  claim,  but  containing  no  stipulation  for  delay  or  extension, 
and  never  complied  with,  does  not  discharge  the  surety.®  An  agree- 
ment between  a  creditor  and  debtor  to  delay  payment  for  an  uncer- 
tain period,  as  until  some  time  in  the  summer,  or  "until  after  harvest," 
is  too  indefinite  to  discharge  a  surety.^  So,  an  agreement  to  retain 
the  maker  of  a  note  in  the  payee's  employment  "so  long  as  he  does 
well,"  and  to  credit  a  certain  portion  of  his  wages  on  the  note,  does 
not  release  the  sureties  thereon,  when  the  maker  is  discharged  from 
service  before  the  note  becomes  due,  and  the  time  of  payment  is 
never  extended  beyond  the  maturity  of  the  note.^®     However,  an 

V.  Sevier,  1  Lea  (Tenn.)  360,  27  Am.  10  So.  539,  36  A.  S.  R.  210;  Stroud  v. 
Rep.  771.  See  also  Bills  and  Notes,  Thomas,  139  Cal.  274,  72  Pac.  1008, 
vol.  3,  p.  1277.  96  A.  S.  R.  Ill;  Curan  v.  Colbert, 

6.  Clark  v.  Gerstley,  204  U.  S.  504,  3  Ga.  239,  46  Am.  Dec.  427;  Bugh  v. 
27  S.  Ct.  337,  51  U.  S.  (L.  ed.)  689;  Crum,  26  Ind.  App.  465,  59  N.  E.  1076, 
Wills  v.  Ross,  77  Ind.  1,  40  Am.  Rep.  84  A.  S.  R.  307;  Hunt  v.  Bridgham, 
279  (dictum) ;  Thorn  v.  Pinkham,  84  2  Pick.  (Mass.)  581, 13  Am.  Dec.  458; 
Me.  101,  24  Atl.  718,  30  A.  S.  R.  335;  Fulton  v.  Matthews,  15  Johns.  (N.  Y.) 
Scott  V.  Fisher,  110  N.  C.  311,  14  S.  433,  8  Am.  Dec.  261;  Olmstead  v. 
E.  799,  28  A.  S.  R.  688;  Pindley  v.  Latimer,  158  N.  Y.  313,  53  N.  E.  5, 
Hill,  8  Ore.  247,  34  Am.  Rep.  578.  43  L.R.A.  685;  Weakly  v.  Bell,  9 
Compare  Brown  v.  Buford,  3  B.  Mon.  Watts  (Pa.)  273,  36  Am.  Dec.  116; 
(Ky.)  508,  39  Am.  Dec.  477,  holding  Butler  v.  Hamilton,  2  Desaus.  (S.  C.) 
that  where  further  time  for  payment  226,  2  Am.  Dec.  692 ;  Burke  v.  Cruger, 
is  given  by  the  obligee  in  a  note,  it  is  8  Tex.  66,  58  Am.  Dec.  102;  Benson 
not  necessary  that  any  specified  length  v.  Phipps,  87  Tex.  578,  29  S.  W.  1061, 
of  time  should  be  agreed  upon,  and  47  A.  S.  R.  128;  Baker  v.  Marshall, 
where  no  time  is  mentioned,  a  reason-  16  Vt.  522,  42  Am.  Dec.  528 ;  Fanning 
able  time  will  be  presumed  to  have  been  v.  Murphy,  126  Wis.  538,  105  N.  W. 
agreed  on.  See  Bills  and  Notes,  vol.  1056,  110  A.  S.  R.  946,  5  Ann.  Cas. 
3,  p.  1277.  435,  4  L.R.A.(N.S.)  666  and  note. 

6.  M'Lemore  v.  Powell,  12  Wheat.  Notes:  97  Am.  Dec.  780;  30  A.  S. 
554,  6  U.  S.  (L.  ed.)   726;  Sprigg  v.   R.  338. 

Mt.  Pleasant  Bank,  14  Pet.  201,  10  U.  As  respects  mere  indulgence,  see 
S.  (L.  ed.)  419;  Benjamin  v.  Hillard,   infra,  par.  80. 

23  How.  149,  16  U.  S.  (L.  ed.)   518;       7.  United     States    v.    Michael,    12 
Specht  V.  Howard,  16  Wall.  564,  21   Wheat.  505,  6  U.  S.  (L.  ed.)  709. 
U.  S.  (L.  ed.)  348;  Cross  v.  Allen,  141       8.  Miller  v.  Hatch,  72  Me.  481,  39 
U.  S.  528,  12  S.  Ct.  67,  35  U.  S.  (L.   Am.  Dec.  346. 

ed.)  843;  Gordon  v.  Chattanooga  Third  9.  Findley  v.  Hill,  8  Ore.  247,  34 
Nat.  Bank,  144  U.  S.  97, 12  S.  Ct.  657,   Am.  Rep.  578. 

36  U.  S.  (L.  ed.)  360;  Martin  v.  Pope,       10.  Thorn  v.  Pinkham,  84  Me.  101, 
6  Ala.  532,  41  Am.   Dec.   66 ;   Saint   24  Atl.  718,  30  A.  S.  R.  335. 
▼.  Wheeler,  etc.,  Mfg.  Co.  95  Ala.  362, 
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agreement  fqr  an  extension  for  twenty  or  thirty  days  is  not  too  indefi- 
nite to  operate  as  a  discharge  of  sureties,  since  the  period  must  be 
regarded  as  definite  for  at  least  twenty  days.**  An  agreemeat  to 
extend  the  time  of  payment  will  discharge  the  surety,  whether  the 
agreement  is  indorsed  on  the  obligation,  or  is  evidenced  by  erasure 
or  interlineation  or  by  a  collateral  agreement-*^  In  accordance  with 
the  general  rule  that  a  contract  for  an  extension  of  the  time  must 
be  binding  to  effect  the  release  of  a  surety,  it  has  been  held  that 
an  oral  contract  will  not  so  operate  in  a  case  where  the  statute  of 
frauds  requires  a  writing.*' 

68.  Validity  of  Consideration  for  Extension. — The  consideration 
to  support  an  agreement  for  an  extension  of  time  must  be  a  legally 
sufficient  consideration,  as  in  the  case  of  contracts  generally.**  For 
this  purpose  the  acceptance  of  interest  in  advance  is  sufficient,**  and 
if  the  creditor,  without  inadvertence  or  mistake,  receives  a  payment  of 
interest  in  advance  on  the  note  of  the  debtor,  without  expressly  re- 
serving the  right  to  sue  before  the  expiration  of  the  period  for  which 
interest  is  taken,  an  implied  contract  has  been  considered  as  extend- 
ing the  time  of  payment  during  the  period  for  which  interest  is  thus 
paid,**  though  some  courts  take  the  view  that  such  a  payment  is 
not  of  itself  sufficient  to  establish  an  agreement  to  give  further 
credit.*'  It  is  clear  that  part  payment  of  a  debt  at  or  after  the  time 
it  becomes  due  is  not  sufficient  to  support  a  binding  contract  for  an 
extension  of  time,  ajs  such  payment  is  but  a  part  performance  of  a 
duty,  and,  moreover,  is  for  the  benefit  of  the  surety.*®  Thus,  an  agree- 
ment to  extend  the  time  of  payment  of  a  note  when  due,  on  payment 
of  the  interest  and  part  of  the  principal,  is  without  consideration. 
Hence,  the  creditor  may,  if  he  chooses,  immediately  press  for  pay- 
ment despite  his  agreement  to  extend,  and  a  surety  on  Uie  note  is  not 
released  by  such  agreement.**  But  a  part  payment,  made  on  a  note 
before  its  maturity,  is  a  good  consideration  for  an  agreement  to  extend 

11.  Hamilton    v.    Pronty,    50   Wis.  v.  Mallett,  34  Me.  547,  56  Am.  Dec 
592,  7  N.  W.  659,  36  Am.  Rep.  866.  673 ;    New   Hampshire   Sav.   Bank  v. 

12.  Stillwell  v.  Aaron,  69  Mo.  539,  Colcord,  15  N.  H.  119,  41  Am.  Dec. 
33  Am.  Rep.  517.  685;  Windhorst  v.  Bergendahl,  21  S. 

13.  Berry  v.  PuUen,  69  Me.  101,  31  D.  218,  111  N.  W.  544,  130  A.  S.  R. 
Am.  Rep.  248.     See  supra,  par.  17.  715;  Hallock  v.  Yankey,  102  Wis.  41, 

14.  Scott  V.  Fisher,  110  N.  C.  311,  78  N.  W.  156,  72  A.  S.  R.  861. 
14  S.  E.  799,  28  A.  S.  R.  688.    As  to       16.  Note:  55  A.  S.  R.  874. 

what  constitutes  a  sufficient  consider-  See  Bills  and  Notes,  vol.  3,  p.  1216. 

ation,  see  generally,   Contracts,  vol.  17.  See  Bills  and  Notess,  vol.  3,  p. 

(),  p.  652  et  seq.  1216. 

15.  Dickerson  v.  Ripley  County,  6  18.  King  v.  State  Bank,  9  Ark.  185, 
Ind.  128,  63  Am.  Dec.  373;  Abel  v.  47  Am.  Dec.  739;  Regan  \.  Williams, 
Alexander,  45  Ind.  523,  15  Am.  Rep.  185  Mo.  620,  84  S.  W.  959,  105  A.  S. 
270 ;  Morehead  v.  Citizens'  Deposit  R.  600 ;  Sully  v.  Childress,  106  Tenn. 
Bank,  130  Ky.  414,  113  S.  W.  501,  23  109,  60  S.  W.  499,  82  A.  S.  R.  875. 
L.R.A.(N.S.)    141;  lime  Rock  Bank  19.  Stroud  v.  Thomas,  139  Cal.  274, 
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the  time  for  payment  of  the  balance,  and  consequently  discharges 
the  surety,  although  a  partial  payment,  made  the  day  before  the 
maturity  of  a  note,  will  not  discharge  a  surety  when  the  contract  of 
the  holder  and  principal  for  extension  is  that  the  payment  shall  be 
made  at  its  maturity.*®  The  mere  fact  that  after  a  request  for  the 
extension  of  the  time  for  payment,  and  the .  granting  thereof,  the 
creditor  indorses  the  result  upon  his  loan  register  does  not  establish 
an  enforceable  agreement  for  such  extension  or  have  any  eflfect  what- 
ever.^ 

69.  Necessity  for  Lack  of  Consent  by  Surety. — To  release  a  surety 
the  giving  of  time  by  a  creditor  to  the  principal  must  not  only  be 
the  result  of  an  obligatory  contract  made  on  a  valid  consideration,- 
but  it  must  also  be  without  the  consent  of  the  surety.*  A  surety  who 
kn»ws  that  a  creditor  has  given  time  to  or  made  a  new  contract  with 
the  principal  debtor,  and  assents  to  such  new  contract,  is  not  discharged 
by  the  giving  of  the  time  or  by  the  making  of  the  new  contract.* 
Also,  a  surety  who  clothes  the  principal  with  apparent  authority  to 
arrange  for  an  extension  of  time  has  no  just  cause  to  complain  al- 
though he  was  not  in  fact  cognizant  that  such  extension  had  been 
granted.^  However,  a  surety  is  discharged  by  a  binding  extension 
of  time  given  without  the  surety's  consent,  although  he  may  have 
consented  to  a  previous  contract  of  the  same  kind.*  An  agreement 
between  a  principal  debtor  and  the  creditor  to  extend  the  time  of 
payment,  made  on  a  false  representation  that  the  surety  desired  and 
consented  to  such  extension,  will  not  release  the  surety,  because  the 
fraudulent  misrepresentation  employed  in  procuring  it  makes  the 
agreement  itself  invalid,  unenforceable,  and  not  binding  on  the  prin- 
cipal debtor.'  However,  the  participation  of  a  surety  in  payments  of 
interest  in  advance  furnishes  evidence  of  his  assent  to  the  agreement 
for  delay  implied  from  such  payment.®  A  surety  may  have  knowl- 
edge that  an  extension  has  been  granted  to  his  principal  and  still 
not  be  prejudiced  thereby,  as,  his  obligations  being  strict issimi  juris, 
he  may  stand  on  the  letter  of  his  contract,  and  the  law  does  not  im- 

72  Pac.  1008,  96  A.  S.  R.  Ill ;  Regan  4.  RockviUe  Nat.  Bank  v.  Holt,  58 

V.  Williams,  185  Mo.  620,  84  S.  W,  Conn.  526,  20  Atl.  669,  18  A.  S.  R. 

959,  105  A.  S.  R.  600.  293. 

20.  Sully  V.  Childress,  106  Tenn.  109,  5.  Moody  v.  Stubbs,  94  Kan.  250, 

60  S.  W.  499,  L2  A.  IJ.  R.  875.  146  Pac.  346,  Ann.  Cas.  1917C  362. 

1.  Fanning  v.  Murphy,  126  Wis.  538,  6.  Lime  Rock  Bank  v.  Mallett,  34 
105  N.  W.  1056,  110  A.  S.  R.  946,  5  Me.  547,  56  Am.  Dec.  673. 

Ann.    Cas.   435   and   note,   4   L.R.A.       7.  McDoup^all  v.  Walling:,  15  Wash. 

(N.S.)  666.  78,  45  Pac.  668,  55  A.  S.  R.  871.    See 

2.  See  supra,  par.  67.  generally.  Fraud  and  Deceit,  vol.  12, 

3.  King  V.  State  Bank,  9  Ark.  185,  p.  222. 

47  Am.  Dec.  739 ;  Benson  v.  Phipps,  87  8.  New  Hampshire  Sav.  Bank  v. 
Tex.  578,  29  S.  W.  1061,  47  A.  S.  R.  Colcord,  15  N.  H.  119,  41  Am.  Dec. 
128.     See  also  supra,  par.  66.  685.    See  preceding  paragraph. 
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pose  on  him  the  duty  to  speak.*  In  order  that  a  surety  may  be  prej-  ^ 
udiced  by  an  arrangement  between  the  creditor  and  principal  debtor 
whereby  time  is  given  to  the  latter,  not  only  must  he  have  knowledge 
thereof  but  he  must  acquiesce  in  it.^®  In  other  words,  the  consent 
of  a  surety  cannot  be  inferred  from  his  silence  or  neutrality,  but 
must  be  evinced  by  some  positive  act.^^  A  surety,  however,  is  bound 
by  the  rules  of  good' faith  and  fair  dealing,  as  well  as  other  men.** 
If  therefore,  as  agent  for  the  principal  debtor,  he  requests  and  ob- 
tains an  extension  of  the  time  of  payment  without  mentioning  his 
liability  as  surety,  he  is  estopped  to  assert  that  he  is  released  by  reason 
of  his  want  of  assent  as  such  to  the  extension.**  Where  a  surety 
claims  to  have  been  released  by  an  extension  of  time  granted  to  the 
principal  by  the  creditor,  the  burden,  it  has  been  held,  is  on  the  surety 
to  show  that  such  extension  was  made  without  his  consent.**  On  the 
other  hand,  it  has  been  held  that  when  it  appears  that  the  time  of 
payment  has  been  extended  by  a  creditor  at  the  instance  of  the 
principal  debtor,  and  no  evidence  is  offered  to  show  that  the  sureties 
of  the  latter  had  any  knowledge  of  such  extension,  an  instruction 
that  from  the  acts  of  the  creditor  the  jury  may  infer  a  knowledge  of 
such  extension  by  the  sureties  is  erroneous.** 

70.  Extension  of  Time  Where  Surety  Is  Indemnified. — If  a  surety 
is  fully  indemnified  by  the  principal  debtor  in  money  or  property  of 
full  value  to  the  amount  of  the  debt,  he  is  estopped  to  set  up  against 
the  creditor  the  defense  that  the  time  of  payment  has  been  extended 
in  favor  of  the  principal  without  the  consent  of  the  surety.**  The 
taking  by  sureties  of  security  against  liability  is  in  efifect  an  ap- 
propriation by  them  of  that  portion  of  the  effects  of  the  principal 
to  the  payment  of  the  debt,  and  they  will  not  therefore  be  permitted 
to  urge  that  they  are  not  responsible.  In  other  words,  an  indemnity 
placed  by  the  principal  with  the  surety  is,  in  effect,  a  trust  fund, 
which  may  be  applied  in  payment  of  the  amount  due.*' 

71.  Acceptance  by  Creditor  of  Bill  or  Note  from  Debtor. — ^It  is  a 
general  rule  that  where  a  creditor  accepts  from  the  principal  debtor, 
without  the  consent  of  the  surety,  a  draft,  check,  promissory  note, 
or  otlier  negotiable  instrument  payable  at  a  future  day,  for  the  debt, 
the  creditor's  right  of  action  is  suspended  until  its  maturity,  and 

9.  Hallock  V.  Yankey,  102  Wis.  41,  W.  912,  Ann.  Cas.  1915A  1882. 

78  N.  W.  156,  72  A.  S.  R.  861.  16.  Everett  v.  United  States,  6  Port. 

10.  Everett  v.  United  States,  6  Port.  (Ala.)  166,  30  Am.  Dec.  584. 
(Ala.)  166,  30  Am.  Dec.  584.  16.  Chilton  v.  Robbins,  4  Ala.  223, 

11.  Sneed  v.  White,  3  J.  J.  Marsh.  37  Am.   Dec.   741;    Smith  v.   Steele's 
(Kv.)   525,  20  Am.  Dec.  175.  Estate,  25  Vt.  427,  60  Am.  Dec.  276; 

12.  See  supra,  par.  28.  McDougall  v.  Walling,  21  Wash.  478, 

13.  Hallock  V.  Yankev,  102  Wis.  41,  58  Pac.  669,  75  A.  S.  R.  849. 

78  N.  W.  156,  72  A.  S.  R.  861.  17.  Chilton  v.  Robbins,  4  Ala.  223, 

14.  Isanti    State   Bank   v.    Mutual    37  Am.  Dec.  741. 
Telephone  Co.,  123  Minn.  314,  143  N. 
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consequently  the  surety  is  discharged.^®  So,  a  creditor  who,  on  re- 
ceiving a  new  note,  surrenders  the  first  novates  his  debt,  and  the 
sureties  on  the  first  note  are  thereby  discharged,  unless  they  sign 
the  new  note.**  But  where  a  demand  note  is  accepted  at  the  maturity 
of  the  indebtedness,  it  has  been  held  that  it  does  not  operate  as  an 
extension  of  time,  and  so  release  the  surety,  even  though  the  interest 
is  paid  thereon  monthly  in  advance.*®  Nor,  it  appears,  does  the 
acceptance  by  the  creditor  from  the  principal  debtor  of  a  non- 
negotiable  note  or  other  instrument  payable  at  a  future  date  in  pay- 
ment of  an  existing  obligation  discharge  a  surety.*  Also,  of  course, 
if  a  surety  has  agreed  that  an  extension  of  time  on  an  obligation 
shall  not  operate  to  discharge  him,  he  will  not  be  released  by  the  tak- 
ing of  a  note  for  the  extended  period,*  and  it  seems  that  it  may  be 
proved  by  parol  that  such  an  agreement  was  made.'  The  prevailing 
rule  is  that  the  acceptance  of  a  new  note  after  the  maturity  of  a  debt 
is  evidence  of  such  an  agreement  to  extend  the  time  of  payment  as 
will  discharge  the  surety.*-  But  there  is  authprity  to  the  effect  that 
the  new  note  does  not  raise  any  implication  that  the  creditor  agreed 
to  extend  the  time  of  payment,  and  that  such  an  agreement  must  be 
proved  as  a  fact  dependent  on  the  understanding  of  the  parties  at  the 
time  the  security  was  given.*^ 

72.  Notice  to  Creditor  of  Suretyship  Relation. — The  rule  discharg- 
ing a  surety  on  an  extension  of  time  being  given  by  the  creditor  to 
the  debtor*  usually  applies  to  every  case  where  at  the  time  of  the 
transaction  the  creditor  has  notice  that  the  relation  between  the  debt- 
ors is  one  of  principal  and  surety,'  although  he  did  not  know  of  it 

18.  Morehead   v.    Citizens'   Deposit  1.  Lindeman  v.  Rosenfleld,  67  Ind. 
Bank,  130  Ky.  414,  113  S.  W.  501,  23  246,  33  Am.  Rep.  79  and  note. 
L.R.A.(N.S.)    141;    Corydon   Deposit  2.  Dies  v.  Wilson  County  Bank,  129 
Bank  v.  McClure,  140  Ky.  149,  130  Tenn.  89,  165  S.  W.  248,  Ann.  Cas. 
S.   W.   971,   Ann.    Cas.   1912B   484;  1915A 1090. 

American  Iron,  etc.,  Mf^.  Co.  v.  Beall,  3.  Note :  4  Ann.  Cas.  885. 

101  Md.  423,  61  Atl.  629,  4  Ann.  Cas.  4.  Olathe  First  Nat.  Bank  v.  Liver- 

883  and  note;  Fellows  v.  Prentiss,  3  more,  90  Kan.  395,  133  Pac.  734,  47 

Denio  (N.  Y.)  512,  45  Am.  Dec.  484;  L.R.A.(N.S.)   274. 

Place  V.  Mcllvain,  38  N.  Y.  96,  97  5.  Note :  4  Ann.  Cas.  885. 

Am.  Dec.  777;  Wolf  v.  Fink,  1  Pa.  See  also  Phoenis  Brewing   Co.   v. 

St.  435,  44  Am.  Dec.  141;  Windhorst  Rumbarger,  181  Pa.  St.  251,  37  Atl. 

V.  Bergendahl,  21  S.  D.  218,  111  N.  W.  340,  59  A.  S.  R.  647,  wherein  it  is 

544,  130  A.  S.  R.  715.  held  that  taking  notes  payable  at  a 

Notes:  33  Am.  Rep.  85;  Ann.  Cas.  future  day  for  an  existing  debt  does 

1916A  1193,  1194.  not  of  itself  imply  an  agreement  to 

See   BUiLS  akd  Notbs,  vol.   3,  p.  wait  until  the  notes  mature,  nor  dis- 

1277.  charge  the  parties  secondarily  liable 

19.  Moody  V.  Stubbs,  94  Kan.  250,  for  the  payment  of  the  debt  as  sureties 
146  Pac.  346,  Ann.  Cas.  1917C  362;  or  guarantors. 

Horgan  v.  Creditors,  1  La.  527,  20  Am.       6.  See  supra,  par.  66. 

Dec.  285.  7.  Morehead    v.    Citizens'    Deposit 

20.  Note:  Ann.  Cas.  1916A  1193.       Bank,  130  Ky.  414,  113  S.  W.  501^ 
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at  the  time  of  the  original  contract.^  The  same  rule  applies  although 
at  the  time  of  the  creation  of  the  debt  they  may  both  have  been 
interested  in  the  consideration,  the  relation  of  principal  and  surety 
not  being  created  until  after  the  making  of  the  original  contract.* 
If,  however,  the  creditor,  when  he  gives  time  to  the  principal  debtor, 
is  unaware  that  such  a  relation  exists,  the  surety  is  not  discharged.** 
Moreover,  a  signer  of  a  joint  and  several  promissory  note  is  not,  al- 
though known  by  the  payee  to  be  a  surety,  discharged  under  the 
negotiable  instruments  law  by  granting  an  extension  of  time  to  the 
principal  debtor,  as  one  who.  signs  a  promissory  note  on  the  face 
thereof,  and  who  in  that  way  becomes  a  surety  for  the  principal 
maker,  is,  by  force  of  such  act,  primarily  liable  for  the  payment  of 
such  note.**  Nor,  it  has  been  held,  can  the  appending  of  the  word 
**surety"  to  the  name  of  a  maker  of  a  note  alter  his  liability  as  to 
the  owner  thereof,  but  it  only  shows  that,  as  between  the  promisors, 
one  is  a  principal  and  the  other  a  guarantor.** 

73.  Various  Transactions  Amounting  to  Extensions. — A  stay  of  exe- 
cution on  a  judgment  against  principal  and  surety,  without  the  assent 
of  the  surety,  is  such  a  giving  of  time  as  discharges  the  surety,  if  it  is 
for  a  valuable  consideration  and  for  a  definite  period  of  time.*'  So, 
the  sureties  on  an  undertaking  on  appeal  are  released  by  the  princi- 
pal's private  agreement  to  stay  execution  in  consideration  of  a  con- 
fession of  judgment.**  A  surety  on  a  forthcoming  bond  is  released 
if  the  creditor  makes  an  agreement  with  the  principal  debtor  to  give 
the  latter  time,  and  to  take  a  specified  sum  payable  in  annual  in- 
stalments in  satisfaction  of  the  bond.**    When,  however,  successive 

23  L.R.A.(N.S.)  141.    And  see  Pratt  99  and  note;  Delaware  County  Trust, 

V.   Conway,  148  Mo.  291,   49   S.  W.  etc.,  Ins.  Co.  v.  Haser,  199  Pa.  St.  17, 

1028,  71  A.  S.  R.  602.  48  Atl.  694,  85  A.  S.  R.  763;  Bradley 

8.  Union  Mut.  L.  Ins.  Co.  v.  Han-  Engineering,  etc.,  Co.  v.  Heybum,  56 
ford,  143  U.  S.  187,  12  S.  Ct.  437,  36  Wash.  628,  106  Pac.  170,  134  A,  S. 
U.  S.  (L.  ed.)  118.  R.  1127. 

9.  Rouse  V.  Bradford  Banking  Co.,  Note:  31  L.R.A.(N.S.)  149  et  seq. 
[1894]  A.  C.  586,  63  L.  J.  Ch.  890,  71  See  Bills  and  Notes,  vol.  3,  p.  1276 
L.  T.  N.  S.  522,  43  W.  R.  78,  21  Eng.  et  seq. 

Rul.  Cas.  650  and  note.  12.  Cellers  v.  Meachem,  49  Ore.  186, 

10.  McCloskey  v.  Indianapolis  Mfg.,  89  Pac.  426,  13  Ann.  Cas.  997,  10 
etc..  Union,  67  Ind.  86,  33  Am.  Rep.  76   L.R.A.(N.S.)  133. 

and  note;   Mullendore  v.   Wertz,   75  The  soundness  of  this  decision  has, 

Ind.  431,  39  Am.  Rep.  155;  Nichols  v.  however,  been  questioned.     10  L.R.A. 

Parsons,  6  N.  H.  30,  23  Am.  Dec.  706.  (N.S.)  130,  131  note. 

Note:  21  Eng.  Rul.  Cas.  662.  13.  Ward  v.  Johnson,  6  Munf.  (Va.) 

See  Bills   and  Notes,  vol.   3,  p.  6,  8  Am.  Dec.  729.     See  infra,  par. 

1275.  85. 

11.  Vanderford  v.  Farmers',  etc.,  14.  Kendall  v.  Grice,  1  Mackey  (D. 
Nat.  Bank,  105  Md.  164,  66  Atl.  47,  C.)  279,  47  Am.  Rep.  243. 

10    L.R.A.(N.S.)     129;    Richards    v.       15.  Steele  v.  Boyd,  6  Leigh   (Va.) 
Market  Exch.  Bank  Co.,  81  Ohio  St.   547,  29  Am.  Dec.  218. 
348,  90  N.  E.  1000,  26  L.R.A.{N.S.) 
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payments  are  to  be  made,  at  fixed  periods,  if  the  creditor  gives  time 
as  to  one  of  such  payments  he  will  release  the  surety  as  to  it,  but  not 
with  regard  to  subsequent  payments.  Accordingly,  a  surety  on  a 
contract  requiring  a  consignee  to  make  monthly  payments  for  the 
goods  consigned  to  him  for  sale  is  not  released,  by  the  acceptance 
by  the  consignor  of  a  note  for  one  instalment,  from  liability  for  other 
instalments.**  It  has  been  held  that  an  extension  for  a  valuable 
consideration  without  the  consent  of  the  sureties  of  the  first  of  two 
promissory  not^s  secured  by  a  deed  of  trust  will  not  release  the  liability 
of  the  sureties  on  the  other  note  which  is  not  then  due  by  its  t^rms, 
although  the  deed  of  trust  provided  that  on  default  in  payment  of 
the  first  note  at  maturity  the  other  should  immediately  become  due 
and  payable.*' 

74.  Extension  of  Time  by  Attorney^  Administrator  or  Agent. — 
As  a  general  rule  an  attorney  in  whose  hands  an  obligation  has  been 
placed  for  collection  is  without  power  to  give  an  extension  of  time 
by  an  agreement  made  out  of  court  with  the  principal  obligor,  when 
the  immediate  legal  consequences  of  such  extension  would  be  a  release 
of  the  sureties  from  all  liability  on  their  obligation,  and  anyone 
dealing  with  him  is  fixed  in  law  with  notice  of  this  lack  of  authority.** 
It  has  been  held,  however,  that  a  slight  indulgence  by  an  attorney 
charged  with  the  collection  of  a  note  to  the  maker,  not  authorized 
or  ratified  by  the  holder,  will  not  release  the  sureties  on  the  instrument, 
if  no  security  for  the  payment  of  the  note  is  thereby  lost  or  impaired.** 
An  administrator,  it  has  been  held,  has  no  authority  to  enter  into  a 
binding  contract  for  an  extension  of  time  on  an  obligation  executed  by 
his  intestate,  so  as  to  release  sureties  thereon.*®  However,  the  receipt  by 
the  creditor's  agent  of  the  money  stipulated  for  in  an  agreement  be- 
tween debtor  and  creditor  for  the  extension  of  a  debt  is  suflRcient  to 
make  the  contract  binding  so  as  to  discharge  the  surety.*  But,  it  has 
been  held,  the  fact  that  a  creditor  has  received  money  collected  by  her 
brother  on  a  note  does  not  warrant  a  presumption  of  her  recognition 
of  his  authority  to  bind  her  by  an  indulgence  granted  to  the  debtor 
where  no  direct  authority  is  proved.* 

75.  Extension  of  Time  in  Consideration  of  Payment  of  Interest.— 
An  agreement  by  a  creditor  to  extend  the  time  for  the  payment  of 

16.  Cooper  Rubber  Co.  v.  Johnson,   17  L.R.A.(N.S.)  1122. 

133  Tenn.  562,  182  S.  W.  593,  L.R.A.       The  soundness  of  this  decision  has, 
1917A  282.  however,  been  questioned.     17  L.R.A. 

17.  Owings  V.   McKenzie,  133  Mo.    (N.S.)  1122  note. 

323,  33  S.  W.  802,  40  L.R.A.  154.  1.  Fleming  v.   Barden,   126   N.    C. 

18.  Note:  39  L.R.A. (N.S.)    62,  63.  450,  36  S.  E.  17,  78  A.   S.  R.  671, 

19.  HaU  V.  Presnell,  157  N.  C.  290,  127  N.  C.  214,  37  S.  E.  219,  53  L.R.A. 
72  S.  E.  985,  Ann.  Gas.  1913B  1293  316. 

and  note,  39  L.R.A. (N.S.)  62.  2.  Caston  v.  Dunlap,  Rich.  Eq.  Cas. 

20.  Daviess  County  Bank,  etc.,  Co.   77,  23  Am.  Dec.  194. 
V.  Wright,  129  Ky.  21,  110  S.  W.  361, 
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the  debt  in  consideration  of  the  payment  by  the  debtor  of  the  contract 
rate  of  interest  during  the  period  of  extension,  which  agreement  does 
not  constitute  a  binding  contract  because  it  fixes  no  definite  period  of 
extension,  is  not  sufficient  to  release  a  surety  on  the  debt  from  lia- 
bility, though  it  is  made  without  the  consent  of  the  surety.*  But, 
it  has  been  held,  if  a  binding  agreement  is  entered  into,  without  the 
consent  of  the  surety,  for  an  extension  of  time  to  the  debtor  for  a  fixed 
and  definite  period  in  consideration  of  the  payment  of  the  contract 
rate  of  interest,  there  is  a  sufficient  consideration  to  support  the 
agreement,  and  the  surety  is  discharged.*  The  distinction  is  between 
an  agreement  for  an  extension  for  a  definite  period,  and  ior  which 
interest  is  to  be  paid,  and  an  agreement  for  an  indefinite  extension  of 
time.  In  the  former,  the  agreement  on  the  part  of  the  debtor  is  to 
retain  the  money,  as  on  a  new  loan,  and  pay  interest  therefor  for  the 
certain  time,  and  on  the  part  of  the  creditor  to  forbear  his  right  to  en- 
force payment  during  liie  extended  time,  this  constituting  a  valid 
agreement;  while,  on  the  other  hand,  an  agreement  for  an  indefinite 
extension  may  be  terminated  at  any  time  by  either  party  at  his  mere 
will  and  option,  and  therefore  does  not  constitute  a  binding  contract.* 
Where  there  is  an  agreement  for  an  extension  of  time  to  the  debtor 
for  a  fixed  period  it  has  been  held  to  be  wholly  immaterial  what  rate 
of  interest  is  agreed  on  by  the  parties,  whether  it  be  the  same  as  or  a 
greater  or  less  rate  than  that  stipulated  for  by  the  original  contract.* 

3.  Daviess  County  Bank,  etc.,  Co.  v.  was  said:  "In  many  cases  which  seem- 
Wright,  129  Ky.  21,  110  S.  W.  361,  ingly  support  the  contrary  doctrine 
17  L.R.A.(N.S.)  1122;  Fanning  v.  there  was  a  mere  promise  by  the  cred- 
Murphy,  126  Wis.  538, 105  N.  W.  1056,  itor  to  forbear,  without  any  corre- 
110  A.  S.  R.  946,  5  Ann.  Cas.  435  sponding  promise  on  the  part  of  the 
and  note,  4L.R.A,(N.S.)  666.  See  also  debtor  not  to  pay  during  the  time  of 
Alley  V.  Hopkins,  98  Ky.  668,  34  S.  W.  the  promised  forbearance.  In  such 
13,  56  A.  S.  R.  382,  in  which  it  is  held  cases  it  is  clear  that  there  is  no  con- 
that  a  mere  passive  indulgence  by  the  sideration  for  the  promise.  In  others, 
payee  of  a  note  to  the  maker  does  not  where  there  was  a  mutual  agreement 
release  the  surety,  although  interest  is  for  the  extension,  it  may  be  that  inter- 
paid,  at  a  specified  rate,  according  to  est  during  the  period  of  extension  was 
agreement,  at  the  end  of  each  year,  as  not  allowed  by  law,  and  the  agreement 
the  payee's  acceptance  of  interest  for  did  not  provide  for  the  payment  of 
a  preceding  year  does  not  imply  an  interest." 

agreement  that  he  will  not  sue  for  an-       5.  Alley  v.  Hopkins,  98  Ky.  668,  34 

other  year,  and  does  not,  therefore,  de-  S.  W.  13,  56  A.  S.  R.  382;  Windhorst 

prive  the  surety  of  his  right  to  require  v.  Bergendahl,  21  S.  D.  218,  111  N. 

the  creditor  to  sue  at  any  time,  or  to  W.  544,  130  A.  S^  R.  715 ;  Fanning  v. 

pay   the   debt   himself,   and   be   sub-  Murphy,  126  Wis.  538, 105  N.  W.  1056, 

rogated  to  the  rights  of  the  creditor.  110  A.  S.  R.  946,  6  Ann.  Cas.  435,  4 

4.  Benson  v.  Phipps,  87  Tex.  578,  L.R.A.(N.S.)  666  (opinion  of  Dodgo, 
29  S.  W.  1061,  47  A.  S.  R.  128.  J.), 

Note :  5  Ann.  Cas.  442,  443.  Note :  5  Ann.  Cas.  443. 

In  Benson  v.  Phipps,  87  Tex.  578,  6.  Alley  v.  Hopkins,  98  Ky.  668, 
129  S.  W.  1061,  47  A.  S.  R.  128,  it   34  S.  W.  13,  66  A.  S.  R.  382  j  Benson 

1028 


21  R.  C.  L.  PRINCIPAL  AND  SURETY  §  76 

In  other  cases^  however,  it  has  been  held  that  an  agreement  by  a 
creditor  to  postpone  payment  of  a  debt  until  a  future  day  certain, 
without  other  or  further  consideration  than  the  agreement  of  the 
debtor  to  keep  the  money  during  that  period  arid  to  pay  interest 
thereon  according  to  the  legal  tenor  and  effect  of  the  contract,  is  void 
for  want  of  a  valid  consideration,  and,  hence,  if  there  is  a  surety,  he 
is  not  discharged,  although  the  attempted  agreement  for  extension 
is  made  without  his  knowledge  or  consent.^  But,  it  has  been  ruled, 
a  surety  on  a  promissory  note  is  released,  where  the  payee,  without  ^ 
the  surety's  knowledge  or  consent,  extends  the  time  of  payment  and 
takes  a  note  for  the  accrued  interest,  which  bears  interest  from  its 
date,  for  the  agreement  thus  to  pay  compound  interest  is  a  sufficient 
consideration  for  the  agreement  of  extension.^  An  agreement  entered 
into  between  the  creditor  and  principal  debtor,  without  the  consent 
of  the  surety,  by  which  the  time  for  payment  was  extended  on  the 
payment  of  interest  semiannually,  instead  of  annually  as  stipulated 
for  in  the  original  contract,  has  been  hel4  to  be  based  on  a  suffi- 
cient consideration,  and  so  to  change  the  contract  of  suretyship  as  to 
discharge  the  surety.*  So,  in  general,  if  the  payment  of  an  obligation 
is  definitely  extended  in  consideration  of  the  prepayment  of  interest, 
without  the  knowledge  or  consent  of  a  surety,  he  is'thereby  discharged 
from  liability.*® 

76.  Usury  in  Extension  Agreement  as  Affecting  Surety's  Lia- 
bility,— ^Although  there  has  been  some  conflict  in  the  dififerent  states 
and  even  in  decisions  of  the  courts  in  the  same  state  over  the  question, 
it  is  held  by  the  weight  of  authority  that  a  surety  is  released  by  a 
contract  for  an  extension  of  time,  made  by  the  principal  debtor  and 
the  creditor  without  the  consent  of  the  surety,  although  the  considera- 
tion for  such  extension  is  the  payment  of  usury.**     Such  usurious 

V.  Phipps,  87  Tex.  578,  29  S.  W.  1061,  11.  Abel  v.  Alexander,  45  Ind.  523, 
47  A.  S.  R.  128.  15  Am.  Rep.  270;  Lemmon  v.  Whit- 
Note:  5  Ann.  Cas.  443.  man,  75  Ind.  318,  39  Am.  Rep.  150; 

7.  Abel  V.  Alexander,  45  Ind.  523,  Stillwell  v.  Aaron,  69  Mo.  5.39,  33  Am. 
15  Am.  Rep.  270 ;  Bugh  v.  Cram,  26  Rep.  517 ;  Grafton  Bank  v.  Woodward, 
Ind.  App.  465,  59  N.  E.  1076,  84  A.  5  n.  h.  99,  20  Am.  Dec.  566;  Fleming 
S.  R.  307;  Olmsted  v.  Latimer,  158  N.  v.  Barden,  126  N.  C.  450,  36  S.  E.  17, 
Y.  313,  53  N.  E.  5,  43  L.R  A  685.  73  ^  g  ^  571^  ^27  N.  C.  214,  37  S. 
See  also  opinion  of  Marshall,  J.,  m  E.  219,  53  L.R.A.  316  and  note ;  Wind- 

v""  w°?n^V  i"i^^^^^  Q   R    CUR  f  A         ^^^t  V.  Bergendahl,  21  S.  D.  218,  111 
N.  W.  1056,  110  A.  S.  R.  946,  5  Ann.   xt  tit  raa   ioa  a    o  -d   tik    tx       u 

Cas.  435,  4  L.R.A.(N.S.)   666,  which   ^T"  ^f^' Jn  w' ^'^q^  ^7^^ 
seems  to  incline  towards  this  .dew.         I^^^^^^^^  ^L^^^-Z^^  ^  ^'  ^^ '  ^^^' 
Note:  5  Ann.  Cas.  443.  ^6  Am.  Rep.  866  and  note. 

8.  Bugh  V.  Crura,  26  Ind.  App.  465,       ■^^^^'  35  Am.  Rep.  585. 

59  N.  E.  1076,  84  A.  S.  R.  307.  The  early  rale  m  North  Carolina  waa 

9.  Scott  V.  Fisher,  110  N.  C.  311,  14  apparently  to  the  contrary.  See  Char- 
S.  E.  799,  28  A.  S.  R.  688.  lotte  First  Nat.  Bank  v.  Lineberger, 

10.  See  supra,  par.  58.  83  N.  C.  454,  35  Am.  Rep.  582,  over- 
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contracts,  it  is  said,  are  voidable  only  by  the  debtor  or  those  in  privity 
with  him,  and  not  by  the  creditor,^*  as  the  usurer  cannot  take  ad- 
vantage of  his  own  wrong;  otherwise  there  would  be  a  premium  on 
extortion,  since  a  bona  fide  creditor  by  an  extension  for  legal  interest 
would  release  his  sureties,  while  the  usurer,  by  agreeing  for  illegal 
interest,  would  escape  those  consequences,  and  retain  both  the  usuri- 
ous premiums  and  also  the  liabilities  of  his  sureties.^'  It  has  accord- 
ingly been  held  that  the  receipt  of  interest  in  advance,  although  at 
^a  usurious  rate,  will  support  a  contract  to  forbear;  and,  if  made  with- 
out the  knowledge  or  assent  of  the  surety  to  the  obligation,  will 
exonerate  him  from  liability.^*  In  other  cases,  however,  it  has  been 
held  that  the  surety  is  not  released  by  an  extension  of  time,  where  the 
consideration  for  such  extension  is  the  payment  of  usury.**  There 
is  some  conflict  of  authority  as  to  whether  a  mere  agreement  to  pay 
usury  will  be  such  a  consideration  for  an  extension  of  time  as  will 
release  a  surety  not  consenting.  It  seems  that  the  weight  of  authority 
is  that  such  an  agreement  will  not  release  the  surety,  the  ground  be- 
ing that  a  promise  to  pay  illegal  interest  is  void  and  unenforceable, 
and  hence  cannot  be  a  valuable  consideration  for  a  promise  to  for- 
bear.**  In  other  cases,  however,  it  has  been  held  that  such  a  usurious 
agreement  by  the 'debtor  with  the  creditor  to  extend  the  time  of 
payment  will  release  a  surety  not  consenting  to  such  agreement,  but 
the  cases  so  holding  are  usually  those  where  the  contract  is  at  law 
valid  to  the  extent  of  the  legal  interest  therein  contained.*^ 

77.  Agreement  for  Extension  Conditioned  on  Surety's  Consent. — 
An  agreement  between  a  creditor  and  his  debtor  for  an  extension 
of  time  upon  condition  that  the  surety  assents  thereto  does  not 
amount  to  a  release  of  the  surety,  since,  if  the  assent  is  given,  there 
is  no  release,  and  if  the  assent  is  not  given,  the  agreement  to  extend 
fails.** 

ruled  by  Carter  v.  Duncan,  84  N.  C.  16.  Berry  v.  PuUen,  69  Me.  101,  31 

676.  Am.  Rep.  248 ;  Meiswinkle  v.  Jung,  30 

12.  Grafton  Bank  v.  Woodward,  5  Wis.  361,  11  Am.  Rep.  572;  Irvine  v. 
N.  H.  99,  20  Am.  Dec.  666 ;  Hamilton  Adams,  48  Wis.  468,  4  N.  W.  573,  33 
V.  Prouty,  50  Wis.  592,  7  N.  W.  659,  Am.  Rep.  817. 

36  Am.  Rep.  866.  Notes:  36  Am.  Rep.  871;  53  L.R.A. 

13.  Note:  53  L.R.A.  318,  319.  320. 

14.  Stillwell  V.  Aaron,  69  Mo.  539,  17.  Kelly  v.  Gillespie,  12  la.  55,  79 
33  Am.  Rep.  517.  Am.  Dec.  516. 

15.  Howell  V.  Sevier,  1  Lea  (Tenn.)  Note:  53  L.R.A.  323,  324. 

360,  27  Am.  Rep.  771.  18.  Uniontowu  Bank  v.  Mackey,  140 

Note:  53  L.R.A.  319.  U.  S.  220,  11  S.  Ct.  844,  35  U.  S.  (L. 

The  rule  stated  in  the  text  formerlv  ed.)     485;    Hamilton    Nat.    Bank    v. 

obtained  in  North  Carolina.    See  Char-  Breeden,  130  Tenn.  465,  171  S.  W.  86, 

lotte  First  Nat.  Bank  v.  Lineberger,  L.R.A.1915C  831  and  note. 

83  N.  C.  454,  35  Am.  Rep.  582,  over-  Note:  21  Eng.  Rul.  Cas.  660. 

ruled  by  Carter  v.  Duncan,  84  N.  C.  See  next  succeeding  paragraph. 

676. 
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78.  Extension  Agreement  Reserving  Rights  against  Surety. — The 
rule  that  a  binding  extension  of  time,  given  to  a  debtor  by  his  creditor 
without  the  consent  of  the  surety,  operates  to  release  the  surety  ^*  is 
subject  to  the  important  exception,  in  most  jurisdictions,  that  if  the 
creditor,  at  the  time  of  granting  the  extension,  expressly  reserves  his 
rights  against  the  surety,  the  latter  is  not  discharged  from  liability.^** 
The  reason  for  this  exception  is  that  if  the  creditor's  rights  against 
the  surety  are  reserved,  and  this  reservation  made  a  part  of  the  con- 
tract of  extension  with  the  principal  debtor,  the  result  is  only  a  quali- 
fied extension,  conditional  on  the  approval  of  the  surety,  who  may, 
if  he  does  not  approve,  pay  the  debt  and  proceed  immediately  against 
the  debtor.*  While  in  such  cases  it  is  true  that  the  creditor  has 
obligated  himself  not  to  proceed  against  the  principal  debtor  until  the 
maturity  of  the  extension,  he  has  not  changed  his  relations  with  the 
surety  at  all,  since  he  has  especially  reserved  all  rights  against  him, 
including  the  right  to  sue  him  at  once.  Inasmuch  as  this  reservation 
of  rights  against  the  surety  becomes  a  consideration  of  the  contract  for 
extension  entered  into  with  the  debtor,  the  latter  impliedly  agrees 
that  the  surety  may  have  all  his  original  rights  preserved  against 
him  as  principal  debtor;  and  while  the  creditor  cannot  bring  suit 
against  the  principal  pending  the  extension,  the  surety,  if  he  pays  the 
debt,  may  sue  the  principal  at  once.  Therefore,  the  surety's  contract 
is  not  changed,  and  there  is  no  equitable  reason  to  justify  his  dis- 
charge. Such  an  agreement,  reserving  the  remedies,  might  not  in 
many  cases  be  of  the  least  benefit  to  the  principal  debtor,  since  it  leaves 
him  entirely  at  the  mercy  of  his  surety;  but  if  he  pleases  to  subject 
himself  to  that  liability  by  voluntarily  executing  an  agreement  which 
has  that  effect,  there  is  no  legal  reason  why  he  should  not  be  held  to 
that  agreement.^  It  seems  that  no  formal  agreement  is  essential  to 
effect  the  reservation  of  the  right  to  sue  the  surety  and  thus  counteract 
the  effect  of  giving  time  which  would  otherwise  discharge  the  surety. 
Thus  it  has  been  held  that  the  reservation  by  the  principal  of  his 

19.  See  supra^  par.  66.  and  note. 

20.  Rockville  Nat.  Bank  v.  Holt,  58  1.  Rucher  v.  Robinson,  38  Mo.  154, 
Conn.  526,  20  Atl.  669,  18  A.  S.  R.  90  Am.  Dec.  412;  Charlotte  First  Nat. 
293;  Rucher  v.  Robinson,  38  Mo.  154,  Bank  v.  Ldneberger,  83  N.  C.  454,  35 
90  Am.  Dec.  412;  Calvo  v.  Davies,  73  Am.  Rep.  582,  overruled  on  another 
N.  Y.  211,  29  Am.  Rep.  130;  Char-  point  by  Carter  v.  Duncan,  84  N.  C. 
lotte  First  Nat.  Bank  v.  Lineberger,  676. 

83  N.  C.  454,  35  Am.  Rep.  582,  over-  Notes:  46  L.R.A.(N.S.)  93,  94;  Ann. 

ruled  on  another  point  by  Carter  v.  Cas.  1914B  1081;  21  Eng.  Rul.  Cas. 

Duncan,    84    N.    C.    676;    Hagev    v.  660,  662. 

Hill,   75   Pa.   St.   108,   15   Am.    Rep.  2.  Meredith   v.    Dibrell,   127   Tenn. 

683;   Meredith  v.  Dibrell,  127  Tenn.  387,  155  S.  W.  163,  Ann.  Cas.  1914B 

387,  155  S.  W.  163,  Ann.  Cas.  1914B  1079   and   note,  46   L.R.A.(N.S.)    92 

1079   and  note,   46  L.R.A.(N.S.)    92  and  note. 
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rights  against  the  surety  may  be  shown  by  parol  evidence.'  However, 
an  agreement  whereby  the  time  for  payment  of  the  principal  sum 
due  was-  extended  with  the  express  understanding  that  the  bond 
and  the  mortgage  securing  it  should  remain  "in  every  other  respect 
unaffected  by  the  agreement"  was  held  to  be  not  such  a  reservation 
of  a  right  to  proceed  against  the  surety  as  would  prevent  the  surety's 
discharge  by  the  extension  of  time  to  the  debtor.*  Also,  of  course, 
an  agreement  made  after  an  extension  of  time  is  granted  that  the 
surety  is  not  to  be  released  thereby  does  not  operate  to  prevent  the 
discharge  of  the  surety.^  The  exception  here  considered  to  the  gen- 
eral rule  discharging  a  surety  where  an  extension  of  time  has  been 
given  to  the  principal  debtor  is  embodied  in  the  negotiable  instru- 
ments act  which  provides  generally  that  an  extension  of  time  to  the 
maker  of  a  bill  or  note  releases  the  liability  of  one  secondarily  liable, 
unless  the  right  of  recourse  against  him  is  expressly  reserved.  Under 
this  act  a  surety  on  a  note  is  not  discharged  by  the  taking  of  a  re- 
newal note  of  the  principal,  extending  the  time  of  payment,  without 
notice  to  the  surety,  where  the  extension  is  given  under  an  express 
reservation  of  the  right  of  recourse  against  the  surety.*  In  a  few 
jurisdictions  it  has  been  held  that  an  extension  of  time  to  a  principal 
without  the  consent  of  the  surety  will  release  a  surety  even  though 
there  is  an  express  reservation  by  the  creditor  of  all  rights  against 
the  surety.'' 

79.  Extension  of  Time  to  Corporation  as  Affecting  Liability  of 
Officers  or  Stockholders  Who  Sign  as  Sureties. — ^Where  one  of  the 
principal  stockholders  or  officers  of  a  corporation  signs  an  obligation 
with  such  corporation,  given  to  raise  money  for  its  benefit,  intending 
to  be  bound  only  as  a  surety,  he  is  not  entitled  to  the  same  liberality 
of  treatment  that  the  law  accords  to  volunteer  sureties;  and  where 
the  corporation  is  granted  a  valid  extension  of  time,  without  his 
knowledge,  he  is  not  thereby  released  from  liability,  unless  he  suffers 
some  injury  therefrom.® 

Failure  to  Pursue  Principal  Debtor 

80.  In  General. — It  is  a  general  principle  that  a  creditor  is  under 
no  obligation  to  be  actively  diligent  in  pursuit  of  his  principal  debtor. 
He  may  forbear  the  prosecution  of  his  claim,  and  remain  inactive, 
without  impairing  his  right  to  resort  to  the  surety,  particularly  when 

3.  Note:  Ann.  Cas.  1914B  1081.  note;  Dies  v.  Wilson  County  Bank,  129 

4.  Calvo  v.  Davies,  73  N.  Y.  211,  29  Tenn.  89,  165  S.  W.  248,  Ann.  Cas. 
Am.  Rep.  130.  1915A  1090. 

5.  Note:  Ann.  Cas.  1914B  1081.  7.  Note:  Ann.  Cas.  1914B  1083. 

6.  Meredith  v.  Dibrell,  127  Tenn.  8.  Olathe  First  Nat.  Bank  v.  Liver- 
387,  155  S.  W.  163,  Ann.  Cas.  1914B  more,  90  Kan.  395,  133  Pac.  734,  47 
1079  and  note,  46  L.RA.(N.S.)  92  and  L.R.A.(N.S.)  274  and  note. 
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his  forbearance  amounts  to  no  more  than  mere  inaction  or  passivity.® 
Therefore  th*e  mere  neglect  of  a  creditor  to  sue  or  to  attempt  to  collect 
a  debt  at  the  time  it  falls  due  does  not  discharge  the  sureties,  although 
the  principal  had  ample  means  at  the  time,  and  subsequently  became 
insolvent. ^^  Similarly,  mere  passiveness,  or  mere  delay  in  the  prose- 
cution of  an  execution  against  the  principal  debtor  after  judgment, 
will  not  discharge  the  surety.^^  The  principal  under  consideration, 
however,  comprehends  something  more  than  mere  passivity  or  inac- 
tion resulting  from  negligence.  Thus,  a  gratuitous  indulgence  of 
the  principal,  whether  extended  at  his  request  or  without  it,  and 
whether  it  is  yielded  by  the  creditor  from  sympathy  and  from  an 
inclination  to  favor  him,  or  is  the  result  of  mere  passiveness,  will  not 
operate  to  discharge  the  surety.^^  Stated  broadly  the  principle  is  that 
passiveness  or  indulgence  on  the  part  of  the  creditor  will  not  discharge 
a  surety,  unless  he  omits  to  do,  when  required  by  the  surety,  what 
the  law  or  his  duty  enjoins  him  to  do,  or  unless  he  neglects,  to  the 
injury  of  the  surety,  to  discharge  his  duty  in  any  matter  in  which 
he  occupies  the  position  of  a  trustee  for  the  surety.*'  Mere  delay  or 
negligence  in  proceeding  against  the  principal  will  not  discharge  a . 

9.  Creath  v.  Sims,  5  How.  192,  12  See  BmLS  and  Notes,  vol.  3,  p.  1273 

U.  S.  (L.  ed.)  Ill;  Benjamin  v.  Hil-  et  seq. 

lard,  23  How.  149,  16  U.  S.  (L.  ed.)  10.  King  v.  State  Bank,  9  Ark.  185, 

518;    Moses    v.    United    States,    166  47  Am.  Dee.  739;  Pintard  v.  Davis,  21 

U.   S.  571,  17  S.   Ct.  682,  41  U.   S.  N.  J.  L.  632,  47  Am.  Dec.  172;  Com- 

(L.    ed.)    1119;    Saint    v.    Wheeler,  monwealth  v.  Wolbert,  6  Bin.    (Pa.) 

etc.,  Mfg.   Co.,   95  Ala.   362,  10   So.  292,  6  Am.  Dec.  452. 

539,    36    A.     S.    R.    210 ;    Hier    v.  Notes :  6  Am.  Dec.  279  et  seq. ;  115 

Harpster,   76   Kan.   1,   90   Pac.   817,  A.  S.  R.  86. 

13   Ann.   Cas.   919,   13   L.R.A.(N.S.)  11.  White  v.  Life  Ass'n  of  America, 

204;  Read  v.  Cutts,  7  Greenl.  (Me.)  63  Ala.  419,  35  Am.  Rep.  46;  Wright 

186,     22    Am.     Dec.     184;     Buchan-  v.  YeU,  13  Ark.  503,  68  Am.  Dec.  336. 

an  V.  Bordley,  4  Har.  &  McH.  (Md.)  Note:  116  A.  S.  R.  88. 

41, 1  Am.  Dec.  387;  McShane  v.  How-  See  infra,  par.  85,  86. 

ard  Bank,  73  Md.  135,  20  Atl.  776,  12.  White  v.  Life  Ass'n  of  America, 

10  L.R.A.   552;   Taylor  v.   State,  73  63  Ala.  419,  35  Am.  Rep.  45;  Brina- 

Md.  208,  20  Atl.  914,  11  L.R.A.  852;  gar  v.  Phillips,  1  B.  Mon.  (Ky.)  283, 

Commercial  Bank  v.  French,  21  Pick.  35  Am.  Dec.  575;  Sneed  v.  White,  3 

(Mass.)  486,  32  Am   Dec.  280;  Mor-  j   j   ^^^^^    (^y.)  526,  20  Am.  Dec. 

nson  V.  Citizens'  Nat.  Bank,  65  N.  H.  -.75 .   poK^o  Jurv  v    Haw    2  La    41 

253,  20  Atl.  300,  23  A.  S.  R.  39  and  20  Am  Dec  294^ 

note,  9  L.R.A.  282;  Carter  v.  Jones,       i«   ^  ^  /   _    , t  t  1,        /xt 

40  N.  C.  196,  49  Am.  Dec.  425;  Marl  ^  ^    Jo^^^    a    J*^«^' ^/^^^-  (N. 

berger  v.  Pott,  16  Pa.  St.  9,  55  Am.  }'}  ^^32,  5   Am.   Dec.   275  and  note 

Dec.  479;  Cook  v.  Southwick,  9  Tex.  (Return  m  this  case  to  the  effect  that 

615,  60  Am.  Dec.  181;  Hmnphrey  v.  ^^^  rule  applies  to   the  state  as   re- 

fiitt,  6  Grat.  (Va.)  509,  52  Am.  Dec.  gards  the  sureties  on  the  bond  of  a 

133;   Fanning  v.   Murphy,  126  Wis.  Public  oflBcer  overruled  by  People  v. 

538, 105  N.  W.  1056,  110  A.  S.  R.  94G,  Russell,    4    Wend.     (N.     Y.)     570) ; 

5  Ann.  Cas.  435,  4  L.R.A. (N.S.)  666.  Dye  v.  Dye,  21  Ohio  St.  86,  8  Am. 

Note:  115  A.  S.  R.  85  et  seq.  Rep.  40.     See  also  Newman  v.  Kauf- 
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surety  unless  there  is  between  the  creditor  and  principal  debtor  a 
valid  and  binding  agreement  therefor,  one  which  tends  to  prejudice 
him,  or  to  deprive  him  of  the  power  of  obtaining  indemnity  by  pre- 
senting a  legal  obstacle,  for  the  time,  to  the  prosecution  of  an  action 
on  the  original  security.^"*  Positive  and  wilful  interference  by  a 
creditor,  embarrassing  the  recovery  of  the  claim  against  the  principal, 
will,  however,  release  the  surety.^*  In  some  jurisdictions,  moreover, 
the  duty  of  active  diligence  in  the  prosecution  of  suits,  or  of  execution 
against  the  principal,  can  be  devolved  on  the  creditor  by  the  surety, 
if  he  desires,  by  requesting  it.**  Also,  of  course,  if  a  delay  in  calling 
on  the  principal  for  the  money  is  the  result  of  fraud,  the  surety  will 
be  exonerated.*'  In  extension  of  the  principle  that  the  mere  delay 
of  the  creditor  to  proceed  against  the  principal  will  not  discharge  the 
surety,  it  has  been  held  that  the  surety  is  not  discharged,  even  if  the 
delay  of  the  creditor  is  such  that  his  remedy  agamst  the  principal 
becomes  barred  by  limitation.*® 

81.  Basis  of  Doctrine  as  to  Mere  Forbearance. — A  defense  on  the 
ground  of  mere  laches  is,  it  seems,  inconsistent  with  the  relation  of 
the  parties.*^  The  obligation  of  a  surety  is  not  conditional  but 
absolute.  His  undertaking  to  pay  is  not  in  the  event  of  the  inability 
or  unwillingness  of  the  principal,  but  at  all  events,  and  under  all 
circumstances,  as  much  so  as  if  he  were  himself  the  sole  debtor.  Such 
is  the  form  of  his  obligation  (unless  specially  qualified)  whether 
separate  or  joint,  and  such  its  true  intent  and  meaning;  and  it  is 
founded  on  a  lawful  and  sufficient  consideration,  the  credit  given  to 
the  principal  by  his  procurement.*^    Since,  then,  it  is  the  duty  of 

man,  28  La.  Ann.  865,  26  Am.  Rep.  15.  Manchester  Bank  v.  Bartlett,  13 
114.  Vt.  315,  37  Am.  Dec.  694. 

14.  Hawkins  v.  Mims,  36  Ark.  145,  16.  White  v.  Life  Ass'n  of  America, 
38  Am.  Rep.  30;  Sneed  v.  White,  3  63  Ala.  419,  35  Am.  Rep.  45.  See 
J,  J.  Marsh.  (Ky.)  525,  20  Am.  Dec.  infra,  par.  82,  83. 
175  J  Huie  v.  Bailey,  16  La.  213,  35  17.  Curan  v.  Colbert,  3  Ga.  239,  46 
Am.  Dec.  214;  Hunt  v.  Bridgham,  2  Am.  Dec.  427;  Hunt  v.  Bridgham,  2 
Pick.  (Mass.)  581,  13  Am.  Dec.  458;  Pick.  (Mass.)  581,  13  Am.  Dec.  458; 
Watertown  P.  Ins.  Co.  v.  Simmons,  Cook  v.  Southwick,  9  Tex.  615,  60  Am. 
131  Mass.  85,  41  Am.  Rep.  196;  New-   Dec.  181. 

ell  V.  Hamer,  4  How.  (Miss.)  684,  18.  Bull  v.  Coe,  77  Cal.  54,  18  Pac. 
35  Am.  Dec.  415;  Fulton  v.  Matthews,  808,  11  A.  S.  R.  235.  But  see  Clinton 
15  Johns.  (N.  y.)  433,  8  Am.  Dec.  County  v.  Smith,  238  Mo.  118,  141 
261;  Douglass  v.  Ferris,  138  N.  Y.  S.  W.  1091,  37  L.R.A.(N.S.)  272, 
192,  33  N.  E.  1041,  34  A.  S.  R.  435;  wherein  it  was  held  that  delay  short 
Cooper  V.  Wilcox,  22  N.  C.  90,  32  Am.  of  the  limitation  period  in  enforcing 
Dec.  695;  Smith  v.  Tunno,  1  McCord  payment  of  a  bond  from  the  principal 
Eq.  (S.  C.)  443,  16  Am.  Dec.  617;  will  not  release  the  sureties  from  lia- 
Caston  V.  Dunlap,  Rich,  Eq.  Cas.  (S.  bility  thereon. 
C.)  77,  23  Am.  Dec.  194.  19.  Humphrey  v.  Hitt,  6  Grat.  (Va.) 

Note:    28   A.    S.   R.   692.  509,  52  Am.  Dec.  133. 

See  supra,  par.  67.  20.  Hier  v.  Harpster,  76  Kan.   1, 
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the  surety,  as  well  as  the  principal,  to  see  to  the  payment  of  the  money, 
the  mere  forbearance  of  the  creditor  to  sue  or  to  call  on  the  principal 
for  payment  may  be  beneficial  to  both  parties  and  in  truth  it  is 
regarded  as  a  tacit  indulgence  given  to  both,  in  which  the  acquiescence 
of  the  one  is  equally  significant  with  that  of  the  other,^  it  being  held 
to  be  a  fair  presumption  that  an  indulgence  given  from  mere  motives 
of  benevolence,  without  consideration  or  prospect  of  advantage  to 
the  creditor,  is  intended  for  the  benefit  of  the  surety  as  well  as  of 
the  principal,  and  is  founded  on  his  presumed  assent.*  If,  however, 
a  surety  is  dissatisfied  with  the  degree  of  activity  displaj^ed  by  the 
creditor  in  the  pursuit  of  his  principal,  he  is  not  without  a  remedy. 
He  may  pay  the  debt  himself,  which  subrogates  him  to  all  the  rights 
and  remedies  of  the  creditor,  and  he  may  then  manage  the  affair  to 
suit  himself.'  He  may,  on  paying  the  debt  of  the  principal,  pursue 
the  latter  for  his  own  benefit,  and  furthermore,  in  such  a  case,  he 
is  entitled  to  be  put  in  the  place  of  the  creditor,  and  may  avail  him- 
self of  all  or  any  of  the  collateral  securities,  means,  or  remedies  which 
the  creditor  has  for  enforcing  payment  against  the  principal,  and  he 
may  have  them  assigned  to  him  under  such  terms  as  a  court  of 
chancery  may  order.*  And,  although  a  creditor's  forbearance  to  sue 
is  presumed  to  be  for  the  benefit  of  both  surety  and  principal,  the 
rule  that  mere  forbearance  will  not  discharge  a  surety  is  not  altered 
where  it  is  shown  that  it  is  in  fact  prejudicial  to  the  surety,*  for,  it  has 
been  said,  it  is  his  peculiar  business  to  judge  of  the  danger  to  be  appre- 
hended from  delay,  and  to  quicken  the  creditor,  where  the  occasion 
requires  it,  in  the  way  known  to  the  law;  in  default  of  which  the 
loss  incurred  is  necessarily  to  be  attributed  to  his  own  supineness.® 
Especially  true  is  this  in  cases  where  a  creditor  is  under  a  legal  obliga- 
tion to  pursue  his  principal  on  being  requested  so  to  do  by  the 
surety,'  a  loss  in' such  a  case  from  indulgence,  which  is  purely  per- 
missive, being  fairly  attributable  to  the  surety's  own  negligence  in 
omitting  to  warn  the  creditor  to  proceed,  without  which  he  may  not 
know  that  a  loss  is  impending.® 

82.  Notice  to  Sue  Principal. — Ordinarily  a  creditor  owes  a  surety 
no  active  diligence.  The  obligation  to  see  that  the  debt  is  paid  or 
that  the  principal  performs  rests  on  the  surety  and  not  on  the  creditor, 

90  Pac.  817,  13  Ann.   Cas.  919,  13  587,  24  Am.  Dec.  640.    See  infra,  par. 

L.R.A.(N.S.)  204.    See  supra,  par.  3.  144.     See  also  Subrogation. 

1.  Curan  v.  Colbert,  3  Ga.  239,  46  5.  Hier  v.  Harpster,  76  Kan.  1,  90 
Am.  Dec.  427 ;  Humphrey  v.  Hitt,  6  Pac.  817,  13  Ann.  Cas.  919,  13  L.R. A. 
Grat.    (Va.)    609,  62  Am.  Dec.   133.  (N.S.)   204. 

2.  Brinagar  v.  Phillips,  1  B.  Mon.  6.  United  States  v.  Simpson,  3  Pen. 
(Ky.)  283,  36  Am.  Dec.  575.  &  W.    (Pa.)   437,  24  Am.  Dec.  331. 

3.  Hawkins  v.  Mims,  36  Ark.  145,  7.  See  next  succeeding  paragraph. 
38  Am.  Rep.  30.  8.  United  States  v.  Simpson,  3  Pen. 

Note:  115  A.  S.  R.  85,  86.  &  W.    (Pa.)   437,  24  Am.  Dec.  331. 

4.  Montpelier  Bank  v.  Dixon,  4  Vt. 
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and  however  much  the  forbearance  of  the  creditor  toward  the  prin- 
cipal debtor  may  prejudice  the  surety,  it  will  not  discharge  him  from 
liability.^  This  general  doctrine  that  the  delay  or  the  neglect  of 
the  creditor  to  sue  the  principal  is  no  discharge  of  the  surety  has, 
according  to  the  weight  of  authorities,  been  held  to  apply,  in  the 
absence  of  any  statutory  provision  to  the  contrary,  even  to  cases  where 
after  the  debt  is  due,  the  surety  requests  the  creditor  to  sue  the  prin- 
cipal, who  is  then  solvent,  and  the  creditor  fails  to  do  so,  the  prin- 
cipal afterward  becoming  insolvent,  the  rule  being  that  the  con- 
tract of  the  surety  to  pay  is  as  absolute  as  that  of  his  principal,  and  he 
cannot  change  his  absolute  promise  into  a  conditional  one  to  pay,  pro- 
vided the  creditor  cannot  collect  from  the  principal.^®  By  some 
courts,  however,  it  has  been  stated  that  at  common  law,  on  equitable 
grounds,  the  failure  of  a  creditor  to  sue  the  principal  debtor  on  the 
request  of  the  surety  releases  the  surety  from  liability  in  case  of  the 
subsequent  insolvency  of  the  principal  debtor.**  The  theory  of  such 
cases  is  that  as  it  is  right  that  the  principal  should  pay  the  debt,  the 
creditor  is  under  an  equitable  obligation  to  obtain  payment  from  the 
principal,  and  not  from  the  surety,  unless  the  principal  is  unable  to 
pay,  and  hence  that  it  is  inequitable  and  imjust  for  the  creditor,  by 
delaying  to  sue,  when  requested,  to  expose  the  surety  to  the  hazard 
arising  from  a  prolongation  of  the  credit.**  The  rule,  however,  has 
been  rather  strictly  applied,  and,  it  has  been  said,  cannot  be  extended 
to  engagements  which,  though  collateral  in  form,  were  entered  into 
for  the  benefit  of  the  surety,  subsequent  to  the  original  transaction, 
and  on  a  new  or  independent  consideration.**  It  has  been  ruled,  more- 
over, that  it  is  not  necessary  for  a  creditor  to  bring  suit  if  he  suffers 

9.  See   two   preceding   paragraphs.       11.  Bruce    v.   -Edwards,    1    Stew. 

10.  Smith  V.  Freyler,  4  Mont.  389,  (Ala.)  11,  18  Am.  Dec.  33;  Hunt  v. 
1  Pac.  214,  47  Am.  Rep.  358;  Morn-  Bridgham,  2  Pick.  (Mass.)  581,  13 
son  V.  Citizens  Nat.  Bank,  65  N.  H.  Am.  Dec.  468;  Pain  v.  Packard,  13 
253,  20  Atl.  300,  23  A.  S.  R.  39  and  Johns.  (N.  Y.)  174,  7  Am.  Dec.  369 
note,  9  L.R.A.  282;  Manning  v.  Shot-  and  note;  King  v.  Baldwin,  17  Johns, 
well,  5  N.  J.  L.  584,  8  Am.  Dec.  622;  (N.  Y.)  384,  8  Am.  Dec.  415;  Doug- 

•  Pintard  v.  Davis,  21  N.  J.  L.  632,  47  lass  v.  Ferris,  138  N.  Y.  192,  33  N.  E. 

Am.  Dec.  172;  Yerx  v.  Ruthruff,  19  1041,  34  A.  S.  R.  435;  United  States 

N.  D.  13,  120  N.  W.  758,  Ann.  Cas.  v.  Simpson,  3  Pen.  &  W.   (Pa.)  437, 

1912D  809,  25  L.R.A.  (N.S.)  139  and  24  Am.  Dchj.  331;  Cope  v.  Smith,  8 

note;  Findley  v.  HiU,  8  Ore.  247,  34  Serg.  &  R.    (Pa.)   110,  11  Am.  Dec. 

Am.   Rep.   578  and   note;    Caston   v.  582  and  note. 

Dunlap,  Rich.   Eq.   Cas.    (S.   C.)    77,  Notes:   7  Am.    Dec.   371;   34   Am. 

23  Am.  Dec.  194;  Montpelier  Bank  v.  Rep.  580;  115  A.   S.  R.  89  et  seq.; 

Dixon,  4  Vt.  587,  24  Am.  Dec.  640;  21  Ann.   Cas.   1367. 

Baker  v.  Marshall,  16  Vt.  522,  42  Am.  See  infra,  par.  162,  163. 

Dec.  528.  12.  Colgrove  v.  Fallman,  67  N.  Y. 

Note:  11  Am.  Dec.  589.  95,  23  Am.  Rep.  90. 

See   Bills   and   Notes,   vol.   3,   p.  13.  Wells  v.  Mann,  45  N.  Y.  327, 

1274.  6  Am.  Rep.  93. 
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the  surety  to  do  it  in  his  name,  and  that  in  the  ease  of  an  obligee  on 
a  bond,  he  is  bound  to  do  no  more  than  permit  the  surety  to  manage 
the  legal  responsibilities  of  the  parties,  so  as  to  cast  the  burden  where 
it  ought  to  be  borne,  and  if,  when  requested  to  sue,  he  offers  the 
bond  to  be  sued  on,  the  surety  who  refuses  such  oflFer  will  not  be 
discharged.**  It  has  also  been  held  that  the  surety  will  not  be  dis- 
charged unless  the  failure  to  comply  with  the  request  results  in  loss, 
which  must  appear  from  proof,  the  burden  being  on  the  surety  to 
show  that  the  principal  was  solvent  at  the  time,  and  became  insolvent 
afterward.  Mere  probable  solvency  of  the  principal  in  reference  to 
the  debt  in  question  at  the  time  of  giving  the  notice  is  not  sufficient.^*' 
In  many  jurisdictions  statutes  have  been  enacted  providing  that  the 
surety  may  notify  the  creditor  to  institute  action  against  the  principal 
debtor,  and  that  the  failure  of  the  creditor  to  sue  shall  release  the 
surety  from  liability.**  Some  statutes,  however,  expressly  provide 
that  the  principle  shall  have  no  application  to  bonds  given  by  officers 
or  trustees,  to  secure  the  performance  of  the  duties  of  their  office  or 
trust.*'  In  some  of  the  states  where  the  matter  is  regulated  by 
statute,  the  duty  to  sue  is  not  affected  by  the  question  of  the  insolvency 
of  the  principal.**  Where  a  surety  gives  the  creditor  notice,  under 
a  local  statute,  to  sue  the  principal  debtor,  and  he  fails  to  bring  a 
valid  suit  thereon  within  the  prescribed  time,  such  surety  may  plead 
his  exoneration  either  at  law  or  in  equity.*^  The  discharge  of  one  of 
the  sureties  who  gives  the  required  notice  does  not  discharge  those 
who  have  not  given  notice.^*^ 

83.  SufSciency  of  Notice  to  Creditor  to  Sue  Principal. — Where  a 
statute  directs  that  a  notice  to  the  creditor  to  sue  the  principal  shall 
be  in  writing  a  written  notice  is  of  course  as  a  general  rule  necessary.* 

14.  Gardner  v.  Ferree,  15  Serg.  &  monson  v.  Potts,  111  Va.  79,  68  S.  E, 
R.  (Pa.)  28,  16  Am.  Dec.  513.  254,    21   Ann.    Cas.   1365    and   note; 

15.  Hunt  v.  Purdy,  82  N.  Y.  486,  Seattle  Crockery  Co.  v.  Haley,  6  Wash. 
37  Am.  Rep.  587;  Gardner  v.  Ferree,  302,  33  Pac.  650,  36  A.  S.  R.  156. 
15  Serg.  &  R.  (Pa.)  28,  16  Am.  Dec.  Notes:  7  Am.  Dec.  371,  372;  115 
513.  See  also  Jackson  v.  Huey,  10  A.  S.  R.  93;  7  L.R.A.  405;  Ann. 
Lea   (Tenn.)   184,  42  Am.  Rep.  301,  Cas.  1917B  1186. 

wherein  the  doctrine  is  discussed.  17.  Hawkins  v.  Mims,  36  Ark.  145, 

Note :  115  A.  S.  R.  93.  38  Am.  Rep.  30. 

16.  Ellis  V.  Jones,  1  How.  197,  11       18.  Note:  115  A.  S.  R.  93. 

U.  S.  (L.  ed.)  100  (applying  law  of  19.  Hempstead  v.  Watkins,  6  Ark. 

Alabama);   Ross  v.  Jones,   22  Wall.  317,  42  Am.  Dec.  696. 

576,  22  U.  S.    (L.  ed.)    730;  Hemp-  20.  Wilson  v.  Tebbetts,  29  Ark.  579, 

stead  V.  Watkins,  6  Ark.  317,  42  Am.  21  Am.  Rep.  165, 

Dec.  696;  Bates  v.  State  Bank,  7  Ark.  1.  Bridges  v.  Winters,  42  Miss.  135, 

394,    46    Am.    Dec.    293;    Wilson    v.  97  Am.  Dec.  443,  2  Am.  Rep.  598; 

Tebbetts,  29  Ark.  579,  21  Am.  Rep.  Edmonson  v.   Potts,  111  Va.   79,   68 

165;  Wilson  v.  White,  82  Ark.  407,  S.   E.   254,   21   Ann.    Cas.   1365   and 

102   S.   W.   201,   12   Ann.    Cas.   378;  note;  Seattle  Crockery  Co.  v.  Haley, 

Bridges  v.  Winters,  42  Miss.  135,  97  6  Wash.  302,  33  Pac.  650,  36  A.  S.  R. 

Am.  Dec.  443,  2  Am.  Rep.  598;  Ed-  156. 
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But  where  the  rule  prevails  independently  of  statute  that  the  failure  of 
the  creditor  to  bring  suit  against  the  principal  debtor  when  notified 
to  do  so  by  the  surety  releases  the  surety  from  liability,  the  notice 
to  sue  is  not  required  to  be  in  writing.*  Also,  even  where  by  statute 
the  notice  is  required  to  be  in  writing  it  has  been  held  that  the  creditor 
may  waive  that  requirement.'  Notice  to  discharge  a  surety  must 
comply  substantially  with  the  statute  where  there  is  one  and  in  any 
event  it  must  show  a  clear,  unequivocal,  and  distinct  demand  on 
or  command  to  the  creditor  to  institute  suit  on  the  contract.  *  Mere 
advice  as  to  the  propriety  of  such  a  course  of  action  will  not  suffice.^ 
A  notice  following  the  language  of  the  statute  is  of  course  sufficient.* 
A  notice  directing  the  creditor  to  "collect"  the  debt  from  the  principal 
debtor  is  insufficient,^  as  is  also  a  notice  from  the  surety  that  he  wall 
no  longer  consider  himself  bound  and  requesting  the  creditor  to 
take  another  bond  or  to  get  payment  from  the  debtor.^  A  direction  to 
a  creditor  "to  proceed  and  collect"  a  debt  immediately  has,  however, 
been  held  sufficient  as  a  so-called  common  law  notice  to  sue.*  The 
notice  to  sue  should  clearly  identify  the  particular  obligation  on  which 
the  creditor  is  required  to  bring  suit.*®  It  should  be  a  notice  to  sue  oa 
the  contract  and  should  contemplate  a  suit  against  all  the  obligors  on 
the  contract,  a  notice  to  sue  only  a  part  of  those  liable  being  insuffi- 
cient.** A  statutory  notice  need  not  state  that  the  intent  or  purpose 
of  the  surety  in  giving  the  notice  is  to  enable  him  to  escape  liability 
as  surety  if  suit  is  not  brought.**  It  has  been  held,  however,  as 
regards  the  so-called  common  law  notice,  that  tiie  request  to  sue  must 
be  accompanied  with  a  declaration  that  unless  the  request  is  complied 
with  the  surety  will  be  considered  as  discharged,**    A  statutory  notice 

2.  Bruce  V.  Edwards,  1  Stew.  (Ala.)  7.  Bates  v.  State  Bank,  7  Ark.  394, 
11,  18  Am.  Dec.  33 ;  Pickens  v.  Yar-  46  Am.  Dec.  293. 

borough,  26  Ala.  417,  62  Am.   Dec.  Note :  21  Ann.  Cas.  1370. 

728.  8.  Greenawalt  v.  Kreider,  3  Pa.  St. 

Note :  21  Ann.  Cas.  1367.  264,  45  Am.  Dec.  639. 

See  Cope  v.   Smith,  8  Serg.  &  R.  9.  Colgrove  v.   TaUman,  67  N.  Y. 

<Pa.)  110,  11  Am.  Dec.  582,  wherein  95,  23  Am.  Rep.  90. 

it  was  held  that  although  a  request  10.  Bates  v.  State  Bank,  7  Ark.  394, 

to  sue  should  be  in  writing  yet  if  made  46  Am.  Dec.  293. 

verbally  it  will  not  be  void.  Note:  21  Ann.  Cas.  1369. 

3.  Pickens  v.  Yarborough,  26  Ala.  11.  Edmondson  v.  Potts,  111  Va.  79, 
417,  62  Am.  Dec.  728.  68  S.  E.  254,  21  Ann.  Cas.  1365  and 

Note :  21  Ann.  Cas.  1367,  1368.  note. 

4.  Bates  v.  State  Bank,  7  Ark.  394,  12.  Prescott  Nat.  Bank  v.  Head, 
46  Am.  Dec.  293 ;  Edmondson  v.  Potts,  11  Ariz.  213,  90  Pac.  328,  21  Ann. 
Ill  Va.   79,  68  S. .  E.  254,  21  Ann.  Cas.  990. 

Cas.  1365  and  note.  Note:  21  Ann.  Cas.  1371. 

5.  Note:  115  A.  S.  R.  94.  13.  Cope  v.   Smith,   8   Serg.   &   R. 

6.  Prescott  Nat.  Bank  v.  Head,  11  (Pa.)  110,  11  Am.  Dec.  582;  Greena- 
Ariz.  213,  90  Pac.  328,  21  Ann.  Cas.  wait  v.  Kreider,  3  Pa.  St.  264,  45  Am. 
990.  Dec.  639;  Jackson  v.  Huev,  10  Lea 

Note:  21  Ann.  Cas.  1368.  (Tenn.)  184,  42  Am.  Rep. "^301. 
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need  not  state  that  the  right  of  action  on  the  obligation  has  accrued.^* 
Where,  however,  notices  to  sue  are  substitutes  for  a  proceeding  in 
chancery  to  effect  the  same  object,  it  seems  that  a  notice  given  by  the 
surety  before  the  debt  is  due  is  entirely  inoperative.^^  The  surety,  or, 
after  his  death,  his  personal  representative  alone,  can  request  the 
obligee  to  sue  the  principal ;  and  the  obUgee  may  treat  the  request  of 
the  widow  as  that  of  a  mere  stranger.^*  Where  a  surety  does  not  on 
the  face  of  an  obligation  appear  as  a  surety,  but  as  a  joint  principal, 
the  notice  to  sue  should  clearly  show  that  the  person  giving  the  notice 
is  in  fact  a  surety,  although  such  fact  need  not  be  stated  in  express 
terms,  if  the  idea  that  he  is  a  surety  is  clearly  conveyed.^' 

84.  Failure  to  Present  Claim  against  Estate  of  Deceased  or  Bank- 
rupt Principal. — In  accordance  with  the  general  doctrine  that  the 
negligence  or  passive  inactivity  of  a  creditor  to  collect  of  the  principal 
is  not  a  defense  available  to  the  surety,^®  it  has  been  held  by  the 
great  weight  of  authority  that,  in  the  absence  of  a  statute  requiring 
him  to  do  so,  failure  of  a  creditor  to  present  his  claim  against  the 
estate  of  a  deceased  principal  by  request  of  the  surety  or  otherwise 
does  not  release  the  surety.**  In  such  a  case,  it  has  been  said,  the 
surety  can  pay  the  claim  and  file  the  amount  he  is  obliged  to  pay 
as  a  claim  against  the  principalis  estate  or  he  can  without  paying 
it  file  it  as  a  contingent  claim  against  the  estate,  and  thus  protect 
himself.^^  It  has  accordingly  been  held  that  the  sureties  on  a  bond 
are  not  discharged,  although  from  the  omission  of  the  obligee  to 
probate  a  claim  in  time,  the  cause  of  action  is  barred  against  the  estate 
of  the  principal,  in  the  hands  of  his  executor  or  administrator,  by  the 
statute  of  nonclaim — this  statute  being  in  its  nature  but  a  statute  of 

14.  Prescott  Nat.  Bank  v.  Head,  11  395,  59  A.  S.  R.  842.  Compare  Cope 
Ariz.  213,  90  Pac.  328,  21  Ann.  Cas.  v.  Smith,  8  Serg.  &  R.  (Pa.)  110,  11 
990.  Am.  Dec.  582,  which  seems  to  intimate 

15.  Hellen  v.  Crawford,  44  Pa.  St.  that  the  creditor  is  bound  to  resort 
105,  84  Am.  Dec.  421.  to  the  estate  of  his  principal,  after  the 

16.  Gardner  v.  Ferree,  15  Serg.  &  latter's  death,  if  requested  so  to  do 
R.  (Pa.)  28,  16  Am.  Dec.  513.  by  the  surety. 

17.  Note:  21  Ann.  Cas.  1369.  Notes:  11  Am.  Dec.  589,  590;  115 

18.  See  supra,  par.  80.  A.  S.  R.  86  et  seq.;  Ann.  Cas.  1915C 

19.  Minter  v.  Branch  Bank,  23  Ala.  371. 

762,  58  Am.  Dec.  315;  Ashby  v.  John-       The  early  decisions  in  Mississippi 

ston,  23  Ark.  163,  79  Am.  Dec.  102;  were  in  accordance  with  the  rule  stated 

Wilson  V.  White,  82  Ark.  407,  102  S.  in    the    text.      Johnson    v.    Planters' 

W.  201, 12  Ann.  Cas.  378;  Bull  v.  Coe,  Bank,  4  Smedes  &  M.    (Miss.)    165, 

77  Cal.  54,  18  Pac.  808,  11  A.  S.  R.  43  Am.  Dec.  480.     But  the  rule  has 

235  and  note;   Morrison  v.   Citizens'  since  been  changed,  it  seems,  by  virtue 

Nat.  Bank,  65  N.  H.  253,  20  Atl.  300,  of  a  recent  statute.    Ann.  Cas.  1912D 

23  A.  S.  R.  39,  9  L.R.A.  282;  Yerxa  814  note. 

V.  Ruthruff,  19  N.  D.  13,  120  N.  W.       20.  Yerxa  v.  Ruthruff,  19  N.  D.  13. 

758,  Ann.  Cas.  1912D  809  and  note,  120  N.  W.  758,  Ann.  Cas.  1912D  809, 

26  L.R.A.(N.S.)  139  and  note;  Willis  25  L.R.A.(N.S.)  139  and  note. 
V.  Chowning,  90  Tex.  617,  40  S.  W. 
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limitation.*  Similarly,  it  has  been  held  that  the  laches  of  its  officer 
in  not  asserting  a  claim  against  the  estate  of  a  deceased  principal  is 
not  a  bar  to  the  assertion  by  the  government  of  its  rights  against 
the  sureties  of  such  principal.*  Opposed  to  the  weight  of  authority  it 
has  been  held  by  some  authorities  that  the  failure  of  a  creditor  to 
present  his  claim  against  the  estate  of  the  principal  debtor  operates 
to  discharge  a  surety  for  the  debt  from  liability.'  The  general  doc- 
trine that  passive  inactivity  on  the  part  of  the  creditor  will  not  release 
a  surety  applies  also  where  the  principal's  estate  is  administered  in 
bankruptcy  or  insolvency  proceedings ;  and  it  is  held  that  the  failure 
of  the  holder  of  an  obligation  to  present  it  as  a  claim  against  the  estate 
in  bankruptcy  or  insolvency  of  a  principal  will  not  release  sureties 
thereon.* 

85.  Suspending  Remedy  against  Principal  Debtor. — A  surety  is 
released  not  only  by  any  valid  agreement  between  the  principal 
debtor  and  the  creditor  extending  the  time  of  payment,*  but  also  by 
any  new  contract  between  them  suspending  the  remedy,  without  the 
knowledge  and  consent  of  the  surety,  as,  for  instance,  postponing 
the  levy  of  execution,*  or  staying  execution,  after  its  levy,  whereby 
the  lien  is  lost.'  As,  however,  a  surety  is  not  discharged  by  a  volun- 
tary revocable  indulgence  to  the  principal  debtor  by  the  creditor,^  the 
holding  up  of  an  execution  does  not  discharge  a  surety,  where  it  is  a 
voluntary  act  on  the  part  of  the  creditor,  for  which  no  consideration 
has  been  given;  though  during  the  time  that  the  writ  is  so  held 
the  principal  debtor  becomes  insolvent.*    So,  a  surety  is  not  discharged 

1.  Ashby  V.  Johnston,  23  Ark.  163,  granting  of  letters  of  administration, 
79  Am.  Dec.  102.  See  Johnson  v.  and  declares  that  the  failure  to  do  so 
Planters'  Bank,  4  Smedes  &  M.  (Miss.)    will  release  the  surety. 

165,  43  Am.  Dec.  480,  wherein  it  is  Note:    25   L.R.A.(N.S.)    141. 

said  that   the  sureties  may,   in   such  4.  Wilson  v.   White,  82  Ark.  407, 

cases,  compel  the  presentment  of  the  102  S.   W.  201,  12  Ann.   Cas.   378; 

claim  in  due  time,  and  thus  preserve  Dye  v.  Dye,  21  Ohio  St.  86,  8  Am. 

their  recourse  against  the  estate  be-  Rep.  40. 

yond  doubt.     If  they  fail  to  do  so,  Notes:  115  A.  S.  R.  88;  25  L.R.A. 

they  ni'e  in  fault,  in  neglecting  to  pro-  (N.S.)  141. 

tect  their  own  interest,  and  have  no  5.  See  supra,  par.  66. 

right   to   throw    the   consequences   of  6.  Comegys  v.  Cox,  1  Stew.  (Ala.) 

their  negligence  upon  the  creditor.  262,  18  Am.  Dec.  45. 

2.  Gaussen  v.  United  States,  97  D.  Note:  5  L.R.A.(N.S.)  764,  765. 

S.  584,  24  U.  S.  (L.  ed.)  1009.  7.  Hawkins  v.  Mims,  36  Ark.  145, 

3.  Siebert  v.  Quesnel,  65  Minn.  107,  38  Am.  Rep.  30;  Sneed  v.  White,  3 
67  N.  W.  803,  60  A.  S.  R.  441.  J.  J.  Marsh.  (Ky.)  525,  20  Am.  Dec. 

Notes:   25  L.R.A.(N.S.)    139,  140;  175. 

Ann.  Cas.  1912D  813.  Notes:  58  Am.  Dec.  357;  5  L.R.A. 

In  Illinois  a  statutory  provision  re-  (N.S.)  764. 

quires  the  owner  of  a  note  to  present  See  supra,  par.  73:  infra,  next  suc- 

the  same  against  the  estate  of  a  de-  ceeding  paragraph. 

ceased  principal,  for  allowance,  with-  8.  See  supra,  par.  80. 

in  a  certain  period  of  time  after  the  9.  Luden  v.  Enterprise  Lumber  Co., 

1040 


21  R.  C.  L.  PRINCIPAL  AND  SURETY  §  86 

by  an  agreement  to  suspend  execution  where  no  positively  defined 
period  is  agreed  on  for  the  suspension,  and  the  direction  to  the  sheriff 
is  "not  to  execute  the  execution  until  ordered  to  do  so,"  as  in  such  a 
case,  the  time  being  indefinite,  the  stay  can  be  arrested  at  any  time 
that  the  surety  requests  it  to  be  done.*®  Also,  it  has  been  ruled,  a 
provision  for  stay  of  execution  in  an  agreement  for  judgment  for  over- 
due rent  will  not  release  the  lessee's  surety  if  the  extension  is  not 
beyond  the  time  in  which,  in  the  ordinary  course  of  judicial  proceed- 
ings, execution  could  have  been  obtained.**  The  failure  of  a  creditor 
to  revive  a  judgment  has  been  held  not  to  release  a  surety  in  the 
absence  of  an  agreement  that  such  judgment  should  be  kept  revived 
for  his  benefit.^*  Also,  it  has  been  held,  the  failure  of  a  plaintiff 
in  execution  to  enroll  a  judgment  on  a  forfeited  forthcoming  bond 
\mtil  more  than  a  year  after  its  rendition  does  not  discharge  the 
surety  on  the  bond,  although  such  failure  lets  in  the  lien  of  younger 
judgments,  which  take  all  the  principal's  property.*'  It  has  been 
intimated,  however,  that  where  the  debt  could  have  been  satisfied  out 
of  the  property  of  the  debtor,  had  it  not  been  for  the  interference  of 
the  creditor,  then  the  surety  is  entitled  to  relief  to  the  extent  of  his 
loss,  on  the  ground  that  in  prosecuting  the  execution  the  creditor 
was  his  quasi  trustee,  and  had  violated  the  trust,  to  his  prejudice.** 
86.  Release  of  Levy;  Withdrawal  of  Execution. — ^A  creditor  is  not 
entitled  to  relinquish  any  hold  which  he  has  actually  acquired  on 
the  property  of  his  principal,  and  which  might  have  been  made 
effectual  for  the  payment  of  the  debt.*'  An  execution  levied  at  the 
suit  of  the  creditor,  on  goods  of  the  debtor,  is  unquestionably  a  secur- 
ity for  the  debt;  it  is  a  direct  appropriation  by  authority  of  law  of 
specific  property  of  the  debtor,  for  the  purpose  of  satisfying  the 
demand.  The  lien  thereby  created  is  substantial  and  enduring,  as 
much  so  as  a  mortgage  or  a  pledge,  and  can  be  defeated  only  by  the 
act  of  the  creditor;  for  unless  he  interposas  and  releases  or  restores 
the  goods,  the  money,  to  the  value  of  the  levy,  will  inevitably  be 
made  either  out  of  the  goods  or  out  of  the  sheriff.**  Therefore,  when 
property  of  the  principal  debtor  has  been  levied  on,  and  the  levy  sub- 
Fcquently  relinquished  by  the  judgment  creditor,  he  cannot  enforce 
the  collection  of  the  entire  judgment  against  the  sureties,  but  they 

146   Ga.   284,  91   S.   E.   102,   L.R.A.  12.  Campbell  v.  Sherman,  151  Pa. 

1917C   485;   Blandford  v.   Barger,  9  St.  70,  25  Atl.  35,  31  A.  S.  R.  735 

Dana    (Ky.)    22,  33  Am.   Dec.   519;  and  note. 

Newell  V.  Hamer,  4  How.  (Miss.)  684,  13.  McGee  v.  MetcaJf,  12  Smedes  & 

35  Am.  Dec.  415.  M.  (Miss.)  535,  51  Am.  Dec.  122. 

Note:  5  L.R.A. (N.S.)   764,  765.  14.  Blandford   v.    Barger,   9   ."Dana 

10,  McGee  v.  Metcalf,  12  Smedes  &  (Kv.)  22,  33  Am.  Dec.  519. 
M.   (Miss.)   535,  51  Am.  Dec.  122.  15.  See  infra,  par.  98,  102. 

11.  Botlifeld  V.  Gordon,  190  Mass.  16.  Humphrey  v.  Hitt,  6  Grat. 
567,  77  N.  E.  639,  112  A.  S.  R.  34L  (Va.)  509,  52  Am.  Dec.  133.  See 
6  L.R.A.(N.S.)  764  and  note.  infra,  par.  102. 
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will  be  discharged  to  an  extent  equal  to  the  value  of  the  property  so 
surrendered  or  relinquished.^'  Once  the  property  of  the  principal 
is  in  the  hands  of  the  sheriff,  the  sureties  have  a  right  to  the  benefit 
of  it.*®  So,  it  has  been  held,  the  surety  on  an  appeal  bond  is  exon- 
erated from  liability  if,  after  the  judgment  is  affirmed,  and  execution 
issued  thereon,  the  execution  is  released  at  the  instance  of  the  creditor, 
and  the  goods  seized  thereunder  restored  to  the  principal  debtor.** 
Before  a  surety  can  complain,  however,  the  payment  of  the  execu- 
tion must  be  defeated  by  some  misconduct  of  the  plaintiff.  Hence, 
if  the  levy  is  released  without  the  plaintiff's  consent,  the  surety  will 
remain  liable.  He  will  also  remain  liable  where  the  levy  is  annulled 
by  mandate  of  law,  as  by  supersedeas.**  Moreover,  it  has  been  held, 
the  delivery  of  the  execution  to  the  sheriff  is  no  security  for  the 
debt.  It  is  only  a  step  in  the  prosecution  of  the  demand  by  legal 
process,  as  is  equally  true  of  the  institution  of  the  suit,  the  recovery 
of  the  judgment,  and  the  issuing  of  the  execution.*  And,  as  the  credi- 
tor owes  to  the  surety  no  duty  of  active  diligence,*  he  may  omit  to 
bring  suit,  or  dismiss  it  after  it  is  brought;  or  after  recovery  of  judg- 
ment, he  may  decline  suing  out  execution,  or  to  place  it  in  the  hands 
of  the  sheriff,  or  to  cause  it  to  be  levied,  or  he  may  direct  it  to  be 
levied  only  in  a  certain  event.  Likewise,  it  has  been  held,  in  a 
number  of  instances,  that  the  withdrawal  of  an  execution  against  the 
principal  after  it  has  been  placed  in  the  hands  of  the  sheriff,  but 
before  actual  levy,  will  not  exonerate  the  surety,'  even  where  it  appears 
that  the  goods  which  would  probably  have  been  made  available  for 
the  discharge  of  the  debt  have  been  removed  by  the  debtor  beyond 
the  reach  of  process,  or  levied  on  and  sold  by  other  creditors.*  The 
decisions,  however,  are  not  uniform  that  the  withdrawal  of  an 
execution  before  levy  does  not  discharge  the  surety.*  But  in  any 
event  it  seems  that  a  surety  is  discharged  where,  by  a  wrongful  act 
of  the  creditor,  goods  of  the  principal,  on  which  an  execution  not 

17.  Curan   v.    Colbert,   3   Ga.   239,   17  Am.  Dec.  590. 

46  Am.  Dec.  427;  Robeson  v.  Roberts,  19.  Cooper  v.  Wilcox,  22  N.  C.  90, 
20  Ind.  155,  83  Am.  Dec.  308;  Lafay-  32  Am.  Dec.  695  and  note, 
ette  Second  Nat.  Bank  v.  Hill,  76  Ind.  20.  Note :  58  Am.  Dec.  357,  358. 
233,  40   Am.   Rep.   239;   Johnson   v.  1.  Humphrey  v.  Hitt,  6  Grat.  (Va.) 
Planters'  Bank,  4  Smedes  &  M.  (Miss.)  509,  52  Am.  Dec.  133. 
165,  43  Am.  Dec.  480 ;  Bank  v.  For-  2.  See  supra,  par.  80. 
dyce,  9  Pa.  St.  275,  49  Am.  Dec.  561;  8.  Humphrey  v.  Hitt,  6  Grat.  (Va.) 
Brown  v.  McDonald,  8  Yerg.  (Tenn.)  509,  52  Am.  Dec.  133. 
158,  29  Am.  Dec.  112;  Baird  v.  Rice,  4.  Robeson  v,  Roberts,  20  Ind.  155, 
1   Call    (Va.)    18,  1   Am.   Dec.   497;  83  Am.  Dec.  308   (discussed,  not  de- 
Humphrey  V.  Hitt,  6  Grat.  (Va.)  509,  eided) ;   Humphrey  v.  Hitt,   6  Grat. 
52  Am.  Dec.  133.  (Va.)    509,  52  Am.   Dec.   133.     See 

Notes:  58  Am.  Dec.  357;  115  A.  S.  supra,  par.  80. 

R.  101.  5.  Robeson  v.  Roberts,  20  Ind.  155, 

18.  Dixon   V.   Ewing,   3   Ohio   280,  155,  83  Am.  Dec.  308. 
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levied  has  become  a  lien;  are  taken  away  and  sold,  so  that  the  lien 
thus  acquired  is  not  only  rendered  ineffectual,  but  the  goods  are 
placed  beyond  the  reach  of  any  subsequent  execution.*  Money  paid 
by  a  surety  on  a  judgment  at  law  against  him  may  be  recovered  in 
equity  when  by  reason  of  the  negligent  act  of  the  creditor  in  releas- 
ing an  execution  against  the  principal  debtor,  the  liability  of  the 
surety  is,  in  effect,  extinguished."  The  release  of  a  levy' of  an  execu- 
tion on  a  surety's  property  will  not  release  his  cosurety,  for  they  are 
joint  obligors  with  respect  to  each  other  and  their  principal;  and  the 
creditor  may  pursue  either.® 

87.  Release  of  Attachment;  Failure  to  Levy  on  Attached  Prop- 
erty.— The  dismissal  of  a  suit  and  the  release  of  an  attachment  sued 
out  by  the  creditor  against  the  principal  is  not  ordinarily  a  discharge 
of  the  surety.*  Not  being  compelled  to  institute  a  suit  at  the  request 
of  the  surety,  a  creditor  may  discontinue  any  suit  by  him  instituted 
for  his  own  benefit  without  any  such  request,  if  he  acts  with  good 
faith  and  with  a  view  to  his  own  interest,*®  although  it  is  commenced 
by  attachment,  with  a  view  of  enforcing  a  more  speedy  payment.  A 
fortiori,  other  security  may  be  received  as  a  substitute  for  ah  attach- 
ment, without  consulting  the  surety,  if  the  creditor  acts  with  good 
faith.**  This  principle  has  been  held  to  obtain  although  the  principal 
afterwards  becomes  insolvent.**  It  seems,  however,  that  after  the 
commencement  of  a  suit  by  attachment  against  the  principal  debtor, 
at  the  request  of  a  surety,  where  sufficient  property  is  attached  to  make 
the  debt,  a  voluntary  dismissal  of  the  suit  will  release  the  surety.** 
Moreover,  it  has  been  held  that  a  surety  is  released  by  the  creditor's  sur- 
rendering attached  property  of  the  principal  to  the  amount  of  the 
property  so  surrendered,  where  it  is  done  without  his  consent  and 
after  the  creditor's  lien  has  become  absolute  by  the  recovery  of  judg- 
ment, although  it  has  been  admitted  that  a  plaintiff  is  not  bound  at 
his  own  risk  and  expense  to  seize  and  sell,  on  execution,  personal 
property  attached  when  the  title  may  be  doubtful.**  On  the  other 
hand,  it  has  been  held  that  a  surety  is  not  discharged  by  reason  of 
the  creditor's  failure  to  levy  an  execution  on  a  judgment  obtained 
in  an  attachment  suit  against  the  principal  for  the  collection  of  the 

6.  Robeson  v.  Roberts,  20  Ind.  155,  Baker  v.  Marshall,  16  Vt.  522,  42  Am. 
83  Am.  Dec.  308.  Dec.  528. 

7.  Cooper  v.  Wilcox,  22  N.  C.  90,  10.  See  next  succeeding  paragraph. 
32  Am.  Dec.  695.  11.  Montpelier  Bank  v,  Dixon,  4  Vt. 

8.  Whitehill  v.  Wilson,  3  Pen.  &  W.  587,  24  Am.  Dec.  640. 

(Pa.)  405,  24  Am.  Dec.  326.  12.  Baker  v.  Marshall,  16  Vt.  522, 

Note:  28  A.  S.  R.  692.  42  Am.  Dec.  528. 

9.  Morrison  v.  Citizens'  Nat.  Bank,  13.  Missouri   Bank   v.    Matson,   26 
65  N.  H.  253,  20  Atl.  300,  23  A.  S.  Mo.  243,  72  Am.  Dec.  208. 

R.  39,  9  L.R. A.  282 ;  Montpelier  Bank  14.  Springer  v.  Toothaker,  43  Me* 
▼.  Dixon,  4  Vt.  587,  24  Am.  Dec.  640 ;    381,  69  Am.  Dec.  66. 
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debt,  although  the  attachment  is  thereby  dissolved  and  the  security 
lost,  a  creditor  having  no  better  right  and  being  under  no  greater 
obligation  to  the  surety  to  levy  on  attached  property  than  on  any 
other  property  subject  to  levy,  as  the  surety  may,  if  he  desires,  have 
the  full  benefit  of  the  attachment  by  performing  his  contract  and 
paying  the  debt  at  any  time  while  the  lien  subsists.^* 

88.  Discontinuance  of  Suit;  Release  of  Principal  from  Custody. — 
As  a  creditor  is  under  no  obligation  actively  to  pursue  the  principal 
by  instituting  suit  against  him  on  the  maturity  of  the  debt,**  so  the 
discontinuance  by  a  creditor  of  a  suit  once  brought  against  the  prin- 
cipal does  not  discharge  the  surety,^'  where  at  least  there  is  no  aban- 
donment of  any  absolute  lien  or  security.*®  As  respects  the  liability 
of  a  surety  it  seems  that  the  consent  of  the  creditor  that  the  debtor 
may  be  released  from  custody  on  his  personal  recognizance  has  no 
greater  effect  than  the  discontinuance  of  a  suit  once  brought  against 
the  principal.^^  So,  in  general,  the  discharge  by  a  creditor  of  the 
principal  in  a  bond  who  is  imprisoned  under  a  ca.  sa.  issued  against 
him,  and  who  has  assigned  all  his  property  for  the  use  of  the  cred- 
itor, does  not  impair  or  affect  the  rights  of  the  latter  to  proceed 
against  the  sureties  for  the  anaount  due  on  the  judgment,  and 
unpaid.*® 

Payment  or  Performance 

89.  In  General. — Since  a  surety  is  bound  only  by  the  condition 
of  his  obligation,^  performance  by  the  principal  of  the  condition 
will  release  him.*  A  usual  stipulation  in  bonds  with  sureties  is  that 
if  the  principal  shall  well  and  truly  pay  to  a  person  named  a  stated 
sum  within  a  certain  time  the  bond  will  be  null  and  void,  otherwise 

15.  Morrison  v.  Citizens'  Nat.  Bank,  of  a  debtor  whose  person  is  in  ezecu- 
65  N.  H.  253,  20  Atl.  300,  23  A.  S.  tion  is  a  release  of  the  judgment  it- 
R.  39,  9  L.R.A.  282.  self.    The  law  will  not  permit  proceed- 

16.  See  supra,  par.  80.  ings  by  a  creditor  at  th6  same  time 

17.  Morrison  v.  Citizens'  Nat.  Bank,  against  the  person  and  estate  of  his 
65  N.  H.  253,  20  Atl.  300,  23. A.  S.  R.  debtor,  and  where  an  election  has  been 
39,  9  L.R.A.  282;  Fulton  v.  Matthews,  made  to  take  the  person,  it  presumes 
15  Johns.  (N.  Y.)  433,  8  Am.  Dec.  satisfaction,  if  the  person  be  volunta- 
261;  Montpelier  Bank  v.  Dixon,  4  Vt.  rily  released.  United  States  v.  Stans- 
587,  24  Am.  Dec.  640.  bury,  1  Pet.  573,  7  U.   S.    (L.  ed.) 

18.  Springer  v.   Toothaker,  43  Me.  267. 

381,  69  Am.  Dec.  66.  1.  See  supra,  par.  28. 

19.  Hawkins  v.  Mims,  36  Ark.  145,  2.  Dumont  v.  United  States,  98  U.  S. 
38  Am.  Rep.  30.  142,  25  U.  S.   (L.  ed.)   65  (condition 

20.  United  States  v.  Stansbury,  1  in  the  alternative) ;  Mercantile  Trust 
Pet.  573,  7  U.  S.  (L.  ed.)  267;  Hunter  Co.  v.  Hensey,  205  U.  S.  298,  27  S. 
V.  United  States,  5  Pet.  173,  8  U.  S.  Ct.  535,  51  U.  S.  (L.  ed.)  811,  10 
(L.  ed.)  86.  Ann.  Cas.  672. 

At  common  law,  however,  the  release 
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it  will  remain  in  full  force  and  eflfect*  Where  such  an  obligation 
exists  payment  either  by  the  principal  or  by  the  surety  will,  of  course, 
eflfectually  discharge  it,  as  far  at  least  as  the  rights  of  the  creditor 
against  the  surety  are  concerned.*  But,  it  has  been  ruled,  part  pay- 
ment of  the  amount  due,  whether  by  principal  or  surety,  will  not 
discharge  the  surety,  even  where  it  is  agreed  that  such  part  payment 
shall  have  that  effect;  for  the  surety  being  equally  bound  with  the 
principal  for  the  payment  of  the  whole,  neither  can  be  discharged 
on  the  payment  of  less  than  the  whole,  except  it  be  by  some  agreement 
founded  on  a  valid  and  suflBcient  consideration.*  A  surety  is  released, 
however,  by  the  creditor's  agreement  to  take  land  from  the  prin- 
cipal debtor  for  the  whole  or  a  part  of  the  debt  without  such  surety'fj 
consent.*  Where  a  creditor  receives  the  note  of  a  third  person  from 
the  principal  debtor,  and  gives  a  receipt  that  it  was  received  "in 
security  for  all  notes  signed  by*'  the  debtor,  in  an  ^action  against 
the  surety,  parol  evidence  is  admissible  to  show  that  the  note  was 
received  in  payment,  with  intent  to  discharge  the  debtor  and  his 
surety.^  Sureties  on  a  bond  cannot  be  subjected  to  the  penalty 
attached  to  the  commission  of  an  offense,  when  the  principal  has 
effected  a  full  and  complete  compromise  with  the  obligee.®  A  settle- 
ment between  the  principal  and  creditor  procured  by  fraud  or  mis- 
representation does  not  release  the  surety.*  And  where  a  debtor 
has  given  a  mortgage  to  indemnify  his  surety  against  loss,  payment 
of  the  debt  with  money  borrowed  from  another  source  with  the  same 
person  as  surety  does  not  terminate  the  suretyship  and  extinguish 
the  mortgage.^®  Also,  according  to  the  weight  of  authority,  where 
a  note  is  paid  at  a  time  when  the  maker  is  insolvent,  and  the  payment 
is  afterwards  avoided  by  the  bankruptcy  of  the  maker,^*  it  does  not 

• 

3.  Burnside  v.  Wand,  170  Mo.  531,  the  sureties  on  his  bond  for  liability 
71  S.  W.  337,  62  L.R.A.  427.  as  to  such  beneficiary's  claim.    Taylor 

4.  Griflfin  v.  Long,  96  Ark.  268,  131  v.  State,  73  Md.  200,  20  Atl.  914,  11 
S.  W.  672,  Ann.  Cas.  1912B  622,  35  L.R.A.  852. 

L.R.A.  (N.S.)    855;    Fremont    County  5.  Obemdorf  v.  Union  Bank,  31  Md. 

V.  Fremont  County  Bank,  145  la.  8,  126,  1  Am.  Rep.  31;  Sterling  v.  Stew- 

123  N.  W.  782,  Ann.  Cas.  1912A  1220  art,  74  Pa.  St.  445,  15  Am.  Rep.  559. 

(in  this  case,  however,  no  payment  See  Accord  and  Satisfaction",  vol.  1, 

in  law  resulted,  so  the  surety  was  not  p.  184;  Payment. 

released);  Lord  v.  Tiffany,  98  N.  Y.  6.  Bangs  v.  Strong,  7  Hill  (N.  Y.) 

412,  50  Am.  Rep.  689.  250,  42  Am.  Dec.  64. 

Note:  38  A.  S.  R.  713.  7.  Baker  v.  Briggs,  8  Pick.  (Mass.) 

Although  a  trustee  is  also  the  attor-  122,  19  Am.  Dec.  311. 

ney  to  collect  the  interest  of  one  of  8.  United  States  v.   Chouteau,  102 

the   beneficiaries   in    the    trust    fund,  U.  S.  603,  26  U.  S.  (L.  ed.)  246. 

his  receipt  of  money  as  trustee  suffl-  9.  Douglass   v.    Ferris,   138   N.    Y. 

cient  to  pay  such  beneficiary's  claim  192,  33  N.  E.  1041,  34  A.  S.  R.  435. 

will  not  justify  the  inference  that  the  10.  Gribben  v.  Clement,  141  la.  144, 

money  was  held  by  him  as  attorney  119  N.  W.  596,  133  A.  S.  R.  157. 

for  the  beneficiary  so  as  to  discharge  11.  See  Bankeuptcy,  vol.  3,  p.  275. 
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operate  to  release  the  surety.**  A  creditor  having  received  a  portion 
of  his  claim  under  his  debtor's  general  assignment  cannot  after- 
ward assert  a  claim  for  that  portion  against  a  surety  for  the  debt  for 
the  purpose  of  obtaining  a  larger  dividend  from  his  estate.*'  Where 
one  surety  pays  the  obligation  he  can  in  no  way  qualify  the  effect 
of  his  payment  to  the  prejudice  of  the  other  surety.** 

90.  Tender  of  Payment  by  Principal  or  Surety. — ^The  rule  is  well 
settled  that  a  surety  is  discharged  if  a  tender  of  payment  made  after 
the  debt  is  due  is  refused  by  the  creditor  **  or  his  duly  authorized 
agent.**  One  of  the  reasons  sometimes  assigned  for  this  rule  is  that 
the  transaction  amounts  to  a  payment  of  the  debt,  and  a  new  loan 
to  the  principal.*'  But  doubtless  the  main  reason  for  the  rule  is 
that  the  contract  of  suretyship  imports  entire  good  faith  and  confi- 
dence between  the  parties  in  regard  to  the  whole  transaction,  and 
any  bad  faith'  on  the  part  of  the  creditor  will  discharge  the  surety.** 
If  the  principal  tenders  payment  in  full,  after  the  debt  is  due,  it  is 
bad  faith  toward  the  surety,  on  the  part  of  the  creditor,  to  refuse  it, 
for  he  may  thereby  invert  the  order  in  which  principal  and  surety 
are  liable,  as  between  themselves;  and  he  changes  the  nature  and 
character  of  the  liability  of  the  surety,  compelling  him  to  guarantee 
for  a  further  and  additional  period  of  time  the  ability  of  the  principal 
to  make  the  payment.**  It  is  not  necessary,  in  order  to  release  a 
surety  under  such  circumstances,  that  the  principal  should  keep  the 
tender  good.  It  is  the  refusal  of  the  tender  which  works  the  release.*^ 
Where  the  principal  debtor  merely  goes  with  the  money  to  pay  it  to 
the  creditor,  who  expresses  a  desire  that  it  should  not  be  paid,  request- 
ing the  debtor  to  keep  it,  which  he  does,  there  is  not  such  a  tender  as 
will  discharge  a  surety  though  the  principal  debtor  is  then  solvent 
and  afterward  becomes  insolvent.*  On  the  other  hand,  it  seems  that 
when  the  principal  offers  the  creditor  the  privilege  of  retaining,  from 
moneys  the  creditor  has  in  his  hands,  and  is  about  paying  to  him, 
the  debt  due  him  from  principal  and  surety,  good  faith  to  the  surety 
requires  him  to  accept;  and  if  he  refuses,  when  he  could  rightfully 

12.  Second   Nat.   Bank  v.   Prewitt,       Note:  38  A.  S.  B.  713. 
117  Tenn.  1,  96  S.  W.  334,  119  A.  S.       See  also  Tender. 

R.  987  and  note,  9  L.R.A.(N.S.)  581       16.  Hull  v.  Chapel,  77  Minn.  159, 

and  note.  79  N.  W.  669,  77  A.  S.  R.  666. 

13.  Charlotte    First   Nat.    Bank    v.       17.  Hull  v.  Chapel,  77  Minn.  159, 
Alexander,  85  N.  C.  352,  39  Am.  Rep.  79  N.  W.  669,  77  A.  S.  R.  666. 

702.  18.  See  supra,  par.  37. 

14.  Lord  V.  Tiffany,  98  N.  Y.  412,  19.  White  v.  Life  Ass'n  of  America, 
50  Am.  Rep.  689.  63  Ala.  419,  35  Am.  Rep.  45. 

15.  White  V.  Life  Ass'n  of  America,  20.  Hull  v.  Chapel,  77  Minn.  159, 
63  Ala.  419,  35  Am.  Rep.  45 ;  Hull  79  N.  W.  669,  77  A.  S.  R.  666. 

V.  Chapel,  77  Minn.  159,  79  N.  W.  669,       1.  Clark  v.  Sickler,  64  N.  Y.  231, 
77  A.  S.  R.  666 ;  Johnson  v.  Ivey,  4   21  Am.  Rep.  606. 
Cold.   (Tenn.)  608,  94  Am.  Dec.  206. 
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retain,  without  prejudice  to  the  rights  or  equities  of  others,  the  surety 
is  discharged.  There  is  more,  in  such  a  case,  it  has  been  held,  than 
mere  passiveness  on  the  part  of  the  creditor — ^there  is  positive  action 
in  the  refusal  to  accept  the  payment,  and  more  especially  must  this 
be  true  when  the  creditor  is  deaiing  with  the  principal,  in  the  absence 
and  without  the  knowledge  of  the  surety.*  A  surety  is  entitled  to 
pay  the  debt  at  once  and  thereupon  to  proceed  against  his  principal, 
and  if  the  creditor  refuses  to  accept  a  tender,  the  surety  is  released. 
An  offer,  therefore,  on  the  part  of  a  surety  to  pay  money  need  not, 
on  its  refusal,  be  followed  by  the  depositing  of  the  money  in  the 
name  of  the  creditor  with  some  bank,  such  offer  and  refusal  being 
equivalent  to  actual  payment  for  the  purpose  of  releasing  the  surety.' 
91.  Payment  or  Satisfaction  by  Principal  Which  Proves  Unavail- 
ing.— That  a  surety  is  not  discharged  by  a  payment  or  satisfaction  of 
the  debt  by  the  principal  which  proves  to  be  unavailing  is  a  well  ac- 
cepted principle.*  Thus  it  is  held  that  a  surety  on  a  note  is  not  dis- 
charged by  the  acceptance  by  the  holder  of  the  note  of  a  renewal  note, 
whereon  the  principal  debtor  has  signed  the  surety's  name  without 
authority,  and  the  surrender  of  the  first  note.*^  Neither  is  an  original 
.  surety  released  from  liability  where  the  maker  of  the  note  has  forged 
the  names  of  other  sureties  to  a  renewal  note  and  thereby  obtained 
the  surrender  of  the  original  note.*  Likewise  where  the  sureties  on 
a  note  agree  to  execute  a  renewal  note  for  a  larger  amount  on  con- 
dition that  a  third  person  shall  join  as  maker  therein,  and  the  renewal 
note  is  signed  on  that  condition,  the  sureties  are  not  discharged  by 
the  acceptance  of  the  renewal  note  by  the  creditor  without  the  signa- 
ture of  the  third  person,  and  the  surrender  of  the  first  note  to  the 
principal,  as  the  renewal  note  is  unenforceable  against  the  sureties.'' 
A  renewal  of  an  obligation  which  is  void  on  account  of  the  party 
who  signed  it  being  a  married  woman  or  an  infant  will  not  discharge 
the  liability  of  the  surety  on  the  original  contract.®  Nor  if  an  obli- 
gation taken  in  renewal  is  void  on  account  of  usury  is  the  liability 
of  the  surety  on  the  origind  contract  discharged.*    The  acceptance 

2.  White  V.  Life  Ass'n  of  America,    (N.S.)  205;  13  Ann.  Cas.  921. 

63  Ala.  419,  35  Am.  Rep.  45.  6.  Athens  First  Nat.  Bank  v.  Bu- 

3.  O'Conor  v.  Morse,  112  Cal.  31,  chanan,  87  Tenn.  32,  9  S.  W.  202,  10 
44  Pac.  305,  53  A.  S.  R.  155.  A.  S.  R.  617,  1  L.R.A.  199;  Goodrich 

4.  Hier  v.  Harpster,  76  Kan.  1,  90  v.  Tracy,  43  Vt.  314,  5  Am.  Rep.  281. 
Pac.  817,  13  Ann.  Cas.  919  and  note,  Notes:  33  L.R.A.  628  et  seq.;  13 
13  L.R.A.(N.S.)  204  and  note.  L.R.A.(N.S.)  205. 

Note :   Ann.   Cas.  1912B  485.  7.  Benson  Bank  v.  Jones,  147  N.  C. 

6.  Allen  v.  Sharpe,  37  Ind.  67,  10  419,  61  S.  E.  193,  16  L.R.A.  (NiS.) 

Am.  Dec.  80;  Corvdon  Deposit  Bank  343. 

V.  McClure,  140  Ky.  149,  130  S.  W.  8.  Note:  33  L.R.A.  633.' 

971,  Ann.  Cas.  1912B  484  and  note;  9.  Swartwout  v.  Payne,  19  Johns. 

Lyndonville  Nat.  Bank  v.  Fletcher,  68  (N.  Y.)  294,  10  Am.  Dec.  228. 

Tt.  81,  34  Atl.  38,  54  A.  S.  R.  874.  Note:  33  L.R.A.  633  et  seq. 

Notes:   33  L.RA.   631;   13   L.R.A. 
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by  the  creditor  of  a  payment  from  the  principal  debtor,  which  is 
afterwards  recovered  by  the  principal's  assignee  in  bankruptcy,  does 
not  discharge  the  surety.^®  It  has,  however,  been  held  that  taking 
a  new  note  secured  by  mortgage  in  lieu  of  other  notes  with  indorsers, 
which  are  surrendered,  discharges  the  liability  of  the  sureties  on  the 
latter,  although  the  mortgage  is  set  aside  as  an  illegaL  preference 
under  the  insolvency  laws,  at  least  if  the  holder  knew  of  the  maker's 
msolvency  when  the  transaction  occurred.^^  Moreover,  where  a  credi- 
itor,  who  knows  that  one  debtor  is  a  surety,  gives  him  notice  that  the 
debt  is  paid  by  the  principal,  and  such  surety  in  consequence  changes 
his  situation,  as  by  surrendering  security,  or  forbearing  to  obtain 
security  where  he  might,  or  otherwise  suffers  loss,  he  is  discharged. 
In  such  a  case  although  the  debt  has  not  been  paid,  and  such  notice 
is  given  by  mistake,  and  without  any  fraudulent  design,  it  is  a  mistake 
made  at  the  creditor's  own  peril,  the  theory  being  that  he  shall  rather 
bear  the  loss  than  throw  it  on  one  who  has  been  misled  by  it.** 

92.  Surrender,  of  Original  Obligation  and  Acceptance  of  Another 
Which  Is  Defective. — As  a  general  rule  the  cases  passing  on  the 
question  hold  that  a  surety  is  not  discharged  by  the  obligee's  sur- 
render of  his  original  obligation  and  his  acceptance  of  a  new  obliga-i 
tion  which  has  been  defectively  executed.*'  Thus,  it  has  been  held, 
the  surrender  of  a  note  before  the  completion  of  a  renewal  note  by 
securing  a  signature  which  the  creditor  has  agreed  to  secure  does  not 
release  the  liability  of  sureties  on  the  first  note.**  It  seems,  however, 
that  most  of  the  cases  dealing  with  the  question  have  arisen  where  the 
new  obligation  contained  a  forged  signature.  Upon  these  facts,  the 
cases  generally  hold  that  the  surety  on  the  original  note  is  not  dis- 
charged by  the  holder's  acceptance  of  the  forged  instrument,  at  least 
not  where  there  was  no  participation  in  the  fraud  by  the  creditor. 
The  latter  contract  in  such  a  case  being  void,  and  the  original  debt 
remaining  in  full  force,  no  extension  of  the  obligation  results  which 
works  a  prejudice  to  the  surety.**    Sureties  on  a  note  are  not  dis- 

10.  Second  Nat.  Bank  v.  Prewitt,  419,  61  S.  E.  193,  16  L.R.A.(N.S.) 
117  Tenn.  1,  96  S.  W.  334,  119  A.  343  and  note;  Athens  First  Nat.  Bank 
S.  R.  987,  9  L.R.A.(N.S.)   581.  v.  Buchanan,  87  Tenn.  32,  9  S.  W. 

Notes:  13  Ann.  Cas.  922;  Ann.  Cas.  202,  10  A.  S.  R.  617,  1-L.R.A.  199; 
1912B  485.  Goodrich  v.  Tracy,  43  Vt.  314,  5  Am. 

11.  Frederick   Town    Sav.    Inst.   v.    Rep.  281. 

Michael,  81  Md.  487,  72  Atl.  189,  340,  14.  Benson  Bank  v.  Jones,  147  N.  C. 

33  L.R.A.  628  and  note  (this  case  rec-  419,  61   S.  E.   193,  16  L.R.A.(N.S.) 

ognizes  the  general  rule  that  U  void  343. 

renewal  is  no  payment,  as  in  cases  of  15.  Athens  First  Nat.  Bank  v.  Bu- 

forgiery,  but  distinguishes  these  cases,  chanan,  87  Tenn.   32,  9  S.   W.   202, 

and  in  reality  does  not  conflict  with  10  A.  S.  R.  617  and  note,  1  L.R.A. 

them  by  holding  the  renewal  in  this  199;  Goodrich  v.  Tracy,  43  Vt.  314, 

case  not  to  be  void).  5  Am.  Rep.  281. 

12.  See  infra,  par.  96.  Note:  16  L.R.A.(N.S.)  343  et  seq. 

13.  Benson  Bank  v.  Jones,  147  N.  C. 
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chaxged  from  liability  where  the  payee  surrenders  the  note,  and 
accepts  in  renewal  another  note,  to  which  the  insolvent  principal  haa 
forged  the  names  of  other  sureties,  no  bad  faith  or  negligence  on 
the  part  of  the  payee  being  shown.  The  fraud  of  the  principal,  with- 
out participation  of  the  creditor,  will  not  release  the  sureties.** 

Release 

93.  Release  or  Exoneration  of  Surety  by  Creditor. — ^While  it  has 
been  held  that  part  payment  of  the  amount  due,  whether  by  prin- 
cipal or  surety,  will  not  discharge  the  surety,  even  where  it  is  agreed 
that  such  part  payment  shall  have  that  effect,*'  there  is,  it  seems, 
nothing  to  prevent  a  surety,  prior  to  his  obligation  becoming  due, 
from  compounding  with  the  creditor  for  his  release.  ^^  Moreover,  it 
has  been  held  that  a  parol  declaration  by  the  holder  of  a  promissory 
note  to  a  surety,  after  the  note  has  become  due,  that  he  will  exonerate 
him  and  look  to  the  principal  is  a  good  defense  in  an  action  by  the 
holder  against  the  surety,  on  the  ground  that  it  lulls  the  party  into 
security  and  prevents  him  from  obtaining  his  indemnity,  and  that 
it  would  be  fraud  on  the  part  of  the  holder,  afterwards,  contrary 
to  such  assurance,  to  call  upon  such  surety.*'  Parol  evidence  is  also 
admissible,  on  the  part  of  the  surety  on  an  obligation,  to  show  that 
the  obligee,  to  induce  him  to  become  such  security,  represented  that 
he  had  in  his  hands  funds  belonging  to  the  principal  which  should 
be  applied  as  a  credit  thereon ;  and  if  the  proof  establishes  such  facts, 
the  surety  is  entitled  to  the  benefit  of  such  assurance.-^  In  default 
of  such  assurance,  however,  the  surety  cannot  compel  the  creditor  to 
resort  first  to  security,  as  a  mortgage  given  by  the  principal,  before 
he  can  be  held  liable  to  pay  the  debt.*  Sureties  to  whom  money  has 
been  loaned  by  the  principal  as  a  condition  of  their  becoming  sureties 
for  him,  to  be  retained  until  they  are  discharged  from  liability  on 
the  bond,  are  not  relieved  from  such  liability  by  repaying  the  money 
after  examining  a  court  decree  discharging  the  principal  and  them 
from  their  liability  on  the  bond,  when  such  decree  is  subsequently 
vacated  on  the  ground  of  fraud.^ 

94.  Release  of  Surety  as  Affecting  Liability  of  Principal. — Not 
only  may  a  creditor,  if  he  so  chooses,  release  or  compound  with  a 

16.  Athens     First     Nat.     Bank     v.    (Mass.)   195,  32  Am.  Dec.  254. 
Buchanan,  87  Tenn.  32,  9  S.  W.  202,       Note :  76  Am.  Dee.  648. 

10  A.  S.  R.  617,  1  L.R.A.  199  and       20.  Mathewson  v.  Jones,  30  Ga.  306, 

note.  76  Am.  Dec.  647. 

17.  See  supra,  par.  89.  1.  Jones  v.  Tincher,  15  Ind.  308,  77 

18.  Gilstrap  v.  Smith,  101  Ga.  120,  Am.  Dec.  92  and  note.    See  infra,  par. 
28  S.  E.  608,  65  A.  S.  R.  290;  Nashua  164. 

Sav.  Bank  v.  Abbott,  181  Mass.  531,  2.  Deobold  v.  Oppermann,  Jr.,  Ill 
63  N.  E.  1058,  92  A.  S.  R.  430.  N.  Y.  531,  19  N.  E.  94,  7  A.  S.  R. 

19.  Harris     v.     Brooks,     21    Pick.    760,  2  L.R.A.  644. 
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surety,'  but  he  may  do  so  without  in  any  way  affecting  his  right 
to  hold  the  principal  to  his  ultimate  liability.*  In  other  words,  not 
only  will  such  a  release  have  no  effect  in  discharging  the  principal,  but 
the  latter  will  not  be  entitled  to  credit  on  his  obligation  for  any 
sum  paid  by  the  surety  in  consideration  of  his  release  as  such  surety.^ 
While  unquestionably  the  law  is  that  if  the  creditor,  without  the 
knowledge  and  consent  of  the  surety,  should  release  the  principal 
debtor,  the  surety  would  be  thereby  released,*  the  release  of  a  surety 
does  not  increase  the  legal  or  equitable  responsibilities  of  the  principal, 
nor  as  to  him  change  the  nature  or  extent  of  his  contract.  Nor  does 
the  merger  of  the  contract  in  a  judgment  exclude  the  operation  of 
this  rule.'  So  where  the  creditor  has  levied  on  property  of  the  sureties, 
he  may,  with  the  consent  of  the  sureties  only,  although  the  principal 
is  joined  with  the  sureties  as  defendants,  abandon  the  levy  and  sue 
out  a  new  execution  against  all  the  defendants,  no  injury  being  done 
to  the  principal  by  releasing  the  lien  on  the  property  of  the  sureties, 
since  that  lien  cannot  inure  to  his  benefit  in  any  possible  event.® 
Since  a  creditor  may  relinquish  his  claim  against  a  surety  a  fortiori 
he  may  make  a  valid  agreement  with  him  for  further  time  without 
prejudice  to  the  rights  of  the  principal  or  his  creditors.* 

95.  Release  or  Discharge  of  One  of  Several  Sureties  as  Release  of 
Others. — By  the  common  law,  which  regarded  the  liability  of  a  surety 
as  strictissimi  juris  and  released  him  in  case  of  the  slightest  change 
in  his  obligation,  the  release  by  a  creditor  of  one  surety  discharged 
his  cosureties.*^  It  was,  however,  recognized  by  the  common  law 
courts  that  the  only  prejudice  suffered  by  a  surety  from  the  release  of  a 
cosurety  was  the  loss  of  his  right  of  contribution  from  the  cosurety 
for  any  sum  in  excess  of  the  aliquot  part  which  he  was  compelled  to 
pay,  and  basing  their  holdings  on  that  consideration,  courts  of  equity 
discharged  the  cosurety  only  to  the  extent  of  his  damage,  holding  him 
liable  for  his  proportion  of  the  liability  but  exonerating  him  to  the 
extent  to  which  he  could  have  claimed  contribution  from  his  cosurety 
had  the  latter  not  been  released.**  In  America  it  would  seem  that 
almost  every  phase  of  the  question  has  been  adopted  by  different 

S.  See  preceding  paragraph.  1102 ;  Hig^ns  v.  Evans,  188  Mo.  627, 

4.  Nashua  Sav.  Bank  v.  Abbott,  181   87  S.  W.  973,  3  Ann.  Cas.  465  and 
Mass.  531,  63  N.  E.  1058,  92  A.  S.  R.   note. 

430;  Farmers,  etc.,  Bank  v.  Rathbone,  10.  Gordon  v.  Moore,  44  Ark.  349, 

26  Vt.  19,  58  Am.  Dec.  200.  51  Am.   Rep.   606 ;    Sulphur  Deposit 

5.  Gilstrap  v.  Smith,  101  Ga.  120,  Bank  v.  Peak,  110  Ky.  579,    62  S.  W. 
28  S.  E.  608,  65  A.  S.  R.  290.  268,  96  A.  S.  R.  466;   Scandinavian 

6.  See  infra,  par.  107,  American  Nat.  Bank  v.  Kneeland,  24 

7.  Note :  3  Ann.  Cas.  468.  Manitoba    L.    Rep.    168,    Ann.    Cas. 

8.  Walker  v.  Com.,  18  Grat.  (Va.)  1917B  1177  and  note. 

13,  98  Am.  Dec.  631.  11.  Note:   Ann.   Cas.   1917C   1183, 

9.  New  Orleans  v.  Gaines,  138  U.  S.   1184. 
595,  11  S.  Ct.  428,  34  U.  S.  (L.  ed.) 
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states,  and  at  different  times  bv  courts  of  the  same  state.    Sometimes 

•  

it  has  been  held  that  a  discharge  of  one  surety  releases  all.**  The 
modern  rule,  however,  is  in  accord  with  the  doctrine  of  the  equity 
courts  that  the  release  of  a  surety  discharges  his  cosureties  from  lia- 
bility only  to  the  extent  of  the  proportion  for  which  the  discharged 
surety  could  have  been  held  to  contribute  to  them.*'  The  adoption 
of  this  equitable  rule  has  in  some  states  been  brought  about  by  statu- 
tory enactment.**  It  is  provided  by  statute  in  many  jurisdictions 
that  where  an  obligation  for  which  another  is  bound  as  surety  is  due 
and  owing  the  surety  may  by  notice  require  the  creditor  to  sue  the 
principal  debtor  therefor  and  if  he  does  not  do  so  within  a  reasonable 
time  the  surety  is  discharged."  By  the  weight  of  authority  such 
a  discharge  of  a  surety  does  not  discharge  his  cosureties.**  Nor  does 
the  act  of  a  creditor  in  allowing  his  claim  against  one  surety  to  become 
barred  by  the  statute  of  limitations  release  the  other  sureties,  as  the 
latter,  if  they  desired  to  hold  the  former  for  contribution,  could  have 
done  so  by  payment  of  the  claim  before  it  was  barred  by  statute.*' 
On  the  same  principle  a  failure  to  present  a  claim  against  the  estate 
of  a  deceased  surety  does  not  release  cosureties.***  Where  sureties 
are  bound  by  separate  instruments  a  release  of  one  will  not  discharge 
the  other.*®  There  is  a  distinction  between  a  release  of  a  surety  by 
operation  of  law  and  one  by  the  act  of  the  creditor,  with  respect 
to  the  eflfect  on  the  liability  of  a  cosurety.  When  by  operation  of 
law  one  of  the  sureties  becomes  released  from  an  obligation  the  burden 
rests  on  the  remainder.-* 

96.  Estoppel  to  Enforce  Liability  of  Surety  Released  by  Mistake. — 
It  is  well  setlcd  law  that,  if  a  creditor  actually  releases  a  surety,  or 
leads  him  to  believe  that  he  has  been  released,  and  thereby  induces 
him  to  release  the  principal,  or  forego  taking  steps  to  protect  himself 
against  loss  on  his  contract  of  suretyship,  such  creditor  will  there- 
after be  estopped  from  asserting  any  liability  against  the  surety,  even 

12.  Gordon  v.  Moore,  44  Ark.  349,  14.  Scandinavian     American     Nat. 
51  Am.  Rep.  606   (discussed  but  not  Bank  v.   Ejieeland,  24  Manitoba   L. 
held).  Compare  Deering  v.  Moore,  86  Rep.  168,  Ann.  Cas.  1917B  1177  and 
Me.  181,  29  Atl.  988,.  41  A.  S.  R.  534,  note  (applying  law  of  Minnesota), 
wherein  it  is  held  that  the  discharge  of  15.  See  supra,  par.  82. 

one  surety  by  other  than  a  sealed  in-  16.  "Wilson  v.  Tebbetts,  29  Ark.  579, 

strument  on  part  payment  of  his  lia-  21  Am.  Rep.  165. 

bility  does  not  release  all,  although  a  Note:  Ann.  Cas.  1917B  1186  et  seq. 

discharge  by  a  sealed  instrument  would  17.  Note :   Ann.    Cas.   1917C   1188. 

have  that  effect.  See  infra,  par.  179. 

13.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,  18.  Camp  v.  Bostwick,  20  Ohio  St. 
95  Ala.  362,  10  So.  539,  36  A.  S.  R.  337,  6  Am.  Rep.  669. 

210;  Gordon  v.  Moore,  44  Ark.  349,       19.  Notes:  Ann.  Cas.  1917B  1188; 
51  Am.  Rep.  606 ;  Hallock  v.  Yankev,  21  Eng.  Rul.  Cas.  630  and  note. 
102  Wis.  41,  78  N.  W.  156,  72  A.  S.       20.  Note:  Ann.  Cas.  1917B  1188  et 
R.  861.  seq. 

Note:  Ann.  Cas.  1917C  1184,  1185. 
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though  the  creditor  himself  has  acted  innocently  in  the  matter  and 
through  a  mistake  in  fact.^  Thus,  while  the  rule  has  not  been  fre- 
quently invoked,  the  cases  are  in  accord  in  holding  that  if  a  creditor 
informs  one  who  is  surety  for  the  debt  that  the  same  has  been  paid, 
and  the  surety  in  reliance  on  such  statement  loses  an  opportunity  to 
enforce  his  rights  against  the  debtor  or  suffers  any  other  prejudice, 
the  creditor  is  precluded  from  thereafter  resorting  to  the  surety  for 
the  debt.*  As  this  rule  is  usually  put  on  the  ground  of  estoppel  it 
is  essential  in  such  cases  that  the  surety  should  suffer  some  prejudice 
by  reason  of  the  misstatement.'  And  where  a  creditor  merely  states 
to  a  surety  that  he  is  released,  and  not  to  give  himself  any  trouble 
about  a  note  as  he  has  delivered  it  to  the  principal  debtor,  it  has  been 
held  that  there  is  no  discharge  and  satisfaction  of  the  note  as  to  the 
surety,  where  the  surety  is  not  placed  in  a  different  or  worse  situation 
in  consequence  of  the  conduct  or  declarations  of  the  creditor  respect- 
ing the  note.*  So  the  surety  of  a  note  surrendered  by  mistake  to 
be  canceled  before  maturity  is  still  liable  to  the  payee,  where  the 
latter,  before  maturity,  notifies  the  surety  of  the  mistake,  and  that 
he  still  looks  to  him  for  payment;  provided  the  surety  has  not,  prior 
to  such  notice,  and  relying  on  the  surrender  of  the  note,  relinquished 
securities  held  by  him  to  protect  his  liability  on  the  note.*  Whether 
a  surety  suffered  any  loss  as  a  result  of  a  misstatement  is  usually  a 
question  for  the  jury  to  decide.^  But  of  course  it  is  immaterial  that 
a  creditor  in  making  a  misstatement  to  the  effect  that  a  debt  has 
been  paid  did  not  intend  to  release  the  surety.'  Where  the  payee  of 
a  note  intrusts  it  to  the  principal  for  a  fraudulent  purpose,  and  con- 
sents that  he  shall  induce  the  sur-eties  to  believe  that  the  debt  has 
been  paid,  and  they  are  thus  led  to  forego  an  advantage  which  they 
would  otherwise  have  had,  they  will  be  released  from  the  contract  in 
equity,  and  also  at  law,  if  sued  alone.  But  if  such  payee  gives  the 
note  to  the  principal  for  some  honest  purpose,  and  the  latter,  without 
his  knowledge  or  consent,  represents  to  the  sureties  that  the  debt  is 

1.  United  States  v.  Alexander,  110       Notes:  38  Am.  Dec.  379;  13  Ami. 
U.  S.  325,  4  S.  Ct.  99,  28  U.  S.   (L.    Cas.  923. 

ed.)  166;  Cochccho  Nat.  Bank  v.  Has-  3.  Cochecho  Nat.  Bank  v.  Haskell, 

kell,  51  N.  H.  116,  12  Am.  Rep.  67.  51  N.  H.  116,  12  Am.  Rep.  67. 

Notes:  115  A.  S.  R.  94;  13  L.R.A.  Notes:  12  Am.  Rep.  75;  13  L.R.A. 

(N.S.)  576.  (N.S.)  577;  Ann.  Cas.  1914B  57,  58. 

2.  Hier  v.  Harpster,  76  Kan.  1,  90  4.  Driskell  v.  Mateer,  31  Mo.  325, 
Pac.  817,  13  Ann.  Cas.  919,  13  L.R.A.  80  Am.  Dec.  105. 

(N.S.)  204  and  note;  Baker  v.  Briggs,  5.  Blodgett  v.  Bickford,  30  Vt.  731, 

8  Pick.  (Mass.)  122,  19  Am.  Dec.  311;  73  Am.  Dec.  334. 

Carpenter  v.  King,  9  Mete.    (Mass.)  6.  Wilkins   v.    Hanson,   119   Minn. 

511,  43  Am.  Dec.  405;  Wilkins  v.  Han-  399,  138  N.  W.  418,  Ann.  Cas.  1914B 

son,  119  Minn.  399,  138  N.  W.  418,  56. 

Ann.  Cas.  1914B  56  and  note;  Coche-  7.  Carpenter    v.     King,     9     Mete. 

cho  Nat.  Bank  v.  Haskell,  51  N.  H.  (Mass.)   511,  43  Am.  Dec.  405. 

116,  12  Am.  Rep.  67  and  note.  Note:  Ann.  Cas.  1914B  58. 
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paid,  and  even  if  he  should  tear  oflp  the  names  of  the  sureties,  or 
destroy  the  note,  this  will  not  release  the  sureties,  if  the  payee  at 
the  earliest  opportunity  corrects  their  misapprehension.® 

Secv/rities 

97.  Taking  of  Collateral  Security  as  Releasing  Surety. — ^It  is 
well  settled  that  the  acceptance  of  a  security  of  a  higher  nature  in 
lieu  of  or  in  satisfaction  of  one  of  an  inferior  nature  operates  as 
an  extinguishment  of  the  latter;  but  where  such  security  is  accepted 
merely  as  additional  or  collateral  security  of  a  pre-existing  debt,  it 
is  equally  clear  that  the  doctrine  of  extinguishment  or  merger  does 
not  apply.*  Therefore,  taking  a  collateral  security,  though  of  a 
higher  nature,  whether  from  the  principal  debtor  or  a  stranger,  does 
not  preclude  the  creditor  from  suing  on  the  first  contract,  and  con- 
sequently does  not  discharge  the  sureties  on  it.*^  A  mortgage  is  not 
a  satisfaction,  but  is  a  security  for  the  payment  of  a  debt.  It  does 
not  merge  or  extinguish  the  original  debt,  but  is  a  merely  collateral 
security.**  Hence,  the  giving  of  a  mortgage  or  trust  deed  of  property 
to  secure  a  pre-existing  debt  will  not  of  itself,  in  the  absence  of  an 
agreement  to  that  eflFect,  extend  the  time  or  discharge  the  sureties  of 
the  debtor.** 

98.  Release  of  Securities. — If  a  creditor  has  collateral  security  for 
the  payment  of  a  debt,  or  obtains  control  of  money  or  property  of 
the  debtor  to  which  he  is  not  otherwise  entitled  and  which  he  mav 
lawfully  apply  to  the  debtor's  obligation  to  him,  and  voluntarily 
surrenders,  or  disposes  of  or  misapplies  the  security  or  property,  a 
surety  of  the  debtor  is  discharged  from  liability  to  the  extent  of  the 
value  of  the  security  or  property  surrendered,  disposed  of,  or  mis- 
applied,** being  released  by  any  act  of  the  creditor  which  deprives 

8.  Wilson  V.  Green,  25  Vt.  450,  60  38  Am.  Rep.  30;  Gano  v.  Farmers' 
Am.  Dec.  279.  Bank,  103  Ky.  508,  45   S.   W.  519, 

9.  Brengle  v.  Bushey,  40  Md.  141,  82  A.  S.  R.  596;  Springer  v.  Tooth- 
17  Am.  Rep.  586.  aker,  43  Me.  381,  69  Am.  Dec.  66 ; 

10.  Burke  v.  Cruger,  8  Tex.  66,  58  Thorn  v.  Pinkham,  84  Me.  101,  24 
Am.  Dec.  102.  Atl.  718,  30  A.  S.  R.  335  and  note; 

11.  See  Mortgages,  vol.  19,  p.  245.  Carpenter  v.  King,  9  Mete.   (Mass.) 

12.  Brengle  v.  Bushey,  40  Md.  141,  511,  43  Am.  Dec.  405 ;  Baker  v.  Briggs, 
17  Am.  Rep.  586;  Jenkins  v.  Daniel,  8  Pick.  (Mass.)  122, 19  Am.  Dec.  311; 
126  N.  C.  161,  34  S.  E.  239,  74  A.  New  Hampshire  Sav.  Bank  v.  Col- 
S.  R.  632.  cord,  15  N.  H.  119,  41  Am.  Dec.  685 ; 

13.  Brown  v.  Newton  First  Nat.  Morrison  v.  Citizens  Bank,  65  N.  H. 
Bank,  112  Fed.  901,  50  C.  C.  A.  602,  253,  20  Atl.  300,  23  A.  S.  R.  39,  9 
56  L.R.A.  870;  American  Bonding  Co.  L.R.A.  282;  Hayes  v.  Ward,  4  Johns. 
V.  Pueblo  Inv.  Co.,  150  Fed.  17,  80  Ch.  (N.  Y.)  123,  8  Am.  Dec.  554; 
C.  C.  A.  97,  10  Ann.  Cas.  357,  9  Fellows  v.  Prentiss,  3  Denio  (N.  Y.) 
L.R.A.(N.S.)  557  and  note;  Cullum  512,  45  Am.  Dec.  484;  Cooper  v.  Wil- 
V.  Emanuel,  1  Ala.  23,  34  Am.  Dec.  cox,  22  N.  C.  90,  32  Am.  Dec.  695; 
757;  Hawkins  v.  Mims,  36  Ark.  145,  Whitehill   v.   Wilson,   3   Pen.    &    W. 
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him  of  his  right  of  subrogation,**  unless  he  has  knowledge  of  the 
facts  and  assents,  or  is  fully  indemnified  against  loss  by  reason  of 
having  become  a  surety.**  So,  where  the  creditor  is  guilty  of  collud- 
ing with  the  principal  debtor  in  such  a  manner  as  to  waste  the  securi- 
ties held  by  the  creditor  as  collateral  to  the  obligation,  the  surety  may 
nvail  himself  of  that  fact.**  The  same  rule  has  been  said  to  apply 
when  the  surety  apprises  the  creditor  of  the  means  of  recovering  the 
debt,  and  the  latter  declines  to  pursue  it.*'  When  a  surety's  right 
depends  on  the  doctrine  of  subrogation,*®  security  not  being  received 
by  the  creditor  under  any  contract  to  which  the  surety  is  a  party, 
the  rule  is  that  the  surety  is  discharged  from  liability  entirely  or 
pro  tanto,  according  to  the  value  of  the  security  or  property  sur- 
rendered.*' When,  however,  the  contract  between  the  surety  and  the 
creditor  provides  for  the  retention  of  securities  received  either  from 
the  surety  or  the  principal  debtor,  a  departure  from  the  terms  of 
such  contract  releases  the  surety,  whether  to  his  detriment  or  not.*^ 
The  discharge  of  a  surety  is  not  obviated  by  the  creditor's  taking 
additional  sureties  in  lieu  of  security  surrendered.*  If,  however, 
securities  retained  by  a  creditor  are  sufficient  to  pay  a  debt,  the  surety 
is  not  injured  and  cannot  complain  although  the  creditor  surrenders 
or  releases  a  portion  of  the  securities  given.*  Moreover,  a  surety  is 
not  discharged  by  an  act  of  the  creditor  in  parting  with  security 
of  the  principal  debtor,  where  he  does  so  for  the  purpose  of  securing 
other  property  of  greater  value,  which  would  be  otherwise  unavail- 
able.' Also,  to  release  a  surety  by  the  surrender  of  security  for  pay- 
ment by  the  principal,  the  security  released  must  have  an  actual 
value,  ratber  than  a  supposititious  or  imaginary  one.  Thus,  the  fact 
that  a  judgment  creditor  released  from  the  operation  of  his  judgment 
certain  land  which  the  debtor  formerly  owned,  but  which  he  had 
conveyed  away  previous  to  its  rendition,  although  it  was  thought  that 

(Pa.)  405,  24  Am.  Dec.  326;  Lichten-  16.  Montgomery  v.  Sayre,  100  Cal. 

thaler  v.   Thompson,  13   Serg.   &  R.  182,  34  Pac.  646,  38  A.  S.  R.  271; 

(Pa.)  157,  15  Am.  Dec.  581  and  note;  Robeson  v.  Roberts,  20  Ind.  155,  83 

Smith  V.  Tunno,  1  McCord  Eq.    (S.  Am.  Dee.  308.     - 

C.)  443,  16  Am.  Dec.  617;  Montpelier  Note:  115  A.  S.  R.  100,  101. 

Bank  v.  Dixon,  4  Vt.  587,  24  Am.  Dec.  17.  Lichtenthaler  v.   Thompson,  13 

640 ;  Humphrey  V.  Hitt,  6  Grat.  (Va.)  Serg.  &  R.   (Pa.)   157,  15  Am.  Dec. 

509,  52  Am.  Dec.  133;  Lowe  v.  Red-  581. 

dan,  123  Wis.  90,  100  N.  W.  1038,  18.  See  generally,  StJBBOOATiON. 

3  Ann.  Cas.  431  and  note.  19.  Note:  3  Ann.  Cas.  433. 

Notes :  51  Am.  Dec.  303 ;   58  Am.  20.  Noble  v.  Murphy,  91  Mich.  653, 

Dec.  357;  7  A.  S.  R.  372;  30  A.  S.  52  N.  W.  148,  30  A.  S.  R.  507. 

R.  339;  115  A.  S.  R.  95.  1.  New   Hampshire    Sav.    Bank   v. 

See  Bills  and  Notes,  vol.  3,  pp.  Colcord,  15  N.  H.  119,  41  Am.  Dec 

1279,  1280.  685. 

14.  Johnson  v.  Jones,  39  Okla.  323,  2.  Note:  3  Ann.  Cas.  433. 

135   Pac.    12,   48   L.R.A.(N.S.)    647.       8.  Young  v.  Cleveland,  33  Mo.  126, 

15.  Note :  28  A.  S.  R.  692.  82  Am.  Dec.  155. 
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such  debtor  might  have  some  contingent  interest  therein,  does  not 
discharge  the  surety,  where  it  is  shown  that  in  fact  the  debtor  had 
no  interest  whatever  in  the  land  released,  and  that  in  consequence 
the  judgment  never  was  a  lien  on  it.*  Again,  while  a  creditor  who 
parts  with  or  renders  unavailable  securities  or  a  fund  which  he  would 
be  entitled  to  apply  in  discharge  of  his  debt,  as  a  general  rule  exon- 
erates a  surety  for  the  debt  to  the  extent  of  the  value  of  such  securi- 
ties or  fund,  it  has  been  held  that  a  creditor  who  has  disabled  himself 
from  surrendering  to  the  surety  the  means  of  reimbursement  which 
he  once  possessed  is  not  to  be  injured  thereby,  if  he  acted  without  a 
knowledge  of  the  rights  of  other  persons  and  with  good  faith  and 
just  intentions.*  The  doctrine  that  when  the  creditor  parts  with  a 
surety  security  on  which  he  has  a  lien  for  the  payment  of  the  prin- 
cipal's debt,  and  to  which  the  surety  has  a  right  of  subrogation  on 
paying  the  debt,  he  impairs  his  claim  against  the  surety,  has  no 
application  to  a  case  where  the  principal  has  himself  fraudulently 
abstracted  the  very  collateral  which  he  had  previously  pledged.* 

99.  Negligence  of  Creditor  in  Realizing  on  Collateral  Security. — 
While  the  authorities  appear  to  be  in  entire  agreement  on  the  proposi- 
tion that  a  surety  is  discharged,  at  least  to  the  extent  of  the  value  of 
the  security  lost,  where  the  creditor,  without  the  surety's  consent,  af- 
firmatively releases  collateral  security,'  there  seems  to  be  some  differ- 
ence of  opinion  where  a  loss  is  claimed  to  have  occurred  through  the 
inactivity  of  the  creditor.*  The  general  rule,  however,  is  that  in  the 
absence  of  an  express  agreement  to  use  diligence,  or  a  special  request 
to  act,  or  such  peculiar  circumstances  as  to  render  prompt  action 
of  the  creditor  an  absolute  duty,  mere  inaction  or  passive  negligence 
on  the  part  of  the  creditor  in  failing  to  take  steps  to  secure  tiie  col- 
lection of  his  debt  from  collateral  security  given  to  him  by  the  prin- 
cipal debtor  is  not  sufficient  of  itself  to  discharge  or  release  a  surety 
from  his  obligation  to  pay  the  debt.*    The  reason  for  this  rule  is 

4.  Blydenburgh  v.  Bingham,  38  N.       Notes:  37  L.R.A.(N.S.)  700  et  seq.; 
Y.  371,  98  Am.  Dec.  49.  Ann.  Gas.  1912D  U5,  116. 

5.  Cullmn  v.   Emanuel,  1  Ala.   23,       Compare  Philippi  First  Nat.  Bank 
34  Am.  Dec.  757.  v.  Kittle,  69  W.  Va.  171,  71  S.  E. 

6.  McShane   v.   Howard   Bank,    73  109,  Ann.  Gas.  1912D  113,  37  L.R.A. 
Md.  135,  20  Atl.  776,  10  L.R.A.  552.  (N.S.)    669,  wherein  the  court  says, 

7.  See  preceding  para^aph.  respecting  collateral  securities  in  the 

8.  Note:    37   L.R.A.(N.S.)    700   et  creditor's  hands,  that  "the  authorities 
seq.  all   hold   the    creditor   bound   to   use 

9.  National  Exch.  Bank  v.  Kilpat-  proper  care  and  diligence  in  the  man- 
ric,  204  Mo.  119,  102  S.  W.  499,  120  agement  and  collection  of  such  collat- 
A.  S.  R.  689;  Morrison  v.  Gitizens'  eral,  and  that  a  surety  is  released,  to 
Nat.  Bank,  65  N.  H.  253,  20  Atl.  300,  the  extent  of  the  loss,  actually  sus- 
23  A.  S.  R.  39  and  note,  9  L.R.A.  282;  tained,  by  the  negligence  of  the  cred- 
Fanning  v.  Murphy,  126  Wis.  538, 105  itor,  to  the  same  extent  as  if  lost  by 
N.  W.  1056,  110  A.  S.  R.  946,  5  Ann.  the  positive  act  of  the  creditor." 
Gas.  435,  4  L.R.A.(N.S.)  666. 
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that  a  surety  is  amply  protected  against  the  inaction  or  passive  neglect 
of  the  creditor,  by  virtue  of  the  fact  that  if  he  desires  to  expedite 
payment,  he  may  himself  pay  the  debt,  acquire  all  the  sureties  held 
by  the  creditor,  and  become  subrogated  to  all  the  rights  of  the  cred- 
itor.^® Thus,  as  respects  collateral  securities  the  rule  is  the  same  as 
respects  the  collection  of  the  debt  of  the  principal  debtor.  The  cred- 
itor is  under  no  obligation  of  active  diligence  for  the  protection  of 
the  surety,  so  long  as  the  surety  himself  remains  inactive.  Until  the 
surety  moves  in  the  matter,  it  is  enough  that  the  creditor  holds  him- 
self in  readiness  to  transfer  to  him,  when  he  applies,  all  the  securities 
he  holds,  that  he  may  have  the  benefit  of  such  securities  in  aid  of 
his  own  responsibility.^*  The  mere  failure  of  a  creditor  to  sell  or 
foreclose  against  collateral  in  his  hands  will  therefore  not  ordinarily 
discharge  the  surety.*^  And  in  general,  sureties  are  not  released  by 
the  failure  of  a  creditor  to  enforce  a  mortgage  or  other  lien  which 
he  has  taken  to  secure  the  payment  of  his  debt*'  Where,  however, 
there  is  an  agreement  or  understanding  between  the  creditor  and  the 
surety,  with  reference  to  the  enforcement  of  the  security,  the  creditor  is 
bound  to  active  diligence,  and  if  by  his  negligence  the  property  held 
as  collateral  is  lost  or  destroyed,  or  surrendered,  the  surety  will  be 
exonerated  to  the  extent  of  the  loss,  for  the  reason  that  the  under- 
standing or  agreement  to  look  after  the  security  and  see  that  the  prop- 
erty pledged  as  security  shall  be  applied  to  the  debt  destroys  the  duty 
of  the  surety  to  be  vigilant  and  produces  a  false  confidence,  but  for 
which  he  might  take  security  for  his  own  indemnification.**  Also, 
of  course,  if  the  creditor  undertakes  to  enforce  the  collection  of  the 
collateral  and  is  negligent  in  the  manner  of  enforcing  it,  the  surety 
is  discharged  to  the  extent  of  the  loss  thereby  resulting.** 

100.  Notice  to  Creditor  to  Proceed  against  Collateral  Security. — 
The  law  as  to  requests  to  realize  on  collateral  would  seem  to  follow 
the  rule  in  the  several  jurisdictions  as  to  requests  to  proceed  against 
the  principal,  irrespective  of  collateral.**  Thus,  in  many  cases  where- 
in it  appears  that  the  surety  urged  on  the  creditor  that  he  should  realize 
on  the  security  held  by  him,  it  has  been  ruled,  even  where  the  creditor 
agreed  to  do  so,  but  delayed  for  a  very  considerable  period,  that  such 
action  amounts  to  no  more  than  inaction  or  passive  delay,  which 

10.  Johnson    v.    Planters'   Bank,   4   Cas.  435,  4  L.R.A.(N.S.)  666. 
Smedes  &  M.    (Miss.)    165,  43   Am.       Notes:  115  A.  S.  R.  100;  37  L.R.A. 
Dee.  480.  (N.S.)  707,  708. 

Notes:  37  L.R.A.(N.S.)   703;  Ann.  13.  Carver  v.  Steele,  116  Cal.  116, 

Cas.  1915C  371.  47  Pac.  1007,  58  A.  S.  R.  156. 

11.  Note:  Ann.  Cas.  1912D  115.  14.  Notes:  37  L.R.A.(N.S.)  708; 
See  supra,  par.  80.  Ann.  Cas.  1912D  116. 

12.  Carver  v.  Steele,  116  Cal.  116,  15.  Montgomery  v.  Sayre,  100  Cal. 
47  Pac.  1007,  58  A.  S.  R.  156;  Fan-  182,  34  Pac.  646,  38  A.  S.  R.  271. 
ning  V.  Murphy,  126  Wis.  538,  105  Note:  Ann.  Cas.  1912D  116. 

N.  W.  1056,  110  A.  S.  R.  946,  5  Ann.       16.  See  supra,  par.  82. 
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constitutes  no  impairment  of  the  creditor's  right  to  resort  to  the 
surety.*'  In  such  cases,  as  in  the  case  of  requests  generally  to  proceed 
against  the  principal,  it  has  been  said  that  if  the  surety  desires  to 
expedite  payment,  he  may  pay  the  debt,  and  by  that  means  put 
himself  in  the  place  of  the  creditor,  or  he  may  call  on  the  creditor, 
by  the  aid  of  a  court  of  equity,  to  proceed  against  the  debtor  on 
giving  the  proper  indemnity  against  costs  and  delay.*^  On  the  other 
hand,  other  courts  hold  that  a  creditor  may  discharge  a  surety  by 
a  failure  to  collect  collateral  when  requested  so  to  do.**  So  where 
the  surety  of  a  tenant  called  on  the  landlord  to  claim  his  lien  from 
the  officer  who  had  seized  the  tenant's  goods  in  execution,  but  he 
declined  to  do  so,  it  was  held  that  the  surety  was  discharged.*®  It 
has  been  heild,  however,  that  it  is  no  defense  to  a  surety  that  the 
creditor  holds  sufficient  security  to  pay  the  debt,  which  he,  on  request, 
has  failed  to  realize  upon,  in  the  absence  of  prejudice  to  the  surety 
from  such  inaction.*  The  general  rule  applicable  where  a  creditor 
neglects  his  duty  or  refuses  to  proceed  when  required  by  a  surety  is 
applied  in  cases  of  sureties  on  a  bond  to  indemnify  bail.  Hence, 
where  bail  in  disregard  of  his  duty,  and  when  required  by  a  surety 
on  a  bond  of  indemnity  taken  by  him,  negligently  fails  to  arrest 
and  deliver  his  principal  into  custody  and  negligently  allows  him  to 
escape  and  be  and  remain  a  fugitive  from  justice,  such  surety  will 
be  discharged,  and  may  on  that  ground  defend  any  action  on  his 
bond  by  the  bail  against  him.* 

101.  Misapplication  of  Security. — ^The  general  rule  is  that  where 
a  creditor  has  within  his  control  funds  of  the  principal  debtor  which 
may  properly  be  applied  toward  the  payment  of  the  obligation,  but 
fails  to  do  so,  the  surety  is  discharged.'  But  in  order  to  make  it  incum- 
bent on  the  creditor  to  apply  funds  or  property  in  his  possession  on 
the  debt  of  the  principal,  the  creditor  must  have  some  such  lien 
on  or  interest  in  the  property  or  fund  that  it  is  charged  with  a  trust 
in  favor  of  the  surety.*  Sureties  on  an  obligation  have  a  right  to 
have  collaterals  pledged  for  its  payment  applied  according  to  agree- 
ment, and  will  be  released  to  the  extent  that  they  are  applied  on 
other  obligations  of  the  principal  on  which  they  are  not  liable.*    But 

17.  Note:  37  L.R.A.(N.S.)   714.  3.  People's   Bank   v.   Lej^rand,   103 

18.  See  supra,  par.  82.  Pa.  St.  309,  49  Am.  Rep.  126 ;  German 

19.  Note*:  37  L.R.A.(N.S.)   714.  Nat.  Bank  v.  Foreman,  138  Pa.   St. 

20.  Lichtenthaler  v.  Thompson,  13  474,  21  Atl.  20,  21  A.  S.  R.  908; 
Serg.  &  R,  (Pa.)  157,  15  Am.  Dec.  Mechanics',  etc.,  Bank  v.  Seitz,  150 
681.  Pa.  St.  632,  24  Atl.  356,  30  A.  S.  R. 

1.  Bingham  v.  Mears,  4  N.  D.  437,  853;  Lockhaven  First  Nat.  Bank  v. 
61  N.  W.  808,  27  L.R.A.  257.  Peltz,  176  Pa.  St.  513,  35  Atl.  218,  53 

2.  Carr  v.  Sutton,  70  W.  Va.  417,   A.  S.  R.  686,  36  L.R.A.  832. 

74  S.  E.  239,  Ann.   Cas.  1913E  453       Note:  115  A.  S.  R.  95  et  seq. 
and  note.     See  generally.  Bail  and       4.  Note:  115  A,  S.  R.  96. 
Rboogkizancb,   vol.   3,   p.   1   et   seq.       6.  Biown    v.    Newton    First    Nat 

R.  C.  L.  Vol.  XXI.— 67.         1057 
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where  a  creditor  on  the  same  day  brings  several  actions  against  the 
debtor  on  various  claims,  and  attaches  his  property,  the  action  in 
which  there  was  a  surety  being  the  first  suit  and  attachment,  and 
having  obtained  judgments,  applies  the  proceeds  of  the  attached 
property  to  other  claims,  it  has  been  held  that  the  surety  has  no  cause 
of  complaint.*  Similarly,  when  a  creditor,  holding  several  obligations 
against  his  debtor,  with  notice  that  one  of  them  is  signed  by  a  surety, 
takes  a  mortgage  from  the  debtor  as  security  for  all,  without  any 
designation  as  to  the  application  of  the  proceeds  of  the  securitj%  he 
has  a  right  to  apply  such  proceeds  in  payment  of  those  not  secured 
by  the  contract  of  suretyship,  and  greatly  exceeding  in  amount  the 
value  of  the  security;  and,  if  he  does  so,  the  surety  is  not  thereby 
damaged,  but  remains  liable  as  surety.'  In  such  a  case  the  surety 
is  no  party  to  the  arrangement  respecting  the  collateral  security  and 
has  no  right  to  control  its  terms.  His  principal  is  dealing,  not  with 
the  surety^s  property,  but  with  his  own;  and  the  surety  has  no  right 
to  ask  that  the  creditor  shall  not  be  allowed  the  full  benefit  of  his 
own  vigilance.®  As  a  general  rule  the  surety  on  an  obligation  owing 
to  a  bank  by  a  depositor  is  discharged  by  and  to  the  extent  of  the 
release  by  the  bank  of  its  indebtedness  to  the  principal  maker  on 
his  open  deposit  account  at  the  time  such  obligation  becomes  due,*  and 
in  such  a  case,  if  there  are  two  or  more  obligations  of  the  same  char- 
acter and  amount,  all  being  due  at  the  same  time,  a  pro  rata  portion 
of  the  value  of  the  property  of  the  principal  released  by  the  creditor 
should  be  applied  to  each.*^  Some  authorities,  however,  hold  that 
the  failure  of  a  bank  to  apply  the  deposit  of  the  maker  of  an  obligation 
to  its  payment,  and  permitting  the  depositor  subsequently  to  with- 
draw it,  does  not  release  a  surety  from  liability.*^ 

102.  Negligence  in  Preserving  Security. — ^Whenever  funds  or  secu- 
ities  are  placed  in  the  hands  of  a  creditor  by  a  principal  for  the 
security  of  a  debt,  and  they  are  lost  through  the  want  of  ordinary 
diligence  on  the  part  of  the  creditor,  the  surety  bound  for  the  pay- 
ment of  the  debt  so  secured  is  discharged  to  the  extent  of  the  loss. 
The  creditor,  in  such  a  case,  assumes  the  duty  of  preserving  such  funda 

Bank,  112  Fed.  901,  50  C.  C.  A.  602,   S.  R.  409. 

56  L.R.A.  870.  Notes:  115  A.  S.  R.  98  et  seq.;  8 

Note:  37  L.R.A.(N.S.)  715.  L.R.A.(N.S.)  945  et  seq. 

6.  MoiTison  v.  Citizens'  Nat.  Bank,  See  Banks,  vol.  3,  p.  596  et  seq. 
65  N.  H.  253,  20  Atl.  300,  23  A.  S.  R.  10.  Lowe  v.  Reddan,  123  Wis.  90, 
39,  9  L.R.A.  282.  100  N.  W.  1038,  3  Ann.  Cas.  431. 

7.  Noble  V.  Murphy,  91  Mich.  653,  11.  Davenport  v.  State  Banking: 
52  N.  W.  148,  30  A.  S.  R.  507  and  Co.,  126  Ga.  136,  54  S.  B.  977,  115 
note.  A.   S.  R.   68  and  note,  7  Ann.  Cas. 

8.  Wood  V.  Callaghan,  61  Mich.  402,  1000  and  note,  8  L.R.A.(N.S.)  944; 
28  N.  W.  162,  1  A.  S.  R.  597.  Lafayette  Second  Nat.  Bank  v.  Hill, 

9.  Pursifull  V.  Pineville  Banking  76  Ind.  223,  40  Am.  Rep.  239.  See 
Co.,  97  Ky.  154,  30  S.  W.  203,  53  A.  Banks,  vol.  3,  pp.  598,  599. 
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or  securities  and  is  bound  to  be  diligent  in  the  discharge  of  the  duty, 
to  the  same  extent  that  any  other  trustee,  similarly  situated,  is  bound 
to  use  diligence.  If  he  negligently  fails  to  perform  any  act  neces- 
sary to  preserve  their  validity  or  legal  force  and  effect,  or  in  the  case 
of  security  consisting  of  perishable  property  he  allows  it  to  be  taken 
out  of  his  possession  and  destroyed,  or  for  the  want  of  ordinary  care 
and  attention  he  allows  it  to  perish  and  become  worthless  in  his  hands, 
the  loss  will  fall  on  him,  and  the  surety  will  be  exonerated  to  the 
extent  of  the  injury.**  So,  if  a  creditor  has  a  lien  on  property  of 
the  principal,  and  he  relinquishes  it,  or  by  his  act  such  lien  is  rendered 
unavailable  for  payment  of  the  debt,  the  surety  is  discharged,  to  the 
extent  of  the  value  of  the  lien  thus  l<)st.*'  Thus,  a  surety  on  a  lease  is 
released  by  the  negligent  failure  of  the  landlord  to  enforce  his  lien 
as  such  landlord  to  the  extent  of  the  securities  thus  lost.**  It  seems, 
however,  that  one  having  a  lien  on  the  property  of  his  debtor  does 
not  release  a  surety  by  failing  to  enforce  his  lien,  unless  such  failure 
arose  from  his  want  of  reasonable  diligence.  If  he  had  no  reason 
to  anticipate  loss  by  delay  he  was  not  bound  to  proceed,  nor  was  he 
bound  to  proceed  if  the  property  subject  to  the  lien  did  not  justify 
nn  attempt  to  enforce  it.  Whether  he  was  so  negligent,  and,  if  so, 
what  loss,  if  any,  resulted  therefrom,  are  questions  for  the  jury.*^  The 
general  rule  here  considered  is  not  in  conflict  with  the  rule  that  mere 

12.  Mingus  V.  Daugherty,  7  la.  66,  of  the  connnonwealth  cannot  be  lost 
64  N.  W.  66,  43  A.  S.  R.  354  and  by  the  laches  of  its  agents, 
note ;  Coombs  v.  Parker,  17  Ohio  289,  13.  Wilson  v.  White,  82  Ark.  407, 
49  Am.  Dec.  459;  Johnson  v.  Jones,  102  S.  W.  201,  12  Ann.  Cas.  378. 
39  Okla.  323,  135  Pac.  12,  48  L.R.A.  Compare  Joyce  v.  Auten,  179  U.  S. 
(N.S.)  647  (in  this  case  the  decision  591,  21  S.  Ct.  227,  45  U.  S.  (L.^ 
was  based  on  a  statute  providing  for  ed.)  332,  holding  that  a  surety  on  a 
the  release  of  a  surety  when  the  neg-  note  given  by  the  purchaser  at  a  re- 
ligence  of  the  creditor  loses  or  dissi-  ceivei^s  sale  is  not  released  by  the 
pates  the  securities  held  by  him  against  receiver's  failure  to  reserve  a  lien  on 
the  debt) ;  Johnson  v.  Ivey,  4  Cold,  the  property  sold,  as  he  is  directed 
(Tenn.)  608,  94  Am.  Dec.  206;  Saun-  to  do  by  the  order  of  the  court,  when 
ders  V.  Lanier,  128  Tenn.  693,  164  the  surety  signs  an  apparently  un- 
S.  W.  780,  Ann.  Cas.  1915C  370  and  conditional  obligation,  and  fails  to  no- 
note,  tify  either  the  receiver  or  his  prin- 

Notes:  7  Am.  Dec.  603;  115  A.  S.  cipal  that  he  signs   on  condition   of 

R.  100;  37  L.R.A.(N.S.)  700,  706;  3  the  retention  of  such  lien. 

Ann.  Cas.  433 ;  Ann.  Cas.  1912D  116,  14.  Mingus  v.  Daugherty,  87  la.  66, 

117.  54  N.  W.  66,  43  A.  S.  R.  354.     See 

See  Haehnlen  v.  Com.,  13  Pa.  St.  also  Lichtenthaler  v.  Thompson,  13 
617,  53  Am.  Dec.  502,  wherein  the  Serg.  &  R.  (Pa.)  157,  15  Am.  Dec. 
principle  that  a  creditor  having  the  581.  As  respects  the  effect  of  a  re- 
means  of  satisfaction  in  his  hands,  by  quest  to  the  creditor  to  act,  see  supra, 
suffering  them  to  pass  into  the  posses-  par.  100. 

sion  of  the  principal,  releases  the  sure-  15.  Mingus  v.  Daugherty,  87  la.  56, 

ties   appears   to    have   been   held   in-  54  N.  W.  66,  43  A.  S.  R.  354. 
applicable  on  the  ground  that  the  right 
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passive  negligence  in  failing  promptly  to  realize  on  collateral  security 
does  not  discharge  the  surety.^*  It  is  one  thing  to  convert  the  securi- 
ties given  by  the  debtor  into  money  that  they  may  be  applied  to  satisfy 
the  debt  of  the  principal  debtor,  and  quite  another  to  preserve  such  se- 
curities that  they  may  be  made  so  available.  While  the  creditor  may 
be  relieved  from  the  former,  he  should  be  held  responsible  for  the  loss 
of  any  security  arising  from  his  wrongful  act,  either  of  omission  or 
commission.*'  A  creditor  is,  however,  only  responsible  for  the  fair 
value  of  the  security,  and  where  he  deals  with  it  in  a  reasonably  pru- 
dent way,  the  surety  will  not  be  discharged.**  Thus,  it  has  been  held 
that  if  the  maker  of  a  note  gives  a  chattel  mortgage  to  secure  its  pay- 
ment, the  fact  that  the  mortgagor  disposes  of  some  of  the  mortgaged 
•chattels,  and  the  mortgagee  takes  no  measures  to  recover  them,  does  not 
release  the  surety  on  the  note  if  the  mortgagee  had  no  right  to  the  pos- 
session of  the  mortgaged  chattels  under  the  terms  of  the  mortgage,  and 
he  did  no  act  to  release  his  lien  on  the  security.**^  Also,  it  has  been 
held,  where  a  creditor  holds  mortgage  security  which  is  swept  away 
by  the  foreclosure  of  an  older  mortgage,  that  the  surety  cannot 
complain,  although  the  creditor  makes  default  in  the  foreclosure, 
and  fails  to  notify  the  surety  thereof.*®  As  has  been  observed  in 
the  statement  of  the  general  rule,  a  loss  of  securities  by  the  fault  of 
the  creditor  releases  the  surety  only  to  the  extent  of  the  loss.  The 
amount  of  the  loss  depends  on  the  extent  of  the  lien,  and  the  value 
of  the  property  to  which  it  attached.* 

103.  Failure  of  Creditor  to  Record  Instrument. — ^Where  the  nature 
of  the  collateral  security  given  requires  something  to  be  done  at 
once,  by  the  creditor,  to  make  it  a  valid  security,  the  law  implies  an 
agreement  on  his  part  to  perform  that  act  without  which  the  security 
•will  be  invalid,  and  an  omission  to  do  this  is  such  gross  neglect  on 
the  part  of  the  creditor  toward  the  surety  as  will  operate  to  discharge 
the  surety,  at  least  to  the  extent  of  the  loss,  if  the  collateral  security 
is  thereby  lost  or  impaired.*,  Thus  it  is  quite  generally  agreed  that 
*vhere  colkieral  security  is  given  in  the  form  of  a  mortgage,  deed  of 
trust  or  similar  instrument,  and  the  statute  requires  it  to  be  filed  or 
recorded  in  order  to  make  it  valid  against  innocent  purchasers,  it  is 
the  duty  of  the  creditor  to  see  that  the  instrument  is  properly  filed 
or  recorded,  and  if  he  negligently  fails  to  act  the  surety  will  be 
discharged  to  the  extent  of  the  loss  thereby  occasioned.'    And  it  has 

16.  See  supra,  par.  99.  1.  Mingus  v.  Daughertv,  87  la.  56, 

17.  Note:  Ann.  Cas.  1912D  117.  54  N.  W.  66,  43  A.  S.  R.  354. 

18.  Note:  37  L.R.A.(N.S.)   716.  2.  Mingus  v.  Daugherty,  87  la.  56, 

19.  Thorn  v.  Pinkliam,  84  Me.  101,  54  N.  W.  66,  43  A.  S.  R.  354.     See 
24  Atl.  718,  30  A.  S.  R.  335.  preceding  paragraph. 

20.  Carver  v.  Steele,  116  Cal.  116,  3.  Notes:     37     L.R.A.(N.S.)     710; 
47  Pac.  1007,  58  A.  S.  R.  156.  Ann.  Cas.  1912D  117,  118;  Ann.  Caa, 

Note:  37  L.R.A.(N.S.)  710.  1915C  373. 
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even  been  held  that  such  negligence  on  the  part  of  the  creditor 
in  not  recording  a  mortgage  will  completely  discharge  the  surety.* 
On  the  other  hand  there  is  some  authority  to  the  effect  that  a  surety 
is  not  released  by  the  failure  of  the  creditor  to  'file  for  record  a  mort- 
gage held  as  collateral  security,^  and  of  course  the  rule  is  inapplicable 
where  the  instrument  constituting  the  security  is  invalid  or  not 
entitled  to  record.*  It  has,  moreover,  been  held  that  a  surety  on 
notes  given  for  the  purchase  money  is  not  discharged  by  a  failure, 
through  fraud  of  the  principal,  to  record  a  mortgage  ^iven  at  the 
time  of  a  conveyance,  whereby  intermediate  claims  acquired  pre- 
cedence.' 

Change  of  Parties  to  Obligation 

104.  Change  of  Principals. — The  rule  that  any  material  change 
in  the  obligation,  whether  prejudicial  to  the  surety  or  not,  will  dis- 
charge him  from  liability  has  been  very  generally  applied  by  the 
courts  in  cases  where  there  has  been  a  release  or  change  of  principals.* 
If  a  surety  engages  for  an  individual,  the  engagement  is  understood 
to  extend  to  the  acts  of  that  individual  alone,  and  will  not  continue 
if  he  takes  in  a  partner ;  in  other  words,  the  surety  for  a  single  indi- 
vidual is  not  liable  for  a  partnership  of  which  such  individual  is 
a  member.®  So  a  surety  who  guarantees  that  a  firm  composed  of 
particular  individuals  will  do  certain  acts  or  discharge  certain  duties 
cannot  be  held  liable  where  there  is  a  change  in  the  firm,  although 
the  firm  name  is  not  changed,  and  although  the  obligee  is  not  aware 
of  the  change.^®  As  the  surety's  liability  is  strictissimi  juris,  and 
cannot  be  extended  by  construction,*^  his  guaranty  to  a  partnership 
is  extinguished  if  any  partner  is  taken  into,  or  retires  from,  the 
partnership,  unless  it  appears  from  the  terms  of  the  instrument  that 
the  parties  intended  the  guaranty  to  be  a  continuing  one  without 
reference  to  the  composition  of  the  firm.**  A  party  may  be  induced 
to  become  surety  for  the  individuals  who  compose  a  firm  because  of 
his  confidence  in  their  integrity,  prudence,  accuracy,  and  ability  as 
business  men ;  but  he  cannot  be  presumed  to  have  intended  to  become 

4.  Atlanta  Nat.  Bank  v.  Douglass,  196,  12  S.  Ct.  435,  36  U.  S.  (L.  ed.) 

61  Ga.  205,  21  Am.   Rep.  234.  123;  Blair  v.  Perpetual  Ins.  Co.,  10 

Note:  Ann.  Cas.  1912D  118.  Mo.  559,  47  Am.  Dec.  129. 

6.  Note:  37  L.R.A.(N.S.)  710,  711.  Note:   10  L.R.A.(N.S.)    1160. 

6.  Note:  Ann.  Cas.  1915C  372,  373.  10.  Standard  Oil   Co.  v.  Arnestad, 

7.  Coombs  V.  Parker,  17  Ohio  289,  6  N.  D.  255,  69  N.  W.  197,  66  A.  S. 
49  Am.  Dec.  459.  R.  604,  34  L.R.A.  861. 

8.  Friendly  v.  Nat.  Surety  Co.,  46  11.  See  supra,  par.  28. 

Wash.    71,    89    Pac.    177,    10    L.R.A.  12.  Friendly  v.  National  Surety  Co., 

(N.S.)   1160  and  note.     See  also  su-  46  Wash.  71,  89  Pac.  177,  10  L.R.A. 

pra,  par.  53.  (N.S.)  1160  and  note. 

9.  Waterman  v.  Alden,   143  U.   S. 
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responsible  for  the  possession  of  such  qualities  by  some  third  person, 
who  may  be  afterwards  taken  into  the  firm  without  his  knowledge  or 
consent,  or  for  the  retention  of  such  qualities  to  the  same  degree  by 
the  firm  after  the  retirement  of  one  of  its  members.^'  This  prin- 
ciple has  been  applied  where  a  partnership  was  a  principal  to  the 
obligation,  and  it  was  diss^olved  by  the  death  of  a  member  of  the 
firm.**  On  similar  grounds  it  has  been  held  that  where  a  resigning 
administrator  under  the  orders  of  the  court  of  ordinary  ceased  to 
be  administrator,  and  was  discharged  from  further  liability  as  such 
and  a  new  bond  was  given  by  his  successor,  the  sureties  who  had 
signed  the  first  bond  of  the  administrators  were  also  discharged.** 
Many  courts  refuse  to  apply  the  rule  that  a  change  in  the  principals 
to  an  obligation  will  discharge  the  sureties  to  bonds  given  to  secure 
the  performance  of  building  contracts,  at  least  where  it  appears  that 
the  original  principals  to  the  obligation  made  the  contract  prior  to 
a  change,  even  though  the  material  contracted  for  was  delivered  after 
the  change.** 

105.  Addition  or  Catting  Away  of  Surety  from  Obligation. — A 
surety  on  a  note  or  other  obligation  is  discharged  from  liability  by 
the  addition  of  another  surety  without  his  consent,  though  before 
the  delivery  thereof,  if  the  payee  knew  that  the  addition  was  made 
without  his  consent.*'  Likewise,  it  has  been  held  that  cutting  off  the 
name  of  one  surety  without  the  consent  of  the  other  surety  is  such 
an  alteration  of  a  note  or  other  obligation  as  will  discharge  the  latter 
surety  from  liabilty  thereon.**  So,  where  a  surety  signs  a  bond  on 
condition  that  a  certain  other  solvent  surety  will  also  sign  it,  he  will 

13.  Standard  Oil  Co.  v.  Amestad,  to  and  accepted  and  approved  by  the 
6  N.  D.  255,  69  N.  W.  197,  66  A.  sheriff,  who  then  procured  and  accept- 
S.  R.  604,  34  L.R.A.  861.  ed  the  additional  signature  of  a  third 

14.  Note:  10  L.R.A.(N.S.)  1161.  person  as  surety,  it  was  held  that  the 

15.  Veach  v.  Kice,  131  U.  S.  293,  act  of  the  sheriff  in  inducing  and  ac> 
9  S.  Ct.  730,  33  U.  S.   (L.  ed.)   163.  cepting  the  signature,  and  the  act  of 

16.  Note:  10  Li.R.A.(N.S.)  1161,  the  third  person  in  signing,  were  to 
1162.  be  regarded  as  the  unauthorized  acts 

17.  Houck  v.  Graham,  106  Ind.  195,  of  strangers  to  the  contract,  and  the 
6  N.  E.  594,  55  Am.  Rep.  727;  Hall  liability  of  the  original  sureties  was 
V.  McHenry,  19  la.  521,  87  Am.  Dec,  not  affected  thereby.  Anderson  v. 
451;  Limestone  Bank  v.  Pcnick,  2  T.  Bellenger,  87  Ala.  334,  6  So.  82,  13 
B.  Mon.  (Ky.)  98,  15  Am.  Dec.  136.  A.  S.  R.  46,  4  L.R.A.  68  and  note. 

Notes:  44  Am.  Rep.  191;  90  A.  S.  18.  Rogers  v.  The  Marshall,  1  Wall. 

R.  202,  203.  644,  17  U.  S.  (L.  ed.)  714;  Smith  v. 

See  Bills  and  Notes,  vol.  3,  p.  1113  United  States,  2  Wall.  219.  17  U.  S. 

et  seq.     See  also  generally,  Altera-  (L.  ed.)    788;  Hall  v.  McHenry,   19 

TiON  OP  iNSTRrMENTS,  vol.  1,  pp.  967,  la.  521,  87  Am.  Dec.  451;   State  v. 

973.  McGonigle,  101  Mo.   353,  13   S.   W. 

Where,  however,  a  statutory  claim  758,  20  A.  S.  R.  609  and  note,  8  L.R.A« 

bond,  having  been  signed  by  two  sure-  735. 
ties  and  their  principal,  was  delivered 
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be  released,  if,  without  his  consent,  after  the  bond  is  complete,  but 
before  its  approval,  such  other  suiety  is  released  by  the  principal; 
and  the  same  result  will  follow,  where  the  release  of  such  cosurety 
results  by  operation  of  law  from  the  act  of  the  principal  in  erasing 
the  names  of  other  sureties  who  have  previously  signed.*'  But  the 
erasure  of  a  surety's  name  and  the  substitution  of  another  before 
delivery  will  not  avoid  it,  if  it  is  otherwise  regular  on  its  face,  and  the 
alteration  has  been  so  carefully  done  that  it  cannot  be  detected  with- 
out a  close  examination.-®  Also  it  has  been  held  that  one  who  signs 
an  official  bond  as  surety  at  the  request  of  the  principal,  thereby, 
qua  the  obligee,  gives  him  implied  authority  to  procure  addition^ 
sureties  to  make  the  bond  satisfactory  to  the  obligee,  and  it  makes  no 
difference  when  the  additional  sureties  are  obtained.*  The  distinction 
as  respects  the  liability  of  the  surety  between  the  cases  here  discussed 
and  those  where  there  has  been  a  release  of  one  of  several  sureties  ^ 
is  the  distinction  in  principle  between  the  mere  release  of  a  surety 
and  a  change  in  the  obligation.  Where  the  agreement  to  which  the 
surety  acceded  has  been  changed,  his  obligation  is  annihilated  and 
gone,  and  there  is  no  power,  either  in  courts  of  law  or  in  equity,  to 
revive  it  against  him,  or  to  make  him  a  party  to  the  substituted  agree- 
ment concluded  between  the  principal  parties;  and  in  such  case,  his 
entire  discharge  necessarily  ensues.  But  where  no  such  change  ha? 
been  made,  and  he  remains  bound  to  his  original  stipulations,  and 
has  been  injured  by  the  act  of  the  creditor  only  in  respect  to  the 
means  of  satisfying  the  debt,  or  of  reimbursing  himself  after  making 
payment,  he  is  entitled  to  have  deducted  from  the  debt  an  amount 
equal  to  his  injury,  and  no  more.'  It  has  been  held,  however,  that 
the  addition  of  another  security  to  an  obligation,  which  was  executed 
for  the  express  purpose  of  borrowing  money,  before  its  delivery  to 
the  payee,  even  when  done  without  the  assent  of  sureties  previously 
bound  thereon,  does  not  render  such  instrument  void  as  to  them,  as 
the  addition  of  another  surety  does  not  increase  the  liability  of  those 
already  bound,  and  it  can  be  reasonably  presumed  that  the  prin- 
cipal in  such  an  obligation  had  implied  authority  from  the  surety 
previously  bound  to  consent  to  or  secure  such  additional  name,  when 
necessary  to  effect  the  object  for  which  the  obligation  was  executed.* 

19.  State  V.  Allen,  69  Miss.  508,  10   345.    See  Public  Officers. 
So.  473,  30  A.  S.  R.  563.    See  supra,       2.  See  supra,   par.   96, 

par.  95.  3.  Note:  Ann.  Gas.  1917B  1189. 

20.  King  County  v.  Ferry,  5  Wash.  4.  Brey  v.  Hagan,  110  Ky.  566,  62 
536,  32  Pac.  538,  34  A.  S.  R.  880,  S.  W.  1,  96  A.  S.  R.  464;  Ward  v. 
19  L.R.A.  500.  Hackett,  30  Minn.  150,  14  N.  W.  578, 

1.  Lewiston  v.  Gagne,  89  Me.  395,   44  Am.  Rep.  187  and  note.    See  Bills 
36  Atl.  629,  56  A.  S.  R.  432;  Keith    and  Notes,  vol.  3,  p.  1116. 
V.  Goodwin,  31  Vt.  268,  73  Am.  Dec. 
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106.  Substitution  of  New  Bond. — The  obligee  in  a  bond  given  for 
his  indemnification  solely  may  of  course  accept  a  new  bond  as  a 
fjubstitute  and  thereby  discharge  the  sureties  on  the  old  bond.*  A 
new  bond,  however,  given  for  the  faithful  performance  of  the  prin- 
cipal's duties  is  not  necessarily  a  substitute  for  and  an  extinguish- 
ment of  the  earlier  bond  so  as  to  release  the  sureties  on  the  latter 
from  liability  for  defaults  occurring  after  the  giving  of  the  new  bond, 
but  is  generally  considered  a  cumulative  or  additional  bond.®  The 
rule  that  the  new  bond  is  additional  or  cumulative  merely  is  especially 
applicable  where  the  new  bond  is  taken  by  authority  of  law  for  the 
purpose  of  strengthening  the  existing  security.''  It  has  also  been  laid 
down  as  a  general  rule  that  the  giving  of  new  sureties  by  an  officer 
for  the  performance  of  his  official  duties  does  not  discharge  his  sureties 
from  future  responsibility  for  his  acts  unless  the  law  which  requires 
the  taking  of  new  sureties  declares  in  terms  or  by  just  construction 
that  they  shall  be  so  discharged.®  It  has  been  held  that  a  probate 
court  has  no  inherent  power  to  accept  from  an  administrator  or 
executor  a*  new  bond  and  discharge  from  liability  the  sureties  on  the 
old  bond.  But  there  is  nothing  to  prevent  the*  court,  when  a  surety 
applies  for  relief  from  continuing  liability  on  an  administration  bond, 
from  requiring  a  new  security,  which  as  between  the  sureties  them- 
selves shall  be  the  primary  one,  leaving  the  former  only  collateral.* 
In  many  instances  the  statutes  provide,  with  regard  to  officers  and 
fiduciaries,  for  the  giving  of  new  bonds  and  the  discharge  of  the 
sureties  on  the  old  bond  from  liability  for  defaults  on  the  part  of  the 
principal.  And  under  some  statutes  the  giving  of  a  new  bond  as 
therein  provided  for  has  been  held  by  implication  to  operate  as  a  dis- 
charge of  the  sureties  on  the  old  bond.^®    But  in  order  that  a  new 

5.  Veach  v.  Rice,  131  U.  S.  293,  9  between  different  sets  of  sureties  who 
S.  Ct.  730,  33  U.  S.  (L.  ed.)  163.         undertake   to  secure   the  same   debt. 

Note:  19  Ann.  Cas.  418.  although  in  different  stages  of  legal 

6.  Allen  v.  State,  61  Ind.  268,  28  proceedings,  the  primary  liability  rests 
Am.  Rep.  673;  Gilbert  v.  Bo&rd  of  on  the  last  set.  CuUiford  v.  Walser, 
Education.  45  Kan.  31,  25  Pac.  226,  158  N.  Y.  65,  52  N.  E.  648,  70  A.. 
23  A.  S.  R.  700  and  note;  Abshire  v.  S.  R,  437  and  note. 

Rowe,  112  Ky.  545,  66  S.  W.  394,  99  See  infra,  par.  172. 

A.  S.  R.  302,  66  L.R.A.  936;  Baum  7.  United     States    v.     Nicholl,    12 

V.   Lynn,  72  Miss.  932,  18   So.  428,  Wheat.  505,  6  U.  S.  (L.  ed.)  709. 

30  L.R.A.  441;  Poole  v.   Cox,  31  N.  Note:  19  Ann.  Cas.  418. 

C.   69,   49   Am.   Dec.  410   and  note;  8.  Note:    19   Ann.   Cas.   419.     See 

Jones  V.  Hays,  38  N.  C.  502,  44  Am.  Public  Officers. 

Dec.  78;  Jones  v.  Blanton,  41  N.  C.  9.  Glenn  v.  Wallace,  4  Strob.  Eq. 

115,   51   Am.   Dec.   415;    Tremper  v.  (S.  C.)   149,  53  Am.  Dec.  657. 

Hemphill,  8  Leigh  (Va.)  623,  31  Am.  Note:  19  Ann.  Cas.  419. 

Dec.  673.  10.  Note:   19  Ann.   Cas.   419,  420. 

Notes:   28  A.   S.  R.  692;  4  Ann.  In  Veach  v.  Rice,  131  U.  S.  293, 

Cas.  345.  9  S.  Ct.  730,  33  U.  S.   (L.  ed.)   163, 

It  has  been  held,  however,  that  as  it  was  held  under  the  Georgia  statute 
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bond  provided  for  by  statute  shall  operate  as  a  discharge  of  the  sure- 
ties on  the  old  bond  from  further  liability  for  the  acts  of  the  prin- 
cipal, the  provisions  of  the  statute  must  be  complied  with  strictly.^* 
Also,  under  statutes  providing  for  the  discharge  of  sureties  on  the 
giving  of  a  new  bond  the  discharge  is,  as  a  general  rule,  only  for 
subsequent  defaults  of  the  principal,  and  does  not  release  them  from 
liability  for  past  defaults,**  although  under  some  statutes,  the  giving 
of  the  new  bond  discharges  the  sureties  on  the  old  bond  from  all 
liability  for  both  past  and  future  defaults  on  the  part  of  their  prin- 
cipal.*' 

Maitera  Affecting  Existence  or  Character  of  Principals  Obligation 

107.  Release  or  Discharge  of  Principal. — That  an  unqualified  re- 
lease of  a  principal  debtor  will  be  a  discharge  also  of  the  surety  is 
very  generally  admitted.**  Also,  it  has  been  held,  the  sureties  on  a 
bond  are  discharged  by  the  discharge  of  one  of  two  principals  by  the  ' 
voluntary  act  of  the  creditor,  where  the  undertaking  of  the  sureties 
was  in  the  joint  behalf  of  both  principals.**^  Likewise,  a  voluntary 
release  of  the  estate  of  the  principal  debtor  has  the  effect  of  releasing 
his  surety  from  personal  liability,**  and  in  general,  it  may  be  said 
that  a  surety  may  set  up  in  defense  to  an  action  against  him  any 
matter  or  any  act  of  the  creditor  that  operates  as  a  discharge  of  the 
principal  from  liability.*'  It  is  to  be  remembered,  however,  that 
where  persons  are  joined  in  a  joint  bond  the  absolute  release  of  one  is 

providing,  where  there  is  more  than  son  v.  Gibson,  81  Ga.  802,  10  S.  E.  9, 

one  administrator  and  one  resigns,  for  12  A.  S.  R.  356;  Michener  v.  Spring- 

an  accounting  by  him  to  his  coadminis-  field  Engine,  etc.,  Co.,  142  Ind.  130, 

trator  and  the  giving  of  a  new  bond  40  N.  E.  679,  31  L.R.A.  69 ;  Malanaphy 

by  the  latter,  that  the  latter  bond  was  v.  Fuller,  etc.,  Mfg.  Co.,  126  la.  719, 

for  a  new  and  different  undertaking  101  N.  W.  640,  106  A.   S.  R.  332; 

on  the  part  of  the  remaining  adminis-  McShane   v.   Howard   Bank,   73   Md. 

trator,   and   that   his   sureties  on  the  135.  20  Atl.  776,  10  L.R.A.  552. 
old  bond  were  discharged  from  liabil-       Note:  28  A.  S.  R.  692. 
ity  for  a  subsequent  devastavit,  though       See  Bills  akd  Notes,  vol.  3,  pp. 

the  statute  was  silent  as  to  the  effect  1278,  1279. 

the  new  bond  should  have  upon  the       16.  Harris     v.     Taylor,     3     Sneed 

old.  (Tenn.)   536,  67  Am.  Dec.  576. 

11.  Taylor  v.  Taylor,  6C  W.  Va.  238,  16.  Siebert  v.  Quesnel,  65  Minn.  107, 
66  S.  E.  690,  19  Ann.  Cas.  414  and  67  N.  W.  803,  60  A.  S.  R.  441  and 
note.  note.     As  respects  the  effect  of  the 

12.  Matthews  v.  Mauldin,  142  Ala.  failure  of  a  surety  to  present  a  claim 
434,  38  So.  849,  4  Ann.  Cas.  344  and  against  the  estate  of  the  principal 
note.  debtor,  see  supra,  par.  84.  • 

13.  Note :  19  Ann.  Cas.  421,  422.  17.  Lamb  v.  Wahlenmaier,  144  Cal. 

14.  Rockville  NaK  Bank  v  Holt,  58  91,  77  Pac.  765,  103  A.  S.  R.  66; 
Conn.  526,  20  Atl.  669,  18  A.  S.  R.  Grommes  v.  St.  Paul  Trust  Co.,  147 
293;  Eising  v.  Andrews,  66  Conn.  58,  111.  634,  35  N.  E.  820.  37  A.  S.  R. 
33  Atl.  585,  50  A.  S.  R.  75;  Patter-  248.     See  infra,  par.  118. 
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a  release  of  all,  independently  of  the  special  doctrine  applicable  to  sure- 
ties.*^ Where  a  creditor  actually  releases  a  debtor,  there  cannot 
ordinarily  be  any  effectual  reservation  of  remedies  against  the  surety. 
However,  language  importing  an  absolute  release  may,  if  such  an 
intention  appears,  he  construed  as  a  covenant  not  to  sue,  leaving  the 
debtor  open  to  claims  of  relief  at  the  instance  of  his  sureties,  and 
the  express  reservation  of  the  rights  of  the  surety  may  be  a  reason 
for  adopting  this  latter  construction.^*  A  judgment  which  is  res 
judicata  and  a  bar  so  as  to  release  a  principal  from  obligation  also 
releases  his  sureties.*®  It  appears  that  a  surety  will  be  discharged, 
even  after  judgment  against  him,  by  the  discharge  of  the  principal 
because  of  matters  inherent  in  the  transaction.^  But  while  the  rule 
is  that  the  extinguishment  of  the  direct  engagement  of  the  principal, 
no  matter  how  accomplished,  extinguishes  the  collateral  liability  of 
the  surety,  there  are  exceptions  thereto.  For  instance,  the  discharge 
of  the  principal  by  an  act  of  the  law  in  which  the  creditor  does  not 
participate  will  not  release  the  surety,*  as,  for  example,  in  the  case  of 
a  discharge  of  the  principal  in  bankruptcy,  or  under  insolvent  laws,* 
or  on  account  of  infancy,  coverture  or  non  compos  mentis.*  It  has 
also  been  stated  generally  that  while  it  is  a  recognized  doctrine  of  the 
law  of  surety  that  whatever  discharges  the  principal  also  discharges 
the  surety,  this  rule  does  not  apply  where  the  surety  binds  himself 
knowing  he  has  no  remedy  over  against  his  principal.*  A  surety 
against  whom  a  default  judgment  is  taken,  after  which  the  principal's 
liability  is  discharged  for  failure  of  consideration,  may  file  a  bill  to 
review  the  judgment  against  him  for  newly  discovered  matter,  without 
disturbing  that  in  favor  of  his  principal.®  And  generally,  the  release 
of  a  surety  by  the  release  of  the  principal  debtor  is  new  matter,  and 
must  be  pleaded  as  such.  And  the  omission  will  not  be  supplied  by  the 
course  of  the  parties  at  thfe  trial,  unless  such  course  appears  clearly 
and  beyond  all  controversy.' 

108.  Discharge  of  Principal  in  Bankruptcy. — The  general  rule  is 
that  the  obligation  of  the  surety  becomes  extinct  by  the  extinction 
of  the  obligation  of  the  principal  debtor,  and  ordinarily  a  security, 

18.  Notes:  1  Eng.  Rul.   Cas.   172;    31  L.R.A.  59;  Whereatt  v.  Ellis,  103 
21  Enp.  Rul.  Cas.  660,  661.  Wis.  348,  79  N.  W.  416,  74  A.  S.  R. 

19.  Note:   21  Eng.  Rul.   Cas.   660.    865. 

See  supra,  par.  78.  3.  See  next  succeeding  paragraph. 

20.  Lamb  v.  Wahlenmaier,  144  Cal.       4.  See   supra,  par.   44. 

91,  77  Pac.   765,  103  A.   S.   R.  66;  6.  Patterson  v.  Gibson,  81  Ga.  802, 

Gill  V.  Morris,  11  Ileisk.  (Tenn.)  614,  10  S.  E.  9,  12  A.  S.  R.  356. 

27  Am.  Rep.  744.  6.  Michener  v.   Spring^eld  Engine, 

1.  Michcn(>r  v.    Springfield   Engine,  etc.,  Co.,  142  Ind.  130,  40  N.  E.  679, 
etc.,  Co.,  142  Ind.  130,  40  N.  E.  679,  31  L.R.A.  59.         ' 

31  L.R.A.  59.  7.  Bull  v.  Coe,  77  Cal.  54,  18  Pac 

2.  Michener  v.   Springfield  Engine,   808,  11  A.  S.  R.  235. 
etc.,  Co.,  142  Ind.  130,  40  K  E.  679, 
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as  a  mortgage,  given  to  secure  the  payment  of  a  debt,  and  having  in 
it  no  promise  to  pay  such  debt,  becomes  ineffectual,  and  is  barred 
when  the  debt  is  barred  or  in  any  way  discharged.®  These  general 
rules  apply  where  the  discharge  of  the  principal  debt  and  debtor  is 
by  some  act  or  neglect  of  the  creditor,  but  not  when  the  extinction  of 
the  obligation  of  the  principal  arises  from  causes  which  originate  in 
tlie  law,  as  in  bankruptcy.*  Section  16  of  the  federal  Bankruptcy  Act 
of  July  1, 1898  (30  Stat.  L.  350,  1  Fed.  St.  Ann.  578),  provides  that 
"the  liability  of  a  person  who  is  a  codebtor  with,  or  guarantor  or  in 
any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt."  Former  federal  bankruptcy  acts  also 
provided  substantially  that  the  discharge  of  a  bankrupt  should  not 
discharge  any  person  liable  for  the  same  debt  for  or  with  the  bank- 
rupt, as  surety.^®  It  has  been  said,  however,  that  the  sections  of  the 
bankruptcy  law  on  the  subject  of  sureties  are  only  in  furtherance  and 
declaratory  of  what  would  have  been  true  had  those  sections  not 
been  put  in  the  act.^^  In  determining  whether  a  surety  in  a  bond 
given  in  a  proceeding  at  law  is  released  by  the  discharge  in  bank- 
ruptcy of  his  principal,  it  is  as  a  nile  necessary  to  consider  the  nature 
of  the  liability  assumed  by  the  surety.  If  this  liability  is  not  con- 
tingent on  a  judgment  in  the  first  instance  against  the  principal,  it 
is  not  affected  by  the  discharge  of  the  latter;  but  where  a  judgment 
against  the  principal  is  necessary  in  order  to  fix  the  liability  of  his 
surety,  if  the  discharge  in  bankruptcy  is  a  bar  to  the  rendering  of  a 
judgment  against  him  in  the  proceeding  in  which  the  bond  was 
given,  generally  no  judgment  can  be  rendered  against  his  sureties.^^ 
This  doctrine  has  been  applied  to  liability  on  bonds  in  attachment 
proceedings,**  appeal  bonds  in  attachments  suits,**  and  other  appeal 
bonds,^®  garnishment  bonds,^®  replevin  bonds,*^  bail  or  similar  bonds 

8.  Post  V.  Losey,  111  Ind.  74,  12  14.  Brown,  etc.,  Coal  Co.  v.  Ante- 
N.  E.  121,  60  Am.  Rep.  677.  See  pre-  zak,  164  Mich.  110,  128  N.  W.  774, 
ceding  paragraph.  130  N.  W.  305,  Ann.  Cas.  1912B  778 

9.  Johnson    v.    Planters*    Bank,    4  and  note  (surety  not  released). 
Smedes  &  M.  (Miss.)  165,  43  Am.  Dec.  16.  Notes:  14  L.R.A.(N.S.)  511;  15 
480.  Ann.  Cas.  954,  955;  Ann.  Cas.  1912B 

Notes:  73  Am.  Dec.  297;  38  A.  S.  782.     See  also  Whereatt  v.  Ellis,  103 

R.  711.  Wis.  348,  79  N.  W.  416,  74  A.  S.  ii. 

10.  Notes:  14  L.R.A.(N.S.)  607,  865,  holding  tliat  the  sureties  in  an 
508;  28  L.R.A.(N.S.)  234.  See  also  appeal  bond  are  liable  for  the  judg- 
Bankruptcy,  vol.  3,  p.  341.  ment  finally  recovered  in  the  action, 

11.  Post  V.  Losey,  111  Ind.  74,  12  although  the  principal  has  been 
N.  E.  121,  60  Am.  Rep.  677,  discharged   from  his  liabilities   under 

12.  Notes:    38    A.    S.    R.    711;    14  insolvent  laws. 
L.R.A.(N.S.)   507  et  seq.;  28  L.R.A.  16.  Note:  15  Ann.   Cas.  958. 
(N.S.)  234  et  seq.;  15  Ann.  Cas.  956;  17.  Wolf  v.   Stix,  99  U.   S.  1,  25 
Ann.  Cas.  1912B  781,  782.  U.   S.    (L.  ed.)    309    (surety  not  re- 

13.  See   Bankbuptcy,   vol.   3,   pp.  leased). 

341,  342.  Note:  15  Ann.  CaB.  958. 
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in  cases  of  civil  arrest  or  imprisonment/®  injunction  bonds,^*  bonds 
for  the  unconditional  payment  of  money ,*^  fidelity  bonds,  and  other 
bonds  of  a  miscellaneous  character.^  Although  the  rule  appears 
to  be  that  where  the  liability  of  a  surety  on  an  attachment  bond 
has  become  fixed  by  judgment  against  his  principal  in  the  attach- 
ment proceedings  prior  to  the  latter's  discharge  in  bankruptcy,  such 
discharge  does  not  discharge  the  surety,^  it  has  been  held  that  a 
judgment  rendered  by  consent  against  the  syndic  in  insolvency  pro- 
ceedings is  not  such  a  judgment  as  is  contemplated  by  the  parties 
to  the  bond.*  Of  course,  if  the  debt  of  an  attachment  debtor  is  not 
discharged  by  his  discharge  in  insolvency,  the  sureties  on  an  attach- 
ment bond  given  by  a  third  person  on  behalf  of  the  debtor  are  not 
discharged.*  Moreover,  in  many  recent  cases  it  has  been  held  that 
where  a  bond  is  given  to  dissolve  an  attachment  issued  more  than 
four  months  before  the  commencement  of  proceedings  in  bankruptcy, 
there  is  nothing  in  the  Bankruptcy  Act  to  prevent  a  state  court  from 
rendering  a  qualified  judgment,  with  a  stay  of  execution  against 
the  principal  so  that  the  plaintiff  may  proceed  "against  the  surety  on 
the  attachment  bond.^  In  applying  the  general  doctrine  announced 
in  this  paragraph  to  jail  bonds,  it  is  held  that,  if  the  liability  on 
such  a  bond  becomes  fixed  by  a  breach  thereof  before  the  bankruptcy 
of  the  principal,  his  subsequent  discharge  in  bankruptcy  will  not 

18.  Simms  v.  Slacum,  3  Cranch  act,  is  equivalent  to  a  discharge  in 
300,  2  U.  S.  (L.  ed.)  446;  Beers  v.  bankruptcy.  15  Ann.  Cas.  959  note. 
PIaug:hton,  9  Pet.  329,  9  U.  S.  (L.  Nor  are  sureties  on  a  bond  for  the 
ed.)  145;  Almon  Fogg  Co.  v.  Bart-  unconditional  payment  of  money  re- 
lett,  106  Me.  122,  75  Atl.  380,  138  leased  by  the  discharge  in  insolvency 
A.  S.  R.  338;  Bryant  v.  Kinyon,  127  of  the  principal  where  the  sureties 
Mich.  152,  86  N.  W.  531,  53  L.R.A.  hold  in  their  hands  a  complete  indem- 
801.  nity  against  the  bond.     15  Ann.  Cas. 

Note:  15  Ann.  Cas.  959,  959  note. 

See  Bankruptcy,  vol.  3,  p.  342.  Nor  are  the  sureties  on  such  a  bond 

19.  Stull  V.  Beddeo,  78  Neb.  114,  released  by  the  discharge  in  insolvency 
110  N.  W.  861,  15  Ann.  Cas.  950,  of  their  principal  €rom  imprisonment 
14  L.R.A.(N.S.)  507,  holding  that  a  for  debt  and  not  from  the  debt  itself, 
surety  on  an  injunction  bond,  given  U.  S.  v.  Stansbury,  1  Pet.  573,  7  U.  S. 
in  a  suit  brought  to  restrain  the  en-  (L.  ed.)  267. 

foroement  of  a  judgment,  is  not  re-       1.  Note:  15  Ann.  Cas.  959,  960. 
leased  from  liability  thereon   by  the       2.  Note:  15  Ann.  Cas.  957. 
discharge   of  his   principal   in   bank-       3.  Keves  v.  Shannon,  8  Rob.  (La.) 

ruptcy.  172,  41  Am.  Dec.  299. 

20.  A  surety  on  a  bond  for  the  un-  4.  Note:  15  Ann.  Cas.  957,  958. 
conditional  payment  of  money  is  not  5.  Hill  v.  Harding,  107  U.  S.  631, 
discharged  by  a  resolution  of  creditors  2  S.  Ct.  404,  27  U.  S.  (L.  ed.)  493. 
discharging  the  principal  under  a  liqui-  Notes:  14  L.R.A.(N.S.)  508  et  seq; 
dation  of  his  affairs  by  arrangement  28  L.R.A.(N.S.)  234,  235;  Ann.  Cas. 
under   the   English   Bankruptcy   Act,  1912B  78L 

which  resolution,  by  the  terms  of  the 
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release  the  sureties.  It  has  also  been  held  that,  if  the  breach  occurs 
after  the  discharge,  the  surety  will  not  be  released.  The  latter  propo- 
sition, however,  seems  to  be  opposed  to  the  weight  of  authority,  as 
it  is  generally  held  that  a  defendant  who  has  given  bonds  for  jail 
limits,  and  is  thereafter  discharged  in  bankruptcy,  is  thereby  released 
from  further  liability  under  the  bond,  and  his  surety  is  exonerated 
by  operation  of  law,  if  the  debt  upon  which  the  bond  is  given  is 
discharged.* 

109.  Change  in  Principars  Power  or  Duties  Generally. — In  accord- 
ance with  the  general  rule  that  any  agreement  between  the  principal 
and  the  party  secured,  essentially  varying  the  terms  of  the  contract 
by  which  the  surety  is  bound,  without  the  consent  of  the  surety, 
will  release  him  from  responsibility,'  it  has  been  held  that  if  the 
duties  which  the  principal  is  to  perform  are  varied  by  agreement 
between  the  principal  and  obligee  after  the  surety  for  the  conduct 
of  the  principal  has  become  bound,  such  surety  will  generally  be 
thereby  discharged.  Any  dealings  between  the  principal  and  obligee 
amounting  to  a  departure  from  the  contract  by  which  the  surety  is 
bound,  and  materially  varying  or  enlarging  his  liabilities  without 
his  consent,  will  generally  operate  to  discharge  him.®  The  same 
result  will  follow,  as  a  general  thing,  where  the  principal  acts  in 
another  office  or  capacity  from  that  designated  in  the  contract  of 
suretyship,  or  where  his  responsibilities  in  the  same  office  are  in- 
creased.' It  has  accordingly  been  held  that  the  sureties  on  the  bond 
of  a  trustee  under  an  agreement  that  he  shall  sell  and  convert  lands 
with  authority  to  make  public  or  private  sale  for  cash  or  on  credit 
as  he  may  deem  best,  except  that  the  consent  of  four  persons  is 
required  to  a  private  sale,  are  released  by  a  subsequent  agreement 
by  which  the  trustee  can  make  no  public  sale  for  a  year,  and  no 
private  sale  at  any  time  without  the  consent  of  seven  persons.*®  Like- 
wise, if,  under  a  contract  of  employment,  the  employee  agrees  to  act 
as  salesman  and  report  each  week,  upon  blanks  to  be  furnished,  the 
full  amount  of  all  business  transacted  by  him,  a  surety  on  his  bond 
to  tlie  effect  that  he  will  faithfully  perform  his  duties  is  released 
by  the  fact  that  the  employer  relieves  the  salesman  from  the  duty 
of  making  weekly  reports.**  So  in  general,  it  may  be  stated  that 
any  dealings  between  a  principal  and  his  agent,  which  amount  to 
a  departure  from  the  contract  by  which  a  surety  for  the  latter  is 
bound,  and  which,  by   any  possibility,  might  materially  vary  or 

6.  Note:  14  L.R.A.(N.S.)  511,  512.  129,   43   N.   E.   826,  32  L.R.A.   555. 

7.  See  supra,  par.  53.  11.  Singer  Mfg.  Co.  v.  Boyette,  74 

8.  McCartney  v.  Ridgway,  160  HI.  Ark.  600,  86  S.  W.  673,  109  A.  S.  R. 
129,   43   N.   E.   826,   32   L.R.A.   555.  104;  Fidelity  Mut.  L.  Ass'n  v.  Dewej-, 

9.  See  next  succeeding  paragraph.  83  Minn.  389,  86  N.  W.  423,  54  L.R.A. 
See  Banks,  vol.  3,  p.  487  et  seq.  945. 

10.  McCartney  v.  Ridgway,  160  111. 
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enlarge  the  surety's  liability,  operate  to  discharge  him ;  and  it  is  no 
answer  to  say  that  he  was  not  in  fact  prejudiced. ^^ 

110.  Fidelity  Bond  as  Affected  by  Change  in  Principal's  Duties. — 
It  is  generally  held  that  permitting  or  requiring  an  employee,  agent 
or  public  officer  to  perform  other  duties  in  addition  to  those  in  respect 
of  which  the  security  is  given  will  not.  discharge  a  surety  if  the 
additional  duties  are  not  such  as  to  prevent  or  hinder  the  faithful 
performance  by  the  principal  of  those  for  which  the  bond  was  given.^* 
So,  it  has  been  held  that  merely  increasing  the  duties  of  an  employee, 
agent,  or  officer,  without  changing  their  nature,  will  not  release  the 
sureties,^*  as  where  a  railway  station  was  changed  from  second  to 
first  class,  which  increased  the  responsibility  of  the  agent,  because 
of  the  increased  amount  of  freight  paid  there,  but  did  not  change 
the  nature  of  his  duties.^*  Similarly,  it  has  been  held  that  the  fact 
that  a  bank  cashier,  after  giving  a  bond  as  such,  assumes  to  keep 
the  individual  ledger  of  the  bank  without  notice  to  his  sureties  of 
such  additional  duty,  is  not  such  a  change  or  modification  of  his 
duties  as  cashier  as  will  of  itself  discharge  such  sureties  from  their 
undertaking  for  his  faithful  performance  of  his  official  duties  as 
cashier.^*  The  contrary  has  been  held,  however.^'  Thus  where  a 
ticket  agent  of  one  of  two  stations  in  a  city  was  placed  in  charge  of  both 
stations,  which  were  consolidated,  it  was  held  that  the  sureties  were 
released.^®  Also,  as  a  rule  it  seems  that  a  change  in  the  duties 
of  an  employee  or  agent,  as  distinguished  from  a  mere  increase  of 

12.  Fidelity  Mut.  L.  Asa'n  v.  Dewey,  108  S.  W.  827,  122  A.  S.  R.  41 ; 
83  Minn.  389,  86  N.  W.  423,  54  L.R.A.  People  v.  Vilas,  36  N.  Y.  459,  93 
945.  Am.  Dec.  520  and  note. 

13.  Gaussen  v.  United  States,  97  15.  Strawbridg^e  v.  Baltimore,  etc., 
U.  S.  584,  24  U.  S.  (L.  ed.)  1009;  B.  Co.,  14  Md.  360,  74  Am.  Dec.  541. 
Saint  V.  Wheeler,  etc.,  Mfg.  Co.,  95  16.  Shackamaxon  Bank  v.  Yard, 
Ala.  362,  10  So.  539,  36  A.  S.  R.  150  Pa.  St.  351,  24  Atl.  635,  30  A. 
210;  Gamett  v.  Cynthiana  Farmers'  S.  R.  807.  See  Banks,  vol.  3,  p.  488. 
Nat.  Bank,  91  Ky.  614,  16  S.  W.  709,  17.  Note:  28  L.R.A. (N.S.)  464. 

34  A.  S.  R.  246;  Home  Sav.  Bank  v.  18.  Mumford  v.  Memphis,  etc.,  Co., 

Traube,  75  Mo.  199,  42  Am.  Rep.  402  2  Lea  (Tenn.)  393,  31  Am.  Rep.  616. 

and  note;  New  York  v.  Kelly,  98  N.  In  the  above  case  it  was  said  that  **any 

Y.  467,  50  Am.   Rep.   699 ;   Shacka-  material  change  in  the  character  of  the 

maxon  Bank  v.  Yard,  150  Pa.  St.  351,  business  increasing  the  responsibility 

24  Atl.  635,  30  A.  S.  R.  807;  Spokane  of  the  agent  above  that  which  was 

County   V.    Allen,    9    Wash.    229,    37  fairly    contemplated    bv    the    sureties 

Pac.  428,  43  A.  S.  R.  830  and  note;  must  on  sound  principle  release  them 

Snyder  v.  State,  5  Wyo.  318,  40  Pac.  from   obligation   of   the  contract  en- 

44i,  63  A.  S.  R.  60  and  note.  tered  into  to  indemnify  only  against 

Notes:  93  Am.  Dec.  527;  6  A.  S.  the  legitimate  risks  and  responsibilit:/ 

R.  458;  91  A.  S.  R.  505  et  seq.;  28  of  the  position  to  which  the  agent  was 

L.R.A. (N.S.)   463,  464.  appointed,  and  not  the  added  respon- 

See  Banks,  vol.  3,  pp.  488,  489;  sibility  of  the  sales  of  another  office. 

Public  Officers.  then  filled  by  another  agent." 

14.  PoweU  V.  Fowler,  85  Ark.  451, 
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responsibility  under  the  same  duties,  or  an  addition  of  other  duties, 
will  discharge  his  sureties.^*  Where  a  bond  was  given,  conditioned 
for  the  faithful  performance  of  the  duties  of  the  office  of  collector 
of  taxes  for  a  prescribed  number  of  townships,  and  the  instrument 
of  the  appointment,  referred  to  in  the  bond,  was  afterwards  altered, 
so  as  to  extend  to  another  township,  without  the  consent  of  the  sure- 
ties, it  was  held  that  the  surety  was  discharged  from  his  responsi- 
bility for  money  subsequently  collected  by  his  principal.-^  The 
change  of  the  state  in  which  a  solicitor  is  to  work,  after  the  execution 
of  a  bond  conditioned  for  the  faithful  performance  of  his  duties, 
will  not,  however,  although  it  enlarges  his  responsibilities,  release 
the  surety,  where  the  bond  provides  that  it  shall  not  be  annulled 
or  revoked  without  the  consent  of  the  obligee,  but  shall  remain  in 
force,  whether  under  the  agent's  existing  appointment  or  any  future 
one,  and  the  agency  contract  provides  that  the  agent  shall  have  author- 
ity in  the  origind  state,  and  shall  give  a  satisfactory  bond  which 
shall  hold  good  "under  this  or  any  future  agreement."  ^  So,  in 
general,  sureties  are  not  released  by  the  imposing  of  additional  duties 
on  their  principal,  when  the  bond  stipulates  that  the  principal  is 
employed  for  the  transaction  of  such  business  as  the  obligees  in 
the  bond  may  intrust  to  him,  and  that  he  will  faithfully  perform 
his  duties  under  such  employment,  or  otherwise,  and  whether  under, 
or  in  the  absence  of,  any  present  or  future  contract,  agreement,  or 
understanding  or  any  changes  therein,  either  with  or  without  notice 
to  either  of  the  obligors.*  It  appears  to  be  a  general  principle  that 
a  legislative  alteration  of  the  duties  of  an  officer  does  not  discharge 
his  sureties  so  long  as  the  duties  remain  appropriate  to  the  office.' 

Other  Matters  Affecting  Question  of  Discharge 

111.  Necessity  of  Giving  Notice  of  Principal's  Default. — If  a  cred- 
itor does  any  act  which  injuriously  affects  the  situation  and  rights 
of  the  surety,  such  as  giving  time  to  the  debtor,  or  relinquishing 
security  which  he  holds  for  the  debt,  he  discharges  the  surety  either 
in  whole  or  pro  tanto.*     But  the  creditor  owes  no  duty  of  active 

19.  Baltimore  First   Nat.   Bank   v.   6  U.  S.  (L.  ed.)  189. 

Gerke,   68   Md.   449,   13   Atl.   358,   6  1.  Daly  v.  Old,  35  Utah  74,  99  Pac. 

A.  S.  R.  453  and  note;  Manufactur-  460,  28  L.R.A.(N.S.)  463. 

ers'  Nat.  Bank  v.  Diekerson,  41  N.  J.  2.  Singer  Mfg.  Co.  v.  Reynolds,  168 

L.  448,  32  Am.  Rep.  237  and  note;  Mass.  588,  47  N.  E.  438,  60  A.  S.  R. 

National  Mechanics'  Banking  Ass'n  v.  417. 

Conkling,  90  N.  Y.  116,  42  Am.  Rep.  3.  People  v.  Vilas,  36  N.  Y.  459,  93 

405  note.  Am.   Dec.   620  and  note;   Snyder  v. 

Notes :  34  A.  S.  R.  249 ;  28  L.B.A.  State,  6  Wyo.  318,  40  Pac.  441,  63 

(N.S.)  463,  464.  A.   S.   R.   60.     See  supra,  par.  57; 

See  Banks,  vol.  3,  p.  487  et  seq.  Public  Opficbrs. 

20.  Miller  v.  Stewart,  9  Wheat.  680,  4.  See  supra,  par.  50,  66,  98. 
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diligence  to  take  care  of  the  interest  of  the  surety,*  and  hence,  his 
mere  failure  voluntarily  to  give  information  to  the  surety  of  the 
default  of  the  principal  cannot  have  the  effect  of  discharging  the 
surety,*  unless,  of  course,  he  has  specifically  agreed  to  do  so  in  the 
contract  of  suretyship.^  It  is  the  business  of  the  surety  to  see  that 
his  principal  performs  the  duty  which  he  has  guaranteed,  and  not 
that  of  the  creditor.  The  surety  is  bound  to  inquire  for  himself; 
and  cannot  complain  that  the  creditor  does  not  notify  him  of  the 
state  of  the  accounts  between  him  and  his  agent,  for  whom  the  surety 
is  liable.®  Mere  inaction  of  the  creditor  will  not  discharge  the  surety 
unless  it  amounts  to  fraud  or  concealment.*  In  accordance  with 
this  doctrine  it  has  been  held  that  the  fact  that  an  agent,  for  the 
performance  of  whose  duties  a  bond  with  sureties  was  given,  has, 
to  the  knowledge  of  his  principal,  been  delinquent  for  more  than 
three  years  in  making  payments  of  moneys  collected  by  him,  during 
which  time  he  has  been  continued  in  his  employment  without  notice 
to  the  surety  of  such  delinquency,  does  not  release  the  latter.^®  It 
seems,  however,  that  the  rule  is  otherwise  where  the  default  is  of 
a  nature  indicating  want  of  integrity  in  an  employee,  and  this  is 
known  to  the  employer.^^  Thus  in  the  case  of  a  continuing  surety- 
ship for  the  honesty  of  a  serv^ant,  clerk,  or  other  agent  or  employee 
it  has  been  held  that  if  the  master  discovers  that  the  servant  has 
been  guilty  of  dishonesty  in  the  service,  and  if,  instead  of  dismissing 
him,  he  continues  him  in  his  employ  without  the  consent  of  the 
surety,  express  or  implied,  the  latter  is  not  liable  for  any  loss  arisinec 
from  the  dishonesty  of  the  servant  during  the  subsequent  service,^* 

5.  See  supra,  par.  80.  10.  Wilkerson  v.  Crescent  Ins.  Co., 

6.  Streeper  v.  Victor  Sewing  Ma-   64  Ark.  80,  40  S.  W.  466,  62  A.  S. 
chine   Co.,  112  U.   S.  676,  5   S.   Ct.   R.  152. 

327,  28  U.  S.  (L.  ed.)  852;  Wilkerson  11.  Atlantic,  etc.,  Tel.  Co.  v.  Barnes, 

V.  Crescent  Ins.  Co.,  64  Ark.  80,  40  64  X.  Y.  385,  21  Am.  Rep.  621. 

S.  W.  465,  62  A.  S.  R.  152;  PhoBnix  12.  Saint  v.  Wheeler,  etc.,  Mfg.  Co., 

Mut.  Ins.  Co.  v.  Holloway,  51  Conn.  95  Ala.  362,  10  So.  539,  36  A.  S.  R. 

310,  50  Am.  Rep.  21;  Hough  v.  ^tna  210  and  note;  Lancashire  Ins.  Co.  v. 

L.  Ins.  Co.,  57  111.  318,  11  Am.  Rep.  Callahan,   68   Minn.   277,   71   N.    W. 

18;   Pool  V.  Anderson,  116  Ind.  88,  261,  64  A^  S.  R.  475  and  note;  Capital 

18  X.  E.  445.  1  L.R.A.  712:  McShane  F.  Ins.  Co.  v.  Watson,  76  Minn.  387, 

V.  Howard  Bank,  73  Md.  135,  20  Atl.  79  K  W.  601,  77  A.  S.  R.  657  and 

776,    10    L.R.A.    552;    McKecknie   v.  note. 

Ward,  58  N.  Y.  541, 17  Am,  Rep.  281;  Note:  62  A.  S.  R.  152. 

Atlantic,  etc.,  Tel.  Co.  v.  Barnes,  64  But  the  retention  in  its  employ  by 

N.  Y.  385,  21  Am.  Rep.  621.  a  bank  of  its  cashier,  after  notice  that 

Notes:  39  Am.  Rep.  179;  Ann.  Cas.  he  has  embezzled  funds  belonjsring  to 

1913E  964.  it,  will  not  discharf!:e  the  liability  of 

See  Banks,  vol.  3,  p.  484.  the  sureties  on  his  bond  for  such  em- 

7.  Note:  115  A.  S.  R.  94.  bezzlement,  even  to  the  extent  of  the 

8.  Watertown  F.  Ins.   Co.  v.  Sim-  salary  paid   after  such  notice.     Me- 
mons,  131  Mass.  85,  41  Am.  Rep.  196.  Shane  v.  Howard  Bank,  73  Md.  135, 

9.  See  supra,  par.  80.  20  Atl.  776,  10  L.R.A.  552. 
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it  being  said  that  in  all  such  cases  there  is  in  the  suretyship  con- 
tract an  implied  stipulation  that  the  employer  will  not  knowingly 
retain  such  employee  in  his  service  after  a  breach  of  the  guaranty 
justifying  his  discharge,  and  that  in  the  event  he  does  so  without 
the  surety's  consent,  it  is  to  be  at  the  employer's  own  risk.^*  This 
rule  applies  as  well  to  a  private  corporation  as  an  employer  as  to 
an  individual,  when  its  agent,  in  the  discharge  of  his  duties,  dis- 
covers the  dishonesty  of  the  servant,  and,  having  authority,  fails 
to  give  notice  of  such  dishonesty  to  the  surety,  and  the  corporation 
thereafter  retains  the  servant  in  its  employ.^*  The  rule,  however, 
has  no  application  to  mere  breaches  of  duty  or  contract  obligations 
on  the  part  of  the  servant  not  involving  dishonesty  on  his  part,  or 
fraud  or  concealment  on  the  part  of  the  master,^^  and  the  default 
must  be  such  as  points  to  moral  turpitude  or  lack  of  integrity,  rather 
than  a  want  of  diligence  or  punctuality.*®  Frequently,  the  provisions 
of  a  bond  require  that  notice  be  given  to  the  sureties  of  the  defalca- 
tion of  the  principal.  Such  a  provision  of  course  must  be  complied 
with  to  render  the  sureties  liable.*'  But  an  express  requirement  as 
to  notice  of  defalcation  is  fulfilled  by  giving  notice  as  soon  as  is 
reasonably  practicable  under  the  circumstances  of  the  case,*®  and 
of  course  the  notice  of  default  required  by  a  surety  bond  is  not 
due  until  the  fact  of  which  the  surety  is  to  be  apprised  is  known 
to  the  insured,  or  until  he  should  have  known  it  in  the  exercise  of 
reasonable  diligence.*®  The  question  of  the  timeliness  of  the  notice 
of  default  very  frequently  arises  in  respect  to  the  liability  of  a  surety 
on  contractor's  bonds,  or  on  bonds  for  the  fidelity  of  employees, 
but  in  such  cases  the  duty  of  the  obligee  is  generally  fixed  by  Ihc 
terms  of  the  bond.^^  Indemnity  insurance  contracts  usually  require 
the  insured  immediately  to  notify  the  surety  company  of  any  default 
on  the  part  of  the  employee.  In  construing  this  provision  as  to 
notice,  it  has  been  held  that  though  the  insured  may  have  suspicions 
of  irregularities,  or  fraud,  he  is  not  bound  to  assume  that  an  employee 
is  guilty  of  acts  of  dishonesty  until  he  has  acquired  the  knowledge 

13.  Rapp  V.  Phoenix  Ins.  Co.,  113  17.  Guarantee  Co.  of  North  Amerl- 
111.  390,  55  Am.  Rep.  427.  ca  v.  Mechanics'  Sav.  Bank,  etc.,  Co., 

14.  Saint  v.  Wheeler,  etc.,  Mfg.  Co.,  183  U.  S.  402,  22  S.  Ct.  124,  46  U.  S. 
95  Ala.  362,  10  So.  539,  36  A.  S.  R.  (L.  ed.)  253. 

210.  18.  Maryland  Fidelity,  etc.,   Co.  v. 

15.  Lancashire  Ins.  Co.  v.  Callahan,  Courtney,  186  U.  S.  342,  22  S.  Ct. 
68  Minn.  277,  71  N.  W.  261,  64  A.  833,  46  U.  S.  (L.  ed.)  1193.  See 
S.  R.  475  and. note;  Atlantic,  etc.,  Tel.  Banks,  vol.  3,  p.  484. 

Co.  V.  Barnes,  64  N.  Y,  385,  21  Am.       19.  Van  Buren  County  v.  American 
Rep.  621.  Surety  Co.,  137  la.  490,  115  N.  W. 

16.  Charlotte,  etc.,  R.  Co.  v.  Gow,  59   24,  126  A.  S.  R.  290. 

Ga.  685,  27  Am.  Rep.  403.  20.  Note:  115  A.  S.  R.  94,  95. 
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of  such  specific  fraudulent  or  dishonest  acts  as  might  involve  the 
insurer  in  liability  for  misconduct.^ 

112.  Failure  of  Creditor  to  Plead  Set-off  in  Action  by  Principal. — 
Ordinarily  a  surety  is  discharged  from  liability  when  a  creditor, 
having  in  his  possession  or  under  his  control  the  means  of  satisfy- 
ing the  debt,  chooses  not  to  make  the  appropriation,  and  voluntarily 
parts  therewith.*  As  a  rule,  however,  it  may  be  conceded  that  a 
creditor  is  not  bound  to  assert  and  exercise  a  right  not  existing  at 
common  law,  though  conferred  by  statutes,  of  setting  oflf  a  demand 
or  debt  he  may  have  against  the  principal  and  surety,  against  a 
demand  or  debt  which  may  be  due  from  him  to  the  principal,  as 
the  assertion  of  such  a  right  might  involve  him  in  litigation  with, 
the  principal  into  which  it  may  not  in  the  absence  of  peculiar  cir- 
cumstances be  his  duty  to  enter.  A  failure,  therefore,  to  assert  the 
right,  compelling  suit  by  the  principal,  has  been  held  to  be  no  more 
than  mere  passiveness  on  the  part  of  the  creditor,  in  the  absence 
of  peculiar  circumstances,  in  pursuing  legal  remedies,*  the  plea  of 
set-off  being  in  its  essence  a  cross  action.* 

113.  Discharge  of  Sureties  on  Appeal  Bond. — It  has  been  held  that 
the  liability  of  sureties  on  an  appeal  bond  is  wholly  discharged  when 
the  judgment  is  paid  by  sureties  on  a  bond  for  further  appeal  to 
a  higher  court  after  affirmance  by  it,  and  that  the  latter  cannot,  by 
taking  an  assignment  of  the  judgment,  raise  any  liability  on  the 
part  of  the  former  which  will  give  them  an  interest  in  the  judgment 
debtor's  property  and  make  them  necessary  parties  to  foreclosure 
proceedings  against  him.*  The  sureties  on  an  appeal  bond  are 
not,  however,  released  by  the  failure  of  the  respondent  to  prosecute 
an  appeal,  as  that  duty  devolves  on  the  appellant,  and  his  failure 
to  perform  it  cannot  release  his  sureties.*  Nor,  it  seems,  is  it  a  defense 
to  the  sureties  in  an  action  on  an  appeal  bond  that  the  plaintiflf  has 
unlawfully  taken  possession  of  more  than  enough  of  the  property 
of  the  principal  in  the  bond,  who  is  deceased,  to  satisfy  it  and  that 
there  has  been  no  administration  on  the  estate.'  The  general  sub- 
ject of  the  defenses  available  to  sureties  on  appeal  bonds  is  treated 
more  fully  elsewhere.® 

1.  American   Surety   Co.  v.  Pauly,   supra,  par.  80. 

170  U.  S.  133, 18  S.  Ct.  552,  42  U.  S.  4.  See  Set-ofi*  and  Counterclaim. 

(L.  ed.)  977;  Tarboro  Bank  v.  Fidel-  5.  Wronkow  v.  Oakley,  133  N.   Y. 

ity,  etc.,  Co.,  126  N.  C.  320,  35  S.  E.  505,  31  N.  E.  521,  28  A.  S.  R.  661, 

588,  128  N.  C.  366,  38  S.  E.  908,  83  16  L.R.A.  209. 

A.  S.  R.  682.  6.  Willis  v.  Chowning,  90  Tex.  617, 

Notes:     Ann.     Cas.     1912D     1287;  40  S.  W.  395,  69  A.  S.  R.  842. 

L.R.A.1916F  719  et  seq.  7.  Schuster  v.  Weiss,  114  Mo.  158, 

See  generally,  infra,  par.  200-202.  21  S.  W.  438,  19  L.R.A.  182. 

2.  See  supra,  par.  98,  102.  8.  See  Appeal  and  EbboB)  vol,  2, 

3.  White  V.  Life  Ass^n  of  America,  p.  314  et  seq, 
63  Ala.  419,  35  Am.  Rep.  45.     See 
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114.  Change  in  Remedy  or  Procedure;  Amendment  of  Claim  or 
Pleading. — While  it  is  unquestionably  the  rule  that  the  liability  of  a 
surety  must  be  construed  strictly,*  it  seems  that  a  bond  with  sureties 
must  be  regarded  as  having  been  entered  into  subject  to  such  changes 
in  remedy  or  procedure  as  do  not  change  the  contractual  rights  of 
the  parties.  For  example,  in  the  case  of  a  redelivery  bond  in  replevin 
the  statutory  allowance  of  a  writ  of  error  from  the  federal  supreme 
court,  to  review  the  final,  judgment  in  the  replevin  suit,  where  no 
such  review  had  theretofore  been  permissible,  or  subsequent  legisla- 
tion authorizing  the  issuance  of  an  execution  during  the  pendency 
of  a  writ  of  error  to  review  such  judgment  if  the  defendant  should 
be  ruled  to  give  a  new  redelivery  bond  upon  an  affidavit  of  insuffi- 
ciency does  not  discharge  the  surety.^®  Likewise,  an  allowance  of 
an  amendment  of  a  claim  or  pleading  is  not  injurious  to  the  sure- 
ties in  a  bond  given  for  property,  where  their  liability  is  neither 
increased  nor  diminished  and  so  does  not  ordinarily  discharge  the 
sureties.^^  While  there  appears  to  be  some  conflict  of  authority 
on  the  question,  the  rule  is  that  sureties  on  a  redelivery  bond  in 
replevin  or  on  a  bond  to  discharge  an  attachment  or  on  bail  bonds 
in  civil  actions  are  not  released  from  liability  by  an  attempt  to  amend 
the  pleadings  so  as  to  increase  the  damages  claimed.**  Where  an 
amendment  changing  the  parties  to  a  suit  does  not  introduce  distinct 
parties  and  materially  change  those  contemplated,  it  is  generally  held 
that  the  sureties  on  such  bonds  are  not  discharged  thereby.**  But  an 
amendment  altering  the  parties  so  that  they  are  distinct  from  those 
contemplated  by  the  obligors  is  held  to  release  the  sureties.** 

IV.  Enforcement  op  Obligation 

Actions  and  Defenses 

115.  In  General. — A  breach  of  the  bond  is  absolutely  essential  to 
bind  the  surety  on  an  obligation.**    In  an  action  against  the  surety 

9.  See  supra,  par.  28.  12.  Bierce  v.  Waterhouse,  219  U,  S. 

10.  Bierce  v.  Waterhouse,  219  U.  S.  320,  31  S.  Ct.  241,  55  U.  S.  (L,  ed.) 
320,  31  S.  Ct.  241,  55  U.  S.  (L.  ed.)  237;  Com.  v.  Baxter,  235  Pa.  St. 
237.  179,  84  Atl.  136,  42  L.R.A.(N.S.)  484 

.  11.  Newell  V.  Norton,  3  Wall.  257,   and  note. 

18  U.  S.  (L.  ed.)  271;  Bierce  v.  Water-  13.  The  Beaconsfield,  158  U.  S.  303, 
house,  219  U.  S.  320,  31  S.  Ct.  241,  15  S.  Ct.  860,  39  U.  S.  (L.  ed.)  993; 
65  U.  S.  (L.  ed.)  237;  The  Charles  E.  The  Charles  E.  Wiswall  v.  Scott,  86 
Wiswall  V.  Scott,  86  Fed.  671,  57  U.  Fed.  671,  57  U.  S.  App.  179,  30  C.  C. 
S.  App.  179,  30  C.  C.  A.  339,  42  A.  339,  42  L.R.A.  85. 
L.R.A.  85;  Com.  v.  Baxter,  235  Pa.  14.  Note:  42  L.R.A.(N.S.)  485  efc 
St.  179,  84  Atl.  136,  42  L.R.A.(N.S.)    seq. 

484  and  note.    See  Attachment,  vol.       15.  Schuster  v.  Weiss,  114  Mo.  158, 
2,  pp.  889,  890.  21  S.  W.  438,  19  L.R.A.  182;  Lawton 
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on  a  bond,  where  several  distinct  breaches  of  the  bond  by  the  prin- 
cipal are  alleged  in  the  declaration,  the  assignment  of  each  breach 
must  be  perfect  in  itself,  and  cannot  be  made  by  a  reference  to  other 
breaches.^*  In  an  action  against  the  sureties  on  a  bond  for  the 
faithful  performance  of  a  working  contract,  the  declaration  is  not 
rr.ndered  double  by  the  fact  that  aft^r  setting  out  the  bond  and  the 
contract  and  averring  a  breach  of  the  contract,  it  sets  out  the  plead- 
ings and  the  decree  in  a  chancery  case  wherein  the  liability  of  the 
principal  for  damages  resulting  from  the  breach  was  established, 
even  though  the  proceedings  in  the  chancery  case  are  set  out  with 
greater  fullness  than  is  actually  necessary.*'  The  objection  that  a 
surety  should  have  set  up  as  an  affirmative  defense  by  plea  or  answer, 
and  not  by  demurrer,  the  fact  that  such  changes  were  made  in  his 
principal's  contract  as  would  release  the  surety  if  made  without  his 
consent  cannot  be  urged  on  appeal,  where  the  declaration  set  out 
the  original  and  supplemental  contracts,  and  contained  no  averments 
that  the  surety  had  knowledge  of  or  consented  to  the  changes  made 
by  the  supplemental  contract,  and  no  leave  to  amend  was  asked  when 
the  demurrer  was  sustained.**  It  is  no  valid  objection  to  a  bill  in 
equity  against  the  principal  debtor  that  there  is  a  remedy  at  law 
against  a  surety.** 

116.  Necessity  of  Demand. — ^Where  a  person  undertakes  as  prin- 
cipal debtor  to  pay  his  own  debt  on  demand,  no  demand  need  be 
averred  or  proved,  the  commencement  of  the  action  being  a  suffi- 
cient demand.**  So,  no  demand  of  the  debt,  or  notice  of  its  non- 
payment by  the  principal,  need  be  proved  in  an  action  against  the 
surety.*  Where,  however,  a  party  undertakes  collaterally  or  as  surety 
for  the  performance  of  an  act  by  another  on  demand,  as  in  the  case 
of  a  surety  in  a  bond  for  the  payment  of  certain  costs  by  the  prin- 
cipal on  demand,  the  demand  is  parcel  of  the  contract,  and  must 
be  averred  and  proved  in  an  action  against  the  party  so  undertaking.* 
But  unless  made  in  terms  conditional,  the  promise  of  a  surety  is 
always  as  absolute  as  that  of  the  principal,*  and  in  the  case  of  a 
surety,  if  his  undertaking  is  absolute  for  the  payment  of  the  debt 

V.   Waite,   103   Wis.  244,  79  N.  W.  20.  Scott  v.  Myatt,  24  Ala.  489,  60 

321,  45  L.R.A.  616.  Am.  Dec.  485. 

Note:  58  L.RA.  86.  Note:  40  Am.  Dec.  314. 

16.  Canton  Nat.  Bank  v.  American  1.  Murphy  v.  Victor  Sewing  Ma- 
Bonding,  etc.,  Co.,  Ill  Md.  41,  73  chine  Co.,  112  U.  S.  688,  5  S.  Ct.  324, 
Atl.  684,  18  Ann.  Cas.  820.  28  U.  S.  (L.  ed.)  856;  Read  v.  Cutts, 

17.  Henry  v.  Heldmaier,  226  111.  7  Greenl.  (Me.)  186,  22  Am.  Dee. 
152,  80  N.  E.  705,  9  Ann.  Cas.  150.  184. 

18.  United  States  v.  Freel,  186  U.  2.  Nelson  v.  Bostwick,  5  Hill  (N. 
S.  309,  22  S.  Ct.  875,  46  U.  S.  (L.  Y.)  37,  40  Am.  Dec.  310  and  note. 
ed.)  1177.  3.  Bingham  v.  Mears,  4  N.  D.  437, 

19.  Middletown    Bank    v.    Russ,    3  61  N.  W.  808,  27  L.R.A.  257, 
Conn.  135,  8  Am.  Dec.  164. 

n076 


21  R.  C.  L.  PRINCIPAL  AND  SURETY  §§  117,  118 

if  the  principal  should  make  default,  allegation  and  proof  of  demand 
on  the  principal  are  unnecessary.*  If  a  demand  on  the  principal 
is  necessary  to  start  interest  running  against  him,  it  is  necessary  as 
to  his  sureties.  If  the  claim  is  wholly  unliquidated  so  that  a  demand 
will  not  start  interest  against  the  principal,  it  will  not  start  it  against 
his  sureties.* 

117.  Avoiding  Conveyances  by  Sureties. — A  surety  on  a  hond  has 
been  held  to  be  a  debtor  within  the  meaning  of  a  statute  avoiding 
conveyances  by  debtors,  made  in  fraud  of  creditors,  as  to  a  convey- 
ance made  after  the  signing  of  the  bond,  although  no  judgment  had 
been  obtained  against  him  on  his  bond.*  So,  in  general,  it  has  been 
held  that  a  surety  on  an  official  bond  cannot  validly  voluntarily  con- 
vey, without  valuable  consideration,  all  of  his  property  as  against 
the  obligee  in  the  bond,  even  though  the  bond  had  not  been  pro- 
ceeded upon  at  the  time  of  the  conveyance,  especially  where  the 
inference  is  strong  that  the  conveyance  was  made  to  save  the  prop- 
erty from  being  taken  to  satisfy  the  bond.  In  such  cases,  it  has 
been  said,  such  contingent  liabilities  should  be  regarded  as  equivalent 
to  an  actual  judgment,  and  that  it  not  only  would  be  unjust,  but 
against  public  policy,  to  allow  the  bond  to  be  defeated  by  such  a 
convevance.^ 

118.  Defenses  in  General. — Sureties  may  plead  anything  which 
their  principal  might  plead,  in  his  denial  of  liability  on  the  bond.® 
Where  a  surety  is  sued  alone,  whatever  would  discharge  him  in  equity 
is  a  good  defense  at  law.*  The  insolvency  of  the  principal  debtor 
is  no  defense  to  the  surety,  either  at  law  or  in  equity,**  and  hence 
the  omission  of  a  defendant  to  answer  such  an  allegation  in  a  bill 
of  equity  concerns  an  immaterial  fact  which  is  no  ground  for  excep- 
tion.** A  surety  is  entitled  to  prove,  as  a  defense,  that  the  obligation 
upon  which  he  is  sued  was  given  in  payment  for  property  purchased 
by  his  principal,  and  that  the  latter  has  rescinded  the  purchase  on 
some  ground  authorizing  such  rescission,  it  being  proper  for  a  surety 
to  assert  the  defense  of  failure  of  consideration,  though  the  principal 

4.  Seattle  Crockery  Co.  v.  Haley,  8.  Wallace  v.  Holly,  13  Qa.  389,  58 
6  Wash.  302,  33  Pac.  650,  36  A.  S.  R.  Am.  Dec.  518;  Park  v.  Ensign,  66 
156.  Kan.  50,  71  Pac.  230,  97  A.   S.  R. 

Note:  40  Am.  Dec.  314.  352;    Hastings    First    Nat.    Bank    v. 

5.  Whereatt  v.  Ellis.  103  Wis.  348,  Rogers,  13  Minn.  407,  97  Am.  Dec. 
79  N.  W.  416,  74  A.  S^  R.  865.  As  239;  Acschlimann  v.  Presbyterian  Hos- 
respects  liability  for  interest,  see  in-  pital,  165  N.  Y.  296,  59  N.  E.  148, 
fra,  par.   128.  80  A.  S.  R.  723. 

6.  Note:  47  L.R.A.(N.S.)  322-324.  9.  Springer  v.  Toothaker,  43  Me. 
See  generally,  Fraudulent  Convey-  381,  69  Am.  Dec.  66 ;  Baker  v.  Briggs, 
ANCEs,  vol.  i2,  p.  459.  8  Pick.  (Mass.)  122,  19  Am.  Dec.  311. 

7.  Thompson  v.  Tliompson,  19  Me.  10.  See  lNSOL\^Ncy,  vol.  14,  p.  678. 
235,  36  Am.   Dec.   7r)l.  11.  Hardeman   v.    Harris,   7   How. 

Note:  47  L.R.A.(N.S.)  323.  726,  12  U.  S.  (L.  ed.)  8S9. 
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is  not  a  party  to  the  action.**  It  is  no  legal  obstacle  to  the  prosecu- 
tion of  an  action  against  the  principal  and  surety  in  a  fiduciary  bond 
that  the  surety  is  ready  and  willing  to  pay  into  court,  to  await  the 
final  result  of  the  action,  a  sum  sufficient  to  cover  the  consequences 
of  the  principal's  alleged  default.**  A  contract  of  suretyship  imposes 
no  duty  upon  the  sureties  to  defend  their  principal,  and  gives  the 
principal  no  right  to  represent  the  sureties.  Hence,  the  refusal  of 
sureties,  in  an  action  against  them  and  their  principal,  to  litigate 
a  question  of  damages  for  which  they  are  not  answerable  cannot 
preclude  them,  when  sued,  from  asserting  any  defenses  which  would 
have  been  available  in  favor  of  their  principal,  including  a  claim 
for  damages  on  his  part  against  the  plaintiff  in  the  action.**  The 
sureties  upon  a  bond  given  to  discharge  a  mechanic's  lien  may  defend 
an  action  against  themselves  and  their  principals  to  foreclose  it, 
though  the  judgment  demanded  is  in  form  against  the  property  rep- 
resented by  the  bond,  and  may  show  therein  that  the  amount  of  the 
claim  in  the  notice  of  lien  is  exaggerated  and  false,  and  that  the  plain- 
tiffs are  not  entitled  to  a  judgment  for  the  amount  claimed,  although 
their  principals  do  not  see  fit  to  defend.***  The  general  question  as  to 
the  character  of  the  acts  which  will  operate  to  discharge  a  surety  is 
treated  elsewhere.**  The  effect  of  acts  of  the  creditor  to  discharge 
a  surety  is  to  be  determined  by  the  law  of  the  place  where  the  con- 
tract of  suretyship  is  made.*' 

119.  Set-off  or  Counterclaim  in  General. — ^In  a  suit  by  a  creditor 
against  a  surety  for  payment  of  the  debt  or  obligation  secured  the 
defendant  may  avail  himself  by  way  of  set-off  of  any  claim  he  may 
have  against  such  creditor.*®  It  has,  however,  been  held  that  a 
surety  on  a  note  payable  to  a  bank  cannot,  on  the  bank's  becoming 
insolvent,  set  off  his  deposit  account  against  the  note,  if  the  prin- 
cipal remains  solvent  and  no  proceedings  have  been  taken  against 
the  surety.**  Where  there  has  been  an  assignment  for  the  benefit 
of  creditors  the  decisions  as  to  when  a  surety  has  a  claim  which 
can  be  used  as  a  set-off  are  somewhat  conflicting.  It  has  been  decided 
that  a  surety  may  set  off  the  amounts  which  he  is  compelled  to  pay 
for  his  principal  after  the  assignment,  which  were  due  when  the  assign- 

12.  Stockton  Sav.,  etc..  See.  v.  Gid-  Bank  v.  Kneeland,  24  Manitoba  L. 
dings,  96  Cal.  84,  30  Pac.  1016,  21  Rep.  168,  Ann.  Gas.  1917B  1177.  See 
L.R.A.  406.     See  supra,  par.  14.  generally,  Conflict  op  Laws,  vol.  5, 

13.  Grafflin  v.  State,  103  Md.  171,  p.  903. 

63  Atl.  373,  7  Ann.  Cas.  1061.  18.  Davis  v.  Industrial  Mfg.  Co.,  114 

14.  Park  v.  Ensign,  66  Kan.  50,  71  N.  C.  321,  19  S.  E.  371,  23  L.R.A. 
Pac.  230,  97  A.  S.  R.  352.  322.       See     Set-off  and     Counter- 

15.  Aeschlimann      v.      Presbyterian  claim. 

Hospital,   165   N.  Y.   296,   59  *N.   E.  19.  Knaffle   v.    Knoxville   Banking, 

148,  80  A.  S.  R.  723.  etc.,   Co.,  128  Tenn.   181,  159  S.   W. 

16.  See  supra,  par.  50  et  seq.  838,  50  L.R.A. (N.S.)    167  and  note. 

17.  Scandinavian     American     Nat. 
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ment  was  made,  against  debts  which  he  owed  to  the  insolvent  and 
which  passed  into  the  hands  of  the  assignee,  and  the  fact  that  the 
surety  has  not  paid  the  debt  at  the  time  of  the  assignment  is  im- 
material.*^ On  the  other  hand,  it  has  been  decided  that  payment 
by  the  surety  after  the  assignment  cannot  be  allowed  as  a  set- 
off.^ It  has  been  held  that  a  debtor  of  a  bankrupt,  who,  as  surety, 
has  paid  claims  against  the  bankrupt,  may,  under  section  68 
of  the  bankruptcy  act,  set  them  off  in  a  proceeding  to  enforce 
the  debt  against  him  as  a  "mutual  credit,"  although  they 
could  not  have  been  enforced  by  the  original  creditor.*  And  gen- 
erally, on  the  question  as  to  the  right  of  set-off  as  to  amounts  which 
one  is  compelled  to  pay  after  the  bankruptcy  as  surety  for  the  bank- 
rupt it  may  be  said  that  while  the  decisions  are  conflicting,  the  weight 
of  authority  seems  to  be  in  favor  of  allowing  the  set-off. •  A  counter- 
demand  arising  from  a  payment  of  money  to  a  principal  cannot  be 
set  off  against  the  sureties  in  an  action  brought  by  them,  unless  the 
plaintiffs  are  shown  to  be  legally  responsible  for  the  sum  paid.* 

120.  Set-off  of  Claim  of  Principal  Debtor  against  Creditor. — ^It 
is  the  general  rule  that  when  the  surety  and  principal  are  joined 
as  defendants,  a  claim  due  from  the  creditor  to  the  principal  may 
be  advanced  against  the  claim  of  the  creditors,*  but  that  the  surety 
when  sued  alone  cannot,  in  the  absence  of  statutory  permission,  avail 
himself  of  any  claims  of  the  principal  against  the  creditor.*  The 
right  of  set-off  is  secured  to  the  surety  by  some  statutes  when  such 
defense  is  made  with  the  consent  of  his  principal.^  And,  even  in 
the  absence  of  a  statute  expressly  permitting  it,  it  has  been  held  in 
some  cases  that  a  surety,  when  sued  alone,  may  avail  himself  of  any 
defense  by  way  of  set-off  or  counterclaim  that  his  principal,  if  sued 
thereon,  might  have  made.®  This  rule  has  been  applied  so  as  to 
permit  the  surety  to  avail  himself  of  a  breach  of  warranty  of  the 

20.  Merwin  v.  Austin,  58  Conn.  22,  6.  Stockton  Sav.,  etc.,  Soe.  v.  Gid- 

18  Atl.  1029,  7  L.R.A.  84.  dings,  96  Cal.  84,  30  Pac.  1016,  31 

Note:  17  L.R.A.  460,  461.  A.  S.  R.  181,  21  L.R.A.  406  and  note; 

1.  Note:  17  L.R.A.  461.  Graham  v.  Middleby,  213  Mass.  4S7, 

2.  Morgan  v.  Wordell,  178  Mass.  100  N.  B.  750,  Ann.  Cas.  1914A  384 
350,  59  N.  £.  1037,  55  L.R.A.  33  and  and  note,  43  L.R.A. (N.S.)  977  and 
note.  See  also  Bankruptcy,  vol.  3,  note;  Elliott,  Jr.  v.  Brady,  192  N.  Y. 
pp.  252^254  and  note.  221,  85  N.  E.  69,  127  A.  S.  R.  898, 

3.  Note:  55  L.R.A.  68.  18  L.R.A. (N.S.)  600  and  note;  Balti- 

4.  Bunting  v.  Ricks,  22  N.  C.  130,  more,  etc.,  R.  Co.  v.  Bitner,  15  W.  Va. 
32  Am.  Dec.  699.  455,  36  Am.  Rep.  820. 

6.  Becker   v.    Northway,   44   Minn.       7.  Beh   v.    Bay,   127   la.    246,   103 
61,  46  N.  W.  210,  20  A.  S.  R.  543;   N.  W.  119,  109  A.  S.  R.  385. 
RajTnond  v.  Green,  12  Neb.  215,  10       Not«:  18  L.R.A. (N.S.)  601. 
N.  W.  709,  41  A.  S.  R.  763.  8.  Park  v.  Ensign,  66  Kan.  50,  71 

Notes:   47  A.   S.  R.  592,  593;   18  Pac.  230,  97  A.  S.  R.  352. 
L.R,A.(N.S.)     603,    604;    43    L.R.A.       Notes:    18    L.R.A.fN.S.)    601;    43 
(N.S.)  978.  L.R.A.(N.S.)  979. 
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articles  for  which  a  note  was  given.*  But,  on  the  other  hand,  the 
right  of  a  surety,  when  sued  alone,  to  avail  himself  of  a  breach  of 
warranty  in  the  principal  contract  for  which  his  obligation  was 
given  has  been  denied  on  the  ground  that  such  a  defense  is  personal 
to  the  principal.^®  It  is  the  general  rule  that  a  surety,  upon  showing 
some  special  equitable  ground,  as,  for  example,  the  insolvency  of  his 
principal,  may  obtain  a  set-off  in  equity.^^  But  where  the  bill  of  a 
surety  in  equity  proceeds  upon  a  ground  equally  available  at  law 
and  in  equity,  the  surety  must  show  some  special  equitable  ground 
for  relief.^^ 

121.  Statute  of  Limitations  as  Defense;  Laches. — The  statute  of 
limitations  begins  to  run  in  favor  of  a  surety  from  the  time  when 
he  becomes  liable  to  suit.^*  Manifestly,  in  conformity  to  well  recog- 
nized legal  principles,  no  action  can  be  maintained  against  the  sure- 
ties unless  the  liability  of  the  principal  exists  at  the  time  of  the  com- 
mencement of  the  action.^*  Hence,  no  action  can  be  maintained 
against  sureties,  if,  at  its  commencement,  the  liability  of  their  prin- 
cipal to  the  action  had  ceased  to  exist  because  of  the  statute  of  limita- 
tions.^* Even  though  the  principal  allows  judgment  to  pass  against 
him,  in  an  action  barred  by  statute,  his  sureties  are  not  bound  by 
such  judgment,  but  may  avail  themselves  of  the  statute  in  an  action 
on  the  bond.^*  On  the  other  hand,  the  liability  of  the  principal  is 
that  of  the  surety,  and,  where  the  statute  of  limitations  does  not  begin 
to  run  because  of  the  concealed  fraud  of  the  principal,  the  surety 
cannot  invoke  the  aid  of  the  statute  on  the  ground  that  he  was  inno- 
cent of  the  fraud.^'  A  verbal  acknowledgment  or  new  promise  by 
a  surety  has  been  held  to  be  sufficient  to  revive  his  liability  barred 
by  the  statute  of  limitations,  on  the  theory  that  the  duty  of  a  surety 
to  see  that  his  principal  performs  the  contract  guaranteed  subsists  as 
a  moral  obligation  after  the  statute  of  limitation  has  run  against 

9.  Notes:  21  L.R.A.  406;  18  L.R.A.  la.  642,  27  N.  W.  805,  59  Am.  Rep. 
(N.S.)   601.  459 ;  Pacific  Elevator  Co.  V.  Whitbeck, 

10.  Stockton  Sav.,  etc.,  Soc.  v.  Gid-  63  Kan.  102,  64  Pac.  984,  88  A.  S. 
dings,  96  Cal.  84,  30  Pac.  1016,  31  A.  R.  229 ;  Spokane  County  v.  Prescott, 
S.  R.  181,  21  L.R.A.  406  and  note;  19  Wash.  418,  53  Pac.  661,  67  A.  S.  R. 
Gillespie  v.  Torrance,  25  N.  Y.  306,  733  and  note.  See  Limitation  of  Ao- 
82  Am.  Dec.  355.  tions,  vol.  17,  p.  980. 

Note:  18  L.R.A. (N.S.)  601,  602.  16.  Dawes  v.  Shed,  15  Mass.  6,  8 

11.  Becker  v.  Northway,  44  Minn.   Am.  Dec.  80. 

61,  46  N.  W.  210,  20  A.  S.  R.  543;  17.  Eising  v.  Andrews,  66  Conn.  58, 

Armstrong   v.   Warner,   49    Ohio   St.  33  Atl.  585,  50  A.  S.  R.  75  and  note; 

376,  31  N.  E.  877,  17  L.R.A.  466.  Lieberman  v.  Wilmington  First  Nat. 

Notes:    18    L.R.A.(N.S.)    602;    43  Bank,  2  Pen.  (Del.)  416,  45  Atl.  901, 

L.R.A.(N.S.)  979,  980.  82  A.  S.  R.  414,  48  L.R.A.  514;  Mc- 

12.  Note:  43  L.R.A. (N.S.)  980.  Mullen   v.   Winfield   Bldg.    Ass'n,   64 

13.  Note :  61  Am.  Dec.  506.  507.  Kan.  298,  67  Pac.  892,  91  A.  S.  B, 

14.  See  supra,  par.  2,  3,  107.  236,  56  L.R.A.  924. 

15.  Auchampaugh    v.    Schmidt,    70 
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the  legal  right  to  enforce  it,  and  is  sufficient  consideration  to  support 
a  new  promise  that  the  pre-existing  obligation  of  the  principal  will 
be  fulfilled.*®  The  effect  of  payments  by  a  surety  or  of  a  part  pay- 
ment or  of  a  new  promise  by  the  principal  as  extending  the  limita- 
tion period  as  to  the  surety  is  treated  elsewhere.*'  It  would  seem 
that  delay  short  of  the  limitation  period  in  enforcing  payment  of  a 
bond  or  claim  from  the  principal  will  not  release  the  sureties  from 
liability  thereon.*®  And  it  is  immaterial  that  the  failure  to  sue 
upon  the  demands  may  have  resulted  injuriously  to  the  surety,  so 
long  as  there  was  no  variation  in  the  original  contract  of  suretyship, 
since  it  is  a  familiar  principle  of  law  that  the  mere  omission  or  for- 
bearance to  sue  the  principal  without  the  request  of  the  surety  will 
not  discharge  the  surety.* 

122.  Bankruptcy  of  Surety  as  Discharge  of  Liability. — Where  a 
surety  on  an  official  bond  is  discharged  in  bankruptcy,  he  is  released 
from  liability  for  a  breach  of  the  bond  which  occurred  prior  to  the 
institution  of  the  bankruptcy  proceedings,  as  the  claim  might  have 
been  proved  in  the  proceedings.  The  same  rule  applies  to  a  surety 
on  a  guardian's  bond  or  on  a  bail  bond.*  Also,  the  discharge  in  bank- 
ruptcy of  a  surety  on  an  administrator's  bond  is  a  bar  to  an  action 
against  him  to  recover  for  a  breach  of  the  bond  where  such  breach 
was  committed  and  the  administrator  died  prior  to  the  filing  of  his 
petition  in  bankruptcy.'  But  a  claim  based  on  a  breach  of  a  bond 
occurring  after  the  filing  of  a  petition  in  bankruptcy  by  the  surety 
is  not  barred  by  the  bankrupt's  discharge,  as  such  claim  could  not 
have  been  proved  in  the  bankruptcy  proceedings.* 

123.  Parties  and  Judgment. — ^The  natural  person  to  bring  suit  on 
the  bond  or  other  obligation  of  a  surety  is  of  course  the  obligee.* 
Where  a  person  converts  or  embezzles  the  deposits  of  numerous  per- 
sons aggregating  an  amount  exceeding  the  penalty  in  his  bond  re- 
quired by  statute,  equity  will  entertain  a  suit  by  one  depositor  in 
behalf  of  himself  and  others  similarly  interested  to  prove  their  rights 
to  participate  in  the  proceeds  of  the  bond  and  any  recovery  thereon, 
and  to  compel  the  surety  to  pay  the  amount  thereof  pro  rata  to 
himself  and  such  others  as  may  become  parties  to  the  action  and 
prove  their  claims  therein.^  As  a  surety  is  one  who  enters  into  a 
contract  with  another,  as  principal,  either  jointly,  or  jointly  and  sever- 

18.  Perkins   v.    Cheney,   114   Mich.       1.  See  supra,  par.  80. 

567,  72  N.  W.  595,  68  A.  S.  R.  495  2.  Note :  3  Ann.  Cas.  65,  66. 

and  note.  3.  Harmon  v.  McDonald,  187  Mass. 

19.  See  Limitation  of  Actions,  578,  73  N.  E.  883,  3  Ann.  Cas.  64. 
vol.  17,  pp.  945,  946.  4.  Note :  3  Ann.  Cas.  66. 

20.  Cross  V.  Allen,  141  U.  S.  528,  5.  See  Bonds,  vol.  4,  pp.  64,  65. 
12  S.  Ct.  67,  35  U.  S.  (L.  ed.)  843;  6.  Guffanti  v.  National  Surety  Co., 
Clinton  County  v.  Smith,  238  Mo.  118,  196  N.  Y.  452,  90  N.  E.  174,  134  A. 
141  S.  W.  1091,  37  L.R.A.(N.S.)  272.  S.  R.  848. 
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ally,  he  may  in  all  cases  be  sued  jointly  with  the  principal.'  But 
if  the  obligation  is  joint  and  several,  the  creditor  has  an  undoubted 
right  to  proceed  against  the  surety  alone,®  or,  if  he  chooses,  he  may 
sue  the  principal,  and  at  the  same  time  bring  an  action  also  against 
the  surety,  and  prosecute  both  suits  concurrently  until  he  obtains 
satisfaction  from  one  of  them.  Moreover,  as  the  creditor's  right  of 
action  against  the  surety  is  immediate,  independent  and  concurrent, 
it  is  plain  that  the  distress  merely  of  the  goods  of  the  principal  is 
not,  ipso  facto,  a  bar  or  a  suspension  of  the  plaintiflf's  remedy  against 
the  surety.*  Entering  separate  judgments  in  favor  of  principal  and 
sureties,  who  separately  answered,  and  in  whose  favor  separate  ver- 
dicts were  rendered,  is  not  improper,  when  it  does  not  injure  the 
plaintiff.^®  Where  the  relationship  is  that  of  principal  and  surety 
it  has  been  held  that  a  judgment  against  one  obligor  is  a  bar  to  a 
subsequent  suit  against  the  remaining  obligors,  and  that  a  judgment 
against  one  surety  where  both  are  sued  releases  the  other.  On  the 
other  hand,  where  the  contract  is  joint  and  several  it  has  been  held 
that  a  judgment  against  one  obligor  is  not  a  bar  to  a  subsequent 
suit  or  proceeding  against  the  remaining  obligors  in  matters  of  prin- 
cipal and  surety.*^  If  a  bond  is  joint  and  several,  action  may  be 
maintained  against  all  of  the  sureties  jointly  or  against  each  sever- 
ally.^2  It  has  been  held  that  cosureties  should  be  parties,  as  well 
as  the  principal,  to  a  bill  by  a  surety  on  a  replevin  bond  to  be  released 
by  reason  of  a  stay  of  execution  granted  by  the  creditor.** 

124.  Summary  Judgment. — Under  the  code  or  statutory  provisions 
of  some  states  the  sureties  in  a  bond  are  liable  to  have  a  judgment 
entered  against  them  by  a  summary  proceeding,**  but  in  all  such 
cases  the  provisions  of  the  act  controlling  such  judgments  must  be 
complied  with  strictly.*^  It  has  been  held,  however,  that  a  judgment 
rendered  against  the  sureties  in  a  summary  proceeding  for  the  amount 

7.  Read  v.  Cutts,  7  Greenl.   (Me.)    347,  13  Am.  Rep.  684. 

186,  22  Am.  Dec.  184;  Cook  v.  South-  10.  Western  Twine  Co.  v.  Wright, 

wick,  9  Tex.  615,  60  Am.  Dec.  181.  11  S.  D.  521,  78  N.  W.  942,  44  L.R.A. 

Note:  65  A.  S.  R.  691.  438. 

See  Charles  v.  Haskins,  11  la.  329,  11.  Note;     43     L.R.A.     165.       See 

17  Am.  Dee.  148,  wherein  it  is  said  Judgments,  vol.  16,  pp.  1031,  1032. 

that   by  virtue  of  a  local   statute  a  12.  State  v.  McDonald,  4  Idaho  468, 

party  aggrieved  by  any  breaches   of  40  Pac.  312,  95  A.  S.  R.  137. 

a  bond  may  sue  the  principal  and  sure-  13.  Sneed  v.  White,  3  J.  J.  Marsh, 

ties  together,  although  he  is  not  com-  (Ky.)  525,  20  Am.  Dec.  175. 

pelled  so  to  do,  nor  by  his  election  14.  Hiriart  v.  Ballon,  9  Pet.  156, 

to  sue  the  principal  alone  is  he  pre-  9  U.   S.    (L.  ed.)    85;   Beall  v.  New 

eluded  his  remedy  against  the  sureties.  Mexico,  16  Wall.  535,  21  U.  S.   (L. 

8.  Yerxa  v.  Ruthruff,  19  N.  D.  13,  ed.)   292;  Smith  v.  Gaines,  93  U.  S. 
120  N.  W.  758,  Ann.  Cas.  1912D  809,  341,  23  U.  S.  (L.  ed.)  901. 

25  L.R.A.(N.S.)  139.  15.  Williams  v.  State,  25  Pla.  734, 

9.  King  V.   Blackmore,   72  Pa.   St.    6  So.  831,  6  L.R.A.  821.  ^ 
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of  the  judgment  recovered  against  the  principal  in  an  action  to  which 
they  were  not  made  parties  is  without  due  process  of  law,  there  having 
been  no  suit  brought  against  them  on  the  undertaking,  nor  oppor- 
tunity given  them  to  plead  or  defend  according  to  the  usual  course 
of  legal  proceedings.^^  Similarly,  it  has  been  held  that  a  personal 
decree  against  a  surety  on  the  bond  of  a  purchaser  at  a  judicial 
sale  is  void,  where  it  is  rendered  upon  a  rule  against  him  and  his 
surety,  upon  the  latter's  failure  to  pay.*^ 

125.  Right  of  Surety  or  Principal  to  Intervene  in  Action. — As  a 
general  rule,  the  surety  on  a  bond  or  other  obligation  will  not  be 
permitted  to  intervene  in  a  proceeding,  to  which  he  is  not  an  orig- 
inal party,  but  where  the  principal  is  insolvent  and  does  not  defend 
in  good  faith,  or  where  the  surety  has  a  defense  peculiar  to  himself, 
which  the  principal  is  under  no  legal  obligation  to  plead,  equity 
will  permit  him  to  intervene.^®  Sometimes  the  surety,  instead  of 
applying  for  leave  to  intervene  formally  in  the  case,  and  to  be  added 
or  substituted  as  a  party  thereto,  seeks,  and  in  some  cases  has  been 
allowed,  to  defend  in  the  name  of  his  principal;  while  in  others 
permission  to  do  so  has  be^n  refused.^*  If  a  judgrnent  has  been  regu- 
larly obtained  against  a  principal,  it  has  been  held  that  the  sureties 
can  be  heard,  if  they  apply  seasonably,  on  motion  to  set  it  aside  and 
let  them  in  to  defend  the  original  action.  So  also  sureties  may 
be  let  in  to  defend  on  the  merits,  in  the  place  of  the  defendant  for 
whom  they  were  bound,  even  after  a  regular  judgment,  if  it  is  nec- 
essary for  their  protection,  and  they  excuse  their  apparent  laches.^^ 
A  surety  is  entitled  to  have  his  principal  present  as  a  party  to  a 
bill  against  the  surety,  that  the  principal  may  assist  in  making  a 
defense,  and  in  taking  account  of  what  is  due  if  the  defense  fails, 
that  the  decree  in  such  event,  may  be  primarily  against  him  for 
payment,  and  that  the  amount  may  be  conclusively  fixed  for  which 
he  will  be  liable  over  to  the  surety,  if  the  latter  should  be  compelled 
to  pay  the  debt.*  Hence,  one  who,  as  plaintifiF,  commences  attach- 
ment proceedings  and  gives  a  bond  with  sureties,  but  who  is  not 
himself  on  such  bond,  after  the  vacating  of  the  attachment,  has 
a  right  to  intervene  in  an  action  against  the  sureties  on  such  bond 
and  defend  such  action,  as  he  is  liable  to  the  sureties  on  the  bond, 
and  this  interest  is  sufficient  to  entitle  him  to  intervene.'    In  a  number 

16.  Sandusky  Second  Nat.  Bank  v.    See    Parties. 

Becker,  62  Ohio  St.  289,  56  N.  E.  1025,  19.  Note :  68  L.R.A.  742  et  seq. 

51  L.R.A.  860.     See  Constitutional  20.  Note:  68  L.R.A.  737. 

Law,  vol.  6,  p.  448.  1.  Robertson  v.  Carson,  19  Wall.  94, 

17.  Anthony  v.  Kasey,  83  Vt.  338,  22  U.  S.  (L.  ed.)  178. 

6  S.  E.  176,  5  A.  S.  R.  277.  2.  Note :  68  L.R.A.  745.     See  gen- 

18.  Price  v.    Carlton,   121   Ga.   12,    erally,  infra,  par.  134. 
48  S.  E.  721,  68  L.R.A.  736  and  note. 
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of  jurisdictions  sureties  are  permitted  to  intervene  in   an   action 
against  their  principal  by  virtue  of  statutory  provisions.* 

126.  Enjoining  Judgments  against  or  in  Favor  of  Sureties. — ^W^hile 
as  a  general  rule  relief  in  equity  against  a  judgment  is  given  only 
to  the  parties  to  the  action,  or  to  those  whose  rights  are  directly 
affected  by  the  judgment,  a  surety  is  usually  entitled  to  an  injunc- 
tion where  he  has  had  no  opportunity  of  defending  and  he  has  a 
good  defense  to  the  action.*  This  principle  naturally  applies  espe- 
cially where  a  judgment  has  been  obtained  against  a  surety  in 
summary  proceedings.^  A  surety  will  be  granted  an  injunction 
against  a  judgment  on  the  ground  of  newly  discovered  evidence  of 
usury,  payment,  or  release.®  A  surety  is  generally  entitled  to  an 
injunction  restraining  proceedings  on  a  judgment,  where  such  surety 
is  released  or  discharged  by  reason  of  extension,  agreement,  conduct 
of  the  parties,  or  satisfaction,  this  being  regarded  as  peculiarly  within 
the  province  of  equitable  interference.'  An  injunction  will  also  bo 
granted  in  favor  af  a  surety  against  a  judgment,  where  the  plaintiff 
at  law  has  acted  coUusively  or  prevented  a  defense  by  improper 
conduct.*  Where  the  grounds  of  relief  are  equitable  a  surety  is 
generally  entitled  to  an  injunction  against  a  judgment*  But 
where  there  is  an  adequate  remedy  at  law  in  the  trial  court,  or  by 
proceedings  in  error  or  on  appeal,  or  by  affidavit  of  illegality,  an 
injunction  will  not  be  granted  in  favor  of  a  surety  against  a  judg- 
ment.*® Nor  is  a  surety  entitled  to  an  injunction  against  a  judg- 
ment, where  he  does  not  show  a  valid  defense  to  the  same.**  The 
negligence  and  failure  of  a  surety  to  make  a  defense  where  the  same 
would  be  good  at  law  will  prevent  an  injunction;  and  equitable  relief 
has  been  denied  where  it  was  claimed  on  the  ground  of  release,  set- 
oflf,  usury,  indemnity,  mistake,  nonliability,  secondary  liability,  or 
that  the  plaintiflF  was  not  entitled  to  sue  on  account  of  his  relation  with 

8.  Note:  68  L.R.A.  745  et  seq.  win,  17  Johns.    (N.  Y.)   384,  8  Am. 

4.  Note :  30  L.R.A.  240.    See  Judo-   Dec.  415. 

MENTS,  vol.  16,  p.  731.  Note:  31  L.R.A.  64,  65. 

5.  Note:   31  L.R.A.  63.  10.  Kenner   v.    Caldwell,    1   Bailey 

6.  Note:  31  L.R.A.  64.  Eq.    (S.   C.)    149,  21  Am.  Dec.  538. 

7.  Williams  v.  Helme,  16  N.  C.  151,  Notes:  30  L.RA.  568;  31  L.R.A.  60. 
18  An.   Dec.  580;   Dixon   v.    Ewing,  11.  Note:    31  L.R.A.   60,   6L 

3  Ohio  280,  17  Am.  Dec.  590;  Baird  An  execution  will  not  be  enjoined 

V.  Rice,  1  Call  (Va.)  18,  1  Am.  Dec.  on  the  ground  that  an  entry  was  not 

497.  made  upon  the  execution  showing  who 

Notes:   54   A.   S.   R.  257,   258;   30  was   principal   and   who   was  surety, 

L.R.A.  567.  where  the  judgment  was  against  sev- 

8.  Union  Bank  v.  Geary,  5  Pet.  99,  eral  joint  makers  of  a  note,  as  such 
8  U.  S.   (L.  ed.)   60.  entry  is  not  required  by  law,  although 

Note :  31  L.R.A.  64.  one  of  the  parties  was  a  surety.    Work 

9.  Hempstead  v.   Watkins,   6  Ark.    v.  Harper,  31  Miss.  107,  66  Am.  Dec 
317,  42  Am.  Dec.  696;  King  v.  Bald-   549. 
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the  principal.**  A  suit  to  enjoin  a  judgment  against  a  surety  will 
not  lie  on  the  ground  that  the  principal's  liability  has  been  subse- 
quently discharged,  where  a  statute  permits  the  surety  under  such 
circumstances  to  file  a  bill  to  review  the  judgment  against  him  for 
newly  discovered  matter,  without  affecting  that  in  favor  of  his  prin- 
cipal.*^ A  judgment  obtained  by  a  surety  against  his  principal  will 
be  enjoined  where  the  surety  has  paid  nothing  on  the  obligation. 
It  has  been  held,  however,  that  a  judgment  obtained  by  a  surety 
against  his  principal  will  not  be  enjoined  on  the  ground  that  the 
payment  for  which  the  judgment  was  obtained  was  made  by  another 
surety,  where  there  was  negligence  on  the  part  of  the  complainant  in 
ascertaining  such  defense,  nor  can  a  principal  obtain  an  injunction 
against  a  judgment  on  the  ground  of  release  of  his  surety  by  the 
creditor.** 

Amount  Recoverable  against  Sureties 

127.  In  General. — As  the  liability  of  a  surety  cannot  exceed  that 
of  his  principal,**  where  that  amount  has  been  fixed  by  a  judgment 
at  law  against  the  principal,  it  forms  the  rule  to  determine  the  sum 
to  be  recovered  against  the  surety,  and,  it  has  been  held,  the  verdict 
and  judgment  are  competent  evidence  on  behalf  of  the  surety  for 
this  purpose,  indeed,  the  highest  evidence  of  the  fact,  although  an 
error  has  been  committed  as  to  the  amount  in  the  case  against  the 
principal.**  It  has  been  held  that  in  an  action  on  a  bond,  the  prin- 
cipaFs  accountings  and  settlements,  made  in  pursuance  of  law,  are 
conclusive  against  him  and  his  sureties,  in  the  absence  of  mistake.*^ 
As  a  rule,  however,  the  sureties  cannot  be  concluded  by  a  fabricated 
account  of  their  principal  with  his  creditors ;  they  may  always  inquire 
into  the  reality  and  truth  of  the  transactions  existing  between  them.*® 
A  surety  is  not  liable  beyond  the  express  terms  of  hLs  contract,  even 
where  liquidated  damages  are  provided  for  its  breach;  and  the  lia- 
bility of  the  surety  cannot  as  a  rule  exceed  the  penalty  agreed  upon.** 
It  has  been  held,  however,  that  the  penalty  named  is  not  the  measure 

12.  Creath  v.  Sims,  6  How.  192,  12  17.  Boone  County  v.  Jones,  54  la. 
U.  S.  (L.  ed.)  111.  699,  2  N.  W.  987,  7  N.  W.  155,  37  Am. 

Note:  31  L.R.A.  61  et  seq.  Rep.  229  and  note. 

13.  Michener  v.  Sprinerfield  Engine,  18.  United  States  v.  Boyd,  5  How. 
etc.,  Co.,  142  Ind.  130,  40  N.  E.  679,   29,  12  U.  S.  (L.  ed.)  36. 

31  L.R.A.  59  and  note.  19.  Leggett  v.  Humphreys,  21  How. 

14.  Note:  31  L.R.A.  66.  As  to  the  66,  16  U.  S.  (L.  fd.)  50;  Albie  v. 
effect  of  a  release  of  a  surety  by  the  Jones,  82  Ark.  414,  102  S.  W.  222,  12 
creditor,  see  supra,  par.  94.  Ann.  Cas.  433  and  note. 

15.  See  supra,  par.  27.  Notes:   13  L.R.A.  418;   55  L.R.A. 

16.  United  States  v.  Allsbury,  4  381  et  seq.  As  to  interest,  see  next 
Wall.  186,  18  U.  S.  (L.  ed.)  321.  See  succeeding  paragraph.  See  also 
infra,  par.  129,  130.  Bonds,  vol.  4,  pp.  6S,  69. 
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of  the  surety's  liability  on  a  bond  of  a  contractor  for  government 
work,  given  under  and  in  compliance  with  the  t^rms  of  a  statute 
requiring  it  to  be  conditioned  for  the  performance  of  the  contract, 
with  the  additional  obligation  that  the  contractor  shall  pay  for  labor 
and  materials,  but,  although  the  surety  has  taken  charge  of  and 
completed  the  work  at  a  loss  exceeding  the  penalty  of  the  bond,  he 
may  still  be  liable  to  laborers  and  materialmen  for  the  amount  of 
their  claims.*®  Where  the  penalty  of  an  official  bond  is  larger  than 
that  required  by  statute,  it  has  been  held  that  the  liability  of  tho 
sureties  should  be  limited  to  the  amount  required  by  law.^  On  the 
other  hand,  it  has  been  held  that  the  amount  specified  in  the  bond, 
though  in  excess  of  the  amount  required  by  statute,  is  the  measure 
of  the  rights  of  the  obligee  and  the  liability  of  the  sureties,  it  being 
said  that  no  fraud,  mistake,  or  coercion  being  shown  by  which  they 
were  induced  to  enter  into  the  agreement,  the  court  must  presume 
that  the  parties  intended  to  assume  th#  liability  which  they,  by  their 
contract  or  bond,  have  in  fact  and  in  law  assumed.*  On  failure  to 
perform  the  condition  of  a  bond,  the  penalty  becomes  an  absolute 
debt,  and  at  law  is  recoverable ;  but  in  equity  relief  is  granted  against 
the  enforcement  of  the  penalty  on  payment  of  a  sum  as  damages 
ascertained  to  be  an  equitable  equivalent  of  the  condition  not  per- 
formed.*  So,  where  the  surety  has  been  compelled  to  pay  the  whple 
amount  of  his  bond  before  a  third  party  recovers  judgment,  he  ought 
to  be  relieved  against  an  execution  by  this  third  party.*  Where 
partial  payments  have  been  made  by  the  sureties  (subject  to  all  ques- 
tions), the  application  of  these  payments  is  made  by  deducting  them 
from  the  penalty  of  the  bond,  and  allowing  interest  on  the  balance 
thus  resulting,  from  the  commencement  of  the  suit,  there  having 
been  no  previous  demand  of  the  penalty,  or  acknowledgment  that  the 
whole  was  due.^  Where  the  bond  of  sureties  is  joint  and  several,  each 
is  bound  for  the  whole;  and  the  right  of  contribution  between  them 
is  a  matter  with  which  the  creditor  has  no  concern.*  It  has  been 
held,  however,  that  sureties  who  are  severally  and  not  jointly  bound 

20.  Griffith  v.  Rundle,  23  Wash.  453,  6.  Cox  v.  United  States,  6  Pet.  172, 

63  Pac.  199,  55  L.R.A.  381  and  note.  8  U.  S.  (L.  ed.)  359. 

1.  McCaraher  v.  Com.,  5  Watts  &  S.  While  several  persons  who  become 
(Pa.)  21,  39  Am.  Dec.  106.  sureties  for  the  same  debt  are  liable 

Note :  12  Ann.  Cas.  437.  in  solido,  they  have  the  right,  in  Louisi- 

2.  State  V.   Taylor,  10   S.  D.  182,  ana,  on  being  sued,  except  in  case  of 
72  N.  W.  407,  66  A.  S.  R.  707.  renunciation  or  insolvency,  to  demand 

3.  New  Jersey  v.  Connollv,  75  N.  J.  a  division  of  the  debt,  so  that  each 
Eq.  521,  72  Atl.  363,  138  A^  S.  R.  577.  shall  pay  only  his  proportional  part; 

4.  Humphreys  v.  Legp:ett,  9  How.  and  where  such  division  is  claimed,  the 
297,  13  U.  S.  (L.  ed.)  145.  court    must    allow    it.      Metropolitan 

5.  M'Gill    V.    Bank   of   the   United  Bank  v.  Muller,  24  So.  295,  50  La. 
States,  12  Wheat.  511,  6  U.  S.  (L.  ed.)  Ann.  1278,  69  A.  S.  R.  475. 

713. 
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in  the  sum  of  two  thousand  dollars  each  upon  a  bond  taken  in  the 
penal  sum  of  twenty  thousand  dollars  from  ten  sureties  may  be  held 
liable  in  the  full  sum  of  two  thousand  dollars,  if  an  unsatisfied  defal- 
cation of  the  principal  exceeds  that  sum,  although  such  defalcation 
is  less  than  twenty  thousand  dollars."^ 

128.  Liability  of  Surety  for  Interest  and  Costs  When  Effect  Is 
to  Exceed  Penalty  of  Bond. — The  cases  passing  on  the  liability  of  a 
surety  for  interest  when  the  effect  of  allowing  such  interest  is  to 
exceed  the  penalty  of  the  bond  are  not  in  harmony.  It^is  a  general 
rule,  and  well  settled,  that  sureties  are  liable  only  to  the  extent  of 
the  penalty  of  the  bond.^  But  the  later  and  apparently  preponder- 
ance of  authority  is  to  the  effect  that  whenever  the  penalty  becomes 
a  debt  due  and  payable  as  to  the  surety,  he  is  as  much  liable  for 
interest  thereon  as  if  he  had  been  originally  the  principal  debtor, 
not,  however,  as  a  part  of  the  debt  for  which  he  became  responsible, 
but  as  damages  for  its  detention,  and  it  is  immaterial  that  the  allow- 
ance of  interest  may  make  the  judgment  in  excess  of  the  penalty 
named  in  the  bond.*  The  effect  of  this  rule  is  that  on  the  breach 
of  the  condition  of  a  penal  bond,  the  penalty  itself  becomes  a  debt 
due  in  law  from  which  the  obligors  may  discharge  themselves  when 
the  liability  exceeds  the  penalty,  by  payment  of  the  penalty  alone, 
and  that  if  this  is  not  done,  the  penalty  will  bear  interest.*^  But 
it  seems  that  interest  mufet  be  claimed  by  the  pleadings  and  that  it 
may  be  computed  only  from  the  time  of  the  demand  in  case  demand 
may  be  necessary,  and  not  from  the  time  of  the  default.^^  There 
are  a  few  authorities  which  adhere  to  the  rule  that  the  penalty 
of  the  bond  limits  the  responsibility  of  one  who  executes  it  as  surety, 

7.  Brighton  Bank  v.  Smith,  12  Allen  S.  119,  25  U.  S.  (L.  ed.)  571;  United 
(Mass.)  243,  90  Am.  Dec.  144.  States  v.  United  States  Fidelity,  etc., 

8.  See  preceding  paragraph.  Co.,  236  U.  S.  512,  35  S.  Ct.  298,  59  U. 

9.  Empire  State  Surety  Co.  v.  Lind-  S.  (L.  ed.)  696;  Empire  State  Surety 
enmeier,  54  Colo.  497,  131  Pac.  437,  Co.  v.  Lindenmeier,  54  Colo.  497,  131 
Ann.  Cas.  1914C  1189  and  note;  Frink  Pac.  437,  Ann.  Cas.  1914C  1189; 
V.  Southern  Exp.  Co.,  82  Ga.  33,  8  Whereatt  v.  Ellis,  103  Wis.  348,  79  N. 
S.  E.  862,  3  L.R.A.  482  and  note;  W.  416,  74  A.  S.  R.  865. 
McMulIen    v.    Winfield    Bldg.,    etc.,  Note:  87  Am.  Dec.  753. 

Ass'n,  64  Kan.  298,  67  Pac.  892,  91  Interest  on  a  bond  in  an  action  for 
A.  S.  R.  236,  56  L.R.A.  924;  Brighton  negligence,  whereby  money  was  lost, 
Bank  v.  Smith,  12  Allen  (Mass.)  243,  is  recoverable,  not  from  the  time  the 
90  Am.  Dec.  144;  Harris  v.  Clap,  1  money  was  lost,  but  from  the  time  of 
Mass.  308,  2  Am.  Dec.  27  and  note;  a  demand  for  pa3mient  made  upon  the 
Bumside  v.  Waud,  170  Mo.  531,  71  principal  and  surety;  and  if  no  de- 
S.  W.  337,  62  L.R.A.  427.  mand  had  been  previously  made,  it  is 

Notes :  87  Am.  Dec.  751  et  seq. ;  55  recoverable  only  from  the  time  the  writ 
L.R.A.  384;  12  Ann.  Cas.  437.  See  was  served  upon  the  defendants. 
Bonds,  vol.  4,  p.  69.  Frink  v.   Southern   Exp.   Co.,  82  Ga. 

10.  Note:  Ann.  Cas.  1914C  1195.         33,  8  S.  E.  862,  3  L.R.A.  482. 

11.  United  States  v.  Curtis,  100  U. 
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and  consequently  that  such  surety  is  not  liable  in  the  event  of  a 
breach  for  interest  beyond  the  penalty  of  the  bond.^*  Many  authori- 
ties, however,  permit  the  computation  of  interest  from  the  time  of 
the  breach  of  the  condition  of  the  bond,  irrespective  of  any  demand 
made.^*  But  even  by  these  authorities  it  has  been  held  that  the 
rule  that  the  surety's  liability  cannot  be  extended  beyond  the  penal 
sum  of  the  bond  has  no  application  where  he  has  in  some  way  resisted 
or  obstructed  the  recovery  of  the  claim  against  him,  and  that  in  such 
a  case,  interest  is  allowable.**  .Under  the  old  rule  costs  of  the  suit 
against  the  principal  would  not  be  allowed  against  the  sureties  unless 
both  the  damages  and  costs  were  within  the  limit  of  the  penalty. 
Under  the  more  modem  rule  they  would  appear  to  be  allowable, 
at  least  to  the  extent  of  the  penalty  and  interest  from  the  time,  of 
the  default.  So  far  as  the  costs  of  the  action  against  the  sureties 
on  the  bond  are  concerned,  it  would  seem  that  under  either  the  orig- 
inal or  the  modern  rule  they  must  be  governed  by  the  provisions 
and  rules  of  practice  applicable  to  ordinary  cases. *^ 

Evidence 

129.  Judgment  against  Principal  as  Evidence  against  Surety. — 
The  question  how  far  a  judgment  against  the  principal  is  evidence 
against  the  surety  has  proved  a  perplexing  one  for  the  courts,  and 
it  would  be  difficult  to  find  one  on  which  the  opinions  are  in  more 
hopeless  confusion.  Relying  on  the  fundamental  rule  that  only 
parties  and  privies  are  bound  by  a  judgment,^^  the  courts  have  held 
that  ordinarily  a  judgment  against  a  principal  in  an  action  in  which 
the  surety  was  not  a  party  and  of  which  he  had  no  notice  is  only 
prima  facie  evidence  against  the  surety  and  he  is  permitted  to  defend 
by  showing  any  matters  that  might  have  been  asserted  by  the  prin- 
cipal.*'   But  while  the  majority  of  the  cases  seem  to  unite  in  declar- 

12.  Note:  87  Am.  Dec.  754.  (L.  ed.)  1119;  United  States  v.  Rundle, 

13.  M'Gile  V.  Bank  of  United  States,   107  Fed.   227,  46   C.   C.  A.  251,  52 

12  Wheat.  511,  6  U.  S.  (L.  ed.)  713;  L.R.A.  505;  Price  v.  Carlton,  121  Ga. 
Lecrpfelt  V.  Humphreys,  21  How.  66,  12,  48  S.  E.  721,  68  L.R.A.  736; 
16  U.  S.  (L.  ed.)  50;  Fraser  v.  Little,  Charles  v.  Hoskins,  14  la.  471,  83  Am. 

13  Mich.  195,  87  Am.  Dec.  741  and  Dec.  378  and  note;  Graves  v.  Bulkley, 
note.  25  Kan.  249,  37  Am.  Rep.  249;  Park 

Note :  Ann.  Cas.  1914C  1196.  v.  Ensign,  66  Kan.  50,  71  Pac.  230,  97 

14.  Note:  Ann.  Cas.  1914C  1197.  A.  S.  R.  352;  Beauchaine  v.  McKin- 

15.  Note:  55  L.R.A.  386.  non,  55  Minn.  318,  56  N.  W.  1065,  43 

16.  See  Judgments,  vol.  15,  p.  1005  A.  S.  R.  506 ;  Stephens  v.  Shaf er,  4S 
et  seq.  Wis.  54,  3  N.  W.  835,  33  Am.  Rep. 

17.  McLoiighlin  v.  Potomac  Bank,  7  793  and  note. 

How.  220,  12  U.  S.  (L.  ed.)  675;  Rob-       Notes:  132  A.  S.  R.  761  et  seq.;  40 
bins  V.  Chicago,  4  Wall.  658,  18  U.  S.   L.R.A. (N.S.)  698  et  seq.;  9  Ann.  Cas. 
(L.  ed.)  427;  Moses  v.  United  States,   154. 
166  U.  S.  571,  17  S.  Ct.  682,  41  U.  S. 

1088 


21  R.  C.  L.  PEINCIPAL  AND  SURETY  i  129 

ing  the  prima  facie  effect  of  a  judgment  against  the  principal  as 
evidence  against  the  surety,  they  differ  somewhat  as  to  the  means 
by  which  this  prima  fade  evidence  may  be  rebutted.*®  Moreover, 
where  from  the  nature,  purpose  and  wording  of  the  bond,  it  appears 
that  the  surety  has  contracted  in  reference  to  the  conduct  of  one  of 
the  parties  in  some  proceeding  in  the  courts,  as  that  he  shall  pay  a 
particular  judgment  or  shall  pay  the  costs  or  has  agreed  to  answer 
for  the  principal  in  respect  to  some  charge  which  the  law  lays  on 
him,  or  has  otherwise  agreed  to  abide  the  decree  or  judgment  of  a 
court  against  the  principal,  it  has  been  held  that  the  recovery  of  the 
judgment  is  in  itself  the  happening  of  the  contingency  on  which 
the  surety  was  to  become  bound,  and  that  consequently,  in  the 
absence  of  fraud  or  collusion,  the  judgment  is  conclusive  proof  not 
only  of  the  breach  of  the  bond  but  of  the  quantity  of  the  damage  re- 
sulting therefrom,  and  this  even  though  the  surety  had  no  notice  of  the 
suit.**  There  is  no  reason  why  parties  should  not  be  allowed  to 
obligate  themselves  to  abide  by  the  result  of  a  suit  between  others; 
and  if  the  contract  in  this  case  can  be  fairly  construed  as  imposing 
such  an  obligation,  there  is  no  hardship  in  enforcing  it.  Such  an 
obligation  does  not  arise  out  of  the  mere  relation  of  principal  and 
surety,  but  springs  from  the  express  stipulations  of  the  agreement.-^ 
And  the  cases  show  that  this  agreement  need  not  be  by  express  words, 
or  specify  a  particular  suit  or  cause  of  action,  but  is  held  to  arise 
from  the  nature  of  the  contract,  and  of  the  relations  of  the  parties 
in  certain  classes  of  cases.*    However,  that  a  judgment  against  the 

18.  Note:  132  A.  S.  B.  761,  762.  66  L.R.A.  654;  Chamberlain  v.  God- 

19.  Stovall  v.  Banks,  10  Wall.  683,  frey,  36  Vt.  380,  84  Am.  Dec.  690; 
19  U.  S.  (L.  ed.)  1036;  Steele  v.  Cul-  Costello  v.  Bridges,  81  Wash.  192, 142 
ver,  211  tJ.  S.  26,  29  S.  Ct.  9,  53  U.  S.  Pac.  687,  L.R.A.1915A  853 ;  Point 
(L.  ed.)  74;  Bierce  v.  Waterhouse,  219  Pleasant  v.  Greenlee,  63  W.  Va.  207, 
U.  S.  320,  31  S.  Ct.  241,  55  U.  S.  (L.  60  S.  E.  601,  129  A.  S.  R.  971. 

ed.)  237;  Pico  V.  Webster,  14  Cal.  202,  Notes:  43  Am.  Dec.  440;  80  Am. 

73  Am.  Dec.  647;  Gillett  v.  Wiley,  126  Dec.  77;  83  Am.  Dec.  380;  38  A.  S.  R. 

111.  310,  19  N.  E.  287,  9  A.  S.  R.  587;  719;  132  A.  S.  R.  762,  763;  2  L.R.A. 

Graves  v.  Bulkley,  25  Kan.  249,  37  644;  11  L.R.A.  852;  40  L.R.A.(N.S.) 

Am.  Rep.  249;  Taylor  v.  Slate,  73  Md.  700  et  seq.;  9  Ann.  Cas.  153. 

208,  20  Atl.  914,  11  L.R.A.  852;  Mc-  20.  McConndl  v.  Poor,  113  la.  133, 

Christal  v.  Clisbee,  190  Mass.  120,  76  84  N.  W.  968,  52  KB. A.  312;  Pioneer 

N.  E,  511,  5  Ann.  Cas.  769,  3  L.R.A.  Sav.,  etc.,  Co.  v.  Bartsch,  51  Minn. 

(N.S.)  702;  Deobold  V.  Opperman,  111  474,  53  N.  W.  764,  38  A.  S.  R.  511; 

N.  Y.  531,  19  N.  E.  94,  7  A.  S.  R.760  State  v.  Holt,  27  Mo.  340,  72  Am. 

and    note,    2   L.R.A.    644    and    note;  Dec.  273. 

Douglass  V.  Ferris,  138  N.  Y.  192,  33  1.  Chamberlain  v.  Godfrey,  36  Vt. 

N.  E.  1041,  34  A.  S.  R.  435  and  note ;  380,  84  Am.  Dec.  690.     See  also  Mc- 

Jaynes  v.  Piatt,  47  Ohio  St.  262,  24  Laughlin  v.   Potomac  Bank,  7  How. 

N.  E.  262,  21  A.  S.  R.  810  and  note;  229,  12  U.  S.  (L.  ed.)  679;  Heard  v. 

United  Brethren  v.  Akin,  45  Ore.  247,  Lodge,  20  Pick.   (Mass.)   53,  32  Am. 

77  Pac.  748,  2  Ann.  Cas.  353  and  note,  Dec.  197. 
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principal,  in  the  absence  of  fraud  or  collusion,  is  conclusive  gen- 
erally against  the  surety  is  affirmed  in  a  number  of  cases.*  On  the 
other  hand,  unless  by  the  terms  of  the  contract  the  surety  is  to  be 
bound  thereby,  it  has  been  held  in  some  decisions  on  the  principle 
that  every  man  shall  have  his  day  in  court  and  shall  be  heard  in 
his  own  defense  that  a  judgment  against  the  principal  is  entitled  to 
no  consideration  as  against  the  surety,  but  must  be  regarded  as  strictly 
matter  inter  alios,  unless  the  surety  was  a  party  or  privy  to  the 
action  on  the  contract.*  Respecting  the  seeming  great  conflict  in 
the  cases  as  to  the  evidential  value  of  a  judgment  against  the  prin- 
cipal in  an  action  against  his  surety,  it  may  be  observed  that  it  is 
not  always  possible  to  tell  what  the  language  of  the  obligation  involved 
in  the  particular  suit  is,  and  without  this,  it  cannot  be  said  how  far 
two  cases  may  be  out  of  harmony,  the  wording  of  the  instrument 
being  everything  in  this  class  of  cases.*  In  the  ordinary  contract 
for  indemnification,  the  surety  is  brought  in  by  notice,  and  it  is 
usually  held  in  such  cases  that  if  he  is  seasonably  notified  of  the 
original  suit  and  given  an  opportunity  to  defend,  he  will  be  con- 
cluded by  the  judgment  against  his  principal.*  Some  of  the  cases 
hold  that  even  with  notice  a  judgment  against  the  principal  is  only 
prima  facie  evidence  against  the  sureties.*  It  is  generally  agreed, 
as  well  in  those  cases  holding  that  a  judgment  against  the  principal 
is  conclusive  against  the  surety  as  in  those  in  which  it  is  held  that 
such  a  judgment  is  only  prima  facie  evidence,  that  the  surety  may 
set  up  fraud  or  collusion  in  obtaining  the  judgment.'  In  cases  where 
a  surety  attacks  a  judgment  against  his  principal  on  the  ground 

2.  Charles  v.  Hoskins,  14  la.  471,  83  Am.  Dec.  647;  Graves  v.  Bulkley,  25 
Am.  Dec.  378;  Beh  v.  Bay,  127  la.  246,  Kan.  249,  37  Am.  Rep.  249. 

103  N.  W.  119, 109  A.  S.  R.  385.  Notes:  132  A.  S.  R.  768;  52  L.R.A. 

Notes:  132  A.  S.  R.  760,  761;  9  Ann.  166;  40  L.R.A. (N.S.)  698,  724;  9  Ann. 

Cas.  154.  Cas.  154. 

3.  Pico  V.  Webster,  14  Cal.  202,  73  6.  Henry  v.  Heldmaier,  226  111.  152, 
Am.  Dec.  647 ;  Grommes  v.  St.  Paul  80  N.  E.  705,  9  Ann.  Cas.  150. 
Trust  Co.,  147  111.  634,  35  N.  E.  820,  Note:  40  L.R.A.(N.S.)  726. 

37  A.  S.  R.  248;  McConnell  v.  Poor,  7.  McLaughlin  v.  Potomac  Bank,  7 
113  la.  133,  84  N.  W.  968,  52  L.R.A.  How.  220,  12  U.  S."  (L.  ed.)  675; 
312;  Floumoy  v.  Bullock,  11  N.  M.  Charles  v.  Hoskins,  14  la.  471,  83  Am. 
87,  66  Pac.  547,  55  L.R.A.  745;  Flet-  Dec.  378  and  note;  Brown  v.  Wright, 
cher  v.  Jackson,  23  Vt.  581,  56  Am.  7  T.  B.  Mon.  (Ky.)  396,  18  Am.  Dec. 
Dec.  98;  Ballantine  v.  Fenn,  84  Vt.  190;  Lowell  v.  Parker,  10  Mete. 
117,  78  Atl.  713,  40  L.R.A. (N.S.)  698;  (Mass.)  309,  43  Am.  Dec.  436;  Doug- 
Central  Banking,  etc.,  Co.  v.  United  lass  v.  Ferris,  138  N.  Y.  192,  33  N.  E. 
States  Fidelity,  etc.,  Co.,  73  W.  Va.  1041,  34  A.  S.  R.  435;  Parkhurst  v. 
197,  80S.  E.  121,  51L.R.A.(N:S.)  797.  Sumner,  23  Vt.  538,  56  Am.  Dec.  94 
Note:  40  L.R.A.(N.S.)  700,  701,  and  note;  Chamberlain  v.  Godfrey,  36 
727.  Vt.  380,  84  Am.  Dec.  690. 

4.  Costello  V.  Bridges,  81  Wash.  192,  Notes:  132  A.  S.  B.  768;  40  L.R.A. 
142  Pac.  687,  L.R.A.i915A  853.  (N.S.)    749;  9  Ann.   Cas.  154;   Ann. 

5.  Pico  V.  Webster,  14  Cal.  202,  73  Cas.  1915D  401. 
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that  it  was  obtained  for  the  purpose  of  defrauding  him,  however,  it 
has  been  held  that  it  must  be  made  to  appear  either  that  no  debt 
existed  against  the  principal,  or  that  the  amount  was  grossly  exag- 
gerated for  the  purpose  of  defrauding  the  surety.®  In  many  cases 
official  bonds  are  distinguished  from  that  class  of  bonds  wherein  the 
surety  contracts  that  his  principal  shall  do  a  specific  thing,  such  as 
to  pay  a  judgment.^  Thus,  in  the  case  of  an  official  bond,  where 
the  surety  contracts  that  his  principal  will  faithfully  discharge  the 
duties  of  his  office,  it  has  been  held  that  a  judgment  is  only  prima 
facie  evidence  against  the  surety.^®  On  the  other  hand  it  has  been 
held  that  where  a  judgment  is  recovered  against  an  officer  for  official 
misconduct  against  which  the  sureties  on  his  bond  have  covenanted, 
it  is  absolutely  conclusive  against  the  sureties,  in  the  absence  of  fraud 
or  collusion,  as  to  both  the  official  misconduct  and  the  extent  of  the 
damages.**  Again,  it  has  been  held  that  such  a  judgment  is  res 
inter  alios  acta,  and  therefore  no  evidence  at  all  in  an  action  against 
the  sureties.**  Judgments  confessed  by  a  principal  or  allowed  by 
default  do  not  bind  the  surety.** 

130.  Effect  of  Judgment  in  Favor  of  Principal. — It  is  a  well  recog- 
nized rule  that  the  sureties  on  an  obligation  may,  in  an  action  against 
them,  make  use  of  a  judgment  in  an  action  against  their  principal 
aj9  a  defense,  when  the  judgment  was  in  his  favor,**  auch  judgment, 

8.  Dickerman  v.  Northern  Trust  Co.,       Notes:  2  L.R.A.  644;  52  L.R.A.  176 
176  U.  S.  181,  20  S.  Ct.  311,  44  U.  S.   et  seq. ;  Ann.  Cas.  1915D  402. 

(L.  ed.)  423.  12.  Pico  v.  Webster,  14  Cal.  202,  73: 

9.  See  generally,  Public  Officers.  Am.  Dec.  647. 

10.  Moses  V.  United  States,  166  U.       Notes:  52  L.R.A.  166  et  seq.;  Ann. 
S.  571, 17  S.  Ct.  682,  41  U.  S.  (L.  ed.)    Cas.  1915D  402. 

1119;  Graves  v.  Bulkley,  25  Kan.  249,  Compare  Beauchaine  ▼.  McKinnon,. 

37  Am.  Rep.  249  and  note;  Lowell  v.  55  Minn.  318,  56  N.  W.  1065,  43  A. 
Parker,  10  Mete.  (Mass.)  309,  43  Am.  S.  R.  506,  wherein  it  is  said  that  while 
Dec.  436  and  note;  Lipscomb  v.  Post-  the  decided  weight  of  authority  is  in* 
ell,  38  Miss.  476,  77  Am. .  Dec.  651 ;  favor  of  the  doctrine  that  a  judgment 
Barker  v.  Wheeler,  60  Neb.  470,  83  N.  against  the  principal  upon  an  oflScial 
W.  678,  83  A.  S.  R.  541;  Thomas  v.  bond  is  prima  facie  evidence  against 
Hubbell,  15  N.  Y.  405,  69  Am.  Dec.  the  sureties,  the  rule  declaring  judg- 
619;  Martin  v.  Buffaloe,  128  N.  C.  305,  j^ents  against  principals  upon  official 

38  S.  E.  902,  83  A.  S.  R.  679 ;  St^  bonds   ineffectual   as   against   sureties 

§ori7\^^^^^'''  toQ^'^i  ^\  ^  ^'  ^'  is  more  easilv  sustained  on  principle. 
835^  33  Am.  Rep   .93  and  note.  13   United    States   v.    Rmldle,    107 

L.R.l"N.i  )  7^;  9  inn. '^'.'1^4  e2  J,f;  ^27,  46  C.  C.  A.  251,  52  KR.A. 

"^11.  Boston  V.   Schapero,  217  Mass.    JS^'}^\^'  »•  ^'"^^^^  40  L.R.A. 

71,  104  N.  E.  440,  Ann.  Cas.  1915D  (^J?')  J^V*^  ^%r    ^       ..  -r      .«. 
399  and  note;  Com.  v.  Fidelitv,  etc.,       ^4.  Charles  v.  Hoskins,  14  la.  471, 

Co.,  224  Pa.  St.  95,  73  Atl.  327,  132  83  Am.  Dee.  378;  McConnell  v.  Poor, 

A.  S.  R.  755  and  note;  Meyer  v.  Barth,  113  la.  133,  84  N.  W.  968,  52  L.R.A. 

97  Wis.  352,  72  N.  W.  748,  65  A.  S.  R.  312;   State  v.  Cost*,  36  Mo.  437,  88 

124  and  note.  Am.  Dec.  148;  Stephens  v.  Shafer,  48 
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if  adverse  to  the  plaintiflF,  being  conclusive  in  favor  of  the  sureties, 
or  in  any  event  it  is  conclusive  as  to  the  extent  of  damages  which 
he  may  recover  against  them.^^  It  has  been  held,  however,  that 
the  sureties  of  an  administrator  remain  liable,  notwithstanding '  a 
decree  adjusting  his  accounts  and  discharging  him  and  them  from 
liability,  if  such  decree  is  afterwards  vacated  for  fraud  and  misrepre- 
sentation, though  without  notice  to  them,  and  though  they,  in  the 
mean  time,  acting  in  good  faith  and  in  reliance  upon  such  decree, 
have  paid  over  to  the  administrator  the  funds  of  the  estate,  which 
he  had  pursuant  to  agreement  placed  in  their  hands  to  secure  them 
from  liability  as  his  sureties.^*  The  fact  that  in  an  action  against 
him  on  his  bond,  a  surety  may  avail  himself  of  a  prior  judgment 
in  favor  of  his  principal  has  frequently  furnished  a  strong  vice 
versa  argument  in  favor  of  the  surety  being  concluded  by  a  judg- 
ment against  his  principal.*'  It  has  been  stated,  however,  that  it 
is  fallacious  reasoning  to  suppose,  that,  because  the  surety  may  claim 
the  benefit  of  a  judgment  in  favor  of  his  principal,  it  follows  that 
he  is  concluded  by  one  against  him,  since  the  surety  is  discharged 
by  a  finding  for  his  principal,  not  owing  to  the  creditor  being  estopped, 
but  because  it  establishes  the  absence  of  liability  of  the  principal, 
apd,  if  he  is  not  liable,  the  surety  cannot  be,  as  his  obligation  is 
merely  incidental  to  that  of  the  principal.*® 

131.  Admissions  of  Principal  as  Evidence;  Principal  as  Witness  for 
Surety. — ^In  general,  admissions  by  one  man  are  not  evidence  against 
another.  But  to  this  there  are  exceptions.  In  many  cases  where 
a  man  has  the  means  of  knowing  a  fact,  and  it  is  against  his  interest 
to  admit  it,  his  admission  is  evidence,  even  against  another  person.** 
Receipts,  statements,  and  other  evidences  of  liability  in  the  hand- 
writing of  the  principal  are  admissible  evidence  against  the  sureties, 
and  prove  prima  facie  liability  on  their  part.^®  So  generally  the 
principal's  declarations  and  admissions,  where  these  form  a  part  of 
the  acts  or  omissions  of  the  principal  for  which  the  surety  is  bound, 

Wis.  54,  3  N.  W.  836,  33  Am.  Rep.  83  Am.  Dec.  378. 

793.  Note:  132  A.  S,  R.  768,  769. 

Notes:  132  A.  S.  R.  768,  769;  52       See  preceding  paragraph. 
L.R.A.  187.  18.  McConneU  v.  Poor,  113  la.  133, 

15.  United  States  v.  Allsbury,  4  84  N.  W.  968,  52  L.R.A.  312.  See 
Wall.   186,   18   U.   S.    (L.   ed.)    321;   supra,  par.  27. 

Maine  Central  R.  Co.  v.  National  Sure-  19.  See  generally,  Evidence,  vol.  10, 

ty  Co.,  113  Me.  465,  94  Atl.  929,  L.R.A.  p.  974. 

1916A   881;    Stephens   v.    Shafer,  48  20.  Joyce  v.  Auten,  179  U.  S.  591, 

Wis.  54,  3  N.  W.  835,  33  Am.  Rep.  21  S.  Ct.  227,  45  U.  S.  (L.  ed.)  332; 

793.    See  supra,  par.  127.  Kuhl  v.  Chamberlain,  140  la.  546,  118 

16.  Deobold  v.  Oppermann,  111  N.  N.  W.  776,  21  L.R.A.(N.S.)  766;  Star 
Y.  531,  19  N.  E.  94,  7  A.  S.  R.  760,  2  Grocery  Co.  v.  Bradford,  70  W.  Va. 
L.R.A.  644  and  note.  496,  74  S.  E.  509,  39  L.R.A.(N.S.) 

17.  Charles  v.  Hoskins,  14  la.  471,  184. 
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constitute  portions  of  the  res  gestss,  and  may  be  evidence  against 
the  surety.^  But  admissions  must  have  been  made  by  a  principal 
in  the  course  of  the  performance  of  the  business  for  which  his  surety 
is  bound  to  be  admissible  against  the  latter  as  part  of  the  res  gestae.* 
Admissions  of  a  deceased  principal  are  evidence  against  the  surety, 
when  they  are  made  against  the  principal's  interest  at  a  time  when 
he  was  well  acquainted  with  the  circumstances,  and  no  motive  to 
misrepresent  appears.*  In  an  action  against  the  surety  of  the  teller 
of  a  bank,  the  entries  made  by  the  latter  in  a  book  kept  by  him  in 
the  bank  are  evidence  against  the  surety,  but  the  admissions  of  such 
teller,  made  after  he  had  ceased  to  act  as  such,  are  not  evidence 
against  his  surety.*  In  an  action  on  a  note  by  the  holder  against 
the  principal  and  sureties,  conversations  between  the  indorser  and  the 
payee,  made  in  the  presence  of  the  payer  as  to  the  negotiation  of  the 
note,  are  admissible  in  evidence,  although  the  sureties  were  absent 
at  the  time  the  conversation  was  had.*  It  has  been  held  that  the  prin- 
cipal obligor  in  a  bond  is  not  a  competent  witness  for  the  surety, 
in  an  action  on  the  bond,  since  he  is  liable  to  the  surety  for  costs 
in  case  the  judgment  should  be  against  him.*  However,  although  a 
release  operates  only  on  present  rights,  yet  where  a  surety,  being 
sued  alone,  releases  his  principal  from  liability  over,  for  the  purpose 
of  making  him  a  witness,  it  is  possible  that  the  release  may  operate, 
because  as  the  surety's  right  to  indemnity  arises  when  the  contract 
is  made,  it  may  be  regarded  as  a  present  right  to  take  effect  in  future, 
and  hence  the  principal  has  been  held  in  such  a  case  to  be  a  compe- 
tent witness.  But  whether  such  release  be  an  absolute  discharge  or 
not,  if  it  be  accompanied  by  a  covenant  not  to  resort  to  the  principal, 
the  surety  will  be  estopped  from  demanding  remuneration  from  the 
principal  in  case  the  action  goes  against  him.'  On  the  other  hand 
it  has  been  held  that  the  principal  is  a  competent  witness  for  the 
surety  to  prove  an  agreement  by  which  the  liability  of  the  latter 
is  discharged.* 

1.  Stephens  v.  Crawford,  1  Ga.  574,  Am.  Dec.  467. 

44  Am.  Dec.  680;  McConnell  v.  Poor,  4,  State  Bank  v.  Johnson,  1  Mill, 

113  la.  133,  84  N.  W.  968,  52  L.R.A.  Const.  (S.  C.)  404,  12  Am.  Dec.  645. 

312;  Wilson  v.  Green,  25  Vt.  450,  60  5.  Greenville  v.  Ormand,  51  S.   C. 

Am.  Dec.  279.  58,  28  S.  E.  50,  64  A.  S.  R.  663,  39 

2.  Singer  Mfg.  Co.  v.  Reynolds,  168  L.R.A.  847. 

Mass.  588,  47  N.  E.  438,  60  A.  S.  R.  6.  Riddle  v.  Moss,  7  Cranch  206,  3 

417  and  note;  Lancashire  Ins.  Co.  v.  U.  S.  (L.  ed.)  317. 

Callahan,  68  Minn.  277,  71  N.  W.  261,  7.  Limestone  Bank  v.  Penick,  2  T. 

64  A.  S.  R.  475  and  note;  Blair  v.  B.  Mon.  (Ky.)  98,  15  Am.  Dec.  136. 

Perpetual   Ins.   Co.,  10  Mo.   559,  47  8.  Steele   v.   Boyd,   6   Leigh    (Va.) 

Am.  Dec.  129.  547,  29  Am.  Dec.  218. 

3.  Hinkley  v.  Davis,  6  N.  H.  210,  25 
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Creditor's  Right  to  Sccwrity  Given  to  Surety 

132.  General  Rule. — As  a  general  rule  a  creditor  may  resort  to 
all  the  means  which  the  law  has  placed  in  his  hands  for  the  secu- 
rity of  his  debt.*  If  sureties  on  a  bond  assign  to  the  obligee  secu- 
rities given  them  by  the  principal  by  way  of  indemnity,  the  obligee 
may  enforce  them,  although  the  sureties  might  not  have  done  so 
without  first  discharging  the  obligation.*®  A  distinction  has  been 
made  between  cases  of  that  kind  and  those  where  the  agreement 
is  personal  to  the  surety,  for  his  individual  indemnity  only,  and  not 
for  the  discharge  of  his  liability,  courts  in  cases  of  the  latter  class 
holding  that  the  creditor  acquires  no  equity  to  enforce  the  covenant. 
Moreover,  irrespective  of  a  voluntary  assignment  by  the  surety,  and 
BB  a  sort  of  corollary  of  the  doctrine  that  a  surety  is  entitled  to  the 
benefit  of  any  security  the  creditor  may  have  taken  from  the  prin- 
cipal,** it  is  held  very  generally  that  a  creditor,  in  case  of  the  default 
of  his  debtor,  is  entitled  to  avail  himself  of  any  securities  placed  by 
the  principal  in  the  hands  of  his  surety  for  its  payment,  or  for 
his  indemnity  against  its  payment,**  whether  the  surety  has  been 
damnified  or  not,  and  irrespective  of  the  question  whether  the  surety 
or  principal,  either  or  both,  are  insolvent.**  If  the  securities  con- 
sist of  tangible  property  that  can  be  reached  by  execution,  process 
of  that  nature  is  the  appropriate  remedy  for  their  subjection  to  the 
satisfaction  of  the  judgment;  for  the  property,  though  in  the  hands 
of  the  surety,  being  the  property  of  the  principal  debtor,  is  subject 
to  seizure  and  sale  like  other  property  belonging  to  him,  and  its 
application  to  the  payment  of  the  debt  and  the  consequent  discharge 
of  the  surety's  liability  is  in  accomplishment  of  the  purpose  for  which 
it  was  placed  in  his  custody.*^  Where  the  securities  are  choses  in 
action,  counter  bonds  or  mortgages  given  by  the  principal,  for  the 
collection  of  which  and  their  application  to  the  debt  an  action  becomes 
necessary,  the  surety  may  resort  to  that  remedy;  and  the  creditor 

9.  Calkins  v.  Lockwood,  17  Conn.  Dec.  485;  Longfellow  v.  Barnard,  58 
154,  42  Am.  Dec.  729 ;  Moore  v.  Trip-  Neb.  612,  79  N.  W.  255,  76  A.  S.  R. 
lett,  96  Va.  603,  32  S.  E.  50,  70  A.  S.  117 ;  Harlan  County  v.  Whitney,  65 
R.  882.  Neb.  105,  90  N.  W.  993,  101  A.  S.  R. 

10.  Harlan  County  v.  Whitney,  65  610  and  note;  Klapworth  v.  Dressier, 
Neb.  105,  90  N.  W.  993,  101  A.  S.  R.  13  N.  J.  Eq.  62,  78  Am.  Dec.  69;  Pen- 
610.  dery  v.  Allen,  50  Ohio  St.  121,  33  NT. 

11.  New  London  Bank  v.  Lee,  11  E.  716,  19  L.R.A.  367;  Henderson- 
Conn.  112,  27  Am.  Dec.  713.  Achert  Lithographic  Co.  v.  John  Shil- 

Note:  101  A.  S.  R.  613.  lito  Co.,  64  Ohio  St.  236,  60  N.  E.  295, 

See  infra,  par.  144.  83  A.  S.  R.  745. 

12.  Chamberlain  v.  St.  Paul,  etc.,  R.  13.  Morrill  v.  Morrill,  53  Vt.  74,  38 
Co.,  92  U.  S.  299,  23  U.  S.  (L.  ed.)  Am.  R>ep.  659. 

715;  New  London  Bank  v.  Lee,  11  14.  Henderson- Achert  Lithographic 
Conn.  112,  27  Am.  Dec.  713  and  note;  Co.  v.  John  Shillito  Co.,  64  Ohio  SU 
King  V.  Harman,  6  La.  607,  26  Am.   236,  60  N.  E.  295,  83  A.  S.  R.  745. 
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may  oftentimes  reach  property  of  that  nature  in  the  posjftJssicn  of 
the  surety,  without  the  aid  of  subrogation,  through  a  creditor's  bill 
or  proceedings  in  aid  of  execution.**  But  as  the  money  arising  from 
such  securities,  however  reached,  properly  belongs  to  the  creditor  for 
the  security  of  whose  debt  they  were  intended,  equity  will  aid  him 
through  subrogation  to  the  remedies  of  the  surety,  which  may  prove 
the  more  effectual,  because  the  creditor  in  that  way  becomes  entitled 
to  whatever  priority  of  right  exists  in  favor  of  the  surety.**  This 
doctrine  is  sometimes  said  to  rest  on  the  principle  that  a  trust  for 
the  benefit  of  the  creditor  attaxihes  to  the  property  eo  instanti  it  is 
placed  in  the  possession  of  the  surety,  the  execution  of  which  may 
be  enforced  at  the  suit  of  the  creditor,  the  cestui  que  trust.*'  In 
other  cases  the  doctrine  is  said  to  arise  from  that  principle  of  natural 
equity  which  requires  that  his  property,  in  whatever  form  it  may 
be,  who  is  ultimately  liable  for  the  payment  of  the  debt,  should  be 
primarily  applied  to  that  purpose,  in  exoneration  of  the  one  who  is 
only  secondarily  liable.*®  Either  view  presupposes  that  the  securi- 
ties are  placed  with  the  surety,  and  are  the  property  of  the  principal 
debtor.  The  doctrine  has  been  applied,  however,  where  a  stranger 
to  the  debt,  for  a  suflBcient  consideration,  has  agreed  to  assume  and 
discharge  the  obligation  of  the  surety.  The  creditor  may  adopt  and 
enforce  the  promise,  for  it  is  the  property  of  his  debtor,  and  its 
performance  includes  the  payment  of  the  debt.  Such  being  its  pur- 
pose, a  court  of  chancery  will  see  that  its  design  is  fulfilled.*'  To 
define  the  precise  scope  of  this  distinction  further  than  to  remark 
that  it  must  depend,  in  each  case,  upon  the  terms  and  conditions 
of  the  covenant  or  contract  of  indemnity  is  difficult. 

133.  Applications  and  Qualifications  of  Rule. — Where  an  assign- 
ment is  made  to  a  surety  for  his  indemnity,  the  creditor  has  an 
equitable  claim  upon  the  fund  for  the  payment  of  his  debt,  and 
the  assignee  cannot  divert  it  to  any  other  purpose.*^  So,  a  surety 
receiving  money  or  claims  to  be  applied  to  the  payment  of  his  prin- 

15.  New  London  Bank  v.  Lee,  11  Ohio  80,  25  Am.  Dec.  736;  Pendrey  v. 
Conn.  112,  27  Am.  Dec.  713.  Allen,  50  Ohio  St.  121,  33  N.  E.  716, 

16.  King  v.  Harman,  6  La.  607,  26  19  L.R.A.  367;  Morrill  v.  Morrill,  63 
Am.  Dec.  485 ;  Harlan  County  v.  Whit-  Vt  74,  38  Am.  Rep.  659. 

ney,  65  Neb.  105,  90  N.  W.  993,  101  18.  Henderson-Achert   Lithoprraphic 

A.   S.   R.   610  and  note;   Harrisburg  Co.  v.  John  Shillito  Co.,  64  Ohio  St. 

Bank  v.  Douglass,  4  Watts  (Pa.)  95,  236.  60  N.  E.  295,  83  A.  S.  R.  745. 

28  Am.  Dec.  689.  19.  Pendery  v.  Allen,  50  Ohio  St. 

17.  Chamberlain  v.  St.  Paul,  etc.,  121,  33  N.  E.  716,  19  L.R.A.  367; 
R.  Co.,  92  U.  S.  299,  23  U.  S.  (L.  ed.)  Henderson-Achert  Lithographic  Co.  v. 
715;  New  Londoq  Bank  v.  Lee,  11  John  Shillito  Co.,  64  Ohio  St  236,  60 
Conn.  112,  27  Am.  Dec.  713 ;  Longf el-  N.  E.  295,  83  A.  S.  R.  745. 

low  V.  Barnard,  58  Neb.  612,  79  N.  W.       Note:   13  L.R.A.  340. 
255,  76  A.  S.  R.  117;  Harlan  County       20.  Haggartv  v.   Pittman,   1  Paige 
V.  Whitney,  65  Neb.  105,  90  N.  W.  993,    (N.  Y.)  298,  19  Am.  Dec  434.     Sea 
101  A.  S.  R.  610;  Green  v.  Dodge,  6   preceding  paragraph. 
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cipal's  debt  holds  as  trustee  of  the  creditor,  and  must  account  to  him.^ 
When,  however,  a  principal  debtor  delivers  to  his  surety  money 
to  pay  the  debt  to  the  creditor,  he  may  redemand  it  before  payment, 
and  the  creditor  then  gets*  no  lien  on  it  and  can  maintain  no  action 
for  it  against  the  surety.*  A  surety  receiving  from  his  principal  as 
security  property  to  which  the  latter  subsequently  releases  to  the  for- 
mer all  right  and  interest  for  a  grossly  inadequate  consideration  is 
entitled  to  deduct  from  the  value  of  the  property  all  sums  expended 
under  the  original  contract,  and  other  bona  fide  payments,  on  behalf 
of  the  principal,  but  must  account  to  the  latter's  creditors  for  the 
residue.  Where  in  such  a  case,  however,  the  principal  engaged  to 
pay  an  annuity,  the  surety  will  be  permitted  to  compute  the  value 
of  such  annuity  in  ready  money,  and  retain  that  sum  of  the  property 
placed  in  his  hands.*  Where  the  debtor  has  indemnified  his  surety 
by  a  mortgage  containing  a  covenant  to  pay  the  debt,  the  mortp;age 
will,  of  course,  insure  to  the  benefit  of  the  creditor,  and  he  may  fore- 
close it.*  Mortgages  given  by  cosureties,  each  to  the  other,  as  security 
to  indemnify  him  for  any  claim  beyond  his  proportion  assumed,  are 
not,  however,  in  equity  securities  for  the  payment  of  the  principal 
debt  which  inure  to  the  benefit  of  the  creditors  upon  the  principle 
of  subrogation.*  It  has  been  held  that  the  rights  of  creditors  through 
subrogation  to  the  remedy  of  the  sureties  can  in  no  case  exceed  those 
of  the  latter,*  and  that  until  the  indemnitor's  covenant  has  been 
broken,  or  there  has  been  some  failure  to  perform  it,  no  action  can  be 
maintained  thereon  by  either.'  It  seems  that  although  the  original 
debtor  has  made  a  conveyance  of  property  for  the  purpose  of  securing 
his  surety,  it  is  not  necessary  to  pursue  and  exhaust  that  property 
before  proceeding  against  the  surety  and  his  property.*  Also,  as  a 
general  rule  it  is  acknowledged  that  where  there  is  a  surety  for  a  debt 
which  is  also  secured  by  mortgage,  the  creditor  has  an  election,  of 
which  he  cannot  be  deprived,  whether  he  shall  proceed  in  equity 
upon  his  mortgage,  or  at  law  against  the  surety.*  If  he  elects  the  lat- 
ter alternative  the  surety  is  of  course  entitled  to  be  subrogated  to 
his  rights  in  relation  to  such  security.^* 

1.  Green  v.  Dodge,  6  Ohio  80,  25  ican  Bonding  Co.,  88  Ohio  St.  216,  102 
Am.  Dec.  736.  N.  E.  719,  Ann.  Gas.  1915A  1194. 

2.  Spalding  v.  Henshaw,  80  Ky.  55,  7.  Henderson- Achert     Lithographic 
44  Am.  Rep.  463.  Co.  v,  John  Shillito  Co.,  64  Ohio  St. 

3.  Ripley    v.     Severance,    6    Pick.  236,  60  N.  E.  295,  83  A.  S.  R.  745. 
(Mass.)  474,  17  Am.  Dec.  397.  8.  McLaughlin  v.  Potomac  Bank,  7 

4.  Note:  13  L.R.A.  340.     See  pre-  How.  220,  12  U.  S.  (L.  ed.)  675. 
ceding  paragraph.  9.  Cullum  v.  Emanuel,  1  Ala.  23,  34 

5.  Hampton   v.  Phipps,  108  U.   S.  Am.  Dec.  757;  Allen  v.  Woodard,  125 
260,  2  S.  Ct.  622,  27  U.  S.  (L.  ed.)  719.  Mass.  400,  28  Am.  Rep.  250.    See  in- 

Note:  13  L.R.A.  340.  fra,  par.  164. 

6.  Assets  Realization  Co.  v.  Amer-       10.  See  infra,  par.  144. 
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V.  Rights  and  Remedies  of  Surety  against  Principal 

134.  Right  of  Surety  to  Proceed  against  Principal  in  General. — 
It  frequently  happens  that  on  the  creation  of  the  suretyship  relation 
the  principal  enters  into  an  express  contract  with  the  surety  whereby 
he  undertakes  to  indemnify  him  for  any  loss  that  he  may  sustain 
as  a  result  thereof.*^  Irrespective  of  the  existence  of  such  a  contract, 
however,  it  is  a  well  established  rule  of  law,  based  on  equitable  con- 
siderations, that  where  one  person  is  in  the  situation  of  a  mere  surety 
for  another,  whether  he  became  so  by  actual  contract  or  by  operation 
of  law,  if  he  pays  or  is  compelled  to  pay  the  debt  which  the  other  in 
equity  and  justice  ought  to  have  paid,  or  if  he  extinguishes  it  so 
that  it  is  no  longer  a  debt  against  the  other,  he  is  entitled  to  relief 
against  the  other,  who  was  in  fact  the  principal  debtor,**  the  law  in 
such  cases  implying  a  promise  on  the  part  of  the  principal  to 
reimburse  the  surety  for  the  amount  paid.**  On  payment  of  the  prin- 
cipal debt  the  surety  becomes  a  simple  contract  creditor  of  the  princi- 
pal,** and  is  entitled  to  maintain  the  common  law  action  of  indebita- 
tus assumpsit  for  money  paid,  laid  out  and  expended,**  or  as  it  has 
been  more  frequently  stated,  under  such  circumstances  the  surety 
is  entitled  to  maintain  an  action  against  the  principal  for  money 
paid  to  the  use  of  such  principal,**  and  it  is  immaterial  whether  he 
gets  possession  or  not  of  die  bill,  bond,  or  note  evidencing  such  debt.*' 
Where  a  surety  is  sued  alone,  he  may  notify  the  principal  to  defend 
his  suit,  and  upon  the  failure  of  the  principal  to  indemnify  him  and 

11.  Leary  v.  Murray,  178  Fed.  209,  Am.  Dec.  746;  New  Jersey  v.  Connol- 
101  C.  C.  A.  529,  21  Ann.  Cas.  868.       ly,  75  N.  J.  Eq.  521,  72  Atl.  363,  138 

Note:  68  L.R.A.  518.  A.  8.  R.  577;  Wells  v.  Mann,  45  N.  Y. 

12.  Hunt  V.  Amidon,  4  Hill  (N.  Y.)  327,  6  Am.  Rep.  93;  ZuelKg  v.  Hem- 
345,  40  Am.  Dec.  283.  erHe,  60  Ohio  St.  27,  53  N.  E.  447,  71 

13.  United  States  Fidelity,  etc.,  Co.  A.  S.  R.  707;  Foe  v.  Dixon,  60  Ohio 
V.  Charles,  131  Ala.  658,  31  So,  558,  St.  124,  54  N.  E.  86,  71  A.  S.  R.  713; 
57  L.R.A.  212;  Snider  v.  Qxeathouse,  Winchester   v.    Beardin,.  10   Humph. 
16  Ark.  72,  63  Am.  Dec.  54;  Griffin  v.  (Tenn.)  247,  51  Am.  Dec.  702. 
Long,  96  Ark.  268,  131  S.  W.  672,  Note:  68  L.R.A.  517  et  seq. 

Ann.  Cas.  1912B  622,  35  L.R.A.(N.S.)  See  Indemnity,  vol.  14,  p.  51. 

855;  Stone  v.  Hammell,  83  Cal.  547,  14.  See  infra,  par.  156. 

23  Pac.  703, 17  A.  S.  R.  272,  8  L.R.A.  15.  Ward  v.  Henry,  5  Conn.  595, 13 

425;  Lamb  v.  Wahlenmaier,  144  Cal.  Am.  Dec.  119. 

91,  77  Pac.  765, 103  A.  S.  R.  66;  Brent-  Notes:  134  A.  S.  R.  558;  68  L.R.A. 

nal  V.  Helms,  1  Root  (Conn.)  291,  1  518. 

Am.  Dec.  44;  Ward  v.  Henry,  5  Conn.  16.  Ainslie  v.  Wilson,  7  Cow.    (N. 

595,  13  Am.  Dec.  119;  Rothschild  v.  Y.)   662,  17  Am.  Dec.  532;  Hunt  v. 

Kohn,  93  Ky.  107,  19  S.  W.  180,  40  Amidon,  4  Hill  (N.  Y.)  345,  40  Am. 

A.    S.    R.    184;    Vermeule    v.    York  Dec.  283 ;  Zuellig  v.  Hemerlie,  60  Ohio 

Cliffs  Imp.  Co.,  105  Me.  350,  74  Atl.  St.  27,  53  N.  E.  447,  71  A.  S.  R.  707 ; 

800,  134  A.  S.  R.  553  and  note;  May  Poe  v.  Dixon,  60  Ohio  St.  124,  54  N. 

V.  Williams,  61  Miss.  125,  48  Am.  Rep.  E.  86,  71  A.  S.  R.  713. 

80;  Conn  v.  Cobum,  7  N.  H.  368,  26  17.  Note:  68  L.R.A.  518. 
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defend,  the  surety,  upon  paying  the  judgment  against  himself,  may, 
in  the  absence  of  fraud,  recover  the  amount  paid  from  the  principal, 
whether  the  principal  was  actually  liable  or  not**  It  has  also  been 
held  that  where  a  stranger  pays  the  principal's  debt,  and  is  reimbursed 
by  the  surety,  the  latter  may  recover  the  amount  of  his  payment 
from  the  principal.**  The  right  of  a  surety  to  recover  from  his  prin- 
cipal for  any  damages  sustained  in  consequence  of  the  suretyship 
relation  is  sometimes  granted  expressly  by  statute.**  The  remedies 
given  by  the  codes  of  the  various  states  in  favor  of  a  surety  against  his 
principal  are,  however,  merely  cumulative  and  do  not  exclude  him 
from  availing  himself  of  such  remedies  for  his  indemnification  as  are 
given  him  by  the  common  law.*  Where  the  surety  of  a  surety  pays  the 
debt  of  a  principal,  under  a  legal  obligation,  from  which  the  principal 
was  boimd  to  relieve  him,  such  a  payment  is  a  suflBcient  consideration 
to  raise  an  implied  assumpsit  to  repay  the  amount,  although  the 
payment  was  made  without  a  request  from  the  principal.*  The  admin- 
istrator of  a  surety  who  pays  the  debt  may  maintain  an  action  in 
his  own  name  against  the  principal.*  It  has  been  held  that  a  judg- 
ment or  decree  in*  a  suit  against  a  surety  is  sufficient  prima  facie  evi- 
dence of  the  liability  of  the  surety,  and  of  the  liability  of  the  prin- 
cipal over  to  him,  although  the  principal  was  not  a  party  to  the  suit, 
nor  notified  of  the  suit  against  the  surety.*  And  where  a  judgment 
has  been  rendered  against  a  principal  and  his  surety  on  a  bond,  and 
the  surety  on  satisfying  the  judgment  sues  the  principal  for  money 
paid  to  his  use,  the  principal  is  estopped  from  alleging  illegality  in 
the  consideration  of  the  bonds.  But  where,  under  the  laws  of  one 
state,  summary  judgment  without  notice  was  obtained  by  sureties 
against  their  principal,  such  judgment  can  have  no  extraterritorial 
validity  so  as  to  authorize  a  recovery  in  another  state.* 

135.  Necessity  that  Surety  Be  Legally  Liable  for  Debt— While 
it  is  well  established  that  a  cause  of  action  based  on  an  implied  promise 
on  the  part  of  a  principal  to  reimburse  his  surety  for  any  loss  sustained 
by  the  latter  by  reason  of  his  suretyship  arises  in  favor  of  the  surety 
immediately  on  his  payment  of  the  debt  of  the  principal,*  the  implica- 
tion of  a  request  on  the  part  of  the  principal  for  the  surety  to  pay  it 
and  an  implied  promise  to  reimburse  the  surety  for  such  a  payment 
will  not  arise  unless  the  surety  was  imder  some  legal  obligation  to 

18.  Note:  134  A.  S.  R.  558.  See       Notes:  134  A.  S.  R.  665;  68  L.R.A. 
next  succeeding  paragraph.  520. 

19.  Note :  17  A.  S.  R.  276.  2.  Hall  v.  Smith,  6  How.  96,  12  U. 

20.  Note:  68  L.R.A.  518.  S.  (L.  ed.)  66. 

1.  Merchants'  Nat.   Bank  v.   Great       3.  Note:  134  A.  S.  R.  559. 
Falls  Opera  House  Co.,  23  Mont.  33,       4.  Sayward  v.  Denny,  158  U.  S.  180, 
57  Pac.  445,  75  A.  S.  R.  499,  45  L,R.A.   15  S.  Ct.  777,  39  U.  S.  (L.  ed.)  941. 
285;  Peebles  v.  Gay,  115  N.  C.  38,  20       6.  Note:  83  Am.  Dec.  390, 
S.  E.  173,  44  A.  S.  R.  429.  6    See  preceding  paragraph* 
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pay  the  debt.  For  if  a  surety  pays  a  debt  he  is  not  legally  bound 
to  pay,  or  if,  having  been  legally  bound,  he  has  been  discharged  of 
his  obligations,  the  payment  is  a  voluntary  one,  and  he  cannot  recover 
the  money  so  paid  any  more  than  one  not  a  surety  could  recover 
money  voluntarily  paid  in  the  discharge  of  the  debt  of  another  per- 
son.' And  at  the  time  of  the  payment,  it  must  also  appear  that 
the  principal  himself  was  under  a  legal  obligation  to  pay,  for  if 
not  so,  or  if  he  then  had  an  election  to  make  the  payments  or  to  da 
something  else,  the  surety  cannot  by  a  mere  voluntary  payment  vary 
the  rights  of  the  principal  or  impose  upon  him  any  greater  or  different 
obligation  than  that  which  he  was  under  at  the  time  the  payment 
was  made.®  Thus,  on  the  principle  that  the  only  contract  binding 
on  an  infant  is  the  implied  contract  for  necessaries,  it  has  been  held 
that  a  surety  on  an  infant's  note  who  has  been  compelled  to  pay  it, 
even  though  it  was  given  for  necessaries,  cannot  maintain  an  action 
against  the  infant  for  reimbursement,  at  least  during  his  infancy.* 
There  is,  however,  authority  for  the  view  that  where  an  infant  gives 
for  necessaries  a  note  with  a  surety,  who  takes  up  the  note,  he  is 
liable  to  the  surety  for  the  amount  so  paid.*®  Payment  made  by  a 
surety  with  knowledge  of  facts  which  make  the  payment  a  voluntary 
one  will  not  create  a  cause  of  action  against  the  principal  even  though 
the  surety  mistakenly  believed  himself  liable.  So  also  where  the 
surety  who,  knowing  facts  which  would  discharge  him  or  his  prin- 
cipal, nevertheless  pays  the  debt,  he  cannot  recover  from  the  prin- 
cipal. And  where  there  is  nothing  due  at  the  time  the  surety  makes 
the  payment  and  he  is  notified  by  the  principal  not  to  pay,  he  cannot 
recover  from  the  latter.**  However,  the  payment  of  a  judgment  in 
good  faith  by  the  surety  on  an  appeal  bond,  after  an  affirmance  on 
the  appeal  to  a  supreme  court,  and  after  receiving  notice  from  the 
governor  that  unless  the  judgment  were  paid#the  surety  would. forfeit 
its  right  to  do  business  in  the  territory,  cannot  be  said  to  have  been 
made  voluntarily  or  negligently,  so  as  to  defeat  the  surety's  right  to 
reimbursement  from  its  principals,  although  execution  had  not  then 
issued  on  the  judgment,  and  the  governor  may  not  have  had  the 
power  to  carry  out  his  threat.**  A  judgment  against  the  surety  is 
prima  facie  evidence  against  the  principal  of  the  amount  which  the 
latter  is  liable  to  pay,  but  is  not  conclusive.*'    Where  a  surety  pays 

7.  Blake  v.  Traders  Nat.  Bank,  49   Am.  Dec.  746. 

Mass.  250,  21  N.  E.  381,  3  L.R.A.  746.  11.  Note:  134  A.  S.  R.  559. 

Note:  134  A.  S.  R.  559.  12.  United  States  Fidelity,  etc.,  Co. 

As  to  the  rule  that  money  volunta-  v.  Sandoval,  223  U.  S.  227,  32  S.  Ct. 

rily    paid    cannot    be    recovered,    see  298,  56  U.  S.  (L.  ed.)  415, 

Payment,  ante,  p.  141  et  seq.  13.  Snider  v.   Greathouse,  16   Ark. 

8.  Note:  134  A.  S.  R.  560.  72,  63  Am.  Dec.  54;  Knickerbocker  v. 

9.  Ayers  v.  Bums,  87  Ind.  245,  44  Wilcox,  83  Mich.  200,  47  N.  W.  123, 
Am.  Rep.  759.  21  A.  S.  R.  595. 

10.  Conn  V.  Cobum,  7  N.  H.  368,  26 
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defend,  the  surety,  upon  paying  the  judgment  against  himself,  may, 
in  the  absence  of  fraud,  recover  the  amount  paid  from  the  principal, 
whether  the  principal  was  actually  liable  or  not.*®  It  has  also  been 
held  that  where  a  stranger  pays  the  principal's  debt,  and  is  reimbursed 
by  the  surety,  the  latter  may  recover  the  amount  of  his  payment 
from  the  principal.**  The  right  of  a  surety  to  recover  from  his  prin- 
cipal for  any  damages  sustained  in  consequence  of  the  suretyship 
relation  is  sometimes  granted  expressly  by  statute.^  The  remedies 
given  by  the  codes  of  the  various  states  in  favor  of  a  surety  against  his 
principal  are,  however,  merely  cumulative  and  do  not  exclude  him 
from  availing  himself  of  such  remedies  for  his  indemnification  as  are 
given  him  by  the  common  law.*  Where  the  surety  of  a  surety  pays  the 
debt  of  a  principal,  under  a  legal  obligation,  from  which  the  principal 
was  bound  to  relieve  him,  such  a  payment  is  a  sufficient  consideration 
to  raise  an  implied  assmnpsit  to  repay  the  amount,  although  the 
payment  was  made  without  a  request  from  the  principal.*  The  admin- 
istrator of  a  surety  who  pays  the  debt  may  maintain  an  action  in 
his  own  name  against  the  principal.®  It  has  been  held  that  a  judg- 
ment or  decree  in'  a  suit  against  a  surety  is  sufficient  prima  facie  evi- 
dence of  the  liability  of  the  surety,  and  of  the  liability  of  the  prin- 
cipal over  to  him,  although  the  principal  was  not  a  party  to  the  suit, 
nor  notified  of  the  suit  against  the  surety.*  And  where  a  judgment 
has  been  rendered  against  a  principal  and  his  surety  on  a  bond,  and 
the  surety  on  satisfying  the  judgment  sues  the  principal  for  money 
paid  to  his  use,  the  principal  is  estopped  from  alleging  illegality  in 
the  consideration  of  the  bonds.  But  where,  under  the  laws  of  one 
state,  summary  judgment  without  notice  was  obtained  by  sureties 
against  their  principal,  such  judgment  can  have  no  extraterritorial 
validity  so  as  to  authorize  a  recovery  in  another  state.* 

135.  Necessity  that  Surety  Be  Legally  Liable  for  Debt. — ^^Vhile 
it  is  well  established  that  a  cause  of  action  based  on  an  implied  promise 
on  the  part  of  a  principal  to  reimburse  his  surety  for  any  loss  sustained 
by  the  latter  by  reason  of  his  suretyship  arises  in  favor  of  the  surety 
immediately  on  his  payment  of  the  debt  of  the  principal,*  the  implica- 
tion of  a  request  on  the  part  of  the  principal  for  the  surety  to  pay  it 
and  an  implied  promise  to  reimburse  the  surety  for  such  a  payment 
will  not  arise  unless  the  surety  was  under  some  legal  obligation  to 

18.  Note :  134  A.   S.  R.  568.  See       Notes :  134  A.  S.  R.  665 ;  68  L.R.A. 
next  succeeding  paragraph.  520. 

19.  Note:  17  A.  S.  R.  276.  2.  Hall  v.  Smith,  5  How.  96,  12  U. 

20.  Note:  68  L.R.A.  518.  S.  (L.  ed.)  66. 

1.  Merchants'  Nat   Bank  v.   Great       3.  Note:  134  A.  S.  R.  559. 
Falls  Opera  House  Co.,  23  Mont.  33,       4.  Sayward  v.  Denny,  158  U.  S.  180, 
57  Pac.  445,  75  A.  S.  R.  499,  45  L.R.A.   15  S.  Ct.  777,  39  U.  S.  (L.  ed.)  941. 
285;  Peebles  v.  Gay,  115  N.  C.  38,  20       6.  Note:  83  Am.  Dec.  390. 
S.  E.  173,  44  A.  S.  R.  429.  6    See  preceding  paragraph. 
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pay  the  debt.  For  if  a  surety  pays  a  debt  he  is  not  legally  bound 
to  pay,  or  if,  having  been  legally  bound,  he  has  been  discharged  of 
his  obligations,  the  payment  is  a  voluntary  one,  and  he  cannot  recover 
the  money  so  paid  any  more  than  one  not  a  surety  could  recover 
money  voluntarily  paid  in  the  discharge  of  the  debt  of  another  per- 
son.' And  at  the  time  of  the  payment,  it  must  also  appear  that 
the  principal  himself  was  imder  a  legal  obligation  to  pay,  for  if 
not  so,  or  if  he  then  had  an  election  to  make  the  payments  or  to  do 
something  else,  the  surety  cannot  by  a  mere  voluntary  payment  vary 
the  rights  of  the  principal  or  impose  upon  him  any  greater  or  dififerent 
obligation  than  that  which  he  was  under  at  the  time  the  payment 
was  made.®  Thus,  on  the  principle  that  the  only  contract  binding 
on  an  infant  is  the  implied  contract  for  necessaries,  it  has  been  held 
that  a  surety  on  an  infant's  note  who  haa  been  compelled  to  pay  it, 
even  though  it  was  given  for  necessaries,  cannot  maintain  an  action 
against  the  infant  for  reimbursement,  at  least  during  his  infancy.* 
There  is,  however,  authority  for  the  view  that  where  an  infant  gives 
for  necessaries  a  note  with  a  surety,  who  takes  up  the  note,  he  is 
liable  to  the  surety  for  the  amount  so  paid.^®  Payment  made  by  a 
surety  with  knowledge  of  facts  which  make  the  payment  a  voluntary 
one  will  not  create  a  cause  of  action  against  the  principal  even  though 
the  surety  mistakenly  behoved  himself  liable.  So  also  where  the 
surety  who,  knowing  facts  which  would  discharge  him  or  his  prin- 
cipal, nevertheless  pays  the  debt,  he  cannot  recover  from  the  prin- 
cipal. And  where  there  is  nothing  due  at  the  time  the  surety  makes 
the  payment  and  he  is  notified  by  the  principal  not  to  pay,  he  cannot 
recover  from  the  latter.^^  However,  the  payment  of  a  judgment  in 
good  faith  by  the  surety  on  an  appeal  bond,  after  an  affirmance  on 
the  appeal  to  a  supreme  court,  and  sifter  receiving  notice  from  the 
governor  that  unless  the  judgment  were  paid#the  surety  would. forfeit 
its  right  to  do  business  in  the  territory,  cannot  be  said  to  have  been 
made  voluntarily  or  negligently,  so  as  to  defeat  the  surety's  right  to 
reimbursement  from  its  principals,  although  execution  had  not  then 
issued  on  the  judgment,  and  the  governor  may  not  have  had  the 
power  to  carry  out  his  threat.*^  A  judgment  against  the  surety  is 
prima  facie  evidence  against  the  principal  of  the  amount  which  the  . 
latter  is  liable  to  pay,  but  is  not  conclusive.*'    Where  a  surety  pays 

I 

7.  Blake  v.  Traders  Nat.  Bank,  49   Am.  Dec.  746. 

Mass.  250,  21  N.  E.  381,  3  L.R.A.  746.       11.  Note:  134  A.  S.  R.  559. 

Note:  134  A.  S.  R.  559.  12.  United  States  Fidelity,  etc.,  Co. 

As  to  the  rule  that  money  volunta-  v.  Sandoval,  223  U.  S.  227,  32  S.  Ct. 

rily    paid    cannot    be    recovered,    see  298,  56  U.  S.  (L.  ed.)  415. 
Payment,  ante,  p.  141  et  seq,  13.  Snider  v.   Greathouse,  16  Ark. 

8.  Note:  134  A.  S.  R.  560.  72,  63  Am.  Dec.  54;  Knickerbocker  v. 

9.  Avers  v.  Bums,  87  Ind.  245,  44  Wilcox,  83  Mich.  200,  47  N.  W.  123, 
Am.  Rep.  759.  21  A.  S.  R.  595. 

10.  Conn  v.  Coburn,  7  N.  H.  368,  26 
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a  judgment  against  his  principal  under  legal  compulsion,  he  may 
sue  for  reimbursement,  liiough  the  judgment  could  not  have  been 
enforced  against  the  principal  because  dormant  as  to  him  for  more 
than  a  year.  Also,  by  requesting  a  surety  to  pay  an  obligation,  or 
assenting  thereto,  the  principal  precludes  himself  from  setting  up 
as  against  the  surety  defenses  which  he  might  have  made,  and  so 
cannot  put  the  surety  to  proof  that  he  was  legally  liable.** 

136.  Necessity  for  Actual  Payment  by  Surety. — ^It  is  well  settled 
that  in  an  action  at  law  by  a  surety  against  his  principal  for  reim- 
bursement it  is  necessary  for  the  plaintiff  to  prove  that  he  has  paid 
the  debt  or  discharged  the  principal  for  the  amount  which  he  seeks 
to  recover,  in  order  to  maintain  his  action,**  or,  in  other  words,  a 
surety  can  recover  of  the  principal  only  the  amount  or  value  which 
the  surety  has  actually  paid.**  This,  it  has  been  said,  is  because  the 
implied  promise  which  is  the  foundation  to  the  action  arises  out 
of  the  fact  of  payment,  and  nothing  else,  it  being  implied  from  the 
consideration  of  money  paid,  laid  out,  and  expended  to  the  defend- 
ant's use.*'  If  a  surety  pays  the  principal's  obligation  in  land  or 
other  property,  he  may  recover  against  the  principal  as  well  sa,  if 
he  had  paid  in  money.**  But  it  has  been  said,  if  a  surety  has  paid 
the  principal's  obligation  in  depreciated  bank  notes  taken  at  par, 
he  can  recover  only  the  actual  value  of  the  bank  notes  so  paid  and 
received,  and  if  he  has  paid  in  property,  he  can  recover  only  the 
value  of  the  property.  If  he  has  compromised,  he  can  recover  only 
what  the  compromise  cost  him.  The  rule  is  that  he  shall  not  be 
allowed  to  "speculate  out  of  his  principal."  *•  It  has  been  held,  how- 
ever, that  a  surety  on  an  appeal  bond  may  recover  from  its  prin- 
cipals the  amount  of  the  judgment  which  it  paid  after  an  affirm- 
ance on  appeal,  although,  when  making  such  payment,  it  took  from 
the  judgment  creditor  a  bond  with  collateral  security  conditioned 
for  the  reimbursement  of  the  money  so  paid  in  case  the  judgment 
should  be  reversed  on  a  proposed  further  appeal  to  the  federal  su- 

14.  Note :  134  A.  S.  R.  560.  W.  417,  81  A.  S.  R,  909. 

15.  Snider  v.  Greathouse,  16  Ark.  17.  Conn  v.  Cobum,  7  N.  H.  368,  26 
72,  63  Am.  Dec.  54;  Brentnal  v.  Am.  Dec.  746;  Miller  v.  Howry,  3  Pen. 
Helms,  1  Root  (Conn.)  291,  1  Am.  &  W.  (Pa.)  374,  24  Am.  Dec.  320.  See 
Dec.  44  and  note;  Farrington  v.  Kim-  supra,  par.  134;  infra,  par.  156. 
ball,  126  Mass.  313,  30  Am.  Rep.  680 ;  18.  Kershaw  v.  Merchants'  Bank,  7 
Central  Banking,  etc.,  Co.  v.  United  How.  (Miss.)  386,  40  Am.  Dec.  70; 
States  Fidelity,  etc.,  Co.,  73  W.  Va.  Ainslee  v.  Wilson,  7  Cow.  (N.  Y.)  662, 
197,  80   S.  E.  121,  51  L.R.A.(N.S.)  17  Am.  Dec.  632  and  note. 

797.  Notes :  61  Am.  Dec.  506 ;  68  L.R. A. 

Notes:  7  L.R. A.  84;  Ann.  Cas.  1912B  519. 
625.  19.  Stone  v.  Hammell,  83  Cal.  547, 

16.  Vermeule  v.   York   Cliffs   Imp.   23  Pac.  703, 17  A.  S.  R.  272,  8  L.R.A. 
Co.,  105  Me.  350,  74  Atl.  800,  134  A.  425. 

S.  R.  553  and  note;  Ellis  v.  South-       Note:  134  A.  S.  R.  563. 
western  Land  Co ,  108  Wis.  313,  84  N. 
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preme  court,  since  the  surety,  by  so  acting,  was  not  speculating 
out  of  its  principals,  but  was  benefiting  them  by  acquiring  security 
to  which  tiiey  could  be  subrogated  in  case  of  a  reversal  of  the  judg- 
ment.*^ Also,  it  ha3  been  ruled,  a  surety  who  satisfies  claims  due 
to  an  insolvent  bank  with  his  own  deposits  therein,  under  an  agree- 
ment with  the  principal  debtor,  is  entilled  to  recover  against  the 
principal  the  actual  value  of  those  deposits  at  that  time,  although 
the  dividends  on  those  deposits  in  the  final  settlement  of  claims 
against  the  bank  would  have  been  much  less.*  Where  a  surety's  cause 
of  action  against  the  principal  is  based  on  a  count  for  money  paid, 
it  will  not  be  sufficient  to  show  a  discharge  of  the  obligation  in  some 
other  manner.*  It  seems,  however,  that  a  deposit  by  a  surety  of 
money  in  court  in  payment  of  a  judgment  against  him  may  be 
regarded  as  a  discharge  of  the  liability  of  the  principal  pro  tanto 
so  as  to  entitle  the  surety  to  recover  from  the  principal.*  Although 
the  rule  is  that  a  surety  cannot  maintain  indebitatus  assumpsit 
against  his  principal  before  payment,  if  a  surety  holds  a  counter 
bond  in  the  amount  of  the  sum  secured,  given  in  consideration  of 
his  liability,  he  may  sue  thereon  before  payment.*  The  undertaking 
of  a  principal  to  pay  his  surety  the  amount  of  the  demand  for  which 
he  stands  liable,  whenever  he  is  called  upon  for  payment  by  the 
creditor,  or  whenever  he  should  have  reason  to  doubt  his  principal's 
ability  ultimately  to  save  him  harmless,  is  valid  and  may  be  enforced 
upon  either  of  these  countijigencies  arising,  though  at  the  time  the 
surety  has  paid  the  creditor  no  part  of  the  debt.* 

137.  Payment  of  Debt  by  Giving  Note  or  Other  Obligation.— There 
is  perhaps  a  preponderance  of  authority  to  the  point  that  if  a  surety, 
by  giving  his  negotiable  promissory  note,  satisfies  the  claim  of  the 
creditor,  and  extinguishes  the  debt  of  the  principal  to  the  creditor, 
he  may  recover  from  the  principal  the  amount  of  the  debt  without 
showing  that  he  has  paid  his  promissory  note.*  To  some  authorities, 
however,  the  doctrine  that  a  surety  who  has  discharged  the  debt 
of  his  principal  by  a  new  security  may  turn  around  and  sue  him  for 

20.  United  States  Fidelity,  etc.,  Co.       5.  Fletcher  v.  Edson,  8  Vt.  294,  30 
V.  Sandoval,  223  U.  S.  227,  32  S.  Ct.  Am.  Dec.  470. 
298,  56  U.  S.  (L.  ed.)  415.  6.  Neale  v.  Newland,  4  Ark.  506,  38 

1.  Southall  V.  Farish,  85  Va.  403,  7  Am.  Dec.  42  and  note;  Stone  v.  Ham- 
S.  E.  534,  1  L.R.A.  641.  mell,  83  Cal.  547,  23  Pac.  703,  17  A. 

2.  Note:  134  A.  S.  R.  561.  S.  R.  272,  8  L.R.A.  425;  Kershaw  v. 

3.  Vermeule  v.  York  Cliffs  Imp.  Co.,  Merchants'  Bank,  7  How.  (Miss.)  386, 
105  Me.  350,  74  Atl.  800,  134  A.  S.  R.  40  Am.  Dec.  70  (discussed  not  d«- 
553.  cided) ;  Miller  v.  Howrv,  3  Pen.  &  W. 

4.  Miller  v.  Howry,  3  Pen.  &  W.  (Pa.)  374,  24  Am.  Dec.^ 320 ;  Boulware 
(Pa.)  374,  24  Am.  Dec.  320;  Hellams  v.  Robinson,  8  Tex.  327,  58  Am.  Dec. 
V.  Abercrombie,  15  S.  C.  110,  40  Am.  117. 

Rep.  684.  Notes:  44  Am.  Dec.   739;   61  Am 

Note:  1  Am.  Dec.  48.  Dec.  506;  134  A.  S.  R.  562.  563. 
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money  which  he  has  not  paid,  and  perhaps  may  never  pay,  seems  to 
be  manifestly  unsafe,  and  they  accordingly  hold  that  a  surety  cannot 
maintain  any  suit  against  his  principal  by  reason  of  a  discharge  of 
the  debt  by  his  promissory  note  until  he  has  actually  paid  the  same.' 
A  distinction  is  generally  drawn  between  instruments  which  are 
negotiable  and  those  which  are  non-negotiable  in  character,  it  being 
held  that,  if  a  surety  discharges  the  debt  by  a  negotiable  note,  he  can 
maintain  an  action  against  the  principal,  while,  if  he  does  so  by 
means  of  a  bond,  or  any  non-negotiable  instrument,  he  cannot,  on 
the  theory  that  a  negotiable  note  is  analogous  to  money ,^  This  dis- 
tinction, however,  has  been  criticised  as  being  founded  on  no  appar- 
-ently  good  reason.*  In  order  to  make  a  note  or  other  like  obligation 
•constitute  such  a  payment  of  the  principal  debt  as  to  give  rise  to 
a  cause  of  action  in  favor  of  the  surety  against  the  principal,  it  is 
necessary  that  it  be  taken  as  a  satisfaction  of  the  debt  by  the  creditor.^^ 
Moreover,  it  has  been  held,  the  rule  will  be  enforced  against  the  prin- 
cipal in  favor  only  of  the  surety  who  has  extinguished  the  debt  to 
the  original  creditor  and  hence  does  not  apply  to  a  surety  who  has  not 
satisfied  the  original  debt,  but  has  only  given  his  note  to  another 
surety,  who  has  satisfied  it.^^ 

138.  Necessity  of  Demand  or  Suit  before  Payment  or  of  Payment 
before  Suit. — ^When  the  relation  of  principal  and  surety  exists  betweeii 
the  parties,  a  previous  request  to  the  surety  to  pay  is  not  necessary 
to  authorize  him  to  discharge  the  obligation  and  to  give  him  a  right 
of  action  for  the  amount  paid.  Nor  is  it  necessary  for  the  surety  to 
wait  until  a  suit  has  been  brought  against  him,  or  until  a  judgment 
or  execution  has  been  obtained  before  paying  the  obligation.  He 
may  pay  at  once  when  the  obligation  has  matured,  although  of  course 
as  a  basis  for  a  right  of  action  against  the  principal  a  surety  would 
have  to  prove  the  execution  of  the  instrument  by  which  he  became 
security  for  the  defendant,  and. the  payment  of  the  money  to  the 
obligee.*-  Where,  however,  the  obligation  was  to  perform  a  duty 
on  a  failure  to  do  which  a  legal  liability  accrued  in  damages  for  a 
breach  of  duty,  if  the  surety  should  undertake  to  pay  what  might 
be  claimed  as  damages  without  a  suit,  he  would  doubtless  do  so  at 

7.  Pitzer    v.     Harmon,    8    Blackf.   tion  for  money  paid,  where  he  has  not 
(Ind.)  112,  44  Am.  Dec.  738  (in  this  paid  his  note. 

case  however,  the  note  given  in  pay-  9.  Stone  v.  Hammell,  83  Cal.  547,  23 

ment  was  non-negotiable).  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 

Note:  134  A.  S.  R.  563.  425. 

8.  Boul ware  v.  Robinson,  8  Tex.  327,  10.  Note :  134  A.  S.  R.  563. 

i58  Am.  Dec.  117.     See  also  Pitzer  v.  11.  Stone  v.  Hammell,  83  Cal.  547, 

Harmon,  8  Blackf.  (Ind.)  112,  44  Am.  23  Pac.  703,  17  A,  S.  R.  272,  8  L.R.A. 

Dec.  738  and  note,  wherein  it  was  held  425. 

that  a  surety  paying  the  debt  with  his  12.  Snider  v.   Greathouse,  16  Art 

own    non-negotiable   note    cannot    re-  72,  63  Am.  Dec.  54. 

cover  against  the  principal  in  an  ac-  Note:  134  A.  S.  R.  561. 
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his  peril,  and  would  be  required,  in  a  suit  against  the  principal,  to  show 
not  only  that  he  was  security  upon  the  bond,  but  also  that  the 
damages  were  really  due.  When  sued,  however,  and  his  liability 
and  character  as  surety  brought  into  question,  as  well  as  the  amount 
which  he  shall  be  required  to  pay,  it  would  seem  but  just  that  the  record 
evidence,  which  was  held  sufficient  to  impose  a  legal  liability  on  him 
to  pay,  and  his  actual  payment  under  the  process  of  the  court,  would, 
if  not  conclusive,  at  least  be  prima  facie  evidence  of  his  liability  to 
pay,  and  that  he  was  such  surety.^*  A  surety  who  has  been  obliged 
to  pay  his  principal's  debt  is  entitled  to  an  immediate  action  against 
him  for  his  indemnity,  without  showing  a  previous  demand  on  the 
principal  or  without  giving  him  any  previous  notice  of  such  payment, 
as  in  such  cases,  the  matter  on  which  the  defendant's  obligation  is 
to  arise  is  not  regarded  os  lying  more  properly  in  the  knowledge  of 
the  plaintiff  than  of  the  defendant.** 

139.  Effect  of  Payment  by  Surety  before  Maturity  of  Debt. — 
The  mere  liability  of  one  as  a  surety  for  another  on  an  obligation  not 
yet  due  will  not  of  itself  give  a  cause  of  action  against  the  principal 
in  favor  of  the  surety.  But  the  rule  appears  to  be  that  a  surety  may 
protect  himself  by  settling  at  any  time  the  indebtedness  for  which 
he  was  liable,**  payment  before  maturity  not  being  deemed  volun- 
tary.** So,  it  has  been  said,  a  surety  may  take  measures  of  precau- 
tion against  loss  from  a  change  in  the  circumstances  of  his  prin- 
cipal, and  accept  terms  of  compromise  before  the  day  which  may  not 
be  obtainable  after  it.  He  may  ultimately  have  to  bear  the  burden 
of  the  debt,  and  may  therefore  provide  for  the  contingency  by  reduc- 
ing the  weight  of  it.  And  he  is  not  bound  to  subject  himself  to  the  risk 
of  an  action  by  waiting  till  the  creditor  has  a  cause  of  action.  He 
may,  in  short,  consult  his  own  safety,  and  resort  to  any  measure 
calculated  to  assure  him  of  it,  which  does  not  involve  a  wanton  sacri- 
fice of  the  interest  of  his  principal.  It  has  been  held,  however,  that 
if  a  surety  pays  the  principal  debt  before  maturity  he  cannot  main- 
tain an  action  for  reimbursement  until  after  its  maturity.*' 

140.  Right  of  Surety  on  Payment  of  Part  of  Debt. — When  there 
is  an  agreement  to  pay  an  entire  debt  evidenced  by  notes  maturing 
at  different  times,  it  has  been  held  that  a  surety  who  pays  one  of  the 
notes  is  entitled  to  maintain  an  action  against  the  principal  debtor 
for  the  instalment  so  paid,  without  waiting  until  the  whole  indebted- 
ness is  paid.*®    The  rule  that  the  surety  is  not  entitled  to  be  sub- 

13.  Snider  v.  Oreathouse,  16  Ark.  to  be  legally  liable  for  the  debt,  see 
72,  63  Am.  Dec.  54.  supra,  par.  135. 

14.  Ward  v.  Henry,  5  Conn.  595,  13       17.  Note :  134  A.  S.  R.  564. 

Am.  Dec.  119  and  note.  18.  Nettleton    v.     Ramsey    County 

Note:  134  A.  S.  R.  561.  Land,  etc.,  Co.,  54  Minn.  395,  66  N. 

15.  Note :  134  A.  S.  R.  563,  564.  W.  128,  40  A.  S.  R.  342. 

16.  As  to  necessity  for  the  surety 
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rotated  until  he  has  paid  the  entire  debt  is  not  applicable  where 
separate  notes  or  instalments  are  paid,  and  the  remedy  sought  in 
such  a  case  is  on  the  promise  or  contract  of  the  principal  debtor  to 
pay  an  entire  debt  payable  in  instalments,  and  is  not  the  apportion- 
ment or  application  for  his  benefit  of  securities  in  the  hands  of  the 
creditor.*®  So,  it  has  been  held  generally,  where  the  surety  on  a 
note  or  other  obligation  pays  a  part  thereof  that  he  may  maintain 

an  action  against  the  maker  or  principal  debtor  for  the  amount  so 
paid.20 

141.  Effect  of  Payment  by  Surety  of  Debt  Barred  by  Limitation. — 

Although  the  debt  may  be  barred  by  limitation  as  against  the  prin- 
cipal, yet  judgment  may  be  entered  against  the  surety  if  he  remains 
liable  thereon — ^in  cases  where  suit  may  be  maintained  against  the 
surety  without  joining  the  principal — ^and  if  the  surety  pays  the  debt 
which  is  at  the  time  barred  by  limitation  as  against  the  principal,  but 
is  a  valid  obligation  against  the  surety,  such  surety  may  recover  against 
the  principal,  or  against  his  estate  in  case  of  his  death.  The  right 
of  action  in  favor  of  the  surety  arises  when  he  pays  the  debt,  and 
is  not  based  upon  the  original  debt  itself,  but  upon  the  implied  con- 
tract which  exists  by  law  between  the  principal  and  surety  in  such 
cases.*  Some  cases  resting  on  the  doctrine  that  the  surety's  action 
is  based  on  the  right  of  subrogation  to  the  claim  of  the  payee  in  the 
contract  hold  to  the  contrary,  however.*  Thus,  it  has  been  held  that 
after  a  cause  of  action  against  the  principal  debtor  is  barred  a  surety, 
as  to  whom  the  statute  of  limitations  has  not  run  because  he  has  been 
absent  from  the  state,  cannot  acquire  any  right  of  action  against  the 
principal  by  payment  of  the  demand.*  It  seemJ  that  money  paid  by 
a  surety  on  a  judgment  against  himself  and  his  principal  which  had 
become  dormant  cannot  be  recovered  from  the  principal.  And  like- 
wise, where  a  surety  discharged  an  obligation,  recovery  on  which  he 
could  have  defeated  by  pleading  the  statute  of  limitations,  it  has  been 
held  that  he  could  not,  as  against  a  purchaser  of  property  on  which 
the  principal  had  executed  a  mortgage  to  indemnify  him,  enforce  the 
mortgage,  since  the  purchaser  had  the  right  to  make  any  defense 
which  the  principal  could  have  made.*    It  has  been  held,  however, 

19.  See  infra,  par.  143.  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 

20.  Notes :    134   A.    S.    R.    558 ;    7  425 ;  Auchampaugh  v.  Schmidt,  70  la. 
L.R.A.  84.  642,  27  N.  W.  805,  59  Am.  Rep.  459. 

1.  Peaslee  v.  Breed,  10  N.  H.  489,       Note:  134  A.  S.  R.  565. 
34  Am.  Dec.  178;  Faires  v.  Cockerell,       See  infra,  par.  143. 
88  Tex.  428,  31  S.  W.  190,  639,  28       3.  Stone  v.  Hammell,  83  Cal.  547, 
L.R.A.   528;   Willis  v.   Cho\vningr,  90  23  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 
Tex.  617,  40  S.  W.  395,  59  A.  S.  R.  425. 
842.  4.  Note:   134  A.  S.  R.  565.     See 

Note:  134  A.  S.  R.  564,  565.  supra,  par.  135. 

i    2.  Stone  v,  Hammell,  83  Cal.  547,  23 
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where  the  statute  of  liixiitations  barred  the  liability  of  the  surety  on 
a  joint  note  but  did  not  bar  the  liability  of  the  principal,  who  had 
made  payments  on  it,  that  a  cause  of  action  arises  in  favor  of  the 
surety  against  the  principal  on  paying  the  note,  even  though  it  be 
barred  as  against  him,  since  the  principal,  being  liable  on  the  note, 
cannot  complain  that  the  surety  did  not  avail  himself  of  the  plea  of 
limitations.^ 

142.  Effect  of  Usury  in  Principal  Obligation. — Since  the  law  is 
well  settled  that  a  surety  to  a  contract  tainted  with  usury  can  avail 
himself  of  the  defense  of  usury  to  the  same  extent  that  his  principal 
could,^  it  has  been  held  that  if  he  pays  such  debt  with  knowledge  of  its 
.usurious  character,  he  cannot  recover  such  usury  from  the  principal, 
but  can  recover  only  what  the  creditor  could  have  recovered  either 
against  the  principal  or  the  surety.'  Nor,  if  usury  was  knowingly  paid 
by  a  surety,  does  the  subsequent  execution  of  a  note  by  the  principal 
to  such  surety  for  the  amount  paid  by  the  latter  in  satisfaction  of 
the  obligations  for  which  he  was  surety  deprive  him  of  the  right 
to  have  usury  in  the  principal  obligations  purged.*  If,  however,  a  prin- 
cipal requests  his  surety  to  pay  a  debt  which  contains  usury,  or  stands 
by  and  permits  him  to  do  so  in  ignorance  of  the  fact  that  it  contains 
usury,  he  cannot  rely  on  such  a  defense  in  an  action  against  him  by 
the  surety  for  indemnity.*  In  some  cases  where  one  becomes  a  surety 
at  the  request  of  the  principal  it  has  been  held  that  mere  knowledge 
on  the  part  of  the  surety  of  the  usurious  character  of  the  obligation 
before  payment  will  not  preclude  him  from  recovering  from  the 
principal,  for  money  paid  on  his  behalf,  although  the  latter  might 
have  avoided  such  contract,  unless  he  was  expressly  ordered  by  the 
principal  not  to  pay  it.**  In  jurisdictions  wherein  agreements  based 
on  a  usurious  consideration  are  deemed  to  be  absolutely  void,**  it  has 
been  held  that  a  surety  on  a  usurious  note  or  other  obligation  who 
volxmtarily  pays  it,  knowing  its  character,  without  request  from  his 
principal,  is  not  entitled  to  relief  against  the  latter  personally  or 
under  a  mortgage  or  other  security  given  to  secure  him  against  lia- 
bility as  such  surety.**  It  is,  however,  a  settled  rule  that  when  a 
valid  security  is  canceled  by  means  of  a  subsequent  agreement  and 

5.  Note:  134  A.  S.  R.  665.  L.R.A.  270. 

6.  See  supra,  par.  49,  118.  10.  Ford  v.  Keith,  1  Mass.  139,  2 

7.  Blakeley  v.  Adams,  113  Ky.  398,  Am.  Dec.  4;  Jackson  v.  Jackson,  51 
68  S.  W.  473,  66  L.R.A.  270.  Vt.  253,  31  Am.  Rep.  688. 

8.  Blakeley  v.  Adams,  113  Ky.  398,  Note:  134  A.  S.  R.  560. 
68  S.  W.  473,  66  L.R.A.  270.  11.  See  generally.  Usury. 

9.  Moncure  v.  Dermott,  13  Pet.  345,  12.  Roe  v.  Kiser,  62  Ark.  92,  34  S. 
10  U.  S.   (L.  ed.)    193;  Blakeley  v.  W.  534,  54  A.  S.  R.  288. 

Adams,  113  Ky.  398,  68  S.  W.  473,  66      Note :  134  A.  S.  B.  560. 
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security  which  is  void  for  usury,  the  original  security  is  not  invali- 
dated, but  equity  wil  revive  and  enforce  it.^* 

143*  Distinction  between  Action  Based  on  Implied  Promise  and 
Right  of  Subrogation, — ^The  action  at  law  by  a  surely  to  recover  from 
the  principal  the  amount  of  money  which  he  has  been  compelled 
to  pay  on  account  of  the  debt  is  not  based  on  the  doctrine  of  subroga- 
tion, and  hence  the  principles  applying  to  the  latter  class  of  cases 
are  not  applicable  to  such  an  action,^*  but  on  the  payment  of  the 
principal  debt  by  the  surety  a  new  and  distinct  debt  based  on  an 
implied  promise  is  created  as  between  the  principal  and  surety  for 
the  money  paid.^^  This  right  of  the  surety  to  recover  at  law  from 
the  principal  the  amount  paid  by  him  on  the  principal  debt  arises 
at  once  regardless  of  whether  he  obtains  possession  of  the  bill,  note 
or  other  obligation  evidencing  the  debt.**  In  addition,  however,  a 
surety  on  paying  the  debt  of  the  principal  has  a  right  to  be  subrogated 
to  the  place  of  the  creditor  in  respect  to  securities  held  by  the  latter, 
and  to  assert  the  same  benefits  which  he  could  as  against  the  principal, 
but  this  right  of  the  surety  to  be  subrogated  to  all  securities,  funds, 
liens  and  equities  in  favor  of  the  creditor  can  only  be  established  in 
a  court  of  equity,  the  right  of  a  surety  who  has  paid  the  debt  to 
subrogation  standing,  not  upon  contract,  but  upon  the  principles  of 
natural  justice.*' 

144.  Equitable  Rights  of  Surety  as  against  Principal. — The  right 
of  a  surety  to  reimbursement  in  an  action  at  law  on  an  implied 
promise  for  any  money  he  may  have  been  compelled  to  pay  for  the 
principal**  originally  grew  out  of  a  rule  of  equity  which  ripened 
later  into  a  principle  of  law;  so  that  in  modern  times  courts  of  law 
and  chancery  entertain  concurrent  jurisdiction  in  giving  remedy  to 
the  surety  paying  the  debt.**  In  addition,  however,  while  a  court  of 
law  can  ordinarily  give  relief  only  when  the  surety  has  been  dam- 
aged,-* a  surety  may  apply  to  a  court  of  equity  for  the  protection 
of  his  rights  as  soon  as  they  are  endangered.*  Moreover,  chief  among 
the  equitable  remedies  of  the  surety  is  that  of  subrogation,*  whereby 
a  surety,  on  paying  the  debt  of  his  principal,  is  entitled  in  equity 
to  be  put  in  the  place  of  the  creditor  and  avail  himself  of  all  or  any 
of  the  collateral  securities,  means,  or  remedies  which  the  creditor  has 

13.  Trible  v.  Nichols,  53  Ark.  271,       19.  Partlow    v.    Lane,    3    B.    Mon. 
13  S.  W.  796,  22  A.  S.  R.  190.  (Ky.)  424,  39  Am.  Dec.  473;  January' 

14.  Note:  68  L.R.A.  518.  v.  January,  7  T.  B.  Mon.  (Ky.)  542, 

15.  Note:   134  A.  S.  R.  566.  See  18  Am.  Dec.  211;  Howell  v.  Cobb,  2 
supra,  par.  134.  Cold.  (Tenn.)  104,  88  Am.  Dec.  591. 

16.  Note:  134  A.  S.  R.  566.  Notes:  134  A.  S.  R.  566;  68  L.R.A. 

17.  Note:  68  L.R.A.  524.     See  next  517. 

succeeding  paragraph;  also  Subroga-       20.  See  supra,  par.  136. 
nON.  1.  See  infra,  par.  146. 

18.  See  supra,  par.  134.  2.  See  Subrogation. 
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for  enforcing  payment  against  his  principal.'  These,  though  extin- 
guished at  law  by  the  payment  made  by  the  surety,  are  generally 
revived  in  equity  for  the  surety,  and  may  there,  by  him,  be  enforced 
for  his  indemnity.*  Moreover,  it  has  been  held  that  in  the  meantime 
and  as  soon  as  his  liability  as  surety  becomes  concurrent  with  the 
holding  by  the  creditor  of  other  securities  for  the  debt,  the  surety 
has  an  inchoate  right  to  the  benefit  of  those  securities,  and  this  benefit 
is  not  prejudiced  by  any  further  charges  subsequently  created  by 
the  principal  debtor  in  favor  of  the  creditor  over  the  property  com- 
prised in  the  securities.*  Jurisdiction  in  equity  extends  to  all  those 
who  in  reality  stand  in  a  position  of  suretyship  toward  principal  debt- 
ors, as,  for  example,  to  a  surety  for  a  prior  surety.*  It  has  been  held, 
however,  that  before  a  surety  can  claim  the  right  to  be  subrogated  to 
the  rights  of  the  creditor  he  must  pay  or  discharge  the  debt  in  money, 
or  in  property  taken  as  money,'  and,  until  this  is  done,  the  creditor 
must  be  left  in  full  possession  and  control  of  the  debt  and  the  remedies 
for  its  enforcement.^  If  a  sm-ety  furnishes  his  principal  with  money 
to  pay  off  the  debt,  and  the  latter  applies  the  money  to  that  purpose, 

3.  United  States  v.  Hodge,  6  How.  16  Am.  Dec.  667;  Uzzell  v.  Mack,  4 

279,  12  U.  S.  (L.  ed.)  437;  Cullum  v.  Humph.    (Tenn.)    319,  40   Am.   Dec. 

Emanuel,  1  Ala.  23,  34  Am.  Dec.  757;  648;    Rodes    v.     Crockett,    2    Yerg. 

Lyon  V.  Boiling,  9  Ala.  463,  4  Am.  (Tenn.)  346,  24  Am.  Dec.  489;  Mitchell 

Dec.  444;  Jones  v.  Tincher,  15  Ind.  v.  De  Witt,  25  Tex.  Supp.  180,  78  Am. 

308,  77  Am.  Dec.  92  and  note;  Pratt  Dec.  561  and  note;  Darrow  v.  Sum- 

V.  Thornton,  28  Me.  355,  48  Am.  Dec.  merhill,  93  Tex.  92,  53  S.  W.  680,  77 

492;  Orem  v.  Wrightson,  51  Md.  34,  A.  S.  R.  833;  Montpelier  Bank  v.  Dix- 

34  Am.  Rep.  286;  Rucker  v.  Robinson,  on,  4  Vt.  587,  24  Am.  Dee.  640;  Rod- 

38  Mo.  154,  90  Am.  Dec.  412;  Edgerly  gers  v.  McCluer,  4  Grat.  (Va.)  81,  47 

V.  Emerson,  23  N.  H.  555,  55  Am.  Dec.  Am.  Dec.  715 ;  Humphrey  v.  Hitt,  6 

207 ;  Cheesebrough  V.  Millard,  IJohns.  Grat.    (Va.)    509,  52  Am.   Dec.   133; 

Ch.  (N.  Y.)  409,  7  Am.  Dec.  494  and  Duncan  v.  North,  etc.,  Wales  Bank,  6 

note;  Hayes  v.  Ward,  4  Johns.  Ch.  (N.  App.  Gas.  1,  50  L.  J.  Ch.  355,  43  L.  T. 

Y.)  123,  8  Am.  Dec.  554;  Sandford  v.  N.  S.  706,  29  W.  R.  763,  4  Eng.  Rul. 

McLean,  3  Paige  Ch.  (N.  Y.)  117,  23  Gas.  591  and  note. 

Am.  Dec.  773;  Eddy  v.  Traver,  6  Paige  Notes:  1  L.R.A.  641,  642;  7  L.R.A. 

Ch.   (N.  Y.)   521,  31  Am.  Dec.  261;  84;  16  L.R.A.  117;  68  L.R.A.  520  et 

Bunting  v.  Ricks,  22  N.  C.  130,  32  seq.;  23  L.R.A. (N.S.)  101. 

Am.   Dec.    699   and  note;    Forbes  v.  4.  Note:  134  A.  S.  R.  566. 

Smith,  40  N.  C.  369,  49  Am.  Dec.  432;  5.  Forbes  v.  Jackson,  19  Ch.  D.  615, 

Liles  V.  Rogers,  113  N.  C.  197,  18  S.  51  L.  J.  Ch.  690,  30  W.  R.  652,  21 

E.  104,  37  A.  S.  R.  627;  Zuellig  v.  Eng.   Rul.   Gas.   607   and  note.     See 

Hemerlie,  60  Ohio  St.  27,  53  N.  E.  447,  generally.   Subrogation. 

71  A.  S.  R.  707;  Pote  v.  Nathans,  1  6.  Note:  7  L.R.A.  84. 

Watts  &  S.   (Pa.)   155,  37  Am.  Dec.  7.  Nettleton     v.     Ramsey     County 

466  and  note;  Denny  v.  Lyon,  38  Pa.  Land,  etc.,  Co.,  54  Minn.  395,  56  N.  W. 

St.  98,  80  Am.  Dec.  463;  Mosier's  Ap-  128,  40  A.  S.  R.  342;  Morrison  v.  Citi- 

peal,  56  Pa.  St.  76,  93  Am.  Dec.  783;  zens'  Nat.  Bank,  65  N.  H.  253,  20  Atl. 

Smith  V.  ffunno,  1  McCord  Eq.  (S.  C.)  300,  23  A.  S.  R.  39,  9  L.R.A.  282. 

443,   16   Am.   Dec.    617;   Lowndes  v,  8.  Musgrave  v.  Dickson,  172  Pa.  SL 

Chisolm,  2  McCord  Eq.   (S.  C.)   455,  629,  33  Atl.  705, 51  A.  S.  R.  766. 
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he  must  be  regarded  as  the  mere  agent  of  the  surety  and  the  latter  : 

is  entitled  in  equity  to  be  subrogated  to  whatever  securities  the  creditor  ! 

has  or  had  for  the  payment  of  such  debt.*    While  as  a  general  rule  i 

a  surety  is  entitled  to  the  benefit  of  all  the  securities  which  the  creditor  I 

has  against  the  principal  and  those  who  claim  the  securities  by  a 
posterior  and  independent  equity/^  he  is  not  entitled  to  their  benefit 
as  against  those  who  have  a  prior  or  higher  equity.^^  Also,  when 
a  surety  pays  a  judgment,  his  right  to  subrogation  is  confined  to  the 
rights  of  the  judgment  creditor  as  against  the  principal,  and  he  is 
entitled  to  look  for  reimbursement  only  to  the  latter;  he  cannot  take 
an  assignment  of  the  judgment  and  enforce  it  against  an  indorser.^* 
Where  a  surety's  land  is  levied  on  and  sold  under  execution  against 
principal  and  surety,  and  Ae  principal  buys  the  land,  his  p^chase 
inures  to  the  surety^s  benefit,  since  it  was  the  principal's  duty  to  dis- 
charge the  execution.**  The  right  of  a  surety  who  has.  paid  the  debt 
of  his  principal  to  be  subrogated  to  any  securities  held  by  the  creditor 
as  additional  security  for  such  debt  may  become  barred  by  lapse  of 
time.** 

145.  Indemnity  to  Surety. — ^It  cannot  be  questioned  that  a  prom- 
ise by  a  principal  to  indemnify  his  surety  has  sufficient  consideration 
upon  which  to  rest  in  the  relation  of  the  parties.  Even  before  the 
surety  has  been  damnified,  there  is  a  moral  obligation  incumbent  on 
the  principal  to  protect  him — an  obligation  which  ripens  into  an 
implied  legal  one  as  soon  as  the  surety  has  paid  on  behalf  of  the 
principal.*^    An  open  and  honest  effort  by  a  principal  to  protect  his  , 

surety  against  casualties  incident  to  a  responsibility  about  to  be 
assumed  for  him  cannot,  if  unattended  by  any  known  indicium  of 
fraud,  be  open  to  objection;**  and,  therefore,  as  a  general  rule  a 
principal  may  lawfully  indemnify  his  surety  against  loss  by  the  con- 
veyance of  property  to  him  as  security.*'   Accordingly,  a  surety  for 

9.  Zuellig  v.  Hemerlie,  60  Ohio  St.   Am.  Dec.  539 ;  Fletcher  v.  Edson,  8  Vt. 

27,  53  N.  E.  447,  71  A.  S.  R.  707.         294,  30  Am.  Dec.  470.    See  supra,  par.  ! 

10.  Prairie  State  Nat.  Bank  v.  Unit-  134. 

ed  States,  164  U.  S.  227,  17  S.  Ct.  142,       16.  Harlan  County  v.  Whitney,  65 

41  U.  S.   (L.  ed.)  412;  Hardaway  v.   Neb.  105,  90  N.  W.  993,  101  A.  S.  ! 

National  Surety  Co.,  211  U.  S.  552,  29  R.  610.     Compare  Forsyth  v.  Woods,  ! 

S.   Ct.  202,  53  U.   S.    (L.  ed.)    321;   11  Wall.  484,  20  U.  S.  (L.  ed.)  207. 

Fleming  v.  Beaver,  2  Rawle  (Pa.)  128,       17.  Leggett  v.  Humphreys,  21  How. 

19  Am.  Dec.  629.  66,   16    U.    S.    (L.    ed.)    50;    United 

11.  Note:  68  L.R.A.  526  et  seq.  See  States  v.  Ryder,  110  U.  S.  729,  4  S. 
Subrogation.  Ct.  196,  28  U.  S.  (L.  ed.)  308;  Har- 

12.  March  v.  Bamet,  121  Cal.  419,  Ian  County  v.  Whitnev,  65  Neb.  106, 
53  Pac.  933,  66  A.  S.  R.  44  and  note.   90  N.  AV.  993,  101  A.  S.  R.  610;  Carr 

13.  Greer  v.   Wintersmith,  85   Ky.  v.  Davis,  64  W.  Va.  522,  63  S.  E.  326, 
516,  4  S.  W.  232,  7  A.  S.  R.  613.  16  Ann.  Cas.  1031  and  note,  20  L.R.A, 

14.  Zuellig  V.  Hemerlie,  60  Ohio  St.    (N.S.)  58  and  note.    See  Fidelity,  etc., 
27,  53  N.  E.  447,  71  A.  S.  R.  707.  Co.  v.  Butler,  130  Ga.  225,  60  S.  E. 

15.  Keller  v.  Rhoads,  39  Pa.  513,  80  851,  16  L.R.A. (N.S.)   994. 
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whose  indemnity  a  trust  deed  has  been  given  is  entitled  to  the  aid 
of  equity  to  prevent  the  payment  of  the  proceeds  of  the  sale  of  the 
trust  property  under  execution,  until  his  liability  as  surety  is  ascer- 
tained, and  is  discharged  out  of  such  proceeds.^*  But  the  mere  assign- 
ment by  a  principal  to  a  surety  company  of  collateral  as  security  for 
its  liability  as  surety  on  his  bond  does  not  either  legally  or  equitably, 
by  estoppel  or  otherwise,  relieve  such  principal  from  his  primary 
liability  on  his  bond,  or  his  contingent  obhgation,  express  or  implied, 
to  save  his  surety  from  all  loss  and  damage  by  reason  of  its  surety- 
ship.^* The  security  of  a  deed,  in  form  absolute,  given  to  indemnify 
sureties,  is  not  limited  to  the  nominal  money  consideration  recited, 
but  extends  to  the  full  amount  for  which  the  sureties  ultimately  prove 
liable.*^  A  surety,  however,  has  ordinarily  no  remedy,  either  at 
law  or  in  equity,  upon  a  contract  to  indemnify  him  against  loss  on 
account  of  his  suretyship  until  such  loss  occurs.*  The  liability  of  a 
surety  on  an  unmatured  obligation  is  a  lawful  debt,  claim  or  demand 
which  will  make  a  transfer  of  goods  to  him  by  the  debtor,  on  his 
assuming  the  obligation,  vaUd  as  to  other  creditors,  under  a  statute 
giving  "creditors,  purchasers,  or  other  persons"  the  right  to  take 
sufficient  property  from  their  debtor  to  satisfy  bona  fide  claims.*  So, 
the  contingent  liability  of  a  principal  to  his  sureties  is  sufficient  con- 
sideration for  a  mortgage  given  to  indemnify  them  after  the  execution 
and  delivery  of  the  bond,  and  before  any  breach.*  And  if  a  principal 
deposits  funds  with  a  bailee  for  the  protection  of  a  surety,  his  act 
is  not  done  without  consideration,  and  the  receipt  of  the  funds  is  in 
itself  a  consideration  for  a  promise  by  the  bailee  to  pay  to  the  surety.* 
But  if  the  debtor  procures  a  third  person  subsequently  to  sign  a  con- 
tract of  indemnity  to  the  surety,  there  is  no  consideration,  even  if 
the  surety  promises  to  continue  such  for  an  indefinite  time.*  Where  a 
surety  is  liable  for  the  immediate  payment  of  a  debt  owing  by  his 
principal,  he  may  pay  it  and  resort  at  once  to  any  funds  of  the  prin- 
cipal which  he  holds  as  an  indemnity  without  waiting  for  the  money 
to  be  collected  by  a  resort  to  an  action  at  law.*  Also,  as  a  rule,  a  surety 
is  authorized  to  realize  on  any  securities  pledged,  whenever  he  is  in 
danger  of  being  forced  to  pay  the  debt,  and  before  payment.'    How- 

18.  Marshall    v.    Colvert,    5    Leigh       8.  Harlan    County  v.   Whitney,   65 
(Va.)  146,  27  Am.  Dec.  589.  Neb.  105,  90  N.  W.  993,  101  A.  S.  R. 

19.  Leary  v.  Murray,  178  Fed.  209,   610. 

101  C.  C.  A.  529,  21  Ann.  Cas.  868.  4.  Keller  v.  Rhoads,  39  Pa.  St.  513, 

20.  Harlan  County  v.  Whitney,  65   80  Am.  Dec.  539. 

Neb.  105,  90  N.  W.  993,  101  A.  S.  R.  5.  Note :  13  L.R. A.  340. 

610.  6.  Bates  v.  Wiggin,  37  Kan.  44,  14 

1.  Henderson-Achert     Lithographic  Pac.  442,  1  A.  S.  R.  234;  Morrill  v. 
Co.  V.  John  Shillito  Co.,  64  Ohio  St.  Morrill,  53  Vt.  74,  38  Am.  Rep.  659. 
236,  60  N.  E.  295,  83  A.  S.  R.  745.  Note:  134  A.  S.  R.  566. 

2.  Frees  v.  Baker,  81  Tex.  216,  16  7.  Notes:  1  Am.  Dec.  48;  13  L.R.A. 
8.  W.  900,  13  L.R.A.  340  and  note.  340. 
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ever,  a  surety  in  whose  hands  are  funds  of  his  principal,  created  for 
his  indemnity,  is  responsible  to  the  latter  for  the  same,  if  they  are 
not  needed  to  eflfectuate  his  discharge  from  liability.^  The  rent  of 
property  conveyed  as  security  to  indemnify  the  grantee  against  lia- 
bility as  surety  for  the  grantor  constitutes  a  part  of  the  security  and 
cannot  be  recovered  by  the  grantor  until  the  liability  is  discharged, 
and  the  surety's  lien  on  such  rent  is  not  extinguished,  but  rather  con- 
firmed, by  an  agreement  that  moneys  in  his  hands  due  the  grantor 
are  to  be  applied  on  the  debts  for  which  he  is  surety.*  A  cumulative 
security  can  be  no  waiver  of  the  right  to  foreclose  and  a  surety  who 
holds  several  securities  for  his  indemnity  cannot  be  prevented  from 
using  one  of  them  because  he  has  another  to  which  he  might  resort.^* 
While  it  has  been  said  that  a  surety  may  at  any  time  come  into  a 
court  of  chancery  on  a  quia  timet  principle,  seeking  indemnity,  before 
he  has  been  compelled  to  pay  anything,^*  it  seems  that  one  of  severed 
sureties  of  a  trustee  on  his  bond  to  secure  the  beneficiaries  cannot  main- 
tain a  bill  to  compel  him  to  substitute  solvent  sureties  for  those  who 
have  become  insolvent,  or  give  counter  security,  on  pain  of  removal. ^- 
On  the  principle  of  bills  quia  timet  a  surety  has  been  held  to  be 
entitled  to  maintain  an  action  of  specific  performance  for  indemnity, 
even  before  he  has  paid  the  debt.^*  Thus,  where  the  principal 
agreed  that  he  would  turn  over  choses  in  action  to  indemnify  his 
surety  in  consideration  of  the  suretyship,  it  was  held  that  a  court 
of  equity  would  decree  specific  performance  where  the  principal  was 
in  failing  circumstances.^*  If  a  mortgage  is  given  to  secure  sureties, 
and  they  and  the  principal  are  subsequently  obliged  to  give  a  new 
note  in  renewal  of  the  old  one,  the  mortgage  continues  in  force  for 
the  purpose  of  indemnifying  them  for  payments  which  they  may  be 
compelled  to  make  on  the  note  of  renewal.^* 

146.  Right  of  Surety  to  Sue  in  Equity  to  Compel  Payment  by 
Principal. — No  principle  in  equity  is  more  familiar,  or  more  firmly 
established,  than  that  a  surety,  after  the  debt  for  which  he  is  liable 
has  become  due,  without  paying  or  being  called  on  to  pay  it,  may 
file  a  bill  in  equity  in  the  nature  of  a  bill  quia  timet  to  compel  the 
principal  debtor  to  exonerate  him  from  liability  by  its  payment,  pro- 
vided no  rights  of  the  creditor  are  prejudiced  thereby.^*     And  in 

8.  Fletcher  v.  Edson,  8  Vt.  294,  30       13.  Note:  6  L.R.A.(N.S.)  690,691. 
Am.  Dec.  470.  14.  Shockley  v.  Davis,  17  Ga.  177, 

9.  Sellick  v.  Munson,  2  Aikens  (Vt.)    63  Am.  Dec.  233. 

150,  16  Am.  Dec.  689.  15.  Jarboe  v.  Shivelev,  109  Kv.  402, 

10.  Muller  v.  Dows,  94  U.  S.  444,  59  S.  W.  328,  95  A.  B,  R.  384.*^ 

24  U.  S.  (L.  ed.)  207.  16.  Union    Trust    Co.    v.   Morrison, 

11.  Williams  v.  Tipton,  5  Humph.  125  U.  S.  591,  8  S.  Ct.  1004,  31  U.  S, 
(Tenn.)  66,  42  Am.  Dec.  420.  See  (L.  ed.)  825;  Tillis  v.  Folmar,  145 
next  succeeding  paragraph.  Ala.  176,  39  So.  913,  17  A.  S.  R.  31 

12.  Ridgeway  v.  Potter,  114  111.  457,  and  note,  8  Ann.  Cas.  78;  Pavajini 
3  N.  E.  91,  55  Am.  Rep.  875.  v.  Title  Guaranty,  etc.,  Co.,  36  App, 
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order  to  maintain  such  a  suit  it  is  not  necessary  for  the  surety  to 
show  any  fraudulent  disposition  of  property  on  the  part  of  the  prin- 
cipal or  any  special  reason  for  fearing  a  loss.*'  When  a  surety  comes 
into  a  court  of  equity  to  compel  the  principal  to  pay  the  debt,  he 
stands  in  the  position  of  an  equitable  assignee,  and  may  use  the 
remedies  of  the  creditor  at  his  own  risk  and  cost,*®  but  it  has  been  held 
it  is  essential  that  the  creditor,  to  whom  the  money  is  payable,  should 
be  made  a  party  to  the  suit,  so  that  he  may  be  at  hand  to  receive 
the  money.**  The  right  of  the  surety  thus  to  be  exonerated  from 
liability  is  founded  on  equitable  principles — the  primary  duty  of 
the  principal  to  pay  the  debt,  the  fact  that  it  is  unreasonable  that 
the  surety  should  be  burdened  with  the  liability  and  should  have  a 
cloud  always  hanging  over  him  at  the  will  of  the  creditor,  even  though 
he  is  not  molested  for  the  debt,  and  the  risk  of  ultimate  loss.^^  A 
surety  may  apply  to  a  court  of  equity  for  protection  as  soon  as  he 
is  endangered,  and  upon  a  bill  by  the  surety  to  compel  the  payment 
of  the  debt  by  the  principal,  neither  notice  to  the  creditor  of  the 
suretyship  nor  an  allegation  of  irreparable  injury,  if  the  surety  is 
compelled  to  pay  the  debt,  constitutes  an  essential  element  of  the 
surety^s  right  to  equitable  relief.  And  a  bill  by  a  surety  to  compel 
the  principal  to  pay  the  debt  need  not  allege  an  attempt  by  the  cred- 
itor to  enforce  such  liability  against  the  plaintiff.*  In  a  few  cases, 
however,  the  right  of  a  surety,  before  payment  of  the  suretyship  debt, 
to  maintain  a  suit  in  equity  to  compel  the  payment  thereof  by  his 
principal  has  been  denied,  it  being  said  that  neither  a  contract  cred- 
itor nor  a  surety  can,  by  proceedings  in  equity,  compel  his  debtor  or 
principal  to  turn  his  property  over  to  a  receiver  to  secure  a  debt  or 
satisfy  it  before  obtaining  judgment  and  exhausting  his  remedy  at 
law.* 

147.  Statutory  Action  against  Principal  to  Compel  Pajrment  or 
for  Indemnity. — ^In  many  jurisdictions  the  right  of  a  surety,  when- 

Cas.    (D.   C.)    348,  Ann.   Cas.   1912C  95  Wis.  540,  70  N,  W.  482,  60  A.  S. 

367  and  note;  Polk  v.  Gallant,  22  N.  R-  135. 

C.  395,  34  Am.  Dec.  410;  McConnell  Notes:  1  Am.  Dec.  48;  134  A.  S.  R. 

V.  Scott,  15  Ohio  401,  45  Am.  Dec.  583;  ^68;  Ann.  Cas.  1912B  625. 

Foe  V.  Dixon,  60  Ohio  St.  124,  54  N.  \l'  ^ote :  134  A.  S.  R.  568. 

E.  86,  71  A.  S.  R.  713 ;  Pride  v.  Boyce,  "'  xt  .  '    n  i /'a     c    ^    or     a 

Rice  Eq.  (S.  C.)  275,  33  Am.  Dec.  78;  Cas  iS2c'370                            ' 

Hellams  v.  Abercrombie,  15  S.  C   110  gO.  TilUs  v.  *Folmar,  145  Ala.  176, 

40  Am    Rep    684;  Howell  v.  Cobb   2  gg  g^  g^g^  ^^^  ^  g  ^  3^  ^^^  ^^^^  3 

Cold.  (Tenn.)  104,  88  Am.  Dec.  591;  ^^n.  Cas.  78;  Hellams  v.  Abercrom- 

Bishop  V.  Day,  13  Vt.  81,  37  Am.  Dec.  ^ie,  15  S.  C.  110,  40  Am.  Rep.  684. 

682;  Carr  v.  Davis,  64  W.  Va.  522,  63  1.  Note:  117  A.  S.  R  37. 

S.  E.  326, 16  Ann.  Cas.  1031,  20  L.R.A.  2.  Notes:  117  A.  S.  R.  36".  37;  Ana 

(N.S.)  58;  Dobie  v.  Fidelity,  etc.,  Co.,  Cas.  1912C  371,  372, 
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money  which  he  has  not  paid,  and  perhaps  may  never  pay,  seems  to 
be  manifestly  unsafe,  and  they  accordingly  hold  that  a  surety  cannot 
maintain  any  suit  against  his  principal  by  reason  of  a  discharge  of 
the  debt  by  his  promissory  note  until  he  has  actually  paid  the  same.' 
A  distinction  is  generally  drawn  between  instruments  which  are 
negotiable  and  those  which  are  non-negotiable  in  character,  it  being 
held  that,  if  a  surety  discharges  the  debt  by  a  negotiable  note,  he  can 
maintain  an  action  against  the  principal,  while,  if  he  does  so  by 
means  of  a  bond,  or  any  non-negotiable  instrument,  he  cannot,  on 
the  theory  that  a  negotiable  note  is  analogous  to  money .^  This  dis- 
tinction, however,  has  been  criticised  as  being  founded  on  no  appar- 
ently good  reason.*  In  order  to  make  a  note  or  other  like  obligation 
■constitute  such  a  payment  of  the  principal  debt  as  to  give  rise  to 
a  cause  of  action  in  favor  of  the  surety  against  the  principal,  it  is 
necessary  that  it  be  taken  as  a  satisfaction  of  the  debt  by  the  creditor.^^ 
Moreover,  it  has  been  held,  the  rule  will  be  enforced  against  the  prin- 
cipal in  favor  only  of  the  surety  who  has  extinguished  the  debt  to 
the  original  creditor  and  hence  does  not  apply  to  a  surety  who  has  not 
satisfied  the  original  debt,  but  has  only  given  his  note  to  another 
surety,  who  has  satisfied  it.^* 

138.  Necessity  of  Demand  or  Suit  before  Payment  or  of  Payment 
before  Suit. — ^When  the  relation  of  principal  and  surety  exists  between 
the  parties,  a  previous  request  to  the  surety  to  pay  is  not  necessary 
to  authorize  him  to  discharge  the  obligation  and  to  give  him  a  right 
of  action  for  the  amount  paid.  Nor  is  it  necessary  for  the  surety  to 
wait  until  a  suit  has  been  brought  against  him,  or  until  a  judgment 
or  execution  has  been  obtained  before  paying  the  obligation.  He 
may  pay  at  once  when  the  obligation  has  matured,  although  of  coiuse 
as  a  basis  for  a  right  of  action  against  the  principal  a  surety  would 
have  to  prove  the  execution  of  the  instrument  by  which  he  became 
security  for  the  defendant,  and, the  payment  of  the  money  to  the 
obligee.^-  Where,  however,  the  obligation  was  to  perform  a  duty 
on  a  failure  to  do  which  a  legal  liability  accrued  in  damages  for  a 
breach  of  duty,  if  the  surety  should  undertake  to  pay  what  might 
be  claimed  as  damages  without  a  suit,  he  would  doubtless  do  so  at 

7.  Pitzer    v.    Harmon,    8    Blackf.   tion  for  money  paid,  where  he  has  not 
llnd.)  112,  44  Am.  Dec.  738  (in  this  paid  his  note. 

case  however,  the  note  given  in  pay-  9.  Stone  v.  Hammell,  83  Cal.  547,  23 
ment  was  non-negotiable).  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 

Note:  134  A.  S.  R.  563.  425. 

8.  Boulware  v.  Robinson,  8  Tex.  327,       10.  Note :  134  A.  S.  R.  563. 

58  Am.  Dec.  117.     See  also  Pitzer  v.  11.  Stone  v.  Hammell,  83  Cal.  647, 

Harmon,  8  Blackf.  (Ind.)  112,  44  Am.  23  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 

Dec.  738  and  note,  wherein  it  was  held  425. 

that  a  surety  paying  the  debt  with  his  12.  Snider  v.   Greathouse,  16  Ark« 

own    non-negotiable   note    cannot    re-  72,  63  Am.  Dec.  54. 

cover  against  the  principal  in  an  ac-  Note:  134  A.  S.  R.  561. 
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his  peril,  and  would  be  required,  in  a  suit  against  the  principal,  to  show 
not  only  that  he  was  security  upon  the  bond,  but  also  that  the 
damages  were  really  due.  When  sued,  however,  and  his  liability 
and  character  as  surety  brought  into  question,  as  well  as  the  amount 
which  he  shall  be  required  to  pay,  it  would  seem  but  just  that  the  record 
evidence,  which  was  held  sufficient  to  impose  a  legal  liability  on  him 
to  pay,  and  his  actual  payment  under  the  process  of  the  court,  would, 
if  not  conclusive,  at  least  be  prima  facie  evidence  of  his  liability  to 
pay,  and  that  he  was  such  surety.*'  A  surety  who  has  been  obliged 
to  pay  his  principal's  debt  is  entitled  to  an  immediate  action  against 
him  for  his  indemnity,  without  showing  a  previous  demand  on  the 
principal  or  without  giving  him  any  previous  notice  of  such  payment, 
as  in  such  cases,  the  matter  on  which  the  defendant's  obligation  is 
to  arise  is  not  regarded  as  lying  more  properly  in  the  knowledge  of 
the  plaintiff  than  of  the  defendant.** 

139.  Effect  of  Payment  by  Surety  before  Maturity  of  Debt. — 
The  mere  liability  of  one  as  a  surety  for  another  on  an  obligation  not 
yet  due  will  not  of  itself  give  a  cause  of  action  against  the  principal 
in  favor  of  the  surety.  But  the  rule  appears  to  be  that  a  surety  may 
protect  himself  by  setting  at  any  time  the  indebtedness  for  which 
he  was  liable,**  payment  before  maturity  not  being  deemed  volun- 
tary.** So,  it  has  been  said,  a  surety  may  take  measures  of  precau- 
tion against  loss  from  a  change  in  the  circumstances  of  his  prin- 
cipal, and  accept  terms  of  compromise  before  the  day  which  may  not 
be  obtainable  after  it.  He  may  ultimately  have  to  bear  the  burden 
of  the  debt,  and  may  therefore  provide  for  the  contingency  by  reduc- 
ing the  weight  of  it.  And  he  is  not  bound  to  subject  himself  to  the  risk 
of  an  action  by  waiting  till  the  creditor  has  a  cause  of  action.  He 
may,  in  short,  consult  his  own  safety,  and  resort  to  any  measure 
calculated  to  assure  him  of  it,  which  does  not  involve  a  wanton  sacri- 
fice of  the  interest  of  his  principal.  It  has  been  held,  however,  that 
if  a  surety  pays  the  principal  debt  before  maturity  he  cannot  main- 
tain an  action  for  reimbursement  until  after  its  maturity.*' 

140.  Right  of  Surety  on  Payment  of  Part  of  Debt. — When  there 
is  an  agreement  to  pay  an  entire  debt  evidenced  by  notes  maturing 
at  different  times,  it  has  been  held  that  a  surety  who  pays  one  of  the 
notes  is  entitled  to  maintain  an  action  against  the  principal  debtor 
for  the  instalment  so  paid,  without  waiting  until  the  whole  indebted- 
ness is  paid.*®    The  rule  that  the  surety  is  not  entitled  to  be  sub- 

13.  Snider  v.   Qreathouse,  16  Ark.  to  be  legally  liable  for  the  debt,  see 
72,  63  Am.  Dee.  54.  supra,  par.  135. 

14.  Ward  v.  Henry,  5  Conn.  595,  13       17.  Note :  134  A.  S.  R.  564. 

Am.  Dec.  119  and  note.  18.  Nettleton    v.     Ramsey    County 

Note:  134  A.  S.  R.  561.  Land,  etc.,  Co.,  54  Minn.  395,  66  N. 

15.  Note :  134  A.  S.  R.  563,  564.  W.  128,  40  A.  8.  R.  342. 

16.  As  to  necessity  for  the  surety 
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money  which  he  has  not  paid,  and  pertaps  may  never  pay,  seems  to 
be  manifestly  unsafe,  and  they  accordingly  hold  that  a  surety  cannot 
maintain  any  suit  against  his  principal  by. reason  of  a  discharge  of 
the  debt  hy  his  promissory  note  until  he  has  actually  paid  the  same.'' 
A  distinction  is  generally  drawn  between  instruments  which  are 
negotiable  and  those  which  are  non-negotiable  in  character,  it  being 
held  that,  if  a  surety  discharges  the  debt  by  a  negotiable  note,  he  can 
maintain  an  action  against  the  principal,  while,  if  he  does  so  by 
means  of  a  bond,  or  any  non-negotiable  instrument,  he  cannot,  on 
the  theory  that  a  negotiable  note  is  analogous  to  money.®  This  dis- 
tinction, however,  has  been  criticised  as  being  founded  on  no  appar- 
ently good  reason.^  In  order  to  make  a  note  or  other  like  obligation 
"Constitute  such  a  payment  of  the  principal  debt  as  to  give  rise  to 
a  cause  of  action  in  favor  of  the  surety  against  the  principal,  it  is 
necessary  that  it  be  taken  as  a  satisfaction  of  the  debt  by  the  creditor.^^ 
Moreover,  it  has  been  held,  the  rule  will  be  enforced  against  the  prin- 
cipal in  favor  only  of  the  surety  who  has  extinguished  the  debt  to 
the  original  creditor  and  hence  does  not  apply  to  a  surety  who  has  not 
satisfied  the  original  debt,  but  has  only  given  his  note  to  another 
surety,  who  has  satisfied  it.^^ 

138.  Necessity  of  Demand  or  Suit  before  Payment  or  of  Payment 
before  Suit. — ^When  the  relation  of  principal  and  surety  exists  between 
the  parties,  a  previous  request  to  the  surety  to  pay  is  not  necessary 
to  authorize  him  to  discharge  the  obligation  and  to  give  him  a  right 
of  action  for  the  amount  paid.  Nor  is  it  necessary  for  the  surety  to 
wait  until  a  suit  has  been  brought  against  him,  or  until  a  judgment 
or  execution  has  been  obtained  before  paying  the  obUgation.  He 
may  pay  at  once  when  the  obligation  has  matured,  although  of  course 
as  a  basis  for  a  right  of  action  against  the  principal  a  surety  would 
have  to  prove  the  execution  of  the  instrument  by  which  he  became 
security  for  the  defendant,  and, the  payment  of  the  money  to  the 
obligee.^-  Where,  however,  the  obligation  was  to  perform  a  duty 
on  a  failure  to  do  which  a  legal  liability  accrued  in  damages  for  a 
breach  of  duty,  if  the  surety  should  undertake  to  pay  what  might 
be  claimed  as  damages  without  a  suit,  he  would  doubtless  do  so  at 

7.  Pitzer    v.    Harmon,    8    Blackf.   tion  for  money  paid,  where  he  has  not 
i:lnd.)  112,  44  Am.  Dec.  738  (in  this  paid  his  note. 

case  however,  the  note  given  in  pay-  9.  Stone  v.  Hammell,  83  Cal.  547,  23 

ment  was  non-negotiable).  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 

Note :  134  A.  S.  R.  663.  425. 

8.  Boulware  v.  Robinson,  8  Tex.  327,  10.  Note :  134  A.  S.  R.  563. 

r^8  Am.  Dec.  117.     See  also  Pitzer  v.       11.  Stone  v.  Hammell,  83  Cal.  547, 

Harmon,  8  Blackf.  (Ind.)  112,  44  Am.  23  Pac.  703,  17  A.  S.  R.  272,  8  L.R.A. 

Dec.  738  and  note,  wherein  it  was  held  425. 

that  a  surety  paying  the  debt  with  his       12.  Snider  v.   Greathouse,  16  Ark« 

own   non -negotiable   note    cannot   re-  72,  63  Am.  Dec.  54. 
cover  against  the  principal  in  an  ac-       Note:  134  A.  S.  R.  561. 
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his  peril,  and  would  be  required,  in  a  suit  against  the  principal,  to  show 
not  only  that  he  was  security  upon  the  bond,  but  also  that  the 
damages  were  really  due.  When  sued,  however,  and  his  liability 
and  character  as  surety  brought  into  question,  as  well  as  the  amount 
which  he  shall  be  required  to  pay,  it  would  seem  but  just  that  the  record 
evidence,  which  was  held  sufficient  to  impose  a  legal  liability  on  him 
U)  pay,  and  his  actual  payment  under  the  process  of  the  court,  would, 
if  not  conclusive,  at  least  be  prima  facie  evidence  of  his  liability  to 
pay,  and  that  he  was  such  surety.^'  A  surety  who  has  been  obliged 
to  pay  his  principal's  debt  is  entitled  to  an  immediate  action  against 
him  for  his  indemnity,  without  showing  a  previous  demand  on  the 
principal  or  without  giving  him  any  previous  notice  of  such  payment, 
as  in  such  cases,  the  matter  on  which  the  defendant's  obligation  is 
to  arise  is  not  regarded  as  lying  more  properly  in  the  knowledge  of 
the  plaintiff  than  of  the  defendant.** 

139.  Effect  of  Payment  by  Surety  before  Maturity  of  Debt. — 
The  mere  liability  of  one  as  a  surety  for  another  on  an  obligation  not 
yet  due  will  not  of  itself  give  a  cause  of  action  against  the  principal 
in  favor  of  the  surety.  But  the  rule  appears  to  be  that  a  surety  may 
protect  himself  by  settling  at  any  time  the  indebtedness  for  which 
he  was  liable,**  payment  before  maturity  not  being  deemed  volun- 
tary.** So,  it  has  been  said,  a  surety  may  take  measures  of  precau- 
tion against  loss  from  a  change  in  the  circumstances  of  his  prin- 
cipal, and  accept  terms  of  compromise  before  the  day  which  may  not 
be  obtainable  after  it.  He  may  ultimately  have  to  bear  the  burden 
of  the  debt,  and  may  therefore  provide  for  the  contingency  by  reduc- 
ing the  weight  of  it.  And  he  is  not  bound  to  subject  himself  to  the  risk 
of  an  action  by  waiting  till  the  creditor  has  a  cause  of  action.  He 
may,  in  short,  consult  his  own  safety,  and  resort  to  any  measure 
calculated  to  assure  him  of  it,  which  does  not  involve  a  wanton  sacri- 
fice of  the  interest  of  his  principal.  It  has  been  held,  however,  that 
if  a  surety  pays  the  principal  debt  before  maturity  he  cannot  main- 
tain an  action  for  reimbursement  until  after  its  maturity.*' 

140.  Right  of  Surety  on  Payment  of  Part  of  Debt.— When  there 
is  an  agreement  to  pay  an  entire  debt  evidenced  by  notes  maturing 
at  different  times,  it  has  been  held  that  a  surety  who  pays  one  of  the 
notes  is  entitled  to  maintain  an  action  against  the  principal  debtor 
for  the  instalment  so  paid,  without  waiting  until  the  whole  indebted- 
ness is  paid.*®    The  rule  that  the  surety  is  not  entitled  to  be  sub- 

13.  Snider  v.   Greathouse,  16  Ark.  to  be  legally  liable  for  the  debt,  see 
72,  63  Am.  Dec.  54.  supra,  par.  136. 

14.  Ward  v.  Henry,  5  Conn.  695, 13       17.  Note :  134  A.  S.  R.  564. 

Am.  Dec.  119  and  note.  18.  Nettleton    v.     Eamsey    Connty 

Note:  134  A.  S.  R.  661.  Land,  etc.,  Co.,  54  Minn.  395,  66  N. 

15.  Note :  134  A.  S.  R.  563,  564.  W.  128,  40  A.  8.  R.  342. 

16.  As  to  necessity  for  the  surety 
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sureties  on  a  contractor's  bond  complete  the  contract  on  his  abandon- 
ment of  it,  they  stand  in  the  position  of  the  owner  of  the  property 
to  which  the  contract  relates,  to  the  extent  at  least  that  they  are  entitled 
to  sufficient  of  the  money  to  be  paid  on  the  contract  to  save  them- 
selves from  loss  on  their  contract  of  suretyship,  and  the  contractor 
cannot  make  a  valid  contract,  by  assignment  or  otherwise,  the  effect 
of  which  is  to  deprive  the  sureties  of  this  right.**  The  doctrine  has 
also  been  applied  where  the  contest  was  between  laborers  and  material- 
men for  labor  and  material  furnished  the  contractor  and  a  surety 
who  had  completed  the  contract  upon  its  abandonment  by  the  con- 
tractor and  such  laborers  or  materialmen  had  no  lien  against  the 
property,  it  being  held  that  the  right  of  such  surety  to  the  funds 
remaining  unpaid  under  the  contract  are  paramount  and  prior  to 
that  of  such  laborers  or  materialmen.*®  It  is  of  course  true  that  in 
all  such  cases  the  rights  of  the  sureties  to  the  remedies  of  the  prin- 
cipal do  not  become  complete,  and  are  incapable  of  present  enforce- 
ment, until  they  shall  have  discharged  their  principal's  obligation. 
The  right,  however,  becomes  an  inchoate  one  as  soon  as  they  have 
entered  into  the  relation  of  suretyship ;  and  their  equitable  assignment 
of  their  principal's  rights  and  remedies,  when  completed  by  their 
performance  of  his  obligation,  relates  back,  as  against  each  other  and 
their  principal,  to  that  earlier  time,  and  hence  all  persons  who  have 
in  the  meantime  received  any  such  securities  or  payments  from  either 
party  to  the  principal  contract,  with  notice  of  the  facts  and  of  the 
surety's  responsibilities  and  consequent  rights,  must,  in  equity,  hold 
them  for  his  benefit.*  The  doctrine  that  the  sureties  are  entitled  to 
sufficient  moneys  unpaid  on  the  contract  at  the  time  of  the  default 
or  abandonment  to  reimburse  them  for  all  losses  occasioned  by  their 
contract  of  suretyship  is  generally  appUed  to  money  already  earned 
as  well  as  to  money  to  be  earned,  although  its  application  has  been 
denied  as  to  unpaid  moneys  earned  by  a  contractor  prior  to  his  aban- 
donment of  the  contract.* 

150.  Right  to  Compel  Payment  Out  of  Principal's  Estate. — ^When 
not  otherwise  controlled  by  express  agreement,  there  is  an  implied 
stipulation  in  the  usual  unconditional  contract  of  suretyship  that 
the  principal  will  pay  the  debt  at  maturity  and  thus  protect  the  surety 
by  relieving  him  from  the  burden  of  his  obligation ;  •  and  on  a  failure 
to  do  so,  the  latter  ordinarily  has  the  right  in  equity,  or  by  statute, 
to  compel  payment  of  the  debt  out  of  the  principal's  estate,  though 
he  makes  no  payment  before  the  commencement  of  his  suit.*    A 

19.  Prairie  State  Nat.  Bank  v.  Unit-  1.  Labbe  v.  Bernard,  196  Mass.  551, 
ed  States,  164  U.  S.  227, 17  S.  Ct.  142,  82  N.  E.  688,  14  L.R.A.(N.S.)  457. 
41  U.  S.  (L.  ed.)  412;  Labbe  v.  Bern-  2.  Note:  14  L.R.A.(N.S.)  458. 
aid,  196  Mass.  551,  82  N.  E.  688,  K  3.  See  supra,  par.  134. 
L.R.A.(N.S.)  457  and  note.  4.  Henderson- Aehert     Lithographie 

20.  Note:  14  L.B.A.(N.S.)  458.  Co.  v.  John  ShiUito  Co.,  64  Ohio  St 
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surety  on  a  joint  and  several  bond  may,  in  equity,  compel  the  per- 
sonal representative  of  his  principal  to  discharge  the  debt  in  advance 
of  simple  contract  debts  and  on  an  equality  with  the  specialty  debts 
of  the  estate;  but  if  he  himself  pays  the  bond,  it  has  been  held  that 
his  claim  against  the  estate  will  be  merely  that  of  a  simple  contract 
creditor.*  Since  a  surety  is  entitled,  without  paying  the  debt,  to  have 
the  estate  of  his  principal,  so  far  as  applicable,  applied  to  the  pay- 
ment of  such  debt,  where  on  a  creditor's  bill  there  is  shown  to  be 
assets  belonging  to  the  estate  of  the  principal  debtor,  deceased,  an 
account  of  such  assets  should  be  ordered.* 

151.  Insolvency  of  Principal  or  Surety. — If  a  principal  becomes 
insolvent  after  the  debt  is  due  and  before  it  is  paid,  his  surety  has  an 
immediate  equity  against  him  and  actual  payment  need  not  be  made 
by  the  surety  to  enable  him  to  sustain  an  action  to  compel  payment 
of  the  debt  olit  of  his  principal's  assets.'  Also,  on  the  insolvency  of 
the  principal  the  surety  may  retain  moneys  of  the  principal  in  his 
hands  or  the  amount  of  his  own  indebtedness  to  the  principal  as 
a  fund  for  his  indelnnity ;  ®  and  an  assignee  of  the  principal  debtor 
has,  in  such  case,  no  better  right  to  such  funds  than  his  assignor 
would  have.^  Moreover,  where  the  principal  is  insolvent,  it  has  been 
held  that  chancery  will  entertain  a  suit  by  the  surety  to  reach  the 
property,  credits,  or  effects  of  the  principal  in  the  hands  of  others 
and  apply  them  to  the  payment  of  a  judgment  obtained  against  them 
jointly,  although  the  surety  has  not  paid  the  judgment.  In  such  a 
case,  however,  it  must  not  be  understood  that  the  judgment  creditor 
can  be  delayed  in  his  remedy  against  the  surety.  He  has  his  judg- 
ment, and  may  take  out  his  execution  at  pleasure ;  but  if  he  has  not 
collected  his  money  of  the  surety,  and  the  surety  has  made  it  out 
of  the  property  or  credits  of  the  principal,  equity  will  decree  its  ap- 
plication in  discharge  of  the  creditor's  judgment  against  the  surety.^® 
A  surety  of  a  railroad  company  on  an  injunction  bond,  given  to 
protect  the  rolling  stock  and  property  of  such  company  from  exe- 
cution and  sale,  is  entitled  to  protection  and  indemnity  from  a  receiver 
of  the  property  on  mortgage  foreclosure;  and,  if  he  has  paid  the 
judgment  against  him  on  the  bond,  is  entitled  to  be  reimbursed  the 
amount  paid  by  him,  out  of  the  property  and  assets  of  the  company, 
prior  to  a  mortgage  given  by  the  railroad  upon  such  property.^*    The 

236,  60  N.  E.  295,  83  A.  S.  R.  745;  Note:  117  A.  S.  R.  38. 

Paxton  V.  Rich,  85  Va.  378,  7  S.  E.  8.  Note:  134  A.  S.  R.  566,  567. 

631,  1  L.R.A.  639.  9.  Williams  v.  Helme,  16  N.  C.  151, 

Note :  117  A.  S.  R.  39.  18  Am.  Dec.  580 ;  Forbes  v.  Smith,  40 

5.  Pride  v.  Boyce,  Rice  Eq.  (S.  C.)  N.  C.  369,  49  Am.  Dec.  432. 

275,  33  Am.  Dec.  78.  10.  McConnell  v.  Scott,  15  Ohio  401, 

6.  Paxton   v.   Rich,  85  Va.  378,  7  45  Am.  Dec.  583. 

S.  E.  531,  1  L.R.A.  639.  11.  Union    Trust   Co.   v.   Morrison, 

7.  Polk  V.  Gallant,  22  N.  C.  395,  34   125  U.  S.  591,  8  S.  Ct.  1004,  31  U.  S. 
Am.  Dec.  410.  (L.  ed.)  591. 
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insolvency  of  the  surety  at  the  time  the  debt  becomes  due  is  no 
obstacle  to  his  maintaining  a  bill  in  equity  to  enforce  his^exoneration 
and  compel  his  principal  to  pay  the  debt  before  he  has  himself  paid 
it.i2 

152.  Right  to  Set  Aside  or  Enjoin  PrincipaPs  Fraudulent  Trans- 
fers.— ^A  surety  may  be  substituted  to  the  rights  of  a  judgment  cred- 
itor to  the  extent  that  he  has  satisfied  the  judgment,^*  and  in 
that  character  may  come  into  equity  and  avoid  a  fraudulent  con- 
veyance by  the  judgment  debtor,  and  subject  the  land  to  a  satisfaction 
of  his  demand.^*  It  has  been  held,  however,  that  in  the  absence  of 
statute,  a  surety,  before  loss  incurred  or  payments  made  by  him,  has 
no  right  in  a  court  of  equity  to  avoid,  as  fraudulent,  a  conveyance  of 
his  principal,  on  the  ground  that  he  fears  he  may  become  the  creditor 
of  his  principal  by  being  subject  to  pay.**  On  the  theory,  however, 
that  a  surety  has  an  equitable  right  to  have  the  property  of  his  prin- 
cipal exhausted  before  resort  is  had  to  him  and  that  the  surety  is  a 
creditor  within  the  meaning  of  the  statute  of  frauds  from  the  time 
he  signs  the  obligation,  it  has  been  held  by  other  authorities  that 
he  has  a  right  after  the  maturity  of  the  obligation  to  maintain  an 
action  to  set  aside  a  fraudulent  conveyance  made  by  his  principal 
without  having  paid  any  money  for  him.**  Similarly,  it  has  been 
ruled  that  the  administrator  of  a  deceased  surety  on  an  official  bond 
may  join  in  an  action  to  set  aside  a  fraudulent  conveyance  of  his 
intestate's  principal  without  first  having  paid  out  any  money  for 
him.  And  the  fact  that  the  estate  of  a  deceased  principal  has  insuffi- 
cient assets  to  pay  a  debt  on  which  the  plaintiff  is  surety  is  a  sufficient 
showing  of  equity  to  sustain  a  creditor's  bill  to  subject  the  principal's 
]iroperty  fraudulently  conveyed  to  the  payment  of  the  debt,  and  for 
the  appointment  of  a  receiver.*'  In  the  absence  of  any  statutory 
provision  on  the  subject,  however,  it  has  been  held  that  a  surety  can- 
not, prior  to  his  obtaining  a  judgment  or  lien  against  the  principal, 
enjoin  the  latter  from  transferring  his  property  as  a  fraud  on  the 
surety.** 

12.  Notes:  117  A.  S.  R.  38;  134  A.  (Tenn.)  66,  42  Am.  Dec.  420;  Ellis  v. 
S.  R.  668.  Southwestern  Land  Co.,  108  Wis.  313, 

13.  See  supra,  par.  144.  84  N.  W.  417,  81  A.  S.  R.  909. 

14.  Partlow    v.    Lane,    3    B.    Mon.  Note :  134  A.  S.  R.  567,  568. 
(Ky.)  424,  39  Am.  Dec.  473;  Choteau  16.  Notes:  117  A.  S.  R.  39;  134  A. 
V.  Jones,  11  III.  300,  50  Am.  Dec.  460;  S.  R.  567,  568;  15  L.R.A.(N.S.)  484; 
Godbold  V.  Lambert,  8  Rich.  Eq.  (S.  Ann.  Cas.  1912B  625,  626.    See  infra, 
C.)  155,  70  Am.  Dec.  192;  Williams  v.  par.  156,  164. 

Tipton,  5  Humph.  (Tenn.)  66,  42  Am.       17.  Note:  117  A.  S.  R.  39. 
Dec.  420  and  note.  18.  O'Day   v.    Ambaum,   47   Wash. 

Notes:    117   A.    S.    R.   39,   40;    68  684,  92  Pac.  421,  15  L.R.A.(N.S.)  484 
L.R.A.  536.  and  note. 

15.  Williams  v.  Tipton,  5  Humph. 
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153.  Right  to  Foreclose  Indemnity  Mortgage. — Although  there  is 
some  conflict  of  opinion  on  the  subject,  the  great  weight  of  authority- 
tends  firmly  to  establish  the  rule  that  a  surety  secured  by  collateral 
mortgage  given  by  his  principal  may  foreclose  it  before  paying  the 
principal's  debt,  and  for  the  whole  amount  of  his  liability.  In  such 
a  case  it  is  generally  only  necessary  that  the  principal  debt  be  due 
and  remain  unpaid  to  enable  the  surety  to  foreclose  such  mortgage.** 
Thus,  it  has  been  held,  a  surety  may,  after  the. maturity  of  the  debt 
for  the  payment  of  which  he  is  liable,  replevy  goods  mortgaged  to 
secure  him  as  surety,  and  may  foreclose  such  mortgage,  although  he 
has  not  actually  psiid  such  debt.*®  Also,  it  has  been  ruled,  a  surety 
secured  by  collateral  mortgage  may  foreclose  it  before  paying  the 
debt  of  his  principal  and  for  the  whole  amount  of  his  liability, 
although  the  creditor  has  obtained  judgment  for  less.*  In  some 
jurisdictions,  on  the  other  hand,  the  doctrine  is  maintained  that  a 
surety  who  has  taken  a  mortgage  from  his  principal  for  his  indemnity 
is  not  entitled  to  a  foreclosure  until  he  has  paid  all  or  some  part  of 
the  debt  of  his  principal  or,  in  other  words,  until  actual  damages 
have  been  sustained  by  him.*  But  in  any  event  it  has  been  held  that 
where  the  surety  on  a  note  to  a  bank  agrees  with  the  cashier  that  the 
amount  due  on  the  note  shall  be  charged  to  his  account  in  the  bank, 
his  action  on  a  mortgage  given  him  by  the  principal  debtors  as 
indemnity  is  not  premature  because  commenced  before  he  pays  the 
bank  formally.* 

154.  Recovery  by  Surety  on  Note  or  Other  Security. — ^While  it 
has  been  said  that  a  surety  on  a  promissory  note  assumes  liability 
thereon  to  the  payee  from  the  time  of  executing  the  note,  yet  until 
he  has  been  compelled  to  pay  the  debt,  or  has  sustained  some  loss  by 
reason  of  his  suretyship,  he  has  no  cause  of  action  against  his  prin- 
cipal merely  on  the  ground  that  he  is  bound  as  surety,  and  liable 
as  such  to  pay  the  debt,  even  though  the  principal  be  insolvent,  and 
wholly  unable  to  discharge  the  debt,  or  any  part  of  it.*  Moreover,  it 
has  been  ruled,  a  surety  who  has  paid  a  note  or  other  security  for  his 
principal  cannot  sue  on  it  directly  in  an  action  at  law,  but  his  remedy 
is  on  the  implied  contract  of  indemnity,*  or  in  equity,  as  being  sub- 

19.  Bates  v.  Wiggin,  37  Kan.  44,  14  43  Am.  Dec.  562. 

Pac.  442,  1  A.  S.  R.  234.  Note:  117  A.  S.  R.  41. 

Note:  117  A.  S.  R.  40.  3.  Gribben  v.  Clement,  141  la.  144, 

See  also  Gribben  v.  Clement.  141  la.  119  N.  W.  596,  133  A.  S.  R.  157. 

144,  119  N.  W.  596,  133  A.  S.  R.  157,  4.  Notes:  134  A.  S.  R.  559;  Ann. 

where  the  rule  is  discussed.  Cas.  1912B  625. 

20.  Bates  v.  Wiggin,  37  Kau.  44, 14  6.  Loewenthal  v.   Coonan,  135  Cal. 
Pac.  442,  1  A.  S.  R.  234.  381,  67  Pac.  324,  1033,  68  Pac.  303,  87 

1.  Hellams  v.  Abercrombie,  15  S.  C.  A.  S.  R.  115 ;  Zuellig  v.  Hemerlie,  60 
110,  40  Am.  Rep.  684.  Ohio  St.  27,  53  N.  E.  447,  71  A.  S.  R. 

2.  Hall  V.  Cushman,  16  N.  H.  462,  707. 
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rogated  to  the  rights  of  the  payee.*  But  while  the  rule  is  that  as 
soon  as  a  surety  has  paid  the  debt,  an  equity  arises  in  his  favor  to 
have  all  of  the  securities  which  the  creditor  holds  against  the  prin- 
cipal debtor  transferred  to  him,  and  to  avail  himself  of  them  as  fully 
as  the  creditor  could  have  done,'  the  securities  referred  to  do  not,  it 
has  been  held,  include  those  which  are  extinguished  by  the  payment 
of  the  debt,  such  as  the  bond  securing  such  principal  debt,  and,  unless 
the  surety  procures  it  to  be  assigned  for  his  benefit  to  a  third  person, 
it  is  utterly  extinguished  both  at  law  and  in  equity,  and  he  becomes 
a  simple  contract  creditor,  and  entitled  to  be  subrogated  only  in 
respect  to  the  collateral  securities  taken  and  held  by  the  creditor.® 
In  a  number  of  the  states,  however,  the  surety  is  treated  as  a  pur- 
chaser, and  he  takes  the  evidence  of  indebtedness  and  all  securities 
as  they  existed  in  the  hands  of  the  creditor,  with  or  without  a  formal 
assignment.® 

155.  Right  of  Surety  Who  Has  Paid  Judgment  to  Enforce  It  for 
His  Own  Benefit. — ^A  surety  having  satisfied  a  judgment  which  hia 
principal  was  legally  bound  to  pay  is  entitled  to  recover  judgment 
against  him.^^  It  is,  however,  a  general  rule  of  law  that  when  a 
surety  has  paid  a  judgment  he  cannot  proceed  to  reimburse  himself 
by  an  execution  thereon  against  the  principal,  since  at  law  the  pay- 
ment of  a  judgment  by  a  surety  will  extinguish  it,  and  the  surety 
will  have  only,  his  fresh  action  of  assumpsit  for  the  amount  paid.^* 
In  equity,  however,  the  rule  is  otherwise ;  there  not  only  is  the  surety 
entitled  to  be  subrogated  to  all  the  securities  held  by  the  creditor,^* 
but  in  addition  he  has  in  most  jurisdictions  a  right  to  be  put  in  the 
place  of  the  creditor,  and  to  that  end  may  be  subrogated  to  the  judg- 
ment itself,  though  it  be  against  both  principal  and  surety,  and  to 

6.  Chrisman   v.   Harman,   29   Grat.  L.R.A.(N.S.)  950;  Nettleton  v.  Ramsey 
(Va.)  494,  26  Am.  Rep.  387.  County  Land,  etc.,  Co.,  54  Minn.  395, 

Notes:  134  A.  S.  R.  559;  68  L.R.A.  66  N.  W.  128,  40  A.  S.  R.  342;  Tripp 

559  et  seq.  v.  Harris,  154  N.  C.  296,  70  S.  E.  470, 

See  Subrogation.  35  L.R.A.(N.S.)    348    (discussed   not 

7.  See  supra,  par.  144.  decided).     See  next  succeeding  para- 

8.  Idles  V.  Rogers,  113  N.  C.  197,  18  graph;  see  also  Subrogation. 

S.  E.  104,  37  A.  S.  R.  627.    Compare  10.  Pike  v.  McDonald,  32  Me.  418, 

Tripp  V.  Harris,  154  N.  C.  296,  70  S.  54  Am.  Dec.  597  and  note. 

E.  470,  35  L.R.A.(N.S.)  348,  wherein  11.  Lyon  v.  Boiling,  9  Ala.  463,  44 

it  is  held  that  a  surety  on  a  note  se-  Am.  Dec.  44^ ,  Hogan  v.  Reynolds,  21 

cured  by  mortgage  in  which  he  joins,  Ala.  56,  56  Am.  Dec.  236 ;  Sherwood  v, 

who,  on  paying  the  note,  takes  an  as-  Collier,  14  N.   C.  380,  24  Am.  Dec. 

signment  to  himself  of  the  instruments,  264;  Briley  v.  Lugg,  21  N.  C.  366,  30 

becomes  a  simple  contract  creditor  of  Am.  Dec.  172;  Fleming  v.  Beaver,  2 

the  principal,  with  a  right  to  enforce  Rawle   (Pa.)   128,  19  Am.  Dec.  629; 

the  mortgage  to  obtain  payment  of  his  Uzzell   v.   !Mack,   4   Humph.    (Tenn.) 

claim.  310,  40  Am.  Dec.  648. 

9.  Lidderdale  V.  Robinson,  12  Wheat.  Notes:    16   L.R.A.   115;    68   L.R.A, 
594,  6  U.  S.    (L.  ed.)   740;  Train  v.  514  et  seq. 

Emerson,  141  Ga.  95,  80  S.  E.  554,  4P       12.  See  supra,  par.  144. 
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have  the  benefit  of  its  lien  smd  the  priority  which  it  gave  the  creditor 
for  his  exoneration.^'  In  equity,  therefore,  an  execution  on  a  judg- 
ment against  the  principal  is  just  as  available  to  the  surety  aa  any 
other  remedy;  provided,  of  course,  he  takes  the  necessary  steps  pre- 
scribed by  the  law  and  practice  in  such  cases  for  legally  issuing  an 
execution.**  Also,  on  payment  of  the  debt  a  surety  may  levy  an 
execution  on  property  attached,  or,  by  suit  in  the  attaching  officer^s 
name,  recover  it  of  the  receiptor.**  Equity  will  not,  however,  subro- 
gate a  surety  who  has  paid  a  judgment  to  the  rights  of  the  judgment 
creditor  after  the  surety  has  .been  defeated  in  an  action  at  law  against 
his  principal  for  the  money  paid  on  the  judgment.**  It  is  commonly 
the  practice  for  a  surety  on  paying  a  debt  to  take  an  assignment  of 
the  creditor's  judgment  and  execution,  or  of  his  pending  action 
against  the  principal.*'  Independent  of  statutory  regulations  the 
rules  diifer  in  different  jurisdictions  in  respect  of  the  need  of  an  actual 
assignment  of  the  debt  from  the  creditor  to  the  surety  as  a  condition 
precedent  to  the  exercise  against  the  principal  debtor  of  the  rights 
acquired  by  the  surety  by  subrogation.*®  The  modem  opinion,  how- 
ever, is  that  an  actual  assignment  is  unnecessary,  a  surety  paying  a 
judgment  against  his  principal  being  substituted  to  the  rights  of  the 
creditor  by  operation  of  law.**  A  judgment  debtor  who  is  in  fact  only 
a  surety  of  a  codefendant  may  on  payment  of  the  judgment  take  an 
assignment  thereof  which  will  be  valid  although  there  has  been  no 
adjudication  of  his  suretyship  and  that  fact  is  not  indicated  on  the 
face  of  the  judgment.*®  In  many  jurisdictions  the  right  of  a  surety 
who  has  paid  a  judgment  to  enforce  it  for  his  own  benefit  is  controlled 

13.  Creager  v.  Brengle,  5  Har.  &  J.  Atl.  300,  23  A.  S.  R.  39,  9  L.R. A.  282 ; 
(Md.)  234,  9  Am.  Dec.  516;  Sands  v.  McClung  v.  Beime,  10  Leigh  (Va.) 
Dumham,  98  Va.  392,  36  S.  E.  472,  410,  34  Am.  Dec.  739. 

54  L.R.A.  614.    See  Edgerly  v.  Emer-       Note :  68  L.R.A.  568,  569. 

son,  23  N.  H.  555,  65  Am.  Dec.  207,       15.  Morrison  v.  Citizens'  Nat.  Bank, 

wherein  it  is  held  that  a  surety  paying  65  N.  H.  253,  20  Atl.  300,  23  A.  S.  R. 

a  debt  may  stipulate  for  the  assign-  39,  9  L.R.A.  282. 

ment  of  all  the  collateral  securities  of       16.  Note:  16  L.R.A.  118. 

the  creditor  against  the  principal,  and       17.  See  Judgments,  vol.  15,  p.  780. 

such  assignment  will  be  protected  in       18.  Note:  68  L.R.A.  572  et  aeq. 

courts  of  law  as  well  as  in  equity.  19.  Lidderdale     v.     Robinson,     12 

Notes:   16  L.R.A.  116  et  seq.;   68  Wheat.   594,   6  U.   S.    (L.   ed.)    740 j 
L.R.A.  545.  Fleming  v.  Beaver,  2  Rawle  (Pa.)  128, 

See  Jttdgments,  vol.  15,  p.  780.  19  Am.  Dec.  629  and  note. 

14.  Morris  v.  Evans,  2  B.  Mon.  Note :  68  L.R.A.  546,  573  et  seq. 
(Ky.)  84,  36  Am.  Dec.  591;  Sanders  20.  Frank  v.  Traylor,  130  Ind.  145, 
v.  Hemdon,  122  Ky.  760,  93  S.  W.  14,  29  N.  E.  486,  16  L.R.A.  115  and  note; 
121  A.  S.  R.  493,  5  L.R.A.(N.S.)  Nelson  v.  Webster,  72  Neb.  332,  100 
1072 ;  Connely  v.  Bouri?,  16  La.  Ann.  N.  W.  411, 117  A.  S.  R.  799,  68  L.R.A, 
108,  79  Am.  Dec.  568 ;  Morrison  v.  Cit-  513  and  note, 

isens'  Nat.  Bank,  65  N.   H.  253,  20 
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by  statutes.*  The  fact,  however,  that  the  payment  made  by  the  surety- 
was  on  a  judgment  obtained  against  himself  and  the  principal  debtor, 
and  that  he  could,  under  a  statute,  enforce  it  against  the  principal  by 
an  execution,  will  not  prevent  him  maintaining  an  action  for  reim- 
bursement.2  A  surety  cannot  issue  execution  against  his  principal 
without  the  consent  of  the  execution  creditor,  when  he  has  not  paid 
the  debt,  and  the  creditor  has  a  right  to  call  it  in  and  discharge  the 
levy  if  it  had  been  made,  without  prejudicing  himself.' 

156.  When  Relation  of  Creditor  and  Debtor  Arises  between  Surety 
and  Principal. — Some  decisions  have  laid  it  down  as  an  arbitrary 
rule  that  a  surety  is  to  be  deemed  a  creditor  of  his  principal  from  the 
time  when  he  enters  into  the  contract  of  suretyship  and  not  from  the 
time  when  he  pays  the  debt  of  the  principal.^  In  other  cases  it  has 
been  asserted  just  as  firmly  that  the  surety  does  not  become  a  creditor 
of  the  principal  by  the  simple  fact  that  he  has  entered  into  an  engage- 
ment by  which  he  may  ultimately  be  made  to  pay  money  for  or  on 
his  own  account,  but  that  he  becomes  such  a  creditor  only  by  the 
fact  of  payment.*  As  a  matter  of  fact,  whether  a  surety  is  to  be 
deemed  the  creditor  of  his  principal  from  the  date  of  his  suretyship, 
or  from  the  date  of  payment  of  the  debt,  depends  greatly  on  the  char- 
acter of  the  remedy  or  redress  which  he  may  seek.  Undoubtedly  for 
all  purposes  he  is  a  creditor  from  the  time  of  payment.*  But  for 
some  purposes  the  surety  is  the  creditor  of  his  principal  from  the 
time  he  incurs  the  obligation  for  him.  Ordinarily  a  surety  has  no 
right  to  initiate  affirmative  action  against  his  principal  until  he  has 
paid  the  debt  for  which  he  is  bound  as  surety.'  So  attachment  against 
the  principal  will  not  issue  at  the  suit  of  the  surety  until  the  latter 
has  paid  the  debt.®  As  to  fraudulent  conveyances  by  the  principal, 
the  surety  is  ordinarily  deemed  to  be  a  creditor  from  the  inception 
of  the  suretyship.*  And  a  surety  of  a  bankrupt  is,  it  seems,  to  be 
deemed  a  "creditor"  of  his  principal  by  virtue  of  his  relationship  to 
the  latter,  as  the  term  "creditor"  is  found  in  the  section  of  the  Bank- 
ruptcy Act  rendering  voidable  conveyances  whereby  any  creditor 
obtains  a  greater  percentage  of  his  debt  than  do  others  of  the  same 

1.  Curan  v.  Colbert,  3  Ga.  239,  46  Okla.  666,  98  Pac.  921,  132  A.  S.  R. 
Am.  Dec.  427.  665. 

Notes:   16   L.R.A.   118;   68  L.R.A.  5.  Notes:   17  A.   S.   R.   276;   Ann. 

577  et  seq.  Cas.  1912B  625. 

2.  Note:  134  A.  S.  R.  558,  559.  6.  See  supra,  par.  134. 

3.  Forbes  v.  Smith,  40  N.  C.  369,  7.  See  supra,  par.  134,  136. 

49  Am.  Dec.  432.  8.  Note:  Ann.  Cas.  1912B  625. 

4.  Griffin  v.  Long,  96  Ark.  268,  131  9.  Carr  v.  Davis,  64  W.  Va.  522,  63 
S.  W.  672,  Ann.  Cas.  1912B  622  and  S.  E.  326,  16  Ann.  Caa.  1031,  20 
note,  35  L.R.A.(N.S.)   855;  Danforth  L.R.A.(N.S.)    58. 

V.  Robinson,  80  Me.  466,  15  Atl.  27,  Note:  Ann.  Cas.  1912B  625,  626. 
6  A.  S.  R.  224;  Kahn  v.  Bledsoe,  22  See  supra,  par.  162. 
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class.^^  The  statute  of  frauds,  also,  affects  the  question  whether  a 
surety  is  to  be  considered  a  creditor  from  the  time  of  entering  into 
the  contract  of  suretyship.  As  is  well  known  there  is  a  great  conflict 
of  authority  upon  the  question  whether  a  parol  promise  to  indemnify 
one  who  becomes  surety  for  another  at  the  request  of  the  promisor  is 
within  that  clause  of  the  statute  of  frauds  which  declares  that  "no 
action  shall  be  brought  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt  or  default  or  miscarriage  of 
another  person,  unless  the  promise  or  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,''  etc.  Some  courts  hold  such  a  promise  to  be  enforce- 
able, reasoning  that  there  is  no  "debt"  for  which  the  surety  is  liable 
until  he  has  been  compelled  to  make  payment.  Other  courts  have 
taken  the  view,  apparently,  that  a  "debt"  within  the  meaning  of  the 
statute  exists  from  the  commencement  of  the  suretyship.^^  Within 
the  meaning  of  statutes  imposing  personal  liability  on  corporate 
officers  for  "debts"  of  their  corporations  "contracted"  at  a  time  when 
such  officers  fail  or  refuse  to  comply  with  the  law,  the  surety  of  a  cor- 
poration is  so  far  a  creditor  that  his  "debt"  is  deemed  to  have  been 
"contracted"  at  the  time  when  he  became  surety  and  not  at  the  time 
of  payment  by  him.^*  Under  an  exemption  statute  providing  that 
no  property  shall  be  exempted  from  execution  for  a  "debt  contracted" 
previously  to  the  passage  of  the  act,  the  obligation  of  a  principal  to 
his  surety  is  a  "debt  contracted"  from  the  time  when  the  contract  of 
suretyship  was  entered  into  and  not  merely  from  the  time  of  pay- 
ment.^* 

157.  Right  of  Sureties  or  Their  Representatives  to  Sue  Jointly. — 
The  undertaking  of  the  sureties  being  several  and  the  promise  of 
indemnity  which  the  law  raises  at  the  time  of  the  undertaking  being 
therefore  also  several,  it  was  doubted  in  the  early  cases  on  the  sub- 
ject whether  sureties  could  so  shape  a  payment  as  to  give  themselves 
a  joint  claim.  As  now  settled,  however,  the  law  permits  sureties  to 
maintain  a  joint  action  for  reimbursement  when  they  have  paid  a 
claim  against  their  principal  by  their  joint  note,  or  with  money 
►  obtained  on  their  joint  credit,  or,  in  general,  whenever  payment  of 
the  debt  has  been  made  from  a  joint  fund,  although  in  some  cases 

10.  Kahn  v.  Bledsoe,  22  Okla.  666,  to  liabilities  subsequently  placed  upon 
98  Pac.  921,  132  A.  S.  R.  665.  the  surety  by  the  default  of  the  ad- 
Note  :  Ann.  Cas.  1912B  624,  626.  ministrator  who  did  not  request  such 

11.  May  V.  Williams,  61  Miss.  125,  signature.    Tighe  v.  Morrison,  116  N. 
48  Am.  Rep.  80.  Y.  263,  22  N.  E.  164,  5  L.R.A.  617. 

An  agreement  by  one  person  to  in-  See  Statute  of  Frauds. 

demnify  another  against  loss  if  he  will,  12.  Griffin  v.  Long,  96  Ark.  268,  131 

as  surety,  signi  the  administration  bond  S.  W.  672,  Ann.  Cas.  1912B  622  and 

of  the  promisor  and  a  third  person  is  note,  35  L.R.A.  (N.S.)  855. 

not  withkx  the  statute  of  frauds  as  13.  Note:  Ann.  Cas.  1912B  626. 
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considerable  difficulty  has  arisen  in  determining  what  shall  be  deemed 
to  be  a  joint  fund.**  A  joint  deposit  made  by  sureties  to  secure  their 
obligation  as  such  has,  however,  been  held  to  be  a  joint  fund  without 
regard  to  the  way  in  which  it  was  made  up  so  that  on  payment  of 
the  obligation  therefrom  their  right  of  action  against  the  principal 
may  be  joint.**  Several  heirs  of  a  deceased  surety  can,  of  course, 
maintain  a  joint  action  against  the  principal  debtor  for  money  paid 
by  them  in  satisfaction  of  a  joint  judgment  rendered  against  them 
as  such  heirs.** 

158.  Action  against  Several  Principals. — ^If  a  surety  is  bound  for 
several  principals,  he  is  entitled  to  sue  each  of  them  for  the  recovery 
of  all  he  has  paid.  Each  of  the  principals,  being  debtor  to  the  creditor 
tor  the  whole  debt,  and  each  being  liberated  from  the  whole  debt  by 
the  surety's  payment,  is  answerable  to  the  surety  for  the  reimburse- 
ment of  the  whole  amount  paid  by  the  surety  with  interest  from 
the  day  his  demand  accrued.*'  Sureties  for  one  of  the  joint  debtors 
in  a  forthcoming  bond  are,  it  has  been  held,  entitled  to  a  decree 
against  the  other  joint  debtors,  or  either  of  them,  as  each  is  liable  for 
the  whole  debt.  Also,  it  has  been  ruled,  when  the  sureties  of  one  of 
the  joint  debtors  in  such  a  bond  have  discharged  the  same,  they  are 
entitled  to  be  substituted  to  all  the  rights  of  the  creditors  against 
the  original  debtors,  subsisting  at  the  time  they  became  so  bound 
for  the  debt.** 

159.  Statute  of  Limitations. — Since  where  a  surety  pays  a  debt 
of  the  principal  his  remedy  at  law  against  the  principal  is  by  an  action 
on  an  implied  contract  of  indemnity  for  money  paid  for  the  use  of 
the  principal,  it  has  been  held  that  such  an  action  is  subject  to  the 
limitation  fixed  by  the  statute  for  actions  on  implied  contracts,*'  and  if 
the  statute  of  limitations  has  run  against  the  surety's  right  of  action 
against  the  principal  on  simple  contract  to  recover  the  money  he  has 
paid,  he  is  remediless  notwithstanding  the  debt  he  paid  would,  if 
he  had  not  paid  it,  not  be  outlawed.'^^  The  statute  of  limitations 
begins  to  run  against  a  surety  who,  having  paid  the  debt  of  his  prin- 
cipal, seeks  to  recover  reimbursement,  not  from  the  time  when  tlie 
principal  debtor  became  liable,  but  only  from  the  time  the  surety 
made  the  payment.*    And  even  where  a  surety  obtains  an  extension 

14.  Thomas  v.   Carter,  63  Vt.  609,       19.  Neilson  v.  Fry,  16  Ohio  St.  552, 
22  Atl.  720,  14  L.R.A.  82.  91  Am.  Dec.  110 ;  Zuellig  v.  Heraerlie, 

Note :  134  A.  S.  R.  558.  60  Ohio  St.  27,  53  N.  E.  447,  71  A.  S. 

15.  Thomas  v.   Carter,  63  Vt.  609,  R.  707. 

22  Atl.  720,  14  L.R.A.  82.  Note:  17  A.  S.  R.  276. 

16.  Snider  v.   Greathouse,  16  Ark.       20.  Note:  68  L.R.A.  520. 

72,  63  Am.  Dec.  54.  1.  Loewenthal  v.   Coonan,  135   Cal. 

17.  Note :  68  L.R.A.  519,  520.  381,  67  Pac.  324,  1033,  68  Pac.  303,  87 

18.  Robinson   v.   Sherman,  2   Grat.  A.  S.  R.  115;  Graves  v.  Johnson,  48 
(Va.)  178,  44  Am.  Dec.  381  and  note.  Conn.  160,  40  Am.  Rep.  162;  Scott  v. 
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of  time  from  the  holder  of  a  note,  and  gives  collateral  security  for 
its  payment,  and  afterwards  pays  the  debt,  the  statute  does  not  begin 
to  run  against  him  until  he  has  actually  paid  the  debt.'  It  has  been 
held,  however,  that  the  statute  of  limitations  does  not  begin  to  run 
against  the  surety  on  a  committee's  bond  in  favor  of  one  who  is  to 
collect  money  for  the  committee  and  retain  it  in  his  custody  until 
the  surety  is  discharged  from  his  liability  or  damnified,  from  the 
time  the  money  is  so  collected  by  him,  but  from  the  time  the  liability 
of  the  surety  is  fixed  by  the  settlement  of  the  committee's  account.  • 
Where  a  note  or  other  obligation  payable  by  instalments  is  paid  by 
H  surety,  the  statute  begins  to  run  against  him  from  the  time  he  pays 
each  instalment;  also,  as  respects  sureties  who  have  each  paid  a  part 
of  the  debt  for  the  principal,  since  they  have  a  sevei^  right  of  action 
against  him  for  indemnity,  the  statute  runs  against  each  from  the 
time  he  pays  his  part.* 

160.  Enforcement  of  Right  to  Reimbursement  by  Set-off. — ^A  sole 
solvent  surety  for  a  hopelessly  insolvent  principal,  on  a  debt  that  was 
due  before  the  appointment  of  a  trustee  in  insolvency,  is  entitled  to 
set  off  his  claim  for  payment  of  such  debt  against  debts  due  from  him 
to  the  insolvent,  in  a  suit  on  them  brought  by  the  trustee,  although 
the  insolvency  was  not  known  when  the  debt  became  due  and  payment 
by  the  surety  was  not  actually  made  until  after  the  trustee  waa^ 
appointed.*  Also,  it  has  been  held,  a  surety  who  has  paid  the  debt 
of  his  principal  may,  in  equity,  enjoin  an  execution  on  a  judgment 
against  him  in  favor  of  said  principal,  to  the  extent  of  the  amount 
so  paid  as  surety,  although  the  money  was  not  paid  until  after  the 
commencement  of  the  action  in  which  the  judgment  was  rendered, 
and  consequently  would  not  have  been  good  as  a  set-off  at  law,  if  it 
appears  that  the  principal  has  removed  from  the  state  leaving  no 
property.*  When  the  holder  of  a  claim  not  yet  due,  arising  upon 
contract,  becomes  insolvent,  and  transfers  the  same  before  maturity, 
and  the  debtor  at  the  time  of  the  transfer  holds  a  similar  claim, 
then  due,  against  the  assignor,  his  right  of  set-off  is  preserved  against 
the  assignee  when  the  latter's  cause  of  action  arises;  and  a  surety 

Nichols,  27  Miss.  94,  61  Am.  Dec.  503  See  also  Kershaw  v.  Merchants'  Bank, 
and  note;  Hammond  v.  Myers,  30  Tex.  7  How.  (Miss.)  386,  40  Am.  Dec.  70, 
375,  94  Am.  Dec.  322.  wherein  it  was  held  that  where  a  judg- 

Notes :  134  A.  S.  R.  559 ;  Ann.  Cas.  ment  has  been  satisfied  by  a  levy  upon 
1912B  626.  the  property  of  a  surety,  the  claim 

See  also  Limitation  of  Actions,  which  accrues  to  him  may  be  set  off  in 
vol.  17,  p.  783.  an  action  brought  against  him  by  hij 

2.  Note:  61  Am.  Dec.  505.  principal,  or  by  his  assignee,  where. 

3.  Keller  v.  Rhoads,  39  Pa.  St.  513,  under  the  statute,  the  latter  is  subject 
80  Am.  Dec.  539.  to  the  same  set-offs  as  the  former. 

4.  Note :  61  Am.  Dec.  507.  6.  Brittain  v.  Quiet,  64  N.  C.  328, 

5.  Merwin  v.  Austin,  58  Conn.  22,  62  Am.  Dec.  202. 
18  Atl.  1029,  7  L.R.A.  84  and  note. 
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on  the  obligation  so  transferred  may  enforce  the  set-off  for  his  own 
protection  if  the  principal  debtor  be  insolvent.  This  rule,  however, 
does  not  apply  where  the  thing  transferred  is  commercial  paper,  and 
the  assignee  becomes  the  bona  fide  holder  thereof  for  value.' 

161.  Amount  of  Recovery. — The  general  rule  is  undoubtedly  that 
a  surety  can  recover  of  the  principal  only  the  amount  or  value  which 
he  has  actually  paid  in  discharge  or  satisfaction  of  the  principal's 
indebtedness.*  This  ordinarily  includes,  however,  not  only  the 
amount  of  the  original  debt  itself,  but  also  any  interest  which  may 
have  been  due  thereon  and  any  expenses  or  costs  to  which  the  surety 
may  have  been  subject  as  a  result  of  such  payment.*  But  while  the 
sureties  of  one  of  the  joint  debtors  in  a  forthcoming  bond  are  entitled 
to  charge  the  original  debtors  with  the  debt,  interest,  and  cost  of  the 
first  judgment  it  has  been  held  that  they  cannot  charge  them  for 
the  execution  and  forfeiture  of  the  forthcoming  bond.^^  Similarly, 
it  seems  that  a  surety  on  an  appeal  bond  who  has  been  compelled 
to  pay  the  judgment  can  recover  interest  on  th6  amount  of  the  origi- 
nal judgment  but  not  on  the  damages  and  costs  of  appeal.^^ 

VI.  Rights  and  Remedies  of  Surety  against  Creditor 

162.  Compelling  Creditor  to  Proceed  against  Principal. — ^The  gen- 
eral rule  is  that  a  creditor  owes  no  duty  of  active  vigilance  to  the 
surety  to  enforce  the  collection  of  the  indebtedness  arising  from  the 
obligation,  as  the  latter  at  any  time  after  default  of  the  principal  is 
entitled  to  pay  the  debt  and  reimburse  himself  by  enforcing  it  against 
the  principal  or  his  cosureties,  if  he  has  any.^'  Nor,  as  a  rule,  is 
the  creditor  under  any  obligation  to  present  his  claim  against  the 
estate  of  the  principal  debtor.^'  Moreover,  although  the  authorities 
conflict  as  to  the  obligation  of  the  creditor  to  sue  the  principal  on  the 
mere  request  of  the  surety  to  do  so,  it  would  seem  that  the  majority 
and  modern  opinion  is  that  such  obligation  is  nonexistent.^*  It  has, 
however,  in  some  cases  been  announced  as  a  broad  general  principle 
and  in  many  others  it  has  been  generally  assumed  that  a  surety  may, 
when  the  principal  debt  becomes  due,  come  into' a  court  of  equity 
and  compel  the  creditor  to  sue  for  and  collect  the  debt  of  the  prin- 
cipal, provided  of  course  that  he  indemnifies  the  creditor  against  the 
consequences  of  all  risk,  delay,  and  expense  resulting  from  such 

7.  Armstrong  v.   Warner,  49   Ohio  138  A.  S.  R.  577. 

St.  376,  31  N.  E.  877,  17  L.R.A.  466.  10.  Robinson   v.   Sherman,  2   Grat. 

8.  See  supra,  par.  136.  (Va.)  178,  44  Am.  Dec.  381. 

9.  Brentnal     v.     Helms,     1     Root  11.  MeChung  v.    Beirne,   10   Leigh 
(Conn.)    291,  1  Am.   Dec.  44;   Con-  (Va.)  394,  34  Am.  Dec.  739. 

nely  v.  Bourg,  16  La.  Ann.  108,  79       12.  See  supra,  par.  80,  81. 

Am.  Dec.   568;   New  Jersey  v.   Con-       13.  See  supra,  par.  84. 

nolly,  75  N.  J.  Eq.  521,  72  Atl.  363.       14.  See  supra,  par.  82. 
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action.^*  Also,  it  has  been  said,  a  surety  can  require  the  creditor  to 
proceed  first  against  the  principal  only  when  his  suretyship  appears 
on  the  face  of  the  instrument,  or  when  in  addition  to  offering  to 
indemnify  the  creditor  in  his  proceedings  against  the  principal,  he 
offers  to  pay  whatever  the  principal  fails  to  pay.**  Courts  of  equity, 
when  they  do  interpose  to  compel  a  creditor,  at  the  instance  of  a 
surety,  to  sue  the  principal  debtor,  undoubtedly  proceed  on  the  sound 
and  just  principle  that  it  is  the  duty  of  the  creditor  to  obtain  pay- 
ment,  in  the  first  instance,  of  the  principal  debtor,  and  not  of  the 
man  who  is  a  mere  surety  that  the  principal  shall  pay  the  debt.  The 
doctrine  is  that  it  is  inequitable  and  unjust  for  the  creditor,  by  delay- 
ing to  sue,  to  expose  the  surety  to  the  hazards  arising  from  a  pro- 
longation of  the  credit,  and  that  the  surety  has  an  equity  sufficient 
to  invoke  the  interposition  of  the  powers  of  a  court  of  chancery  for 
his  protection.  In  every  such  case  a  court  of  equity  proceeds  on  a 
pre-existing  equitable  obligation,  binding  on  the  conscience  of  the 
creditor,  to  exert  himself  to  obtain  payment  of  the  debt  from  the  prin- 
cipal, who  is  regarded  as  the  real  debtor,  and  who  ought  to  be  coeerced 
to  pay  the  debt;  and  of  course  it  is  the  natural  and  necessary  conse- 
quence that  if  the  creditor,  after  an  order  or  decree  that  he  shall  pro- 
ceed at  law  to  collect  the  debt  of  the  principal,  omits  to  do  so,  and  there- 
after the  principal  becomes  insolvent,  the  surety  will  be  discharged.*^ 
On  similar  grounds  it  has  been  held  that  a  surety  on  debts  sought  to  be 
collected  in  a  suit  is  entitled  in  equity  to  have  the  estate  of  the  deceased 
principal  debtor  first  subjected  to  the  payment  of  the  debts,  so  fax 
as  it  is  applicable  for  the  purpose,  to  the  exoneration  of  his  own ;  *® 
and  likewise  in  case  of  the  bankruptcy  of  the  principal  the  surety  may 
require  the  creditor  to  prove  his  claim  against  the  bankrupt's  estate.  *• 
On  the  other  hand,  it  has  been  said  that  a  surety  has  no  right,  in 
law  or  in  equity,  to  require  the  creditor  to  satisfy  his  demand  out  of 
the  principal's  property,  rather  than  his  own,  but  that  for  the  purpose 
of  hia  remedy  for  a  breach  of  the  contraxjt,  the  creditor  is  entitled  to 
treat  the  surety  as  a  principal,  and  may  sue  principal  and  surety  joint- 
ly or  severally  if  the  contract  is  several,  may  attach  the  property  of 
each,  and  may  levy  his  execution  upon  that  of  either,  at  his  election.*^ 

15.  Dane  v.  Cordnan,  24  Cal.  157,  R.  89. 

85  Am.  Dec.  53;  Ridgeway  v.  Potter,  16.  Note:  117  A.  S.  R.  37. 

114  111.  457,  3  N.  E.  91,  55  Am.  Rep.  17.  King  v.  Baldwin,  17  Johns,  (N. 

875;  Hayes  v.  Ward,  4  Johns.  Ch.  (N.  Y.)  384,  8  Am.  Dec.  416. 

Y.)   123,  8  Am.  Dec.  554  and  note;  18.  Paxton  v.  Rich,  85  Va.  378,  7 

King  V.  Baldwin,  17  Johns.   (N.  Y.)  S.  E.  531,  1  L.R.A.  639. 

384,    8    Am.    Dec.    415;    Commercial  19.  Hayes  v.  Ward,  4  Johns.  Ch.  (N. 

Bank   v.   Western   Reserve   Bank,   11  Y.)  123,  8  Am.  Dec.  554. 

Ohio  444,  38  Am.  Dec.  739 ;  Humph-  20.  Morrison  v.  Citizens'  Nat.  Bank, 

rey  v.  Hitt,  6  Grat.  (Va.)  609,  52  Am.  65  N.  H.  253,  20  Atl.  300,  23  A.  S.  R. 

Dec.  133.  39,  9  L.R.A.  282. 

Notes:  7  Am.  Dec.  371;  115  A.  S. 
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However,  even  though  the  creditor  is  under  no  obligation  to  look  to 
the  principal  debtor,  or  to  his  property,  or  to  exhaust  his  remedies 
against  the  latter  before  resorting  to  the  surety,  where  all  the  parties 
are  before  the  court,  and  their  liabilities  are  ascertained,  a  decree  will 
ordinarily  be  made  in  the  first  instance  against  the  party  ultimately 
liable,  where  that  can  be  done  without  material  delay  or  injury  to 
the  creditor.^  A  statutory  remedy  is  provided  in  certain  cases,  for 
the  procurement  by  the  surety  of  an  action  against  his  principal; 
authority  being  given  to  sureties  in  bonds,  bills,  or  notes  for  the  pay- 
ment of  money  to  require,  by  a  written  notice  to  the  creditor,  that  he 
shall  bring  suit  thereupon,  and  proceed  with  due  diligence  to  recover 
the  money,  on  pain  of  incurring,  in  case  of  his  failure  to  do  so,  the 
exoneration  of  the  surety.^ 

163.  Limitations  on  Right  of  Surety  to  Compel  Exoneration  from 
Creditor. — ^While  it  has  been  frequently  assumed  that  a  surety  may 
always  proceed  in  a  court  of  equity,  after  the  debt  becomes  due,  to 
compel  the  creditor  to  collect  of  the  principal  debtor,*  the  authorities 
do  not,  it  appears,  sustain  such  a  broad  proposition.  Thus,  it  has  been 
held,  a  surety  cannot  require  the  creditor  to  exhaust  his  remedies 
against  the  principal  before  resorting  to  the  surety,  except  under 
special  circumstances,^  and  as  a  rule,  it  would  seem  that  there  must 
be  some  specific  equity  beyond  the  mere  relation  of  surety  and  cred- 
itor to  entitle  the  surety  to  the  relief.*  While  in  equity  and  in  bank- 
ruptcy proceedings,  in  contradistinction  to  the  common  law  rule  that 
the  surety  must  pay  and  seek  reimbursement  from  the  principal  or 
out  of  the  securities  the  latter  has  given  the  creditor,*  a  rule  somewhat 
analogous  to  that  of  the  civil  law  grew  up.  This  rule  is  less  sweeping 
in  its  effects  on  the  creditor  than  the  rule  promulgated  by  Justinian,' 
in  that  it  more  carefully  guards  his  rights  from  prejudice.  In  equity 
as  in  courts  of  law  the  promise  of  the  surety  is  looked  upon  as  an 
absolute  unconditional  promise;  but  equity,  unlike  the  law,  will  not 
under  all  circumstances  refuse  to  consider  the  rights  of  the  surety 
in  his  relation  to  the  principal;  and  whenever  a  case  arises,  special 
in  its  character,  calling  for  the  aid  of  equity  to  protect  the  surety 
from  injury,  that  court,  true  to  its  traditions  and  its  fundamental 
principles,  will  extend  relief  to  the  surety,  whenever  it  can  do  so 
without  affecting  the  right  of  the  creditor  to  the  payment  of  his  debt 

1.  Paxton   V.   Rich,  85  Va.  378,  7       Note:  23  A.  S.  R.  48. 

S.  E.  531,  1  L.R.A.  639;  Southall  v.  5.  Buffalo  First  Nat.  Bank  v.  Wood, 

Farish,  85  Va.  403,  7  S.  E.  534,  1  71  N.  Y.  405,  27  Am.  Rep.  66;  New- 

L.R.A.  641.  comb  v.  Hale,  90  N.  Y.  326,  43  Am, 

2.  Humphrey  v.  Hitt,  6  Grat.  (Va.)  Rep.  173. 

509,  52  Am.  Dec.  133.  6.  See  infra,  par.  134-136. 

3.  See  preceding  paragraph.  7.  Bingham  v.  Mears,  4  N.  D.  437, 

4.  Abercrombie  v.  Knox,  3  Ala.  728,  61  N.  W.  808,  27  L.R.A.  267. 
37  Am.  Dec.  721  and  note. 
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according  to  the  terms  of  his  contract.®  Generally  speaking,  the  cir- 
cumstances under  which  a  court  of  equity,  at  the  instance  of  the 
surety,  will  coerce  a  creditor  to  proceed  with  the  collection  of  his 
claim  against  the  principal  debtor  comprehend  those  wherein  by  the 
delays  and  forbearance  of  the  creditor  the  surety  is  liable  to  sustain 
loss,  or  where  the  creditor  has  access  to  a  fund  for  the  payment  of  his 
debt,  which  the  surety  cannot  make  available.*  Thus,  it  has  been 
held,  equity  will  grant  relief  to  a  surety  by  compelling  the  creditor 
to  proceed  against  the  principal  where  there  is  reason  to  believe  that 
the  creditor,  by  tainting  his  security  with  usury  by  subsequent  deal- 
ings therewith,  has  rendered  it  void,  thus  placing  the  surety  in  a  posi- 
tion where  he  cannot  have  the  benefit  of  it  on  paying  the  debt.*® 
But,  it  has  been  said,  the  principle  of  exoneration  should  not  be 
extended  to  a  case  where  the  creditor  has  merely  exercised  his  right 
of  election  as  between  two  remedies  for  the  collection  of  a  debt,  and 
where  the  securities  held  by  the  creditor  may  be  made  immediately 
available  to  the  surety  by  his  paying  the  debt  and  seeking  subroga- 
tion.** Moreover,  it  should  be  observed,  a  decree  of  equity  obtained  at 
the  suit  of  the  surety  and  requiring  the  creditor  to  sue  the  principal 
debtor  is  not  a  bar  to  an  action  against  the  surety,  though  the  creditor 
fails  to  sue  the  principal  debtor,  unless  the  surety  specifically  performs 
the  conditions  imposed  by  the  decree.  Thus  where  the  decree  pre- 
scribes the  condition  that  the  surety  tender  to  the  creditor  a  sufficient 
amount  to  pay  reasonable  costs  and  expenses  in  the  suit  against  the 
principal,  a  payment  to  the  clerk  and  sheriflf  of  a  sufficient  amount  to 
pay  their  fees  in  the  contemplated  suit  is  not  a  compliance  with  the 
condition.** 

164.  Requiring  Creditor  to  Exhaust  Collateral  Securities. — ^When 
the  object  of  a  surety's  appeal  to  equity  is  to  compel  the  creditor  to 
exhaust  the  collaterals  in  his  hands  before  proceeding  against  the 
surety,  the  foundation  of  equitable  relief  is  the  inability  of  the  surety 
himself  to  enforce  such  collateral  after  paying  the  debt,  or  the  pos- 
sibility that  the  creditor  by  some  act  has  impaired  its  value  or  destroyed 
its  legality.**  The  mere  fact  that  the  creditor  holds  security  for  the 
debt  does  not  entitle  the  surety  to  appeal  to  equity  for  a  decree  that 
the  creditor  look  first  to  such  security  for  his  pay,  as  in  such  a  case 
the  surety  can  protect  himself  by  paying  the  claim,  and  by  being 

8.  Abercrombie  v.  Knox,  3  Ala.  728,    (N.  Y.)  123,  8  Am.  Dec.  554. 

37  Am.  Dec.  721;  Hayes  v.  Ward,  4       11.  Bingham  v.  Hears,  4  N.  D.  437, 
Johns.  Ch.   (N.  Y.)   123,  8  Am.  Dec.   61  N.  W.  808,  27  L.R.A.  267.    See  also 
554;  Bingham  v.  Hears,  4  N.  D.  437,  the  next  succeeding  paragraph. 
61  N.  W.  808,  27  L.R.A.  257.  12.  Dane  v.  Cordnan,  24  Cal.  157, 

9.  Bingham  v.  Hears,  4  N.  D.  437,  85  Am.  Dec.  53. 

61  N.  W.  808,  27  L.R.A.  257.  13.  Bingham  v.  Hears,  4  N.  D.  437^ 

10.  Hayes  v.   Ward,  4  Johns.    Ch.   61  N.  W.  808,  27  L.R.A.  257. 
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subrogated  to  the  creditor's  rights  to  the  security.**  But  if,  after 
payment  by  him,  he  cannot  enforce  such  security,  or  if  grave  doubt 
exists  as  to  its  legality  because  of  some  act  of  the  creditor  with  respect 
to  it,  then  a  special  case  is  presented,  necessitating  the  interference 
of  equity  to  prevent  injustice  to  the  surety.  However,  even  in  such 
cases  equity  never  interposes  its  aid  without  exacting  the  most  ample 
protection  of  the  creditor  against  all  damages  because  of  delay,  and 
all  expenses  of  other  proceedings  than  those  against  the  surety,  and 
the  most  complete  indemnity  against  all  loss  because  of  the  creditor's 
right  of  recovery  against  the  surety  being  postponed.** 

165,  Recovery  of  Payments;  Usury. — ^As  a  general  rule,  money 
paid  by  a  surety  to  the  creditor  by  mistake  may  be  recovered  in  an 
action  at  law  on  an  implied  contract.*®  So  money  paid  by  a  surety 
on  a  judgment  at  law  against  him  may  be  recovered  in  equity,  when, 
by  reason  of  the  neglect  of  the  creditor  in  releasing  an  execution 
against  the  principal  debtor,  the  liability  of  the  surety  is,  in  effect, 
extinguished.*'  It  has  been  expressly  held  that  a  surety  who  has 
paid  usury  for  his  principal  has  the  right  to  sue  for  and  reclaim  it 
from  the  creditor,  unless  he  has  been  repaid  it  by  his  principal.  Bijt 
in  a  long  Kne  of  decisions  it  has  been  held  that  the  renewal  of  a 
note  tainted  with  usury  is  not  a  payment  of  the  usury,  so  that  the 
statute  of  limitations  as  to  it  does  not  then  begin  to  run."^  On  the 
theory  that  the  defense  of  usury  is  personal  to  the  debtor  or  his 
privies  it  has  been  held  that  a  surety  cannot  avail  himself  of  usuri- 
ous interest  paid  by  his  principal  on  a  non-negotiable  note,  after  its 
execution  in  reduction  thereof,**  though  there  are  authorities  to  the 
contrary.^^ 

166.  Application  of  Payments. — ^As  a  general  proposition  it  seems 
that  where  a  principal  makes  payments  from  funds  which  are  his 
own  and  which  are  free  from  any  equity  in  favor  of  the  surety  to 
have  the  money  applied  to  the  debt  for  which  the  surety  is  liable, 
the  surety  has  no  power  to  direct  that  the  payment  shall  be  applied 
to  any  particular  debt.*  The  decisions,  however,  recognize  the  right 
of  a  surety  to  have  a  payment  made  from  funds  in  which  it  has  an 

14.  Olds  V.  City  Trust,  etc.,  Co.  185  Bingham,  50  Vt.  105,  28  Am.  Rep.  490 
Mass.  500,  70  N.  E.  1022,  102  A.  S.  and  note. 

R.  356 ;  Southall  v.  Farish,  85  Va.  403,       20.  Note :  28  Am.  Rep.  492. 

7  S.  E.  534,  1  L.R.A.  641.    See  supra,       1.  Tolerton,  etc.,  Co.  v.  Roberts,  115 

par.  144.     See  aLso  Subrogation.  la.  474,  88  N.  W.  966,  91  A.  S.  R.  171 ; 

15.  Bingham  v.  Mears,  4  N.  D.  437,  Chicago   Lumber   Co.   v.   Douglas,  89 
61  N.  W.  808,  27  L.R.A.  257.  Kan.   308,   131   Pac.   563,  44   L.R.A. 

16.  See  Payment,  ante,  p.  26.  (N.S.)   843;  Bross  v.  McNicholas,  66 

17.  Cooper  v.  Wilcox,  22  N.  C.  90,  Ore.  42, 133  Pac.  782,  Ann.  Cas.  1915B 
32  Am.  Dec.  695.  1272  and  note. 

18.  Blakeley  v.  Adams,  113  Ky.  398,       Notes:  23  A.  S.  R.  48;  12  L.R.A. 
68  S.  W.  473,  66  L.R.A.  270.  131;  L.R.A.1917C  638. 

19.  Lamoille  County  Nat.  Bank  v.       See  supra,  par.  101. 
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equity  applied  to  the  debt  for  which  it  is  surety,  and  where  the  amount 
paid  or  the  property  delivered  to  the  creditor  is  the  identical  sum 
or  property  for  the  security  of  which  the  surety  has  bound  himself, 
the  surety  is  equitably  entitled  to  have  the  money  or  property  given 
in  satisfaction  of  the  debt  applied  thereto.^  It  has  been  held,  how- 
ever, that  the  surety's  equitable  rights  in  this  regard  are  qualified  to  the 
extent  of  confining  the  exercise  or  claim  of  such  right  to  the  time 
of  the  making  of  the  payment,  as  the  right  of  the  original  debtor  is 
so  confined,  and  hence  that  where  the  creditor  receives  the  payment 
from  his  debtor  without  knowledge  of  the  source  of  the  money  or 
of  the  surety's  equity  therein,  and  in  good  faith  exercises  his  right 
of  applying  the  payment  to  any  one  of  the  debts  owing  to  him  by 
the  one  making  the  payment,  the  surety  cannot  subsequently  insist 
that  it  be  applied  in  reduction  of  his  liability.'  Thus,  it  has  been 
held  that  a  surety  on  a  contractor's  bond  is  not  released  of  his  lia- 
bility to  a  materialman  or  subcontractor  where  the  latter  applied  to 
another  clainl  payments  made  to  him  by  the  contractor  from  moneys 
received  of  the  owner  of  the  building,  where  no  application  was  made 
by  the  contractor  or  claimed  by  the  surety  and  the  materialman 
had  no  knowledge  of  the  source  of  the  money.*  Other  decisions, 
however,  hold  that  the  payment  must  be  applied  to  the  extinguish- 
ment of  the  liability  of  the  surety  on  the  contract  on  which  it  is 
received.  But  in  any  event,  a  materialman  has  no  right  as  against 
the  surety  to  make  an  application  some  time  after  the  payment, 
since,  in  the  absence  of  application  by  either  party,  the  law  applies 
the  money  to  the  oldest  debt.  The  application  is  therefore  regarded 
as  made  at  the  time  of  payment,  and  cannot  be  changed.*  If  the 
surety  and  the  debtor  unite  in  directing  that  a  payment  shall  be 
applied  to  a  particular  debt,  the  surety  may  demand  that  it  shall 
be  done,  and  where  a  surety  procures  his  principal  to  make  payment 
it  must  be  applied  to  protect  the  surety.  Also,  where  a  surety  fur- 
nishes funds  to  his  principal  with  the  request  that  they  shall  be 
applied  to  the  satisfaction  of  the  debt  on  which  the  surety  is  liable, 
they  must  be  so  appropriated  by  the  debtor.*  In  accordance  with 
the  general  principal  that  if  there  be  no  other  controlling  circum- 
stance, the  application  of  payments  by  a  debtor  will  be  made  accord- 
ing to  the  order  of  time,  paying  first  the  oldest  debt,  it  has  been  held 
that  if  a  surety  under  his  contract  is  liable  for  the  purchase  price 
of  such  goods  only  as  are  sent  in  carload  lots,  and  remittances  sent 

2.  Bross  V.  McNicholas,  66  Ore.  42,  4.  Chicago  Lumber  Co.  v.  Douglas, 

133  Pac.  782,  Ann.  Cas.  1915B  1272  89  Kan.  308,  131  Pac.  663,  44  L.R.A. 

and  note;  Pardee  v.  Markle,  111  Pa.  (N.S.)  843;  B.  F.  Sturtevant  Co.  v. 

St.  548,  5  Atl.  36,  56  Am.  Rep.  299.  Fidelity,  etc.,  Co.,  92  Wash.  62,  158 

8.  B.  F.  Sturtevant  Co.  v.  Fidelity,  Pac.  740,  L.R.A.1917C  630  and  note, 

etc.,  Co.,  92  Wash.  52,  158  Pac.  740,  5.  Note:  L.R.A.1917C  638,  639. 

L.R.A.1917C  630  and  note.  6.  Note:  Ann.  Cas.  1915B  1277. 
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by  the  purchaser,  without  direction  as  to  their  application,  are  more 
than  sufficient  to  pay  for  such  goods  as  were  sent  in  carload  lots  and 
shipped  prior  to  other  lots  not  paid  for,  the  remittances  must  bo 
applied  in  payment  of  the  carload  lots,  and  the  surety  is  relieved  from 
liability.^ 

VII.  Rights  and  Remedies  of  Sureties  against  Each  Other 

Contribution 

167.  Right  of  One  Surety  to  Enforce  Contribution  from  Another.-  - 
It  is  well  settled  that  where  one  of  two  or  more  sureties  for  the  same 
obligation  has  paid  more  than  his  share  of  the  debt,  he  is  entitled 
to  contribution  from  his  cosureties  to  reimburse  him  for  the  excess 
paid  over  his  share  in  order  to  equalize  the  common  burden.®  Respect- 
ing this  right  of  one  surety  to  contribution  from  another,  the  authori- 
ties appear  to  hold  uniformly  that  it  has  its  origin  in  the  relation 
of  cosureties  and  is  not  founded  upon  the  contract  of  suretyship 
but  is  based  on  the  maxim  that  equality  between  those  whose  obli- 
gations are  identical  is  equity,  and  on  the  general  principles  of  natu- 
ral justice;  that  it  is  an  equity  which  springs  up  at  the  time  the 
relation  of  cosureties  is  entered  into  and  ripens  into  a  cause  of 
action  when  one  surety  pays  more  than  his  portion  of  the  debt.* 
But  while  this  right  has  generally  been  considered  as  dependent 

7.  Grasser,  etc.,  Brewing  Co.  y.  Rog-  Cas.  636. 

ers,  112  Mich.  112,  70  N.  W.  445,  67  Note :  21  Eng.  Rul.  Cas.  630. 

A.  S.  B.  389.    As  to  the  rules  govern-  See  Contbibution,  vol.  6,  p.  1042 

ing  the  application  of  pa3anents  gen-  et  seq. 

erally,  see  Payment,  ante,  p.  88  et  seq.  9.  White  v.  Banks,  21  Ala.  705,  56 

8.  Alexander  v.  Blackburn,  17*6  Ind.  Am.  Dee.  283;  McBride  v.  Potter- 
66,  98  N.  E.  711,  Ann.  Cas.  1915B  Lovell  Co.,  169  Mass.  7,  47  N.  E.  242, 
1091;  Danforth  v.  Robinson,  80  Me.  61  A.  S.  R.  265  and  note;  Moore 
466,  15  Atl.  27,  6  A.  S.  R.  224 ;  Water  v.  Moore,  11  N.  C.  358,  15  Am. 
V.  Riley,  2  Har.  &  G.  (Md.)  305,  18  Dec.  523;  Sherrod  v.  Woodward,  15 
Am.  Dec.  302;  Williams  v.  Glenn,  92  N.  C.  360,  25  Am.  Dec.  714;  Camp  v. 
N.  C.  253,  53  Am.  Rep.  416;  Acheson  Bostwick,  20  Ohio  St.  337,  5  Am.  Rep. 
v.  Miller,  2  Ohio  St.  203,  59  Am.  Dec.  669;  Assets  Realization  Co.  v.  Ameri- 
663;  Assets  Realization  Co.  v.  Amer-  can  Bonding  Co.,  88  Ohio  St.  216,  102 
ican  Bonding  Co.,  88  Ohio  St.  216,  102  N.  E.  719,  Ann.  Cas.  1915A  1194; 
N.  E.  719,  Ann.  Cas.  1915A  1194;  Way  land  v.  Tucker,  4  Grat.  (Va.)  267, 
Baily's  Estate,  156  Pa.  St.  634,  27  50  Am.  Dec.  76 ;  McMahon  v.  Fawcett, 
Atl.  560,  22  L.R.A.  444;  Burrows  v.  2  Rand.  (Va.)  514,  14  Am.  Dec.  796; 
McWhann,  1  Desaus.  (S.  C.)  409,  1  Dering  v.  Winchelsea,  1  Cox  Cli.  318, 
Am.  Dec.  677;  Aiken  v.  Peay,  5  Strob.  1  Rev.  Rep.  41,  1  White  &  T.  Lead. 
L.  (S.  C.)  15,  53  Am.  Dec.  684;  Pres-  Cas.  (6th  ed.)  122,  21  Eng.  Rul.  Cas. 
ton  V.  Preston,  4  Grat.   (Va.)  88,  47  617. 

Am.  Dec.  717;  McMahon  v.  Fawcett,  2       Notes:  70  A.  S.  R.  450;  9  L.R.A. 
Rand.    (Va.)   514,  14  Am.  Dec.  796;   411;  18  Ann.  Cas.  853. 
Craythome  v.  Swinburne,  14  Ves.  Jr.       See  Contribution,  vol.  16,  pr.  1042. 
160,  9  Rev.  Rep.  264,  21  Eng.  Rul.   And  see  infra,  par.  169. 
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rather  on  a  principle  of  equity  than  on  contract,  it  has  been  suggested 
that  it  may  well  be  considered  as  resting  alike  on  both  for  its  founda- 
tion ;  since  although,  generally,  there  is  no  express  agreement  entered 
into  between  joint  sureties,  yet  from  the  uniform  and  almost  uni- 
versal understanding  which  seems  to  pervade  the  whole  community, 
that  from  the  circumstance  alone  of  their  agreeing  to  be,  and  becom- 
ing accordingly  cosureties  of  the  principal,  they  mutually  become 
bound  to  each  other  to  divide  and  equalize  any  loss  that  may  arise 
therefrom  to  either  or  any  of  them,  it  may  with  great  propriety 
be  said  that  there  is  at  least  an  implied  contract  to  that  effect,  and 
this  liability  between  sureties  to  contribution,  in  case  of  loss  through 
the  inability  of  their  principal  to  pay,  being  known  to  them  at  the 
time  of  their  becoming  sureties,  may  well  be  considered  a  great, 
if  not  the  main,  inducement,  in  many  instances,  to  their  becoming 
such.*®  The  execution  and  forfeiture  of  a  forthcoming  bond  by  a 
surety  against  whom  judgment  had  been  obtained  on  a  bond  cannot 
operate  so  as  to  destroy  the  right  of  the  surety  for  the  original  prin- 
cipal to  call  for  contribution,  he  having  paid  the  debt.**  A  surety 
who  has  paid  a  judgment  against  himself  and  his  cosureties  on 
account  of  the  principal's  debt  may  take  an  assignment  of  it  to  him- 
self as  a  basis  for  enforcing  contnbution  from  his  cosureties,*^  and 
the  satisfaction  thereof  as  a  result  of  such  payment  will  not  inure 
to  the  benefit  of  the  nonpaying  surety,  or  absolve  him  from  liability 
to  contribute.**  On  the  other  hand  it  has  been  held  that  a  surety 
who  pays  a  judgment  against  his  principal  and  has  it  entered  ^'satis- 
fied,''  without  having  it  assigned  to  a  trustee  for  his  benefit,  thereby 
loses  his  remedy  of  subrogation  to  the  rights  of  the  creditor,  as 
against  his  principal  and  a  cosurety.** 

168.  In  What  Cases  of  Suretyship  Right  of  Contribution  Exists. — 
It  is  by  no  means  every  case  of  suretyship  in  which  there  is  a  right 
to  contribution ;  on  the  contrary,  the  right  exists  only  where  the  rela- 
tion of  the  parties  is  that  of  cosureties.**  To  give  rise  to  the  appli- 
cation of  the  doctrine  of  contribution  between  sureties,  however,  it 
is  not  necessary  that  there  should  be  privity  of  contract  between 

10.  Faires  v.  Cockerell,  88  Tex.  428,  13.  Merchants'  Nat.  Bank  v.  Great 
31  S.  W.  190,  639,  28  L.R.A.  528;  Falls  Opera-House  Co.,  23  Mont.  33, 
Craythome  v,  Swinburne,  14  Ves.  Jr.  57  Pac.  445,  75  A.  S.  R.  499,  45  L.R.A. 
160,  9  Rev.  Rep.  264,  21  Eng.  Rul.  285. 

Cas.  636.  14.  Peebles  v.  Gay,  115  N.  C.  38,  20 

Note:  21  Eng.  Rul.  Cas.  631.  S.  E.  173,  44  A.  S.  R.  429. 

11.  Preston  v.  Preston,  4  Grat.  15.  Houck  v.  Graham,  106  Ind.  195, 
(Va.)  88,  47  Am.  Dec.  717.  6  N.  E.  594,  55  Am.  Rep.  727.    For 

12.  Williams  v.  Riehl,  127  Cal.  365,  an  explanation  as  to  who  are  co- 
69  Pac.  762,  78  A.  S.  R.  60;  Sanders  sureties  and  who  supplemental  sureties 
V.  Hemdon,  122  Kv.  760,  93  S.  W.  14,  as  affecting  the  right  of  contribution, 
121   A.    S.   R.   493,   5   L.R.A.(N.S.)  see  supra,  par.  4. 
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the  parties,  nor  that  the  liability  of  each  should  have  been  incurred 
at  the  same  time;  all  that  is  required  is  that  the  debt  or  burden 
should  be  common  to  the  parties,  and  primarily  that  of  the  same 
person.^*  The  liability  may  exist,  and  contribution  be  enforced, 
therefore,  whether  they  are  bound  jointly  or  severally,*'  and  although 
they  are  ignorant  of  each  other's  engagement,*®  the  rule  being  that 
if  several  persons,  or  sets  of  persons,  enter  into  contracts  of  surety- 
ship which  are  the  same  in  their  legal  operation  and  character, 
though  by  different  instruments,  at  different  times,  and  without  the 
knowledge  of  each  other,  they  will  be  bound  to  mutual  contribution.** 
And  of  course  it  is  not  material  that  they  are  bound  in  different  sums, 
except  that  contribution  cannot  be  required  beyond  the  sums  for 
which  they  have  become  bound.*®  Ordinarily  where  the  parties  to 
an  obligation  appear  to  be  sureties  they  will  be  presumed  to  be 
cosureties.*  The  general  rule  is  that  in  cases  where  successive  bonds 
are  given  for  the  faithful  discharge  of  a  trust,  all  the  bonds  given 
during  the  continuance  of  the  trust  are  cumulative  and  the  sureties 
on  each  bond  stand  in  the  relation  of  cosureties  to  the  sureties  on  all 
the  other  bonds.*  Where,  however,  there  is  no  common  interest  and 
no  common  burden  to  bear  there  is  no  cosuretyship  and  consequently 
no  right  to  contribution.'  Thus,  where  bonding  companies  do  not 
obligate  themselves  to  discharge  the  whole  debt  of  a  depositary  in  case 
of  default,  but  an  aliquot  part  thereof,  and  so  are  liable  for  a  frac- 
tional part  only  of  the  entire  loss,  they  are  not  cosureties,  but  the 
suretyship  of  each  company  is  a  separate  and  distinct  transaction, 
and  none  of  them  are  entitled  to  any  contribution  from  the  others.* 

16.  Monson  v.  Drakeley,  40   Conn.  Notes:  70  A.  S.  R.  444  et  seq.;  9 

652,  16  Am.  Rep.  74;  Assets  Realiza-  L.R.A.  411;  68  L.R.A.  564;  21  Eng. 

tion  Co.  V.  American  Bonding  Co.,  88  Rul.  Cas.  631. 

Ohio  St.  216,  102  N.  E.  719;  Ann.  Cas.  20.  Bering    v.    Winchelsea,    1    Cox 

1915A  1194;  Bering  v.  Winchelsea,  1  Ch.  318,  1  Rev.  Rep.  41,  1  White  &  T. 

Cox  Ch.  318,  1  Rev.  Rep.  41,  1  White  Lead.  Cas.  (6th  ed.)  122,  21  Eng.  Rul. 

&  L.  Lead.  Cas.  (6th  ed.)  122,  21  Eng.  Cas.  617.    See  infra,  par.  170. 

Rul.  Cas.  617.    ^       ^  ,   ^      ^^^  1.  Houck  v.  Graham,  106  Ind.  195, 

Jo   S^'i^-  ?i  ?°l;  ^'S^^'  ^^^'        6  N.  E.  594,  55  Am.  Rep.  727. 

18.  Note:  10  A.  S.  R.  639.  2.  Jones  v.  Blanton,  41  N.  C.  115, 

11  Q   w"o^i'q  TkT'^g^ii^lQ^S'^^^^  51   ^^'  ^^-  415;   Central  Banking, 

^^  n    v'l^^^'in   r  ^'  \^9'  ^""T""  ^^c,  Co.  v.  United  States  Fidelity,  etc 

V.   Brakeley,  40   Conn.   552,   16   Am.  ^o.   73  W.  Va.  197,  80  S.  E.  121,  51 

Rep.   74 ;   Bosley  v.   Taylor,   5   Dana  t  i?  a  /xr  c  \  '707 

(Ky.)  157,  30  Am.  Dec.  677;  Harri-  ^^t  *  ^  .o' a      \       0-0   o^. 

son  V.  Lane,  5  Leigh    (Va.)   414,  27  ^^^®-  ^^  ^^^-  Vnl'        ' 

Am.   Dec.   607;   Craythome  v.   Swin-  See  supra,  par.  106. 

turne,  14  Ves.  Jr.  160,  9  Rev.  Rep.  3.  Liles  v.  Rogers,  113  N.  C.  197,  18 

264,  21  Eng.  Rul.  Cas.  636;  EUesmere  S.  E.  104,  37  A.  S.  R.  627. 

Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  Notes:  70  A.  S.  R.  437,  447  et  seq.; 

76,  65  L.  J.  Q.  B.  173,  73  L.  T.  N.  S.  Ann.  Cas.  1915 A  1206. 

567,  44  W.  R.  254,  21  Eng.  Rul.  Cas.  4.  Assets  Realization  Co.  v.  Amer- 

«22.  ican  Bonding  Co.,  88  Ohio  St.  216, 102 
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So,  in  general,  where  a  surety  has  engaged  with  the  principal  to  he 
liable  only  on  default  of  another  surety,  the  latter  cannot,  when 
obliged  to  pay  the  debt,  call  upon  the  former  for  contribution.* 
There  are  also  many  cases  in  the  books  where  one  who  has  signed  as 
surety  after  other  sureties  had  signed  has  been  held  not  liable  to 
contribution,  it  having  been  agreed  between  him  and  the  other  sure- 
ties, either  expressly  or  by  reasonable  implication,  that  he  should 
not  be  so  liable.*  So  the  surety  of  a  surety  is  not  in  general  entitled 
to  claim  contribution.'  Again,  where  one  surety  suffers  loss,  or 
where  his  liability  is  increased  or  prolonged  so  as  to  render  him 
liable  to  suffer  loss  by  the  intervention  of  another  surety,  the  latter 
assumes  all  the  risk  arising  from  his  voluntary  interposition.  In 
such  a  case,  there  is  no  injustice  in  requiring  the  second  surety  to 
perform  his  undertaking  according  to  its  terms,  since  by  his  inter- 
vention he  has  been  the  means  of  involving  the  first  surety  in  a 
liability  which  otherwise  he  might  have  escaped.®  Accommodation 
indorsers  have  been  held  to  be  prima  facie  cosureties,  and  as  such 
entitled  to  contribution  among  themselves,  when  they  successively 
sign  the  paper  before  it  goes  into  circulation.*  The  correct  and 
established  doctrine,  however,  is  that  in  order  to  constitute  indorsers, 
whether  for  accommodation  or  value,  cosureties,  so  as  to  be  entitled 
to  contribution  as  against  each  other,  there  must  be  a  special  agree- 
ment between  them  to  that  effect;  or,  at  all  events,  their  engagement 
must  be  joint  and  not  successive.^®  But  parol  evidence,  it  seems, 
is  admissible  to  show  that  indorsers  of  a  note  in  blank  agreed  that 
the  liability  should  be  that  of  cosureties,  and  not  of  successive  sure- 
ties." 

N.  E.  719,  Ann.  Gas.  1915A  1194  and       Note:  42  Am.  Dec.  403. 

note.  10.  McDonald  v.  Magruder,  3  Pet. 

5.  Harrison  v.  Lane,  5  Leigh  (Va.)  470,  7  U.  S.  (L.  ed.)  744;  McCarty  v. 
414,  27  Am.  Dec.  607  and  note;  Cray-  Roots,  21  How.  432, 16  U.  S.  (L.  ed.) 
thome  V.  Swinbnme,  14  Ves.  Jr.  160,  162;  Armstrong  v.  Harshman,  61  Ind. 
9  Rev.  Rep.  264,  21  Eng.  Rul.  Caa.  52,  28  Am.  Rep.  665;  Connely  v. 
636  and  note.    See  supra,  par.  4.  Bourg,  16  La.  Ann.  108,  79  Am.  Dec. 

6.  See  infra,  par.  171.  As  to  the  568;  McNeilly  v.  Patchin,  23  Mo.  40, 
liability  of  a  person  who  becomes  a  66  Am.  Dec.  651  and  note;  McMahan 
surety  at  the  request  of  a  cosurety,  see  v.  Geip:er,  73  Mo.  145,  39  Am.  Dec. 
infra,  par.  187.  •  489;  Hillegas  v.  Stephenson,  75  Mo. 

7.  Keith  v.  Goodwin,  31  Vt.  268,  73  118,  42  Am.  Rep.  393  and  note;  Aiken 
Am.  Dec.  345.  v.  Barkley,  2  Speers  L.  (S.  C.)  747, 

Note :  10  A.  S.  R.  643.  42  Am.  Dec.  397  and  note. 

8.  Opp  V.  Ward,  125  Ind.  241,  24  Notes:  11  Am.  Dec.  792;  28  L.R.A. 
N.  E.  974,  21  A.  S.  R.  220;  Pott  v.    (N.S.)  1042  et  seq. 

Nathans,  1  Watts  &  S.  (Pa.)  155,  37       11.  Mansfield  v.  Edwards,  136  Mass. 
Am.  Dec.  456.  15,  49  Am.  Rep.  1;  Sloan  v.  Gibbes, 

9.  Daniel  v.  McRae,  9  N.  C.  590,  11  56  S.  C.  480,  35  S.  E.  408,  76  A. 
Am.  Dec.  787  and  note;  Pitkin  v.  Flan-   S.  R.  559. 

agan,  23  Yt.  160,  56  Am.  Dec.  61  and 
note. 
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169.  When  Right  to  Contribution  from  Cosurety  Accrues. — ^As 
a  general  rule,  where  it  is  established  that  two  or  more  persons  are 
cosureties,  and  one  of  them  pays  the  debt  for  which  they  are  liable, 
he  may  have  contribution  from  the  others  to  the  extent  that  they 
are  thereby  relieved.*^  The  right  acrues  at  the  time  of  payment.^* 
However,  the  foundation  of  the  doctrine  of  contribution  among  sure* 
ties  is  the  fact  that  one  has  paid  more  and  another  less  than  his 
share ;  ^*  and  therefore  a  surety  who  has  paid  less  than  his  ratable 
share  cannot  enforce  contribution,  even  against  his  cosureties  who 
have  paid  nothing,^^  for,  if  a  surety  pays  a  part  of  the  debt  only, 
and  less  than  his  moiety,  his  cosurety  might  himself  subsequently 
pay  an  equal  or  greater  portion  of  the  debt,  in  the  former  of  which 
<;ases,  such  cosurety  would  have  no  contribution  to  pay,  and  in  the 
latter  he  would  have  one  to  receive.^*  A  surety  may,  however,  be 
entitled  to  contribution  from  a  cosurety  if  by  the  payment  of  less 
than  his  share  the  common  debt  is  entirely  satisfied,  and  anything 
which  the  creditor  accepts  as  satisfaction,  as,  for  instance,  the  note 
of  the  surety,  will  be  a  payment.^'  The  payment  by  a  surety  of  an 
obligation  which  has  ceased  to  be  binding  on  any  of  the  obligors 
gives  no  right  of  action  for  contribution,  but  according  to  the  authori- 
ties the  obligation  must  be  valid  and  subsisting,  or,  as  it  is  other- 
wise expressed,  fixed  and  legal,  and  the  payment  compulsory.^*  But 
while  it  is  essential  to  tlie  preservation  of  a  surety's  rights  against 
his  cosurety  that  he  should  pay  the  indebtedness  under  compulsion, 
the  surety  in  order  to  satisfy  this  requirement  is  not  obliged  to  wait 
until  the  creditor  extorts  payment  from  him,  but  as  soon  as  the. 
principal  debtor  makes  default,  he  may  for  his  own  protection  pay 
the  indebtedness  and  seek  contribution  of  his  cosureties,  such  pay- 
ment being,  in  legal  contemplation,  compulsory.^'    The  idea  is  that 

12.  See  supra,  par.  1B7.  17.  Brooklyn  L.  Ins.  Co.  v.  Dutch- 

13.  Danforth   v.   Robinson,   80   Me.  er,  95  U.  S.  269,  24  U.  S.  (L.  ed.)  410. 
466,  15  Atl.  27,  6  A.  S.  R.  224.     See  Note :  10  A.  S.  R.  640. 
Contribution,  vol.  6,  p.  1045.  18.  Camp  v.  Bostwick,  20  Ohio  St, 

14.  Cochran  v.  Walker,  82  Ky.  220,  337,  5  Am.  Rep.  669 ;  Cocke  v.  Hoff- 
56  Am.  Rep.  891;  Fletcher  v.  Grover,  man,  5  Lea  (Tenn.)  105,  40  Am.  Rep. 
11  N.  H.  368,  35  Am.  Dec.  497 ;  Camp  23. 

V.  Bostwick,  20  Ohio  St.  337,  5  Am.  19.  Fanning  v.  Murphy,  126  Wis. 

Rep.  669.  538,  105  N.  W.  1056, 110  A.  S.  R.  946, 

Notes:  10  A.  S.  R.  640;  70  A.  S.  R.  5  Ann.  Cas.  435,  4  L.R.A.(N.S.)  666. 

451;  21  Eng.  Rul.  Cas.  635.  In  Louisiana,  it  has  been  held  that 

15.  Camp  V.  Bostwick,  20  Ohio  St.  the  three  necessary  conditions  to  the 
337,  5  Am.  Rep.  669;  Gross  v.  Davis,  exercise  of  the  right  of  a  surety  to 
87  Tenn.  226,  11  S.  W.  92,  10  A.  S.  enforce  contribution  are  that  the  sure- 
R.  635.  ty  demanding  contribution,  and  the  one 

16.  Davies  v.  Humphreys,  6  M.  &  from  whom  it  is  demanded,  must  each 
W.  153,  21  Eng.  Rul.  Cas.  632  and  have  been  surety  for  the  same  debtor 
note.  and  for  the  same  debt,  and  the  surety 
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whenever  a  surety  pays  a  debt  because  his  liability  has  become  fixed 
to  do  so  by  his  principal's  default,  it  is  not  voluntary,  and  hence, 
if  in  such  circumstances  he  takes  up  a  note  for  the  sole  purpose 
of  discharging  his  obligation  as  surety  and  preserving  his  hghts  of 
subrogation  and  contribution,  the  mere  fact  that  he  does  so  in  the 
form  of  a  purchase  of  the  securities  does  not  militate  against  its  being 
in  fact  a  payment  for  the  purposes  mentioned.^^  If  a  surety  with  a 
full  knowledge  of  the  facts,  under  a  mistaken  belief  of  liability, 
makes  a  payment  when  he  is  under  no  legal  obligation  to  do  so,  such 
payment  is  to  be  regarded  as  a  voluntary  payment  for  which  he  can- 
not claim  contribution.^  Thus,  contribution  against  a  cosurety  can- 
not be  claimed  by  a  surety  who  voluntarily  pays  money  on  a  void 
note.*  But  the  rule  is  that  if  in  ignorance  of  the  facts  and  in  good 
faith  a  surety  makes  payment,  when  if  all  the  facts  were  known 
he  would  not  be  liable,  he  can  compel  contribution,  if  he  is  guilty 
of  no  neglect  in  such  want  of  knowledge.*  A  surety  who  pays  a 
note  which  he  might  have  avoided  because  of  an  alteration  by  the 
addition  of  another  maker  without  his  consent  may  compel  contribu- 
tion from  cosureties  who  signed  it  after  such  addition.*  A  judgment 
fairly  recovered  against  a  surety  is  conclusive  against  a  cosurety, 
in  a  suit  for  contribution,  if  the  cosurety  had  proper  notice  of  the 
prior  suit,  but  if  no  notice  be  given,  the  judgment  is,  it  seems,  prima 
facie.^  It  has  been  held,  however,  that  a  judgment  against  sureties 
on  a  bond  is  evidence  against  the  cosureties  in  a  suit  for  contribution, 
to  show  the  amount  of  the  recovery,  but  is  not  evidence  of  the  default 
of  the  principal.* 

170.  Apportionment  of  Contribution  among  Cosureties. — If  all  the 
sureties  on  an  obligation  are  solvent,  each  surety  is  liable  for  his 
share  of  the  sum  advanced  and  paid  by  one  to  relieve  them  all  ot 
the  common  burden.'  The  courts,  however,  are  not  all  in  entire 
agreement  as  to  the  measure  of  contribution  to  be  exacted  from 
cosureties  where  one  or  more  of  them  is  insolvent.*    Sureties  have 

who  is  demanding  contribution  must       4.  Houck  v.  Graham,  106  Ind.  195, 

have  paid  in  consequence  of  a  lawsuit.  6  N.  E.  594,  55  Am.  Rep.  727. 

10  A.  S.  R.  641  note.  6.  Babcock  v.  Carter,  117  Ala.  575, 

20.  Fanning  v.  Murphy,  126  Wis.  23  So.  487. 
538, 105  N.  W.  1056, 110  A.  S.  R.  946,      Note:  83  Am.  Dec  390. 
6  Ann.  Cas.  435,  4  L.R.A.(N.S.)  666.       6.  Fletcher  v.  Jackson,  23  Vt  581, 

1.  Russell  V.  Failor,  1  Ohio  St.  327,  56  Am.  Dec.  98. 

59  Am.  Dec.  631 ;  Aldrich  v.  Aldrich,  7.  Sanders  v.  Hemdon,  122  Ky.  760» 

56  Vt  324,  48  Am.  Rep.  791.  93  S.  W.  14, 121  A.  S.  R.  493, 5  L.R.A- 

Note:  10  A.  S.  R.  641.  (N.S.)    1072;   Deering  v.  Moore,  86 

2.  RusseU  V.  Failor,  1  Ohio  St.  327,  Me.  181,  29  Atl.  988,  41  A.  S.  R.  534; 
59  Am.  Dec.  631.  Preston  v.  Preston,  4  GraL  (Ya.)  8^ 

3.  Hichbom  v,  Fletcher,  66  Me.  209,  47  Am.  Dec.  717. 

22  Am.  Rep.  562.  8.  See  infra,  par.  175. 
Note:10A.  S.  R.  640,  64L 
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gen^erally  a  right  to  claim  contribution  from  each  other  in  propor- 
tion to  the  amount  paid  by  each  upon  the  common  debt;  •  therefore, 
in  making  contribution  among  sureties,  all  payments  made  on  the 
joint  indebtedness  must  be  added  together,  and  the  aggregate  divided 
by  the  number  of  solvent  sureties,  charging  each  with  his  share  thus 
ascertained,  and  crediting  him  with  the  amount  of  his  payments.*^ 
The  general  rule  is  that  cosureties  who  are  bound  in  different  amounts 
must  indemnify  each  other  in  proportion  to  the  amount  for  which 
each  stands  bound;  and  if  the  liability  has  been  created  by  separate 
instruments  and  in  different  amounts,  the  sureties  on  all  such  obli- 
gations must,  as  between  themselves,  contribute  in  proportion  to  the 
penalties  of  their  respective  obligations.*^  It  seems,  however,  that 
the  liability  of  cosureties  inter  se  is  in  no  way  affected  by  the  amounts 
for  which  they  have  justified,  justification  being  an  official  require- 
ment which  is  not  contractual  in  its  nature  as  between  the  parties, 
and,  therefore,  it  has  been  held,  the  sureties  in  an  official  bond  are 
liable  to  equal  contribution  on  the  default  of  the  principal,  although 
they  justified  in  different  amounts.*^  If  one  surety  buys  in  the 
common  debt  for  less  than  its  nominal  amount,  he  can  claim  con- 
tribution of  a  cosurety  only  for  the  amount  actually  paid  by  him.** 
So  if  he  has  paid  in  depreciated  paper,  he  is  entitled  to  remuneration 
only  to  the  extent  of  the  value  he  has  actually  paid,**  and  if  he 
has  paid  the  debt  in  land,  its  actual  value  only  is  the  basis  upon 
which  contribution  can  be  enforced.*^ 

171.  Agreements  between  Cosureties  Fixing  Proportion  of  Liabil- 
ity; Indemnity. — ^While  the  law,  on  principles  of  natural  justice, 
raises  the  obligation  of  equitable  contribution  among  cosureties,  they 
are  by  no  means  inhibited  from  fixing  or  determining  their  relative 
liabilities  by  express  contract  or  agreement  among  themselves,**  and 
such  an  agreement  is  not  within  the  statute  of  frauds.*'    Where,  there- 

9.  White  V.  Banks,  21  Ala.  705,  56  160,  9  Rev.  Rep.  264,  21  Eng.  Rul. 
Am.  Dec.  283.  Cas.  636. 

10.  Gross  V.  Davis,  87  Tenn.  226,  11  Notes:  10  A.  S.  R.  645;  70  A.  S.  R. 
S.  W.  92,  10  A.  S.  R.  635.  451.  452;  18  Ann.  Cas.  853. 

11.  Deposit  Bank  v.  Peak,  110  Ky.  12.  Davidson  County  v.  Dorsett,  151 
579,  62  S.  W.  268,  96  A.  S.  R.  466;  N.  C.  307,  66  S.  E.  132,  18  Ann.  Cas. 
Jones  V.  Blanton,  41  N.  C.  115,  51  Am.  852  and  note. 

Dec.  415 ;  Central  Banking,  etc.,  Co.  v.       13.  Note :  21  Eng.  Rul.  Cas.  635. 

United  States  Fidelity,  etc.,  Co.,  73  W.       14.  Note :  10  A.  S.  R.  645. 

Va.  197,  80  S.  E.  121,  51  L.R.A.(N.S.)       15.  Note:  21  Eng.  Rul.  Cas.  635. 

797;  Dering  v.  Winchelsea,  1  Cox  Ch.       16.  Sanders   v.    Hemdon,   122   Ky. 

318,  1  Rev.  Rep.  41,  1  White  &  T.  760,  93  S.  W.  14,  121  A.  S.  R.  493,  5 

Lead.  Cas.  (6th  ed.)  122,  21  Eng.  Rul.  L.R.A.(N.S.)  1072. 

Cas.   617;   Ellesmere  Brewery  Co.   v.       Note:  70  A.  S.  R.  450. 

Cooper,  [1896]  1  Q.  B.  75,  65  L.  J.       17.  Rose  v.  WoUenberg,  31  Ore.  269, 

Q.  B.  173,  73  L.  T.  N.  S.  567,  44  W.  44  Pac.  382,  65  A.  S.  R.  826  and  note, 

R.  254,  21  Eng.  Rul.  Cas.  622  and  note;   39  L.R.A.  378  and  note. 

Craythome  v.  Swinburne,  14  Ves.  Jr. 
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fore,  prior  to  a  person's  entering  on  his  engagement  as  surety  it  has 
been  agreed  between  him  and  the  other  sureties,  either  expressly 
or  by  reasonable  implication,  that  he  would  not  be  held  liable  to 
contribution,  he  cannot  of  course  be  so  held.^®  But  a  mere  state- 
ment made  by  a  surety  at  the  time  when  his  cosurety  signs  the  obli- 
gation at  his  request  that  such  cosurety  will  not  be  subjected  to  any 
loss  by  reason  of  signing  the  same  is  simply  an  expression  of  opinion 
that  the  sureties  will  not  be  called  upon  to  pay  the  obligation,  and 
does  not  amount  to  an  agreement  or  contract  of  indemnity  so  as  to 
relieve  the  surety  to  whom  it  is  made  from  liability  to  contribution.^® 
Moreover,  a  promise  of  indemnity  is  void  for  want  of  consideration, 
where  one  of  the  sureties  on  a  bond  after  the  execution  thereof 
promises  his  cosurety  to  indemnify  him  for  any  loss  he  may  sustain 
thereon.*®  The  liability  of  one  who  becomes  a  surety  at  the  request 
of  a  cosurety  for  contribution  to  the  latter  is  treated  elsewhere.^ 
Where  mortgages  are  given  by  cosureties,  each  to  the  other  to  indem- 
nify him  for  an  overpayment,  unless  one  of  them  has  been  com- 
pelled to  pay  and  has  in  fact  paid  an  excess  beyond  his  agreed  share 
of  the  debt,  there  can  have  been  no  breach  of  the  conditions  of  the 
mortgage  and,  consequently,  no  right  to  a  foreclosure  and  sale  of  the 
mortgaged  premises.*  A  surety  company  which  indemnifies  one  of 
the  sureties  upon  an  official  bond  and  is  compelled  to  pay  a  judgment 
against  all  of  them  upon  such  bond  has  no  right  of  contribution 
against  his  cosureties  and  can  acquire  none  from  the  surety  indemni- 
fied, as  he  holds  the  indemnity  in  trust  for  them  as  well  as  himself.* 
172.  Liability  inter  Se  of  Sureties  on  Successive  Bonds  for  Same 
Debt. — ^Undoubtedly  a  surety,  on  the  payment  of  his  principal's  debt, 
is  ordinarily  entitled  to  be  subrogated  to  the  rights  of  the  creditor 
to  all  the  securities  held  by  him.^  But  this  right  of  necessity  depends 
on  the  superiority  of  his  equities.  Indeed,  subrogation,  which  is 
defined  as  the  substitution  of  another  person  in  the  place  of  the  cred- 
itor to  whose  rights  he  succeeds  in  relation  to  the  debt,  is  an  equitable 
result  purely,  and  depends  on  facts  to  develop  its  necessity  that  justice 
may  be  done.*  This  principle  has  been  uniformly  applied  in  deter- 
mining the  liabilities  of  sureties  on  successive  bonds  for  the  satisfac- 
tion of  the  same  debt  to  ecfth  other.  That  the  surety  on  one  bond  has 
paid  the  debt  does  not  alone  entitle  him  to  step  into  the  creditor's 

18.  Jones  v.  Shorter,  1  6a.  294,  44       1.  See  infra,  par.  187. 

Am.  Dec.  649;  Pitkin  v.  Flanagan,  23       2.  Hampton  v.  Phipps,  108  U.  S. 
Vt.  160,  56  Am.  Dec.  61.  260,  2  S.  Ct.  622,  27  U.  S.   (L.  ed.) 

Note :  70  A.  S.  R.  450.  719. 

19.  Chappell  v.  John,  45  Colo.  45,       3.  Gibson  v.  Shehan,  5  App.  Cas. 
99  Pac.  44, 132  A.  S.  R.  134, 16  Ann.    (D.  C.)  391,  28  L.R.A.  400. 

Cas.  854.  4.  See  supra,  par.  144. 

20.  Jones  v.  Shorter,  1  Ga.  294,  44       5.  See  Subrogation. 
Am.  Dec.  649. 
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shoes  and  recover  what  he  has  expended  from  bondsmen  on  another 
obligation.  To  entitle  him  to  do  so,  his  equities  must  appear  to  be 
superior  to  those  of  the  sureties  on  the  other  bond.  If  the  execution 
of  one  bond  has  worked  no  detriment  to  the  sureties  on  another,  and 
all  are  alike  obligated  to  pay  precisely  the  same  debt,  there  is  no 
basis  for  the  subrogation  of  any  of  the  creditor's  rights  against  others. 
In  such  a  case  the  most  that  can  be  said  is  that  the  equities  are  equal 
— a  condition  of  things  essential  to  contribution,  but  fatal  to  subro- 
gation.* But  the  rule  is  otherwise  where  the  second  bond  is  for  a 
purpose  for  which  the  consent  of  the  prior  surety  is  expressly  given 
or  is  clearly  to  be  inferred  from  the  circumstances  of  the  case.  In 
such  a  case  the  last  surety  has  a  right  to  look  for  indemnity  not 
only  to  his  principal,  but  to  such  fixed  securities  as  have  been  given 
to  the  creditor,  when  the  engagement  was  entered  into,  and  on  the 
faith  of  which  he  may  have  been  presumed  to  have  incurred  his 
obligation.' 

173.  Indemnity  Given  by  Cosurety  or  Third  Person. — ^Where  one 
of  two  sureties  gives  collateral  security  for  the  payment  of  the  debt 
for  which  he  is  surety,  his  cosurety  does  not  by  paying  the  debt 
become  entitled  to  the  benefit  of  that  security.®  Likewise,  it  has  been 
held  that  if  a  stranger,  from  considerations  purely  personal,  chooses 
to  indemnify  a  surety  exclusively  against  any  loss  to  which  he  might 
be  subjected  in  consequence  of  his  suretyship  for  another,  a  cosurety 
could  not,  on  any  ground  of  privity  in  interest,  claim  to  share  in 
the  benefit  of  such  benevolence.*  It  has,  however,  been  held  that 
notes  given  by  a  third  person  to  one  who  was  a  surety  on  the  bond 
of  a  defaulting  officer  to  indemnify  such  surety  must  be  held  as 
indemnity  for  the  benefit  of  a  cosurety,  equally  with  the  payee  named 
in  the  notes,  although  the  latter  intended  such  indemnity  for  his 
own  exclusive  benefit,  where  it  appeared  that  the  maker  of  the  notes 
was  a  mercantile  partner  of  such  officer,  and  the  purpose  in  giving 
them  was  to  save  the  partnership  property  from  attachment  in  a  suit 
by  the  surety  against  his  principal.^® 

174.  Right  to  Sue  Cosurety  for  Contribution  Regardless  of  Indem- 
nity.— ^There  is  a  sharp  conflict  in  the  authorities  as  to  whether  a 
surety  holding  in  his  hands  indemnity  can  fnaintain  an  action  aKainst 
his  cosurety  regardless  of  the  indemnity.  In  several  cases  ii  nas 
been  held  that  a  surety  so  indemnified  must  save  himself  harmless 
or  fully  account  for  the  value  of  the  indemnity  before  he  can  recover 

6.  Maryland   Fidelity,   etc.,   Co.   v.  Bowen,  123  la.  356,  98  N.  W.  SKT,  6 
Bowen,  123  la.  356,  98  N.  W.  897,  6  L.R.A.(N.S.)  102L 

L.R.A.(N.S.)  1021  and  note;  Pott  v.       8.  Note:  43  Am.  Dec.  564. 
Nathans,  1  Watts  &  S.  (Pa.)  155,  37       9.  Hampton  v.  Phipps,  108  Vt.  260, 
Am.  Dec.  456  (discussed,  not  decided).   2  S.  Ct.  622,  27  U.  S.  (L.  ed.)  719. 
See  supra,  par.  106.  10.  Bolln  v.  Metcalf,  6  Wyo.  1,  42 

7.  Maryland    Fidelity,   etc.,   Co.    v.    Pac.  2,  44  Pac.  691,  71  A.  S.  B.  898. 
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against  his  cosurety  in  an  action  for  contribution.^^  On  the  other 
hand,  many  authorities  hold  that  a  surety  may  maintain  an  action 
against  his  cosurety  for  the  sum  he  is  then  entitled  to,  regardless  of 
the  indemnity,  although  in  such  a  case  whatever  may  be  afterward 
received  by  a  sale  of  the  indemnity  must,  of  course,  be  accounted 
for  and  proportionately  paid  to  the  sureties. ^^  Since  the  moment 
one  cosurety  or  joint  judgment  debtor  pays  the  debt  of  his  principal 
the  law  gives  him  a  right  to  recover  from  his  cosurety  or  joint  judg- 
ment debtor  his  proportionate  share,  and  also  imposes  on  his  cosurety 
the  duty  of  paying  his  proportionate  share,*'  it  would  seem,  on  strict 
legal  principles,  that  the  latter  is  the  better  rule.  Moreover,  it  has 
been  said,  grave  inequality  might  often  result  if  one  surety,  after 
having  paid  out  his  money,  were  compelled  to  wait  before  bringing 
his  action  for  contribution  until  he  could  realize  on  some  collateral 
indemnity  which  might  require  years,  while  his  cosurety,  who  was 
as  much  bound  in  law  and  morals  as  himself  by  the  bond,  had  paid 
nothing.  Again,  as  in  such  a  case  the  indemnity  is  for  the  benefit 
of  one  cosurety  as  much  as  for  the  other,  no  matter  who  holds  it,** 
and  as  ordinarily  either  one  can  apply  to  the  court  for  its  sale,  or 
to  enjoin  a  wrongful  disposition  of  it,  it  has  been  said  that  the  burden 
of  finding  a  market  for  it  and  applying  its  value  toward  the  debt  of 
the  principal  should  be  borne  by  one  as  well  as  the  other,  and  there 
is  no  reason  why  the  cosurety  who  has  paid  the  debt  of  his  prin- 
dpal  should  assume  the  burden  of  disposing  of  the  indemnity,  and 
the  additional  burden  of  waiting  until  it  is  disposed  of,  before  he 
can  receive  from  his  cosurety  his  proportion.** 

175.  Insolvency  or  Nonresidence  as  Affecting  Contribution.-^It 
may  be  regarded  as  a  settled  rule  in  equity  that  where  one  of  two 
or  more  cosureties  discharges  the  obligation,  he  may  recover  from 
the  solvent  cosureties  a  pro  rata  amount  of  the  sum  paid  by  him 
based  on  the  number  of  tiiose  solvent,  excluding  the  insolvent  ones.** 
But  whether  a  similar  method  of  computation  should  be  adopted 
where  the  remedy  is  sought  at  law  has  furnished  some  doubt.  Thus, 
in  England,  an  opinion  seems  to  have  prevailed  that  in  a  court  of 

11.  Note:  10  A.  S.  R.  642.  v.  Herndon,  122  Ky.  760,  93  S.  W.  14, 

12.  WiUiams  v.  Riehl,  127  Cal.  365,   121   A.    S.    R.    493,   5   L.R.A.(N.S.) 
69  Pac.  762,  78  A.  S.  R.  60.  1072 ;   Henderson  v.  McDnffee,  5  N. 

13.  See  supra,  par.  167-169.  H.   38,  20  Am.   Dec.   557  and  note; 

14.  See  infra,  par.  192.  Powell  v.  Matthis,  26  N.  C.  83,  40  Am. 
16.  Williams  v.  Riehl,  127  Cal.  365,  Dec.  427;  Sloan  v.  Gibbes,  56  S.  C. 

69  Pac.  762,  78  A.  S.  R.  60.  480,  35  S.  B.  408,  76  A.  S.  R.  559; 

16.  Williams  v.  Riehl,  127  Cal.  365,  Gross  v.  Davis,  87  Tenn.  226, 11  S.  W. 

69  Pac.  762,  78  A.  S.  R.  60;  Bosley  92,  10  A.  S.  R.  635;  Mills  v.  Hyde,  19 

v.  Tavlor,  5  Dana  (Ky.)  157,  30  Am.  Vt.  59,  46  Am.  Dec.  177. 
Dec.  677;  Morrison  v.  Poyntz,  7  Dana       Notes:  10  A.  S.  R.  645;  70  A.  8.  R 

(Ky.)  307,  32  Am.  Dec.  92;  Sanders  463. 
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law  a  surety  cannot  be  held  to  contribute  more  than  his  aliquot  part 
of  the  whole,  regard  being  had  to  the  number  of  cosureties,  although 
some  of  the  sureties  are  insolvent,^'  and  this  viewpoint  has  found 
expression  in  some  American  cases,  especially  the  earlier  ones,  in 
which  it  has  been  held  that  where  there  are  three  or  more  sureties  and 
one  of  them  is  insolvent,  a  resort  to  a  court  of  equity  is  necessary 
to  apportion  his  share  among  the  remaining  sureties.*^  The  author- 
ity of  other  and  later  American  decisions,  especially  of  those  which 
have  emanated  from  jurisdictions  wherein  the  code  system  of  proce- 
dure prevails,  is,  however,  in  support  of  the  doctrine  that  if  one  of 
several  sureties  be  insolvent,  contribution  at  law,  as  well  as  in  equity, 
will  be  made  according  to  the  number  of  those  who  are  solvent,** 
it  having  been  said  that  there  is  something  very  nearly  bordering 
on  absurdity  in  saying  to  a  joint  contractor,  who  has  removed  the 
common  burden,  that  he  may  have  his  remedy  either  in  a  court  of 
equity  or  in  a  court  of  law,  but  that,  if  he  sues  in  chancery,  he  may 
recover  his  whole  claim,  whereas,  if  he  bring  his  suit  at  law,  he  shall 
recover  only  a  part,  and  that  since  the  action  for  money  paid  is 
essentially. an  equitable  action,  when  a  plaintiff  has  paid  money  for 
the  benefit  of  a  defendant,  he  ought  not  unnecessarily  to  be  driven 
out  of  a  court  of  law.*^  The  nonresidence  of  a  surety  has  been  said 
to  be  equivalent  to  his  actual  insolvency,  so  far  as  the  application 
of  the  doctrine  of  contribution  is  concerned,*  and  hence,  it  has  been 
held,  courts  of  equity  will  not  leave  a  party  to  the  uncertain  remedy 
of  pursuing  another  in  a  foreign  state,  beyond  the  reach  of  the  powers 
of  their  tribunals,  but  will  act  upon  the  persons  within  their  juris- 
diction, and  compel  them  to  do  equal  justice  to  each  other.* 

176.  Rights  of  Surety  against  Estate  of  Insolvent  Cosurety. — 
Whether  a  surety  who  has  paid  the  whole  debt  is  entitled  to  a  divi- 
dend for  the  whole  against  the  estate  of  an  insolvent  cosurety,  or 
only  for  so  much  as  exceeds  his  just  proportion,  has  been  a  disputed 
question,  and  has  been  answered  differently  by  different  courts.  Thus, 
on  the  theory  that  a  surety  who  has  been  obliged  to  pay  an  obligation 
in  full  is  substituted  to  all  the  rights  of  the  creditor  against  his 
insolvent  cosurety  it  has  been  held  that  he  can  prove  the  entire  debt 

17.  Henderson  v.  McDuffee,  5  N.  H.  760,  93  S.  W.  14,  121  A.  S.  R.  493,  5 
38,  20  Am.  Dec.  557  and  note  (discuss-  L.R.A.(N.S.)  1072;  Henderson  v.  Mc- 
ing  English  cases).  Duffee,  5  N.  H.  38,  20  Am.  Dec.  557 

Note:  20  Am.  Dec.  561.  and  note. 

18.  Powell  V.  Matthis,  26  N.  C.  83,  Notes:  10  A.  S.  R.  645;  70  A.  S.  R. 
40  Am.  Dec.  427  (controlled  by  stat-  453. 

ute) ;    Wayland    v.    Tucker,    4    Grat.       20.  Mills  v.  Hyde,  19  Vt.  59,  46  Am. 

(Va.)  267,  50  Am.  Dec.  76.  Dec.  177. 

Notes:  20  Am.  Dec.  560  et  seq.;  10       1.  Note:  10  A.  S.  R.  645. 
A.  S.  R.  644,  645;  70  A.  S.  R.  452,       2.  Bosley  v.  Taylor,  5  Dana  (Ky.) 

453.  157,  30  Am.  Dec.  677. 

19.  Sanders   v.   Hemdon,   122   Kv. 
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against  the  insolvent  estate  of  his  cosurety^  and  receive  dividends 
on  the  entire  debt  until  reimbursed  that  half  of  the  common  burden 
belonging  to  the  cosurety.*  Other  courts,  however,  hold  that  as, 
whether  the  liability  of  a  cosurety  is  rested  on  an  implied  contract 
or  on  the  general  principles  of  equity,  it  is  a  liability  only  for  that 
which  the  other  has  paid  for  him,  a  surety  paying  the  debt  cannot, 
either  in  his  own  name  or  in  that  of  the  creditor,  enforce  any  claim 
against  his  cosurety,  except  for  the  amount  actually  paid  by  him 
for  his  cosurety,  even  though  he  would  receive  not  more  than  that 
portion  of  the  common  burden  resting  on  the  cosurety  if  allowed 
to  prove  in  full,  and  if  by  reason  of  the  insolvency  of  such  surety 
there  is  a  loss,  it  is  one  to  which  the  relation  in  which  they  stand 
to  each  other  compels  him  to  submit.* 

177.  Discharge  of  Surety  in  Bankruptcy  or  Insolvency  Proceed- 
ings.— On  the  theory  that  a  discharge  in  bankruptcy  does  not  affect 
claims  so  uncertain  that  they  cannot  be  proved  against  the  estate  of 
the  bankrupt,  it  has  been  held  in  many  of  the  decisions  that  a  surety 
who  has  paid  the  debt  may  have  contribution  from  a  cosurety, 
although  the  latter  had,  prior  to  the  payment  by  the  surety,  been 
discharged  in  bankruptcy  from  liability  on  the  contract,*  and  although 
the  obligation  on  which  they  were  cosureties  was  payable  even  before 
the  petition  in  bankruptcy  was  filed.*  Other  cases,  however,  hold 
to  the  contrary,  on' the  ground  that  if  the  right  to  contribution  results 
from  a  general  principle  of  equity  that  sureties  in  sequali  jure  must 
bear  the  common  burden  equally,  and  that  it  will  be  enforced  when- 
ever they  are  bound  for  a  principal  debtor  in  relation  to  one  and 
the  same  transaction,  then  it  follows  that  all  claim  to  it  ceases  when 
that  obligation  is  canceled,  either  by  the  act  of  the  parties  or  by 
operation  of  law.'  But  on  the  ground  that  the  ''debts,  claims,  lia- 
bilities, and  demands"  from  which  a  person  is  released  by  his  dis- 
charge in  bankruptcy  or  insolvency  must  be  limited  to  such  as  origi- 
nated after  the  insolvent  law,  by  its  terms,  took  effect,  unless  the 
creditors  or  claimants  in  such  excepted  cases  elected  to  prove  their 
claims,  it  has  been  determined  that  a  surety  on  a  note,  given  before 
tiie  insolvent  law  went  into  effect,  but  who  has  paid  it  and  recovered 
judgment  for  contribution  against  his  cosurety  after  it  took  effect, 

3.  Pace  V.  Pace,  95  Va.  792,  30  S.       Note:  10  A.  S    R.  643. 

E.  361,  44  L.R.A.  459.  6.  Dole  v.  Warren,  32  Me.  94,  52 

Note:  45  Am  Rep.  295  et  seq.  Am.  Dec.  640. 

Sei^  also  Bankruptcy,  vol.  3,  p.  242;  7.  Cocke  v.  Hoffman,  5  Lea  (Tenn.) 
Insolvency,  vol.  14,  pp.  652-653.  105,  40  Am.  Rep.  23  (dictum) ;  Wol- 

4.  New  Bedford  Inst,  for  Sav.  v.  mershausen  v.  Gullick,  62  L.  J.  Ch. 
Hathaway,  134  Mass.  69,  45  Am.  Rep.  773,  [1893]  2  Ch.  514,  68  L.  T.  N.  S. 
289  and  note.  753,  12  Eng.  Rul.  Caa.  823. 

5.  Dunn  v.  Sparks,  1  Ind.  397,  50       Note:  10  A.  S.  R.  643,  644. 

Am.  Dec.  473. 
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can  maintain  an  action  on  the  judgment,  notwithstanding  the  judg- 
ment debtor  was  subsequently  discharged.® 

178.  Contribution  from  Estate  of  Deceased  Cosurety. — ^It  has  been 
held  that  though  two  sureties  on  a  joint  bond,  while  living,  are  both 
liable  to  the  creditor  of  their  principal,  and  one  may  recover  against 
the  other  a  just  proportion  of  what  he  is  made  to  pay,  if  one  dies, 
the  remedy  iis  to  him  is  gone,  and  the  duty  and  the  remedy  survive 
only  against  the  survivor,  who,  if  he  pays  the  debt,  has  his  remedy 
against  the  principal  only,  and  cannot  compel  a  contribution  by 
the  representatives  of  his  cosurety  against  whom  the  creditor  had 
no  remedy.*  The  modern  and  general  rule,  however,  is  that  the 
death  of  one  of  two  or  more  sureties  does  not  relieve  his  estate  from 
the  liability  to  contribute,^^  this  doctrine  being  based  on  the  ground 
that  as  the  law  implies  a  contract  between  cosureties  to  contribute 
ratably  toward  discharging  any  liability  which  they  may  incur  in 
behalf  of  their  principal,  and  as  such  contract  originates  at  the  time 
they  execute  the  original  undertaking,  in  the  case  of  the  death  of 
either  this  obligation  should  devolve  upon  his  legal  representatives, 
the  same  as  any  other  contract  made  by  one,  in  his  lifetime,  to 
pay  money  at  a  future  time,  absolutely  or  contingently,  who  dies 
before  any  breach  of  the  contract.*^  It  has  also  been  held  that  cosure- 
ties on  a  bond  have  a  right  to  have  the  benefit  of  a  judgment  obtained 
by  the  creditor  against  them  all,  although  satisfactio'n  had  been  entered 
upon  such  judgment,  in  order  to  allow  them  to  stand  as  judgment 
creditors  against  one  of  the  cosureties,  deceased,  whose  estate  was 
insolvent,  but  which,  nevertheless,  could  pay  his  proportion,  if  the 
debt  were  considered  a  judgment  debt.^*  Sureties  jointly  paying  a 
judgment  against  them  have  been  permitted  to  sue  jointly  in  equity 
the  heirs  of  a  deceased  cosurety  for  contribution;  and  in  such  a 
case  it  has  been  held  that  a  decree  may  be  made  against  the  defend* 
ants  severally  for  so  much  as  each  is  liable.** 

8.  Danforth  v.  Robinson,  80  Me.  Am.  Dee.  684,  wherein  it  is  said  that 
466,  15  Atl.  27,  6  A.  S.  R.  224.  while  on  joint  contracts,  if  one  of  the 

9.  Water  v.  Riley,  2  Har.  &  G.  obligors  die,  the  remedy  at  law  is  only 
(Md.)  305,  18  Am.  Dec.  302.  against   the  survivors,  this   principle 

10.  Danforth  v.  Robinson,  80  Me.  being  deduced  from  the  nature  of  the 
466,  15  Atl.  27,  6  A.  S.  R.  224 ;  Baily's  contract,  and  from  the  fact  that  the 
Estate,  156  Pa.  St.  634,  27  Atl.  560,  22  executors  of  the  deceased  cannot  be 
L.R.A.  444;  Burrows  v.  McWhann,  1  joined  in  an  action  with  the  surviving' 
Desaus.  (S.  C.)  409,  1  Am.  Dec.  677;  obligor,  the  promise  which  the  law  im- 
Aiken  v.  Peay,  5  Strob.  L.  (S.  C.)  15,  plies  in  the  case  of  sureties  is  not  joint, 
53  Am.  Dec.  684.  but  several. 

Note :  10  A.  S.  R.  644.  12.  Burrows  v.  McWhann,  1  Desaus. 

11.  Johnson   v.   Harvey,  84  N.   Y.    (S.  C.)  409,  1  Am.  Dec.  677. 

363,  38  Am.  Rep.  515.    Compare  Aik-       13.  Fletcher  v.  Jackson,  23  Vt.  581; 
en  V.  Peay,  5  Strob.  L.  (S.  C.)  15,  53  56  Am.  Dec.  98. 
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179.  Payment  of  Debt  Barred  by  Statute  of  Limitations, — As  a 
general  rule  it  seems  that  a  surety  who  pays  a  debt  after  it  is  barred 
by  the  statute  of  limitations  cannot  compel  contribution  against  his 
cosurety  who  is  equally  protected  by  the  bar  of  the  statute,  since 
the  party  from  whom  contribution  is  demanded  must  have  been 
under  a  legal  obligation  to  pay  at  the  time  payment  was  made  by 
the  party  demanding  contribution,  and  a  payment  by  one  party 
after  the  bar  of  the  statute  has  attached  does  not  revive  the  debt 
against  the  cosureties.*"*  On  the  other  hand,  where  the  estate  of 
a  deceased  surety  was  discharged  from  liability  to  the  creditor,  through 
the  latter's  negligence  by  operation  of  the  statute  of  limitations,  and 
a  cosurety  afterward  psdd  the  debt,  it  was  held  that  the  estate  was 
liable  to  contribute  to  such  a  cosurety,  notwithstanding  it  was  released 
from  direct  liability  to  the  creditor.**  So,  it  has  been  held  that  a 
surety  on  a  guardian's  bond  is  not  obliged  to  plead  the  statute  of 
limitations  in  an  action  against  him  by  the  ward,  and  that  he  did 
not  is  no  defense  to  his  cosurety  in  a  suit  for  contribution.**  Again, 
where,  after  the  statute  of  limitations  had  run  against  a  note,  one 
of  the  sureties  thereon  in  good  faith  removed  to  a  jurisdiction  where 
the  statute  was  no  defense,  and  judgment  was  recovered  against  him 
thereon  and  he  was  compelled  to  pay,  it  was  held  that  his  cosurety 
must  contribute.*'  And,  of  course,  it  is  true  generally  that  if,  at 
the  time  payment  is  made  by  a  surety,  he  is  himself  legally  bound 
to  pay  the  debt,  he  may  recover  from  the  cosurety  his  contributive 
share  within  the  statutory  period  dating  from  such  payment,  unaffected 
by  the  fact  that  the  statute  of  limitations  has  barred  any  direct  lia- 
bility of  his  cosurety  to  ihe  creditor.*^ 

180.  Remedies  for  Recovery  of  Contribution. — ^The  doctrine  of  con- 
tribution among  cosureties  being  based  on  principles  of  natural 
equity  *•  it  was  originally  held  that  it  could  be  enforced  only  in  a 
court  of  equity.*^  But  in  England  in  the  year  1800  it  was  observed 
by  the  court  in  Cowell  v.  Edwards,  2  B.  &  P.  268,  that  it  might 
then  be  too  late  to  hold  that  the  action  could  not  be  maintained 
at  law  and  an  action  of  indebitatus  assumpsit  by  one  surety  who  paid 
the  debt,  against  another  for  contribution,  was  sustained.    But  it  was 

14.  Cochran  v.  Walker,  82  Ky.  220,  17.  Aldrich  v.  Aldrich,  56  Vt  324, 
66  Am.  Rep.  891;  Gronna  v.  Gold-  48  Am.  Rep.  791.  See  Limitation  of 
ammer,  26  N.  D.  122,  143  N.  W.  394,  Actions,  vol.  17,  p.  981. 

Ann.  Gas.  1916A  165 ;  Cocke  v.  Hoff-  18.  See  infra,  par.  188. 

man,  5  Lea  (Tenn.)  105,  40  Am.  Rep.  19.  See  supra,  par.  167. 

23.  20.  Bagott  v.  Mullen,  32  Ind.  332, 

Note:  10  A.  S.  R.  641.  2  Am.  Rep.  351;  Moore  v.  Moore,  11 

See  supra,  par.  169.  N.  C.  358,  15  Am.  Dec.  523;  Powell 

15.  Camp  V.  Bostwick,  20  Ohio  St.  v.  Matthis,  26  N.  C.  83,  40  Am.  Dec. 
337,  5  Am.  Rep.  669.  427. 

16.  Jones  v.  Blanton,  41  N.  C.  115,  Note:  10  A.  S.  B.  645. 
61  Am.  Dec.  415. 
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there  found  necessary  to  restrict  Ihe  action  to  simple  cases  where 
there  were  but  two  sureties,  or,  if  there  were  more^  than  two,  to  a 
recovery  against  each  of  an  aliquot  proportion  of  the  money,  ascer- 
tained by  the  number  of  the  sureties  merely,  it  being  found  impos- 
sible to  carry  the  doctrine  further  at  law,  because  courts  of  law  pro- 
ceeded only  on  contracts,  and  could  not  imply  that  there  was  more 
than  the  one  contract  between  the  sureties,  at  first  entered  into,  and 
suppose,  contrary  to  the  fact,  new  ones  to  spring  up  with  every  change 
of  the  circumstances  of  the  sureties  that  might  happen,  even  after 
the  payment  of  the  money  by  one  of  them.*  In  modern  times  courts 
of  law  have  very  generally  assumed  jurisdiction  over  actions  between 
cosureties  for  contribution,  the  equitable  principle  of  contribution 
being  grafted  upon  the  law  with  the  aid  of  an  implied  promise  to 
secure  the  legal  remedy,^  although  there  has  been  some  disagree- 
ment as  to  the  measure  of  recovery  allowable  in  a  court  of  law  where 
one  or  more  of  the  sureties  is  insolvent  or  out  of  the  jurisdiction.* 
However,  the  relation  of  suretyship  may  give  rise  to  equities,  in 
which  contribution  is  included,  or  equities  growing  out  of  the  legal 
right  of  contribution  which  are  not  cognizable  by  the  law  courts, 
there  being  grounds  for  the  interposition  of  equitable  remedies  for 
the  protection  of  a  surety  before  his  right  to  sue  at  law  has  accrued, 
and  to  obtain  greater  relief  than  the  law  courts  can  give.*  The  fact 
that  a  surety  who  has  paid  his  share  of  the  principal's  debt  has  a 
remedy  at  law  does  not  prevent  him  from  suing  in  equity  to  enforce 
contribution  from  his  cosureties,  and  even  though  the  remedy  at 
law  has  been  conferred  by  statute,  equity  still  retains  concurrent 
jurisdiction.*  Where  one  surety  holding  a  claim  against  another 
growing  out  of  a  transaction  distinct  from  the  cosuretyship  relation 
brings  suit  thereon,  the  latter,  if  he  has  paid  the  debt  for  which 
both  were  sureties,  may  set  up  his  equity  of  contribution  from  his 
cosurety  as  an  offset  against  the  claim.®  Failure  to  set  up  the  equity 
of  contribution  as  an  oflFset  will  not,  however,  preclude  a  recovery 
of  the  claim  in  a  distinct  action,  nor  will  it  preclude  him  from  apply- 

1.  Powell  v.  Matthis,  26  N.  C.  83,  statute) ;  Central  Banking,  etc.,  Co.  v. 
40  Am.  Dec.  427  (discussed) ;  Cray-  United  States  Fidelity,  etc.,  Co.,  73 
thorne  v.  Swinburne,  14  Ves.  Jr.  160,  9  W.  Va.  197,  80  S.  E.  121,  51  L.R.A. 
Rev.  Rep.  264,  21  Eng.  Rul.  Cas.  636;  (N.S.)  797. 

Davies  v.  Humphreys,  6  M.  &  W.  153,  Notes :    10   A.    S.   R.    639,   645 ;   9 

21  Eng.  Rul.  Cas.  632.  L.R.A.  411. 

2.  Bagott  V,  jVfullen,  32  Ind.  332,  2  3.  See  supra,  par.  175. 
Am.  Rep.  351 ;  "Waters  v.  Riley,  2  Har.  4.  See  infra,  par.  183. 

&  G.    (Md.)    305,  18  Am.  Dec.  302;  6.  Note:  10  A.  S.  R.  646. 

Henderson  v.  ]McDufFee,  5  N.  H.  38,  6.  Dugger  v.  Wright,  51  Aik.  232, 

20  Am.  Dec.  657;  Russell  v.  Failor,  1  11  S.  W.  213,  14  A.  S.  R.  48;  Bailv's 

Ohio  St.  327,  59  Am.  Dec.  631  and  Estate,  156  Pa.  St.  634,  27  Atl.  560/22 

note;  Sherrod  v.  Woodard,  15  N.  C.  L.R.A.  444. 
360,  25  Am.  Dec.  714  (controlled  by 
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ing  to  chancery  for  relief.^  In  some  of  the  states  ^  summary  remedy 
for  enforcing  contribution  between  cosureties  is  given  by  statute.* 
Such  statutory  remedies,  however,  are  generally  deemed  to  be  cumula- 
tive and  do  not  prevent  a  surety  from  preceding  to  obtain  relief  by 
any  recognized  mode.* 

181.  Necessity  of  Notice  or  Demand. — It  is  stated  in  some  elemen- 
tary books,  and  the  position  is  sustained  by  judicial  decisions,  that 
in  an  action  by  one  surety  against  another,  the  plaintiff  must  show 
their  common  obligation  as  sureties,  the  payment  of  the  debt  by 
the  plaintiff,  and  an  application  to  the  defendant  for  the  payment  of 
his  share.*^  The  reason  for  the  requirement  of  notice  of  payment 
before  bringing  suit  for  contribution  has  been  said  to  be  that  the 
defendant  may  be  ignorant  of  the  default  of  the  principal,  or  of  the 
payment  by  the  plaintiflF,  and  he  may  be  willing  to  pay  his  part 
without  suit,  or  notice  may  be  important  to  him,  to  procure  the  means 
of  reimbursement.**  As  a  general  rule,  however,  it  seems  that,  as 
the  right  to  contribution  accrues  at  the  time  of  payment,"  a  surety 
may,  when  the  debt  is  due,  pay  it  and  immediately  sue  his  cosurety 
for  contribution,  without  demand  or  notice.*' 

182.  Necessity  that  Insolvency  of  Principal  Be  Established. — ^The 
right  of  a  surety  to  recover  contribution  from  a  cosurefy  where  the 
principal  is  insolvent  is  of  course  clear.**  It  has,  however,  been  held 
that  equity  will  not  compel  a  surety  to  contribute  to  the  relief  of 
his  cosurety  who  has  been  obliged  to  pay  the  debt,  unless  it  appears 
that  due  diligence  was  used,  without  effect,  to  obtain  reimbursement 
from  the  principal,  or  that  he  was  insolvent.**  There  is  also  author- 
ity for  the  proposition  that  even  in  an  action  at  law  for  contribution 
one  surety  cannot  recover  from  another  if  recovery  can  be  had  from 
the  principal  debtor,  or  out  of  property  which  such  principal  had 

7.  Wayland  v.  Tucker,  4  Grat  11.  Sherrod  v.  Woodard,  16  N.  C 
(Va.)  267,  50  Am.  Dec.  76.  360,  25  Am.  Dec.  714. 

8.  WiUiams  v.  Riehl,  127  Cal.  365,       12.  See  supra,  par.  169. 

69  Pac.  762,  78  A.  S.  R.  60;  Sanders  13.  Morrison  v.  Poyntz,  7  Dana 
V.  Hemdon,  122  Ky.  760,  93  S.  W.  14,  (Ky.)  307,  32  Am.  Dec.  92;  Hichbom 
121  A.  S.  R.  493,  5  L.R.A.(N'.S.)  v.  Fletcher,  66  Me.  209,  22  Am.  Rep. 
1072;  Merchants'  Nat.  Bank  v.  Great  562;  Cage  v.  Foster,  6  Yerg.  (Tenn.) 
Falls  Opera-House  Co.,  23  Mont.  33,  261,  26  Am.  Dec.  265. 
57  Pac.  445,  75  A.  S.  R.  499,  45  L.R.A.  Notes:  13  Am.  Dec.  122;  10  A.  S. 
285;  Cage  v.  Foster,  5  Yerg.  (Tenn.)  R.  640;  70  A.  S.  R.  451. 
261,  26  Am.  Dec.  265.  14.  Cage  v.  Foster,  5  Yerg.  (Tenn.) 

Note:  10  A.  S.  R.  646.  261,  26  Am.  Dec.  265. 

9.  Merchants'   Nat.   Bank  v.   Great      Note:  10  A.  S.  R.  641. 

Falls  Opera-House  Co.,  23  Mont.  33,       15.  Morrison    v.    Poyntz,    7    Dana 

57  Pac.  445,  75  A.  S.  R.  499,  45  L.R.A.  (Ky.)  307,  32  Am.  Dec.  92  and  note; 

285.  Rainey  v.  Yarborough,  37  N.  C.  249, 

10.  Sherrod  v.  Woodard,  15  N.  C.  38  Am.  Dec.  681 ;  McCormack  v.  Oban- 
360,  25  Am.  Dec.  714;  Neilson  v.  Fry,  non,  3  Munf.  (Va.)  484,  6  Am.  Dec 
16  Ohio  St.  552,  91  Am.  Dec.  110.  509. 
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placed  in  the  hands  of  the  plaintiff  for  his  indemnity,  and  that  conse- 
quently the  insolvency  of  the  principal  must  ordinarily  be  alleged 
and  proved.^*  The  weight  of  authority,  however,  at  least  in  an  action 
at  law,  seems  to  incline  in  favor  of  the  doctrine  that  it  is  not  neces- 
sary to  show  the  insolvency  of  the  principal,  or  that  payment  from 
him  cannot  be  obtained,  in  order  to  compel  contribution,^'  the  gen- 
eral rule  being  that  the  right  of  action  for  contribution  accrues  when 
one  surety  has  paid  more  than  his  proportion  of  the  joint  liability.** 
183.  Right  of  Action  in  Equity  before  Payment. — ^The  rule  is  that 
a  surety  has  no  right  to  a  judgment  against  a  cosurety  for  contribu- 
tion until  he  has  paid  a  larger  sum  than  his  proportion  of  the  debt 
then  actually  due  to  the  creditor.**  In  England,  however,  it  has 
been  held  that  a  surety,  against  whom  the  principal  creditor  has 
established  his  claim  for  the  full  amount  of  the  guaranty,  may  main- 
tain an  action  in  equity  against  a  cosurety  before  actufiJ  payment  of 
the  claim  for  a  declaration  of  his  right  to  contribution ;  and,  where  the 
principal  creditor  is  a  party  to  the  action,  he  may  obtain  an  order  upon 
the  cosurety  to  pay  his  proportion  to  the  principal  creditor.  Where 
the  principal  creditor  is  not  a  party,  the  surety  may  obtain  a  pros- 
pective order  directing  the  cosurety,  upon  payment  by  the  surety 
of  his  own  share,  to  indemnify  him  against  further  liability.*^  Also 
in  a  few  cases  in  the  United  States  it  has  been  held  that  before  pay- 
ment of  the  debt,  one  surety  may  maintain  a  bill  in  equity  against 
his  cosureties  to  compel  them  to  contribute  with  him  towards  its 
payment.*  Where  one  of  two  sureties  has  made,  or  is  about  to  make, 
a  secret  or  fraudulent  disposition  of  his  property,  so  as  to  throw  the 
burden  of  the  debt  on  his  cosurety  and  the  principal  debtor  is  insol- 
vent, it  seems  that  a  court  of  equity,  on  application  of  the  surety 
thus  endangered,  will  restrain  such  disposition  or  relieve  against  it 
if  made.*  And  where  a  surety  becomes  liable  by  signing  at  the  request 
of  a  cosurety,  who  agrees  to  indemnify  and  save  him  harmless,  he 
may,  after  the  debt  becomes  due,  maintain  a  bill  in  equity  to  compel 
the  cosurety  to  pay  the  debt,  and  save  him  harmless,  not  only  as  to 
money  paid,  but  also  as  to  whatever  he  is  liable  to  pay  on  account 
of  being  such  surety.* 

16.  Morrison    v.    Poyntz,    7    Dana  20.  Wolmershausen      v.      Gullick, 
(Ky.)  307,  32  Am.  Dec.  92  and  note.  [1893]  2  Ch.  514,  62  L.  J.  Ch.  773,  68 

17.  Roberts  v.  Adams,  6  Port.  (Ala.)  L.  T.  N.  S.  753, 12  Eng.  Riil.  Cas.  823. 
361,  31  Am.  Dec.  694.  1.  Morrison    v.     Poyntz,    7     Dana 

Notes:  32  Am.  Dec.  96;  10  A.  S.  R.  (Ky.)  307,  32  Am.  Dec.  92. 
641.  Note :  21  Eng.  Rul.  Cas.  635,  636. 

18.  Peaslee  v.  Breed,  10  N.  H.  489,       2.  Bowen  v.  Hoskins,  45  Miss.  183, 
34  Am.  Dec.  178;  Aldrich  v.  Aldrich,  7  Am.  Rep.  728. 

56  Vt.  324,  48  Am.  Rep.  791.     See       Notes:  9  L.R.A.  412;  21  Eng.  Rul- 
supra,  par.  169.  Cas.  636. 

19.  See  supra,  par.  169.  3.  Note :  10  A.  S.  R.  643. 
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184.  Parties  to  Suit  or  Action  for  Contribution. — ^If  several  are 
sureties,  and  all  but  one  pay  the  debt  for  which  all  became  liable, 
the  paying  sureties  may  maintain  a  joint  action  for  contribution 
against  the  one  who  failed  to  pay  his  proportion,  provided  they  jointiy 
paid  the  money.*  It  has  also  been  held  that  sureties  may  join  in 
an  action  to  recover  from  a  cosurety  the  amount  paid  for  his  bene- 
fit, when,  each  being  liable  for  the  full  amount,  they  joined  in  making 
the  payment  by  a  contribution  agreed  on  among  themselves  for  that 
purpose.*^  On  the  other  hand,  it  has  been  held  that  where  several 
sureties  pay  the  debt,  and  there  is  no  evidence  of  a  partnership  or 
joint  interest,  or  of  payment  from  a  joint  fund,  the  presumption 
of  law  is  that  each  paid  his  proportion,  and  a  joint  action  cannot  be 
maintained.*  On  the  theory  that  at  law  each  surety  is  liable  for 
his  original  aliquot  part  only,  it  has  been  held  that  a  surety  cannot 
maintain  a  joint  action  at  law  against  his  cosureties  to  recover  their 
share  of  the  liability,  but  that  each  must  be  sued  separately  for  his 
own  liability.'  In  equity,  however,  it  seems  that  all  the  parties 
whose  rights  are  affected  should  be  joined,  including  cosureties,® 
the  heirs  or  representatives  of  a  deceased  cosurety,*  and  the  common 
principal,  or  if  he  be  dead,  his  personal  representative,*®  It  has 
been  held,  however,  that  an  insolvent  principal  and  insolvent  cosure- 
ties are  not  necessary  parties,^*  and  if  some  of  the  cosureties  are 
without  the  jurisdiction  of  the  court,  it  seems  that  the  plaintiff,  by 
stating  that  fact  in  his  bill,  may  proceed  against  those  within  its 
jurisdiction.** 

185.  Matters  of  Defense  in  Suit  or  Action  for  Contribution  Gen- 
erally.— ^The  right  to  contribution  among  sureties  resting  in  natural 
equity,*'  if  a  party  seeks  to  recover  on  principles  of  natural  equity, 
the  defendant  may  plead  the  same  in  his  defense,**  and,  therefore, 
for  the  purpose  of  establishing  a  defense,  the  reel  relations  of  the 
parties  may  be  proved.**  Moreover,  sureties  are  supposed  to  assume 
the  same  risk,  and  to  stand,  in  relation  to  their  principal,  in  the 
same  situation,  obtaining  no  benefit  from  the  transaction,  but  each 
equally  subjecting  himself  to  responsibility.     Hence,  if  a  surety, 

« 

4.  Train  v.  Emerson,  141  Ga.  95,  80       9.  Fletcher  v.  Jackson,  23  Vt.  681, 
S.  E.  554,  49  L.R.A.(N.S.)  950  (con-  66  Am.  Dec.  98. 

trolled  by  code  provision) ;   Fletcher  10.  Rainey  v.  Yarborough,  37  N.  C. 

V.  Jackson,  23  Vt.  681,  56  Am.  Dec.  249,  38  Am.  Dec.  681. 

98.  11.  Note :  10  A.  S.  R.  646. 

Note:  10  A.  S.  R.  646.  12.  Jones  v.  Blanton,  41  N.  C.  115, 

5.  Clapp  V.  Rice,  15  Gray  (Miss.)  51  Am.  Dec.  415. 

657,  77  Am.  Dec.  387.  *   13.  See  supra,  par.  167. 

6.  Note:  10  A.  S.  R.  646.  14.  Note:  10  A.  S.  R.  646. 

7.  Powell  V.  Mathis,  26  N.  C.  83,  40       16.  Clapp  v.  Rice,  13  Gray  (Mass.) 
Am.  Dec.  427.  403,  74  Am.  Dec.  639.    See  supra,  par. 

8.  Jones  v.  Blanton,  41  N.  C.  116,  168. 
51  Am.  Dec.  415. 
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without  his  cosurety's  knowledge,  by  a  previous  arrangement  witli 
the  principal,  receives  one  half  of  the  sum  borrowed,  he  is  not  entitled 
to  contribution  from  such  cosurety.^*  On  similar  principles  %t  natu- 
ral justice  a  surety  on  an  official  bond  who  aids  the  principal  in  a 
breach  thereof  cannot  recover  contribution  from  a  cosurety  for  the 
consequent  damages,  and  if  one  of  two  sureties  pays  the  judgment 
against  their  principal,  takes  out  execution  thereon,  procures  a  sale  of 
the  principal's  property,  becomes  a  purchaser  of  it  at  a  nominal  price, 
and  then  sues  his  cosurety  for  contribution,  the  latter  may  show 
that  the  property  so  purchased  was  fairly  worth  enough  to  satisfy 
the  judgment.^'  A  surety's  collateral  obligation  of  contribution  is 
released  by  his  cosureties  executing  to  the  principal  a  general  release 
of  all  liability  for  any  sums  they  should  pay ;  and  it  does  not  make 
any  difference  that  the  release  was  only  intended  to  remove  the  prin- 
cipal's interest,  in  order  that  he  might  testify  in  the  suit  against  the 
cosureties.^^  It  has  been  held  that  a  cosurety  sued  for  contribution 
may  set  off  a  debt  due  him  from  the  plaintiff,  and  that  it  is  a  good 
defense  to  show  that  the  plaintiff  was  indebted  to  the  principal  debtor 
in  a  greater  sum  than  he  paid  as  surety.  On  the  other  hand,  it  has 
been  held  that  in  an  action  by  a  surety  against  his  cosurety  for  con- 
tribution the  latter  cannot  defend  by  setting  up,  by  way  of  counter- 
claim, recoupment,  or  set-off,  a  cause  of  action  existing  in  favor  of 
the  principal  against  the  plaintiff.^* 

186.  Release  of  Surety  as  Discharge  from  Liability  to  Contribtt- 
tion. — As  a  general  rule  it  may  be  said  that  as  cosureties  are  liable 
to  contribution  among  themselves,  the  discharge  of  one  of  them 
from  his  principal  obligation,  if  the  others  are  not  discharged,  will 
not  release  him  from  the  liability  to  contribute  for  their  indemnity.  *• 
Thus,  a  judgment  against  one  cosurety  entitles  him  to  contribution 
from  another,  although  the  latter's  name  was  stricken  out  by  the 
plaintiff  in  the  suit  on  the  bond  to  which  the  cosureties  had  signed 
their  names.^  Where,  however,  on  a  judgment  against  the  principal 
on  a  bond  and  his  two  sureties,  an  execution  is  levied  on  property 
of  the  principal  sufficient  to  satisfy  the  judgment,  but  the  property 
is  released  by  the  execution  of  a  delivery  bond  by  the  principal  and 
one  of  the  sureties  together  with  other  parties,  the  other  surety  refus- 
ing to  join  therein  and  desiring  the  sheriff  to  proceed,  such  surety  is 
discharged,  and  is  not  liable  for  contribution  to  his  cosurety,  who, 

16.  McPherson  v.  Talbot,  10  Gill  &  15  Gray    (Mass.)    557,  77  Am.  Dec. 
J.  (Md.)  499,  32  Am.  Dec.  191.  387.     As   respects   the   effect   of   the 

17.  Note:  10  A.  S.  R.  647.                •  statute   of   limitations   where   it   runs 

18.  Fletcher  v.  Jackson,  23  Vt.  581,  as  to  one  surety  and  not  as  to  the  oth- 
56  Am.  Dec.  98.  er,  see  supra,  par.  179. 

19.  Note:  10  A.  S.  R.  647.  1.  Dole  v.  Warren,  32  Me.  94,  62 

20.  Hichbom   v.    Fletcher,   66   Me.  Am.  Dec.  640. 
209,  22  Am.  Rep.  562;  Clapp  v.  Rice, 
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after  forfeiture  and  judgment  on  the  delivery  bond,  pays  the  whole 
amount  of  the  judgment.^ 

187.  Contribution  by  Person  Becoming  Surety  at  Request  of 
Cosurety. — The  eourts  in  several  jurisdictions  have  stated  that  a  surety 
is  not  liable  for  contribution  to  a  cosurety  at  whose  request  the 
former  became  obligated,  the  theory  being  that  in  such  a  case  the 
promise  to  contribute  implied  in  law  is  negatived,'  though  on  a  close 
examination  of  the  cases  supporting  this  proposition  it  appears  that 
ordinarily  there  is  something  more  than  a  mere  request  by  one  surety 
to  another  to  execute  a  note  or  paper  as  cosurety.^  And  one  who 
becomes  surety  at  the  request  of  the  principal,  though  the  request  of 
another  surety  be  coupled  with  it,  is  not  released  from  liability  for 
contribution  to  the  latter  surety.*  Other  well  considered  decisions,  rep- 
resenting what  is  doubtless  the  better  rule,  hold  the  mere  fact  that 
a  surety  on  a  promissory  note  or  other  obligation  becomes  such  at 
the  request  of  a  cosurety  does  not  relieve  him  of  liability  to  the 
latter  for  contribution,  on  default  by  the  principal,  but  that  to  relieve 
him  from  liability  there  must  be  a  contract,  express  or  implied,  for 
immunity.^  And  where  the  signature  is  on  an  express  contract  to 
indemnify,  the  consideration  supports  the  promise  and  discharges 
the  surety  from  the  legal  obligation  otherwise  resting  on  him.'  Also, 
it  has  been  suggested,  if  a  surety  making  the  request  receives  personal 
benefit  from  the  execution  of  the  obligation — as  where  the  money 
raised  thereon  goes  into  his  hands,  or  where  he  has  already  incurred 
a  liability  upon  an  instrument  completed  by  delivery — there  may  be 
a  propriety  in  the  court  treating  the  person  thus  benefited  and  making 
the  request  as  a  principal,  and  the  person  signing  at  such  request  as 
his  surety  only,  and  not  liable  to  contribute  for  his  benefit.®  But 
generally,  it  has  been  said,  the  law  implies  from  all  joint  obligations 
a  prima  facie  liability  to  contribution,  which  may  be  overcome  only 
by  showing  that  one  is  bound  to  protect  the  other,  and  the  mere 
request  by  one  to  another  to  join  him  as  cosurety  would  upon  all 
ordinary  rules  of  construction  mean  that  he  was  to  enter  upon  the 
same  responsibilities  and  become  bound  on  equal  terms.* 

188.  Statute  -of  Limitations  as  Bar  to  Claim  for  Contribution. — 
The  right  of  action  of  one  of  the  sureties  on  a  bond,  note,  or  other 
obligation,  who  has  paid  the  whole  or  more  than  his  proportionate 

2.  Brown    v.    McDonald,    8    Yerg.  Pac.  44, 132  A.  S.  R.  134, 16  Ann.  Cas. 
(Tenn.)  158,  29  Am.  Dec.  112.  854  and  note;  Bagott  v.  Mullen,  32 

3.  Notes:  10  A.  S.  R.  642,  643;  21  Ind.  332,  2  Am.  Rep.  351. 

L.R.A.  251;  16  Ann.  Cas.  857.  Notes:  10  A.  S.  R.  643;  21  L.R.A. 

4.  Bagott  V.  Mullen,  32  Ind.  332,  2  251,  252. 

Am.  Rep.  351.  7.  Note:  10  A.  S.  R.  643. 

Note:  16  Ann.  Cas.  857.  8.  Bagott  v.  Mullen,  32  Ind.  332,  2 

6.  Note :  10  A.  S.  R.  643.  Am.  R^p.  351. 

6.  Chappell  v.  John,  45  Colo.  45,  99       9.  Note :  16  Ann.  Cas.  857. 
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p9Xt  of  the  sum  for  which  all  are  equally  liable,  to  compel  a  cosurety 
to  contribute  his  share  to  the  amount  so  paid,  accrues  at  the  time  of 
payment;  and  under  the  broad  rule  respecting  the  commencement 
of  the  running  of  statutes  of  limitation,  the  statute  begins  to  run 
from  that  time,  and  not  from  the  time  the  debt  for  which  they 
are  liable  becomes  due.*®  The  fact,  therefore,  that  at  the  time  an 
action  for  contribution  is  brought  the  statute  may  have  run  as  between 
the  principal  creditor  and  the  cosurety  is  immaterial.**  And  a 
surety  is  not  relieved  from  his  obligation  to  contribute  by  the  failure 
of  his  cosurety  to  make  payment  until  after  the  statute  of  limitations 
has  run  against  their  joint  obligation,  where  such  obligation  has 
been  kept  alive  as  against  the  latter  by  a  valid  judgment  in  favor 
of  the  obligee.**  The  statute  of  limitations  as  to  the  right  of  action 
of  a  surety  who  makes  partial  payments  on  the  debt,  against  his 
cosurety  for  contribution,  commences  to  run  as  to  such  payments 
from  the  time  he  pays  the  creditor  more  than  his  proportion  of  the 
debt.**  Where  suit  is  instituted  on  the  implied  promise  of  the  cosurety 
to  pay  his  proportionate  part  of  the  debt,  the  period  of  limitation  is 
that  applicable  in  the  case  of  an  implied  assumpsit,  and  not  the  period 
that  applies  to  a  suit  on  the  obligation.** 

189.  Costs  and  Expenses  as  Matter  for  Contribution. — As  a  general 
rule  it  seems  that  the  right  of  contribution  does  not  extend  to  any 
part  of  the  cost  paid  or  the  expense  incurred  by  one  of  two  or  more 
parties  subject  to  a  joint  liability  in  attempting  to  defend  himself 
against  the  claim,  unless  such  cost  or  expense  is  authorized  by  those 
who  are  jointly  liable.  But  this  rule  does  not  apply  where  the  cost 
is  recovered  in  a  judgment  against  all  the  joint  obligors,  as  in  such 
a  case  the  cost  has  become  a  common  burden,  and  each  may  recover 
of  the  others  for  the  payment  of  more  than  his  due  proportion.** 
Accordingly,  if  a  debt  is  not  paid,  and  a  judgment  is  recovered 

10.  Mentzer  v.  Burlingame,  78  Kan.  31  S.  W.  190,  639,  28  L.R.A.  528 ; 
219,  97  Pac.  371,  18  L.R.A.(N.S.)  585  Wolmershausen  v.  GuUick,  [1893]  2 
and  note;  Kelly  v.  Sproul,  153  Mich.  Ch.  514,  62  L.  J.  Ch.  773,  68  L.  T.  N. 
691,  117  N.  W.  327, 15  Ann.  Cas.  1029  S.  753,  12  Eng.  Rul.  Cas.  823. 

and  note;  Hard  v.  Mingle,  206  N.  Y.  12.  Kelly  v.  Sproul,  153  Mich.  691, 

179,  99  N.  E.  542,  42  L.R.A.(N.S.)  117  N.  W.  327, 15  Ann.  Cas.  1029. 

1131  and  note;  Sherrod  v.  Woodard,  13.  Bushnell   v.   Bushnell,  77   Wis. 

15  N.  C.  360,  25  Am.  Dec.  714;  Cocke  435,  46  N.  W.  442,  9  L.R.A.  411. 

V.  Hoffman,  5  Lea    (Tenn.)   105,  40  14.  Stone  v.  Hammell,  83  Cal.  547, 

Am.  Rep.  23 ;  Davies  v.  Humphreys,  23  Pac.  703, 17  A.  S.  R.  272,  8  L.R.A. 

6  M.  &  W.  153,  21  Eng.  Rul.  Cas.  632.  425 ;  Neilson  v.  Fry,  16  Ohio  St.  552, 

Note:  10  A.  S.  R.  647.  91  Am.  Dec.  110;  Faires  v.  Cockerel], 

See  Limitation  op  Actions,  vol.  17,  88  Tex.  428,  31  S.  W.  190,  639,  28 

p.  981.  L.R.A.  528;  Bushnell  v.  Bushnell,  77 

11.  Peaslee  v.  Breed,  10  N.  H.  489,  Wis.  435,  46  N.  W.  442,  9  L.R.A.  411. 
34  Am.  Dec.  178 ;  Martin  v.  Frantz,  Note :  15  Ann.  Cas.  1030. 

127  Pa.  St.  389,  18  Atl.  20,  14  A.  S.      15.  See   Contribution,   voL    6,    p. 
R.  859 ;  Faires  v.  Cockrill,  88  Tex.  428,  1039. 
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against  the  principal  and  his  sureties,  or  against  the  sureties  alone, 
and  one  of  them  pays  it,  he  can  recover  from  his  cosurety  for  liis 
contributive  share,  as  in  such  a  case  the  costs  ceinnot  be  distinguished 
from  the  debt,  and  every  equitable  principle  which  entitles' a  surety 
to  contribution  from  his  cosurety  for  the  one  applies  equally  to 
the  other.**  So,  attorney's  fees  paid  by  a  surety,  which  were  incurred 
with  the  consent  of  his  cosureties  in  making  a  prudent  defense  for 
their  common  benefit,  are  proper  matter  for  contribution,*'  and  one 
surety  who  pays  the  whole  obligation  after  judgment  may  compel 
contribution  from  his  cosurety  for  the  costs,  although  the  latter  was 
not  served  with  process.*®  It  has  been  held,  however,  that  a  surety 
may  justly  submit  to  suit  in  order  to  ascertain  the  extent  of  his 
liability,  and  if  he  does  so  he  is  entitled  to  contribution  for  the  costs 
of  such  suit.**  So  also  it  would  seem  that  as  a  general  rule  a  surety 
is  entitled  to  contribution  for  costs  and  expenses  in  defending  a  suit, 
including  counsel  fees,  if  the  defense  set  up  was  reasonable,  hopeful, 
and  prudent;^  and  unquestionably  a  defense  must  be  so  regarded 
when  it  greatly  reduces  the  claim  made  against  the  surety.*  In  the 
final  analysis,  however,  it  may  be  said  that  suits  against  a  cosurety 
for  costs,  like  many  other  suits  in  equity,  depend  to  a  great  extent 
upon  the  circumsteoices  of  the  particular  case,  and  considerations  of 
right  and  justice,  as  applicable  to  the  facts,  are  the  controlling  prin- 
ciple in  determining  the  results.* 

190.  Interest  as  Matter  for  Contribution. — ^It  would  seem  from  the 
authorities  that  by  the  English  law  interest  was  not  allowed  on  money 
paid  by  one  of  several  joint  sureties.*  The  courts  in  this  country, 
however,  have  adopted  a  more  liberal  course  with  respect  to  interest, 
and  the  general  rule  appears  to  be  that  a  surety  who  has  paid  more 
than  his  share  of  the  debt  is  entitled,  in  an  action  for  contribution 
against  his  cosurety,  to  interest  on  the  amount  recovered  from  the 

16.  Van  Winkle  v.  Johnson,  11  Ore.       19.  Bosley  v.  Taylor,  5  Dana  (Ky.) 
469,  5  Pac.  922,  50  Am.  Rep.  495;   157,  30  Am.  Dec.  677. 

Gross  V.  Davis,  87  Tenn.  226,  11  S.  20.  Carter  v.  Fidelity,  etc.,  Co.,  134 

W.  92, 10  A.  S.  R.  635.  Ala.  369,  32  So.  632,  92  A.  S.  R.  41 ; 

Note:  10  A.  S.  R.  644.  Connolly  v.  Dolan,  22  R.  I.  60,  46  Atl. 

A  surety  in  a  forthcoming  bond  is  36,  84  A.  S.  R.  816 ;  Fletcher  v.  Jack- 
entitled  to  a  decree  for  costs  of  award-  son,  23  Vt.  581,  56  Am.  Dec.  98. 
ing  execution  on  the  bond,  against  the  Note:  10  A.  S.  R.  644. 
principal  in  the  forthcoming  bond,  but  1.  Connolly  v.  Dolan,  22  R.  I.  60, 
not  against  the  principal  in  the  origi-  46  Atl.  36,  84  A.  S.  R.  816;  Wolmer- 
nal  bond,  nor  his  sureties.  Preston  v.  shausen  v.  GuUick,  [1893]  2  Ch.  514, 
Preston,  4  Grat.  (Va.)  88,  47  Am.  Dec.  62  L.  J.  Ch.  773,  68  L.  T.  N.  S.  753, 12 
717.  Eng.  Rul.  Cas.  823. 

17.  Gross  V.  Davis,  87  Tenn.  226, 11  2.  Van  Wiokle  v.  Johnson,  11  Ore, 
8.  W.  92,  10  A.  S.  R.  635.  469,  5  Pac.  922,  50  Am.  Rep.  495. 

18.  Van  Winkle  ▼.  Johnson,  11  Ore.  3.  Aikin  v.  Peay,  5  Strob.  L.  (S.  C.) 
469,  6  Pac.  922,  50  Am.  Rep.  495.  15,  53  Am.  Dec.  684  (discussed). 
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time  of  its  payment  up  to  the  final  judgment  or  decree.^  Interest 
is  allowable,  however,  at  the  legal  rate  only,  although  the  debt  secured 
may  have  borne  a  higher  rate.* 

19L  Judgment  in  Action  by  Obligee  as  Res  Judicata  between  Sure- 
ties.— There  seems  to  be  a  decided  conflict  of  authority  on  the  ques- 
tion whether  a  judgment  in  favor  of  one  or  more  sureties  and  against 
others  in  an  action  by  the  obligee  is  res  judicata  as  between  the  surety 
or  sureties  held  liable  and  those  exonerated  by  such  judgment,  in 
an  action  by  the  former  against  the  latter  for  contribution.  Accord- 
ing to  one  line  of  cases  the  original  judgment  is  not  res  judicata  as 
between  the  sureties,  unless  such  sureties  are  adversely  interested  in 
the  original  action,  and,  it  is  held,  sureties  when  jointly  sued  are 
not  so  adversely  interested.*  The  other,  and  seemingly  the  better, 
rule  is  that  the  judgment  in  the  original  action  is  conclusive  as 
between  all  those  who  were  parties  thereto,  even  though  they  were 
not  in  form  adverse  parties,  and  irrespective  of  the  objection  that  the 
cause  of  action  between  the  obligee  and  the  sureties  is  technically 
different  from  that  between  the  sureties  for  contribution.' 

4 

Right  to  Securities 

192.  Sharing  Benefit  of  Security  Taken  by  Cosurety. — ^It  is  a 
well  settled  principle  of  equity  that  if  one  of  several  cosureties,  after 
becoming  such,  obtains  from  the  principal  a  separate  indemnity  or 
counter  security,  it  inures  to  the  benefit  of  all.*  Thus  a  mortgage 
given  by  the  principal  debtor  as  security  to  one  surety  inures  to  the 

4.  Bosley  v.  Taylor,  5  Dana  (Ky.)  appellate  court.  61  L-B.A.(N.S.)  798 
167,  30  Am.  Dec.  677 ;  Burrows  v.  Mo  note. 

Whann,  1  Desaus.  (S.  C.)  409,  1  Am.  7.  Note:  51  L.R.A.(N.S.)  798  et  seq. 
Dec.  677;  Aikin  v.  Peay,  5  Strob.  L.  8.  White  v.  Banks,  21  Ala.  705,  56 
(S.  C.)  15,  53  Am.  Dec.  684;  Bushnell  Am.  Dec.  283;  Williams  v.  Riehl,  127 
V.  Bushnell,  77  Wis.  435,  46  N.  W.  442,  Cal.  365,  59  Pac.  762,  78  A.  S.  R.  60 ; 
9  L.R.A.  411.  Gibson  v.  Shehan,  5  App.  Cas.  (D.  C.) 

5.  Bushnell  v.  Bushnell,  77  Wis.  435,  391,  28  LJI.A.  400 ;  Osbom  v.  Harris 
46  N.  W.  442,  9  L.R.A.  411.  County,  17  Ga.  123,  63  Am.  Dec.  230 

6.  Central  Banking,  etc.,  Co.  v.  Unit-  and  note ;  Sulphur  Deposit  Bank  v. 
ed  States  Fidelity,  etc.,  Co.,  73  W.  Va.  Peak,  110  Ky.  679,  62  S.  W.  268,  96 
197,  80  S.  E.  121,  51  L.R.A.(N.S.)  797  A.  S.  R.  466;  Labbe  v.  Bernard,  196 
and  note.  Mass.  551,  82  N.  E.  688,  14  L.RJ^. 

The  authorities  in  support  of  this  (N.S.)  467;  Brown  v.  Ray,  18  N.  H. 

proposition,   however,    seem    hard    to  102,  45  Am.  Dec.  361 ;  McDowell  Coun- 

justify,  because  the  sureties,  although  ty  v.  Nichols,  131  N.  C.  501,  42  S.  E. 

codefendants,   are  in   effect  adversely  938,  92  A.  S.  R.  785;  Farmers',  etc., 

interested,   since   exoneration    of   one  Nat.  Bank  v.  Snodgrass,  29  Ore.  395, 

ordinarily  increases  the  liability  of  the  45  Pac.  758,  54  A.  S.  R.  797;  McMa- 

others.     This  would  certainly  be  true  hon  v.  Fawcett,  2  Rand.  (Va.)  514,  14 

where  the  surety  or  sureties  held  liable  Am.  Dec.  796. 

would  have  a  right  to  question  the  ex-       Notes :  15  Am.  Dec.  526 ;  10  A.  S.  £U 

oneration  of  the  other  sureties  in  an  642. 
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benefit  of  all  tKe  sureties.*  The  reason  for  the  general  rule  is  pri- 
marily that,  as  sureties  are  bound  to  observe  good  faith  toward  each 
other,  as  the  principal  is  equally  bound  to  indemnify  all  his  sure- 
ties alike,  and  as  on  him,  as  well  as  to  all  his  means  for  that  pur- 
pose, each  of  them  has  an  equal  and  just  claim,  it  is  unjust  and 
inequitable  that  one  surety,  without  the  consent  of  his  cosureties, 
should  derive  any  exclusive  benefit  from  the  act  of  the  principal  in 
giving  up  what  he  might  and  ought  to  have  applied  for  the  common 
benefit  of  all.^®  Or,  as  it  has  been  otherwise  stated,  "where  one  surety 
stipulates  for  a  separate  indemnity,  such  indemnity  is  reached  by  his 
cosurety,  upon  the  ground,  either  that  it  was  intended  for  the  benefit 
of  all,  or  that  the  taking  of  it  was  a  fraud  upon  the  others.  In  such 
cases  courts  of  equity  convert  him  into  a  trustee,  not  permitting  him 
to  allege  his  own  turpitude  or  selfishness  as  a  protection,  for  they 
enter  into  the  agreement  under  a  belief  of  perfect  equality,  trust- 
ing apparently  to  the  same  laws  of  indemnity,  and  to  the  united 
exertions  of  each  other  to  avoid  harm  severally;  therefore  for  one 
to  take  a  separate  indemnity  is  a  fraud  upon  the  rest,  and  more 
especially  as  it  lessens  the  ability  of  the  principal  to  indemnify  the 
others ;  and  if  taken  w^ithout  such  secrecy,  it  is  presumed  to  be  designed 
for  the  benefit  of  all."  **  It  makes  no  difference  how  a  surety  acquires 
a  fund,  as  security  for  his  liability ;  if  he  has  the  right  to  retain  it, 
he  cannot  claim  the  whole  benefit,  but  must  share  it  with  his  cosure- 
ties.*- Thus,  one  of  several  sureties  on  a  contractor's  bond  cannot, 
by  taking  an  assignment  of  the  rights  under  the  contract  as  secu- 
rity for  money  advanced  by  him  to  the  contractor,  deprive  his  cosure- 
ties of  the  right  to  share  in  the  amount  received  under  the  contract, 
in  case,  upon  the  contractor's  default,  he  finishes  the  work,  and 
attempts  to  compel  them  to  contribute  towards  the  expense.*'  But 
while  a  surety  is  entitled  to  the  benefit  of  any  security  which  his 
cosurety  has,  this  principle  does  not  apply  to  money  received  by 
one  surety  in  satisfaction  of  his  claim  against  the  principal,  after 
the  sum  paid  for  the  principal  has  been  adjusted  between  the  sureties 
by  each  paying  a  proportion  of  the  principal's  debt.**  Similarly,  it 
has  been  ruled,  a  mortgage  given  to  indemnify  one  surety,  after  an 
adjustment  of  the  loss  between  them,  cannot  be  construed  to  be  a 
mortgage  given  to  indemnify  two.**  If  one  of  several  sureties  takes 
security  from  his  principal  for  his  indemnity,  he  is  entitled  in  an 
accounting  with  his  cosureties  for  the  proceeds  of  such  security  to 

9.  Taylor  v.  Morrison,  26  Ala.  728,       12.  Note :  43  Am.  Dec.  564. 

62  Am.  Dec.  747;  Farmers',  etc.,  Nat.       13.  Labbe  v.  Bernard,  196  Mass.  651, 

Baak  v.  Snodgrass,  29  Ore.  395,  45  82  N.  E.  688,  14  L.R.A.(N.S.)  457. 
Pac.  758,  54  A.  S.  R.  797.  14.  Notes:  43  Am.  Dec.  664;  45  Am. 

10.  Note:  43  Am.  Dec.  563,  564.  Dec.  363. 

11.  Moore  v.  Moore,  11  N.  C.  368,       15.  Hall  v.  Cuahman,  16  N.  H.  462, 
15  Am.  Dec.  523.  43  Am.  Dec.  662. 
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be  credited  with  the  expenses  necessarily  incurred  in  its  protection 
and  enforcement.^*  A  surety  taking  from  his  principal  security 
against  loss,  in  accounting  for  the  proceeds  thereof  to  his  cosureties, 
is  not,  however,  entitled  to  deduct  the  amount  of  a  debt  due  to  him 
from  his  principal.*'  If  a  surety,  prior  to  his  contract  of  surety- 
ship, has  taken  a  deed  of  trust  from  his  principal  to  secure  a  debt, 
and  subsequently,  to  indemnify  himself  as  surety,  he  takes  a  second 
deed  of  trust  which  covers  the  same  and  other  land,  his  cosurety  is 
entitled  to  the  benefit  of  the  indemnity  only  to  the  extent  of  one-half 
the  value  of  the  property  not  covered  by  the  first  deed,  the  proceeds 
from  the  sale  of  all  the  property  being  less  than  the  debt  secured 
by  the  first  deed.** 

193.  Circumstances  under  Which  Security  Taken  by  One  Surety 
Does  Not  Inure  to  Benefit  of  All. — ^While  it  is  a  general  principle 
that  sureties  are  entitled  to  the  benefit  of  all  securities  which  have 
been  taken  by  any  one  of  them  to  indemnify  himself  against  the 
principal  debt,**  this  right  may  be  affected  by  circumstances  which 
would  render  the  application  of  this  rule  inequitable,  as  where  one 
of  the  sureties,  before  joining  in  the  bond,  stipulated  for  and  obtained 
security  from  the  principal  debtor  for  his  sole  benefit.*^  On  the 
same  principle,  it  is  clear  that  if  one  surety  should  obtain  indemnity 
for  a  consideration  paid  by  him,  the  other  could  not  claim  the  benefit 
of  such  indemnity  without  paying  his  proportion  of  the  considera- 
tion.* So  also  if  an  offer  of  security  is  made  by  the  principal  upon 
the  condition  that  the  sureties  should  execute  a  release,  the  refusal 
by  one  to  accept  the  terms  offered  would  not  prevent  the  other  from 
acceding  to  the  proposition ;  and  in  such  case,  although  the  surety 
refusing  would  have  the  right  to  demand  that  the  proceeds  of  the 
securities  received  should  be  fairly  devoted  to  the  reduction  of  the 
common  debt,  such  proceeds  could  in  no  other  way  inure  to  his 
benefit;  and  the  payment,  so  far  as  the  right  of  contribution  is  con- 
cerned, would  be  considered  as  made  by  the  paying  surety  out  of 
his  own  funds,  and  if  it  amounted  to  his  proportion  of  the  debt,  it 
would  discharge  him  from  contribution.  The  offer  having  been 
made  to  all,  there  would  be  no  equity  in  allowing  the  party  who 
had  refused  to  accede  to  the  proposition,  and  had  paid  nothing,  to 
share  equally  in  the  indemnity  purchased  under  such  circumstances 

16.  Hoover  v.  Mowrer,  84  la.  43,  50  99  Pac.  44,  132  A.  S.  R-  134,  16  Ann. 
N.  W.  62,  35  A.  S.  R.  293;  Labbe  v.   Cas.  854. 

Bernard,  196  Mass.  551,  82  N.  E.  688,       19.  See  pieceding  paragraph. 

14  L.R.A.(N.S.)  457.  20.  Moore  v.  Moore,  11  N.  C.  358, 

17.  Hoover  v.  Mowrer,  84  la.  43,  50  15  Am.  Dec.  523  and  note.    But 
N.  W.  62,  35  A.  S.  R.  293.  next  succeeding  parag^ph. 

18.  Chappell  v.  John,  45  Colo.  45,       1.  Note:  43  Am.  Dec  56a 
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by  the  other  surety.*  Thus,  the  refusal  by  a  surety  to  accept  a 
fraudulent  deed  of  assignment  by  the  principal  for  the  benefit  of 
his  creditors  deprives  him  of  his  right  of  contribution  against  a 
cosurety  who  has  accepted  the  deed,  when  the  deed  has  been  executed, 
as  to  the  assenting  creditors,  and  the  cosurety  has  received  under  it 
an  account  exceeding  his  contributive  share,  and  has  applied  it  on 
the  debt.*  Also,  there  can  be  no  doubt  that  after  two  persons  have 
become  sureties  for  a  common  principal,  they  may,  by  agreement 
between  themselves,  renounce  their  right  to  take  benefit  from  any 
securities  they  may  respectively  obtain,  and  each  look  out  for  himself 
exclusively  for  an  indemnity  from  the  principal,  or  for  contribution 
from  another  cosurety.*  Of  course,  where  collateral  or  securities 
are  placed  by  the  principal  in  the  hands  of  one  of  several  sureties 
who  are  separately  bound  and  not  cosureties  to  indemnify  it  against 
any  loss  it  might  incur  by  reason  of  its  obligation  on  its  bond,  none 
of  tiie  other  sureties  in  the  event  of  the  default  of  the  principal  is 
entitled  to  any  part  of  such  collateral  or  securities  to  indemnify 
it  against  a  loss  incurred  on  account  of  its  bond.* 

194.  Stipulation  by  Surety  for  Separate  Indemnity. — While  it  is 
generally  recognized  that  the  procuring  of  indemnity  by  one  of 
several  cosureties  is  and  ought  to  be  for  the  common  benefit,*  it  has 
been  held  that  this  equitable  doctrine  does  not  extend  so  far  as  to. 
reach  the  matter  of  indemnity  stipulated  for  before  the  relation  of 
cosurety  exists,  but  that  until  that  relation  is  brought  about,  the 
sureties  have  each  the  right  to  look  out  for  his  own  separate  indem- 
nity.' Hence  the  rule  frequently  announced  that  a  person  who  is 
about  to  become  a  surety  with  others  may  fairly  stipulate  with  the 
principal,  even  without  the  knowledge  of  the  other  sureties,  for  a 
separate  indemnity  for  his  benefit  alone,  and  in  case  he  does  so, 
his  cosureties  are  entitled  to  the  surplus  only  after  his  exoneration.* 
On  the  other  hand  it  has  been  held  that  the  rule  of  law  that  secu- 
rities obtained  by  one  surety  inure  to  the  benefit  of  all  is  not  limited 
in  its  application  to  cases  where  the  securities  have  been  obtained 
after  all  the  sureties  have  become  liable,  but  that  it  extends  to  all 
cases  where  a  surety  attempts,  by  fraud  or  unfair  dealings,  to 
obtain  advantage  over  his  cosurety,  and,  it  is  said,  as  by  the  contract 

2.  White  v.  Banks,  21  Ala.  705,  66  N.  E.  719,  Ann.  Cas.  1916A  1194  and 
Am.  Dec.  283.  note. 

Note:  43  Am.  Dec.  563.  6.  .See  supra,  par.  192. 

3.  White  V.  Banks,  21  Ala.  705,  56  7.  McDowell  County  v.  Nichols,  131 
Am.  Dec.  283.  N.  C.  501,  42  S.  E.  938,  92  A.  S.  R. 

4.  McDowell  County  v.  Nichols,  131  785.    See  preceding  paragraph. 

N.  C.  601,  42  S.  E.  938,  92  A.  S.  R.       8.  Moore  v.  Moore,  11  N.  C.  358,  15 

785.  Am.    Dec.   523    and    note;    McDowell 

5.  Assets  Realization  Co.  v.  Amer-  County  v.  Nichols,  131  N.  C.  601,  42 
ican  Bonding  Co.,  88  Ohio  St  216, 102  S.  E.  938,  92  A.  S.  R.  785. 
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of  sureties  they  become  severally  bound  for  the  debt  of  the  principal 
subject  to  the  equitable  rule  that  each  should  contribute  equally  in 
case  they  are  called  on  to  pay  the  debt/  it  would  be  unfair  and  inequi- 
table to  permit  the  principal  by  indemnifying  one  of  the  sureties 
to  relieve  him  of  the  burden  of  the  suretyship  which  the  other  9r 
others  still  carried.  Hence,  the  rule  that  when  several  sureties  become 
bound  by  the  same  instrument,  one  cannot  arrange  with  the  prin- 
cipal for  indemnity  for  himself  without  the  knowledge  and  assent  of 
the  others.*  This  rule,  of  course,  does  not  prevent  sureties  who  do 
not  become  bound  at  the  same  time  or  by  the  same  contract,  as  when 
additional  or  further  security  is  demanded,  and  another  surety  becomes 
bound  in  response  to  such  demand,  from  stipulating  for  indemnity ; 
for  by  so  doing  they  do  not  prejudice  the  pnor  or  subsequent  surety, 
whose  burden  is  not  affectod  by  the  indemnity,  €md  who,  as  he  did 
not  become  bound  by  the  same  contract  with  the  other  surety,  can- 
not claim  equality  with  him.^® 

195.  Application  of  Securities. — ^A  surety  receiving  indemnity 
against  a  particular  debt  cannot  ordinarily  apply  the  fund  arising 
from  it  to  any  other  debt,  to  the  prejudice  of  his  cosurety.**  But 
if  one  is  a  creditor  as  well  as  a  surety,  and  takes  a  security  for  his 
own  indemnity  generally,  he  is  entitled  to  apply  it  first  to  his  own 
debt,  and  his  cosureties  are  only  entitled  to  share  the  benefit  of  any 
surplus  then  remaining.**  The  right  of  a  surety  to  the  benefit  of 
security  taken  by  his  cosurety  attaches,  however,  when  it  was  taken, 
and  is  not  divested  by  a  subsequent  purchase  of  demands  against 
the  principal,  unless  it  was  part  of  the  agreement  at  the  time  when 
the  security  was  taken  that  such  cosurety  should  purchase  such 
demands,  the  security  being  taken  for  them  also.**  Also,  if  the 
principal  be  in  failing  circumstances,  and  one  surety  receives  prop- 
erty from  him,  which  he  gives  the  cosurety  to  understand  is  secu- 
rity for  their  joint  liability,  who  relies  on  the  assurance,  he  will 
be  responsible  for  the  same  to  the  cosurety,  and  is  not  at  liberty, 
even  with  the  assent  of  the  principal,  to  apply  it  to  a  separate  lia- 
bility.** Where  a  surety  takes  security  to  indemnify  him  gener- 
ally against  loss  on  several  demands  on  which  he  is  surety  with  differ- 
ent cosureties,  it  should  be  apportioned  among  all  the  demands  pro 
rata.*^     It  has  been  held,  however,  that  where  several  persons  are 

9.  Hoover  v.  Mowrer,  84  la.  43,  50       12.  Brown  v.  Ray,  18  N.  H.  102,  45 
N.  W.  62,  35  A.  S.  R.  293.  Am.  Dec.  361. 

10.  Hampton  v.  Phipps,  108  U.  S.       Note :  43  Am.  Dec.  564,  565. 

260,  2  S.  Ct.  622,  27  U.  S.   (L.  ed.)       13.  Brown  v.  Ray,  18  N.  H.  102,  45 

719;  Hoover  v.  Mowrer,  84  la.  43,  50  Am.  Dec.  361. 

N.  W.  62,  35  A.  S.  R.  293.    See  supra,       14.  Note :  43  Am.  Dec.  564. 

par.  168.  15.  Brown  v.  Ray,  18  N.  H.  102,  46 

11.  Notes:  43  Am.  Dec.  564;  10  A.  Am.  Dec.  361. 

S.  R.  642.    See  supra,  par.  192.  Note :  43  Am.  Dec.  564. 
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sureties  of  the  same  principal,  from  whom  one  of  them  receives  a 
mortgage  to  indemnify  him  against  his  liability  on  the  obligations 
for  which  he  was  then  a  surety  and  against  such  liability  as  may 
accrue  on  his  obligations  thereafter  executed  as  surety,  and  he  and 
other  persons  subsequently  become  sureties  for  the  principal,  the 
mortgage  inures  to  the  benefit  of  the  original  sureties  whose  equities 
are  prior  in  point  of  time  and  are  necessarily  superior  to  the  equities 
of  persons  who  became  sureties  after  the  mortgage  was  made.^* 

196.  Loss  of  Security. — Since  the  right  of  contribution  results 
from  natural  equity,  whenever  the  equity  upon  which  the  right  is 
based  is  rebutted,  it  cannot  be  enforced.*'  Thus,  a  surety  who  has 
obtained  security  from  his  principal  debtor  must  be  regarded  as  a 
trustee  for  the  other,  and  is  bound  to  the  exercise  of  the  duties  which 
attach  to  that  relation.*®  If,  therefore,  he  abandons  or  gives  up  such 
security  without  the  consent  of  his  cosurety  and  without  cause,  he 
loses  his  right  to  obtain  contribution  from  him,  at  least  to  the  extent 
of  the  security  so  surrendered.**  Likewise,  if  by  the  negligence  of 
one  surety  any  security  which  he  holds  has  depreciated  or  been  lost, 
he  will  be  chargeable  with  the  amount  of  such  security  to  his  ctveure- 
ties  in  an  adjustment  of  their  proportion  of  the  debt.*®  But  a  surety 
who  receives  securities  as  an  indemnity  to  all  is  not  liable  if  he 
manages  them  with  prudence  and  in  good  faith.  Therefore,  if  he 
exchanges  them  for  others,  although  without  the  knowledge  of  his 
cosureties,  but  in  good  faith,  he  does  not  thereby  discharge  the  latter 
from  contribution.* 

VIII.  Surety  Companies 

197.  In  General. — A  surety  company  is  a  corporation  whose  powers 
are  defined  by  its  charter  and  the  laws  governing  its  incorporation, 
and  so  vary  somewhat  in  the  different  jurisdictions,  but  which  is 
generally  authorized  by  its  charter  to  guarantee  the  performance  of 
contracts  other  than  insurance  policies  and  to  execute  or  guaremtee 
bonds  and  undertakings  required  or  permitted  in  all  actions  or  pro- 
ceedings or  by  law  required.*  In  some  jurisdictions  statutes  exist 
whereby  a  surety  company  is  authorized  to  become  sole  surety  on  a 

16.  Farmers',  etc.,  Nat.  Bank  v.  2.  People  v.  Metropolitan  Surety 
Snod^rass,  29  Ore.  395,  45  Pae.  758,  Co.,  205  N.  Y.  135,  98  N.  E.  412,  Ann. 
64A.  S.  R.  797.  Cas.   1913D    1180;    Tarboro   Bank   v. 

17.  See  suprfe,  par.  185,  193.  Fidelity,  etc.,  Co.,  126  N.  C.  320,  35 

18.  Page  V.  Harper,  73  Kan.  229,  84  S.  E.  588,  128  N.  C.  366,  38  S.  E.  908, 
Pac.  1024,  117  A.  S.  R.  465.  83  A.  S.  R.  682.    See  also  Kansas  City 

19.  Tavlor  v.  Morrison,  26  Ala.  728,  First  Nat.  Bank  v.  Guardian  Trust  Co., 
62  Am.  Dec.  747.  187  Mo.  494,  86  S.  W.  109,  70  L.R.A. 

Note:  10  A.  S.  R.  642.  79,  for  an  example  of  a  very  broad 

20.  Note:  43  Am.  Dec.  564.  delegation  of  powers. 
1.  Note :  10  A.  S.  R.  642. 
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bond  or  undertaking  in  all  cases  where  by  law  two  or  more  sureties 
are  ordinarily  required.'  Such  a  statute,  it  has  been  held,  does  not 
conflict  with  a  constitutional  provision  forbidding  the  passage  of 
local  or  special  laws,  and  moreover  the  cases  seem  to  be  practically 
unanimous  to  the  effect  that  such  an  act  is  not  invalid  as  granting 
a  special  or  exclusive  privilege.*  Nor,  it  seems,  is  a  constitutional 
provision  against  granting  to  any  corporation  any  special  or  exclu- 
sive  privilege  infringed  by  an  act  allowing  trustees,  etc.,  to  charge 
the  estate  a  reasonable  sum  which  they  may  have  paid  "to  a  com- 
pany" authorized  by  law  to  do  so,  for  becoming  surety  on  their  bonds, 
although  such  a  statute  gives  no  lien  in  favor  of  the  company  in 
the  absence  of  an  express  provision  to  that  effect*  A  court  may,  how- 
ever, in  its  discretion  refuse  to  accept  a  bond  on  which  a  corporation 
is  sole  surety  where  it  does  not  possess  sufficient  information  as  to  the 
actual  state  of  the  company's  business  to  determine  as  to  its  sufficiency, 
under  a  statute  providing  for  the  justification  of  such  companies  as 
is  required  of  other  sureties,  and  that  a  company  shall  not  be  accepted 
whenever  its  liabilities  exceed  its  assets.*  While,  as  a  rule,  statutes 
enabling  surety  companies  to  become  sureties  on  any  bonds  required 
by  law  are  valid  and  should  be  liberally  construed,  although  the  pur- 
pose thereof  is  to  encourage  the  substitution  of  corporate  for  individual 
bonds,'  it  has  been  held  that  a  statutory  enactment  requiring  that 
bonds  for  the  faithful  performance  of  official  or  fiduciary  duties  shall, 
with  certain  exceptions,  be  executed  by* surety  companies,  exclusively, 
instead  of  individuals,  is  violative  of  a  constitutional  provision  guaran- 
teeing liberty  to  contract  and  declaring  that  government  is  instituted 
for  the  equal  protection  and  benefit  of  the  people.® 

198.  Foreign  Surety  Companies. — ^As  a  rule  corporations  of  other 
states  organized  for  the  purpose  of  transacting  business  as  surety  on 
the  obligations  of  persons  or  corporations  are  authorized  by  statute  to 
transact  such  business  within  a  state  upon  compliance  with  certain 
specified  conditions,  which  naturally  vary  in  the  different  juris- 
dictions.*  Also,  generally  speaking,  with  respect  to  foreign  surety 
companies,  the  maxim   "omnia  rite  acta  praesumuntur"  is  appli- 

3.  Note:  48  L.R.A.  688.  Atl.  127,  48  L.R.A.  587  and  note. 
In   some   cases   security   companies       6.  Note:  48  L.R.A.  691. 

incorporated  under  the  laws  of  the  state  7.  Note :  2  Ann.  Cas.  488. 

are  allowed  to  become  one  of  the  sure-  8.  State  v.  Robins,  71  Ohio  St.  273, 

ties  or  the  only  surety  on  ofl&cial  bonds  73  N.  E.  470,  2  Ann.  Cas.  485  and  note, 

of  state  or  county  officers,  as  the  sol-  69  L.R.A.  427. 

vency  of  the  companv  may  warrant.  9.  Fidelity,  etc.,  Co.  v.  Butler,  130 

Fidelity,  etc.,  Co.  v.  Butler,  130  Ga.  Ga.  225,  60  S.  E.  861, 16  L.R.A.(N.S.) 

225,  60   S.   E.  851,  16  L.R.A.(N.S.)  994  (requirement  of  deposit  in  bonds). 

994.  Note :  48  L.R.A.  592,  593. 

4.  Notes :  48  L.R.A.  588 ;  2  Ann.  Cas.  See    generally,    Foreign    Cobpora* 
488.  TiONS,  vol.  12,  p.  L 

5.  In  re  Clark,  195  Pa.  St.  520,  46 
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cable.  Noncompliance  with  the  laws  of  the  state  will  not  be  presumed, 
but  if  it  exists,  must  be  set  up  in  defense.*®  A  surety  company  does 
not,  by  conforming  to  certain  statutory  provisions  enabling  it  to  be 
accepted  as  surety  on  bonds  required  by  the  United  States,  and  by 
becoming  surety  thereon,  act  as  a  federal  instrumentality  so  as  to  be 
exempt  from  a  state  tax  on  the  premiums  received,  exacted  from 
foreign  corporations  for  the  privilege  of  doing  business  within  the 
state.**  The  justification  of  a  foreign  surety  company  as  surety 
on  proposed  bonds  will  be  deemed  sufficient,  as  against  an  objection 
which  presents  no  facts  sufficient  to  overcome  the  presumption  of 
its  solvency,  where  it  appears  that  such  company  has  been  duly 
authorized  to  transact  the  business  of  fidelity  and  guaranty  insur- 
ance within  the  state,  and  has  been  found  solvent  on  an  examination 
pursuant  to  statute,  and  has  subsequently  filed  a  sworn  statement 
showing  its  continued  solvency.*^  It  has  been  held  that  a  statute 
providing  that  any  foreign  surety  company  complying  with  certain 
requirements  shall  be  accepted  as  sole  surety  on  any  bond  required 
or  permitted  by  law  is  unconstitutional  in  so  far  as  it  purports  to 
control  the  discretion  of  the  court  in  accepting  or  rejecting  any 
given  company  as  surety,  as  it  is  essentially  a  judicial  function  to 
determine  whether  the  security  offered  is  good  and  sufficient.^* 

199.  Liability  Generally;  Rights  of  Creditors. — ^The  authority  of 
the  persons  who  signed  a  bond  for  a  surety  company  cannot  be  ques- 
tioned where  the  evidence  establishes  not  only  that  the  company, 
with  knowledge  of  the  bond,  did  not  repudiate  their  authority  but 
that  it  received  the  premium  owing  to  it  by  reason  of  being  the  surety 
on  such  bond.**  Where  the  undertaking  of  a  surety  company  is  to 
pay  the  amount  of  any  judgment  which  may  be  recovered  in  an 
action,  the  surety  company  is  tmder  no  obligation  to  pay  and  there 
is  no  debt  to  be  paid  until  the  contingent  liability  has  matured  by 
a  judgment  into  an  absolute  liability.**  If  when  that  time  arrives 
the  surety  company  has  been  dissolved  and  a  permanent  receiver 
appointed,  such  a  claim  cannot  be  proved  against  the  assets  in  his 
hands,  on  the  theory  that  individual  claims  must  give  way  to  the 
greater  claims  of  the  masses  and  to  a  wise  public  policy  which  demands 
an  early  distribution  of  the  assets.**  In  such  a  case,  however,  the 
right  of  the  claimant  to  any  security  held  by  the  surety  company  as 
collateral  to  its  undertaking,  or  its  right  to  share  in  the  surplus,  if 

10.  New  York  Fidelity,  etc.,  Co.  v.  14.  Eichom  v.  New  Orleans,  etc.,  R., 
Eickhoff,  63  Minn.  170,  65  N.  W.  351,  etc.,  Co.,  114  La.  712,  38  So.  526,  3 
66  A.  S.  R.  464,  30  L.R.A.  586.  Ann.  Cas.  98. 

11.  Maryland  Tidelity,  etc.,  Co.  v.  15.  People  v.  Metropolitan  Surety 
Pennsylvania,  240  U.  S.  319,  36  S.  Ct.  Co.,  205  N.  Y.  135,  98  N.  E.  412,  Ann. 
298,  60  U.  S.  (L.  ed.)  664.  Cas.  1913D  1180. 

12.  Note:  48  L.RJL.  592.  16.  See  RECBiVEfts. 

13.  Note :  2  Ann.  Cas.  487. 
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any,  after  payment  of  the  provable  debts  at  the  date  of  dissolution, 
or  its  right  to  pursue  the  corporation  if  it  should  resume  business,  is 
in  no  way  prejudiced.^'  Moreover,  it  has  been  held  that  funds  depos- 
ited by  a  surety  company  with  the  state  treasurer  to  secure  its  con- 
tracts, under  a  statute  providing  that  they  shall  be  held  in  trust  by  the 
treasurer  for  contract  holders,  subject  to  sale  by  him  and  application 
of  the  proceeds  only  on  the  order  of  a  court  of  competent  jurisdic- 
tion, will  not  be  required  to  be  turned  over  to  a  receiver  appointed 
to  liquidate  the  affairs  of  the  company,  which  remains  solvent.** 
Under  a  statute  allowing  a  surety  company  to  be  released  from  its 
liability  on  a  bond  on  the  same  terms  as  an  individual,  such  a  com- 
pany can  release  itself  from  liability  only  by  getting  off  the  bond 
whenever  an  individual  could  do  so;  it  cannot  remain  on  the  bond 
and  limit  its  liability  by  such  unreasonable  restrictions  as  would 
practically  amount  to  a  release  by  tending  to  defeat  a  recovery.** 
200.  Measure  of  Liability. — ^The  law  of  suretyship  has  undergone 
a  considerable  change  in  late  years.  The  day  of  personal  surety- 
ship is  fast  slipping  away,  and  in  its  stead  comes  the  corporate  surety 
for  profit.  Formerly,  a  surety  was  an  individual,  or  collection  of 
individuals,  actuated  by  beneficent  motives  to  carry  the  burden  of 
suretyship,  receiving  no  profit  or  benefit,  and,  in  consequence  thereof, 
the  law  dealt  tenderly  with  him  or  them.  But,  in  this  day  and  age 
of  corporate  sureties,  the  burden  is  lightened  by  the  payment  of 
adequate  premiums,  and  their  final  liabilities  are  ofttimes  secured  by 
counter  indemnity.  As  a  result  of  this  new  condition  of  afifairs  the 
trend  of  all  modern  decisions,  federal  and  state,  in  the  construction 
of  the  law  appertaining  to  sureties  is  to  distinguish  between  individual 
and  corporate  suretyship,  where  the  latter  is  an  undertaking  for  money 
consideration  by  a  company  chartered  for  the  conduct  of  such  busi- 
ness. In  the  one  case,  the  rule  of  strictissimi  juris  prevails,  as  it 
always  has,  that  is,  the  contract  of  an  individual  surety,  or  a  "volun- 
tary surety"  as  he  is  spoken  of  in  some  cases,  will  be  strictly  con- 
strued and  all  doubts  and  technicalities  resolved  in  favor  of  the  surety, 
such  person  being  regarded  as  a  favorite  of  the  law.*^  But  in  the 
other  case,  because  it  is  essentially  an  insurance  against  risk,  under- 
written for  a  money  consideration  by  a  corporation  adopting  such 
business  for  its  own  profit,  the  contract  will  be  construed  most  strongly 
against  the  surety  and  in  favor  of  the  indemnity  which  the  obligee 
has  reasonable  grounds  to  expect.*    And,  in  general,  as  the  contracts 

• 

17.  People  V.  Metropolitan  Surety  Co.,  126  N.  C.  320,  35  S.  E.  588,  128 
Co.,  205  N.  Y.  135,  98  N.  B.  412,  Ann.  N.  C.  366,  38  S.  E.  908,  83  A.  S.  R. 
Cas.  1913D  1180.  682.    As  to  the  measure  of  a  surety 

18.  Vandiver  v.  Poe,  119  Md.  348,  company's     liability     generally,     see 
87  Atl.  410,  Ann.  Cas.  1914D  435  and  three  next  succeeding  paragraphs, 
note,  46  L.R.A.(N.S.)  187  and  note.  20.  See  supra,  par.  28. 

19.  Tarboro  Bank  v.  Fidelity,  etc.,  1.  American   Surety   Co.  v.   Pauly, 
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of  surety  companies  are  essentially  contracts  of  indemnity,  the  courts 
ordinarily  apply  to  them  by  analogy  the  rules  of  construction  appli- 
cable to  contracts  of  insurance.^  Hence,  in  an  action  on  a  bond 
written  by  a  surety  company,  if  the  bond  is  fairly  open  to  two 
constructions,  one  of  which  will  uphold  and  the  other  defeat  the 
claim  of  the  insured,  that  which  is  most  favorable  to  the  insured 
will  be  adopted.'  Moreover,  the  courts  generally  hold  that  such  a 
company  can  be  relieved  from  its  obhgation  for  suretyship  only  where 
a  departure  from  the  contract  is  shown  to  be  a  material  variance,* 

170  U.  S.  133,  18  S.  Ct.  552,  42  U.  S.  E.  908,  83  A.  S.  R.  682;  Cowles  v. 
(L.  ed.)  977;  United  States  Fidelity,  United  States  Fidelity,  etc.,  Co.,  32 
etc.,  Co.  V.  United  States,  191  U.  S.  Wash.  120,  72  Pac.  1032,  98  A.  S.  R. 
416,  24  S.  Ct.  142,  48  U.  S.  (L.  ed.)  838  and  note. 
242;  United  States  v.  American  Sure-  Note:  Ann.  Cas.  1912B  1088. 
ty  Co.,  200  U.  S.  197,  26  S.  Ct.  168,  Compare  Knight,  etc.,  Co.  v.  Castle, 
50  U.  S.  (L.  ed.)  437;  United  States  172  Ind.  97,  87  N.  E.  976,  27  L.R.A. 
V.  Bayly,  39  App.  Cas.  (D.  C.)  105,  (N.S.)  573,  wherein  it  is  said:  "In 
41  L.R.A.(N.S.)  422;  Clark  County  some  cases  the  strict  construction  in 
School  Dist.  No.  1  v.  McCurley,  92  favor  of  private  sureties  is  not  applied, 
Kan.  53,  142  Pac.  1077,  Ann.  Cas.  but  the  more  liberal  rule  of  interpre- 
1916B  238  and  note ;  Standard  Asphalt  tation  as  applied  with  respect  to  in- 
etc,  Co.  V.  Texas  Bldg.  Co.,  99  Kan.  surance  contracts  is  adopted.  We  think 
567,  162  Pac.  299,  L.R.A.1917C  490;  there  is  a  middle  ground,  which  may 
Champion  Ice  Mfg.,  etc.,  Co.  v.  Amer-  be  occupied  with  justice  to  all  persons, 
ican  Bonding,  etc.,  Co.,  115  Ky.  863,  In  construing  the  contract  it  is  not  un- 
75  S-  W.  197,  103  A.  S.  R.  356;  Vic-  reasonable  to  construe  it  in  the  light 
toria  Lumber  Co.  v.  Wells,  139  La.  500,  of  its  preparation  by  the  obligor,  with 
71  So.  781,  L.R.A.1916E  1110;  Tar-  the  safeguards  in  its  favor,  and  to  con- 
boro  Bank  v.  Fidelity,  etc.,  Co.,  126  strue  ambiguous  language  against  it, 
N.  C.  320,  35  S.  E.  588,  128  N.  C.  366,  following  the  rules  applied  as  to  in- 
38  S.  E.  908,  83  A.  S.  R.  682;  Cowles  surance  contracts,  having  in  view  also 
V.  United  States  Fidelity,  etc.,  Co.,  32  the  rights,  duties,  responsibilities,  and 
Wash.  120,  72  Pac.  1032,  98  A.  S.  R.  functions  which  belong  to  the  relation 
838  ami  note.  of  suretyship,  and  stipulations  which 

Note:    Ann  Cas.  1912B,  1087.  are  fairly  entered  into,  either  by  the 

2.  Empire  State  Surety  Co.  v.  Lin-  compensated  or  gratuitous  surety, 
denmeier,  54  Colo.  497,  i31  Pac.  437,  should  be  as  much  for  the  benefit  of 
Ann.  Cas.  1914C  1189;  American  one  as  the  other." 
Surety  Co.  v.  Pangbum,  182  Ind.  116,  3.  American  Surety  Co.  v.  Pauly, 
105  N.'E.  769,  Ann.  Cas.  1916E  1126  170  U.  S.  133,  18  S.  Ct.  552,  42  U.  S. 
and  note ;  Van  Buren  County  V.  Amer-  (L.  ed.)  977;  State  v.  Blanchard 
ican  Surety  Co.,  137  la.  490,  115  N.  Constr.  Co.,  91  Kan.  74,  136  Pac.  905, 
W.  24, 126  A.  S.  R.  290;  Chicago  Lum-  Ann.  Cas.  1915C  192;  Hormel  v.  Amer- 
ber  Co.  v.  Doucrlas,  89  Kan.  308,  131  ican  Bonding  Co.,  112  Minn.  288,  128 
Pac.  563,44L.R.A.(N.S.)  843;  Hormel  N.  W.  12,  33  L.R.A.(N.S.)  513  and 
V.  American  Bonding  Co.,  112  Minn.  note. 

288,  128  N.  W.  12,  33  L.R.A.(N.S.)  4.  Philadelphia  v.  Maryland  Fideli- 
513  and  note;  People  v.  Metropolitan  ty,  etc.,  Co.,  231  Pa.  St.  208,  80  Atl. 
Surety  Co.,  205  N.  Y.  135,  98  N.  E.  62,  Ann.  Cas.  1912B  1085  and  note; 
412,  Ann.  Cas.  191 3D  1180;  Tarboro  Brown  v.  Title  Guaranty,  etc.,  Co.,  232 
Bank  v.  Fidelity,  etc.,  Co.,  126  N.  C.  Pa.  St.  337,  81  Atl.  410,  38  L.R.A, 
320,  35  S.  E.  588, 128  N.  C.  366,  38  S.   (N.S.)  698. 
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or,  as  it  has  been  otherwise  expressively  stated,  the  modern  day  surety 
company  must  show  some  injury  done  before  it  can  be  absolved 
from  the  contracts  which  it  clamors  to  execute.*  For,  it  has  been 
said,  to  allow  such  companies  to  collect  and  retain  premiums  for 
their  services,  graded  according  to  the  nature  and  extent  of  the  risk, 
and  then  to  repudiate  their  obligations  on  slight  pretexts  that  have 
no  relation  to  the  risk,  would  be  most  unjust  and  immoral  and  would 
be  a  perversion  of  the  wise  and  just  rules  designed  for  the  protection 
of  voluntary  sureties.^  It  has  been  held,  however,  that  the  plain 
stipulations  of  the  undertaking  of  a  surety  company  which  is  paid 
for  undertaking  the  risk  will  be  enforced  in  its  favor  the  same  as 
those  of  a  gratuitous  surety.'  There  have  also  been  several  cases  in 
which  surety  companies,  acting,  of  course,  for  a  stipulated  compensa- 
tion, have  gone  upon  the  bonds  of  individuals  or  public  officers,  and 
the  courts  have  stated  with  approval  the  rule  of  construction  relat- 
ing to  ordinary  sureties,  and  have  not  attempted  to  distinguish  between 
those  entered  into  gratuitously  and  those  entered  into  for  a  valuable 
consideration.® 

201.  Limitations  on  Rule  Construing  Contract  Most  Strongly 
against  Surety  Company. — ^While  a  surety  company  engaged  in  a 
business  for  hire  must  be  held  to  a  stricter  accountability  for  its 
own  acts  and  conduct  than  would  a  surety  who,  without  consideration, 
assumed  a  similar  obligation,*  the  obligee  in  the  bond  will  not  be 
permitted  to  enhance  his  damages  or  commit  acts  in  violation  of  the 
contract  which  would  tend  directly  to  prejudice  the  surety.  Nor,  it 
has  been  said,  is  the  obligation  of  the  bond  in  such  a  case  to  be 
extended  beyond  the  letter  of  the  bond,*^  and  if  a  bond  is  fairly  open 
to  two  constructions,  one  of  which  will  uphold  and  the  other  defeat 
the  claim  of  the  insured,  that  which  is  most  favorable  to  the  insured 
will  be  adopted.**  Where  there  is  no  ambiguity,  the  plain  intention 
of  the  parties  cannot  be  disregarded  or  nullified  by  construction.** 

5.  Bross  V.  McNichoIas,  66  Ore.  42,  by  themselves.    Ann.  Gas.  1912B  1087 
133  Pac.  782,  Ami.  Gas.  1915B  1272.  note. 

6.  The  very  reason  for  the  existence  7.  Knight,  etc.,  Co.  v.  Castle,  172 
of  this  kind  of  corporations,  and  the  Ind.  97,  87  N,  E.  976,  27  L.R.A,(N.S.) 
strongest  argument  put  forward  by  573.  See  next  succeeding  paragpraph. 
them  for  patronage,  is  that  the  em-  8.  Lonergan  v.  San  Antonio  Loan, 
barrassment  and  hardship  growing  out  etc.,  Co.,  101  Tex.  63,  104  S.  W.  1061, 
of  individual  suretyship  that  give  ap-  106  S.  W.  876,  130  A.  S.  R.  803,  22 
plication  for  this  rule  are  by  them  taken  L.R . A .  ( N. S. )  364. 

away;  that  it  is  their  business  to  take  Note:  98  A.  S.  R.  846. 

risks  and  expect  losses.    If,  with  their  9.  See  preceding  paragraph, 

superior    means    and    facilities,    they  10.  Note:  Ann.  Cas.  1912B  1088. 

were  to  be  permitted  to  take  the  risks,  11.  See  preceding  paragraph, 

but  avoid  the  losses,  by  the  rule  of  stric-  12.  Guarantee    Co.    v.     Mechanics' 

tissimi  juris  the  courts  would  be  con-  Sav.  Bank,  etc.,  Co.,  183  U.  S.  402,  22 

Btantly  engaged  in  hearing  their  tech-  S.   Gt.  124,  46  XT.  S.    (L.  ed.)    253; 

nical  objections  to  contracts  prepared  Knight,  etc.,  Go.  v.  Castle,  172  Ind. 
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It  has  been  held,  however,  that  the  execution  and  delivery  by  a 
surety  company  of  a  bond  waives  the  failure  of  the  principal  to 
sign,  despite  a  provision  in  the  bond  that  it  shall  not  be  construed 
as  entered  into  by  the  surety  until  it  is  executed  in  due  form  by 
the  principal.^* 

202.  Application  of  Rule  Construing  Contract  Most  Strongly  against 
Surety  Company. — In  accordance  with  the  rule  that  a  surety  com- 
pany can  be  relieved  from  its  obligation  for  suretyship  only  where 
a  departure  from  the  contract  is  shown  to  be  a  material  variance  ** 
it  has  been  held  that  a  surety  for  hire  will  not  be  relieved  of  his 
contract  by  an  extension  of  time  to  the  principal  and  that  there  will 
be  no  presumption  that  such  surety  was  injured  by  an  extension  of 
time  unless  such  injury  is  alleged  and  proved.**  Likewise,  it  has  been 
held  that  while  in  a  sense  immaterial  alterations  in  a  building  con- 
tract without  the  consent  of  an  individual  surety  will  discharge  him 
although  the  risk  as  to  him  is  neither  increased  nor  decreased,  yet 
where  the  surety  is  one  engaged  in  such  business  for  hire  it  will 
not  be  discharged.**  Thus,  where  a  building  contract  provides  that 
no  alterations  shall  be  made  except  on  a  written  order  of  the  archi- 
tects, and  that,  when  so  .made,  the  value  of  the  work  added  or  omit- 
ted shall  be  computed  by  the  architects  and  the  amount  added  to  or 
deducted  from  the  price,  a  waiver  of  the  requirement  of  a  written 
order  by  the  contractor  does  not  relieve  a  compensated  surety  from 
liability.*^  Similarly,  such  a  company  is  not  relieved  of  all  lia- 
bility upon  a  bond  given  by  it  to  secure  the  performance  of  a  build- 
er's contract  by  reason  of  the  failure  of  the  obligee  to  give  notice, 
according  to  the  terms  of  the  bond,  of  a  fjdlure  of  the  builder  to 
complete  the  building  within  the  time  specified,  where  such  failure 
resulted  in  no  actual  loss  or  prejudice  to  the  bonding  company,  not- 
withstanding the  bond  provides  that  no  liability  shall  attach  to  the 
company,  unless  such  notice  be  given  within  a  certain  time  after  the 
default.*^    A  surety  company  undertaking  for  hire  to  see  that  the 

97,  87  N.  E.  976,  27  L.R.A.(N.S.)  573;  ity,  etc.,  Co.,  231  Pa.  St.  208,  80  Atl. 

Young  Men's  Christian  Ass'n  v.  Ritter,  62,  Ann.  Cas.  1912B  1085  and  note. 

90   Kan.   332,  133    Pac.   894,   L.R.A.  16.  Victoria  Lumber  Co.  v.  Wells, 

1915C  170 ;  State  ▼.  Blanchard  Constr.  139  La.  500,  71  So.  781,  L.R.A.1916E 

Co.,  91  Kan.  74,  136  Pac.  905,  Ann.  1110. 

Cas.  1915C  192;  Willoughby  v.  Fidel-  Notes:   L.R.A.1915B  407;   16  Ann. 

ity,  etc.,  Co.,  16  Okla.  546,  85  Pac.  713,  Cas.  350 ;  Ann.  Cas.  1912B  1088. 

8  Ann.  Cas.  603,  7  L.R.A. (N.S.)  548  17.  Cowles  v.  United  States  Fidelity, 

and  note.  etc.,  Co.,  32  Wash.  120,  72  Pac.  1032, 

13.  American   Surety  Co.   v.  Pang-  98  A.  S.  R.  838. 

burn,  182  Ind.  116,  105  N.  E.  769,  18.  Clark  County  School  Dist.  No.  1 
Ann.  Cas.  1916E  1126  and  note.  As  v.  McCuriey,  92  Kan.  53,  142  Pac. 
respects  the  failure  of  the  principal  1077,  Ann.  Cas.  1916B  238.  Compare 
to  sign  generally,  see  supra,  par.  19.     Young  Men's  Christian  Ass*n  v.  Rit- 

14.  See  supra,  par.  200.  ter,  90  Kan.  332,  133  Pac.  894,  L.R.A. 
,    15.  Philadelphia  v.  Maryland  Fidel-  1915C  170,  holding  that  the  failure  to 
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damages  agreed  upon  or  awarded  in  consequence  of  the  location  and 
construction  of  a  railroad  are  paid  is  not  released  from  its  liability 
by  the  fact  that  the  company  and  property  owner  agree  for  a  con- 
veyance of  the  fee,  instead  of  a  mere  easement,  such  a  departure 
from  the  terms  of  the  bond  being  immaterial  and  nonprejudicial  to 
the  surety.^* 

retain  a  required  percentage  discharges  to  comply  with  the  provisions  of  the 

the  surety  company  to  the  extent  of  contract  and  bond  requiring  such  re- 

the  premature  payments.     This  case,  tention. 

however,  was  reversed  and  remanded       19-  Brown  v.  Title  Guaranty,  etc., 

in  92  Kan.  467,  140  Pac.  892,  with  Co.,  232  Pa.  337,  81  Atl.  410,  38  L.R.A. 

directions  to  find  whether  the  surety   (N.S.)  698. 

company  lost  by  reason  of  the  failure 
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I.  Introductory 

1.  Scope  of  Article. — ^In  this  article  are  treated  the  law  governing 
penal  institutions  wherein  are  confined  persons  held  in  legal  custody, 
either  in  criminal  or  civil  proceedings,  and  either  as  security  for  their 
future  appearance  or  as  punishment  for  crime ;  matters  directly  relat- 
ing to  such  prisoners;  the  liability  of  their  custodians  in  regard  to 
them,  and  the  powers  and  duties  of  such  keepers;  the  general  status 
of  prisoners;  contract  prison  labor  and  the  so-called  good  conduct 
statutes.  Related  matters,  which  are  excluded  from  the  scope  of 
this  article,  but  which  are  treated  elsewhere,  are  the  conviction  of 
persons  accused  of  crime  and  their  sentence  and  punishment;*  the 
pardon,  reprieve  and  parole  of  prisoners ;  *  former  conviction  as 
defense,  or  as  ground  of  increased  punishment;*  convicts  as  wit- 
nesses ;  *  the  exclusion  of  alien  convicts  by  immigration  laws ;  *  reform- 
atories;* imprisonment  for  debt;''  escapes,  rescues,  etc.;*  discharge 
on  habeas  corpus ;  •  conviction  as  working  civil  death ;  **  penal  insti- 

1.  See  Criminal  Law,  vol.  8,  pp.  13,  p.  957  et  seq. 

230  et  seq.,  257  et  seq.  7.  See  Execution,  vol.  10,  p.  1383 

2.  See  Pardon,  Reprieve  and  Am-  et  seq. 

NESTY,  vol.  20,  p.  618.  8.  See    Escape,   Prison   Breaking 

3.  See  Criminal  Law,  vol.  8,  pp.  and  Rescue,  vol.  10,  p.  578  et  seq. 
134  et  seq.,  271  et  seq.  9.  Habeas  Corpus,  vol.  12,  p.  1176 

4.  See  Witnesses.  et  seq. 

5.  See  Aliens,  vol.  1,  p.  830.  10.  See  Death,  vol.  8,  p.  705. 

6.  See  Houses  op  Correction,  vol. 
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tutions  as  nuisances ;  ^^  and  the  liability  of  the  custodian  of  a  penal 
institution  for  false  imprisonment.^^ 

2.  Definitions. — The  word  * 'prison"  is  a  generic  term  comprising 
places  maintained  by  public  authority  for  the  detention  of  those 
confined  under  legal  process^  whether  criminal  or  civil,  and  whether 
the  imprisonment  is  for  the  purpose  of  insuring  the  production  of 
the  prisoner  to  answer  in  future  legal  proceedings,  or  whether  it  is 
for  the  purpose  of  punishment  for  an  offense  of  which  the  piisoner 
has  been  duly  convicted  and  for  which  he  has  been  duly  sentenced. 
As  used  in  a  statute  relating  to  the  effect  of  prior  sentence  and  com- 
mitment to  prison,  this  word  has  been  held  not  to  be  limited  in  its 
meaning  to  the  state  prison  but  to  include  all  places  of  imprison* 
ment  for  crime.*'  A  "penitentiary"  is  a  prison  or  place  of  imprison- 
ment in  which  convicts  sentenced  to  hard  labor  are  confined  by 
authority  of  law.**  A  "jail"  is  a  prison  appertaining  to  a  county 
or  municipality,  in  which  are  confined  for  punishment  persons  con- 
victed of  misdemeanors  committed  in  the  county  or  municipality. 
The  words  "common  jail  and  county  prison  of  said  county,"  used 
in  an  indictment  for  arson,  import  the  house  provided  by  the  county 
for  the  custody  of  persons  committed  by  legal  process.  In  such  an 
indictment  the  quoted  expression  used  as  descriptive  of  the  building 
alleged  to  have  been  burned  sufficiently  describes  such  building  as 
a  dwelling  house,  the  jail  being  the  dwelling  of  the  prisoners  con- 
fined therein;  **  and  when  the  jailer  with  his  family  occupies  a  part 
of  the  building,  it  may  be  considered  as  his  dwelling  house  within 
the  law  of  arson.**  A  "lockup"  is  a  place  for  the  temporary  and 
compulsory  confinement  and  detention  of  persons  under  arrest,  and 
forms  with  jails  and  prisons  a  necessary  portion  of  the  machinery 
of  criminal  and  penal  justice.*'  A  "workhouse"  is  a  place  or  prison 
where  persons  convicted  of  minor  offenses  and  misdemeanors  may 
be  confined  and  kept  at  labor.  Within  the  meaning  of  this  definition, 
a  statute  empowering  a  city  to  establish  a  workhouse  and  to  commit 
prisoners  thereto  was  held  not  to  warrant  the  commitment  of  female 
prisoners  to  a  private  institution  for  the  reformation  of  fallen  women.** 
A  "prisoner"  is  a  person  deprived  of  his  liberty  by  virtue  of  a  judi- 
cial or  other  lawful  process.  "Convicts"  are  persons  who  by  reason 
of  having  been  convicted  of  violating  the  penal  laws  have  forfeited 
for  a  certain  time  their  liberty  or  right  of  locomotion,  and  who  are 

by  law  subject  to  confinement  and  labor  for  a  specified  time.**    One 

• 

11.  See  Nuisances,  vol.  20,  p.  411.  16.  See  Arson^  vol.  2,  p.  500. 

12.  See  False  Imprisonment,  vol.  17.  Nettleton  v.  Prescott,  16  Ont.  L. 
11,  p.  19  et  seq.  Rep.  638,  12  Aim.  Cas.  790. 

13.  Note:  34  L.R.A.  404.  18.  Farmer  v.   St.  Paul,  66  Minn. 

14.  Note:  27  L.R.A.  697.  176,  67  N.  W.  990,  33  L.R.A.  199. 

15.  Com.   V.    Posey,   4    Call    (Va.)  19.  Georgia     Penitentiary     Co.     v. 
109,  2  Am.  Dec.  560.  Nelms,  65  Qa.  499,  38  Am.  Rep.  793. 
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who  is  under  sentence  as  the  result  of  conviction  for  crime  is  a  "con- 
vict" within  the  meaning  of  a  statute  requiring  photographs  for 
identification  purposes,  although  an  appeal  from  the  conviction  is 
pending.  The  status  of  the  prisoner  is  not  changed,  so  as  to  enable 
him  to  compel  the  state  authorities  to  surrender  the  photographs, 
by  the  fact  that  on  the  appeal  he  secures  a  new  trial,  at  which  he 
is  acquitted.^®  The  word  "imprisonment,"  alone  and  unqualified, 
when  used  in  criminal  statutes,  does  not  import  imprisonment  at  hard 
labor.^  As  used  in  a  statute  it  is  as  properly  applicable  to  persons 
in  prison  at  the  time  when  the  statute  was  enacted  as  to  those  who 
are  subsequently  committed.  One  is  "imprisoned"  from  the  time  of 
his  commitment  to  the  time  of  his  discharge.  This  decision  is  put 
on  the  ground  that  the  legislature  did  not  intend  to  provide  relief 
for  those  who  should  afterwards  be  committed  to  prison,  and  leave 
in  perpetual  imprisonment  those  whose  hard  bondage  alone  dictated 
the  necessity  of  the  statute.*  There  can  be  no  "imprisonment"  in 
a  penitentiary,  within  the  meaning  of  a  statute,  without  an  actual 
confinement  within  its  walls.* 

II.  Establishment,  Maintenance  and  Regulation  op  Prisons 

3.  Establishment  of  Prisons. — The  erection  and  operation  of  pris- 
ons and  jails,  whether  by  the  state,  a  county,  or  a  municipality,  is 
a  purely  governmental  function,  being  an  indispensable,  part  of  the 
administration  of  the  criminal  law.*  They  are  a  part  of  the  police 
system  for  the  preservation  of  order  and  the  security  of  society,* 
and  are  established  by  the  state  in  the  exercise  of  its  soverei«]:n 
powers,*  in  performance  of  its  duty  to  provide  for  the  custody, 
employment  and  maintenance  of  convicts. '^  They  are  a  public 
necessity.^     The   construction    of   such   institutions   must  be   such 

20.  Matter  of  Molineux,  177  N.  Y.  Nettleton  v.  Prescott,  16  Ont.  L.  Rep. 

395,  69  N.  E.  727,  65  L.R.A.  104.    See  538,  12  Ann.  Cas.  790. 

Privacy,  post.  par.  5.  Note :  62  Am.  Dec.  124. 

1.  Note:   27  L.R.A.   595.  5.  Georgia     Penitentiary      Co.      v. 

2.  Sommers  v.  Johnson,  4  Vt.  278,  Nelms,  65  Ga.  499,  38  Am.  Rep.  793. 
24  Am.  Dec.  604.  6.  Georgia     Penitentiary      Co.      v. 

3.  Sartain  v.   State,  10  Tex.  Crim.  Nelms,  65  Ga.  499,  38  Am.  Rep.  793; 
651,  38  Am.  Rep.  649.  Shenandoah  Lime  Co.  v.  Governor,  115 

4.  Gray  v.  Griffin,  111  Ga.  361,  36  Va.  865,  80  S.  E.  753,  Ann.  Cas.  1915C 
S.  E.  792,  61  L.R.A.  131;  Braunstein  973. 

V.  Louisville,  146  Ky.  777,  143  S.  W.  7.  Shenandoah  Lime  Co.  v.  Gover- 

372,  42  L.R.A.(N.S.)   538;  Moody  v.  nor,  115  Va.  865,  80  S.  E.  753,  Ann. 

State's  Prison,  128  N.  C.  12,  38  S.  E.  Cas.  1915C  973. 

131,  53  L.R.A.  855 ;  Carty  v.  Winooski,  8.  Georgia     Penitentiary     Co.      y\ 

78  Vt.  104,  62  Atl.  45,  6  Ann.  Cas.  Nelms,  65  Ga.  499,  38  Am.  Rep.  793 ; 

436  and  note,  2  L.R.A.  (N.S.)  95  and  Burwell  v.  Vance  County,  93  N.  C.  73, 

note;   Brown  v.   Guvaridotte,   34  Va.  53  Am.  Rep.  454. 
299,  12   S.   E.   707,^11   L.R.A.   121; 
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as  to  occasion  as  little  inconvenience  and  discomfort  to  those 
living  nearby  as  is  consistent  with  the  public  purposes  to  be  sub- 
served.*  County  commissioners  may  validly  contract  with  an  owner 
of  land  adjoining  a  jail  that  such  owner  shall  not  builA  against  the 
jail  walls,  the  object  being  to  prevent  the  escape  of  prisoners,  or  they 
may  with  a  similar  purpose  acquire  an  easement  in  the  land.*^  The 
nature  or  character  of  a  state  prison  is  not  changed  by  a  statute  incor- 
porating it,  by  the  fact  that  new  power  is  conferred  on  the  manage- 
ment to  sell  or  lease  the  lands  belonging  to  the  institution.*^  But 
a  private  association  called  a  "prison  association"  is  not  made  a  public 
penal  institution  by  the  fact  that  the  state  commits  prisoners  to  its 
care  and  pays  it  a  compensation  for  such  care,  where  it  is  not  under 
the  control  of  the  state  and  where  in  all  other  respqcts  than  as  to 
such  prisoners  it  has  the  privileges  of  a  private  corporation.** 

4.  Statutory  Regulation  of  Prisons. — Laws  imposing  responsibil- 
ity for  the  proper  structure  and  superintendence  of  prisons  must  be 
strictly  construed.*'  While  the  requirements  of  such  statutes  may 
be  enforced  by  mandamus,  yet  where  a  prison  or  jail  has  been  pro- 
vided in  obedience  to  the  law,  the  courts  cannot,  by  mandamus, 
interfere  with  the  discretion  exercised  by  the  officials  for  whom  the 
duty  is  imposed,  although  the  statute  requires  that  the  jail  be  "suit- 
able," and  although  in  fact  the  jail  provided  be  not  suitable.*"*  Nor 
will  a  court  review  the  exercise  of  discretion  by  county  commission- 
ers in  the  selection  of  a  site  for  a  jail.**^  A  statute  requiring  that  a 
jail  be  kept  in  a  "good  and  sufficient  condition"  is  not  complied  with 
where  the  jail  is  filthy,  offensive  or  unhealthful,  the  statute  referring 
not  only  to  the  security  of  the  jail,  but  to  its  sanitary  condition,  and 
its  suitabihty  for  the  comfort  of  the  prisoners.  Likewise,  a  statute 
requiring  that  certain  classes  of  prisoners  be  kept  separate  is  not 
complied  with  where  the  prisoners  referred  to  axe  separated  by  grated 
doors  only,  the  object  of  the  statute  being  to  prevent  communication 
between  the  different  classes  of  prisoners.  Nevertheless  a  court  of 
equity  cannot  interfere  to  prevent  the  use  of  a  jail  not  constructed 
as  required  by  the  statute,  where  the  sheriff  has  statutory  power  to 
remove  the  prisoners  to  a  fit  jail.**  The  word  "superintendence," 
as  used  in  a  state  constitution  with  reference  to  the  care  of  penal 

9.  Burwell  v.  Vance  County,  93  N.       13.  Moffitt  v.  Asheville,  103  N.  C. 
C.  73,  53  Am.  Rep.  464.     See  Nui-   237,  9  S.  E.  695,  14  A.  S.  R.  810. 
6ANCES,  vol.  20,  p.  411.  14.  People  v.  La  Salle  County,  84 

10.  Slef^el  V.  Lauer,  148  Pa.  St.  236,  111.  303,  25  Am.  Rep.  461.    See  Man- 
23  Atl.  996,  15  L.R.A.  547.  damus,  vol.  18,  p.  124  et  seq.,  as  to 

11.  State  Prison  v.  Day,  124  N.  C.  control  or  review  of  official  action. 
362,  32  S.  E.  748,  46  L.R.A.  295.  15.  Burwell  v.  Vance  County,  93  N. 

12.  Trevett  v.  Prison  Ass'n,  98  Va.  C.  73,  53  Am.  Rep.  454. 

332.  36  S.  E.  373,  81  A.  S.  R.  727,       16.  Stuart  v.  La  Salle  County,  83 
50  L.R.A.  564.  lU.  341,  26  Am.  Rep.  397. 
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institutions,  has  been  held  to  mean  oversight  or  inspection,  and  to 
be  intended  to  impose  on  the  governing  officials  of  a  municipal  corpo- 
ration the  duty  of  exercising  ordinary  care  in  procuring  articles 
essential  for  the  health  and  comfort  of  prisoners,  and  of  overlooking 
their  subordinates  in  immediate  control  of  the  prisons  (so  far,  at 
least,  as  to  replenish  the  supply  of  such  necessary  articles  when  noti- 
fied that  they  are  needed),  and  of 'employing  such  agents,  and  rais- 
ing and  appropriating  such  amounts  of  money,  as  may  be  necessary 
to  keep  the  prison  in  such  condition  as  to  secure  the  comfort  and 
health  of  the  inmates.*^ 

5.  Custody  and  Management  of  Prisons. — The  care  of  a  jail  is 
intrusted  to  the  jailer,  whether  he  is  the  sheriff  or  another.*^  It  is 
his  duty  to  keep  the  prison  clean  and  sanitary,  and  to  maintain 
order,**  as  well  as  to  exclude  intruders  therefrom.'^  In  the  execu- 
tion of  this  last  duty,  the  jailer  has  a  large  discretion,  in  determining 
at  what  time,  under  what  circumstances,  and  what  persons,  not  having 
legal  authority,  he  will  permit  to  enter  the  jail,  or  to  have  access 
to  the  prisoners.  If  he  apprehends  injury  to  the  jail,  or  the  intro- 
duction therein  of  things  forbidden,  or  the  instrumentalities  of  escape, 
or  detriment  to  a  prisoner,  he  may  require  whoever  may  seek  admis* 
sion  into  the  jail  to  submit  their  persons  to  a  proper,  orderly  exami- 
nation or  search.  The  examination  or  search  must  be  voluntary  on 
the  part  of  such  persons.  If  they  do  not  consent,  admission  to  the 
jail,  or  access  to  the  prisoners,  may  be  refused;  if  they  have  entered, 
they  may  be  required  to  depart.  If  they  persist  in  remaining,  they 
may  be  treated  as  trespassers  and  ejected,  the  jailer  using  no  more 
force  than  is  necessary.*  He  must  also  be  prepared,  as  far  as  he 
reasonably  can,  to  prevent  the  entry  of  a  mob  into  the  jail  by  force, 
with  the  intention  of  removing  prisoners,  and  must  make  such  resist- 
ance as  he  can  to  such  attempts.  In  such  case  he  will  be  required 
to  take  careful  account  of  all  the  circumstances  that  surround  him, 
and  to  estimate  in  cases  of  outside  attack  the  forces  he  must  encounter, 
and  compare  them  with  his  means  of  defense,  and  after  due  delibera- 
tion determine  what  course  is  best  for  him  to  pursue.* 

6.  Federal  Prisons. — Congress  has  power  to  cause  a  prison  to  be 
erected  at  any  place  within  the  jurisdiction  of  the  United  States,  and 
to  direct  that  all  persons  sentenced  to  imprisonment  under  the  laws 
of  the  United  States  shall  be  confined  there;  or  it  may  arrange  with 

17.  Moffitt  V.  Asheville,  103  N.  C.  So.  85,  53  A.  S.  R.  17;  State  v.  Caza- 
237,  9  S.  E.  695, 14  A.  S.  R.  810.  las,  162  Ala.  210,  50  So.  296,  19  Ann. 

18.  Wehn  v.  Gage  County,  5  Neb.  Cas.  886;  State  v.  Wade,  87  Md.  629, 
494,  25  Am.  Rep.  497.  40  Atl.  104,  40  L.R.A.  628. 

19.  Bowling  Green  v.   Rogers,  142  1.  Shields  v.  State,  104  Ala.  35,  16 
Ky.  658,  134  S.  W.  921,  34  L.R.A.  So.  85,  53  A.  S.  R.  17. 

(N.S.)  461.  2.  State  v.  Wade,  87  Md.  529,  40 

20.  Shields  v.  State,  104  Ala.  35, 16   Atl.  104,  40  L.R.A.  628. 
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a  state  fpr  the  use  of  its  prisons,  and  require  the  courts  of  the  United 
States  to  execute  their  sentences  of  imprisonment  in  them.'  Conse- 
quently in  some  cases  the  federal  courts  may  commit  prisoners  to 
state  penal  institutions,  which  are,  pro  hac  vice,  federal  institutions,* 
and  the  state  custodians  are  federal  officers  as  to  such  prisoners.^ 
Federal  statutes  now  provide  that  prisoners  sentenced  to  state  penal 
institutions  by  federal  courts  shall  be  under  the  exclusive  control  of 
the  state  officer  in  charge  of  such  institutions.*  Therefore,  a  state 
jailer,  and  not  the  United  States  marshal,  is  responsible  for  federal 
prisoners  committed  to  the  jail  by  a  federal  court,  and  delivered  by 
the  marshal  to  the  jailer,  the  jailer  being  in  no  actual  or  legal  sense 
a  deputy  of  the  marshal. '^  In  the  same  way,  a  stat«  jailer  who  inflicts 
a  cruel  and  unusual  punishment  on  a  prisoner  committed  to  such 
jail  by  a  federal  court  may  be  punished  by  such  court  by  attach- 
ment for  contempt,  since  the  jailer  is,  pro  hac  vice,  an  officer  of 
such  court.®  This  use  of  state  penal  institutions  by  the  federal  gov- 
ernment seems  originally  to  have  been  brought  about  by  a  compact 
between  Congress  and  the  states,*  which  latter,  in  most  cases,  adopted 
a  suggestion  of  Congress  that  they  should  provide  by  statute  that 
their  jailers  should  receive  and  safely  keep  such  prisoners.*^ 

7.  Liabilities  Arising  from  Establishment  of  Prison. — ^The  simple 
erection  of  a  necessary  prison  building  cannot,  without  more,  so 
injure  adjacent  property  as  to  entitle  the  owner  to  damages,*^  whether 
erected  by  the  state  or  by  a  county,"  but  is  damnum  absque  injuria,** 
and  must  be  submitted  to  by  the  citizen  as  a  sacrifice  for  the  public 
good,  for  which  the  law  furnishes  no  redress.** 

8.  Ex  parte  Karstendick,  93  U.  8.       9.  Wayman  v.  Southard,  10  Wheat. 

396,  23  U.  S.  (L.  ed.)  889.  1,  6  U.  S.  (L.  ed.)  253. 

4.  Randolph  v.  Donaldson,  9  Cranch  10.  Wayman  v.  Southard,  10  Wheat. 
76,  3  U.  S.  (L.  ed.)  662;  Ex  parte  1,  6  U.  S.  (L.  ed.)  253;  McNutt  v. 
Karstendick,  93  U.  S.  396,  23  U.  S.  Bland,  2  How.  9,  11  U.  S.  (L.  ed.) 
(L.  ed.)  889;  Ex  parte  Wilson,  114  159;  State  v.  Wade,  87  Md.  529,  40 
U.  S.  417,  5  S.  Ct.  935,  29  U.  S.  (L.  Atl.  104,  40  L.R.A.  628. 

ed.)  89;  In  re  Mills,  135  U.  S.  263, 10  11.  Long  v.  Elberton,  109  Ga.  28, 

S.   Ct.  762,  34  U.   S.    (L.  ed.)   107;  34  S.  E.  333,  46  L.R.A.  428;  Bowling 

In  re  Birdsong,  39  Fed.  599,  4  L.R.A.  Green  v.  Rogers,  142  Ky.  558,  134  S. 

628.  W.  921,  34  L.R.A.  (N.S.)  461 ;  Wehn  v. 

5.  Randolph  v.  Donaldson,  9  Cranch  (jnc:e  Couiitv,  5  Neb.  494,  25  Am.  Rep, 
76,  3  U.  S.  (L.  ed.)  662;  In  re  Bird-  497.  See  also  Nuisances,  vol.  20,  p. 
song,  39  Fed.  599,  4  L.R.A.  628.  411. 

6.  Ex  parte  Karstendick,  93  U.  S.  12.  Bowling  Green  v.  Rogers,  142 
396,  23  U.  S.  (L.  ed.)  889;  United  Ky.  558,  134  S.  W.  921,  34  L.R.A. 
States  V.  Pridgeon,  153  U.  S.  48,  14  (N.S.)  461. 

S.  Ct.  746,  38  U.  S.  (L.  ed.)  631.  13.  Long  v.  Elberton,  109  Ga.  28, 

Note :  27  L.R.A.  597.  34  S.  E.  333,  46  L.R.A.  428 ;  Bowling 

7.  Randolph  v.  Donaldson,  9  Craneh  Green  v.  Rogers,  142  Ky.  558,  134  S. 
76,  3  U.  S.  (L.  ed.)  662.  W.  921,  34  L.R.A.(N.S.)  461  and  note. 

8.  In  re  Birdsong,  39  Fed.  599,  4  14.  Wehn  v.  Gage  County,  5  Neb. 
L.R.A.  628.  494,  25  Am.  Rep.  497. 
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III.  Care  and  Custody  of  Prisoners 

8.  Nature  of  Office  of  Custodian. — Jailers  are  public  oflScers,^**  as 
are  superintendents  of  state  prisons,**  and  prison  officers  generally.^^ 
They  must  be  such  in  order  that  they  may  be  subject  to  the  commands 
of  courts  to  receive  and  retain  prisoners  committed  to  their  custody 
by  legal  process,  and  that  they  may  be  generally  subject  to  public 
authority.*®  But  the  fact  that  a  state  constitution  requires  the  legis- 
lature to  provide  for  the  erection  and  conduct  of  a  state  prison  or 
penitentiary  does  not  make  the  superintendent  a  constitutional  officer. 
In  such  a  case  the  legislature  has  power  to  provide  for  his  appoint- 
ment.*® 

9.  Custody  and  Government  of  Prisoners. — Generally  the  sheriflf 
is  the  jailer,  having  the  legal  custody  and  charge  of  the  county  jail, 
and  of  the  prisoners  therein  confined.*®  He  may  commit  the  custody 
and  charge  to  a  jailer  of  his  appointment,  who  becomes  his  deputy 
or  substitute.*  Where  a  state  constitution  does  not  prescribe  the  duties 
of  a  sheriff,  he  will  be  deemed  to  have  power  usually  regarded  as 
belonging  to  the  office,  including  that  of  the  custody  of  the  common 
jail  and  of  the  prisoners  confined  there,  and  it  has  been  held  that 
under  such  circumstances  the  legislature  cannot  validly  enact  that 
another  officer,  not  a  deputy  of  the  sheriff,  shall  be  jailer.*  The 
custodian  must  keep  the  prisoners  safe,  so  that  they  may  be  thence 
discharged  in  due  course  of  law,*  and  must  keep  them  at  the  jail 
and  not  elsewhere,*  unless  some  necessity  makes  it  proper  to  remove 
them  to  another  place,  the  determination  as  to  which  is  usually 
held  to  be  within  the  province  of  the  custodian.*  He  must  also  keep 
a  list  showing  the  names  of  the  prisoners,  and  the  date  when  each 

16.  White  V.  United  States,  164  U.  85,  53  A.  S.  R.  17;  State  v.  Cazalas, 

S.  100,  17  S.  Ct.  38,  41  U.  S.  (L.  ed.)  162  Ala.  210,  50  So.  296, 19  Ann.  Cas. 

365.  886;  Ex  parte  Jenkins,  25  Ind.  App. 

16.  State  Prison  v.  Day,  124  N.  C.  632,  68  N.  E.  660,  81  A.  S.  R.  114; 
362,  32  S.  E.  748,  46  L.R.A.  295.  State  v.  Brinnst,  26  Wis.  412,  7  Am. 

17.  Farmer  v.   St.  Paul,  65  Minn.  Rep.  84. 

176,  67  N.  W.  990,  33  L.R. A.  199 ;  1.  Shields  v.  State,  104  Ala.  35,  16 

Stephens  v.  Conley,  48  Mont.  352,  138  So.  85,  63  A.  S.  R.  17. 

Pac.  189,  Ann.  Cas.  1915D  958  and  2.  State  v.  Brewst,  26  Wis.  412,  7 

note.  Am.  Rep.  84. 

Note :  Ann.  Cas.  1915D  964.  3.  State  v.  Wade,  87  Md.  529,  40 

18.  Farmer  v.   St.  Paul,  65  Minn.  Atl.  104,  40  L.R.A.  628. 

176,  67  N.  W.  990,  33  L.R. A.  199.  Notes:  19  Ann.  Cas.  890;  Ann.  Cas. 

19.  State  Prison  v.  Day,  124  N.  C.   1915D  964. 

362,   32   S.   E.   748,  46   L.R.A.   295.  4.  State  v.  Wade,  87  Md.  529,  40 

To  the  same  eflfeet,  see  Sinking  Fund  Atl.  104,  40  L.R.A.  628;  Rilev  v.  Whit- 

Com'rs  V.  George,  104  Kv.  260,  47  S.  tiker,  49  N.  H.  145,  6  Am.  Rep.  474; 

W.  779,  84  A.  S.  R.  454.  State  v.  Brown,  8  Okla.  Crim.  40,  126 

20.  Randolph      v.      Donaldson,      9  Pac.  245,  Ann.  Cas.  1914C  394. 
Cranch   76,   3    U.    S.    (L.    ed.)    662;  6.  State  v.  Wade,  87  Md.  629,  40 
Shields  V.  State,  104  Ala.  35,  16  So.  Atl.  104,  40  L.R.A.  628. 
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was  received  and  discharged.  This  is  necessary  for  the  proper  per- 
formance of  his  duty.*  He  has  no  right  to  demand  fees  or  make 
other  charges  against  a  prisoner  who  is  delivered  to  him  without  an 
order  of  commitment,  but  must  immediately  discharge  such  prisoner, 
without  receiving  anything  from  him.'  The  government  of  the  pris- 
oners is  intrusted  to  the  custodian,  whoever  he  may  be,®  who  must 
see  that  the  prisoners  conduct  themselves  in  a  decent  and  orderly 
manner.®  Convicts  cannot  be  worked  in  private  chain  gangs  con- 
trolled by  private  individuals,  and  a  convict  confined  on  such  a  chain 
gang  should  be  released  from  the  custody  of  the  individuals  con- 
trolling it,  and  remanded  to  the  custody  of  the  authorities  lawfully 
entitled  thereto.^®  It  has  been  held  that  where  a  prison  is  crowded, 
the  custodian  may  confine  a  white  man  in  the  same  cell  with  a  negro.*^ 
10.  Custodian's  Duties  and  Liabilities  as  to  Prisoners. — ^The  keeper 
of  a  prison  is  not  liable  to  a  prisoner  for  acts  done  within  the  scope 
of  his  legal  power.  Therefore  no  action  lies  against  him  for  severe 
treatment  where  the  acts  done  are  in  accordance  with  the  regulations 
of  the  prison  and  are  necessary  for  the  proper  punishment  of  the 
prisoner,  or  to  secure  submission  and  obedience  on  his  part.*^  But 
custodians  of  prisoners  are  liable  for  all  needless  sufferings  and  indig- 
nities which  they  impose  on  prisoners.^'  Therefore  an  officer  will 
be  liable  for  the  unlawful  castigation  of  a  prisoner,^*  but  it  seems 
that  exemplary  damages  cannot  be  assessed  in  the  absence  of  malice. 
He  will  also  be  held  liable  to  a  prisoner  for  an  assault  committed 
on  him  by  another  convict  where  the  officer  knows  that  the  assault 
is  contemplated  and  ttikes  no  reasonable  mean?  to  prevent  it,  and 
also  for  failure  to  provide  the  prisoner  with  adequate  attention  and 
care  after  the  assault,  where  the  officer  knows  of  it,  and  that  the 
prisoner  is  suffering  therefrom.^^  While  the  primary  duty  of  the 
custodian  is  to  the  state,  to  keep  a  prisoner  safe  may  be  said  to 
be  paramount  to  that  of  affording  protection  to  the  prisoner's  life 
and  health,  yet  the  former  duty  is  usually  said  to  be  no  more  com- 
pulsory than  the  latter,  but  the  two  duties  have  been  said  to  be 
coextensive.*®    It  seems  clear  that  where,  without  negligence  on  the 

6.  White  V.  United  States,  164  U.  11.  Stephens  v.  Conley,  48  Mont. 
S.  100,  17  S.  Ct.  38.  41  U.  S.  (L.  ed.)  352,  138  Pac.  189,  Ann.  Cas.  1915D 
365.                    /  958. 

7.  Cora.  V.  ]/iteliell,  3  Bush  (Ky.)  12.  Note:  Ann,  Cas.  1915D  965. 
25,  96  Am.  Dec.  192.  13.  Topeka  v.  Boutwell,  53  Kan.  20, 

8.  Wehn  v.   Ga<?e   County,  5  Neb.  35  Pac.  819,  27  L.R.A.  593. 

494,  25  Am.  Rep.  497.  14.  Westbrook  v.  State,  133  Ga.  578, 

9.  Bowling  Green  v.  Rogers,  142  66  S.  E.  788,  18  Ann.  Cos.  295,  26 
Ky.  558,  134  S.  W.  921,  34  L.R.A.   L.R.A.(N.S.)  591. 

(N.S.)  461.  Note:  Ann.  Cas.  1915D  965. 

10.  Simmons  v.  Georgia  Iron,  etc.,  15.  Note:  Ann.  Cas.  1915D  966. 
Co.,  117  Ga.  305,  43  So.  780,  61  L.R.A.  16.  Logan  v.  United  States,  144  U. 
739.  S.  263, 12  S.  Ct.  617,  36  U.  S.  (L.  ed.), 
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part  of  the  custodian,  a  prisoner  is  taken  from  his  custody  and 
lynched,  the  custodian  will  not  be  liable  on  his  official  bond  to  the 
prisoner's  representatives/'  and  it  has  been  said  that  the  custodian 
is  not  bound  to  risk  his  life  in  defending  a  prisoner  from  violence 
from  without  the  jail.*®  However,  if  a  prisoner  is  injured  by  such 
violence  the  fault  is  prima  facie  that  of  the  custodian,  and  he  is 
prima  facie  liable  on  his  bond.**  But  it  has  been  intimated  that  the 
custodian  is  not  liable  in  such  a  case  even  though  he  acts  maliciously. 
The  cases  seem  to  be  irreconcilable,  and  to  proceed  on  theories  of  the 
law  which  are  diametically  opposed  to  each  other."*^ 

11.  Custodian's  Liabilities  to  Third  Persons. — The  sheriff  is  gen- 
erally held  civilly  liable  for  the  acts  of  a  deputy  whom  he  appoints 
as  jailer,*  though  it  has  been  held  that  the  custodian  of  a  jaU  is  not 
liable  for  the  negligence  of  deputies,  if  he  has  made  proper  selec- 
tions and  given  them  proper  instructions.^  The  apparent  conflict 
in  the  two  preceding  statements  may  perhaps  be  reconciled  by  the 
fact  that  the  first  of  the  two  is  based  on  a  case  in  which  the  court 
stated  the  rule  arguendo  in  discussing  the  admissibility  of  evidence. 
In  that  case  it  appeared  that  the  defendant  called  at  the  jail  to  see  a 
prisoner,  whereupon  the  sheriff  searched  the  visitor,  and  found  a 
pistol  concealed  on  his  person.  He  was  prosecuted  for  carrying 
concealed  weapons,  and  the  sheriff  was  called  as  a  witness.  TJie  sec- 
ond statement  is  derived  from  a  case  involving  the  impeachment  of 
a  sheriff  for  failure  to  protect  a  prisoner  from  a  mob  which  took 
him  from  the  jail  and  lynched  him.  It  is  clear  that  the  general 
rule  stated  in  the  text  is  settled  law,  and  it  is  perhaps  not  unfair 
to  assume  that  in  the  later  case  the  court  was  speaking  only  of  the 
liability  of  the  custodian  to  impeachment.  Where  a  jailer  requires 
visitors  to  a  jail  to  submit  to  search,  to  which  they  refuse  their  con- 
sent, the  jailer  is  both  civilly  and  criminally  liable  if  he  searches 
them  by  force.* 

12.  Liabilities  Arising  from  Maintenances  of  Prisoners. — ^As  a  gen- 
eral rule  it  seems  that,  in  the  absence  of  some  express  provision  of 
the  law,  the  public  is  not  liable  to  a  physician  or  surgeon  for  serv- 
ices rendered  prisoners  even  though  they  are  insolvent  and  unable 

429;  Ex  parte  Jenkins,  25  Ind.  App.  19.  Ex  parte  Jenkun,  25  Ind.  App. 

532,  58  N.  E.  560,  81  A.  S.  R.  114.  532,  58  N.  E.  560,  81  A.  S.  R.  114. 

17.  Ex  parte  Jenkins,  25  Ind.  App.  20.  State  v.  Wade,  87  Md.  529,  40 
532,  58  N.  E.  560,  81  A.  S.  R.  114;  Atl.  104,  40  L.R.A.  628. 

State  V.  Wade,  87  Md.  529,  40  Atl.  104,  1.  Shields  v.  State,  104  Ala.  35,  16 

40  T..R.A.  ()L\S.  So.  85,  53  A.  S.  R.  17. 

Note :  19  Ann.  Cas.  889  et  seq.  2.  State  v.  Cazolas,  162  Ala.  210, 

18.  United  States  v.  Shipp,  214  U.  50  So.  296,  19  Ann.  Cas.  886. 

S.  386,  29  S.  Ct.  637,  53  U.  S.  (L.  ed.)       3.  SMelds  v.  State,  104  Ala.  35,  16 
1041  (per  Beckham,  J.,  dissenting).     So.  85,  53  A.  S.  R.  17. 
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to  pay  for  such  services  themselves.^  Statutes  sometimes  provide  for 
such  services,  but  only  for  prisoners  who  have  been  lawfully  com- 
mitted to  and  confined  in  jail  or  some  other  designated  place  or  in 
some  other  place  instead  of  the  jail.*^  Contracts  made  by  a  munici- 
pality for  the  support  of  prisoners  in  an  institution  to  which  their 
commitment  cannot  legally  be  made  have  been  held  to  be  void,  and 
a  court  of  equity  will  restrain  the  making  of  such  contracts  in  the 
future,  if  such  is  the  intention  of  the  municipality.*  Since  the  con- 
duct of  a  penal  institution  is  a  governmental  function,  to  which  the 
rule  of  respondeat  superior  does  not  apply,  it  has  been  held  that  a 
county  cannot  be  liable  to  a  citizen  for  injuries  sustained  as  a  result 
of  the  negligence  of  a  convict  working  on  the  roads.' 

IV.  Labor  as  Part  of  Punishment 

13.  Reasons  for  Requiring  Prisoners  to  Perform  Labor. — ^The 
requirement  that  while  in  confinement  prisoners  shall  perform  uncom- 
pensated labor  is  justified,  not  only  for  the  purpose  of  punishment,^ 
whether  that  purpose  be  penal  or  reformatory ,•  but  also  as  a  means 
of  enforcing  prison  discipline,*^  and  of  preserving  the  health  of  pris- 
oners.** Jn  addition  to  conserving  his  health,  a  prisoner  may  thereby 
be  taught  a  useful  trade,  which  is  said  to  be  in  the  line  of  intelligent 
humanitarianism  in  the  treatment  of  those  under  sentence.**  It  is 
also  desirable  in  that  it  enables  the  state,  in  part  at  least,  to  defray 
the  expense  of  the  support  and  custody  of  the  prisoner.**  The  require- 
ment of  labor  is  regarded  in  many  ways  as  a  valuable  addition  to 
the  forces  of  law  and  order.  Its  imposition  is  neither  cruel  nor  un- 
usual. It  operates,  when  rightly  regulated,  as  a  mitigation  rather  than 

4.  Nolan  v.  Cobb  County,  141  Gku  doah  Lime  Co.  v.  Governor,  115  Va. 
385,  81  S.  E.  124,  60  L.R.A.(N.S.)  865,  80  S.  E.  753,  Ann.  Cas.  1915C 
1223  and  note.  973. 

5.  Note:  52  L.R.A.(N.S.)  1223.  Note:  35  L.R.A.  566. 

6.  Farmer  v.  St.  Paul,  65  Minn.  176,  11-  Georgia  Penitentiary  Co.  v. 
67  N.  W.  990.  33  L.R.A.  199.  Nelms,  65  Ga.  499,  38  Am.  Rep.  793; 

7.  Fry  v.  Albemarle  County,  86  Va.  Topeka  v.  Boutwell,  53  Kan.  20,  35 
195,  9  S.  E.  1004,  19  A.  S.  R.  879.         Pac.  819,  27  L.R.A.  593. 

8.  In   re  Opinion   of  Justices,  211       Note :  35  L.R.A.  566. 

Mass.  605,  98  N.  E.  334,  Ann.  Cas.  12.  In  re  Opinion  of  Justices,  211 

1913B  815;  Lewis  v.  State,  96  N.  Y.  Mass.  605,  98  N.  E.  334,  Ann.  Cas. 

71,  48  Am.  Rep.  607;  People  v.  Haw-  1913B  815. 

kins,  157  N.  Y.  1,  68  A.  S.  R.  736,  51  13.  Georgia    Penitentiary     Co.     v. 

N.  E.  257,  42  L.R.A.  490.  Nelms,  65  Ga.  499,  38  Am.  Rep.  793; 

9.  In  re  Opinion  of  Justices,  211  People  v.  Hawkins,  157  N.  Y.  1,  51 
Mass.  605,  98  N.  E.  334,  Ann.  Cas.  N.  E.  257,  68  A.  S.  R.  736,  42  L.R.A. 
1913B  815;  Lewis  v.  State,  96  N.  Y.  490;  Shenandoah  Lime  Co.  v.  Gover- 
1,  48  Am.  Rep.  607.  nor,  115  Va.  865,  80  S.  E.  753,  Ann. 

10.  Topeka  v.  Boutwell  53  Kan.  20,   Cas.  1915C  973. 

35  Pac.  819,  27  L.R. A.  593 ;  Shenan-       Note :  35  L.R. A.  566. 
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an  aggravation  of  the  punishment  involved  in  imprisonment,^^  and  is 
not  of  itself  disgraceful  or  degrading,  but,  on  the  contrary,  is  bene- 
ficial and  humane.** 

14.  Source  and  Extent  of  Right  to  Compel  Prisoners  to  Labor. — 
Imprisonment  at  hard  labor,  compulsory  and  unpaid,  is,  in  the  strong- 
est sense  of  the  words,  "involuntary  servitude  for  crime,"  spoken  of 
in  the  thirteenth  amendment  of  the  constitution.*^  J^evertheless, 
the  rule  that  express  statutory  authority  is  necessary  to  the  imposi- 
tion of  hard  labor  as  a  punishment  for  crime  is  almost  universal.*' 
The  power  of  the  legislature  in  this  respect  is  nearly  everywhere 
upheld  and  has  been  seldom  questioned,  except  under  constitutional 
provisions  with  which  particular  enactments  on  that  subject  have 
sometimes  been  supposed  to  conflict.  This  is  particularly  the  case 
in  England,  in  which  nearly  if  not  all  of  the  punishments  provided 
for  expressly  include  hard  labor  or  penal  servitude.*®  The  whole 
subject  is  said  to  be  within  the  power  of  the  legislature,*^  subject, 
however,  to  the  constitutional  provision  against  the  infliction  of  cruel 
fimd  unusual  punishments.*^  The  question  as  to  what  constitutes  a 
cruel  and  unusual  punishment,  within  the  meaning  of  federal  and 
state  constitutions,  is  elsewhere  treated.*  Labor,  when  imposed  on  a 
convict,  is  a  part  of  the  sentence,'  which  subjects  the  prisoner  to  such 
labor  as  may  be  lawfully  required  by  the  proper  authority.*  Such 
labor  must  be  useful,*  healthful,*  and  productive.*  It  must  also  be 
reasonable,  and  suited  to  the  age,  sex  and  condition  of  the  prisoner 
who  is  required  to  perform  it.'  The  duration  of  the  period  of  labor 
is  usually  measured  by  the  length  of  the  sentence  or  by  some  desig- 
nated portion  thereof.*  While  engaged  in  labor  a  convict  is  subject 
to  such  regulations  as  his  custodian  may  lawfully  make  from  time 
to  time.*     It  has  been  held  that  a  city,  as  an  agency  of  the  state, 

14.  Topeka  v.  BoutwelK  53  Kan.  20,       2.  Anderson  v.  Salant,  38  R.  I.  463, 
35  Pac.  819,  27  L.R.A.  598,  concurring  96  Atl.  425,  L.R.A.1916D  651. 
opinion  of  Horton,  J.  3.  Greorgia     Penitentiary     Co.     v. 

Note :  35  L.R. A.  566.  Nelms,  65  Ga.  499,  38  Am.  Rep.  793. 

15.  Note:  35  L.R.A.  566.  4.  People  v.  Hawkins,  157  N.  Y.  1, 

16.  In  re  Wilson,  114  U.  S.  417,  5  51  N.  E.  257,  68  A.  S.  R.  736,  42 
S.  Ct.  935,  29  U.  S.  (L.  ed.)  89.  L.R.A.  490. 

Note:  27  L.R. A.  594.  5.  In  re  Opinion  of  Justices,  211 

17.  Note:  27  L.R.A.  595.  Mass.  605,  68  N.  E.  334,  Ann.  Cas. 

18.  Note :  27  L.R.A.  593.  1913B  815 ;  Shenandoah  Lime  Co.  v. 

19.  Shenondoah  Lime  Co.  v.  Gover-  Governor,  115  Va.  865,  80  S.  E.  753, 
nor,  115  Va.  865,  80  S.  E.  753,  Ann.  Ann.  Cas.  1915C  973. 

Cas.  1915C  973.  6.  Ward  v.  Little  Rock,  41  Ark.  526, 

Notes :  27  L.R.A.  593 ;  L.R.A.1916D  48  Am.  Rep.  46. 

661.  7.  Topeka  v.  Boutwell.  53  Kan.  20, 

20.  Notes:   27  L.R.A.  593;   L.R.A.  35  Pac.  819,  27  L.R.A.  593. 
1916D  661.  8.  Note :  27  L.R.A.  600. 

1.  See   Criminal  Law,   vol.   8,   p.       9.  Lewis  v.  State,  96  N.  Y.  71,  48 
262  et  seq.  Am.  Rep.  607. 
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may  require  labor  of  those  confined  in  its  penal  institutions,^^  but 
it  has  no  power  to  prohibit  the  use  of  convict  labor  on  its  streets 
as  a  nuisance,  when  tlie  use  of  such  labor  on  public  works  is  per- 
mitted by  statute.*^  Where  a  prisoner  was  sentenced  to  pay  a  fine 
for  violating  a  city  ordinance,  and  in  default  of  payment  to  be  com- 
mitted to  the  city  prison,  it  was  held  that  he  was  illegally  subjected 
to  involuntary  servitude  where  he  was  compelled  to  labor  against 
his  will.  The  reason  given  was  that  the  provisions  of  the  state  and 
federal  constitutions  prohibiting  involuntary  servitude  "except  as 
a  punishment  for  crime"  required  that  the  labor  be  made  a  part 
of  the  sentence  and  therefor©  of  the  punishment,  for  which  reason 
labor  could  not  be  required  merely  as  a  means  of  collecting  a  fine. 
The  case  contains  no  intimation  that  the  statute  might  not  validly 
provide  that  the  sentence  might  not  be  in  the  alternative,  either  to 
the  payment  of  a  fine,  or  in  default  of  its  payment,  to  a  term  of 
imprisonment  with  labor.^*  Where  a  federal  prisoner  is  sentenced 
to  confinement  in  a  state  penal  institution,  and  the  federal  statute 
provides  that  he  shall  be  subject  to  the  same  discipline  and  treatment 
as  state  convicts  confined  therein,  he  may  be  required  to  labor  as 
part  of  the  imprisonment  although  not  sentenced  to  hard  labor,  if 
state  convicts  are  required  to  labor  under  similar  circumstances.** 
15.  Convict  Made  Goods. — ^There  is,  in  the  nature  of  things,  noth- 
ing wrong  in  prison  made  goods,  nor  are  such  goods  unsanitary  or 
inferior  in  quality  so  as  to  make  their  saJe  without  distinguishing 
marks  a  fraud  on  the  public.**  The  fact  that  convict  labor  is  used 
in  an  occupation  also  pursued  by  persons  not  convicts  does  not  degrade 
that  occupation,  nor  is  the  fact  that  convict  labor  will  compete  with 
other  labor  a  sufficient  reason  why  convict  labor  should  not  be  utilized. 
If  this  is  a  hardship,  the  law  affords  no  redress  against  it.**  What- 
ever may  be  the  form  of  labor  at  which  convicts  are  employed,  their 
work  must,  in  some  degree,  come  i«ito  competition  with  the  labor  of 
others.  It  is  not  at  all  likely  that  this  result  ever  had  or  can  have 
any  material  or  perceptible  influence  on  wages.  But  even  if  it  had, 
the  welfare  of  the  convicts  and  the  interests  of  the  taxpayers  are 
proper  subjects  for  consideration.**  Goods  made  by  convicts  are 
articles  of  commerce,  hence  any  attempt  by  a  state  legislature,  not 
a  valid  police  regulation,  to  control  interstate  traffic  in  such  goods 

10.  Topeka  v.  Boutwell,  53  Kan.  20,       14.  In  re  Opinion  of  Justices,  211 
35  Pac.  819,  27  L.R.A.  593.  Mass.  605,  98  N.  .E.  334,  Ann.  Cas. 

11.  Ward  V.  Little  Rock,  41  Ark.   1913B  815. 

626,  48  Am.  Rep.  46.  15.  Ward  v.  Little  Rock,  41   Ark. 

Note :  39  L.R.A.  680.  526,  48  Am.  Rep.  46. 

12.  Topeka  v.  Boutwell,  53  Kan.  20,  16.  People  v.  Hawkins,  157  N.  Y.  1. 
35  Pac.  819,  27  L.R.A.  593.  51  N.  E.  257,  68  A.  S.  R.  736,  42 

13.  Note :  27  L.R.A.  597.  L.R. A.  490. 
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is  void  under  the  commerce  clause  of  the  federal  constitution.*'  The 
reason  for  this  rule  is  said  to  be  that  such  a  statute  tends  to  prohibit 
citizens  from  buying  goods  made  by  convicts  in  the  prisons  of  other 
states  and  selling  them  in  the  state  which  enacts  the  unconstitutional 
statute.**  A  similar  decision  was  made  in  the  case  of  a  statute  requir- 
ing a  license  fee  of  those  dealing  in  such  goods,  but  expressly  except- 
ing from  the  operation  of  the  statute  those  dealing  in  goods  made  by 
convicts  imprisoned  in  the  state  penitentiaries.  It  was  said  that  the 
statute  showed  a  plain  intent  to  affect  goods  made  in  the  penitentiaries 
of  other  states.*^  So  too  a  statute  requiring  that  convict  made  goods 
be  so  marked  before  sale  has  been  held  void  as  taking  property  with- 
out due  process  of  law,  the  marking  tending  to  depreciate  the  value 
of  the  goods.®* 

V.  Prison  Discipline 

16.  Generally. — ^There  is  incident  to  the  office  of  prison  officials 
a  power  to  make  reasonable  rules  and  regulations  for  the  government 
of  prisoners  and  to  inflict  punishment  for  the  infraction  of  such 
rules.*  Consequently  it  is  the  duty  of  convicts  to  submit  to  every 
command  which  a  prison  officer  has  authority  to  give.*  Federal 
statutes  provide  that  federal  prisoners  sentenced  to  state  jails,  prisons 
or  penitentiaries  shall  be  subject  to  the  same  discipline  as  state  con- 
victs.* The  trend  of  both  penal  statutes  and  of  judicial  decisions 
construing  them  is  toward  a  humane  rather  than  a  cruel  treatment 
of  prisoners.*  Therefore  a  custodian  cannot  wreak  his  malice  on 
prisoners  under  pretense  of  keeping  the  place  of  imprisonment  safe,* 
nor  may  he  be  harsh  or  brutal  in  managing  them.*  Prison  discipline 
is  necessarily  peremptory  and  is  not  the  subject  of  review  except  in 

17.  In  re  Opinion  of  Justices,  211   States  v.  Pridgreon,  153  U.  S.  48,  14 
Mass.  605,  98  N.  E.  334,  Ann.  Cas.    S.  Ct.  746,  38  U.  S.  (L.  ed.)  631. 
1913B  815 ;  People  v.  Hawkins,  157       Note :  27  L.R. A.  697. 

N.  Y.  1,  51  N.  E.  257,  68  A.  S.  R.  736  4.  Hall  v.  O'Neil  Turpentine  Co.,  56 

and  note,  42  L.R.A.  490.     See  also  Fla.  324^  47  So.  609, 16  Ann.  Cas.  738 ; 

Commerce,  vol.  5,  p.  774.                      '  Westbrook  v.  State,  133  Ga.  578,  66 

18.  In  re  Opinion  of  Justices,  211  S.  E.  788,  18  Ann.  Cas.  295  and  note, 
Mass.  605,  98  N.  E.  334,  Ann.  Cas.  26  'L.R.A.(N.S.)  591;  Stuart  v.  La 
1913B  815.  Salle  County,  83  HI.  341,  25  Am.  Rep. 

19.  Arnold  v.  Yanders,  56  Ohio  St.  397;  Topeka  v.  Boutwell,  53  Kan.  20, 
417,  47  N.  E.  50,  60  A.  S.  R.  753.  35  Pac.  819,  27  L.R.A.  593:  State  v. 

20.  People  v.  Hawkins,  157  N.  Y.  Nipper,  166  N.  C.  272,  81  S.  E.  164, 
1,  51  N.  E.  257,  68  A.  S.  R.  736,  42  Ann.  Cas.  1916C  126;  Nettleton  v. 
L.R.A.  490.  Prescott.  16  Ont.  L.  Rep.  538, 12  Ann. 

1.  Note :  Ann.  Cas.  1915D  965.  Cas.  790. 

2.  Westbrook  v.  State,  133  Ga.  578,  5.  State  v.  Wade,  87  Md.  529,  40 
66  S.  E.  788,  18  Ann.  Cas.  295,  26  Atl.  104,  40  L.R.A.  628. 
L.R.A.(N.S.)  591.  6.  Topeka  v.  Boutwell,  63  Kan.  20, 

3.  Ex  parte  Karstendick,  93  U.  S.  35  Pae.  819,  27  L.R.A.  593. 
396,  23  U.  S.    (L.  ed.)   889;  United 
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cases  of  gross  excess.'  Since  no  one  has  a  right  to  insist  that  there 
shall  be  no  departure  from  established  methods  of  prison  discipline 
or  penal  administration,  statutes  relating  to  prison  discipline  are 
not  ex  post  facto  as  applied  to  a  prisoner  sentenced  for  an  oflFense 
committed  before  the  act  went  into  effect,  although  the  effect  of  the 
lat^r  statute  may  be  to  enhance  the  severity  of  the  confinement.  But 
the  legislature,  under  the  guise  of  laws  relating  to  procedure  or  prison 
discipline  or  penal  administration,  cannot  take  away  or  interfere  with 
any  substantial  right  or  privilege  which  was  secured  by  the  law  as 
it  was  when  the  offense  was  committed.  Such  a  statute  cannot  be 
regarded  as  one  regulating  prison  discipline.® 

17.  Pttnishments  to  Enforce  Discipline. — ^The  custodian  of  a  penal 
institution  has  no  arbitrary  power  to  select  such  a  mode  of  inflicting 
discipline  on  a  prisoner  as  he  may  deem  adequate,*  nor  does  a  pris- 
oner, by  becoming  such,  forfeit  his  right  to  the  security  of  his  prison 
from  unlawful  invasion.*^  Therefore,  in  the  absence  of  statute,  the 
question  whether  any  given  measure  of  prison  discipline  can  be 
authorized  by  those  in  charge  of  prisoners  depends  on  whether  such 
measure  is  reasonably  necessary.**  The  tendency  of  courts  seems 
generally  to  be  to  discountenance  corporal  punishment*'  It  has 
been  long  since  abolished  as  a  part  of  prison  discipline  by  all  the 
great  and  enlightened  nations  of  the  world,  except  Russia.  In  Eng- 
land, France,  Germany,  Austria,  Italy,  Belgium,  Holland,  Switzer- 
land, Spain,  and  by  the  government  of  the  United  States,  and  even 
in  Mexico  and  in  most  other  civilized  countries,  the  lash  as  an  adjunct 
of  prison  discipline  has  long  since  been  forbidden.**  The  question 
whether  the  right  exists  to  inflict  such  punishment  on  a  convict 
depends  largely  on  the  statutes  in  effect  in  a  particular  jurisdiction, 
relating  to  the  care  and  treatment  of  convicts.**  In  some  states  the 
infliction  of  corporal  punishment  on  convicts  is  limited  by  statute 
to  cases  where  it  is  reasonably  necessary  to  enforce  discipline  or  com- 
pel labor  by  the  convict  under  such  statutes,  also,  the  test  of  the 
authority  of  the  officer  to  inflict  the  punishment  is  its  reasonable- 
ness.** In  other  states  it  is  held  that  corporal  punishment  cannot 
be  a  reasonable  measure  of  prison  discipline,  since  it  degrades  and 
brutalizes    a   prisoner.      Consequently    it    is    held    in    such    states 

7.  State  V.  Nipper,  166  N.  C.  272,       11.  State  v.  Nipper,  166  N.  C.  272, 
81  S.  E.  164,  Ann.  Gas.  1916C  126.       81  S.  E.  164,  Ann.  Gas.  1916C  126. 

8.  Murphv  V.  Gom.,  172  Mass.  264,       12.  Note:  Ann.  Gas.  1916G  130. 

62  N.  E.  505,  70  A.  S.  R.  266,  43       13.  State  v.  Nipper,  166  N.  G.  272, 

L.R.A.  154.  81  S.  E.  164,  Ann.  Gas.  1916G  126. 

9.  In  re  Birdsong,  39  Fed.  599,  4       14.  Note :  18  Ann.  Gas.  298. 
L.R.A.  628.  15.  Westbrook  v.  State,  133  Ga.  578, 

10.  Westbrook  v.  State,  133  Ga.  578,   66  S.  E.  788,  18  Ann.  Gas.  295,  26 
66  S.  E.  788,  18  Ann.  Gas.  295,  26  L.R.A.(N.S.)  59L 

L.R.A.(N.S.)  591. 
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that  the  fact  that  it  had  been  the  custom  in  the  state  prison  and 
in  convict  camps  to  inflict  such  punishment  does  not  excuse  it.^* 
The  question  whether  there  is  in  a  given  case  sufficient  reason,  and 
therefore  sufficient  authority,  to  warrant  a  prison  officer  in  inflict- 
ing corporal  punishment  on  a  prisoner  is  a  question  of  fact  for  the 
jury.*'  It  has  been  held  that  if  a  prisoner  is  unreasonably  subjected 
to  corporal  punishment  he  may  resist  and  that  the  officer  in  such 
case  is  acting  at  his  peril.  If  after  being  assaulted  by  the  warden,  or 
other  officer,  the  convict  should  slay  the  person  so  assaulting,  it  would 
be  for  the  jury  to  say  whether  the  homicide  was  committed  with 
malice,  and  therefore  was  murder,  or  whether  it  was  the  result  of  a 
sudden  and  irresistible  impulse  of  passion  caused  by  the  assault, 
which  would  reduce  the  crime  to  voluntary  manslaughter.*®  At  com- 
mon law  it  was  unlawful  to  put  a  prisoner  in  irons  except  to  prevent 
an  escape.  Thus  it  has  been  held  that  chaining  a  prisoner  by  the 
neck  in  such  manner  that  he  must  stand  erect  is  a  cruel  and  imusual 
punishment.*'  But  it  has  been  held  that  a  prisoner  who  takes  part 
in  a  riot  in  the  prison  in  an  attempt  to  escape  may  be  lawfully  placed 
in  irons,  confined  in  a  dungeon  and  fed  on  bread  and  water.*^ 

VI.  Status  op  Prisoners 

18.  Right  to  Sue  and  Be  Sued. — ^It  is  generally  said  that  convicts 
could  not  sue  at  common  law.*  The  reason  of  this  rule  was  said 
to  be  that  as  the  conviction  worked  a  forfeiture,  the  prisoner  had  no 
property  to  sue  for.*  But  he  might  be  sued,  and  might  therefore 
defend.*  Some  cases  hold  that  convicts  may  now  sue  in  their  own 
names,*  and  may  be  sued  and  dispose  of  their  property  by  will, 
deed,  or  other  method  of  conveyance.*  It  has  also  been  held  that 
the  conviction  and  sentence  of  a  person  in  one  state  for  murder  does 
not  afiFect  his  right  to  maintain  an  action  in  another.*  Similarly, 
where  an  action  was  started  before  the  trial  of  a  prisoner  and  judg- 
ment entered  after  conviction  it  was  held  that  the  sentence  of  the 

16.  State  v.  Nipper,  166  N.  C.  272,  Mo.  635,  129  S.  W.  21,  137  A.  S.  R. 
81  S.  E.  164,  Ann.  Cas.  1916C  126.         680;  Kenyon  v.   Saunders,  18  R.  I. 

17.  Westbrook  v.  State,  133  Ga.  578,   590,  30  Atl.  470,  26  L.R.A.  232. 

66  S.  E.  788,  18  Ann.  Cas.  295,  26  2.  Kenvon  v.  Saunders,  18  R.  I.  590, 

L.R.A.(N.S.)  591.  30  Atl.  470,  26  L.R.A.  232. 

18.  Westbrook  v.  State,  133  Ga.  578,  3.  McLaughlin  v.  McLaughlin,  228 
66  S.  E.  788,  18  Ann.  Cas.  295,  26  Mo.  635,  129  S.  W.  21,  137  A.  S.  R. 
L.R.A.(N.S.)    591.  680. 

19.  In  re  Birdsong,  39  Fed.  599,  4  4.  Note:  18  L.R.A.  82. 

L.R.A.  628.  6.  Davis  v.  Laning,  85  Tex.  39,  19 

20.  Stephens  v.  Couley,  48  Mont.  S.  W.  846,  34  A.  S.  R.  784  and  note, 
352,  138  Pac.  189,  Ann.  Cas.  1915D   18  L.R.A.  82  and  note, 

958.  6.  Wilson  v.  Kinj?,  59  Ark.  32,  26  S. 

1.  McLaughlin  v.  McLaughlin,  228  W.  18,  23  L.R.A.  802. 
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prisoner  did  not  affect  the  right  of  the  plaintiflF  to  enforce  his  judg- 
ment by  garnfshee  process  against  a  debtor  of  the  prisoner.^  It  has 
also  been  held  that  where  a  prisoner  gave  a  note  to  the  jailer  in 
payment  of  a  fine,  for  nonpayment  of  which  he  was  imprisoned,  the 
note  will  be  enforced  when  the  jailer  treats  it  as  so  much  cash.  The 
decision  proceeds  on  the  ground  that  since  the  process  under  which 
the  maker  was  confined  was  not  issued  as  a  matter  of  oppression, 
no  public  policy  is  violated  by  enforcing  the  note.®  Although  a 
prisoner  might  be  sued  at  common  law,  yet  it  was  held  he  was  power- 
less to  bind  himself  by  a  contract  to  procure  counsel  to  defend  him, 
or  to  procure  the  necessary  money  for  incidental  expenses.®  There- 
fore in  order  to  mitigate  some  of  the  severity  of  these  rules,  which 
prevented  a  prisoner  from  suing  to  protect  his  estate,  statutes  have, 
in  some  jurisdictions,  been  enacted  providing  for  the  appointment 
of  a  trustee  to  take  charge  of  the  convict^s  estate  during  his  term.^® 
The  duty  of  this  trustee  is  to  protect  the  prisoner's  estate,  either  by 
bringing  a  suit  for  him  or  defending  a  suit  against  him,  and  where 
the  statute  provides  for  the  appointment  of  such  a  trustee  a  valid 
judgment  against  the  convict  as  to  his  property  cannot  be  obtained 
without  such  appointment.  This  rule  does  not  apply  to  divorce  suits 
without  a  prayer  for  alimony  or  sequestration,  since  that  is  a  proceed- 
ing which  affects  the  status  and  not  the  estate.  The  service  of  a 
summons  in  such  a  proceeding  is  therefore  to  be  regarded  as  an 
exception  to  the  rule.^*  Since  such  statutes  are  in  derogation  of 
the  natural  right  to  hold  and  manage  property  it  is  held  that  they 
must  be  strictly  construed.  Consequently  it  has  been  held  that  a 
.  sentence  of  death  to  be  executed  at  a  time  to  be  fixed  by  the  governor 
not  more  than  one  vear  from  the  time  of  sentence,  and  meantime 
to  be  imprisoned,  was  not  a  sentence  for  less  than  the  natural  life 
of  the  convict,  within  the  meaning  of  the  statute  providing  for  the 
appointment  of  a  trustee,  hence  a  judgment  rendered  against  the 
convict  after  his  conviction  and  sentence  was  enforceable  without 
the  appointment  of  such  a  trustee.^*  The  statutes  of  several  states 
provide  that  a  sentence  of  imprisonment  in  the  penitentiary  shall 
suspend  all  the  civil  rights  of  the  prisoner,^*  but  no  consequences 

7.  Nerac's  Estate,  35  Cal.  392,  95  Laughlin  v.  McLaughlin,  228  Mo.  635, 
Am.  Dec.  Ill;  Coffee  v.  Ha>Ties,  124  129  S.  W.  21,  137  A.  S.  R.  680. 
Cal.  561,  57  Pac.  482,  71  A.   S.  R.  11.  McLaughlin  v.  McLaughlin,  228 
99.  Mo.  635,  129  S.  W.  21,  137  A.  S.  R. 

8.  St.   Albans'  Bank  v.  Dillon,  30  680. 

Vt.  122,  73  Am.  Dec.  295.  12.  Gray  v.  Stewart,  70  Kan.  429,  78 

9.  McLaughlin  v.  McLaughlin,  228   Pac.  852,  109  A.  S.  R.  461. 

Mo.  635,  129  S.  W.  21,  137  A.  S.  R.  13.  In  re  Nerac's  Estate,  35  Cal.  392, 

680.  95  Am.  Dec.  Ill;  Coffee  v.  Ilavnes, 

10.  Gray  v.  Stewart,  70  Kan.  429,  124  Cal.  561,  57  Pac.  482,  71  A.  S.  R. 
78  Pac.  852,  109  A.  S.  R.  461;  Mc-  99;  Smith  v.  Becker,  62  Kan.  541,  64 
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follow  from  such  a  statute  except  such  as  are  expressly  declared 
therein.^*  * 

19.  Recovery  for  Injuries  Sustained  during  Imprisonment — In  the 
absence  of  statute,  the  state  is  not  liable  to  a  convict  for  injuries  sus- 
tained by  him  as  a  result  of  the  negligence  of  a  prison  employee, 
whether  the  convict  is  working  outside  ^^  or  inside  the  place  of 
imprisonment.**  Similarly,  in  the  absence  of  statute,  neither  a 
county  *'  nor  a  municipality  is  liable  to  prisoners  for  injuries  so 
sustained.*®  The  same  rule  has  been  held  to  apply  when  the  mainte- 
nance of  the  institution  where  the  injury  was  sustained  was  merely 
permitted  and  not  enjoined  by  the  statute.*'  The  reason  for  the 
rule  is  that  the  maintenance  and  conduct  of  such  institution  is  a  purely 
governmental  function,  to  which  the  rule  of  respondeat  superior  does 
not  apply, ^  and  it  is  said  that  if  a  prisoner  has  sustained  injury 

Pac.  70,  63  L.R.A.  141;  McLaughlin  Notes:  30  A.  S.  R.  402;  36  L.R.A. 

V.  McLaughlin,  228  Mo.  635, 129  S.  W.  293;  26  L.R.A.(N.S.)  180;  6  Ann.  Cas. 

21, 137  A.  S.  R.  680.  437. 

Note :  18  L.R. A.  82.  19.  Curran  v.  Boston,  161  Mass.  506, 

14.  Coffee  v.  Haynes,  124  Cal.  661,  24  N.  E.  781,  21  A.  S.  R.  465,  8  L.R.A. 
57  Pac.  482,  71  A.  S.  R.  99.  243. 

15.  Clodf elter  v.  State,  86  N.  C.  51,  Note :  Ann.  Cas.  1913B  1280. 

41  Am.  Rep.  440  and  note.  20.  Gray  v.  Griffin,  111  Ga.  361,  36 

16.  Lewis  V.  State,  96  N.  Y.  71,  48  s.  E.  792,  51  L.R.A.  131;  Curran  ▼. 
Am.  Rep.  607;  Moody  v.  State's  Pris-  Boston,  151  Mass.  605,  24  N.  E.  781, 
on,  128  N.  C.  12,  38,  S.  E.  131,  53  21  A.  S.  R.  465  and  note,  8  L.R.A. 
L.R.A.  855.  243;  Ulrich  v.  St.  Louis,  112  Mo.  138, 

17.  La  Clef  v.  Concordia,  41  Kan.  20  S.  W.  466,  34  A.  S.  R.  372;  Lewis 
323,  21  Pao.  272,  13  A.  S.  R.  285  and  v.  State,  96  N.  Y.  71,  48  Am.  Rep. 
note;  Hite  v.  Whitely  County  Court,  607;  Clodf  elter  v.  State,  86  N.  C.  51, 
91  Ky.  168,  15  S.  W.  57,  11  L.R.A.  41  Am.  Rep.  440  and  note;  Moffitt  v. 
122 ;  Moffitt  V.  Asheville,  103  N.  C.  237,  Asheville,  103  N.  C.  237,  9  S.  E.  695, 
9  S.  E.  695,  14  A.  S.  R.  810.  14  a.  S.  R.  810  and  note;  Moody  ▼. 

Notes:   36   L.R.A.    293;    2   L.R.A.  state's  Prisom,  128  N.  C.  12,  38  S.  E. 

(N.S.)  95.  131,  53  L.R.A.  855;  Nichols  v.  Foun- 

18.  Gray  v.  Griflln,  111  Ga.  361,  36  tain,  165  N.  C.  166,  80  S.  E.  1059,  Ann. 
R.  E.  792,  51  L.R.A.  131;  La  Clef  V.  ^^^g  jgigj)  ^52  ^nd  note,  52  L.R. A. 
Concordia,  41  Kan.  323,  21  Pac.  272,  (j^s.)    942;    Carty   v.   Winooski,  78 

T^  ^'  ^V-i5t^^  ?2q  'JJ'n^i  ^w  ""L^    Qi  ^^'  1^4'  ^2  Atl.  45,  6  Ann.  Cas.  436 

^""a'^lr^^P^'J^  ^;  f'  -n^^nt  and  note,  2  L.R.A.(N.S.)  95  and  note; 

A.  S.  R.  372;  Moffitt  v.  Asheville,  103   3  '  Guvandotte  34  W  Va.  299 

N.  C.  237,  9  S.  E.  695, 14  A.  S.  R.  810  7o^p   7^^??  j  i^^^^  IL^' 

and  note     Nichols  v.  Mountain,   165   p?  ^;    ,  ^^ V  w  ^     aqq^ 

N.  C.  166,  80  S.  E.  1069,  Ann.  Cas.   ^^^^^f  *^,^'  ^^^'  If;  ^^^\^.^'  ®- 

1915D  152  and  note,  52  L.R. A.  (N.S.')    ^^7,  4  Ann    Cas.  515;   Nettleton  ▼. 

942 ;  Carty  v.  Winooski,  78  Vt.  104,   Prescott,  16  Ont.  L.  Kep.  538, 12  Ann. 

62  Atl.  45,  6  Ann.  Cas.  436  and  note,   ^aa.  790. 

2  L.R.A.(N.S.)  95  and  note;  Brown  v.       Notes:  62  Am.  Dec.  294;  30  A.  S.  R. 

Guyandotte,  34  W.  Va.  299,  12  S.  E.   402;  36  L.R.A.  293;  25  L.R.A.(N.S.) 

707,  11  L.R. A.  121;  Nettleton  v.  Pres-  180;  6  Ann.  Cas.  437;  Ann.  Cas.  1913B 

cott,  16  Ont.  L.  Rep.  638, 12  Ann.  Cas.   1280. 

790. 
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as  the  result  of  the  negligence  of  an  officer  charged  with  his  custody, 
the  injury  must  be  attributed  to  the  cause  which  occasioned  his  con- 
finement.^ Therefore  to  enable  a  prisoner  to  maintain  an  actioa 
against  the  state  or  a  governmental  agency  exercising  the  functions 
of  a  state  in  regard  to  a  penal  institution,  the  authority  to  sue  them 
must  be  expressly  given  by  the  statute.^  For  the  same  reason  there 
is  generally  held  to  be  no  liability  to  a  prisoner  for  injuries  sustained 
as  a  result  of  his  confinement  in  a  penal  institution  which  is  unhealth- 
f ul  or  otherwise  unfit*  The  rule  holds  good  even  though  the  improper 
conditions  result  in  disease  or  even  where  -death  is  caused.**  One 
court  has  intimated  that  even  if  the  jail  is  burned  in  consequence  of 
the  negligence  of  the  city  officers,  thereby  causing  the  death  of  a 
prisoner,  the  municipality  is  not  liable,  the  act  being  ultra  vires.* 
One  case  only  •  seems  to  give  support  to  the  theory  that  independently 
of  statute  a  municipality  may  be  liable  for  the  negligence  of  its 
officers  in  the  care  of  its  place  of  imprisonment  But  a  careful  read- 
ing of  the  decision,  in  view  of  the  facts  under  which  the  case  arose, 
destroys  its  force  as  an  authority  against  the  general  doctrine.  The 
representatives  of  a  prisoner  who  was  burned  to  death  in  a  fire  which 
destroyed  the  lockup  of  a  small  municipality  brought  an  action 
against  it  on  the  theory  of  negligence.  It  appeared  that  the  keeper 
of  the  lockup  also  held  other  municipal  positions.  It  also  appeared 
that  after  locking  up  the  deceased  on  a  charge  of  drunkenness,  the 
keeper  left  the  place  to  attend  to  other  duties,  and  that  during  his 
absence  the  fire  broke  out.  The  court  decided  that  the  fact  of  the 
absence  of  the  officer  at  the  time  was  insufficient  under  the  circum- 
stances to  show  negligence.  There  is  nothing  in  the  case  tending 
to  show  that  the  court  intended  to  lay  down  a  rule  different  from  the 
general  rule,  and  much  to  show  that  it  intended  to  confine  its  decision 
to  the  particular  facts  and  the  plaintiff's  pleadings.  But  in  one  juris- 
diction, under  a  statute  which  requires  cities  to  construct  prisons  and 
to  furnish  them  in  a  certain  manner  calculated  to  promote  a  reason- 
able degree  of  comfort  to  prisoners  and  to  protect  them  from  actual 

1.  Lewis  V.  State,  96  N.  Y.  71,  48  Charleston,  57  W.  Va.  433,  50  S.  E. 
Am.  Rep.  607.  627,  4  Ann.  Gas.  615  and  note;  Nettle- 

2.  Hite  V.  Whitley  County  Court,  91  ton  v.  Prescott,  16  Ont.  L.  Rep.  538, 
Ky.  168,  15  S.  W.  57,  11  L.R.A.  122;  12  Ann.  Gas.  790  and  note. 

Curran  v.  Boston,  151  Mass.  505,  24  Notes:  2  L.R.A. (N.S.)  95,  96;  25 

N.  E.  781,  21  A.  S.  R.  465,  8  L.R.A.  L.R.A.( N.S.)  93,180;  Ann.  Gas.  1913B 

243;  Moffitt  v.   Asheville,  103  N.   C.  1280. 

237,  9  S.  E.  695,  14  A.  S.  R.  810  and  4.  Notes:   25  L.R.A. (N.S.)    181;   6 

note;  Shields  v.  Durham,  118  N.  G.  450,  Ann.  Gas.  437. 

24  S.  E.  794,  36  L.R.A.  293;  Moody  6.  Brown  v.  Guvandotte,  34  W.  Va. 

V.  State's  Prison,  128  N.  C.  12,  38  S.  299,  12  S.  E.  707,  11  L.R.A.  121. 

E.  131,  53  L.R.A.  855.  Note:  25  L.R.A. (N.S.)  182. 

3.  Gray  v.  Griffin,  111  Ga.  361,  36  6.  McKenzie  v.  Chilliwack,  [19121  A. 
S.  E.  792,  51  L.R.A.  131;   Shaw  v.  C.  (Eng.)  888,  Ann.  Gas.  1913B  1278. 
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bodily  suffering  injurious  to  health,  it  has  been  held  that  a  munici- 
pality will  be  liable  for  failure  to  construct  and  furnish  the  prison 
as  required  by  the  statute,  but  not  for  the  failure  of  the  officer  to 
supply  to  the  prisoner  the  comforts  which  have  been  provided.'  This 
is  said  to  be  the  only  jurisdiction  in  the  Union  where  this  doctrine 
is  applied.*  Another  exception  to  the  general  rule  is  where  a  town 
elected  to  put  up  a  calaboose  of  its  own,  independent  of  the  statute, 
and  not  subject  to  the  law  requiring  jails  to  be  inspected  and  kept 
in  proper  condition.  In  such  case  it  was  held  liable  for  the  injury 
resulting  from  its  negligence  in  failing  to  keep  it  in  a  proper  con- 
dition.^ The  fact  that  labor  is  required  of  prisoners  in  a  penal  insti- 
tution and  that  some  revenue  is  derived  therefrom  does  not  make 
the  institution  a  business  enterprise,  so  as  to  render  a  municipal 
corporation  liable  for  the  acts  of  its  officers  if  part  of  the  expense 
of  the  institution  is  raised  by  taxation.  The  revenue  derived  from  the 
labor  of  the  prisoners  is  in  such  case  merely  incidental.^®  So  a  city 
is  generally  held  not  liable  for  injuries  to  a  prisoner  due  to  an  assault 
committed  on  him  in  the  city  calaboose  by  another  prisoner  confined 
there.^*  But  it  was  held  otherwise,  where,  in  a  state  having  a  statute 
making  municipalities  liable  for  mob  violence,  a  number  of  men 
confined  in  a  calaboose  whipped  a  prisoner  for  refusing  to  pay  a  fine 
inflicted  by  a  so-called  "kangaroo  court,''  composed  of  other  prisoners. 
This  mock  court  tried  and-  convicted  the  plaintiff  on  a  pretended 
charge  of  invading  their  liberties  and  assessed  the  fine  which  the 
plaintiff  refused  to  pay.  It  was  held  that  the  other  prisoners  were 
a  mob  within  the  meaning  of  the  statute,  the  court  saying  that  a  mob 
might  exist  as  well  within  a  jail  as  without  it.^*  Some  courts  have 
held  that  where  a  prisoner  is  injured  by  the  negligence  of  officers 
in  charge  of  a  penal  institution,  his  remedy  is  against  the  officers 
and  not  against  the  county  or  municipality,^*  but  doubt  has  been 
intimated  whether  this  view  is  sound.**    The  liability  of  prison  offi- 

7.  Moffitt  V.  Asheville,  103  N.  C.  237,  10.  Curran  v.  Boston,  151  Mass.  505, 
9  S.  E.  695,  14  A.  S.  R.  810;  Shields  24  N.  E.  781,  21  A.  S.  R.  465,  8  L.R.A. 
V.  Durham,  118  N.  C.  450,  24  S.  E.  243,  quoted  with  approval  in  Ulrich  v. 
794,  36  L.R.A.  293;  Nichols  v.  Foun-  St.  Louis,  112  Mo.  138,  20  S.  W.  466, 
tain,  165  N.  C.  166,  80  S.  E.  1059,  Ann.  34  A.  S.  R.  372. 

Cas.  1915D  152  and  note,  52  L.R.A.  11.  Note:  2  L.R.A.(N.S.)  95. 

(N.S.)  942.  12.  Blakeman  v.  Wichita,  93  Kan. 

Notes:    36    L.R.A.    293;    2   L.R.A.  444,  144  Pac.  816,  Ann.  Cas.  1916D 

(N.S.)  96;  4  Ann.  Cas.  517.  188,  L.R.A.1915C  578. 

8.  Shaw  V.  Charleston,  57  W.  Va.  13.  Curran  v.  Boston,  151  Mass.  505, 
433,  50  S.  E.  527,  4  Ann.  Cas.  515 ;  24  N.  E.  781,  21  A.  S.  R.  465,  8  L.R.A. 
Nettleton  v.  Prescott,  16  Ont.  L.  Rep.  243. 

538,  12  Ann.  Cas.  790.  14.  Note :  36  L.R. A.  293. 

9.  Note:  25  L.R.A. (N.S.)  182. 

1184 


21  E.  C.  L.  PRISONS  AND  PRISONERS  §§  20,  21 

cera  and  lessees  of  contract  labor  to  prisoners  for  wrongful  acts  is 
treated  elsewhere  in  this  article.** 

20.  Forfeitures. — ^Forfeiture  of  the  defendant's  property  to  the 
crown  was  a  consequence  attending  the  conviction  of  crime,  and  was 
of  very  ancient  origin.  It  seems  to  have  been  practiced  by  the  early 
Saxons,  and  to  have  formed  a  part  of  the  ancient  Scandinavian  con- 
stitution.  The  reason  given  by  Blackstone  for  the  rule  was  that 
since  the  forfeiture  affected  the  prisoner's  family,  his  sense  of  duty 
to  them  as  well  as  his  dread  of  punishment  would  tend  to  deter 
him  from  crime.**  It  is  now  held,  however,  that  a  sentence  will  not, 
of  itself,  work  a  forfeiture,*^  and  in  some  jurisdictions  it  is  provided 
by  statute  that  no  forfeiture  shall  be  caused  by  a  conviction.*®  Other 
statutes  provide  for  a  forfeiture  only  during  the  lifetime  of  the  pris- 
oner. Under  such  a  statute  it  was  held  that  a  prisoner  sentenced  to 
death  for  murder  might  validly  devise  the  fee  of  his  estate.*®  In 
some  states  even  a  life  sentence  does  not  affect  or  interfere,  with  thi 
disposition  of  a  convict's  property j  or  prevent  its  being  subjected  to 
the  payment  of  his  debts.*®  Where  a  statute  provided  that  no  convic- 
tion and  imprisonment  for  any  offense  should  work  a  forfeiture  of 
estate,  it  was  held  that  a  prisoner  might  appeal  from  the  probate  of 
his  wife's  will  and  might  validly  execute  the  appeal  bond  required 
by  the  statute  as  security  for  costs.* 

21.  Liability  to  Criminal  Trial  while  Prisoner. — The  fact  that  a 
person  is  in  a  penal  institution  under  a  sentence  after  conviction 
of  a  crime  does  not  prevent  him  from  being  tried,  convicted  and 
sentenced  for  another  crime  committed  either  prior  to  ^  or  during  his 
imprisonment ;  *  and  therefore  a  court  may  punish  for  contempt  a 
convict  who  refuses  to  testify  when  brought  before  it  as  a  witness 
although  there  is  no  statutory  regulation  to  compel  or  provide  for  his 
attendance.'*  The  reason  given  for  the  rule  is  that  the  penitentiary  is 

15.  See  supra,  par.  11,  27.  Atl.  631,  4  Ann.  Cas.  719;  Ex  parte 

16.  Note :  17  Am.  Dec.  792.  Trammer,  35  Nev.  56,  126  Pac.  337, 

17.  In  re  Nerae,  35  Cal.  392,  95  Am.   41  L.R.A.(N.S.)  1095  and  note;  State 
Dec.  111.  V.  Keefe,  17  Wyo.  227,  98  Pac.  122, 

18.  Coffee  v.  Haynea,  124  Cal.  661,   17  Ann.  Cas.  161  and  note,  22  L.R.A. 
57  Pac.  482,  71  A.  S.  R.  99;  In  re  Don-    (N.S.)  896. 

nelly,  125  Cal.  417,  58  Pac.  61,  73  A.  3.  Huffaker  v.  Com.,  124  Ky.  115, 

S.  R.  62;  Kenyon  v.  Saunders,  18  R.  98  S.  W.  331,  14  Ann.  Cas.  487  and 

I.  590,  30  Atl.  470,  26  L.R.A.  232;  note;  Singleton  v.  State,  71  Miss.  782, 

Davis  V.  Laning,   85   Tex.   39.   19   S.  19  So.  295,  42  A.  S.  R.  488;  Com.  v. 

W.  846,  34  A.  S.  R.  784,  18  L.R.A.  82  Ramunno,  219  Pa.  St.  204,  68  Atl.  184, 

and  note.  123  A.  S.  R.  653,  12  Ann.  Cas.  818, 

19.  Rankin  v.  Rankin,  6  T.  B.  Mon.  14  L.R.A. (N.S.)  209;  State  v.  Keefe, 
(Kv.)  531, 17  Am.  Dec.  161.  17  Wyo.  227,  98  Pac.  122,  17  Ann. 

20.  Note:  73  A.  S.  R.  64.  Cas.  161  and  note,  22  L.R.A. (N.S.) 

1.  Kenvon  v.  Saunders,  18  R.  I.  590,   896. 

30  Atl.  470,  26  L.R.A.  232.  Note:  41  L.R.A.(N.S.)  1095. 

2.  Rigor  V.  State,  101  Md.  465,  61       4.  Williams  v.  State,  125  Ark.  287, 

R.  C.  L.  Vol.  XXI.— 75.  1185 


§  22  PRISONS  AND  PRISONERS  21  R.  C.  L. 

not  a  sanctuary  giving  a  prisoner  immunity  from  trial  merely  because 
he  is  undergoing  punishment  under  a  prior  sentence.*  It  is  said 
that  in  only  one  jurisdiction  have  the  courts  taken  a  different  view.* 
Also,  where  a  convict  escapes  while  serving  a  sentence,  and  is  after- 
ward sentenced  for  another  offense  under  another  name  assumed  by 
him,  and  while  serving  the  second  sentence  is  recognized  as  an  escaped 
convict,  his  imprisonment  will  not  prevent  his  being  compelled  to 
serve  out  the  unexpired  former  sentence.'  Conversely,  the  principle 
has  been  applied  to  the  failure  of  the  government  to  try  the  accused 
within  the  time  provided  by  the  legislature  in  execution  of  the  con- 
stitutional provision  for  speedy  trials  in  criminal  cases.  In  such  a 
case  it  was  held  that  the  imprisonment  will  not  excuse  the  govern- 
ment from  proceeding  to  trial  on  a  subsequent  indictment  within  the 
time  limited  by  law,  and  that  their  failure  to  do  so  entitled  the  pris- 
oner to  the  allowance  of  a  motion  to  discharge  him  from  further 
prosecution  on  the  second  indictment.®  The  notion  that  a  prisoner 
already  convicted  of  an  offense  and  serving  an  imprisonment  therefor 
could  not  be  held  for  another  offense  while  in  confinement  seems 
to  have  had  its  source  in  the  English  doctrine  that  a  person  attainted 
for  felony  could  not  be  prosecuted  for  another  offense.*  This  was 
known  as  the  plea  of  autrefois  attaint,  the  effect  of  which  is  else- 
where treated.*® 

VII.  Contract  Convict  Labor 

22.  Generally. — Statutes  giving  power  to  hire  out  convicts  or  per- 
sons imprisoned  in  jails  under  conviction  of  crime  are  generally 
held  constitutional,**  and  it  has  been  said  by  an  eminent  judge  that 
the  power  of  the  legislature  validly  to  enact  such  statutes  has  never 
been  questioned.**  Such  a  statute  does  not  create  a  greater  or  mora 
excessive  punishment,  and  is  not  therefore  contrary  to  the  constitu- 
tional   provision    inhibiting    the   infliction    of    cruel    and    unusual 

188  S.  W.  826,  L.R.A.1917B  586  and  Trammer,  35  Nev.  66,  126  Pac.  337, 

note.  41  L.R.A.(N.S.)    1095;   Crenshaw  v. 

6.  Rigor  V.  State,  101  Md.  465,  61  State,  1  Mart.  &  Y.   (Tenn.)   122,  17 

Atl.  631,  4  Ann.  Cas.  719 ;  Ex  parte  Am.  Dec.  788  and  note ;  State  v.  Keefe, 

Trammer,  35  Nev.  56, 126  Pac.  337,  41  17  Wyo.  227,  98  Pac.  122, 17  Ann.  Cas. 

L.R.A.(N.S.)  1095.  161,  22  L.R.A.(N.S.)  896. 

6.  Note:  41  L.R.A.(N.S.)  1096.  10.  See  Criminal  Law,  vol  8,  p. 

7.  Henderson  v.  James,  52  Ohio  St.  123. 

242,  39  N.  E.  805,  27  L.R.A.  290.  11.  Hall  v.  O'Neil  Turpentine  Co., 

8.  State  V.  Keefe,  17  Wvo.  227,  98   56  Fla.  324,  47  So.  609,  16  Ann.  Cas. 
Pac.  122,  17  Ann.  Cas.  16i  and  note,   738. 

22  L.R.A.(N.S.)  896.  Notes:  22  A.  S.  R.  768;  27  L.R.A. 

9.  Singleton  v.  State,  71  Miss.  782,   604;  35  L.R.A.  566;  L.R.A.1916D  660. 
16  So.  295,  42  A.  S.  R.  488;  Ex  parte       12.  Note:  27  L.R.A.  604. 
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punishments,**  and  convicts  engaged  in  labor  outside  the  prison  are  aa 
much  under  the  control  and  supervision  of  the  public  authorities  and 
the  protection  of  law  as  though  performing  similar  labor  within  the 
place  of  imprisonment.!*  One  reason  given  for  upholding  the  right  of 
the  state  to  lease  the  labor  of  convicts  is  that  the  expense  of  caring 
for  and  guarding  them  is  a  burden  oh  the  taxpayers,  and  that  the 
state  has  a  right  to  relieve  itself  of  these  duties  by  arranging  with 
others  to  perform  them.**  Another  reason  given  is  that  the  substitu- 
tion of  hard  labor  outside  of  the  walls  of  the  prison  when  the  con- 
vict's condition  is  normal,  where  he  has  fresh  air,  pure  water 
and  wholesome  food,  which  are  superior  advantages  over  a  close 
confinement,  is  a  humane  and  ameliorating  policy  in  reference  to 
the  convict  himself,  as  well  as  a  more  profitable  use  of  his  labor  for 
the  state,  while  it  is  at  the  same  time  the  performance  of  an  imposed 
duty  as  a  penalty  for  crime,  answering  all  the  purposes  of  punish- 
ment.** Consequently,  the  hiring  out  of  convicts  to  persons  or  corpo- 
rations desiring  their  services  in  the  execution  of  private  enterprises 
or  otherwise  as  distinguished  from  working  them  in  the  penal  insti- 
tutions or  on  public  works  is  practiced  in  a  number  of  jurisdictions.*' 
Some  jurisdictions  have  provided  by  statute  for  the  hiring  of  a  con- 
vict sentenced  to  pay  a  fine  and  costs  to  one  who  becomes  his  surety 
for  their  payment,  to  enable  him  to  work  them  out,  imposing  penal- 
ties for  an  escape  or  a  breach  thereof,  or  making  it  a  misdemeanor;  *• 
while  others  have  provided  for  the  leasing  of  their  prisons  together 
with  the  labor  of  the  convicts  therein  confined.  Such  a  contract  is 
not  affected  by  the  subsequent  repeal  of  the  act  under  which  it  was 
made.**  Notwithstanding  these  facts,  it  is  the  policy  in  some  juris- 
dictions to  retain  the  immediate  supervision  and  control  of  convicts 
by  means  of  officers  selected  by  the  state.**  In  others  the  practice 
of  farming  out  convicts,  and  of  contract  prison  labor  generally,  is 
abolished.*  It  may  be  generally  said  that  where  no  statute  or  public 
policy  is  violated,  the  courts  will  not  control  the  methods  adopted 
for  utilizing  convict  labor  authorized  by  the  law.*  A  lease  of  the 
labor  of  convicts  does  not  transfer  the  title  but  merely  the  possession 
of  them.*    Where  the  superintendent  of  a  penitentiary  has  merely 

18.  Note:  35  L.R.A.  566.  Cas.  167  and  note,  12  L.R.A.(N.S.) 

14.  Clodfelter  v.  State,  86  N.  C.  61,  317;  Cunninfjrham  v.  Moore,  55  Tex, 
41  Am.  Rep.  440.  373,  40  Am.  Rep.  812. 

15.  Georgia     Penitentiary     Co.     v.  1.  State  v.  Henry,  87  Miss.  125,  40 
Nelms,  65  Ga.  499,  38  Am.  Rep.  793.  So.  152,  5'L.R.A.(N.S.)  340;  People  v. 

16.  Clodfelter  v.  State,  86  N.  C.  61,  Hawkins,  157  N.  Y.  1,  51  N.  E.  257, 
41  Am.  Rep.  440.  68  A.  S.  R.  736,  42  L.R.A.  490. 

17.  Note :  27  L.R.A.  604.  2.  Hall  v.  O'Neil  Turpentine  Co.,  56 
j     18.  Note:  27  L.R.A.  607.  Fla.  324,  47  So.  609,  16  Ann.   Cas. 

19.  Note:  27  L.R.A.  608.  738. 

20.  St.  Louis,  etc.,  R.  Co.  ▼.  Boyle,  3.  Georgia     Penitentiary     Co.     v. 
83  Ark.  302,  103  S.  W.  744,  13  Ann.  Nelma,  65  Qa.  499,  38  Am.  Rep.  793. 
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authority  to  receive  money  due  to  the  state  for  the  hire  of  convicts, 
the  fact  that  there  is  a  usage  whereby  such  oflBcers  take  notes  in  lieu 
of  such  money  and  indorse  them  to  other  persons  does  not  avail  to 
make  the  state  liable  on  the  indorsement,  the  reason  given  being  that 
the  power  was  not  necessarily  incident  to  the  office,  and  that  no  usage 
could  vary  or  enlarge  the  statutory  power  of  the  officer.* 

23.  Execution  and  Enforcement  of  Contract. — ^A  lease  of  convicts 
is  invalid  unless  made  in  accordance  with  the  statute  authorizing  it,* 
And  the  custodian  cannot  allow  convicts  to  go  out  of  his  control 
under  a  contract  not  so  executed.*  It  has,  however,  been  held  that 
where  the  charter  of  a  city  neither  expressly  permits  nor  expressly 
forbids  the  city  to  make  a  contract  for  leasing  the  labor  of  persons 
<}onfined  in  its  workhouse,  such  a  contract,  not  being  forbidden,  is 
not  illegal  so  as  to  enable  the  lessee  to  defend  successfully  against 
it,  although  the  city  if  it  saw  fit  might,  in  an  action  against  it  for 
breach,  plead  ultra  vires  in  defense.'  Any  contract  for  the  hire  of 
convicts  is  subject  to  the  provisions  of  law  designed  for  their  care 
and  proper  treatment.®  The  warden  or  other  custodian  is  usually 
designated  by  statute  to  execute  such  contracts.*  A  lessee  of  convict 
labor  has  no  claim  against  the  state  for  damages  in  consequence  of 
an  abuse  of  the  pardoning  power,  whereby  he  is  deprived  of  the  labor 
of  convicts  leased  to  him.^®  Nor  can  he  maintain  any  claim  for 
breach  of  the  contract  by  the  state  unless  the  statute  provides  for 
such  a  claim.^^ 

24.  Effect  of  Statutory  ProYisions. — ^Where  a  statute  authorizes 
county  commissioners  to  employ  prisoners  on  the  highways,  the  order 
of  the  commissioners  that  the  prisoners  be  so  worked  is  not  a  second 
sentence,  or  additional  judgment,  imposed  after  part  of  the  punish- 
ment has  been  inflicted,  but  is  merely  an  incident  of  the  punishment, 
which  must  be  taken  to  have  been  in  the  contemplation  of  the  prisoner 
when  he  committed  the  offense."  It  has  been  held  that  a  statute 
relating  to  leasing  the  labor  of  convicts  but  giving  the  prison  commis- 
sion full  control  and  management  of  them,  with  power  to  appoint  all 
necessary  guards,  etc.,  does  not  deliver  the  physical  custody  of  the 
prisoners  into  the  hands  of  the  lessee,  but  merely  contracts  for  their 

4.  Carolina  Nat.  Bank  v.  State,  60  7.  St.  Lonis  v.  Davidson,  102  Mo. 
S.  C.  465,  38  S.  E.  629,  85  A.  S.  R.  149,  14  S.  W.  825,  22  A.  S.  R.  764. 
865.  8.  Hall  v.  O'Neil  Turpentine  Co.,  66 

5.  Nugent  v.  Arizona  Imp.  Co.,  173  Fla.  324,  47  So.  609, 16  Ann.  Cas.  738. 
U.  S.  338,  19  S.  Ct.  461,  43  U.  S.  (L.  9.  State  v.  Mortensen,  69  Neb.  376, 
ed.)  721;  State  v.  Mortensen,  69  Neb.  95  N.  W.  831,  5  Ann.  Cas.  291. 
376,  95  N.  W.  831,  5  Ann.  Cas.  291.  10.  Note:  42  L.R.A.  59. 

Note :  27  L.R. A.  606.  11.  Note :  42  L.R.A.  59. 

6.  Nuf^ent  v.  Arizona  Imp.  Co.,  173       12.  State  v.  Yandle,  119  N.  C.  874, 
U.  S.  338,  19  S.  Ct  461,  43  U.  S.  (L.   25  S.  E.  798,  34  L.R.A.  392. 

€d.)  721. 
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labor.^*  A  statute  authorizing  the  hiring  out  of  convicts  to  work  in  a 
coal  mine  has  been  held  not  to  be  ex  post  facto  as  to  convicts  sentenced 
to  and  already  undergoing  hard  labor  when  the  statute  was  enacted.^* 
A  statute  empowering  the  prison  authorities  to  hire  out  the  labor  of 
convicts  has  been  held  not  unconstitutional  as  reducing  the  convict 
to  a  state  of  slavery,  since  the  disabilities  under  which  the  convict 
sujffers  are  the  result  of  his  conviction  and  imprisonment  for  his  crime, 
and  these  are  not  altered  by  the  contract.**  Where  a  statute  authorized 
the  leasing  of  convicts  without  compensation  other  than  that  the  lessee 
should  provide  for  the  care  and  safekeeping  of  the  prisoners,  the 
statute  was  held  not  unconstitutional  as  a  "donation"  or  "gratuity," 
it  being  held  that  the  promise  to  care  for  and  safely  keep  them  was  a 
sufficient  consideration  to  sustain  the  contract.** 

25.  Subleasing  and  Assignment  of  Contract. — Some  courts  hold 
that  in  the  absence  of  statute  the  lessee  of  convict  labor  may  sublease 
it  if  the  sublease  contains  proper  stipulations  as  to  the  treatment  of 
the  convicts.*^  The  view  has  also  been  taken  that,  regardless  of  the 
legality  of  a  sublease  of  convict  laborers,  a  sublessee  who  has  received 
the  full  benefit  of  the  contract  of  sublease  is  not  entitled  to  allege  ille- 
gality as  a  defense  to  an  action  for  the  agreed  price  of  hiring.*®  But 
there  are  authorities  which  hold  that  subleasing  is  illegal  in  the  ab- 
sence of  statutory  authority.**  It  has  been  held  that  the  lessee  of  a 
penitentiary  may  assign  his  contract.** 

26.  Duties  and  Liabilities  of  Lessee  to  Prisoners. — ^While,  in  a 
sense,  the  relation  of  master  and  servant  may  be  said  to  exist  between 
a  prisoner  and  the  lessee  of  his  labor,*  and  some  authorities  so  hold,® 
the  relation  cannot  be  said  to  exist  in  the  strict  sense,  because  the  serv- 
ice is  not  voluntary,  or  for  hire  or  reward,  and  also  because  the 
control  exercised  by  the  contractor  over  the  convict  is  usually  limited.* 
Consequently  it  has  been  held  that  where  the  state,  by  officers  of  its 
own  selection,  retains  the  immediate  and  direct  supervision  and  control 
of  leased  convicts,  the  hirer  thereof  is  not  liable  to  the  prisoner  for 
injuries  due  to  negligent  acts  which  he  has  no  power  to  prevent*    He 

13.  Chattahoochee  Brick  Co.  v.  Go-       20.  Notes:  27  L.R.A.  608;  16  Ann. 
ings,  135  Ga.  629,  69  S.  E.  865,  Ann.    Cas.  744. 

Cas.  1912A  263.  1.  Note:  13  Ann.  Cas.  168. 

14.  Note :  27  L.R. A.  595.  2.  Note :  22  A.  S.  R.  460. 

15.  Anderson   v.    Salant,   38    R.   I.  3.  St.  Louis,  etc.,  R.  Co.  v.  Boyle,  83 
463,  96  Atl.  425,  L.R.A.1916D  651.  Ark.  302,  103  S.  W,  744, 13  Ann.  Cas. 

16.  Georp^ia     Penitentiary     Co.     v.  167  and"  note,  12  L.R.A.(N.S.)   317; 
Nelms,  65  Ga.  499,  38  Am.  Rep.  793.  Baltimore  Boot,  etc.,  Mfg.  Co.  v.  Ja> 

17.  Hall  V.  O'Neil  Turpentine  Co.,  mar,  93  Md.  404,  49  Atl.  847,  86  A.  S. 
56  Fla.  324,  47  So.  609,  16  Ann.  Cas.  R.  428. 

738.  Note:  13  Ann.  Cas.  168. 

18.  Note :  16  Ann.  Cas.  744.  4.  Baltimore  Boot,  etc.,  Mfg.  Co.  v. 

19.  Note:  16  Ann.  Cas.  744.  Jamar,  93  Md.  404,  49  Atl.  847,  86 
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is,  however,  held  to  a  master's  liability  to  the  convict  in  respect  to  those 
incidents  of  the  employment  over  which  he  has  the  same  measure  of 
control  that  a  master  ordinarily  has.*  Therefore,  it  is  held  that  he 
is  not  relieved  of  the  ordinary  care  towards  convicts  which  he  is 
required  to  exercise  towards  his  employees,  and  he  will  be  liable  to 
them  for  failure  to  provide  a  safe  place  in  which  to  work  and  for 
knowingly  bringing  vicious  persons  into  contact  with  them.*  The 
contractor  is  also  bound  to  see  that  the  appliances  with  which 
the  prisoner  is  working  are  reasonably  safe.^  The  doctrine  has 
been  applied  to  a  case  where  a  convict  whose  labor  had  been  leased 
was  injured  by  the  unmanageability  of  a  mule  with  which  he  was 
ordered  to  work.®  So,  where  the  contractor  has  control  of  the  prisoner 
he  will  be  liable  for  any  injury  negligently  or  wilfully  done  to  the 
prisoner  by  himself  or  by  his  officer  or  servant  acting  within  the  scope 
of  his  authority.*  This  is  true  although  the  servant  by  whose  act  the 
injury  is  occasioned  is  a  deputy  warden  of  the  state. ^*  It  follows 
that  the  contractor  cannot  defend  either  on  the  ground  of  the  fellow 
servant  doctrine,**  or  that  of  assumed  risk.**  But  where  the  prisoner 
of  his  own  volition  chooses  an  unusually  dangerous  method  of  execut- 
ing the  contractor's  commands,  he  may  be  barred  by  contributory 
negligence.**  Since  the  contractor  has  no  right  to  inflict  corporal 
punishment  on  the  prisoner,  in  the  absence  of  express  authorization, 
the  infliction  of  such  punishment  is  an  assault,  and  if  death  results 
it  is  a  criminal  homicide.**  It  seems  agreed  that  a  lessee  of  convict 
labor  who  knowingly  receives  the  services  of  a  convict  illegally  com- 
pelled to  perform  such  \abor  is  guilty  of  a  tort  toward  such  convict, 
for  which  he  is  liable.**    The  rule  applies  where  the  sentence  is  illegal 

A.  S.  R.  428;  Cunningham  v.  Moore,  10.  Weigel  v.  McGloskey,  113  Ark. 

55  Tex.  373,  40  Am.  Rep.  812.  1, 166  S.  W.  944,  Ann.  Cas.  1916C  503. 

Notes :  13  Ann.  Cas.  169 ;  Ann.  Cas.  Note :  Ann.  Cas.  1912B  566. 

1912B  565.  11.  Sloss-Sheffield  Steel,  etc.,  Co.  v. 

5.  Baltimore  Boot,  etc.,  Mfg.  Co.  v.  Long,  169  Ala.  337,  53  So.  910,  Ann. 
Jamar,  93  Md.  404,  49  Atl.  847,  86  Cas.  1912B  564. 

A.  S.  R.  428.  12.  Sloss-Sheffield  Steel,  etc..  Go.  ▼. 

Notes :  13  Ann.  Cas.  169 ;  Ann.  Cas.  Long,  169  Ala.  337,  53  So.  910,  Ann. 

1912B  565.  Cas.  1912B  564. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Boyle,  Note:  13  Ann.  Cas.  169. 

83  Ark.  302,  103  S.  W.  744,  13  Ann.  13.  Sloss-Sheffleld  Steel,  etc.,  Co.  ▼. 

Cas.  167  and  note,  12  L.R.A.(N.S.)  Long,  169  Ala.  337,  53  So.  910,  Ann 

317.  Cas.  1912B  564. 

Note:  Ann.  Cas.  1912B  564.  14.  Note:  13  Ann.  Cas.  168. 

7.  Note:  13  Ann.  Cas.  169.  15.  Weigel  v.  McCloskey,  113  Ark.  1, 

8.  Sloss-Sheffield  Steel,  etc.,  Co.  v.  166  S.  W.  944,  Ann.  Cas.  1916C  503; 
Long,  169  Ala.  337,  53  So.  910,  Ann.  Chattahoochee  Brick  Co.  v.  Goings,  135 
Cas.  1912B  564.  Ga.   529,   69    S.   E.   865,   Ann.    Cas. 

9.  Sloss-Sheffield  Steel,  etc.,  Co.  y.  1912A  263  and  note;  Patterson  ▼. 
Long,  169  Ala.  337,  53  So.  910,  Ann.  Prior,  18  Ind.  440,  81  Am.  Dec.  367; 
Cas.  1912B  564.  Anderson  v.  Salant,  38  R.  I.  463,  06 

Note :  13  Ann.  Cas.  169.  Atl.  425,  L.R.A.1916D  65L 
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on  account  of  want  of  jurisdiction/*  or  where  the  commitment  is  void 
for  any  other  reason/'  or  where  the  prisoner  is  detained  after  the 
expiration  of  his  sentence/®  or  after  being  pardoned.^'  The  authori- 
ties are  not  agreed  as  to  whether  the  contractor  is  bound  at  his  peril 
to  know  whether  the  prisoner  is  lawfully  employed  by  him,  some 
holding  that  he  is  presumed  to  know  the  law  and  is  therefore  bound 
to  know  whether  the  employment  is  legal/*  while  others  hold  that  a 
contractor  is  liable  only  when  he  in  fact  knows  of  the  illegality,  he 
not  being  bound  at  his  peril  to  ascertain  it.^  There  is  also  a  difference 
of  opinion  in  the  cases  as  to  whether  the  convict  can  waive  the  tort 
and  recover  on  an  implied  contract  to  pay  him  the  reasonable  value 
of  his  labor.*  On  this  point  some  authorities  hold  that  the  action 
may  be  maintained  on  account  of  the  benefit  received  by  the  lessee/ 
while  others  hold  that  it  will  not  lie  in  any  case.* 

27.  Liability  of  Lessee  to  Third  Person. — ^The  question  whether  a 
contractor  is  liable  for  the  tort  of  a  convict  whose  labor  he  leases 
depends  on  whether  he  has  the  control  of  such  convict.  If  the  state 
retains  the  control  and  merely  leases  the  labor,  the  rule  of  respondeat 
superior  cannot  apply  and  the  contractor  is  not  liable,  nor  is  a  differ- 
ent rule  rendered  applicable,  where  the  state  retains  the  control,  merely 
by  reason  of  the  fact  that  the  act  of  the  convict  was  done  on  Sunday, 
on  which  day  he  received  pay  for  his  services  from  the  contractor.* 
Generally  an  employer  of  convict  labor  is  held  not  liable  for  a  tort 
committed  by  a  convict  laborer  who  is  at  large,  either  by  permission 
of  the  employer,  or  by  his  negligence  in  failing  to  keep  him  safely 
confined.  The  wrong  is  considered  too  remote  a  consequence  of  the 
employer's  act  to  render  him  responsible.*  Hence  where  such  a  con- 
vict raped  a  woman,  it  was  said  that  to  impose  liability  on  the  con- 
tractor, it  must  be  shown  that  thiB  employer  was  in  some  way  con- 
nected with  the  actual  commission  of  the  tort,  or  that  the  employer 
had  reasonable  grounds  for  believing  that  the  convict  was  danger- 

16.  Patterson  v.  Prior,  18  Ind.  440,  ings,  136  Ga.  529,  69  S.  E.  865,  Ann. 
81  Am.  Dec.  367.  Cas.  1912A  263. 

17.  Anderson  v.  Salant,  38  R.  I.  463,  2.  Chattahoochee  Brick  Co.  v.  Go- 
96  Atl.  425,  L.R.A.1916D  651.  ings,  135  Ga.  529,  69  S.  E.  865,  Ann. 

18.  Chattahoochee  Brick  Co.  v.  Go-  Cas.  1912A  263  and  note. 

ings,  135  Ga.  529,  69  S.  E.  865,  Ann.  3.  Patterson  v.  Prior,  18  Ind.  440, 

Cas.  1912A  263.  81  Am.  Dec.  367;  Anderson  v.  Salant, 

19.  Weigel  v.  McCloskey,  113  Ark.  38  R.  I.  463,  96  Atl.  425,  L.R.A.1916D 
1,  166  S.  W.  944,  Ann.  Cas.  1916C  651. 

503.  4.  Note :  Ann.  Cas.  1912A  269. 

20.  Weigel  v.  McCloskey,  113  Ark.  5.  St.  Louis,  etc.»  R.  Co.  v.  Boyce, 
1, 166  S.  W.  944,  Ann.  Cas.  1916C  503 ;  83  Ark.  302,  103  S.  W.  744,  13  Ann. 
Patterson  v.  Prior,  18  Ind.  440,  81  Am.  Cas.  167  and  note,  12  L.R.A.(N.S.) 
Dec.  367;  Anderson  v.  Salant,  38  R.  317. 

I.  463,  96  Atl.  425,  L.R.A.1916D  651.       6.  Note:  13  Ann.  Cas.  169. 
1.  Chattahoochee  Brick  Co.  v.  Go- 
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0U3,  and  for  apprehending  that  the  act  would  be  committed.'  An 
employee,  by  voluntarily  engaging  in  labor  with  convicts  in  his  mas- 
ter's employ,  does  not  release  the  latter  from  liability  for  injuries  sus- 
tained by  him  in  consequence  of  the  negligence  of  his  convict  fellow 
servant.® 

VIII.  Good  Conduct  Statutes 

28.  Generally. — Good  conduct  statutes  are  framed  with  the  inten- 
tion of  improving  prison  discipline  and  have  that  effect  if  their 
enforcement  is  allowed.*  The  credits  are  said  to  be  in  the  nature  of 
a  payment  or  reward  by  the  state  to  the  convict  for  his  good  behavior, 
in  order  to  stimulate  him  to  conform  to  the  rules  of  the  institution  and 
to  avoid  the  commission  of  crimes  and  misdemeanors  during  his 
imprisonment.^®  Such  statutes  are  prompted  by  the  highest  motives 
of  humanity,  and  are  looked  on  with  favor  both  by  state  and  federal 
legislatures.*^  Since  the  shortening  of  a  sentence  by  reason  of  good 
behavior  is  a  benefit  conferred  by  the  state,  it  is  entirely  dependent 
on  the  statute  conferring  it.**  Congress  has  provided  for  good  conduct 
credits  for  federal  prisoners  confined  in  the  penitentiaries  of  states 
having  no  statute  providing  for  such  allowances.^* 

29.  Right  of  Prisoner  to  Credits. — The  tendency  of  the  courts 
seems  to  be,  if  possible,  to  construe  good  conduct  statutes  as  entitling 
the  prisoner  to  the  benefits  of  the  statute  as  a  matter  of  right  and  not 
as  a  favor.**  Other  courts  hold  that  while  good  conduct  statutes  do 
not  confer  any  legal  right  on  the  prisoner,  l£ey  yet  confer  on  him  a 
privilege  of  which  he  may  avail  himself,  and  of  which  he  cannot  be 
deprived  except  as  provided  by  the  statute.*'  Such  statutes  are  said  to 
classify  themselves  generally  into  two  groups.  In  the  first  are  those 
automatically  reducing  the  period  of  imprisonment.  A  provision  of 
:.his  character  forms  a  part  of  the  judgment,  and  under  it  the  prisoner 
enters  on  his  confinement  with  the  statutory  assurance  that  the  term 
will  be  automatically  abridged  by  law,  unless  by  his  own  breach  of 

7.  Henderson  v.  Dade  Coal  Co.,  100  ings,  135  Ga.  529,  69  S.  E.  865,  Ann. 
Ga.  568,  28  S.  E.  251,  40  L.R.A.  95.    Cas.  1912A  263;  Stephens  v.  Conley, 

Note:  12  L.R.A.(N.S.)  317.  48  Mont.  352, 138  Pac.  189,  Ann.  Cas. 

8.  Note:  13  Ann.  Cas.  169.  1915D  958. 

9.  Ex  parte  Darling,  16  Nev.  98,  40  13.  Howard  v.  United  States,  75 
Am.  Rep.  495.  Fed.  986,  21  C.  C.  A.  586,  34  L.R.A. 

10.  Murphy  v.  Com.,  172  Mass.  264,  509  and  note ;  Fite  v.  State,  114  Tenn. 
52  N.  E.  505,  70  A.  S.  R.  266,  43  646,  88  S.  W.  941,  4  Ann.  Cas.  1108, 
L.R.A.  154;  Fite  v.  State,  114  Tenn.   1  L.R.A.  (N.S.)  520. 

646,  88  S.  W.  941,  4  Ann.  Cas.  1108       14.  Murphy  v.  Com.,  172  Mass.  264. 
and  note,  1  L.R.A. (N.S.)  520.  52  N.  E.  505,  70  A.  S.  R.  266,  43 

11.  Fite  V.  State,  114  Tenn.  646,  88   L.R.A.  154. 

S.  W.  941,  4  Ann.  Cas.  1108  and  note,       Note :  34  L.R.A.  611. 

1  L.R.A.(N.S.)  520.  15.  State  v.  Hunter,  124  la.  569, 100 

12.  Chattahoochee  Brick  Co.  v.  Go-   N.  W.  510,  104  A.  S.  R.  361. 
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prison  discipline  he  forfeits  the  credits  which  inhere  in  his  sentence. 
In  the  second  group  are  those  statutes  which  determine  in  advance 
the  amount  of  credits — computed  in  days  and  months — ^which  certain 
prisoners  may  earn  on  certain  specified  terms  and  conditions.  Under 
a  statute  of  the  first  class^  presumption  is  in  favor  of  the  convict,  and 
the  burden  is  on  the  state  to  show  affirmatively  the  facts  which  defeat 
the  claim  to  statutory  allowances.^*  Under  statutes  of  this  class,  where 
no  forfeiture  of  good  conduct  privileges  has  been  enforced  till  a  time 
when  the  convict  is  entitled  to  discharge  with  good  conduct  time 
deducted;  he  may  obtain  his  discharge  by  an  appropriate  legal  pro- 
ceeding.^^ Under  another  statute  of  the  same  class  it  has  been  held 
that  when  a  prisoner  is  sentenced  he  acquires  rights  to  good  conduct 
credits,  and  these  rights  cannot  be  taken  away  by  a  subsequent  statute. 
The  question  in  such  case  is  whether  the  operation  of  the  statute  may 
affect  injuriously  the  rights  of  the  prisoner  under  the  statute  in  force 
when  the  offense  was  committed,  and  if  so,  it  is  ex  post  facto  as  to 
him,  although  in  some  other  aspects  the  later  statute  may  reduce  the 
penalty.^^  Under  statutes  of  the  second  class,  the  commutation  is 
held  out  as  a  reward  for  good  conduct  or  efficiency  in  prison  labor. 
Such  a  statute  cannot  enter  into  the  sentence  or  form  a  part  of  it, 
for  the  reward  must  first  be  earned  before  the  prisoner  is  entitled  to 
it.  Under  this  class  of  statutes  there  must  be  a  judgment  by  the 
proper  authority  that  the  convict  is  entitled  to  tiie  credits  before 
the  warden  can  release  him  prior  to  the  expiration  of  the  full  sentence. 
Hence  in  such  case  the  prisoner  has  the  burden  of  showing  that  he  is 
entitled  to  the  credits  before  he  can  compel  the  prison  authorities  to 
release  him  prior  to  the  expiration  of  his  sentence.^*  The  federal 
statute  makes  it  the  duty  of  the  warden  to  determine  this  question, 
by  indorsing  on  the  warrant  of  commitment  a  certificate  showing  what 
the  fact  is  as  to  the  prisoner's  conduct.*^  It  has  been  held,  however, 
that  in  exercising  statutory  power  to  allow  credits  under  a  statute 
of  the  second  class,  the  officials  do  not  exercise  judicial  power.*  Gen- 
erally a  prisoner  cannot  earn  good  time  when  out  on  parole.*  So  also 
it  was  held  that  where  a  person  is  convicted  of  two  felonies,  and  serves 
his  sentences  concurrently,  entitling  him  to  be  released  upon  the  termi- 
nation of  the  longer  sentence,  he  cannot  have  such  term  reduced  on 
account  of  good  conduct,  under  a  good  conduct  statute,  by  calculating 

16.  Stephens   v.   Conley,  48   Mont.   362,  138  Pac.  89,  Ann.   Gas.   1916D 
352,  138  Pac.  189,  Ann.  Caa.  1915D   958. 

958.  20.  Howard    v.    United    States,   75 

17.  State  V.  Hunter,  124  la.  569, 100  Fed.  986,  21  C.  C.  A.  586,  34  L.R.A. 
N.  W.  510, 104  A.  S.  R.  361.  509. 

18.  Murphv  V.  Com.,  172  Mass.  264,  1.  Miller  v.  State,  149  Ind.  607,  49 
52  N.  E.  505,  70  A.  S.  R.  266,  43  N.  E.  894,  40  L.R.A.  109. 

L.R.A.  154.  2.  Note:  34  L.R.A.  61L 

19.  Stephens  v.    Conley,   48  Mont. 
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an  allowance  for  good  conduct  on  each  of  the  two  sentences  and 
deducting  the  aggregate  time  from  the  longer  sentence.'  Similarly, 
two  sentences  cannot  be  aggregated  or  treated  as  one  for  the  calculation 
of  an  allowance  for  good  behavior,  but  are  in  law  and  in  fact  separate 
and  distinct,  so  that  the  commutation  is  to  be  calculated  on  each  one 
separately  and  successively.* 

30.  Forfeiture  of  Credits. — Generally  the  forfeiture  of  good  con- 
duct privileges  may  be  imposed  by  the  warden  without  a  judicial 
determination  of  the  fact  of  a  breach  of  the  prison  rules.*  Unless  the 
statute  so  provides,  the  governor  cannot  impose,  as  one  of  the  condi- 
tions of  a  pardon,  a  stipulation  that  in  case  the  pardon  is  revoked  the 
prisoner  shall  forfeit  his  good  conduct  time.*  It  has  been  held  that 
while  the  rules  on  the  subject  ought  to  be  written,  yet  an  unwritten 
rule  or  custom  which  has  been  in  force  for  a  long  time,  to  deduct  for 
each  infraction  of  a  prison  rule,  whether  trivial  or  serious,  as  many 
days  of  good  time  as  the  prisoner  would  be  earning  under  the  law  each 
month  in  the  year  of  such  infraction,  should  be  held  operative  and 
binding  on  the  prisoner,  and  also  upon  the  board  of  injectors  until 
the  rule  is  changed.' 

31.  Constitutionality  ef  Good  Conduct  Statutes. — Good  conduct 
statutes  prescribing  a  general  rule  of  law  which  is  not  retrospective  in 
its  effect,  and  is  therefore  consistent  with  existing  legal  decrees,  are 
generally  held  to  be  valid  exercises  of  legislative  power.*  In  some  states 
good  conduct  statutes  seem  to  have  been  construed  and  applied  without 
question  as  to  their  constitutionality.*  Such  statutes  have,  however, 
been  held  to  be  unconstitutional  in  so  far  as  they  apply  to  prisoners 
convicted  and  sentenced  before  the  enactment  of  tiie  statute,**  or  as  to 
one  convicted  but  not  sentenced  when  the  statute  went  into  effect.** 
One  of  the  objections  made  to  the  constitutionality  of  statutes  pro- 
viding for  the  allowance  of  credits  on  a  prisoner's  term  for  good 
behavior  is  that  they  encroach  on  the  province  of  the  judiciary,** 
thereby  impairing  existing  judicial  sentences.**    Other  objections  are 

3.  Chattahoochee  Brick  Co.  v.  Go-  9.  Note:  1  L.R.A.(N.S.)  622. 
ings,  135  Ga.  529,  69  S.  E.  865,  Ann.  10.  Ex  parte  Darling,  16  Nev.  98, 
Cas.  1912A  263.  40  Am.  Rep.  495 ;  Com.  v.  Halloway, 

4.  Note:  34  L.R.A.  512.  42  Pa.  St.  446,  82  Am.  Dec.  526;  Fite 

5.  State  V.  Hunter,  124  la.  569,  100  v.  State,  114  Tenn.  646,  88  S.  W.  941, 
N.  W.  510, 104  A.  S.  R.  361.  4  Ann.  Cas.  1108,  1  L.R.A.(N.S.)  520. 

6.  State  V.  Hunter,  124  la.  569,  100  Note :  34  L.R.A.  509. 

N.  W.  510,  104  A.  S.  R.  361.  11.  Com.  v.  Halloway,  42  Pa.   St. 

7.  Note :  34  L.R.A.  511.  446,  82  Am.  Dec.  526. 

8.  Ex  parte  Darling,  16  Nev.  98,  40  12.  Ex  parte  Darling,  16  Nev.  98, 
Am.  Rep.  495;  Com.  v.  Halloway,  42  40  Am.  Rep.  495;  Com.  v.  Halloway, 
Pa.  St.  446,  82  Am.  Dec.  526 ;  Fite  v.  42  Pa.  St.  446,  82  Am.  Dec  526. 
State,  114  Tenn.  646,  88  S.  W.  941,  Notes:    34   L.R.A.    509;    1   L.R.A, 
4  Ann.  Cas.  1108  and  note,  1  L.R.A.  (N.S.)  520. 

(N.S.)  520.  13,  Ex  parte  Darling,  16  Nev.  98, 
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that  such  statutes  are  an  exercise  of  the  pardoning  power  and  a  delega- 
tion of  legislative  functions.^*  It  has  also  been  intimated  that,  to  bo 
constitutional,  the  statute  must  specifically  enunciate  the  credits  to 
which  the  prisoner  is  to  be  entitled,  in  which  case  the  statute,  if  in 
existence  at  the  time  of  sentence,  inheres  in  it  and  in  the  punishment 
inflicted  by  it.*^  A  statute  providing  that  prisoners  serving  a  first 
term  in  prison  for  crime  against  whom  no  infractions  of  prison  dis- 
cipline are  recorded  shall  be  entitled  to  certain  reductions  from  their 
sentences,  and  that  prisoners  serving  a  second  term  shall  be  entitled 
to  less  reductions  in  such  cases,  has  been  held  not  ex  post  facto  as  to 
the  latter  class  of  prisoners  as  tending  to  punish  them  for  crimes 
already  fully  expiated.  The  decision  is  placed  on  the  ground  that 
when  the  prisoner  committed  the  second  offense  he  was  presumed 
to  have  known  of  the  provisions  of  the  statute  and  that  he  would  not 
have  been  an  inmate  of  the  prison  and  subject  to  the  provisions  of 
the  statute  had  he  not  again  offended.^* 

40  Am.  Rep.  495 ;  Com.  v.  Halloway,  15.  Fite  v.  State,  114  Tenn.  646,  88 

42  Pa.  St.  446,  82  Am.  Dec.  626.  S.  W.  941,  4  Ann.  Caa.  1108, 1  L.R.A. 

14.  Fite  V.  State,  114  Tenn.  646,  88  (N.S.)  520. 

S.  W.  941,  4  Ann.  Gas.  1108  and  note,  16.  In    re   MiUer,   110   Mich.    676, 

1L.R.A.(N.S.)  520.  68  N.  W.  990,  64  A.  S.  B.  376;  34 

Notes:    34  L.R.A.   609;   1   L.R.A.  L.R.A.  398  and  note. 

(N.S.)  620.  Note:  70  A.  S.  B.  280. 
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1.  Definition  and  History 

2.  Judicial  Recognition  of  Right;  Conflict  of  Authority 

3.  Nature  of  Right 

4.  Violation  of  Right  Generally 

5.  Photographs  and  Descriptions  of  Persons  Accused  of  Crime 

6.  Remedies 

7.  Statutory  Right  of  Privacy 


!•  Definition  and  History. — ^The  right  of  privacy  is  the  right  to 
be  let  alone ;  the  right  of  a  person  to  be  free  from  unwarranted  pub- 
licity. A  more  specific  but  less  accurate  definition  is  the  right  to  live 
without  having  one's  name,  picture  or  statue,  or  that  of  a  relative, 
msjde  public  against  his  will.*  The  law  respecting  this  right  is  purely 
modern.  No  mention  of  it  is  to  be  found  in  Blackstone,  Kent 
or  any  of  the  great  commentators  on  the  law.*  The  assertion 
of  the  right,  at  least  so  far  as  reported  cases  are  concerned, 
seems  to  have  been  made  for  the  first  time  in  1890.  But  it  was 
not  until  1905  that  a  court  of  last  resort  recognized  this  right  and  re- 
dressed its  violation.'  Prior  to  1890  the  adjudicated  cases  both  in  this 
country  and  in  England,  which  might  be  said  to  have  involved  a  right 
of  privacy,  were  not  based  on  the  existence  of  such  right,  but  were 
founded  on  a  supposed  right  of  property,  or  a  breach  of  trust  or  con- 

1.  Pavesich  v.  New  England  Mut.  2.  Pavesich  v.  New  England  Mut. 
L.  Ins.  Co.,  122  Ga.  190,  60  S.  E.  68,  L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68, 
106  A.  S.  R.  104,  2  Ann.  Cas.  561  and  106  A.  S.  R.  104,  2  Ann.  Cas.  561  and 
note,  69  L.R.A.  101 ;  Poster-Milbum  note,  69  L.R. A.  101 ;  Atkinson  v.  Doh- 
Co.  V.  Chinn,  134  Ky.  424,  120  S.  W.  erty,  121  Mich.  372,  80  N.  W.  285,  80 
364, 135  A.  S.  R.  417,  34  L.R.A.(N.S.)  A.  S.  R.  507,  46  L.R.A.  219;  Rober- 
1137  and  note;  Atkinson  v.  Doherty,  son  v.  Rochester  Folding-Box  Co.,  171 
121  Mich.  372,  80  N.  W.  285,  80  A.  S.  N.  Y.  538,  64  N.  E.  442,  89  A.  S.  R. 
R.  507,  46  L.R.A.  219 ;  Schuvler  v.  828  and  note,  59  L.R. A.  478. 
Curtis,  147  N.  Y.  434,  42  N.  E.  22,  49  Note :  49  A.  S.  R.  683. 
A.  S.  R.  671,  31  L.R.A.  286;  Rober-  3.  Pavesich  v.  New  England  Mut.  L. 
son  V.  Rochester  Folding-Box  Co.,  171  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  106 
N.  Y.  538,  64  N.  E.  442,  89  A.  S.  R.  A.  S.  R.  104,  2  Ann.  Cas.  561  and 
828  and  note,  59  L.R. A.  478 ;  Henry  note,  69  L.R.A.  101 ;  Henry  v.  Cherry, 
V.  Cherry,  30  R.  I.  13,  73  Atl.  97,  136  30  R.  I.  13,  73  Atl.  97,  136  A.  S.  R. 
A.  S.  R.  928,  18  Ann.  Cas.  1006  and  928,  18  Ann.  Cas.  1006  and  note,  24 
note,  24  L.R.A.(N.S.)  991  and  note.     L.R.A.(N.S.)  991  and  note. 
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fidence,  or  the  like,  and  a  claim  to  a  right  of  privacy,  independent  of 
a  property  or  contractual  right,  or  some  right  of  a  similar  nature,  had, 
up  to  that  time,  never  been  recognized  in  terms  in  any  decision.* 
Since  that  time  there  have  been  very  few  reported  cases  in  which  the 
right  has  been  recognized  and  vindicated  and  the  trend  of  authority 
seems  to  be  against  it.* 

2.  Judicial  Recognition  of  Right;  Conflict  of  Authority. — Although 
the  reported  decisions  of  courts  of  last  resort  in  which  the  right  of  pri- 
vacy is  involved  are  not  numerous,  it  is  evident  that  the  general  trend 
of  judicial  opinion  is  against  the  view  that  this  is  a  legal  right  for  the 
violation  of  which  there  is  a  legal  remedy.  The  majority  of  these 
courts  have  declined  to  recognize  the  interference  with  one's  privacy 
as  an  injury  in  a  legal  sense.  The  reason  on  which  this  view  is  based 
is  that  the  law  has  not  provided  for  a  right  to  possess  or  maintain  with- 
out disturbance  any  particular  condition  of  feeling  and  that  to  enforce 
such  a  right  at  this  time  would  do  violence  to  settled  principles  by 
which  the  public  have  long  been  guided.  The  law  cannot  undertake 
to  remedy  sentimental  injury  and  it  is  not  concerned  with  the  feelings 
of  a  person  except  as  the  discomfort  and  suffering  are  connected  with 
the  possession  or  enjoyment  of  property.*  In  other  jurisdictions,  the 
right  of  privacy  has  been  fully  recognized  and  enforced.  The  novelty 
of  the  complaint  and  the  inability  to  measure  the  damages  by  a  pecu- 
niary standard  have  not  been  an  insuperable  objection.  In  these  juris- 
dictions the  right  of  privacy  is  a  distinct  and  independent  right  and 
the  publication  of  one's  picture  or  effigy  or  the  use  of  his  name  without 
his  consent  is  an  actionable  wrong,  although  the  only  element  of  dam- 
age is  the  wounded  sensibilities  of  the  plaintiff.' 

3*  Nature  of  Right. — The  right  of  privacy  is  incident  to  the  person 
and  not  to  property.*    Its  foundation  is  in  the  conception  of  an  in- 

4.  Pavesif^h  v.  New  England  Mut.  (N.S.)  595. 

L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  7.  Pavesich  v.  New  England  Mut.  L. 

106  A.  S.  R.  104,  2  Ann.  Cas.  561  and  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  106 

note,  69  L.R.A.  101.  A.   S.  R.  104,  2  Ann.   Cas.  561,   69 

6.  See  infra,  par,  3.  L.R.A.    101;    Poster-Milbnm    Co.    v. 

6.  Corliss  V.  Walker,  57  Fed.  434,  Chinn,  134  Kv.  424,  120  S.  W.  364, 

64  Fed.  280,  31  L.R.A.  283;  Atkinson  135  A.  S.  R.  417  (dictum),  34  L.R.A. 

v.  Doherty,  121  Mich.  372,  80  N.  W.  (N.S.)    1137  and  note;   Itzkovitch  v. 

285,  80  A.  S.  R.  507,  46  L.R.A.  219 ;  Whitaker,  115  La.  479,  39  So.  499,  112 

Schuyler  v.  Curtis,  147  N.  Y.  434,  42  A.  S.  R.  272, 1  L.R.A.(N.S.)  1147  and 

N.  E.  22,  49  A.  S.  R.  671,  31  L.R.A.  note. 

286;  Roberson  v.  Rochester  Folding-  Notes:  24  L.R.A.(N.S.)  991  et  seq.; 

Box  Co.,  171  N.  Y.  538,  64  N.  E.  442,  18  Ann.  Cas.  1017  et  seq. 

89  A.  S.  R.  828  and  note,  59  L.R.A.  8.  Pavesich  v.  New  England  Mut.  L. 

478;  Henry  v.  Cherry,  30  R.  I.  13,  73  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  100 

Atl.  97, 136  A.  S.  R.  928, 18  Ann.  Cas.  A.   S.  R.   104,  2  Ann.   Cas.   561,   69 

1006  and  note,  24  L.R.A.(N.S.)   991  L.R.A.    101;    Roberson    v.    Rochester 

and  note;  Hillman  v.  Star  Pub.  Co.,  Folding-Box  Co.,  171  N.  Y.  538,  64 

64  Wash.  691,  117  Pac.  594,  35  L.R.A.  N.  E.  442,  89  A.  S.  R.  828  and  note, 
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violate  personality  and  personal  immunity.*  It  is  considered  as  a  natr 
ural  and  an  absolute  or  pure  right  springing  from  the  instincts  of 
nature.  It  is  of  that  class  of  rights  which  every  human  being  had  in 
his  natural  state  and  which  he  did  not  surrender  by  becoming  a  mem- 
ber of  organized  society.^^  The  fundamental  rights  of  personal  secur- 
ity and  personal  liberty  include  the  right  of  privacy,  the  right  to  be 
let  alone.**  The  right  of  personal  security  embraces  the  right  to  the 
enjoyment  of  life  which  means  more  than  the  mere  right  to  breathe. 
The  right  to  enjoy  life  is  a  right  to  enjoy  life  in  the  way  most  agree- 
able and  pleasant,  and  the  right  of  privacy  is  nothing  more  than  a 
right  to  live  in  a  particular  way.  Similarly  personal  liberty  has  been 
deemed  to  mean  more  than  freedom  of  locomotion.  It  means  as  well 
freedom  of  choice  and  freedom  from  interference  with  the  pursuit  of 
one's  choice.  The  right  of  privacy  is  merely  the  right  to  live  as  one 
chooses,*' 

4*  Violation  of  Right  Generally. — ^Violation  of  the  right  of  pri- 
vacy consists  in  the  interference  with  another's  seclusion  by  subjecting 
him  to  unwarranted  and  undesired  publicity.  It  is  evident  that  all 
publicity  is  not  unwarranted,  for  the  right  of  privacy  like  other  rights 
must  yield  to  the  lawful  exercise  of  the  right  of  free  speech  and  free 
press.  To  understand  the  foregoing  definition,  therefore,  it  is  neces- 
sary to  know  what  is  meant  by  "unwarranted  publicity."  This  phrase 
is  difficult  of  accurate  and  at  the  same  time  concise  definition  and  con- 
sequently it  seems  more  profitable  to  observe  instances  of  ^'im warranted 
publicity"  than  to  attempt  to  define  it.  The  usual  form  of  violation 
has  been  the  publication  of  another's  name  or  picture  for  selfish  pur- 
poses or  for  purposes  of  trade.  It  was  the  offense  resulting  from  such 
publicity  that  induced  the  courts  to  recognize  the  right  of  privacy. 
And  so  the  display  of  another's  likeness  as  a  means  of  advertising  one's 
business  and  of  yielding  him  profit  has  been  regarded  as  an  invasion  of 
the  right  to  be  let  alone.  Such  publicity  is  unjustified  and  when  it 
results  in  disturbing  another's  feelings  and  causes  him  mental  suffer- 
ing and  distress  it  is  an  injury.**    It  will  also  be  noted  that  the  con- 

59  L.R.A.  478  (dissenting  opinion) ;  106  A.  S.  R.  104,  2  Ann.  Caa.  561,  69 
Henry  v.  Cherry,  30  R.  I.  13,  73  Atl.  L.R A.  101 ;  Roberson  v.  Rochester 
■97,  136  A.  S.  R.  928,  18  Ann.  Cas.  Folding-Box  Co.,  171  N.  Y.  538,  64 
1006,  24  L.R.A.(N.S.)  991  and  note  N.  E.  442,  89  A.  S.  R.  828  and  note, 
< stated  but  not  followed).  59  L.R.A.  478  (dissenting  opinion). 

9.  Roberson  v.  Rochester  Folding-  12.  Pavesich  v.  New  England  Mut. 
Box  Co.,  171  N.  Y.  538,  64  N.  E.  442,  L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68, 
89  A.  S.  R.  828,  69  L.R.A.  478  (theory  106  A.  S.  R.  104,  2  Ann,  Cas.  661,  69 
stated  but  not  followed).  L.R.A.  101. 

10.  Pavesich  v.  New  England  Mut.  13.  Pavesich  v.  New  England  Mat. 
L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68, 
106  A.  S.  R.  104,  2  Ann.  Cas.  561,  69  106  A.  S.  R.  104,  2  Ann.  Cas.  561  and 
L.R.A.  101.  note,  69  L.R.A.  101;  Foster-Milbum 

11.  Pavesich  v.  New  England  Mut.  Co.  v.  Chinn,  134  Ky.  424,  120  S.  W. 
L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  364,  135  A.  S.  R.  417  and  note,  34 
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stitutional  provisions  guaranteeing  liberty  of  the  press  confer  no 
privilege  of  invading  the  right  of  privacy  of  another  individual.** 
Another  form  of  wrong  involving  in  effect  an  invasion  of  a  person's 
right  to  privacy  is  seen  in  cases  where  a  person  employed  to  make  a 
portrait  makes  additional  copies  thereof  for  exhibition  or  distribution 
among  others  than  his  patron.  Recovery  is  generally  permitted  in 
such  a  case^  but  it  is  usually  made  to  rest  on  tiie  contractual 
relation  existing  between  the  parties,  the  courts  holding  ihoi  there  is 
an  implied  contract  to  make  no  additional  copies  for  such  use,*^  al- 
though some  cases  assert  the  additional  grounds  of  violation  of  con- 
fidence, right  of  privacy,  and  right  of  property.**  Where  the  theory 
of  recovery  is  violation  of  contractual  obligations  it  is  of  course  imma- 
terial whether  the  portrait  reproduced  is  a  likeness  of  the  owner  or  of 
some  third  person,  and  it  is  accordingly  held  that  one  who  employs 
a  photographer  to  photograph  the  dead  body  of  his  malformed  child 
may  recover  damages  in  case  the  photographer  copyrights  the  picture 
and  attempts  to  use  it  for  his  own  purposes.*' 

5.  Photographs  and  Descriptions  of  Persons  Accused  of  Crime. — 
Claims  of  violation  of  the  right  of  privacy  are  frequentiy  made  in 
respect  of  the  distribution  of  photographs  and  descriptions  of  persons 
accused  of  crime.*®  As  to  persons  that  have  been  convicted  of  crime 
such  an  act  is  not  wrongful,  and  courts  will  not  order  the  destruction 
of  such  photographs,  even  after  pardon.**  The  relation  to  the  public 
of  one  that  has  been  convicted  of  crime  is  such  as  to  forfeit  his  right 
of  privacy,  at  least  to  the  extent  that  the  protection  of  society  requires 
such  forfeiture.    But  if  the  use  of  the  photograph  or  description  is 

L.R,A.(N.S.)    1137  and  note;  Atkin-       Notes:   50  L.RA.   397;   Ann.   Cas. 

son  V.  Doherty,  121  Mich.  372,  80  N.  1914B  376. 

W.  285,  80  A.  S.  R.  507,  46  L.R.A.      16.  Corliss  v.  E.  W.  Walker  Co.,  57 

219  (stated  but  not  followed) ;  Rober-  Fed.  434,  64  Fed.  280,  31  L.R.A.  283 

son  V.  Rochester  Folding-Box  Co.,  171  and  note;   Levyeau  v.   Clements,  175 

N.  Y.  538,  64  N.  E.  442,  89  A.  S.  R.  Mass.  376,  56  N.  E.  735,  50  L.R.A. 

828  and  note,  59  L.RA.  478  (dissent-  397  and  note. 

ing  opinion) ;  Henry  V.  Cherry,  30  R.      Notes:    7    L.R.A.(N.S.)     362;    24 

I.  13,  73  Atl.  97,  136  A.  S.  R.  928,  18  L.R.A.(N.S.)  993. 

Ann.  Cas.  1006  and  note,  24  L.R.A.       17.  Douglass  v.  Stokes,  149  Ky.  506, 

(N.S.)  991  and  note  (stated  but  not  149  S.  W.  849,  Ann.  Cas.  1914B  374, 

followed).  42  L.R.A.(N.S.)  386  and  note. 

14.  See  Constitutional  Law,  vol.       18.  Itzkovitch  v.  Whitaker,  116  La. 
6,  p.  256,  479,  39  So.  499,  112  A.  S.  R.  272  and 

16.  Corliss  V.  E.  W.  Walker  Co.,  57  note,  1  L.RA.  (N.S.)  1147;  Schulman 
Fed.  434,  64  Fed.  280,  31  L.R.A.  283;  v.  Whitaker,  117  La,  704,  42  So.  227, 
Moore  v.  Rugg,  44  Minn.  28,  46  N.  W.  8  Ann.  Cas.  1174  and  note,  7  L.R.A. 
141,  20  A.  S.  R.  539,  9  L.R.A.  58;  (N.S.)  274;  Hodgeman  v.  Olsen,  86 
King  V.  Sheriffs,  129  Wis.  468,  109  N.  Wash.  615,  150  Pac.  1122,  L.R.A. 
W.  656,  116  A.  S.  R.  967,  9  Ann,  Cas.  1916A  739  (stated  but  not  decided). 
1013  and  note,  7  L.R. A. (N.S.)  362  and  19.  Hodgeman  y.  Olsen,  86  Wash, 
note.  615,  150  Pac.  1122,  LJEt.A.1916A  739. 
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wanton  or  malicious  it  is  actionable.**  Prior  to  conviction,  however, 
it  has  been  held  that  a  person's  picture  should  not  be  placed  in  the 
rogues'  gallery,^  though  no  liability  attaches  on  the  bond  of  an  officer 
for  so  doing.^  Under  a  statute  requiring  the  superintendent  of  prisons 
to  secure  and  preserve  the  photograph,  description,  and  measurements 
of  a  person  sentenced  to  prison,  it  has  been  held  that  such  photo- 
graphs, etc.,  become  a  part  of  the  public  records  which  the  superin- 
tendent has  no  power  to  remove,  even  though  the  prisoner's  sentence 
is  afterwards  reversed  and  he  is  subsequently  acquitted  of  the  charge 
against  him.'  A  distinction  is  to  be  made  between  making  a  photo- 
graph of  a  person  against  whom  a  criminal  charge  is  pendLag  where 
it  is  to  be  placed  immediately  in  the  rogues'  gallery  and  where  it  is 
merely  to  be  kept  secretly  for  purposes  of  identification ;  and  it  is  held 
that  photographing  and  measuring  before  trial  are  permissible  if  the 
photograph  is  not  to  be  placed  in  the  rogues'  gallery  or  the  means  of 
identification  distributed  prior  to  conviction,  unless  the  accused  be- 
comes a  fugitive  from  justice.*  Also,  a  photograph  may  be  taken  of 
a  person  in  custody  for  use  as  evidence  of  identification  at  the  trial 
and  in  preparation  of  the  case.*  And  it  has  been  held  that  an  inno- 
cent person  arrested  through  mistake  has  no  right  to  have  canceled 
the  record  of  arrest  made  by  the  police  under  statutory  authority,  but 
it  will  be  noted  that  this  record  only  describes  the  person  respecting 
whom  it  is  made  merely  as  arrested,  not  as  convicted,  and  is  in  no 
sense  false.*  It  is  questionable,  however,  whether  these  cases,  known 
as  the  "Rogues'  Gallery"  ^'mugging"  cases,  really  involve  the  right 
of  privacy. 

6.  Remedies. — ^The  violation  of  the  right  of  privacy  is  a  tort  and 
the  injured  person  is  entitled  to  recover  damages.  Since  the  damages 
flow  from  a  direct  invasion  of  a  legal  right  and  since  the  plaintiff's 
right  to  recover  is  not  dependent  on  the  proof  of  special  damages,  un- 
der common  law  pleading  the  proper  form  of  action  is  trespass  vi  et 

20.  Hodgeman  v.  Olsen,  86  Wash.  Atl.  653,  134  A.  S.  R.  586,  23  L.R.A. 

615,  150  Pac.  1122,  L.R.A.1916A  739.  (N.S.)  739  and  note.    See  also  Schul- 

1.  Itzkovitch  V.  Whitaker,  115  La.  man  v.  Whitaker,  117  La.  704,  42  So. 
479,  39  So.  499,  112  A.  S.  R.  272  and  227,  8  Ann.  Cas.  1174  and  note,  7 
note,  1  L.R.A.(N.S.)  1147  and  note;  L.R.A.(N.S.)  274. 

Schulman  v.  Whitaker,  117  La.  704,  42  5.  Mabry  v.  Kettering,  89  Ark.  551, 
So.  227,  8  Ann.  Cas.  1174  and  note,  117  S.  W.  746,  16  Ann.  Caa.  1123  and 
7  L.R.A.(N.S.)  274  and  note.  note. 

Notes:  23  L.R.A.(N.S.)  739;  16  Notes:  7  L.R. A. (N.S.)  276;  8  Ann. 
Ann.  Cas.  1125;  Ann.  Cas.  1917A  419.   Cas.  1176;  Ann.  Cas.  1917A  418. 

2.  State  V.  Clausmeier,  154  Ind.  599,  6.  Miller  v.  Gillespie,  (Mich.)  163 
57  N.  E.  641,  77  A.  S.  R.  511,  50  N.  W.  22,  L.R.A.1917E  774  and  note. 
L.R.A.  73.  As  to  the  jurisdiction  of  a  court  of  law 

3.  Matter  of  Molineux,  177  N.  Y.  to  compel  by  mandamus  the  return  or 
395,  69  N.  E.  727,  65  L.R.A.  104.  destruction   of   photographs,    etc.,    of 

Note:  Ann.  Cas.  1917A  419.  accused  persons,  see  Mandamus,  vol. 

4.  Downs  V.  Swann,  111  Md.  53,  73   18,  p.  217. 
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armis.  The  interference  with  another^s  seclusion  is  a  direct  injury 
and  consequently  the  law  presumes  that  the  injured  person  has  been 
damaged.  But  the  plaintiff  is  not  limited  to  the  recovery  of  nominal 
damages.  He  is  entitled  to  recover  substantial  damages  although  the 
only  damages  suffered  by  him  resi^lt  from  mental  anguish.  The  fact 
that  these  damages  cannot  be  measured  by  a  pecuniary  standard  is  not 
a  bar  to  his  recovery.'  In  addition  to  his  action  to  recover  damages, 
the  injured  person  is  entitled  to  the  relief  afforded  by  courts  of  equity. 
He  may  prevent  the  publication  of  his  name  or  picture  by  injunction. 
As  in  the  action  at  law,  the  absence  of  pecuniary  loss  will  not  deprive 
him  of  the  right  to  equitable  relief.  If  the  defendant's  act  is  without 
justification  and  for  selfish  gain  and  purposes,  and  of  such  a  character 
as  is  reasonably  calculated  to  wound  the  feelings  and  to  subject  the 
plaintiff  to  the  ridicule  or  contempt  of  others,  the  preventive  relief  of 
equity  will  follow.*  It  should  be  noted,  however,  that  in  some  juris- 
dictions equitable  relief  is  granted  only  where  some  property  right  has 
been  invaded  or  some  pecuniary  loss  suflFered.  In  consequence  of  this 
rule,  at  least  with  respect  to  the  publication  of  another's  picture,  the 
courts  have  adopted  the  theory  that  the  right  of  privacy  is  a  property 
right.*  It  has  been  said  that  a  person  has  the  same  property  in  the 
use  of  his  face  for  commercial  purposes  as  in  his  literary  compositions 
and  that,  if  his  face  has  a  value,  the  value  is  his  exclusively  until  the 
use  of  the  same  be  granted  away  to  the  public.^^ 

7.  Statutory  Right  of  Privacy, — Some  of  the  courts,  in  declining 
to  adopt  the  doctrine  that  the  principles  of  the  common  law  are  suflTi- 
cient  to  support  a  right  of  privacy,  have  stated  that  the  legislative  body 
could  very  well  interfere  and  arbitrarily  provide  that  no  one  should  be 
permitted  for  his  own  selfish  ends  to  use  the  picture  or  the  name  of 
another  for  advertising  purposes  without  his  consent.  Accordingly  it 
has  been  provided  by  legislative  enactment  that  a  person  may  prevent 
and  restrain  by  equitable  action  the  use  of  his  name  or  picture  for 
purposes  of  trade  and  may  recover  damages  resulting  from  such  use. 

*  7.  Pavesich   v.   New  England  Mut.  L.R.A.(N.S.)    1147   and  note;   Schul- 

L.  Ins.  Co.,  122  Ga.  190,  50  S.  E.  68,  man  v.Whitaker,  117  La.  704,  42  So. 

106  A.  S.  R.  104,  2  Ann.  Cas.  561  and  227,  8  Ann.  Cas.  1174,  7  L.R.A.{N.S.) 

note,  69  L.R.A.  101;  Henry  v.  Cherry,  274. 

«0  R.  I.  13,  73  Atl.  97,  136  A.  S.  R.  Note:  24  L.R.A.(N.S.)  993. 
928,   18   Ann.   Cas.   1006,   24   L.R.A.  9.  Note:  24  L.R.A.(N.S.)  993. 
(N.S.)   991  and  note   (stated  but  not  10.  Roberson  v.  Rochester  Folding- 
decided).    As  to  mental  anguish  as  an  Box  Co.,  171  N.  Y.  538,  64  N.  E.  442, 
element    of    damages    generally,    see  89  A.  S.  R.  828  and  note,  59  L.R.A. 
Damages,  vol.  8,  p.  512  et  seq.  478  (dissenting  opinion). 

8.  Itzkovitch  V.  Whitaker,  115  La.  Note:  24  Ii.R.A.(N.S.)  993. 
479,  39  So.  499,  112  A.  S.  R.  272,  1 
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In  addition  to  this,  the  use  of  another's  name  or  picture  for  advertising 
purposes  of  trade  is  made  a  misdemeanor.** 

11.  Rhodes  v.  Sperry,  etc.,  Co.,  193  Cas.    1915B    1024   and   note,    L.R.A. 

N.  Y.  223,  85  N.  E.  1097,  127  A.  S.  R.  1915C  839  and  note. 

946,  34  L.R.A.(N.S.)   1143  and  note;  .    Notes:    18   Ann.   Cas.    1018;    Ann. 

Binns  v.  Vitagraph  Co.  of  America,  Cas.  1916C  308. 
210  N.  Y.  51,  103  N.  E.  1108,  Ann. 
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I.  General  Pbinciplbs 

1.  Definitions  and  Distinctions. — A  private  way  is  the  right  of  one 
man  to  pass  over  the  land  of  another  in  some  particular  line/  that 
is,  it  is  a  right  of  way  ex  vi  termini.*  The  words  "road''  and  "way"  are 
frequently  used  interchangeably,  but  property  "way"  is  more  generic, 
including  many  things  besides  roads.'  A  road  is  properly  any  piece 
of  land  used  or  appropriated  for  travel.*  A  private  way  is  incorporeal 
as  to  the  right,*  but  capable  of  possession  as  to  the  thing  it  confers.* 
It  is  at  most  an  easement  and  does  not  conflict  with  the  absolute  pro- 
prietorship of  the  owner,'  but  is  nevertheless  property  and  constitu- 
tionally protected  as  such.®  It  is  an  interest  in  land,®  but  it  cannot  be 
taken  on  execution.**  Private  ways  do  not  all  involve  the  same  rights. 
There  may  be  a  footway,  a  horseway,  a  carriage  way,  or  any  one  of 
innumerable  other  varieties  of  ways,  and  the  rights  of  the  owner  are 
limited  accordingly ;  but  the  existence  of  the  greater  always  includes 
the  less.**  A  private  way  is  generally  a  way  for  travel  over  the  surface 
of  the  land,  but  there  may  be  a  right  of  way  over  passages  or  stairways 

1.  Seery  v.  Waterbury,  82  Conn,  by  Robinson  v.  Imperial  Silver  Min. 
667,  74  Atl.  908,  18  Ann.  Cas.  73,  25  Co.,  6  Nev.  44;  Houston  v.  Zahn,  44 
L.R.A.(N.S.)  681;  Wild  v.  Deig,  43  Ore.  610,  76  Pac.  641,  66  L.R.A.  799; 
Ind.  455,  13  Am.  Rep.  399 ;  Chollar-  Kaster  v.  Reeser,  98  Pa.  St.  1,  42  Am. 
Potosi  Min.  Co.  v.  Kennedy,  3  Nev.  Rep.  608;  Bowen  v.  Team,  6  Rich.  L. 
361,  93  Am.  Dec.  409,  ovoruled  on  (S.  C.)  298,  60  Am.  Dec.  127. 
another  point  by  Robinson  v.  Imperial       Note:  100  Am.  Dec.  115. 

Silver  Min.  Co.,  5  Nev.  44;  Crosier  v.       6.  Bowen  v.  Team,  6  Rich.  L.   (S. 
Brown,  66  W.  Va.  273,  66  S.  E.  326,  C.)  298,  60  Am.  Dec.  127. 
25  L.R.A.(N.S.)  174.  7.  ChoUar-Potosi  Min.  Co.  v.  Ken- 

Note:  100  Am.  Dec.  115.  nedy,  3  Nev.  361,  93  Am.  Dec.  409, 

2.  Crosier  v.  Brown,  66  W.  Va.  273,  overruled  on  another  point  by  Robin- 
66  S.  E.  326,  25  L.R.A.(N.S.)  174.     son  v.  Imperial  Silver  Min.  Co.,  5  Nev. 

Notes:  88  Am.  Dec.  280;  100  Am.  44. 
Dec.  115.  Note:  85  Am.  Dec.  676. 

3.  Kister  v.  Reeser,  98  Pa.  St.  1,  42       See  infra,  par.  31. 

Am.  Rep.  608.  8.  Durgin  v.  Minot,  203  Mass.  26, 

4.  Chollar-Potosi  Min.  Co.  v.  Ken-  89  N.  E.  144,  133  A.  S.  R.  276,  24 
nedy,  3  Nev.  361,  93  Am.  Dec.  409,  L.R.A.(N.S.)  241;  Cunningham  v. 
overruled  on  another  point  by  Robin-  Fitzgerald,  138  N.  Y.  165,  33  N.  E. 
son  V.  Imperial  Silver  Min.  Co.,  5  Nev.  840,  20  L.R.A.  244. 

44.  9.  Bonelli   v.    Blakemore,   66  Miss. 

;     Note :  100  Am.  Dec.  115.  136,  5  So.  228, 14  A.  S.  R.  550 ;  Kister 

5.  Field  v.  Barling,  149  111.  556,  37  v,  Reeser,  98  Pa.  St.  1,  42  Am.  Rep. 
N.  E.  850,  41  A.  S.  R.  311,  24  L.R.A.  608. 

406;   Wild  v.  Deig,  43  Ind.  455,  13       Note:  3  L.R.A.(N.S.)  98. 

Am.    Rep.    399;    Chollar-Potosi   Min.       10.  Taylor   v.    Townsend,    8    Mass. 

Co.  V.  Kennedy,  3  Nev.  361,  93  Am.  411,  6  Am.  Dec.  107.  ' 

Dec.  409,  overruled  on  another  point       11.  Note:  100  Am    Dec.  115. 
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aa  well.*'*  The  word  "alley"  when  used  in  a  deed  between  individuals 
may  and  frequently  does  mean  a  private  way.*' 

2.  Classification. — ^A  right  of  way  can  be  created  only  by  grant, 
express**  or  implied,**  the  word  "grant"  being  used  in  its  broad 
sense  and  including  reservations,  which  are  construed  as  grants  from 
the  grantee  to  the  grantor.**  Implied  grants  are  of  two  kinds,  ways 
by  necessity,*^   and  by   prescription.**     A  right  of  way  may   be 

• 

12.  Powers  v.  Heffeman,  233  111.  44  L.B.A.{N.S.)  101  and  note;  Car- 
597,  84  N.  E.  661,  122  A-.  S.  B.  199,  brey  v.  WiUis,  7  Allen  (Mass.)  364,  83 
16  L.R.A.(N.S.)  523;  NewhofC  v.  Am.  Dec,  688  and  note;  Brigham  v. 
Mayo,  48  N.  J.  Eq.  619,  23  Atl.  265,  Smith,  4  Gray  (Mass.)  297,  64  Am. 
27  A.  S.  R.  456;  Galloway  v.  Bone-  Dec.  76;  Taylor  ▼.  Townsend,  8  Mass. 
steel,  65  Wis.  79,  26  N.  W.  262,  66  411,  6  Am.  Dec.  107;  Grant  v.  Chase, 
Am.  Rep.  616.  17  Mass.  443,  9  Am.  Dec.  161 ;  Adams 

Notes :  81  A.  S.  B.  768 ;  17  L.R. A.  v.  Marshall,  138  Mass.  228,  52  Am. 
(N.S.)  1023.  Rep.  271;  Callan  v,  Hanse,  91  Minn. 

13.  Talbert  v.  Mason,  136  la.  373,  270,  97  N.  W.  973,  1  Ann.  Cas.  680; 
113  N.  W.  918,  125  A.  S.  R.  259,  14  Snyder  v.  Warford,  11  Mo.  513,  49 
L.R.A.(N.S.)  878;  naherty  v.  Flem-  Am.  Dec.  94;  Bussmeyer  t.  Jablonsky, 
ing,  58  W.  Va.  669,  52  S.  E.  857,  3  241  Mo.  681, 145  S.  W.  772,  Ann.  Cas. 
L.R.A.(N.S.)  461.  1913C    1104,    39    L.R.A.(N.S.)    549; 

14.  Wagner  v.  Hanna,  38  Cal.  Ill,  Palmer  v.  Pahner,  150  N.  Y.  139,  44 
99  Am.  Dec.  354;  Bitello  v.  lipson,  N.  E.  966,  55  A.  S.  R.  653;  Wood  v. 
80  Conn.  497,  69  Atl.  21,  125  A.  S.  R.  Woodley,  160  N.  C.  17,  75  S.  E.  719, 
126,  16  L.R.A.(N.S.)  193;  Snyder  v.  41  L.R.A.(N.S.)  1107;  HaU  v.  Lau- 
Warford,  11  Mo.  513,  49  Am.  Dec  rence,  2  R.  I.  218,  57  Am.  Dec.  715; 
94;  Wood  v.  Woodley,  160  N.  C.  17,  Lawton  v.  Rivers,  2  McCord  L.  (S.  C.) 
75  S.  E.  719,  41  L.R.A.(N.S.)  1107;  445,  13  Am.  Dec.  741;  TumbuU  v. 
Kister  v.  Reeser,  98  Pa.  St.  1,  42  Am.  Rivers,  3  McCord  L.  (S.  C.)  131,  15 
Rep.  608;  Lawton  v.  Rivers,  2  Mc-  Am.  Dec.  622;  Tracy  v.  Atherton,  36 
Cord  L.  (S.  C.)  445,  13  Am.  Dec.  Vt.  52,  82  Am.  Dec.  621;  Healy  Lnm- 
741;  Clayton  v.  Gilmer  County  Court,  ber  Co.  v.  Morris,  33  Wash.  490,  74 
68  W.  Va.  253,  52  S.  E.  103,  2  L.R.A.  Pac.  681,  99  A.  S.  R.  964,  63  L.R.A. 
(N.S.)  598.  820;   Schulenbarger  ▼.  Johnstone,  64 

Notes:  100  Am.  Dec.  116;  3  L.R.A.  Wash.  202,  116  Pac.  843,  35  L.R.A. 

(N.S.)  98;  10  Eng.  Rul.  Cas.  10.  (N.S.)  941;  Proudfoot  v.  Saffle,  62  W. 

15.  Wagner  v.  Hanna,  38  Cal.  Ill,  Va.  51,  57  S.  E.  256,  12  L.R.A,(N.S.) 
99  Am.  Dec.  354;  Adams  v.  Marshall,  482  and  note;  Hoffman  ▼.  Shoemaker, 
138  Mass.  228,  52  Am.  Rep.  271;  Hall  69  W.  Va.  233,  71  S.  E.  198,  34  L.R.A. 
v.  Laurence,  2  R.  I.  218,  57  Am.  Dec.  (N.S.)  632;  Crosier  v.  Brown,  69  W. 
715;  Tracy  v.  Atherton,  35  Vt.  52,  82  Va.  273,  66  S.  E.  326,  25  L.RJL.(N.S.) 
Am.  Dec.  621.  174;  Crotty  v.  New  River,  etc.,  Consol. 

Note :  10  Eng.  Rul.  Cas.  10.  Coal  Co.,  72  W.  Va.  68,  78  S.  E.  233, 

16.  See  infra,  par.  7.  46  L.R.A.(N.S.)  156  and  note;  MiUer 

17.  Corea  v.  Higuera,  153  Cal.  451,  v.  Hoeschler,  126  Wis.  263, 106  N.  W. 
95   Pac.   882,    17  L.R.A.(N.S.)    1018  790,  8  L.R.A.(N.S.)  327. 

and  note ;  Collins  v.  Prentice,  15  Conn.  Notes :  100  Am.  Dec.  116 ;  10  Eng. 
39,  38  Am.  Dec.  61;  Logan  v.  Stog-  Rul.  Cas.  10. 
dale,  123  Ind.  372,  24  N.  E.  135,  8  See  also  infra,  par.  10. 
L.R.A.  58  and  note;  Dudgeon  v.  Bron-  18.  Wagner  v.  Hanna,  38  Cal.  HI, 
son,  159  Ind.  562,  64  N.  E.  910,  65  N.  99  Am.  Dec.  354;  Graham  v.  Walker, 
E.  752,  95  A.  S.  R.  315;  Rater  v.  Shut-  78  Conn.  130,  61  Atl.  98,  112  A.  S.  R. 
tlefield,  146  la.  512,  125  N.  W.  235,   93,  3  Ann.  Cas.  641,  2  L.R.A.(N.S.) 
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in  gT068|^*  or  appurtenaat  to  land.^  The  first  is  attached  to  and  vests 
the  right  in  the  person  to  whom  it  is  granted.^  The  second  is  incident 

983;  Schmidt  ▼.  Brown,  226  HI.  590,  641,  65  L.R.A.  799;  Fisher  ▼.  Fair,  34 
80  N.  E.  1071,  117  A.  S.  R.  261,  11  S.  C.  203, 13  S.  E.  470,  14  L.R.A.  333 
L.R.A.(N.S.)  457;  Kibbey  V.  Richards,  and  note;  Alley  v.  Carleton,  29  Tex. 
30  Ind.  App.  101,  65  N.  E.  541,  96  A.  74,  94  Am.  Dec.  260;  Reise  v.  Enos, 
S.  R.  333;  Rater  v.  Shuttlefield,  146  76  Wis.  634,  45  N.  W.  414,  8  L.R.A. 
la.  512,  125  N.  W,  235,  44  L.R.A.  617;  Ackroyd  v.  Smith,  10  C.  B.  164, 
(N.S.)  101  and  note;  Smith  v.  Pen-  70  E.  C,  L.  164, 14  Jur.  1047, 19  L.  J. 
ington,  322  Ky.  355,  91  S.  W.  730,  8  C.  PL  315,  10  Eng.  RuL  Cas.  1. 
L.R.A.(N.S.)  149;  Hill  v.  Crosby,  2  Note:  100  Am.  Dec.  115. 
Pick.  (Mass.)  466,  13  Am.  Dec.  448;  20.  Lide  v.  Hadley,  36  Ala.  627,  76 
Jones  V.  Percival,  5  Pick.  (Mass.)  435,  Am,  Dec.  338;  Wagner  v.  Hanna,  38 
16  Am.  Dec.  415;  Qayetty  v.  Bethune,  Cal.  11,  99  Am.  Dec.  354;  Graham  v. 
14  Mass.  49,  7  Am.  Dec.  188;  Snyder  Walker,  78  Conn.  130,  61  Atl.  98,  112 
V.  Warford,  11  Mo.  513,  49  Am.  Dec.  A.  S.  R.  93,  3  Ann.  Cas.  641,  2  L.R.A. 
94;  Webber  v.  Chapman,  42  N.  H.  326,  (N.S.)  983  and  note;  Bitello  v.  Lips- 
80  Am.  Dec.  Ill  and  note ;  Wood  ▼,  on,  80  Conn.  497,  69  Atl.  21, 125  A.  S. 
Woodley,  160  N.  C.  17,  75  S.  E.  719,  R.  126,  16  L.R.A.(N.S.)  193;  Will- 
41  L.R.A.(N.S.)  1107;  Lawton  v.  oughby  v.  Laurence,  116  lU.  11,  4  N. 
Rivers,  2  McCord  L.  (S.  C.)  445,  13  E.  356,  56  Am.  Rep.  758;  Schmidt  v. 
Am,  Dec.  741;  Tumbull  v.  Rivers,  3  Brown,  226  111.  590,  80  N.  E.  1071, 117 
McCord  L.  (S.  C.)  131,  15  Am.  Dec.  A,  S.  R.  261,  11  L.R.A.(N.S.)  457; 
622;  Schulenbarger  v.  Johnstone,  64  Schwer  v.  Martin,  97  S.  W.  12,  29  Ky. 
Wash.  202,  116  Pac.  843,  35  L.R.A.  L.  Rep.  1221,  7  L.R.A.(N.S.)  614;  At- 
(N.S.)  941  and  note;  Crosier  v.  kins  v.  Bordman,  2  Mete.  (Mass.)  457, 
Brown,  66  W.  Va.  273,  66  S.  E.  326,  37  Am.  Dec.  100;  Ann  Arbor  Fruit, 
25  L.R.A.(N.S.)  174;  Hoffman  v.  etc.,  Co.  v.  Ann  Arbor  R.  Co.,  136 
Shoemaker,  69  W.  Va.  233,  71  S.  E.  Mich.  699,  99  N.  W.  869,  66  L.R.A. 
198,  34  L.R.A.(N.S.)  632;  Hollins  ▼.  431;  lidgerding  v,  Zignego,  77  Minn. 
Vemey,  13  Q.  B.  D.  304,  53  L.  J.  Q.  B.  421,  80  N.  W.  360,  77  A.  S.  R.  677; 
430,  51  L.  T.  N.  S.  753,  33  W.  R.  5,  Callan  v.  Hauae,  91  Minn.  270,  97  N. 
10  Eng.  Rul.  Cas.  79;  Wimbedon,  etc.,  W.  973,  1  Ann.  Cas.  680;  Barker  v. 
Conservators  v,  Dixon,  1  Ch.  D.  362,  Clark,  4  N.  H.  380,  17  Am.  Deo.  428 ; 
45  L.  J.  Ch.  353,  35  L.  T.  N.  S.  679,  Cheswell  v.  Chapman,  38  N.  H.  14,  75 
24  W,  R.  466,  10  Eng.  Rul.  Cas.  164.  Am.  Dec.  158;  Mattes  v.  Frankel,  157 
Note:  100  Am.  Dec.  115.  N.  Y.  603,  62  N.  E.  685,  68  A.  S.  R. 
See  also  infra,  par.  19.  804;  Wood  v.  Woodley,  160  N.  C.  17, 
19.  lide  v.  Hadley,  36  Ala,  627,  76  75  S.  E.  719,  41  L.R.A.(N,S.)  1107; 
Am.  Dec.  338;  Wagner  v.  Hanna,  38  Gibbons  v.  Ebding,  70  Ohio  St.  298, 
Cal.  Ill,  99  Am.  Dec.  354;  Graham  v.  71  N.  E.  720,  101  A.  S.  R.  900;  Wat- 
Walker,  78  Conn.  130,  61  Atl.  98,  112  son  v.  Bioren,  1  Serg.  &  R.  (Pa.)  227, 
A.  S.  R.  93,  3  Ann.  Cas.  641,  2  L.R.A.  7  Am.  Dec.  617 ;  Fisher  v.  Fair,  34  S. 
(N.S.)  983;  Willonghby  v.  Laurence,  C.  203,  13  S.  E.  470,  14  L.R.A.  333; 
116  III.  11,  4  N.  E.  356,  56  Am.  Rep.  Alley  v.  Carleton,  29  Tex.  74,  94  Am. 
758;  Schmidt  v.  Brown,  226  III,  590,  Dec.  260;  Reise  v.  Enos,  76  Wis.  634. 
80  N.  E.  1071,  117  A.  S.  R.  261,  11  45  N.  W.  414,  8  L.R.A.  617;  Ackroyd 
L.R.A.(N.S.)  457;  Lidgerding  v.  Zig-  v.  Smith,  10  C.  B.  164,  70  E.  C.  L. 
nego,  77  Minn.  421,  80  N.  W.  360,  77  164,  14  Jur.  1047,  19  L.  J.  C.  PI.  315, 
A.  S.  R.  677;  Callan  v.  Hause,  91  10  Eng.  Rul.  Cas.  1. 
Minn.  270,  97  N.  W.  973,  1  Ann.  Cas.  Notes :  100  Am.  Dec.  115 ;  8  A.  S. 
680;  Wood  v.  Woodley,  160  N.  C.  17,  R.  767. 

75  S.  E.  719,  41  L.R.A.(N.S.)  1107;       1.  Graham  v.  Walker,  78  Conn.  130, 

Houston  V.  Zahm,  44  Ore.  610,  76  Pac.  61  Atl.  98,  112  A.  S.  R.  93,  3  Ann. 
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to  an  estate,  it  inheres  in  the  land,  concerns  the  premises,  and  pertains 
to  its  enjoyment,  and  passes  with  it*  The  owner  of  premises  may 
grant  the  right  of  way  in  either  form.*  But  a  way  is  never  presumed 
to  be  in  gross  when  it  can  fairly  be  construed  to  be  appurtenant  to  the 
land*  A  way  granted  to  several  may  be  in  gross  as  to  some  and  appur- 
tenant as  to  the  others.^ 

3.  Ways  in  Gross. — A  way  in  gross  is  of  such  a  personal  nature 
that  it  is  generally  held  that  it  cannot  be  assigned,*  it  dies  with  the 
grantee,^  and  this  is  true  even  though  the  instrument  creating  it  con- 
veys it  to  the  grantee  and  his  heirs  and  assigns  forever.®  A  right  of 
way  in  gross  is  not  an  easement  in  the  strict  sense  of  the  word,®  as  it 
is  supported  by  no  dominant  estate.^^    If  there  is  a  dominant  estate, 

Cas.  641,  2  L.R.A.(N.S.)   983;  WiU-  rence,  116  111.  11,  4  N.  E.  356,  66  Am. 

oughby  V.  Laurence,  116  111.  11,  4  N.  Rep.  758. 

E.  356,  56  Am.  Rep.  758;  Schmidt  v.  4.  Wagner  v.  Hanna,  38  Cal.  Ill, 

Brown,  226  111.  590,  80  N.  E.  1071,  99  Am.  Dec.  354;  Lidgerding  v,  Zig- 

117  A.   S.   R.  261,   11  L.R.A.(N.S.)  n^o,  77  Minn.  421,  80  N.  W.  360,  77 

457;  Fisher  v.  Fair,  34  S.  C.  203,  13  A.   S.  R.   677;   Callan  v.  Hause,  91 

S.  E.  470,  14  L.R.A.  333  and  note;  lAhm.  270,  97  N.  W.  973,  1  Ann.  Cas. 

Alley  v.  Carleton,  29  Tex.  74,  94  Am.  680 ;  Alley  v.  Carleton,  29  Tex.  74,  94 

Dec.  260;  Reise  v.  Enos,  76  Wis.  634,  Am.  Dec.  260;  Reise  v.  Enos,  76  Wis. 

45  N.  W.  414,  8  L.R.A.  617;  Ackroyd  634,  45  N.  W.  414,  8  L.R.A.  617. 

V.  Smith,  10  C.  B.  164,  70  E.  C.  L.  Note:  100  Am.  Dec.  115. 

164,  14  Jut.  1047,  19  L.  J.  C.  PI.  315,  5.  Note:  100  Am.  Dec.  115. 

10  Eng.  Rul.  Cas.  1.  6.  Houston  v.  Zahm,  44  Ore.  610,  76 
Note:  100  Am.  Dec.  115.  Pac.   641,   65  L.R.A.  799;   Fisher  v. 

2.  Lide  v.  Hadley,  36  Ala.  627,  76  Fair,  34  S.  C.  203,  13  S.  E.  470,  14 
Am.  Dec.  338;  Willoughby  v.  Lau-  LJI.A.  333  and  note;  Alley  v.  Carle- 
rence,  116  111.  11,  4  N.  E.  356,  56  Am.  ton,  29  Tex.  74, 94  Am.  Dec.  260 ;  Ack- 
Rep.  758;  Schmidt  v.  Brown,  226  111.  loyd  v.  Smith,  10  C.  B.  164,  70  E,  C. 
590,  80  N.  E.  1071,  117  A.  S.  R.  261,  L.  164,  14  Jnr.  1047,  19  L.  J.  C.  PL 

11  L.R.A.(N.S.)  457;  Schwer  v.  Mar-  315,  10  Eng.  Rul.  Cas.  1. 
tin,  97  S.  W.  12,  29  Ky.  L.  Rep.  1221^       Note :  100  Am.  Dee.  116. 

7  L.R.A.(N.S.)  614;  Atkins  v.  Bord-  In  Reise  v.  Enos,  76  Wis.  634,  45  N. 

man,  2  Mete.    (Mass.)    457,  37  Am.  W.  414,  8  L.R.A.  617,  it  was  held  that 

Dec.  100;  Barker  v.  Clark,  4  N.  H.  a  way  in  gross  was  assignable. 

380,   17  Am.  Dec.   428;   Cheswell  v.  7.  Graham  v.  Walker,  78  Conn.  130, 

Chapman,  38  N.  H.  14,  75  Am.  Dec.  61  Atl.  98,  112  A.  S.  R.  93,  3  Ann. 

158;  Mattes  v.  Frankel,  157  N.  Y.  603,  Cas.  641,  2  L.R.A.(N.S.)  983;  Fisher 

52  N.  E.  585,  68  A.  S.  R.  804;  Gib-  v.  Fair,  34  S.  C.  203,  13  S.  B.  470, 

bons  V.  Ebding,  70  Ohio  St.  298,  71  14  L.R.A.  333. 

N.  E.  720,  101  A.  S.  R.  900;  Fisher  v.  8.  Fisher  v.  Fair,  34  S.  C.  203,  13 

Fair,  34  S.  C.  203,  13  S.  E.  470,  14  S.  E.  470,  14  L.R.A.  333. 

L.R.A.  333;  Alley  v.  Carleton,  29  Tex.  9.  Wagner  v.  Hanna,  38  Cal.  Ill, 

74,  94  Am.  Dec.  260;  Reise  v.  Enos,  99  Am.  Dec.  354;  Willoughby  v.  Lau- 

76  Wis.  634,  45  N.  W.  414,  8  L.R.A.  rence,  116  Dl.  11,  4  N.  E.  356,  56  Am. 

617.  Rep.  758;  Houston  v.  Zahm,  44  Ore. 

Notes:  100  Am.  Dec.  115;  81  A.  S.  610,  76  Pac.  641,  65  L.R.A.  799. 

R.  767.  10.  Wagner  v.  Hanna,  38  Cal.  Ill, 

3.  Wagner  v.  Hanna,  38  Cal.  Ill,  99  Am.  Dec.  354;  Schmidt  v.  Brown, 
99  Am.  Dec.  354;  Willoughby  v.  Lau-  226  111.  590,  80  N.  E.  1071,  117  A.  S. 
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the  way  is  appurtenant.^^  In  determining  the  nature  of  a  right  of  way 
the  designatiop  in  the  grant  is  immaterial.  It  is  the  facts  that  count, 
the  main  inquiry  being  as  to  whether  there  is  a  dominant  estate  to 
which  it  is  attached.**  A  way  appendant  cannot  he  turned  into  one  in 
gross,  because  it  is  inseparably  attached  to  the  land  to  which  it  is  in- 
^cident,**  nor  can  a  way  in  gross  be  transformed  into  a  way  appurte- 
nant.** 

4.  Ways  Appurtenant, — ^To  the  creation  of  a  right  of  way  that 
amounts  to  an  easement,  and  not  merely  to  a  right  of  way  in  gross, 
two  tenements  are  necessary — the  dominant,  to  which  the  right  of 
way  belongs;  and  the  servient,  on  which  the  obligation  rests.**  If  a 
covenant  is  made  in  regard  to  a  right  of  way  over  land  not  owned  by 
the  grantor,  these  elements  are  missing  and  there  can  be  no  right  of 
way  appurtenant  *•  even  though  the  covenant  was  made  for  a  valuable 
consideration,  and  the  covenantor  later  obtains  the  title  to  the  land 
over  which  the  way  was  intended  to  run.*'  An  appurtenant  way  ordi- 
narily touches  the  close  to  and  from  which  it  leads,  and  that  it  should 
is  commonly  but  not  always  essential  to  its  enjoyment.**  Other  decit- 
sions,  however,  hold  that  one  terminus  of  a  way  appurtenant  must  be 
on  the  land  of  the  party  making  the  claim.**  Otherwise,  they  hold, 
it  is  merely  a  way  in  gross. *^  A  purchaser  of  a  servient  estate,  charged 
with  an  easement  which  is  discoverable  on  examination,  takes  his  title 
subject  to  the  easement.* 

5.  Relation  to  Land. — ^If  a  way  is  appurtenant  to  lands,  or  an  es- 
tate, it  is  the  subject  of  transfer,  and  will  pass  by  a  conveyance  of  the 
estate  to  which  it  is  appurtenant,*  whether  the  conveyance  is  voluntary 

R.  261,  11  L.R.A.(N.S.)  457;  Lidger-  17.  Houston  v.  Zahm,  44  Ore.  610, 

ding  V.  Zignego,  77  Minn.  421,  80  N.  76  Pac.  641,  65  L.R.A.  799. 

W.  360,  77  A.  S.  R.  677.  18.  Graham   v.    Walker,    78    Conn. 

11.  Lidgerding  v.  Zignego,  77  Minn.  130,  61  Atl.  98,  112  A.  S.  R.  93,  3 
421,  80  N.  W.  360,  77  A.  S.  R.  677.  Ann.    Cas.    641    and   note,   2   L.R.A. 

12.  Lidgerding  v.  Zignego,  77  Minn.  (N.S.)  983  and  note. 

421,  80  N.  W.  360,  77  A.  S.  R.  677.  19.  Notes:   2  KRA-CKS.)    983;   3 

13.  Wood  v.  Woodley,  160  N.  C.  17,   Ann.  Cas.  643. 

75  S.  E.  719,  41  L.R.A.(N.S.)    1107       20.  Note:  2  L.R.A.(N.S.)   984. 
and  note;  Reise  v.  Enos,  76  Wis.  634,       1.  Schmidt  v.  Brown,  226  HI.  590, 
45  N.  W.  414,  8  L.R.A.  617.  80  N.  E.  1071,  117  A.  S.  R.  261,  11 

Note:  100  Am.  Dec.  116.  L.R.A.(N.S.)  457. 

14.  Note:  41  L.R.A.(N.S.)  1107.  2.  Corea  v.  Higuera,  153  Cal.  451, 

15.  Wagner  v.  Hanna,  38  Cal.  Ill,  95  Pac.  882,  17  L.R.A.(N.S.)  1018; 
99  Am.  Dec.  354;  Willoughby  v.  Lau-  Schwer  v.  Martin,  97  S.  W.  12,  29 
rence,  116  111.  11,  4  N.  E.  356,  56  Am.  Ky.  L.  Rep.  1221,  7  L.R.A.(N.S.) 
Rep.  758;  Houston  v.  Zahm,  44  Ore.  614;  Atkins  v.  Bordman,  2  Mete. 
610,  76  Pac.  641,  65  'L.R.A.  799;  (Mass.)  457,  37  Am.  Dec.  100;  Bark- 
Alley  V.  Carleton,  29  Tex.  74,  94  Am.  er  v.  Clark,  4  N.  H.  380,  17  Am.  Dec. 
Dec.  260.  428;  Cheswell  v.  Chapman,  38  N.  H. 

16.  Houston  V.  Zahm,  44  Ore.  610,    14,  75  Am.  Dec.  158 ;  Mattes  v.  Frank- 

76  Pac.  641,  65  L.R.A.  799,  el,  157.  N.  Y.  603,  52  N.  E.  585,  68 
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or  involuntaxy,'  and  whether  it  is  specifically  mentioned  or  not.*  On 
the  conveyance  of  such  an  estate  the  grantor  is  entirely  divested  of  all 
interest  in  the  right  of  way,^  and  any  attempt  to  reserve*it  is  vain.*  A 
way  appurtenant  to  a  close  is  appurtenant  to  every  parcel  into  which 
it  may  be  divided,*  and  the  grantee  of  any  part  thereof  becomes  en- 
titled to  it  ®  provided  the  right  can  be  enjoyed,  as  to  the  separate  par- 
cels, without  any  additional  burden  on  tie  servient  estate.*  But  the* 
owner  of  a  right  of  way  appurtenant  cannot  transfer  his  easement,  or 
grant  rights  therein  to  a  stranger  having  no  interest  in  the  land  to 
which  it  is  appurtenant.*®  The  right  adheres  in  the  land  and  cannot 
exist  separate  from  it.** 

6.  Estates  Less  than  Fee. — ^An  estate  less  than  a  fee  may  support 
a  way  during  the  continuance  of  the  estate,**  as  for  instance  a 

A.  S.  R.  804;  Alley  v.  Carleton,  29  Note:  100  Am,  Dec.  117. 
Tex.  74,  94  Am.  Dec.  260;  Proudfoot  8.  Whitney  v.  Lee,  1  Allen  (Maas.) 
V.  Saffle,  62  W.  Va.  51,  57  S.  E.  256,  198,  79  Am.  Dec.  727 ;  Baker  v.  WiU- 
12  L.R.A.(N.S.)  482;  Grotty  v.  New  ard,  171  Mass.  220,  60  N.  E.  620,  40 
River,  etc.,  Consol.  Coal  Co.,  72  W.  L.R.A.  764;  Dawson  v.  St.  Paul  F.,  etc., 
Va.  68,  78  S.  E.  233,  46  L.R.A.(N.S.)  Ins.  Co.,  15  Minn.  136,  2  Am.  Rep.  109; 
156;  Reise  v.  Enos,  76  Wis.  634,  45  Wood  v.  Woodley,  160  N.  C.  17,  76 
N.  W.  414,  8  L.R.A.  617  and  note.  S.  E.  719,  41  L.R.A.(N.S.)  1107;  Wat- 
Notes:  100  Am.  Dec.  116;  81  A.  S.  son  v.  Bioren,  1  Serg.  &  R.  (Pa.)  227, 
R.  767.  7  Am.  Dec.  617;  Rollo  v.  Nelson,  34 

3.  Proudfoot  V.  Saffle,  62  W.  Va.  51,  Utah  U6,  96  Pac.  263,  26  L.R.A. 
57  S.  E.  256,  12  L.R.A.(N.S.)  482.  (N.S.)  315;  Dee  v.  King,  77  Vt.  230, 

4.  Atkins  v.  Bordman,  2  Mete.  59  Atl.  839,  68  L.R.A.  860;  Reise  v. 
(Mass.)  457,  37  Am.  Dec.  100;  Barker  Enos,  76  Wis.  634,  46  N.  W.  414,  8 
V.  Clark,  4  N.  H.  380,  17  Am.  Dec.  L.R.A.  617. 

428;  Mattes' V.  Frankel,  157  N.  Y.  603,  Note:  100  Am.  Dec.  117. 

52  N.  E.  585,  68  A.  S.  R.  804.  9.  Wood  v.  Woodley,  160  N.  C.  17, 

Note:  81  A.  S.  R.  767.  75  S.  E.  719,  41  L.R.A.(N.S.)  1107; 

6.  Alley  v.  Carleton,  29  Tex.  74,  94  Rollo  v.  Nelson,  34  Utah  116,  96  Pac. 

Am.  Dec.  260;  Reise  v.  Enos,  76  Wis.  263,   26  L.R.A.(N.S.)    315;   Reise  v. 

634,  45  N.  W.  414,  8  L.R.A.  617.  Enos,  76  Wis.  634,  45  N.  W.  414,  8 

Notes:  85  Am.  Dec.  680;  41  L.R.A.  L.R.A.  617. 

(N.S.)  1107.  10.  Wood  V.  Woodley,  160  N.  C.  17, 

6.  Reise  v.  Enos,  76  Wis.  634,  45  76  S.  E.  719,  41  L.R.A.(N.S.)  1107 
N.  W.  414,  8  L.R.A.  617.  and  note. 

7.  Whitney  v.  Lee,  1  Allen  (Mass.)  n.  ^ood  v.  Woodley,  160  N.  C.  17, 
198,  79  Am.  Dec.  727;  Baker  v.  Will-  75  g^  g.  719,  41  L.R.A.(N.S.)  1107; 

^^'  P^^f'^r^  ^^^'  ^^  ^o.^'t,^^?'  i^  Alley  V.  Carleton,  29  Tex.  74,  94  Am. 
L.R.A.  754;  Dawson  v.  St.  Paul  F.,   Dec   260 


(Pa.)  227,  7  Am.  Dec.  617;  Rollo  v.  257,  61  Am.  Rep    154;   Schmoele  v 

Nelson,  34  Utah  116,  96  Pac.  263,  26  Betz,  212  Pa.  St.  32,  61  Atl.  525,  108 

L.R.A.(N.S.)    315;   Dee  v.  King,   77  A.  S.  R.  845;  Pearce  v.  McClenaghan, 

Vt.  230,  59  Atl.  839,  68  L.R.A.  860;  6  Rich.  L.  (S.  C.)  178,  65  Am.  Dec 

Reise  v.  Enos,  76  Wis.  634,  45  N.  W.  710. 
414,  8  L.R.A.  617. 
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leasehold.^*  A  lessee  of  land,  entitled  to  its  exclusive  possession,  may, 
during  the  continuance  of  his  term,  dispose  of  and  pass  to  another  a 
right  of  way  over  the  same,  even  though  he  has  but  an  estate  for  years 
therein.^^  But  a  tenant  in  common  cannot  create  an  easement  over 
the  premises  without  consent  of  his  cotenants.**  A  tenant  cannot 
grant  a  valid  right  of  way  over  the  land  of  his  landlord  so  as  to  bind 
the  reversion,**  nor  can  the  tenant  of  a  dominant  estate  bind  the 
owner  by  any  agreement  in  regard  to  a  right  of  way.*'  And  even  if 
the  tenant  who  has  made  such  an  s^eement  later  purchases  the  dom- 
inant estate,  he  is  not  bound  by  his  own  agreement  or  statements,  for 
he  subsequently  acquired  all  rights  of  way  appurtenant  to  the  domi- 
nant estate,  undiminished  by  his  agreement  made  before  the  purchase, 
and  unaffected  by  any  statements  he  may  have  then  made.*^  Nor  are 
statements  of  a  tenant  admissible  in  evidence  to  combat  his  landlord's 
claims.**  Abandonment  of  a  right  of  way  by  a  life  tenant,  or  acts 
indicating  intention  to  abandon,  cannot  prejudice  the  rights  of  the 
remaindermen.*® 

II.  Creation 

Express  Orant 

7.  Rule  Stated. — ^A  deed  may  in  express  terms  create  a  private  way 
either  by  grant  *  or  by  reservation.'  A  right  of  way  by  grant  derives 
no  strength  from  time  or  occupation.  A  grant  of  yesterday  is  of  equal 
validity  to  one  of  a  century  past ;  •  and  even  though  the  way  may 
never  have  been  enjoyed,  the  grant  is  conclusive  of  the  right.*  Ques- 
tions concerning  rights  of  way  created  by  express  grant  must  be  gov- 
erned by  the  terms  of  the  grant  itself.*  Where  the  parties  to  a  reserva- 
tion for  an  easement  have  failed  sufficiently  to  express  their  meaning, 

13.  Powers  v.  Harlow,  53  Mich.  607,  99  Am.  Dec.  354;  Taylor  v.  Millard, 

19  N.  W.  267,  51  Am.  Rep.  154.  118  N.  Y.  244,  23  N.  E.  376,  6  L.B.A. 

14.  Newoff  V.  Mayo,  48  N.  J.  Eq.   667. 

619,  23  Atl.  265,  27  A.  S.  R.  465.  2.  Wagner  v.  Hanna,  38  Cal.  lU, 

15.  Baker  v.  Willard,  171  Mass.  220,  99  Am.  Dec.  354;  Ashcroft  v.  Eastern 
50  N.  E.  620,  40  L.R.A.  754.  R.  Co.,  126  Mass.  196,  30  Am.  Rep. 

16.  Gentleman  v.  Soule,  32  111.  271,   672;  Taylor  v.  Millard,  118  N.  Y.  244, 
83  Am.  Dec.  264;  Reimer  v.  Stuber,  23  N.  E.  376,  6  L.R.A.  667;  Hoffman 

20  Pa.  St.  458,  59  Am.  Dec.  744.  v.  Shoemaker,  69  W.  Va.  233,  71  S. 

17.  Schwer  v.  Martin,  97  S.  W.  12,  E.  198,  34  L.R.A.(N.S.)  632. 

29  Ky.  L.  Rep.  1221,  7  L.R.A.(N.S.)       3.  Lawton  v.  Rivers,  2  McCord  L. 

614  and  note.  (S.  C.)  445,  13  Am.  Dec  741. 

18.  Schwer  v.  Martin,  97  S.  W.  12,       4.  Lawton  v.  Rivers,  2  McCord  L. 
29  Ky.  L.  Rep.  1221,  7  L.R.A.(N.S.)  (S.  C.)  445, 13  Am.  Dec.  741. 

614.  5.  Frank  v.  Benesch,  74  Md.  58,  21 

19.  Note:  7  L.R.A.(N.S.)  615.  Atl.  560,  28  A.  S.  R.  237;  Gibbons  v. 

20.  Welsh  V.  Taylor,  134  N.  Y.  450,  Ebding,  70  Ohio  St.  298,  71  N.  E.  720, 
31  N.  E.  896,  18  L.R.A.  535.  101  A.  S.  R.  900. 

1.  Wagner  v.  Hanna,  38  Cal.  111. 
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their  intent  becomes  a  question  of  faxjt,  to  be  ascertained  by  a  court ;  • 
and,  in  order  to  arrive  at  this  intent,  all  of  the  surrounding  circum- 
stances may  be  inquired  into  and  taken  into  consideration.'  Evidence 
of  the  manner  in  which  the  way  had  been  used  ever  since  the  grant 
may  be  admitted  as  showing  the  practical  construction  put  on  the 
grant  by  the  parties.®  A  reservation  of  "a  convenient  way  across"  the 
land  conveyed  does  not  restrict  the  owner  to  the  shortest  way ;  he  may 
go  across  the  length  instead  of  the  breadth  of  the  servient  tenement  if 
more  convenient.*  The  same  rules  of  construction  apply  to  a  reserva- 
tion or  implied  grant  as  to  an  express  grant.*^ 

8.  Statute  of  Frauds. — ^A  right  of  way  being  an  interest  in  lands  is 
within  the  statute  of  frauds,*^  and  can  be  conveyed  only  by  an  instru- 
ment in  writing.  The  writing  must  describe  the  interest  conveyed.** 
If  it  is  appurtenant  to  another  tract  of  land,  it  must  be  so  -described  in 
the  conveyance;  for  that  fact  could  not  be  added  to  the  instrument 
by  parol  evidence  without  violating  the  statutory  rule.**  A  parol 
grantee  of  a  right  of  way  is  merely  a  licensee,  and  the  license  may  be 
revoked  at  the  will  of  the  grantor.**  However,  a  parol  license  may 
ripen  into  an  easement  by  prescription  by  user  for  the  required  time, 
for  in  ^ite  of  the  fact  that  the  use  was  permissive  at  first,  it  has  con- 
tinued under  a  claim  of  right,  namely,  the  parol  grant**  Even  when 
the  right  of  way  is  a  mere  license,  there  are  decisions  which  hold  that 
it  cannot  be  revoked  after  improvements  have  been  made  and  money 

6.  Hamilton  v.  Dennison,  66  Conn.  11.  Wagner  v.  Hanna,  38  Cal.  Ill, 
369,  15  Atl.  748,  1  L.R.A.  287;  Agne  99  Am.  Dec.  354;  Laesch  v.  Morton, 
V.  Seitsinger,  104  la.  482,  73  N.  W.  38  Colo.  171,  87  Pac.  1081,  120  A.  S. 
1048,  36  L.E.A.  701;  CaUan  v.  Hanse,  R.  106;  Gyra  v.  Windier,  40  Colo.  366, 
91  Minn.  270,  97  N.  W.  973,  1  Ann.  91  Pac.  36,  13  Ann.  Cas.  841;  Hall  v. 
Cas.  680;  French  v.  Hayes,  43  N.  H,  McLeod,  2  Mete.  (Ky.)  98,  74  Am. 
30,  80  Am.  Dec.  127;  Herman  v.  Rob-  Dec.  400;  Bonelli  v.  Blakemore,  66 
erts,  119  N.  Y.  37,  23  N.  E.  442,  16  Miss.  136,  5  So.  228,  14  A.  S.  R.  550. 
A.  S.  R.  800,  7  L.R.A.  226;  Dee  v.  12.  Wagner  v.  Hanna,  38  Cal.  Ill, 
King,  77  Vt.  230,  59  Atl.  839,  68  99  Am.  Dec.  354;  Gyra  v.  Windier, 
L.R.A.  860.  40  Colo.  366,  91  Pac.  36, 13  Ann.  Cas. 

7.  Agne  v.  Seitsinger,  104  la.  482,  841;  HaU  v.  McLeod,  2  Mete  (Ky.) 
73  N.  W.  1048,  36  L.R.A.  701;  Callan  98,  74  Am.  Dec.  400;  BoneUi  v.  Blake- 
V.  Hause,  91  Minn.  270,  97  N.  W.  973,  more,  66  Miss.  136,  5  So.  228,  14  A. 
1  Ann.  Cas.  680 ;  French  v.  Hayes,  43  S.  R.  550 ;  Taylor  v.  Millard,  118  N. 
N.  H.  30,  80  Am.  Dec.  127;  Herman  Y.  244,  23  N.  E.  376,  6  L.R.A.  667; 
V.  Roberts,  119  N.  Y.  37,  23  N.  E.  442,  Foster  v.  Browning,  4  R.  I.  47,  67 
16  A.  S.  R.  800,  7  L.R.A.  226;  Dee  v.  Am.  Dec.  505. 

King,   77   Vt.   230,   59   Atl.   839,   68  13.  Wagner  v.  Hanna,  38  Cal.  Ill, 

L.R.A.  860.  99  Am.  Dec.  354. 

8.  Hamilton  v.  Dennison,  56  Conn.  14.  Gvra  v.  Windier,  40  Colo.  366, 
359,  15  Atl.  748,  1  L.R.A.  287.  91  Pac/ 36,  13  Ann.  Cas.  841;  Foster 

9.  Brown  v.  Meady,  10  Me.  391,  25  v.  Browning,  4  R.  I.  47,  67  Am.  Dec. 
Am.  Dec.  248.  505. 

10.  Ashcroft  V.  Eastern  R.  Co.,  126  15.  Gyra  v.  Windier,  40  Colo.  366, 
Mass.  196,  30  Am.  Rep.  672.  91  Pac.  36,  13  Ann.  Cas.  841. 
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spent  on  the  way  by  the  grantee  on  faith  of  the  parol  grant.**  How- 
ever, it  seems  to  be  the  rule  in  other  jurisdictions  that  a  license  is  rev- 
ocable at  any  time  although  the  licensee  may  have  entered  under  the 
license  and  expended  money  on  the  faith  thereof.*'  But  it  seems  that 
in  equity  the  licensee  may  have  relief  on  the  grounds  of  estoppel  and 
part  performance  of  a  parol  contract.** 

9.  Words  of  Inheritan.ce. — ^In  England  a  right  of  way  cannot 
strictly  be  made  the  subject  of  an  exception  or  a  reservation,  because 
it  is  neither  parcel  of  the  thing  granted,  nor  is  it  issuing  out  of  the 
thing  granted,  the  former  being  essential  to  an  exception  and  the  latr 
ter  to  a  reservation.  *•  If,  therefore,  an  easement  is  excepted  or  reserved 
in  a  deed,  it  operates  by  way  of  a  grant  from  the  grantee  to  the  grant- 
or.** In  such  a  state  of  the  law,  the  word  ''heirs"  must  be  used  to 
create  an  easement  in  fee.*  But  the  failure  to  use  words  of  inheritance, 
while  evidential,  is  not  conclusive  against  the  appurtenance  of  the  way, 
for  there  may  be  a  way  appurtenant  for  life.*  In  many  cases  in  this 
country,  however,  an  easement  may  be  created  by  way  of  exception  or 
reservation.*  If  created  by  way  of  reservation,  the  word  "heirs"  is 
necessary  to  create  an  easement  in  fee.*  But  if  created  by  way  of  ex- 
ception, the  word  "heirs"  is  not  necessary  to  create  an  easement  in  fee, 
if  the  grantor  owned  the  fee  at  the  time  of  the  conveyance.*  In  the 
case  of  a  reservation  even  when  the  word  "heirs"  is  not  used,  the 
right  may  be  enforced  against  transferees  with  notice  as  a  contract  in 
writing,*  on  the  well  settled  principle  that  an  agreement  relating  to 
rights  in  land,  though  not  amounting  to  a  covenant  running  with  the 
land,  may  be  enforced  in  equity  against  subsequent  purchasers  with 
notice.' 

16.  Gyra  v.  Windier,  40  Colo.  366,       2.  Lidgerding  v.  Zignego,  77  Minn. 
91  Pac.  36, 13  Ann.  Cas.  841  and  note;  421,  80  N.  W.  360,  77  A.  S.  R.  677. 
Rhea  v.  Forsyth,  37  Pa.  St.  503,  78       8.  Claflin  v.  Boston,  etc.,  R.  Co.,  157 
Am.  Dec.  441.  Mass.  489,  32  N.  E.  659,  20  L.R.A. 

17.  Foster  v.  Browning,  4  R.  I.  47,  638. 

67  Am.  Dec.  505,  13  Ann.  Cas.  844.       4.  Ashcroft  v.  Eastern  R.  Co.,  126 

See  also  Licenses,  vol.  17,  p.  554  et  Mass.  196,  30  Am.  Rep.  672;  Claflin 

seq.  V.  Boston,  etc.,  R.  Co.,  157  Mass.  489, 

18.  Foster  v.  Browning,  4  R.  I.  47,  32  N.  E.  659,  20  L.R.A.  638;  Bailey  v. 
67  Am.  Dec.  505.  Agawam  Nat.  Bank,  190  Mass.  20,  76 

19.  Claflin  v.  Boston,  etc.,  R.  Co.,  N.  E.  449,  112  A.  S.  R.  296,  3  L.R.A. 
157  Mass.  489,  32  N.  E.  659,  20  L.R.A.  (N.S.)  98  and  note. 

638.  5.  Claflin  v.  Boston,  etc.,  R.  Co.,  157 

20.  Claflin  v.  Boston,  etc.,  R.  Co.,  Mass.  489,  32  N.  E.  659,  20  L.R.A. 
157  Mass.  489,  32  N.  E.  659,  20  L.R.A.  638. 

638.  6.  Bailey   v.    Agawam   Nat.    Bank, 

1.  Claflin  V.  Boston,  etc.,  R.  Co.,  157  190  Mass.  20,  76  N.  E.  449,  112  A.  S. 
Mass.  489,  32  N.  E.  659,  20  L.R.A.  fe.  296,  3  L.R.A.(N.S.)  98  and  note. 
638.  7.  Note:  3  L.R.A.(N.S.)   98. 
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Ways  of  Necessity 

10.  General  Principles. — A  way  from  necessity  is  an  easement 
founded  on  an  implied  grant  or  reservation  and  is  an  application  of 
the  principle  that  wherever  one  party  conveys  property,  he  also  con- 
veys whatever  is  necessary  to  the  beneficial  use  of  that  property,  and 
retains  whatever  is  necessary  for  the  beneficial  use  of  land  he  still 
possesses;  ^  but  it  must  be  a  way  of  strict  necessity ;  mere  convenience 
will  not  do.*    The  necessity  is  only  evidence  to  establish  the  implied 

8.  Collins  V.  Prentice,  15  Conn.  39,  55  A.  S.  R.  653;  Seibert  v.  Levan,  8 
38  Am.  Dec.  61;  Gaines  v.  Lunsford,  Pa.  St.  383,  49  Am.  Dec.  525;  Hall 
120  Ga.  370,  47  S.  E.  967, 102  A.  S.  R.  v.  Laurence,  2  R.  I.  218,  57  Am.  Dec. 
109;  Powers  v.  Hefeman,  233  111.  597,  715;  Lawton  v.  Rivers,  2  McCord  L. 
84  N.  E.  661,  122  A.  S.  R.  199  and  (S.  C.)  445, 13  Am.  Dec.  741  and  note; 
note,  16  L.R.A.(N.S.)  523;  Logan  v.  Tumbull  v.  Rivers,  3  McCord  L.  (S. 
Stogsdale,  123  Ind.  372,  24  N.  E.  135,  C.)  131,  15  Am.  Dec.  622;  Screven  v. 
8  L.R.A.  58  and  note;  Ritchey  v.  Gregorie,  8  Rich.  L.  (S.  C.)  158,  64 
Welsh,  149  Ind.  214,  48  N.  E.  1031,  Am.  Dec.  747;  Alley  v.  Carleton,  29 
40  L.R.A.  105;  Dudgeon  v.  Bronson,  Tex.  74,  94  Am.  Dec.  260;  Tracy  v. 
159  Ind.  562,  64  N.  E.  910,  65  N.  E.  Atherton,  35  Vt.  52,  82  Am.  Dec.  621; 
752,  95  A.  S.  R.  315;  Brown  v.  Burk-  Healy  Lumber  Co.  v.  Morris,  33  Wash. 
enmeyer,  9  Dana  (Ky.)  159,  33  Am.  490,  74  Pac.  681,  99  A.  S.  R.  964,  63 
Dec.  541;  Hall  v.  McLeod,  2  Mete  L.R.A.  820;  Proudfoot  v.  SalQe,  62  W. 
(Ky.)  98,  74  Am.  Dec.  400;  White-  Va.  51,  57  S.  E.  256,  12  L.R.A,(N.S.) 
house  V.  Cummings,  83  Me,  91,  21  Atl.  482;  Hoffman  v.  Shoemaker,  69  W. 
743,  23  A.  S.  R.  756;  Kingsley  v.  Va.  233,  71  S.  E.  198,  34  L.R.A.(N.S.) 
Gouldsborough  Land  Imp.  Co.,  86  Me.  632;  Crotty  v.  New  River,  etc,  Consol. 
279,  29  Atl.  1074,  25  L.R.A.  502;  Mc-  Coal  Co.,  72  W.  Va.  68,  78  S.  E.  233, 
Tavish  v.  Carroll,  7  Md.  352,  61  Am.  46  L.R.A.(N.S.)  156  and  note;  Gall- 
Dec.  353;  Mitchell  v.  Seipel,  53  Md.  oway  v.  Bonesteel,  65  Wis.  79,  26  N. 
251,  36  Am.  Rep.  404;  Brigham  v.  W.  262,  56  Am.  Rep.  616;  Pinnington 
Smith,  4  Gray  (Mass.)  297,  64  Am.  v.  Galland,  9  Exch.  1,  22  L.  J.  Exch. 
Dec.  76;  Atkins  v.  Bordman,  2  Mete.  349,  10  Eng.  Rul.  Cas.  35. 
(Mass.)  457,  37  Am.  Dec.  100;  Nichols  Notes:  85  Am.  Dec.  676;  81  A.  S. 
V.  Luce,  24  Pick.  (Mass.)  102,  35  Am.  R.  767;  26  L.R.A.(N.S.)  349;  46 
Dec.  302;  Pemam  v.  Wead,  2  Mass.  L.R.A.(N.S.)  157;  Ann.  Caa  1913C 
203,  3  Am.  Dec.  43;  Gayetty  v.  Beth-  1114. 

une,  14  Mass.  49,  7  Am.  Dec.  188;  9.  Corea  v.  Higuera,  153  Cal.  451, 

Adams  v.  Marshall,  138  Mass.  228,  52  95   Pac.   882,   17  L.R.A.(N.S.)    1018 

Am.  Rep.  271;  McKenzie  v.  Gleason,  and  note;   Dudgeon  v.  Bronson,  159 

184  Mass.  452,  69  N.  E.  1076,  100  A.  Ind.  562,  64  N.  E.  910,  65  N.  E.  752, 

S.  R.  566 ;  Powers  v.  Harlow,  53  Mich.  95  A.  S.  R.  315 ;  Kingsley  v.  Goulds- 

507,  19  N.  W.  257,  51  Am.  Rep.  154;  borough  Land  Imp.  Co.,  86  Me.  279, 

Mk)ore  V.  White,  159  Mich.  460,  124  N.  29  Atl.  1074,  25  L.R.A.  502;  Nichols  v, 

W.  62,  134  A.  S.  R.  735;  Bonelli  v.  Luce,  24  Pick.   (Mass.)   102,  35  Am. 

Blakemore,  66  Miss.  136,  5  So.  228,  Dec.    302;    Gayetty    v.    Bethune,    14 

14  A.  S.  R.  550;  Bussmeyer  v.  Jab-  Mass.  49,  7  Am.  Dec.  188;  Adams  v. 

lonsky,  241  Mo.  681,  145  S.  W.  772,  Marshall,  138  Mass.  228,  52  Am.  Rep. 

Ann.   Cas.   1913C  1104  and  note,  39  271 ;  Bussmeyer  v.  Jablonsky,  241  Mo. 

L.R.A.(N.S.)  549;  Ellis  v.  Blue  Moun-'  681,  145  S.  W.  772,  Ann.  Cas.  1913C 

tain  Forest  Ass'n,  69  N.  H.  385,  41  1104  and  note,  39  L.R.A.(N.S.)   549; 

Atl.   856,  42  L.R.A.   570;  Palmer  v.  Lawton  v.  Rivers,  2  McCord  L.    (S. 

Palmer,  150  N.  Y.  139,  44  N.  E.  966,  C.)  445,  13  Ara.  Dec.  741;  Tumbull 

1214 


21  R.  C.  K  PRIVATE  WAYS  8  10 


grant  or  reservation ;  *•  but  so  strong  is  the  presumption  of  an  implied 
grant  in  cases  of  necessity  that  even  a  deed  of  warranty  does  not  estop 
a  grantor  to  claim  a  way  of  necessity  over  land  granted;  **  though 
necessity  for,  and  right  of,  access  may  be  relinquished  by  express 
words  clearly  indicating  an  intention  to  do  so.**  The  usual  occasion 
of  a  way  of  necessity  is  the  conveyance  of  part  of  a  tract  of  land  of 
such  a  nature  and  extent  that  either  the  part  conveyed  or  the  part  re- 
tained is  entirely  surrounded  by  the  land  from  which  it  is  severed  or 
by  that  land  and  the  land  of  strangers  combined.*'  Two  or  more 
ways  of  necessity  may  arise  from  the  same  grant,  as  where  lands  are 
80  divided  by' impassable  barriers  that  the  diifferent  parts,  are  inacces- 

T.  Rivers,  3  McCord  L.  (S.  C.)  131,  743,  23  A.  ,S.  R.  756;  Kmgsley   v. 

16  Am.  Dec  622;  Screven  v.  Gregoiie,  Qouldsborongh  Land  Imp.  Co.,  86  Me. 

8  Rich.  L.  (S.  C.)  158,  64  Am.  Dec.  279,  29  Atl.  1074,  25  L.R.A.  502;  Mc- 

747;  Alley  v.  Carleton,  29  Tex.  74,  94  Tavish  v.  Carroll,  7  Md.  352,  61  Am. 

Am.  Dec. '260;  Prondfoot  ▼.  Saffle,  62  Dec.  353;  Atkins  v.  Bordman,  2  Mete. 

W.  Va.  51,  57  S.  E.  256,  12  L.RA.  (Mass.)  457,  37  Am.  Dec  100;  Brig- 

(N.S.)  482.  ham  v.  Smith,  4  Gray  (Mass.)  297,  64 

Notes:  36  Am.  Rep.  415;  26  L.R.A.  Am.    Dec    76;    Nichols   v.   Luce,    24 

(N.S.)  349.  Pick.  (Mass.)  102,  35  Am.  Dec  302; 

10.  Collins  V.  Prentice,  15  Conn.  39,  Pemam  v.  Wead,  2  Mass.  203,  3  Am. 
38  Am.  Dec.  61;  Goodall  v.  Godfrev,  Deo.  43;  Taylor  v.  Townsend,  8  Mass. 
63  Vt  219,  38  Am,  Rep.  671;  Hofl-  411,  5  Am.  Dec.  107;  Gayetty  v.  Beth- 
man  v.  Shoemaker,  69  W.  Va.  233,  71  une,  14  Mass.  49,  7  Am.  Dec  188 ; 
S.  E.  198,  34  L.R.A.(N.S.)  632.  Moore  v.  White,  159  Mich.  460,  124 

Notes:  85  Am.  Dec  676;  46  L.RJL.  N.  W.  62,  134  A.  S.  R.  735;  Bonelli 

(N.S.)  157.  V.  Blakemore,  66  Miss.  136,  5  So.  228, 

11.  Powers  V.  Hefeman,  233  111.  597,  14  A.  S.  R.  650;  Cooper  v.  Maupin,  6 
84  N.  E.  661,  122  A.  S.  R.  199  and  Mo.  624,  35  Am.  Dec.  456;  Snyder  v. 
note,  16  L.R.A.(N.S.)  523;  Ritchey  v.  Warford,  11  Mo.  513,  49  Am,  Dec.  94; 
Welsh,  149  Ind.  214,  48  N.  E.  1031,  Kimball  v.  Cochecho  R.  Co.,  27  N.  H. 
40  L.R.A.  105;  Brigham  v.  Smith,  4  448,  59  Am.  Dec  387;  Ellis  v.  Blue 
Gray  (Mass.)  297,  64  Am.  Dec  76;  Mountain  Forest  Ass'n,  69  N.  H.  385, 
Adams  v.  Marshall,  138  Mass.  228,  52  41  Atl.  856,  42  L.R.A.  570 ;  Palmer  v. 
Am.  Rep.  271 ;  Hoffman  v.  Shoemaker,  Palmer,  150  N.  Y.  139,  44  N.  E.  966, 
69  W.  Va.  233,  71  S.  E.  198,  34  L.R.A.  55  A.  S.  R.  653;  Seibert  v.  Levan,  8 
(N.S.)  632.  Pa.  St.  383,  49  Am.  Dec.  525;  Lawton 

12.  PowftTS  v.  Heffernan,  233  111.  v.  Rivers,  2  McCord  L.  (S.  C.)  445,  13 
597,  84  N.  E.  661,  122  A.  S.  R.  199,  Am.  Dec.  741;  Tumbull  v.  Rivers,  3 
16  L.R.A.(N.S.)  523.  McCord  L.  (S.  C.)  131,  15  Am.  Dec 

13.  Collins  V.  Prentice,  15  Conn.  39,  622;  Screven  v,  Gregorie,  8  Rich.  L. 
38  Am.  Dec  61;  Gaines  v.  Lunsford,  (S.  C.)  158,  64  Am.  Dec  747;  Alley 
120  Ga.  370,  47  S.  E.  967,  102  A.  S.  v.  Carleton,  29  Tex.  74,  94  Am.  Dec 
R.  109;  Logan  v.  Stogsdale,  123  Ind.  260;  Proudfoot  v.  Saffle,  62  W.  Va. 
372,  24  N.  E.  135,  8  L.R.A.  58;  Rit-  51,  57  S.  E.  256,  12  L.R.A.(N.S.) 
chey  V.  Welsh,  149  Ind.  214,  48  N.  E.  482:  Pinnington  v.  Galland,  9  Exch, 
1031,  40  L.R.A.  105;  Brown  v.  Burk-  1,  22. L.  J.  Exch.  349,  10  Eng.  Rul. 
enmeyer,  9  Dana  (Ky.)  159,  33  Am.  Cas.  35. 

Dec  641;   Hall  v.   McLeod,  2  Mete       Notes:  85  Am.  Dec.  678;  26  L.R.A. 
(Ky.)   98,  74  Am.  Dec.  400;  White-    (N.S.)  349. 
house  v.  Cummings,  83  Me.  91,  21  Atl. 
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sible  without  such  ways.^^  It  is  immaterial  whether  the  grant  is  volun- 
tary, or  involuntary  by  operation  of  law.**  In  case  part  of  a  debtor's 
land  is  sold  on  execution,  the  purchaser  may  have  a  way  by  necessity 
over  the  debtor's  land  unsold,**  or  the  debtor  may  have  such  right  over 
the  land  that  has  been  sold.*'  One  having  an  easement  across  an- 
other's  property  has  a  right  of  way  of  necessity  across  such  land  for 
the  purpose  of  attending  thereto.*^  Public  authorities  have  a  way  by 
necessity  over  lands  near  sea  shore  for  purpose  of  salvaging  wrecks, 
when  there  is  no  other  way  available.*'  The  order  in  which  two  par- 
cels of  land  were  conveyed  makes  no  difference  in  determining  whether 
there  is  a  right  of  way  by  necessity  appurtenant  to  eithA*.*^ 

11.  Unity  of  Possession. — ^A  way  of  necessity  cannot  legally  exist 
where  neither  the  party  claiming  ihe  way,  nor  the  owner  of  the  land 
over  which  it  is  clsdmed,  nor  anyone  under  whom  they  or  either  of 
them  claim,  was  ever  seised  of  both  tracts  of  land  at  the  same  time,  and 
the  way  can  only  be  created  when  one  of  the  tracts  is  conveyed  or  the 
ownership  changed  by  operation  of  law.*  A  unity  of  possession  of 
both  tracts  at  some  former  time  appears  to  be  the  foundation  of  the 
right;  ^  for  otherwise  there  is  no  conveyance  available  in  which  can 
be  implied  the  grant  or  reservation  from  which  alone  such  way  can 
arise.'  But  if  there  has  at  one  time  been  unity  of  possession,  the 
right  to  a  way  by  necessity  may  lay  dormant  through  several  transfers 
of  title,  and  yet  pass  with  each  transfer  as  appurtenant  to  the  domi- 
nant estate,  and  may  be  exercised  at  any  time  by  the  holder  of  the  title 

14.  Nichols  V.  Luce,  24  Pick.  20.  Collins  v.  Prentice,  15  Ck)nn.  39, 
(Mass.)   102,  35  Am.  Dec.  302.  38  Am.  Dec.  61. 

15.  Collins  v.  Prentice,  15  Conn.  39,  Notes:  85  Am.  Dec.  681;  26  LJI.A. 
.38  Am.  Dec.  61;  Ritchey  v.  Welsh,  149  (N.S.)  350;  46  L.R.A.(N.S.)  156. 
Ind.  214,  48  N.  E.  1031,  40  L.R.A.  1.  Logan  v.  Stogsdale,  123  Ind.  372, 
105 ;  Pemam  v.  Wead,  2  Mass.  203,  3  24  N.  E.  135,  8  L.R.A.  58 ;  Crotty  v. 
Am.  Dec.  43;  Taylor  v.  Townsend,  8  New  River,  etc.,  Consol.  Coal  Co.,  72 
Mass.  411,  5  Am.  Dec.  107 ;  Lawton  v.  W.  Va.  68,  78  S.  E.  233,  46  L.R.A. 
Rivers,  2  McCord  L.  (S.  C.)  445,  13  (N.S.)  156. 

Am.  Dec.  741;  Proudfoot  v.  Saffle,  62  Note:  85  Am.  Dec.  676. 

W.  Va.  51,  57  S.  E.  256,  12  L.R.A.  2.  Logan  v,  Stogsdale,  123  Ind.  372, 

(N.S.)  482.  24  N.  E.  135,  8  L.R.A.  58;  Gayetty 

Note:  85  Am.  Dec.  678.  v.  Bethune,  14  Mass.  49,  7  Am.  Dec. 

16.  Taylor  v.  Townsend,  8  Mass.  188;  Ellis  v.  Blue  Mountain  Forest 
411,  5  Am.  Dec.  107;  Proudfoot  v.  Ass'n,  69  N.  H.  385,  41  Atl.  856,  42 
Ssjffle,  62  W.  Va.  51,  57  S.  E.  256,  12  L.R.A.  570;  Tracy  v.  Atherton,  35  Vt. 
L.R.A.(N.S.)  482  and  note.  52,  82  Am.  Dec.  621;  Crotty  v.  New 

17.  Pemam  v.  Wead,  2  Mass.  203,  River,  etc.,  Consol.  Coal  Co.,  72  W. 
3  Am.  Dec.  43.  Va.  68,  78  S.  E.  233,  46  L.R.A.(N.S.) 

Note:  12  L.R.A. (N.S.)  482.  156. 

18.  Hohn  T.  Davis,  41  Utah  200, 126       Note:  85  Am.  Dec.  676. 

Pac.  403,  44  L.R.A. (N.S.)  89.  3.  Logan  v.  Stogsdale,  123  Ind.  372, 

19.  Hetfield  v.  Baum,  35  N.  C.  394,  24  N.  E.  135,  8  L.R.A.  58;  Whitehoiise 
57  Am.  Dec.  563.  v.  Cummings,  83  Me.  91,  21  Atl.  743, 
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thereto.^  And  this  applies  to  transfers  of  the  servient  as  well  as  the 
dominant  estate.^ 

12.  Degree  of  Necessity  Requisite, — ^While  all  courts  agree  that 
there  may  under  some  circumstances  be  a  way  by  necessity  tliey  are 
not  in  complete  agreement  as  to  just  what  necessity  is  required.'  In 
many  cases,  it  is  said  that  the  necessity  requisite  to  create  a  right  of 
way  must  be  absolute  and  indispensable,'  and  certain  it  is  that  mere 
inconvenience,  no  matter  how  great,  will  not  do.®  If  there  is  another 
way  to  the  claimant's  lands,  or  another  mode  of  access  thereto,  however 
inconvenient,  he  cannot  have  a  way  of  necessity.*  This  is  true  in  the 
ca^e  of  a  grantor  claimant  even  though  he  may  have  been  in  the 
use  of  such  way  for  a  long  time  before  the  conveyance,  of  which 

23  A.  S.  R.  766;  Gayetty  v.  Bethune,  Atl.  743,  23  A.  S.  R.  766;  Nichols  v, 
14  Mass.  49,  7  Am.  Dec.  188.  Luce,  24  Pick.   (Mass.)  102,  35  Am. 

4.  Logan  v.  Stogsdale,  123  Ind.  372,  Dec.  302;  Carbrey  v.  WDlis,  7  Allen 

24  N.  E.  136,  8  L.R.A.  68;  Crotty  v.  (Mass.)  364,  83  Am.  Dec.  688  and 
New  River,  etc.,  Gonsol.  Coal  Co.,  72  note;  Kingsley  v.  Gonldsborongh  Land 
W.  Va.  68,  78  S.  E.  233,  46  L.R.A.  Imp.  Co.,  86  Me.  279,  29  Atl.  1074,  25 
(N.S.)  156  and  note.  L.R.A.  502;  Mitchell  v.  Seipel,  53  Md. 

5.  Logan  v.  Stogsdale,  123  Ind.  372,  251,  36  Am.  Rep.  404  and  note;  Buss- 
24  N.  E.  135,  8  L.R.A.  58.  meyer  v.  Jablonsky,  241  Mo.  681,  145 

6.  Bussmeyer  v.  Jablonsky,  241  Mo.  S.  W.  772,  Ann.  Cas.  1913C  1104  and 
681,  145  S.  W.  772,  Ann.  Cas.  1913C  note,  39  L.R.A.(N.S.)  549;  Parsons  v. 
1104  and  note,  39  L.R.A.(N.S.)  549;  Johnson,  68  N.  Y.  62,  23  Am.  Rep. 
Crotty  V.  New  River,  etc.,  Consol.  149;  Lawton  v.  Rivers,  2  McCord  L. 
Coal  Co.,  72  W.  Va.  68,  78  S.  E.  233,  (S.  C.)  445,  13  Am.  Dec.  741  and 
46  L.R.A.(N.S.)  156.  note;  Tumbull  v.  Rivers,  3  McCord  L. 

Notes:  36  Am.  Rep.  415;  17  L.R.A.  (S.  C.)  131,  15  Am.  Dec.  622;  Alley 

(N.S.)  1019.  V.  Carleton,  29  Tex.  74,  94  Am.  Dec. 

7.  Corea  v.  Higuera,  153  Cal.  451,  260;  Gdloway  v.  Bonesteel,  65  Wis. 
95  Pac.  882, 17  L.R.A.(N.S.)  1018  and  79,  26  N.  W.  262,  56  Am.  Rep.  616; 
note;  Hall  v.  McLeod,  2  Mete.  (Ky.)  Crotty  v.  New  River,  etc.,  Consol.  Coal 
98,  74  Am.  Dec.  400 ;  Adams  v.  Marsh-  Co.,  72  W.  Va.  68,  78  S.  E.  233,  46 
all,  138  Mass.  228,  52  Am.  Rep.  271;  L.R.A.(N.S.)   156. 

Whitehouse  v.  Cummings,  83  Me.  91,  Notes:  85  Am.  Dec.  676;  8  L.R.A. 

21  Atl.  743,  23  A.  S.  R.  756;  Crotty  68;  26  L.R.A.(N.S.)  350. 

v.  New  River,  etc.,  Consol.  Coal  Co.,  9.  Corea  v.  Higuera,  153  Cal.  461, 

72  W.  Va.  68,  78  S.  E.  233,  46  L.R.A.  95   Pac.   882,  17   L.R.A.(N.S.)    1018 

(N.S.)  156.  and  note;  Gaines  v.  Lunsford,  120  Ga. 

Notes:  85  Am.  Dec.  676;  36  Am.  37C,  47  S.  E.  967,  102  A.  S.  R.  109; 

Rep.  415.  Cooper  v.  Maupin,  6  Mo.  624,  35  Am. 

8.  Gaynor  v.  Bauer,  144  Ala.  448,  Dec.  456 ;  Bussmeyer  v.  Jablonsky,  241 
39  So.  749,  3  L.R.A.(N.S.)  1082;  Mo.  681,  145  S.  W.  772,  Ann.  Cas. 
Corea  V.  Higuera,  153  Cal.  451,  95  Pac.  1P13C  1104,  39  L.R,A.(N.S.)  549; 
882,  17  L.R.A.(N.S.)  1018  and  note,  Stuyvesant  v.  Woodruff,  21  N.  J.  L. 
Gaines  v.  Lunsford,  120  Ga.  370,  47  133,  47  Am.  Dec.  156;  Alley  v.  CarJe- 
S.  E.  967,  102  A.  S.  R.  109;  Atchison,  ton,  29  Tex.  74,  94  Am.  Dec.  260. 
etc.,  R.  Co.  V.  Conlon,  62  Kan.  416,  Notes:  85  Am.  Dec.  677;  36  Am. 
63  Pac.  432,  53  L.R.A.  781;  White-  Rep.  416;  95  A.  8.  B.  322;  26  L.R.A* 
bouse  V.   Cummings,   83   Me.   91,  21  (N.S.)  349. 
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the  grantee  had  notice  at  the  time.^^  Neither  can  a  party  have  a  way 
by  necessity  ovei:  the  land  of  another  to  connect  different  parts  of  a 
tract  of  land  belonging  to  himself.^^  It  has  even  been  held  that  a 
way  by  water  is  sufficient  to  preclude  a  way  by  necessity  over  the  lands 
of  another.^*  But  a  right  of  way  of  necessity  cannot  be  denied  on  the 
ground  th&tlt  could  be  procured  by  condemnation  under  a  statute.** 
!  Nor  is  a  right  of  way  by  necessity  extinguished  by  the  acquisition  of 

another  private  way  of  equal  convenience.**  The  party  who  claims 
the  right  must  prove  that  the  necessity  exists.** 

13.  Rule  of  Reasonableness. — ^While  many  cases  lay  down  the  strict 
rule  stated  in  the  preceding  paragraph,  the  weight  of  authority  is  to 
the  effect  that  to  create  a  way  by  necessity,  there  need  be  no  physical 
necessity.**  It  is  sufficient  if  no  other  way  can  be  created  without 
unreasonable  labor  and  expense  *'  and  the  reasonableness  of  the  labor 
and  expense  is  determined  by  the  cost  of  creating  the  way  as  compared 
with  the  value  of  the  property.*®  On  this  theory  of  the  law  an  incon- 
venience may  be  so  great  as  to  amount  to  that  kind  of  necessity 
which  the  law  requires,*'  and  it  is  difficult,  and  perhaps  impossible, 
to  lay  down  with  exact  precision  the  degree  of  inconvenience  which 
will  be  required  to  constitute  a  legal  necessity.^    The  question  as  to 

10.  Note:  95  A.  S.  R.  322.  79,  26  N.  W.  262,  56  Am.  Rep.  616; 

11.  Cooper  V.  Maupin,  6  Mo.  624,   CroUy  v.  New  River,  etc.,  Consol.  Coal 
i                                35  Am.  Dec.  456.  Co.,  72  W.  Va.  68,  78  S.  E.  233,  46 

Note:  85  Am.  Dec.  678.  L.R.A.(N.S.)  156. 

12.  Kingsley  V.  Gouldsborough  Land  Notes:  36  Am.  Rep.  416;  8  L.R.A. 
Imp.  Co.,  86  Me.  279,  29  Atl.  1074,  25  58;  17  L.R.A.(N.S.)  1019;  Ann.  Cas. 
L.R.A.  502;  Lawton  v.  Rivers,  2  Mc-  1913C  1114. 

Cord  L.  (S.  C.)  445,  13  Am.  Dec.  741.  17.  Gaynor  v.  Bauer,  144  Ala.  562, 

Notes:  85  Am.  Dec.  677;  17  L.R.A.  39  So.  749,  3  L.R.A.(N.S.)  1082;  Car- 

(N.S.)  1021;  26  L.R.A.(N.S.)  351.  brey  v.  WiUis,  7  AUen  (Mass.)   364, 

13.  Collins  V.  Prentice,  15  Conn.  39,  83  Am.  Dec.  688  and  note;  Pettingill 

38  Am.  Dec.  61;  Moore  v.  White,  159  v.  Porter,  8  Allen  (Mass.)  1,  85  Am. 
Mich.  460,  124  N.  W.  62, 134  A.  S.  R.  Dec.  671 ;  Crotty  v.  New  River,  etc., 
735;  Proudfoot  v.  Saffle,  62  W.  Va.  Consol.  Coal  Co.,  72  W.  Va.  68,  78 
51,  57  S.  E.  256,  12  L.R.A.(N.S.)  482.  S.  E.  233,  46  L.R.A.(N.S.)  156. 

14.  Palmer  v.  Palmer,  150  N.  Y.  139,  Notes :  13  Am.  Dec.  747 ;  36  Am. 
44  N.  E.  966,  55  A.  S.  R.  653.  Rep.   416;   8  L.R.A.   58;   17  L.R.A. 

15.  Stuyvesant  v.  Woodruff,  21  N.  (N.S.)  1019;  Ann.  Cas.  1913C  1114. 
J.  L.  133,  47  Am.  Dec.  156.  18.  Pettingill    v.    Potter,    8    AUen 

Note:  85  Am.  Dec.  681.  (Mass.)  1,  85  Am.  Dec.  671. 

16.  Gaynor  v.  Bauer,  144  Ala.  448,       Notes:  13  Am.  Dec.  747;  83  Am. 

39  So.  749,  3  L.R.A.(N.S.)  1082;  Car-  Dec.  694. 

brey  v.  Willis,  7  Allen   (Mass.)   364,  19.  Screven  v.  Gregorie,  8  Rich.  L. 

83  Am.  Dec.  688  and  note;  Pettingill  (S.  C.)  158,  64  Am.  Dec.  747;  Lawton 

V.  Porter,  8  Allen  (Mass.)  1,  85  Am.  v.  Rivers,  2  McCord  L.   (S.  C.)  445, 

Dec.  671  and  note;  Screven  v.  Greg-  13  Am.  Dec.  741. 

orie,  8  Rich.  L.   (S.  C.)  158,  64  Am.  Note:  36  Am.  Rep.  416. 

Dec.  747;  Lawton  v.  Rivers,  2  McCord  20.  Lawton  v.  Rivers,  2  McCord  I*> 

L.  (S.  C.)  445,  13  Am,  Dec.  741  and  (S.  C.)  445,  13  Am.  Dec.  74L 

note;  Galloway  v.  Bonesteel,  65  Wis. 
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existence  of  necessity  such  as  to  create  by  implication  a  right  of  way 
is  one  of  fact,  determined  by  the  circumstances  of  each  particular 
case.* 

14.  Duration  and  Extent  of  Right.— A  right  of  way  by  necessity  is 
a  temporary  right  and  continues  only  so  long  as  the  necessity  exists  - 
and  varies  as  the  necessity  varies.*  Conversely  a  way,  having  been 
created  by  necessity  for  its  use,  cannot  be  extinguished  so  long  as  the 
necessity  continues,*  and  exists  even  though  there  be  a  lapse  in  its  use.* 

15.  Quasi  Easements. — It  is  fundamental  law  that  a  man  cannot 
have  an  easement  over  his  own  land  *  because  all  the  uses  of  an  ease- 
ment are  fully  comprehended  in  his  general  right  of  ownership.' 
Therefore  a  path  used  by  him,  no  matter  how  long  and  frequently, 
cannot  be  appurtenant  to  the  land.^    Such  ways  are  at  times  termed 

1.  Gaynor  v.  Bauer,  144  Ala.  448,  McTavish  v.  Carroll,  7  Md.  352,  61 
39  So.  749,  3  L.R.A.(N.S.)  1082.  Am.  Dec.  353;  Mitchell  v.  Seipel,  53 

2.  Lide  v.  Hadley,  36  Ala.  627,  76  Md.  251,  36  Am.  Rep.  404  and  note; 
Am.  Dec.  338;  Collins  v.  Prentice,  15  Atkins  v.  Bordman,  2  Mete.  (Mass.) 
Cona.  39,  38  Am.  Dec.  61 ;  Rater  v.  457,  37  Am.  Dec.  100 ;  Ritger  v.  Park- 
Shnttlefield,  146  la.  512,  125  N.  W.  er,  8  Cash.  (Mass.)  145,  54  Am.  Dec. 
235,  44L.R.A.(N.S.)  101;  Whitehouse  744;  Bonelli  v.  Blakemore,  66  Miss. 
V.  Cummings,  83  Me.  91,  21  Atl.  743,  136,  5  So.  228, 14  Am.  Dec.  550 ;  Bark- 
23  A.  S.  R.  756 ;  Adams  ▼.  Marshall,  er  v.  Clark,  4  N.  H.  380,  17  Am.  Dec. 
138  Mass.  228,  62  Am.  Rep.  271 ;  Ann  428 ;  Stnyvesant  ▼.  Woodruff,  21  N. 
Arbor  Fruit,  etc.,  Co.  v.  Ann  Arbor  J.  L.  133,  47  Am.  Dec.  156;  Parsons  v. 
R.  Co.,  136  Mich.  599,  99  N.  W.  869,  Johnson,  68  N.  Y.  62,  23  Am.  Rep. 
66  L.R.A.  431;  Palmer  v.  Palmer,  150  149;  Phillips  v.  Phillips,  48  Pa.  St. 
N.  Y.  139,  44  N.  E.  966,  55  A.  S.  R.  178,  86  Am.  Dec.  677;  Witter  v.  Har- 
653;  Alley  v.  Carleton,  29  Tex.  74,  94  vey,  1  McCord  L.  (S.  C.)  67,  10  Am. 
Am.  Dec.  260.  Dec.  650;  Proudfoot  v.  Saffle,  62  W. 

Notes:  85  Am.  Dec.  677;  17  L.R.A.  Va.  51,  57  S.  E.  256,  12  L.R.A.(N.S.) 
(N.S.)   1019;  Ann.  Cas.  1913C  1114.  482;  Dee  v.  King,  77  Vt.  230,  59  Atl. 

3.  Whitehouse  v.  Cummings,  83  Me.  839,  68  L.R. A.  860 ;  James  v.  Plant,  4 
91,  23  A.  S.  R.  756.  Ad.  &  El.  749,  31  E.  C.  L.  170,  6  N. 

4.  Blum  V.  Weston,  102  Cal.  362,  36  &  M.  282,  10  Eng.  Rul.  Cas.  279. 
Pac.  778,  41  A.  S.  R.  188;  Proudfoot       Note:  26  L.R.A. (N.S.)  345. 

Y.  Saffle,  62  W.  Va.  51,  57  S.  E.  256,  7.  McPherson  v.  Acker,  MacArthur 

:i2  L.R.A.(N.S.)  482.  &  M.  (D.  C.)  150,  48  Am.  Rep.  749; 

3.  Blum  V.  Weston,  102  Cal.  362,  36  Powers  v.  Heffeman,  233  111.  597,  84 

Pac.  778,  41  A.  S.  R.  188.  N.  E.  661, 122  A.  S.  R.  199, 16  L.R.A. 

6.  McPherson  v.  Acker,  MacArthur  (N.S.)    523;   John  Hancock  Mut.  L. 

&  M.  (D.  C.)  150,  48  Am.  Rep.  749;  Ins.  Co.  v.  Patterson,  103  Ind.  582,  2 

Schmidt  v.  Brown,  226  111.  590,  80  N.  N.  E.  188,  53  Am.  Rep.  550;  Irvine  v. 

E.  1071,  117  A.  S.  R.  261,  11  L.R.A.  McCreary,  108  Ky.  495,  56  S.  W.  966, 

(N.S.)  457;  Powers  v.  Heffeman,  233  49  L.R.A.  417;  Mitchell  v.  Seipel,  53 

lU.  597,  84  N.  E.  661,  122  A.  S.  R.  Md.  251,  36  Am.  Rep.  404;  Barker  v. 

199,  16  L.R.A.(N.S.)  523;  John  Han-  Clark,  4  N.  H.  380,  17  Am.  Dec.  428; 

cock  Mut.  L.  Ins.  Co.  v.  Patterson,  103  Phillips  v.  Phillips,  48  Pa.  St.  178,  86 

Ind.  582,  2  N.  E.  188,  53  Am.  Rep.  Am.  Dec.  577. 

550;  Irvine  v.  McCreary,  108  Ky.  495,  8.  McPherson  v.  Acker,  MacArthur 

56  S.  W.  966,  49  L.R.A.  417;  Warren  &  M.  (D.  C.)  150,  48  Am.  Rep.  749; 

v.  Blake,  54  Me.  276,  89  Am.  Dec.  748 ;  John  Hancock  Mut.  L.  Ina  Co.  v.  Pat- 

1219 


§  15  PRIVATE  WAYS  21  R.  C.  Lu 

quasi  easements.'  Consequently  a  very  interesting  question  arises  in 
the  case  of  a  grant  of  part  of  a  man's  land  as  to  what  ways  already  in 
existence,  but  not  specifically  granted  or  reserved,  will  become  appur- 
tenant to  the  tracts  on  severance;  and  under  what  circumstances.*^  Of 
course  where  the  circumstances  are  such  as  to  come  within  the  rule  of 
a  way  by  necessity,  all  jurisdictions  agree  that  the  way  is  granted,  or 
reserved,  as  the  case  may  be.**  Some  English  and  a  few  American 
cases  go  to  the  extreme  of  saying  that  a  deed  of  premises  carries  and 
reserves  the  right  to  continue  to  enjoy,  as  easements,  all  privileges  or 
conveniences  in  and  on  adjoining  lands  which  were  apparent,  and  had 
been  used  by  the  grantor  in  connection  with  the  premises  before  the 
conveyance;  that  the  conveyance  is  a  conveyance  of  the  premises  as 
they  are.**    They  hold  that  the  parties  are  presumed  to  contract  in 

terson,  103  Ind.  582,  2  N.  E.  188,  53  4  N.  H.  380,  17  Am.  Dec.  428;  Stuy- 
Am.  Rep.  560;  Atkins  v.  Bordman,  2  vesant  v.  Woodruff,  21  N.  J.  L.  133, 
Mete.  (Mass.)  457,  37  Am.  Dec.  100;  47  Am.  Dec.  156;  Parsons  v.  John- 
Barker  V.  Clark,  4  N.  H.  380,  17  Am.  son,  68  N.  Y.  62,  23  Am.  Rep.  149 ; 
Dec.  428;  Witter  v.  Harvey,  1  McCord  German  Sav.,  etc.,  Soc.  v.  Gordon, 
L.  (S.  C.)  67,  10  Am.  Dec.  650.  54  Ore.  147,  102  Pac.  736,  26  L.R.A. 
Notes:  36  Am.  Dec.  419;  26  L.R.A.  (N.S.)  331  and  note;  PhiUips  v.  Phil- 
(N.S.)  344.  lips,  48  Pa.  St.  178,  86  Am.  Dec.  577; 

9.  Gayner  v.  Bauer,  144  Ala.  448,  39  Zell  v.  Univerealist  Soc,  119  Pa.  St. 
So.  749,  3  L.R.A.(N.S.)  1082;  Parsons  390, 13  Atl.  447,  4  A.  S.  R.  654;  Geible 
V.  Johnson,  68  N.  Y.  62,  23  Am,  Rep.  v.  Smith,  146  Pa.  St.  276,  23  Atl.  437, 
149;  German  Sav,,  etc.,  Soc.  v.  Gordon,  28  A.  S.  R.  796;  O'Rorke  v.  Smith,  11 
54  Ore.  147,  102  Pac.  736,  26  L.R.A.  R.  I.  259,  23  Am.  Rep.  440;  Rollo  v. 
(N.S.)  331  and  note;  Dee  v.  King,  77  Nelson  34  Utah  116,  96  Pac.  263,  26 
Vt.  230,  59  Atl.  839,  68  L.R.A.  860;  L.R.A.(N.S.)  315;  Scott  v.  Moore,  98 
Scott  V.  Moore,  98  Va.  668,  37  S.  E.  Va.  668,  37  S.  E.  342,  81  A.  S.  R.  749 ; 
342,  81  A.  S.  R.  749.  Goodall  v.  Godfrey,  53  Vt.  219,  38  Am. 

Note :  36  Am.  Rep.  421.  Rep.  671 ;  Dee  v.  King,  77  Vt.  230,  59 

10.  Gaynor  v.  Bauer,  144  Ala.  448,  Atl.  839,  68  L.R.A.  860;  Hoffman  v. 
39  So.  749,  3  L.R.A.(N.S.)  1082;  Mc-  Shoemaker,  69  W.  Va.  233,  71  S.  E. 
Pherson  V.  Acker,  Mac  Arthur  &  M.  (D.  198,  34  L.R.A.(N.S.)   632. 

C.)  150,  48  Am.  Rep.  749;  Powers  v.  11.  Lebus  v.  Boston,  107  Ky.  98,  51 
Heffeman,  233  111.  597,  84  N.  E.  661,  S.  W.  609,  52  S.  W.  956,  92  A.  S.  R. 
122  A.  S.  R.  199  and  note,  16  L.R.A.  333,  47  L.R.A.  79;  Warren  v.  Blake, 
(N.S.)  523;  Lebus  v.  Boston,  107  Ky.  54  Me.  276,  89  Am.  Dec.  748;  McTavish 
«8,  51  S.  W.  609,  52  S.  W.  956,  92  A.  v.  Carroll,  7  Md.  352,  61  Am.  Dec. 
S.  R.  333,  47  L.R.A.  79 ;  Irvine  V.  Mc-  353;  Atkins  v.  Bordman,  2  Mete. 
Creary,  108  Ky.  495,  56  S.  W.  966,  49  (Mass.)  457,  37  Am.  Dec.  100;  Bonelli 
L.R.A.  417;  Warren  v.  Blake,  54  Me.  v.  Blakemore,  66  Miss.  136,  5  So.  228, 
276,  89  Am.  Dec.  748;  Janes  v.  Jen-  14  A.  S.  R.  550;  Stuyvesant  v.  Wood- 
kins,  34  Md.  1,  6  Am.  Rep.  300 ;  Mit-  ruff,  21  N.  J.  L.  133,  47  Am.  Dec.  156 ; 
chell  V.  Seipel,  53  Md.  251,  36  Am.  Seibert  v.  Levan,  8  Pa.  St.  383,  49 
Rep.  404  and  note;  Bonelli  v.  Blake-  Am.  Dec.  525;  O'Rorke  v.  Smith,  11 
more,  66  Miss.  136,  5  So.  228,  14  A.  S.  R.  I.  259,  23  Am.  Rep,  440;  Goodall 
R.  550;  Carbrey  v.  Willis,  7  Allen  v.  Godfrey,  53  Vt.  219,  38  Am.  Rep. 
(Mass.)  364,  83  Am.  Dec.  688;  Buss-  671;  Galloway  v.  Bonesteel,  65  Wis. 
meyer  v.  Jablonsky,  241  Mo.  681,  145  79,  26  N.  W.  262,  56  Am.  Rep.  616. 
S.  W.  772,  Ann.  Cas.  1913C  1104,  39  12.  McPherson  v.  Acker,  MacArthur 
L.R.A.(N.S.)    549;   Barker  v.   Clark,  &  M.  (D.  C.)  150,  48  Am.  Rep.  749: 
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reference  to  the  condition  of  the  property  at  the  time  of  sale,*'  and 
the  presumption  is  especially  strong  in  the  case  of  a  grantee  claiming 
rights  over  land  of  the  grantor.**  But  the  rule  has  been  asserted  by 
many  well  considered  cases  that  the  mere  grant  of  the  land  does  not 
confer  or  reserve  a  way  appendant,  appurtenant,  or  in  gross,**  unless 
the  way  be  of  necessity  to  the  enjoyment  of  the  tract  granted.**  The 
whole  matter  is  a  question  of  a  legal  presumption  as  to  the  intent  of 
the  parties  with  regard  to  the  right  of  way.*^ 

16.  Rule  as  to  Continuous  Use. — ^The  general  rule  is  that  when  an 
owner  of  land  subjects  part  of  it  to  an  open,  visible,  permanent,  and 
continuous  service  or  easement  in  favor  of  another  part,  and  then 
aliens  either,  the  purchaser  takes  subject  to  the  burden  or  the  benefit, 
as  the  case  may  be.*®   And  on  severance  the  quasi  easements  imme- 

■ 

Powers  V.  Heffernan,  233  111.  597,  84  vey,  1  McCord  L.  (S.  C.)  67,  10  Am. 

N.  E.  661,  122  A.  S.  R.  199  and  note,  Dec.  660. 

16  L.R.A.(N.S.)   623;  Irvine  v.  Mc-      16.  Gayner  v.  Bauer,  144  Ala.  448, 

Creary,  108  Ky.  495,  56  S.  W.  966,  49  39  So.  749,  3  L.R.A.(N.S.)  1082  and 

L.R.A.  417 ;  Carbrey  v.  Willis,  7  Allen  note;   Powers   v.   Heffernan,   233   111. 

(Mass.)  364,  83  Am.  Dec.  688;  Buss-  597,  84  N.  E.  661, 122  A.  S.  R.  199  and 

meyer  v.  Jablonsky,  241  Mo.  681,  145  note,  16  L.R.A.(N.S.)  523;  John  Han- 

S.  W.  772,  Ann.  Cas.  1913C  1104,  39  cock  Mut.  L.  Ins.  Co.  v.  Patterson,  103 

L.R.A.(N.S.)  549;  James  v.  Plant,  4  Ind.  582,  2  N.  E.  188,  53  Am.  Rep. 

Ad.  &  El.  749,  31  E.  C.  L.  170,  6  N.  &  550 ;  Lebus  v.  Boston,  107  Ky.  98,  51 

M.  282,  10  Eng.  Rnl.  Cas.  279.  S.  W.  609,  52  S.  W.  956,  92  A.  S.  R. 

Note:  36  Am.  Rep.  419.  333,  47  L.R.A.  79;  Warren  v.  Blake, 

13.  McPherson  v.  Acker,  MacArthur  54  Me.  276,  89  Am.  Dec.  748 ;  Carbrey 
&  M.  (  D.  C.)  150,  48  Am.  Rep.  749;  v.  Willis,  7  Allen  (Mass.)  364,  83  Am. 
Powers  V.  Heffernan,  233  111.  597,  84  Dec.  688;  Bussmeyer  v.  Jablonsky, 
N.  E.  661,  122  A.  S.  R.  199  and  note,  241  Mo.  681,  145  S.  W.  772,  Ann.  Cas. 
16  L.R.A.(N.S.)  523;  Irvine  v.  Mc-  1913C  1104,  39  L.R.A.(N.S.)  549; 
Creary,  108  Ky.  495,  56  S.  W.  966,  49  Stuyvesant  v.  Woodruff,  21  N.  J.  L. 
L.R.A.  417.  133,  47  Am.  Dec.  156  5  German  Sav., 

Note :  36  Am.  Rep.  419.  etc.,  Soc.  v.  Gordon,  64  Ore.  147,  102 

14.  McPherson  v.  Acker,  MacArthur  Pac.  736,  26  L.R.A.(N.S.)  331  and 
&  M.  (D.  C.)  150,  48  Am.  Rep.  749.  note;  Phillips  v.  Phillips,  48  Pa.  St. 

15.  Lebus  V.  Boston,  107  Ky.  98,  61  178,  86  Am.  Dec.  677;  O'Rorke  v. 
S.  W.  609,  62  S.  W.  956,  92  A.  S.  R.  Smith,  11  R.  I,  259,  23  Am.  Rep.  440. 
333,  47  L.R.A.  79;  Warren  v.  Blake,  17.  John  Hancock  Mut.  L.  Ins.  Co. 
64  Me.  276,  89  Am.  Dec.  748 ;  Bonelli  v.  Patterson,  103  Ind.  582,  2  N.  E.  188, 
V.  Blakemore,  66  Miss.  136,  5  So.  228,  53  Am.  Rep.  550;  German  Sav.,  etc., 
14  A.  S.  R.  560;  Bussmeyer  v.  Jab-  Soc.  v.  Gordon,  54  Ore.  147,  102  Pac. 
lonsky,  241  Mo.  681,  145  S.  W.  772,  736,  26  L.R.A.(N.S.)  331;  Rollo  v. 
Ann.  Cas.  1913C  1104,  39  L.R.A.  Nelson,  34  Utah  116,  96  Pac.  263,  26 
(N.S.)  549;  Barker  v.  Clark,  4  N.  H.  L.R.A.(N.S.)  315;  Goodall  v.  Godfrey, 
380,    17    Am.    Dec.    428;    Stuyvesant  63  Vt.  219,  38  Am.  Rep.  671. 

V.  Woodruff,  21  N.  J.  L.  133,  47  Am.  18.  McPherson  v.  Acker,  MacArthur 

Dec.  156;  Parsons  v.  Johnson,  68  N.  &  M.  (D.  C.)  150,  48  Am.  Rep.  749; 

Y.    62,    23    Am.    Rep.    149;    German  Powers  v.  Heffernan,  233  111.  597,  84 

Sav.,  etc.,  Soc.  v.  Gordon,  54  Ore.  147,  N.  E.  661,  122  A.  S.  R.  199  and  note, 

102   Pac.   736,   26   L.R.A.(N.S.)    331  16  L.R.A.(N.S.)    523;  Irvine  v.  Mc- 

and  note;  O'Rorke  v.  Smith,  11  R.  I.  Creary,  108  Ky.  495,  56  S.  W.  966, 

259,  23  Am.  Rep.  440;  Witter  v.  Har-  49  L.R.A.  417;  Bonelli  v.  Blakemore, 
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diately  become  permanent  appurtenances.^*  On  the  other  hand  the 
rule  generally  obtains  that  a  discontinuous  quasi  easement  does  not 
pass  on  a  conveyance  of  the  dominant  tenement,  unless  the  deed  is 
sufficient  in  form  expressly  to  create  a  servitude  de  novo.*®  And  a  way 
is  considered  as  a  discontinuous  easement.*  In  some  cases,  however,  it 
has  been  held  that  a  way  is  continuous  within  the  rule,  and  where  it  is 
so  held  an  obvious  right  of  way  over  or  between  two  tracts  oi  parts  of 
the  grantor's  land  will  pass  with  the  title  and  become  an  easement  on 
severance  of  the  dominant  and  servient  tracts,  even  though  it  was  in- 
tended by  the  owner  to  be  temporary  only.*  An  exception  to  the  gen- 
eral rule  that  a  way  is  a  discontinuous  easement  is  recognized  where 
the  quasi  easement  consists  of  a  formed  or  an  inclosed  road  or  way,*  in 
which  case  the  general  rule  as  to  obvious  and  continuous  easements 
applies.^  Again,  it  has  been  held  that  there  id  no  valid  reason  for  a 
distinction  in  the  rules  of  law  applicable  to  servitudes,  depending  on 

66  Miss.  136,  5  So.  228,  14  A.  S.  R.  331  and  note;  O'Rorke  v.  Smith,  11 

550 ;  Bussmeyer  v.  Jablonsky,  241  Mo.  E.  I.  269,  23  Am.  Rep.  440. 

681,  145  S.  W.  772,  Ann.  Cas.  1913C  Note :  36  Am.  Rep.  419. 

1104,  39  L.R.A.(N.S.)    549;   German  1.  McPherson  v.  Acker,  MacArthur 

Sav.,  etc.,  See.  v.  Gordon,  54  Ore.  147,  &  M.  (D.  C.)  150,  48  Am.  Rep.  749; 

102  Pac.  736,  26  L.R.A.(N.S.)  331  and  BoneUi  v.  Blakemore,  66  Miss.  136,  5 

note ;  Zell  v.  Universalist  Soc.,  119  Pa.  So.   228,  14  A.   S.  R.  550 ;   German 

St.  390,  13  Atl.  447,  4  A.  S.  R.  654;  Sav.,   etc.,   Soc.   v.    Gordon,   54   Ore. 

Geible  v.  Smith,  146  Pa.  St.  276,  23  147,  102   Pac.  736,  26  L.R.A.(N.S.) 

Atl.  437,  28  A.  S.  R.  796;  Liquid  Car-  331  and  note;  O'Rorke  v.  Smith,  11 

bonic  Co.  v.  Wallace,  219  Pa.  St.  457,  R.  I.  269,  23  Am.  Rep.  440 ;  Hoffman 

68  Atl.  1021,  26  L.R.A.(N.S.)  327  and  v.  Shoemaker,  69  W.  Va.  233,  71  S- 

note;  O'Rorke  v.  Smith,  11  R.  I.  259,  E.  198,  34  L.R.A.(N.S.)  632;  Hollins 

23  Am.  Rep.  440 ;  Rollo  v.  Nelson,  34  v.  Vemey,  13  Q.  B.  D.  304,  53  L.  J. 

Utah   116,   96   Pac.   263,   26   L.R.A.  Q.  B.  430,  51  L.  T.  N.  S.  763,  33  W. 

(N.S.)   315;   Scott  v.  Moore,  98  Va.  R.  5, 10  Eng.  Rul.  Cas.  79. 

668,  37  S.  E.  342,  81  A.  S.  R.  749;  Note:  36  Am.  Rep.  419;  10  Eng. 

Goodal  v.  Godfrey,  63  Vt  219,  38  Am.  Rul.  Cas.  69. 

Rep.  671;  Proudfoot  v.  Saffle,  62  W.  2.  Liquid  Carbonic  Co.  v.  Wallace, 

Va.  51,  57  S.  E.  256,  12  L.R.A.(N.S.)  219   Pa.    St.   457,   68  Atl.   1021,   26 

482;  Miller  v.  Haeschler,  126  Wis.  263,  L.R.A.(N.S.)  327. 

105  N.  W.  790,  8  L.R.A.(N.S.)  327.  3.  Gaynor  v.  Bauer,  144  Ala.  448, 

Note:  36  Am.  Rep.  419.  39  So.  749,  3  L.R.A.(N.S.)  1082;  Ger- 

19.  Bonelli  v.  Blakemore,  66  Miss,  man  Sav.,  etc.,  Soc.  v.  Gordon,  54  Ore. 
136,  5  So.  228,  14  A.  S.  R.  550;  147,  102  Pac.  736,  26  L.R.A.(N.S.) 
O'Rorke  v.  Smith,  11  R.  I.  259,  23  Am.  331 ;  Liquid  Carbonic  Co.  v.  Wallace, 
Rep.  440;  Rollo  v.  Nelson,  34  Utah  219  Pa.  St.  457,  68  Atl.  1021,  26 
116,  96Pac.  263,  26L.R.A.(N.S.)  315;  L.R.A.(N.S.)  327  and  note;  Rollo  v. 
Proudfoot  v.  Saffle,  62  W.  Va.  51,  57  Nelson,  34  Utah  116,  96  Pac.  263,  26 
S.  E.  256,  12  L.R.A.(N.S.)   482.  L.R.A.(N.S.)  315. 

20.  McPherson  v.  Acker,  MacArthur  Note:  36  Am.  Rep.  419. 

&  M.  (D.  C.)  150,  48  Am.  Rep.  749;  4.  Gaynor  v.  Bauer,  144  Ala,  448, 
Bonelli  v.  Blakemore,  66  Miss.  136,  39  So.  749,  3  L.R.A.(N.S.)  1082  and 
5  So.  228,  14  A.  S.  R.  550;  German  note;  German  Sav.,  etc.,  Soc.  v.  Gor- 
Sav.,  etc.,  Soc.  v.  Gordon,  54  Ore.  don,  54  Ore.  147,  102  Pac.  736,  26 
147,  102  Pac.  736,  26  L.R.A.(N.S.)   L.R.A.(N.S.)  331;  RoUo  v.  Nelson,  34 
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whether  they  are  continuous  or  discontinuous,  except  in  the  matter  of 
the  greater  conspicuity  which  the  former  usually  affords.^ 

17.  Reasonable  Necessity. — The  weight  of  authority  supports  the 
doctrine  that  ''reasonable  necessity"  is  the  proper  gauge  for  determin- 
ing whether  the  servitude  passes  by  implied  grant,  on  severance  of  the 
grantor's  two  pieces  of  land.'  Therefore  if  a  private  way  is  reasonably 
necessary  to  the  enjoyment  of  the  tract  granted  or  the  tract  retained,  it 
will  pass  as  though  it  were  a  right  appurtenant.'  It  is  not  to  be  under- 
stood by  this  doctrine  that  any  temporary  convenience  adopted  by  the 
owner  of  property  is  within  it®  By  all  the  authorities  it  is  confined  to 
cases  of  servitudes  of  a  permanent  nature,  notorious,  or  plainly  visible,* 

Utah    116,   96   Pac.   263,   26  L.R.A.  etc..  Sec.  v.  Gordon,  54  Ore.  147,  102 
(N.S.)  315.  Pac.     736,     26     L.R.A.(N.S.)     331; 

6.  German  Sav.,  etc..  See.  v.  Gordon,  O'Rorke  v.  Smith,  11  R.  I.  259,  -23 
54  Ore.  147,  102  Pac.  736,  26  L.R.A.  Am.  Rep.  440;  Goodall  v.  Godfrey,  53 
(KS.)  331;  O'Rorke  v.  Smith,  11  R.  Vt.  219,  38  Am.  Rep.  671;  Dee  v. 
•  I.  259,  23  Am.  Rep.  440;  Hoffman  v.  King,  77  Vt.  230,  59  Atl.  839,  68 
Shoemaker,  69  W.  Va.  233,  71  S.  E.  L.R.A.  860. 
198,  34  L.R.A.(N.S.)  632.  Note:  10  Eng.  Rul.  Cas.  69. 

6.  Gaynor  v.  Bauer,  144  Ala.  448,  8.  John  Haneock  Mat.  L.  Ins.  Co. 
39  So.  749,  3  L.R.A.(N.S.)  1082  and  v.  Patterson,  103  Ind.  582,  2  N.  E.  188, 
note;  Powers  v.  Heffeman,  233  111.  53  Am.  Rep.  550;  Irvine  v.  McCreary, 
597,  84  N.  E.  661,  122  A.  S.  R.  199  108  Ky.  495,  56  S.  W.  966,  49  L.R.A. 
and  note,  16  L.R.A. (N.S.)  523;  John  417;  Bussmeyer  v.  Jablonsky,  241  Mo. 
Hancock  Mut.  L.  Ina.  Co.  v.  Patterson,  681,  145  S.  W.  772,  Ann.  Cas.  1913C 
103  Ind.  582,  2  N.  E.  188,  53  Am.  Rep.  1104,  39  L.R.A.(N.S.)  549;  German 
550 ;  Ellis  v.  Bassett,  128  Ind.  118,  27  Sav.,  etc.,  Soc.  v.  Gordon,  54  Ore.  147, 
N^  E.  344,  25  A.  S.  R.  421;  Irvine  v.  102  Pac.  736,  26  L,R.A.(N.S.)  331 
McCreary,  108  Ky.  495,  56  S:  W.  966,  and  note;  Phillips  v.  Phillips,  48  Pa. 
49  L.R.A.  417;  Janes  v.  Jenkins,  34  St.  178,  86  Am.  Dec.  677;  Scott  v. 
Md.  1,  6  Am.  Rep.  300 ;  German  Sav.,  Moore,  98  Va.  668,  37  S.  E.  342,  81 
etc.,  Soc.  V.  Gordon,  54  Ore.  147,  102  A.  S.  R.  749. 

Pac.  736,  26  L.R.A.(N.S.)  331  and  9.  Powers  v.  Heffeman,  233  111.  597, 
note;  O'Rorke  v.  Smith,  11  R.  I.  259,  84  N.  E.  661,  122  A.  S.  R.  199  and 
23  Am.  Rep.  440;  Goodall  v.  Godfrey,  note,  16  L.R.A.(N.S.)  523;  John  Han- 
53  Vt.  219,  38  Am.  Rep.  671 ;  Dee  v.  cock  Mut.  L.  Ins.  Co.  v.  Patterson,  103 
King,  77  Vt.  230,  59  Atl.  839,  68  Ind.  582,  2  N.  E.  188,  53  Am.  Rep. 
L.R. A.  860 ;  Scott  v.  Moore,  98  Va.  660 ;  Ellis  v.  Bassett,  128  Ind.  118,  27 
668,  37  S.  E.  342,  81  A.  S.  R.  749  and  N.  E.  344,  25  A.  S.  R.  421;  Irvine  v. 
note.  McCreary,  108  Ky.  495,  56  S.  W.  966, 

Notes:  83  Am.  Dec.  694;  10  Eng.  49  L.R.A.  417;  Janes  v.  Jenkins,  34 
Rul.  Cas.  69.  Md.  1,  6  Am.  Rep.  300;  German  Sav., 

7.  Powers  v.  Heffeman,  233  111.  597,  etc.,  Soc.  v.  Gordon,  54  Ore.  147,  102 
84  N.  E.  661,  122  A.  S.  R.  199  and  Pac.  736,  26  L.R.A. (N.S.)  331  and 
note,  16  L.R.A.(N.S.)  523;  John  Han-  note;  Phillips  v.  Phillips,  48  Pa.  St. 
cock  Mut.  L.  Ins.  Co.  v.  Patterson,  103  178,  86  Am.  Dec.  577 ;  O'Rorke  v. 
Ind.  582,  2  N.  E.  188,  53  Am.  Rep.  Smith,  11  R.  I.  259,  23  Am.  Rep.  440 ; 
550 ;  Ellis  v.  Bassett,  128  Ind.  118,  27  Goodall  v.  Godfrey,  53  Vt.  219,  38  Am. 
N.  E.  344,  25  A.  S.  R.  421;  Irvine  v.  Rep.  671. 

McCreary,  108  Ky.. 495,  56  S.  W.  966,       Notes:    3    L.R.A.(N.S.)    1083;    10 
49  L.R.A.  417;  Janes  v.  Jenkins,  34  Eng.  Rul.  Cas.  69. 
Md.  1,  6  Am.  Rep.  300;  German  Sav., 
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and  from  the  character  of  which  it  may  be  presumed  that  the  owner 
was  desirous  of  their  preservation  as  servitudes,^®  evidently  necessary 
to  the  convenient  enjoyment  of  the  property  to  Which  they  belong,  and 
not  for  the  purposes  of  mere  pleasure.*^ 

18.  Distinction  between  Grantor  and  Grantee. — ^In  some  cases  a 
distinction  has  been  drawn  between  cases  in  which  the  quasi  domi- 
nant estate  is  conveyed  and  cases  in  which  the  quasi  servient  estate  is 
conveyed,  the  rule  of  necessity  being  more  strictly  applied  against  the 
latter  than  against  the  former. ^^  It  is  held  that  in  the  former  case  all 
quasi  easements  pass  which  are  reasonably  necessary  for  the  enjoyment 
of  the  premises  conveyed,^'  and  some  cases  do  not  require  even  reason- 
able necessity ;  ^*  whereas  on  a  conveyance  of  the  quasi  servient  estate 
the  rule  of  strict  necessity  is  applied  similar  to  cases  of  the  creation  of 
a  right  of  way  by  necessity  de  novo.^^  These  rules  are  founded  on  the 
principle  that  a  grantor  shall  not  derogate  from  his  own  grant.**    The 

10.  Powers  v.  Heffeman,  233  111.  (Mass.)  364,  83  Am.  Dec  688;  Mitch- 
597,  84  N.  E.  661,  122  A.  S.  R.  199,  eU  v.  Seipel,  53  Md.  251,  36  Am.  Rep. 
16  L.R.A.(N.S.)  523;  John  Hancock  404  and  note;  Bussmeyer  v.  Jablon- 
Mut.  L.  Ins.  Co.  V.  Patterson,  103  Ind.  sky,  241  Mo.  681, 145  S.  W,  772,  Ann. 
582,  2  N.  E.  188,  53  Am.  Rep.  550;  Cas.  1913C  1104  and  note,  39  L.R.A. 
Janes  ▼.  Jenkins,  34  Md.  1,  6  Am.  Rep.  (N.S.)  549;  Scott  v.  Moore,  98  Va. 
300;  German  Sav.,  etc.,  Soc.  v.  Gor-  668,  37  S.  E.  342,  81  A.  S.  R.  749; 
don,  54  Ore.  147,  102  Pac.  736,  26  GaUoway  v.  Bonesteel,  66  Wis.  79,  26 
L.R.A.(N.S.)   331  and  note;  PhilUps  N.  W.  262,  56  Am.  Rep.  616. 

V.  Phillips,  48  Pa.  St.  178,  86  Am.       13.  Gaynor  v.  Bauer,  144  Ala.  448, 

Dec  577;  Scott  v.  Moore,  98  Va.  668,  39  So.  749,  3  L.R.A.(N.S.)  1082  and 

37  S.  E.  342,  81  A.  S.  R.  749.  note;  Lebus  v.  Boston,  107  Ky.  98,  51 

Note:  10  Eng.  Rul.  Cas.  69.  S.  W.  609,  52  S.  W.  956,  92  A.  S.  R. 

11.  Powers  V.  Heffeman,  233  lU.  333,  47  L.R.A.  79;  MitcheU  v.  Seipel, 
597,  84  N.  E.  661,  122  A.  S.  R.  199  53  Md.  251,  36  Am.  Rep.  404  and  note ; 
and  note,  16  L.R.A.(N.S.)  523;  John  Bussmeyer  v.  Jablonsky,  241  Mo.  681, 
Hancock  Mut.  L.  Ins.  Co.  v.  Patterson,  145  S.  W.  772,  Ann.  Cas.  1913C  1104 
103  Ind.  582,  2  N.  E.  188,  53  Am.  Rep.  and  note,  39  L.R.A.(N.S.)  549;  ScoU 
550 ;  Ellis  v.  Bassett,  128  Ind.  118,  27  v.  Moore,  98  Va.  668,  37  S.  E.  342,  81 
N.  E.  344,  25  A.  S.  R.  421;  Irvine  v.  A.  S.  R.  749. 

McCreary,  108  Ky.  495,  56  S.  W.  966,  14.  Note:  3  L.R.A.(N.S)  1082, 
49  L.R.A.  417;  Janes  v.  Jenkins,  34  15.  Gaynor  v.  Bauer,  144  Ala.  418, 
Md.  1,  6  Am.  Rep.  300 ;  German  Sav.,  39  So.  749,  3  L.R.A.(N.S.)  1082; 
etc.,  Soc.  V.  Gordon,  54  Ore.  147,  102  Lebus  v.  Boston,  107  Ky.  98,  51  S.  W. 
Pac.  736,  26  L.R.A. (N.S.)  331  and  609,  52  S.  W.  956,  92  A.  S.  R.  333,  47 
note;  Phillips  v.  Phillips,  48  Pa.  St.  L.R.A.  79;  Carbrey  v.  Willis,  7  Allen 
178,  86  Am.  Dec.  577;  O'Rorke  v.  (Mass.)  364,  83  Am.  Dec.  688;  Mitch- 
Smith,  11  R.  I.  259,  23  Am.  Rep.  440 ;  ell  v.  Seipel,  53  Md.  251,  36  Am.  Rep. 
Goodall  v.  Godfrey,  53  Vt.  219,  38  404  and  note ;  Bussmeyer  v.  Jablonsky, 
Am.  Rep.  671 ;  Scott  v.  Moore,  98  Va.  241  Mo.  681, 145  S.  W.  772,  Ann.  Cas. 
6G8,  37  S.  E.  342,  81  A.  S.  R.  749.        1913C    1104,    39    L.R.A. (N.S.)    549; 

12.  Gaynor  v.  Bauer,  144  Ala.  448,  Scott  v.  Moore,  98  Va,  668,  37  S.  E. 
39  So.  749,  3  L.R.A. (N.S.)  1082;  342,  81  A.  S.  R.  749 ;  Hoffman  v.  Shoe- 
Lebus  v.  Boston,  107  Ky.  98,  51  S.  W.  maker,  69  W.  Va.  233,  71  S.  E.  198, 
609,  52  S.  W.  956,  92  A.  S.  R.  333,  47  34  L.R.A. (N.S.)  632. 

L.R.A.  79;  Carbrey  v.  Willis,  7  Allen       16.  Lebus  v.  Boston,  107  Ky.  98,  51 
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governing  rules  axe  the  same  whether  the  severance  be  by  ordinary 
deed,  or  by  judicial  decree  or  operation  of  law.^'  And  the  same  rule 
is  applied  in  case  of  partition  proceedings.*®  On  the  other  hand  these 
cases  hold  that  if  both  lots  are  sold  at  the  same  time,  each  grant  carries 
all  the  apparent  and  continuous  easements  which  are  necessary  for  the 
reasonable  use  of  the  property  granted,  and  which  have  been  or  are  at 
the  time  of  the  grant  used  by  the  grantor  for  the  benefit  of  such  prop- 
erty,*^ except  where  the  estate  of  one  of  the  parties  would  actually  be 
destroyed  thereby.*®  A  distinction  is  made  also  between  cases  where 
the  land  granted  is  described  by  metes  and  bounds  and  cases  of  con- 
veyance of  a  manor,  messuage,  or  farm,  etc.,  known  by  a  certain  name. 
In  the  former  cases  the  rule  against  implications  of  easements  of  way 
is  more  strictly  applied  than  in  the  latter,*  it  being  held  that  no  way 
will  pass  by  a  general  grant  in  such  case  unless  by  necessity.*  Here, 
as  elsewhere,  the  question  whether  the  severance  takes  place  by  volun- 
tary grant  or  by  operation  of  law  is  immaterial.' 

By  Prescription 

19.  General  Requisites. — ^A  right  of  way  by  prescription  is  founded 
on  a  grant,  presumed  to  have  been  made,  and  lost.^    To  establish  such 

S.  W.  609,  52  S.  W.  956,  92  A.  S.  R.  Allen  (Mass.)  364,  83  Am.  Dec  688; 

333,  47  L.R.A.  79;  Mitchell  v.  Seipel,  Grant  v.  Chase,  17  Mass.  443,  9  Am. 

53  Md.  251,  36  Am.  Rep.  404;  Buss-  Dec.   161;   Bonelli   v.   Blakemore,   66 

meyer  v.  Jablonsky,  241  Mo.  681,  145  Miss.  136,  5  So.  228,  14  A.  S.  R.  -550. 

S.  *W.  772,  Ann.  Cas.  1913C  1104,  39  Note :  Ann.  Gas.  1913C  1115. 

L.R.A.(N.S.)   649;  Hoffman  v.  Shoe-  2.  Grant  v.  Chase,  17  Mass.  443,  9 

maker,  69  W.  Va.  233,  71  S.  E.  198,  Am.  Dec.  161. 

34L.R.A.(N.S.)  632.  3.  Cheswell  v.  Chapman,  38  N.  H. 

17.  Gaynor  v.  Bauer,  144  Ala.  448,  14,  75  Am.  Dec.  158;  Goodall  v.  God- 
39  So.  749,  3  L.R.A.(N.S.)  1082;  frey,  53  Vt.  219,  38  Am.  Rep.  671. 
Geible  v.  Smith,  146  Pa.  St.  276,  23  4.  Hill  v.  Crosbv,  2  Pick.  (Mass.) 
Atl.  437,  28  A.  S.  R.  796 ;  Proudf oot  466, 13  Am.  Dec.  448 ;  Nichols  v.  Luce, 
V.  Saffle,  62  W.  Va.  51,  57  S.  E.  256,  24  Pick.  (Mass.)  102,  35  Am.  Dec. 
12L.R.A.(N.S.)  482  andnote.  302;    Arnold    v.    Stevens,    24    Pick. 

18.  Ellis  v.  Bassett,  128  Ind.  118,  (Mass.)  106,  35  Am.  Dec.  305;  Gay- 
27  N.  E.  344,  25  A.  S.  R.  421;  Ches-  etty  v.  Bethune,  14  Mass.  49,  7  Am. 
well  V.  Chapman,  38  N.  H.  14,  75  Am.  Dec.  188 ;  French  v.  Marstin,  24  N. 
Dec.  158.  H.  440,  57  Am.  Dec.  294;  Wehber  v. 

Note:  3  L.R.A.(N.S.)  1083.  Chapman,  42  N.  H.  326,  80  Am.  Dec. 

19.  Powers  v.  Heffernan,  233  111.  Ill;  Worrall  v.  Rhoads,  2  Whart. 
597,  84  N.  E.  661,  122  A.  S.  R.  199  (Pa.)  427,  30  Am.  Dec.  274;  Phillips 
and  note,  16  L.R.A.(N.S.)  523;  Dee  v.  Phillips,  48  Pa.  St.  178,  86  Am. 
V.  King,  77  Vt.  230,  59  Atl.  839,  68  Dec.  577;  Rowland  v.  Wolfe,  1  Bailey 
L.R.A.  860;  Scott  v.  Moore,  98  Va.  L.  (S.  C.)  56,  19  Am.  Dec.  651;  Sims 
668,  37  S.  E.  342,  81  A.  S.  R.  749.  v.  Davis,  Cheves'  L.  (S.  C.)  1,  34  Am. 

Note:  3  L.R.A.(N.S.)  1083.  Dec.  581;  Lawton  v.  Rivers,  2  McCord 

20.  Note:  3  L.H.A.(N.S.)  1083.  L.    (S.   C.)    445,   13   Am.    Dec.   741; 
1.  Warren  v.  Blake,  54  Me.  276,  89   Turnbull  v.  Rivers,  3  McCord  L.   (S. 

Am.  Dec.  748;  Carbrey  v.  Willis,  7   C.)  131,  16  Am.  Dec.  622. 
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a  right  of  way  there  must  be  continued,  uninterrupted  *  and  exclusive 
use  and  enjoyment,'  under  a  claim  of  right  adverse  to  the  owner  of  the 
soil,'  which  claim  must  have  been  continued  for  such  time  as  required 
by  law  in  the  particular  jurisdiction.®    In  addition  there  must  be  iden- 

Note:  10  Eng.  Rul.  Cas.  93.  432,  63  L.R.A.  781;  Hall  v.  McLeod, 

See  also  Easements,  vol.  9,  p.  771.  2  Mete.   (Ky.)  98,  74  Am.  Dec.  400; 

6.  Gentleman  v.  Soule,  32  111.  271,  Riley  v.  Buchanan,  116  Ky.  625,  76 

83  Am.  Dec.  264;  Schmidt  v.  Brown,  S.  W.  527,  3  Ann.  Cas.  788,  63  L.R.A. 

226  III.  590,  80  N.  E.  1071,  117  A.  S.  642;    Kilbum    v.    Adams,    7    Mete. 

R.  261,  11  L.R.A.(N.S.)  457;  Kibbey  (Mass.)  33,  39  Am.  Dec.  754;  HiU  v. 

V.  Richards,  30  Ind.  App.  101,  65  K  Crosby,  2  Pick.  (Mass.)  466,  13  Am. 

E.  541,  96  A.  S.  R.  333;  Riley  v.  Bu-  Dec.  448;  Arnold  v.  Stevens,  24  Pick, 

chanan,  116  Ky.  625,  76  S.  W.  527,  (Mass.)  106,  35  Am.  Dec.  305;  Gay- 

3  Ann.  Cas.  788,  63  L.R. A.  642 ;  Burke  etty  v.  Bethune,  14  Mass.  49,  7  Am. 

V.  Wall,  29  La.  Ann.  38,  29  Am.  Rep.  Dec.  188;  Chollar-Potosi  Min.  Co.  v. 

316;    Barnes    v.    Haynes,    13    Gray  Kennedy,  3  Nev.   361,  93  Am.   Dec. 

(Mass.)   188,  74  Am.  Dec.  629;  Kil-  409,   overruled   on   another   point   by 

bum  V.  Adams,  7  Mete.   (Mass.)   33,  Robinson  v.  Imperial  Silver  Min.  Co., 

39  Am.  Dec.  754;  Gayetty  v.  Bethune,  5  Nev.  44;  French  v.  Marstin,  24  N. 

14  Mass.  49,  7  Am.  Dec.  188;  French  H.  440,  57  Am.  Dec.  294;  Webber  v. 

V.  Marstin,  24  N.  H.  440,  57  Am.  Dec.  Chapman,  42  N.  H.  326,  80  Am.  Dec. 

294;  Webber  v.  Chapman,  42  N.  H.  Ill;  Pierce  v.  Cloud,  42  Pa.  St.  102, 

326,  80  Am.  Dec.  Ill;  Chollar-Potosi  82  Am.  Dec.  496;  Rowland  v.  Wolfe, 

Min.  Co.  V.  Kennedy,  3  Nev.  361,  93  1  Bailey  L.  (S.  C.)  56,  19  Am.  Dec. 

Am.  Dec.  409,  ovemded   on  another  651;  Sims  v.  Davis,  Cheves  L.  (S.  C.) 

pomt  by  Robinson  v.  Imperial  Silver  1,  34  Am.  Dec.  581;  Lawton  v.  Rivera, 

Min.   Co.,  5  Nev.  44;   Stuyvesant  v.  2  McCord  L.  (S.  C.)  445, 13  Am.  Dec. 

Woodruff,  21  N.  J.  L.   133,  47  Am.  741;  Barber  v.  Bailey,  86  Vt.  219,  84 

Dec.  156;  Worrall  v.  Rhoads,  2  Whart.  Atl.  608,  44  L.R.A.(N.S.)  98;Schulen- 

(Pa.)  427,  30  Am.  Dec.  274;  Lawton  barger  v.  Johnstone,  64  Wash.  202,  116 

V.  Rivers,  2  McCord  L.  (S.  C.)  445, 13  Pac.  843,  35  L.R.A.(N.S.)  941;  Cros- 

Am.  Dec.  741 ;  Tumbull  v.  Rivers,  3  ier  v.  Brown,  66  W.  Va.  273,  66  S.  E. 

McCord  L.  (S.  C.)  131,  15  Am.  Dec.  326,  25  L.R.A.(N.S.)  174;  Kolpack  v. 

622;   Schulenbarger  v.  Johnstone,  64  Kolpack,  128  Wis.  169, 107  N.  W.  457, 

Wash.  202,  116  Pac.  843,  35  L.R. A.  116  A.  S.  R.  29 ;  Hollins  v.  Verney,  12 

(N.S.)  941;  Crosier  v.  Brown,  66  W.  Q.  B.  D.  304,  53  L.  J.  Q.  B.  430,  51 

Va.  273,  66  S.  E.  326,  25  L.R.A.(N.S.)  L.  T.  N.  S.  753,  33  W.  R.  5,  10  Eng. 

174;  Hollins  v.  Verney,  13  Q.  B.  D.  Rul.  Cas.  79  and  note. 

304,  53  L.  J.  Q.  B.  430,  51  L.  T.  N.  S.  Notes:  100  Am.  Dec.  116;  44  L.R.A. 

753,  33  W.  R.  5,  10  Eng.  Rul.  Cas.  79.  (N.S.)  89. 

Notes:  100  Am.  Dec.  116;  25  Eng.  8.  Gentleman  v.  Soule,  32  111.  271, 

Rul.  Cas.  344.  83  Am.  Dec.  264;  Kibbey  v.  Richards, 

6.  Schmidt  v.  Brown,  226  111.  590,  30  Ind.  App.  101,  65  N.  E.  541,  96  A. 
80  N.  E.  1071,  117  A.  S.  R.  261,  11  S.  R.  333;  Hill  v.  Crosby,  2  Pick. 
L.R.A.(N.S.)  457;  Kilbum  v.  Adams,  (Mass.)  466,  13  Am.  Dec.  448;. Barnes 
7  Mete.  (Mass.)  33,  39  Am.  Dec.  754.  v.  Haynes,  13  Gray  (Mass.)  188,  74 
See  Easements,  vol.  9,  p.  773.  Am.  Dec.  629;  Elilbum  v.  Adams,  7 

7.  Gentleman  v.  Soule,  32  111.  271,  Mete.  (Mass.)  33,  39  Am.  Dec.  754; 
83  Am.  Dec.  264;  Schmidt  v.  Brown,  Gayetty  v.  Bethune,  14  Mass.  49,  7 
226  111.  590,  80  N.  E.  1071,  117  A.  S.  Am.  Dec.  188;  French  v.  Marstin,  24 
R.  261,  11  L.R.A.(N.S.)  457;  Kibbey  N.  H.  440,  57  Am.  Dec.  294;  Webber 
V.  Richards,  30  Ind.  App.  101,  65  N.  v.  Chapman,  42  N.,  H.  326,  80  Am. 
E.  541,  96  A.  S.  R.  333;  Atchison,  et<;.,  Dec.  Ill;  Stuyvesant  v.  Woodruff,  21 
R.  Co.  V.  Conlon,  62  Kan.  416,  63  Pac.  N.  J.  L.  133,  47  Am.  Dec.  156;  Worrall 
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tity  of  the  thing  enjoyed,  that  is,  a  definite  way  used  without  substan- 
tial change  or  variation,  a  way  ex  vi  termini.^  Some  cases  have  added 
the  qualifications  that  the  use  must  have  been  with  the  knowledge  and 
acquiescence  of  the  owner  of  the  fee.**  In  some  of  these  cases  it  has 
been  held  that  the  protests  of  the  owner  must  have  been  made  in  the 
presence  of  the  claimant,  or  must  have  been  of  such  a  nature  as  nec- 
essarily to  come  to  his  knowledge,**  while  others  deny  that  the  pro- 
tests of  the  owner  have  any  effect  whatever  on  the  running  of  the  pre- 
scriptive period.*^  In  England  a  right  of  way  by  custom  may  exist 
in  favor  of  the  inhal^tants  of  a  particular  locality.  Such  custom  is 
proved  by  immemorial  use  and  rests  not  on  a  presumed  grant,  but  on 
some  public  act  of  Parliament  or  otherwise,  evidence  of  which  has 
been  lost.*' 

20.  How  Applied. — ^The  law  does  not  mean  by  ''an  uninterrupted 
and  continuous  enjoyment"  that  a  person  shall  use  the  way  every  day 
for  the  required  time.  It  simply  means  that  he  shall  exercise  the  right 
more  or  less  frequently,  according  to  the  nature  of  the  use  to  which 
its  enjoyment  may  be  applied,  and  without  objection  on  the  part  of  the  , 
owner  of  the  land,  and  under  such  circumstances  as  preclude  the  pre- 
sumption of  a  voluntary  abandonment  of  the  right.**  Nor  does  the 
law  mean  by  "exclusive"  that  the  right  of  way  must  be  used  by  one 
person  only,  but  simply  that  the  right  of  way  should  not  depend  for 
its  enjoyment  on  a  similar  right  in  others,  and  that  the  party  claiming 
it  exercises  it  under  some  claim  existing  in  his  favor,  independent  of 
all  others.   It  must  be  exclusive  as  against  the  right  of  the  commu- 

V.  Rhoada,  2  Whart.  (Pa.)  427,  30  See  also  Easements,  vol.  9,  p.  772. 
Am.  Dec.  274;  Pierce  v.  Cloud,  42  Pa.  10.  Kibbey  v.  Richards,  30  Ind. 
St.  102,  82  Am.  Dec.  496;  TurnbuU  v.  App.  101,  65  N.  E.  541,  96  A.  S.  R. 
Rivers,  3  McCord  L.  (S.  C.)  131,  15  333;  Webber  v.  Chapman,  42  N.  H. 
Am.  Dec.  622;  Sims  v.  Davis,  Cheves  326,  80  Am.  Dec.  Ill;  Tumbull  v. 
L.  (S.  C.)  1,  34  Am.  Dec.  581;  HoUins  Rivers,  3  McCord  L.  (S.  C.)  131,  15 
v.  Vemey,  12  Q.  B.  D.  304,  53  L.  J.  Am.  Dec.  622;  Crosier  v.  Brown,  66 
Q.  B.  430,  61  L.  T.  N.  S.  753,  33  W.  W.  Va.  273,  66  S.  E.  326,  25  L.R.A. 
R.  5,  10  Eng.  Rul.  Cas.  79.  (N.S.)  174  and  note. 

Note:  100  Am.  Dec.  116.  Note:  10  Eng.  Rul.  Cas.  93. 

9.  Nichols  V.  Peck,  70  Conn.  439,  11.  Note:  25  L.R.A.(N.S.)  175. 
39  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A.  12.  Notes :  10  Eng.  Rul.  Cas.  95 ;  >25 
81;  Gentleman  v.  Soule,  32  111.  271,  L.R.A.(N.S.)  174. 
83  Am.  Dec.  264;  Jones  v.  Percival,  13.  Graham  v.  Walker,  78  Conn. 
5  Pick.  (Mass.)  485,  16  Am.  Dec.  415;  130,  61  Atl.  98,  3  Ann.  Cas.  641,  112 
Lawton  v.  Rivers,  2  McCord  L.  (S.  C.)  A.  S.  R.  93,  2  L.R.A.(N.S.)  983,  hold- 
445,  13  Am.  Dec.  741;  Tumbull  v.  in^  that  a  right  of  way  by  custom 
Rivers,  3  McCord  L.  (S.  C.)  131,  15  cannot  exist  in  this  country.  As  to  the 
Am.  Dec.  622;  Schulenbarger  v.  John-  proof  of  customs  generally,  see  Usages 
stone,  64  Wash.  202,  116  Pac.  843,  35   and  Customs. 

L.R.A.(N.S.)  941;  Crosier  v.  Brown,  14.  Hollins  v.  Vemey,  13  Q.  B.  D. 
66  W.  Va.  273,  66  S.  E.  326,  25  L.R.A.  304,  53  L.  J.  Q.  B.  430,  51  L.  T.  N. 
(N.S.)  174.  S.  753,  33  W.  R.  5,  10  Eng.  RuL  Cas. 

Note :  100  Am.  Dec.  116.  79  and  note. 
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nity  at  large.^*  Adverse  use  applied  to  ways  means  such  use  as  men 
make  of  their  own  property,^*  and  must  be  accompanied  by  such  facta 
and  circumstances  as  show  that  it  is  claimed  as  a  right  exercised  with- 
out the  consent,  and  in  opposition  to  the  rights,  of  the  owner  of  the 
soil.^'  The  acquisition  of  ownership  by  adverse  possession  or  adverse 
user  necessarily  presupposes  that  the  true  owner  has  it  in  his  power  to 
put  an  end  to  the  adverse  holding  or  adverse  user.**  No  presumption 
of  grant  arises  from  adverse  enjoyment  of  easement  against  a  feme 
covert  at  common  law  or  a  minor,**  but  a  second  disability  added  to 
one  which  existed  when  the  adverse  enjoyment  first  began  is  always 
disregarded.*®  A  right  of  way  by  prescription  is  a  right  ex  vi  termini, 
and  there  can  be  no  general  prescriptive  right  to  pass  over  the  lands 
of  another  by  varying  courses  in  accordance  with  whim  or  conven- 
ience.* And  such  promiscuous  passage  will  not  give  rise  to  a  prescrip- 
tive right,  no  matter  how  long  continued.*  A  mere  straightening  of 
the  road  for  the  convenience  of  the  parties  or  a  slight  deviation  to 
avoid  an  obstruction  will  not  be  sufficient  deviation  to  prevent  the 
question  of  a  right  of  way  by  prescription.*  But  a  substantial  change 
is  at  least  sufficient  to  cause  the  question  of  identity  of  the  way  to  be 
submitted  to  the  jury.* 

21.  Permissive  Use. — A  mere  permissive  use  can  never  ripen  into 
an  easement  no  matter  how  long  exercised,'  so  in  the  case  of  a  way  by 

Note:  100  Ain.  Dec.  116.  1.  Gentleman  v.  Sonle,  32  HI.  271, 

15.  Schmidt  v.  Brown,  226  111.  590,  83  Am.  Dec.  264;  Jones  v.  Percival,  5 
80  N.  E.  1071,  117  A.  S.  R.  261,  11  Pick.  (Mass.)  485,  16  Am.  Dec.  415; 
L.R.A.(N.S.)  457;  Kilbum  v.  Adams,  Tumbull  v.  Rivers,  3  McCord  L.  (S. 
7  Mete.  (Mass.)  33,  39  Am.  Dec.  754.  C.)  131,  15  Am.  Dec.  622;  Crosier  v. 

Note :  100  Am.  Dec.  116.  Brown,  66  W.  Va,  273,  66  S.  E.  326, 

16.  Sims  v.  Davis,  Cheves  L.  (S.  C.)    25  L.R.A.(N.S.)  174. 

1,  34  Am.  Dec.  581.  Note:  88  Am.  Dec.  280. 

17.  Chollar-Potosi  Min.  Co.  v.  Ken-  2.  Nichols  v.  Peck,  70  Conn.  439,  39 
nedy,  3  Nev.  361,  93  Am.  Dec.  409,  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A. 
overruled  on  another  point  by  Robin-  81;  Grentleman  v.  Soule,  32  111.  271, 
son  V.  Imperial  Silver  Min.  Co.,  5  Nev.  83  Am.  D6c.  264 ;  Jones  v.  Percival,  5 
44;  Sims  v.  Davis,  Cheves  L.  (S.  C.)  Pick.  (Mass.)  485,  16  Am.  Dec.  415. 
1,  34  Am.  Dec.  581.  3.  Gentleman  v.  Soule,  32  111.  271, 

18.  Ann  Arbor  Fruit,  etc.,  Co.  v.  83  Am.  Dec.  264;  Lawton  v.  Rivers,  2 
^n  Arbor  R.  Co.,  136  Mich.  599,  99  McCord  L.  (S.  C.)  445,.  13  Am.  Dec. 
N.  W.  869,  66  L.R.A.  431;  French  v.  741. 

Marstin,  24  N.  H.  440,  57  Am.  Dec.  4.  Gentleman  v.  Soule,  32  Dl.  271, 

294;  Reimer  v.  Stuber,  20  Pa.  St.  458,  83  Am.  Dec.  264;  Lawton  v.  Rivers, 

69  Am.  Dec.  744.  2  McCord  L.  (S.  C.)  445, 13  Am.  Dec. 

19.  Reimer  v.  Stuber,  20  Pa.  St.  741 ;  Crosier  v.  Brown,  66  W.  Va.  273, 
458,  59  Am.  Dec.  744.  66  S.  E.  326,  26  L.R.A,(N.S.)   174. 

20.  Reimer  v.  Stuber,  20  Pa.  St.  6.  Arnold  v.  Stevens,  24  Pick. 
458,  69  Am.  Dec.  744.  (Mass.)   106,  36  Am.  Dec.  306;  Kil- 

Note:  100  Am.  Dec.  116.  bum  v.  Adams,  7  Mete.  (Mass.)  33,  39 

And   see   Limitation   op  Actions,  Am.  Dec.  764;  Lewis  v.  Portland,  25 

vol.  17,  pp.  830-831,  as  to  the  rule  Ore.  133,  35  Pac.  256,  42  A.  S.  R.  772, 

against  tacking  successive  disabilities.   22  L.R.A.  736;  Pierce  v.  Cloud,  42  Pa. 
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necessity  no  length  of  user,  so  long  at  least  as  the  necessity  continues, 
could  have  the  effect  to  create  an  easement  by  prescription.*  In  other 
words,  the  right  of  way  having  arisen  by  necessity,  the  possession  and 
use  thereof  were  always  referable  to  that  right  alone,  and  could  not  be 
made  the  foundation  or  ground  for  the  assertion  of  a  higher  right.' 
An  acknowledgment  by  the  claimant  of  a  way  by  prescription  at  any 
time  that  he  does  not  use  the  way  as  of  right  will  constitute  such  use 
permissive,®  though  it  has  been  held  that  such  a  statement  may  not 
be  conclusive.'  Where  an  owner  has  left  gates  or  bars  for  the  con- 
venience of  his  neighbors  in  passing  over  his  land,  time  cannot  ripen 
a  prescriptive  right,  for  the  use  is  permissive  rather  than  adverse.^^  It 
has  been  held  that  a  right  of  way  cannot  be  secured  by  prescription 
over  uninclosed  land,^*  unless  there  is  an  assertion  of  ownership  of  a 
right  of  way  by  the  claimant,  or  some  implied  admission  by  the  owner 
of  the  soil  that  the  right  exists.^*  But  other  cases  hold  that  the  fact 
that  land  is  uninclosed  or  even  woodland  is  immaterial.*'  A  user 
having  its  origin  in  permission  or  license  may  afterward  become  ad- 
verse by  bringing  home  to  the  owner  of  the  servient  estate  knowledge 
that  the  use  is  claimed  as  of  right.**  But  of  course  the  prescriptive 
period  in  such  case  does  not  commence  to  run  until  the  user  becomes 
adverse.**  Continued  use  of  a  right  of  way  which  originated  in  neces- 
sity after  the  necessity  has  ceased  does  not  become  adverse  until  notice 
of  the  adverse  claim  is  brought  home  to  the  owner  of  the  servient  es- 
tate.** 

St.  102,  82  Am.  Dec.  496;  Phillips  v.  (N.S.)  941  and  note. 

Phillips,  48  Pa.  St.  178,  86  Am.  Dec.  11.  Sims  v.   Davis,   Cheves  L.    (S. 

677;  Barber  v.  Bailey,  86  Vt.  219,  84  C.)  1,  34  Am.  Dec.  581;  Rowland  v. 

Atl.   608,  44  L.R.A.(N.S.)    98;   Kol-  Wolfe,  1  Bailey's  Law  (S.  C.)  56,  19 

pack  v.  Kolpack,  128  Wis.  169,  107  Am.  Dec.  651;  TumbuU  v.  Rivers,  3 

N.  W.  457,  116  A.  S.  R.  29.  McCord  L.  (S.  C.)  131,  15  Am.  Dec. 

Notes:  44  L.R.A.{N.S.)  89;  10  Eng.  622;   Schulenbarger  v.  Johnstone,  64 

Rul.  Cas.  93.  Wash.  202,  116  Pac.  843,  35  L.R.A. 

6.  Rater  v.  Schuttlefleld,  146  la.  512,  (N.S.)  941. 

125  N.  W.  235,  44  L.R.A.(N.S.)  101  12.  Sims  v.  Davis,  Cheves  L.  (S.  C.) 

and  note;  Ann  Arbor  Fruit,  etc.,  Co.  1,  34  Am.  Dec.  581. 

v.  Ann  Arbor  R.  Co.,  136  Mich.  599,  13.  Worrall    v.    Rhoads,    2   Whart. 

99  N.  W.  869,  66  L.R.A.  431.  (Pa.)  427,  30  Am.  Dec.  274;  Reimer  v. 

7.  Rater  v.  Schuttlefleld,  146  la.  512,  Stuber,  20  Pa.  St.  458,  59  Am.  Dec. 
125  N.  W.  235,  44  L.R.A.(N.S.)  101  744. 

and  note.  14.  Schulenbarger  v.  Johnstone,  64 

8.  Note:  10  Eng.  Rul.  Cas.  93.  Wash.  202,  116  Pac.  843,  35  L.R.A. 

9.  Nichols  v.  Peck,  70  Conn.  439,  39    (N.S.)   941. 

Atl.  803,  66  A.  S.  R.  122,  40  L.R.A.  Note:  44  L.R.A.(N.S.)   93. 

81;  Pierce  v.  Cloud,  42  Pa.  St.  102,  82  15.  Note:  44  L.R.A. (N.S.)   96. 

Am.  Dee.  496.  16.  Ann   Arbor  Fruit,  etc.,   Co,   v. 

10.  Schulenbarger  v.  Johnstone,  64  Ann  Arbor  R.  Co.,  136  Mich.  599,  99 
Wash.  202,  116  Pac.  843,  35  L.R.A.  N.  W.  869,  66  L.R.A.  431. 
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22.  Presumptions  and  Burden  of  Proof. — ^A  right  of  way  cannot  be 
acquired  by  the  operation  of  the  statute  of  limitations,^'  but  where 
it  has  been  enjoyed  for  a  long  time  under  circumstances  which  would 
be  sufficient,  under  the  local  statute  of  limitations,  to  bar  a  recoven* 
of  real  estate,  there  is  a  presumption  of  a  grant,  the  evidence  of  which 
has  been  lost.^®  But  this  is  a  presumption  merely  and  may  be  re- 
butted,^* though  the  burden  is  on  the  person  contesting  the  right  to 
prove  that  the  use  was  permissive  merely  and  not  adverse.-®  Where 
the  use  originates  by  permission  or  license,  and  an  easement  by  pre- 
scription is  claimed,  the  burden  of  proving  the  facts  essential  to  the 
acquisition  of  an  easement  by  prescription,  or  in  other  words  that  the 
permissive  use  had  ceased  and  that  the  use  for  the  necessary  period  had 
been  adverse  under  claim  of  right,  etc.,  has  been  held  to  be  on  the 
party  asserting  its  existence.^  On  the  other  hand  it  has  been  said  that 
prima  facie  the  acts  of  one  claiming  a  right  of  way  are  mere  tres- 
passes,^ and  the  burden  of  proof  is  on  the  claimant  to  establish  his 
prescriptive  right.'    Adverse  user  is  a  question  of  fact.* 

23.  Length  of  Prescriptive  Period. — ^In  olden  times,  to  entitle  one 
to  a  way  by  prescription,  the  way  must  have  been  enjoyed  ultra  memo- 
riam  hominis.*    Such  an  enjoyment  of  the  use  did  not  merely  create 

17.  Cooper  v.  Smith,  9  Serg.  &  R.  Am.  Dec.  294;  Worttdl  v.  Rhoads,  2 
(Pa.)  26,  U  Am.  Dec.  668  and  note.  Whart.  (Pa.)  427,  30  Am.  Dec.  274; 

18.  Kibbey    v.    Richards,    30    Ind.  Cooper  v.  Smith,  9  Serg.  &  R.  (Pa.) 
App.  101,  65  N.  E.  541,  96  A.  S.  R.  26,  11  Am.  Dec.  668  and  note. 

333;    Smith   v.   Pennington,   122  Ky.       Note:  8  L.R.A.(N.S.)  149. 
355,  91   S.  W.   730,   8  L.R.A.(N.S.)       20.  Smith  v.  Pennington,  122  Ky. 
149  and  note;   Schwer  v.  Martin,  97  355,  91  S.  W.  730,  8  L.R.A.(N.S.)  149 
S.  W.  12,  29  Ky.  L.   Rep.  1221,  7  and  note;  Schwer  v.  Martin,  97  S.  W. 
L.R.A.(N.S.)  614;  HaU  v.  McLeod,  2  12,  29  Ky.  L.  Rep.  1221,  7  L.R.A, 
Mete.    (Ky.)   98,  74  Am.   Dec.  400;    (N.S.)    614;    Barnes   v.   Haynes,  13 
Barnes  v.  Haynes,  13  Gray   (Mass.)   Gray  (Mass.)  188,  74  Am.  Dec.  629; 
188,  74  Am.  Dec.  629;  Hill  v.  Crosby,  Cooper  v.  Smith,  9  Serg.  &  R.  (Pa.) 
2  Pick.  (Mass.)  466, 13  Am.  Dec.  448;   26,  11  Am.  Dec.  658;  Pierce  v.  Cloud, 
Arnold  v.  Stevens,  24  Pick.   (Mass.)   42  Pa.  St.  102,  82  Am.  Dec.  496. 
106,  35  Am.  Dec.  305;  French  v.  Mar-       Notes:  100  Am.  Dec.  116;  44  L.R.A. 
stin,  24  N.  H.  440,  57  Am.  Dec.  294;    (N.S.)  99. 
Webber  v.   Chapman,  42  N.  H.  326,       1.  Note:  44  L.R.A.(N.S.)   99. 
80  Am.  Dec.  Ill ;  Stuyvesant  v.  Wood-       2.  Barber  v.  Bailey,  86  Vt.  219,  84 
Tuff,  21  N.  J.  L.  133,  47  Am.  Dec.  156;  Atl.  608,  44  L.R.A.(N.S.)  98. 
Worrall   v.  Rhoads,   2  Whart.    (Pa.)       3.  Barber  v.  Bailey,  86  Vt.  219,  84 
427,    30    Am.    Dec.    274;    Cooper   v.  Atl.  608,  44  L.R.A.(N.S.)  98:  Crosier 
Smith,  9  Serg.  &  R.  (Pa.)  26,  11  Am.  v.  Brown,  66  W.  Va.  273,  66  S.  E. 
Dec  658  and  note;  Pierce  v.  Cloud,  42  326,  25  L.R.A. (N.S.)  174. 
Pa.  St.  102,  82  Am.  Dec.  496.  4.  Twining   v.    Goodwin,   83  Conn. 

Notes:  44  L.R.A. (N.S.)  98;  10  Eng.  500,  77  Atl.  953,  Ann.  Cas.  1912A  845. 
Rul.  Cas.  95.  5.  HaU  v.  McLeod,  2  Mete.   (Ky.) 

19.  Hall  V.  McLeod,  2  Mete.  (Ky.)  98,  74  Am.  Dec.  400;  Lawton  v.  Riv- 
^8,  74  Am.  Dec.  400;  Hill  v.  Crosby,  era,  2  McCord  L.  (S.  C.)  445,  13  Am. 
2  Pick.  (Mass.)  466, 13  Am.  Dec.  448;   Dec.  741. 

French  v.  Marstin,  24  N.  H.  440,  57 
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a  presumption  of  a  right,  but  was  conclusive  evidence  of  its  existence.* 
This  was  the  rule  in  England '  until  modified  by  statute  making  the 
period  twenty  years.®  According  to  the  modern  law  in  this  country  a 
way  having  its  inception  within  the  memory  of  man  may  become  a 
prescriptive  right,  twenty  years  being  the  generally  accepted  standard,* 
though  in  many  cases  it  has  been  made  shorter  still.^* 

By  Estoppel 

24.  Description  in  Deed. — ^It  is  a  general  rule  that,  where  a  convey- 
ance of  land  calls  for  a  street  or  alley  as  a  boundary,  if  the  grantor  has 
the  fee  of  the  land  thus  referred  to  he  is  estopped,  as  against  his  gran- 
tee, to  deny  that  it  is  a  street ;  and  a  right  of  way  passes  to  the  grantee 
by  implication  of  law,**  and  is  appurtenant  to  his  land.*'  It  is  imma- 
terial that  there  was  no  street  opened  at  the  time  of  the  sale.*'    If  the 

6.  Hall  V.  McLeod,  2  Mete.   (Ky.)   L.  (S.  C.)  445, 13  Am.  Dec.  741;  Tum- 
98,  74  Am.  Dec.  400.  bull  v.  Rivers,  3  McCord  L.   (S.  C.) 

7.  Webber  v.   Chapman,  42  N.  H.   131,  15  Am.  Dec.  622. 

326,  80  Am.  Dec.  111.  Note:  8  L.E.A.(N.S.)  150. 

8.  Pierce  v.  Cloud,  42  Pa.  St.  102,       10.  Riley  v.  Buchanan,  116  Ky.  626, 

82  Am.  Dec.  496;  Hollins  v.  Vemey,  76  S.  W.  527,  3  Ann.  Cas.  788,  63 
13  Q.  B.  D.  304,  53  L.  J.  Q.  B.  430,  51  L,R.A.  642;  Smith  v.  Pennington,  122 
L.  T.  N.  S.  753,  33  W.  R.  6,  10  Eng.  Ky.  355,  91  S.  W.  730,  8  L.R.A.(N.S.) 
Rul.  Cas.  79.  149  and  note;  Burke  v.  Wall,  29  La. 

9.  Gentleman  v.  Soule,  32  111.  271,  Ann.  38,  29  Am.  Rep.  316;  Chollar- 

83  Am.  Dec.  264;  Eabbey  v.  RichardSy  Potoei  Min.  Co.  v.  Kennedy,  3  Nev. 
30  Ind.  App.  101,  65  N.  E.  541,  96  361,  93  Am.  Dec.  409,  overruled  on 
A.  S.  R.  333;  Hall  v.  McLeod,  2  Mete,  another  point  by  Robinson  v.  Imperial 
(Ky.)  98,  74  Am.  Dec.  400;  Riley  v.  Silver  Min.  Co.,  5  Nev.  44 
Buchanan,  116  Ky.  625,  76  S.  W.  527,  11.  Field  v.  Barling,  149  DL  556, 
3  Ann.  Cas.  788,  63  L.R. A.  642 ;  Smith  37  N.  E.  850,  41  A.  S.  E.  311,  24 
V.  Pennington,  122  Kv.  355,  91  S.  W.  L.R.A.  406;  Burke  v.  Wall,  29  La. 
730,  8  L.R.A.(N.S.)  149;  Burke  v.  Ann.  38,  29  Am.  Rep.  316;  White  v. 
Wall,  29  La.  Ann.  38,  29  Am.  Rep.  Flannigain,  1  Md.  525,  54  Am.  Dec. 
316;  Hill  V.  Crosby,  2  Pick.  (Mass.)  668;  Stuyvesant  v.  Woodruff,  21  N. 
466,  13  Am.  Dec.  448;  Barnes  v.  J.  L.  133,  47  Am.  Dec.  156 ;  McCarthy 
Haynes,  13  Gray  (Mass.)  188,  74  Am.  v.  Kitchenman,  47  Pa.  St.  239,  86 
Dec.  629;  Kilbum  v.  Adams,  7  Mete.  Am.  Dec.  538.  See  also  Easements, 
(Mass.)  33,  39  Am.  Dec.  754;  Gayetty  vol.  9,  p.  766. 

v.  Bethune,  14  Mass.  49,  7  Am.  Dec.       12.  Leasley    v.    Stanton,    136    Ala. 

188 ;  Chollar-Potosi  Min.  Go.  v.  Ken-  641,  33  So.  823,  96  A.  S.  R.  88 ;  Field 

nedy,  3  Nev.  361,  93  Am.  Dec.  409,  v.  Barling,  149  111.  556,  37  N.  E.  850, 

overruled  on  another  point  by  Robin-  41  A.  S.  R.  311,  24  luR.A.  406;  Burke 

son  V.  Imperial  Silver  Min.  Co.,  5  Nev.  v.  Wall,  29  La.  Ann.  38,  29  Am.  Rep. 

44;  French  v.  Marstin,  24  N.  H.  440,  316;  Dill  v.  Board  of  Education,  47 

57  Am.  Dec.  294;  Stuyvesant  v.  Wood-  N.  J.  Eq.  421,  20  Atl.  739,  10  L.R.A. 

mff,  21  N.  J.  L.  133,  47  Am.  Dec.  156 ;  276. 

Worrall  v.   Rhoads,  2  Whart.    (Pa.)       13.  Leasley  v.   Staunton,  136  Ala. 

427,  30  Am.  Dec.  274;  Pierce  v.  Cloud,  641,  33  So.  823,  96  A.  S.  R.  88;  White 

42  Pa.  St.  102,  82  Am.  Dec.  496 ;  Sims  v.  Flannigain,  1  Md.  525,  54  Am.  Dec. 

V.  Davis,  Cheves  L.  (S.  C.)  1,  34  Am.  668;  Story  v.  New.  York  El.  R.  Co.* 

Dec.  581 ;  Lawton  v.  Rivers,  2  McCord  90  N.  Y.  122,  43  Am.  Rep.  146 ;  ProvK 
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boundary  is  a  public  highway,  this  easement,  of  course,  is  subordinate 
to  the  right  of  the  pubUc  to  use  the  road  or  highway/*  though  distinct 
therefrom,**  and  one  which  may  be  exercised  even  though  the  public 
highway  is  afterwards  abandoned.*'  A  subsequent  grantee  of  the  bed 
of  the  supposed  street  takes  a  mere  naked  fee  subject  to  the  right  of 
way.*'  It  has  been  held  in  such  cases  that  the  easement  includes  light 
and  air  as  well  as  the  right  to  pass  over  the  surface,^®  so  as  to  prevent 
building  over  the  locus  in  quo.** 

25,  Sales  by  Map. — The  same  general  rule  that  an  easement  is 
created  is  applied  where  the  property  is  described  with  reference  to  a 
plat  or  map  on  which  streets  and  ways  are  laid  out.-^  In  such  cases 
there  is  an  implied  covenant  that  such  ways  exist,*  and  shall  continue 
to  exist.*  And  the  same  rule  has  been  applied  to  squares  or  parks 
shown  on  such  plat.'  The  ground  of  the  estoppel  is  that  the  ease- 
ments and  servitudes  indicated  by  the  plat  constitute  a  part  of  the 
consideration  for  which  all  conveyances  referring  to  the  plat  are  made,* 

dance   Steam   Engine   Co.   v.   Provi-  v.  Sykes,  167  Cal.  686,  109  Pao.  87, 

dence,  etc..  Steamship  Co.,  12  R.  L  28  L.R.A.(N.S.)  1024;  Talbert  v.  Ma- 

348,  34  Am.  Rep.  652.  son,  136  la.  373,  113  N.  W.  918,  125 

14.  Note:  14  L.R.A.(N.S.)  879.  A.   S.  R.   259,  14  L.R.A.(N.S.)    878 

16.  Field  v.  Barling,  149  111.  656,  37  and  note;  White  v.  Flannigain,  1  Md. 

N.  E.  860,  41  A.  S.  R.  311,  24  L.R.A.  626,  64  Am.  Dec.  668;  Van  O'Linda 

406.  V.  Lathrop,  21  Pick.  (Mass.)  292,  32 

Note:  10  L.R.A.  276.  Am.  Deo.  261;  Providence  Steam  En- 

16.  Note:  14  L.R.A.(N.S.)  879.  gine  Co.  v.  Providence,  etc.,  Steam- 

17.  Moale  v.  Baltimore,  6  Md.  314,  ship  Co.,  12  R.  I.  348,  34  Am.  Rep. 
61  Am.  Dec.  276.  662;  Oney  ▼.  West  Bnena  Vista  Land 

18.  Field  v.  Barling,  149  111.  656,  Co.,  104  Va.  680,  62  S.  E.  343,  113 
37  N.  E.  850,  41  A.  S.  R.  311,  24  A.  S.  R.  1066,  2  L.R.A.(N.S.)  832; 
L.R.A.  406 ;  Atty.-Gen.  v.  Williams,  Cook  v.  Totten,  49  W.  Va.  177,  38  S. 
140  Mass.  329,  2  N.  E.  80,  3  N.  E.  214,  B.  491,  87  A.  S.  R.  792. 

64  Am.  Rep.  468 ;  Livingston  v.  New       2.  Leasley  v.  Staunton,  136  Ala.  641, 

York,  8  Wend.   (N.  Y.)   86,  22  Am.  33  So.  823,  96  A.  S.  R.  88;  Providence 

Dec.  622.  Steam  Engine  Co.  v.  Providence,  etc., 

19.  Field  v.  Barling,  149  111.  556,  Steamship  Co.,  12  R.  I.  348,  34  Am. 
37  N.  E.  850,  41  A.  S.  R.  311,  24  Rep.  652;  Oney  v.  West  Buena  Vista 
L.R.A.  406.  Land  Co.,  104  Va.  680,  52  S.  E.  343, 

20.  Gormley  v.  Clark,  134  U.  S.  338,  113  A.  S.  R.  1066,  2  L.R.A.(N.S.)  832; 
10  S.  Ct.  554,  33  U.  S.  (L.  ed.)  909;  Cook  v.  Totten,  49  W.  Va.  177,  38  S. 
Talbert  v.  Mason,  136  la.  373,  113  N.  B.  491,  87-A.  S.  R.  792. 

W.  918,  125  A.  S.  R.  259,  14  L.R.A.  3.  Warren  v.  Jacksonville,  15  111. 
(N.S.)  878  and  note;  Moale  v.  Balti-  236,  58  Am.  Dec.  610;  Watertown  v. 
^ore,  5  Md.  314,  61  Am.  Dec.  276;  Cowen,  4  Paige  (N.  Y.)  610,  27  Am. 
Livingston  v.  New  York,  8  Wend.  (N.  Dec.  80. 

Y.)  85,  22  Am.  Dec.  622;  Providence  4.  Warren  v.  Jacksonville,  15  111. 
Steam  Engine  Co.  v.  Providence,  etc.,  236,  58  Am.  Dec.  610;  Dawson  v.  St. 
Steamship  Co.,  12  R.  I.  348,  34  Am.  Paul  F.,  etc.,  Ins.  Co.,  15  Minn.  136, 
Rep.  652.  See  also  Easements,  vol.  2  Am.  Rep.  109;  Providence  Steam 
9,  p.  767.  Engine  Co.  v.  Providence,  etc.,  Steam- 

1.  Leasley  v.  Stgnton,  136  Ala.  641,  ship  Co.,  12  R.  I.  348,  34  Am.  Rep. 
33  So.  823,  96  A.  S.  R.  88;  Danielson    652. 
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and  therefore  neither  the  grantor  nor  any  person  claiming  under  the 
conveyances  can  be  permitted  to  repudiate  them  or  to  deny  that  they 
exist  where  they  are  capable  of  existing.*  But  the  mere  exhibition  to 
a  purchaser  of  a  plat  showing  a  street  will  not  give  the  purchaser  a 
right  of  way  thereover  where  the  plat  was  not  recorded,  or  reference 
to  it  made  in  the  deed,  and  where  the  lot  conveyed  is  suitably  pro- 
vided with  other  means  of  ingress  and  egress.  In  other  words  the  cir- 
cumstances must  be  such  that  it  may  be  assumed  that  reliance  was 
placed  on  the  existence  of  the  street  as  represented.' 

26.  Extent  of  Purchaser's  Rights. — ^A  deed  in  which  the  premises 
conveyed  are  bounded  on  a  defined  and  existing  passageway  gives  to  the 
grantee  by  estoppel  rights  not  only  in  that  part  which  adjoins  his  own 
land,  but  also  by  necessary  implication  in  such  portion  of  the  whole 
way  as  will  make  the  same  available  and  useful  as  an  appurtenance  to 
the  estate  granted.'  When  the  extent  or  limits  of  the  way  are  defined 
in  the  deed  by  reference  to  a  plan  or  otherwise,  the  estoppel  is  not  con- 
fined to  so  much  of  the  way  as  is  necessary  for  the  enjoyment  of  the 
granted  premises,  but  extends  to  the  whole  way  as  defined,®  and  to  all 
other  ways  appearing  on  the  plat.^  The  plan  or  scheme  indicated  on 
the  map  or  plat  is  regarded  as  a  unity,  and  it  is  presumed  that  the  ways 
add  value  to  all  the  lots  embraced  in  the  general  scheme  or  plan,^^ 
and  none  can  be  closed  against  his  protest,  if  it  can  be  of  material  ben- 
efit to  his  lot.**  But  the  closing  of  a  remote  street  which  can  be  oi'  no 
material  benefit  to  the  particular  lot  in  question  will  not  in  general  be 
enjoined.*^  It  has  been  held  that  where  public  roads  are  later  built 
on  a  plan  other  than  that  mapped  out  by  the  grantor,  but  rendering 
convenient  access  to  the  property  of  the  grantee,  the  implied  right  of 
way  over  the  streets  shown  in  the  grantor's  map  ceases.*'    Such  ways 

5.  Leasley  v.  Staunton,  136  Ala.  641,  373, 113  N.  W.  918,  125  A.  S.  R.  259. 
33  So.  823,  96  A.  S.  R.  88;  McKenzie  14  L.R.A.(N'.S.)  878  and  note;  Cook 
V.  Gleason,  184  Mass.  452,  69  N.  E.  v.  Totten,  49  W.  Va.  177,  38  S.  E.  491, 
1076, 100  A.  S.  R.  666;  Carlin  v.  Paul,  87  A.  S.  R.  792. 

11  Mo.  32,  47  Am.  Dec.  139 ;  Story  v.  9.  Danielson  v.  Sykes,  157  Cal.  686, 

New  York  El.  R.  Co.,  90  N.  Y.  122,  109   Pac.   87,  28   L.R.A.(N.S.)    1024 

43  Am.  Rep.  146;  Providence  Steam  and  note;  Cook  v.  Totten,  49  W.  Va. 

Engine  Co.  v.  Providence,  etc.,  Steam-  177,  38  S.  E.  491,  87  A.  S.  R.  792. 

ship  Co.,  12  R.  I.  348,  34  Am.  Rep.  10.  Cook  v.  Totten,  49  W.  Va.  177, 

652.  38  S.  E.  491,  87  A.  S.  R.  792. 

6.  Pyper  v.  Whitman,  32  R.  I.  510,  11.  Danielson  v.  Sykes.  157  Cal.  686, 
80  Atl.  6,  35  L.R.A.(N.S.)   938  and  109  Pac.  87,  28  L.R.A.(N.S.)  1024. 
note.  12.  Danielson    v.    Sykes,    157    Cal. 

7.  Talbert  v.  Mason,  136  la.  373,  686,  109  Pac.  87,  28  L.R.A.(N.S.) 
113  N.  W.  918,  125  A.  S.  R.  259,  14  1024  and  note;  Pearson  v.  Allen,  151 
L.R.A.(N.S.)  878  and  note.  Mass.  79,  23  N.  E.  731,  21  A.  S.  R. 

8.  Danielson  v.  Sykes,  157  Cal.  686,  426. 

109   Pac.   87,   28   L.R.A.(N.S.)    1024       13.  Underwood    v.    Stuyvesant,    19 
and  note;  Talbert  y.  Mason,  136  la.   Johns.  (N.  Y.)  181,  10  Am.  Dec.  215. 
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become  appurtenant  to  every  lot  sold  by  reference  to  the  plat^**  and 
cannot  be  extinguished  without  unity  of  possession  of  alL** 

III.  Right  of  Parties 

27.  Express  Grants. — The  use  to  which  the  owner  of  a  private  way 
may  subject  it  depends  on  the  construction  of  the  instrument  by  which 
it  is  granted  or  reserved,**  aided  by  any  concomitant  circumstances 
which  have  a  legitimate  tendency  to  show  the  intention  of  the  parties.*^ 
The  grantee  takes  the  right  subject  to  all  restrictions  which  the  grantor 
has  imposed,  and  can  use  it  for  no  other  purpose  than  that  provided 
in  the  grant.*®  But  the  rights  of  the  owner  of  the  easement  are 
paramount  to  the  extent  of  the  grant  to  those  of  the  owner  of  the  soil.** 
Ordinarily  a  right  of  way  consists  merely  in  the  right  to  use  the  sur- 
face for  passing  and  repassing,  and  does  not  extend  to  the  earth  below, 
or  the  sky  above.*^  But  the  owner  of  the  right  has  not  only  the  right 
to  use  it,  as  an  undisputed  way  of  passage  at  all  times  over  the  grantor's 
land,  but  also  such  rights  as  are  necessary  or  incident  to  the  enjoyment 
of  sucTi  right  of  passage.*  He  may  exclude  strangers  from  its  use,  and 
restrict  such  use  of  it  by  the  grantor  as  is  inconsistent  with  his  enjoy- 
ment of  such  use  of  the  right  of  way,*  though  he  cannot  exclude  even 
trespassers  if  they  do  not  interfere  with  his  right.'  If  the  maintenance 
of  a  barrier  or  railing  along  the  right  of  way  is  reasonably  necessary 
to  its  use,  the  owner  of  the  way  may  erect  and  maintain  it,  but  in  such 
manner,  if  possible,  as  not  to  prevent  the  use  of  the  way  in  a  reasonable 
manner  by  the  owner  of  the  servient  estate.*    An  owner  of  a  private 

14.  Carlin  v.  Paul,  11  Mo.  32,  47   37,  23  N.  E.  442,  16  A.  S.  R.  800,  7 
Am.  Dec.  139;  McCarty  v.  Kitchen-  L.R.A.  226. 

man,  47  Pa.  St.  239,  86  Am.  Dec.  538 ;  Note :  3  British  Rul.  Cas.  533. 

Providence  Steam  Engine  Co.  v.  Prov-  18.  Bitello  v.  Lipson,  80  Conn.  497, 

idence,  etc..  Steamship  Co.,  12  R.  I.  69  Atl.  21, 125  A.  S.  R.  126, 16  L.R.A. 

348»  34  Am.  Rep.  652;  Cook  v.  Totten,  (N.S.)   193;   Swift  v.  Coper,  83  Ga. 

49  W.  Va.  177,  38  S.  E.  491,  87  A.  S.  789,  10  R.  E.  442,  20  A.  S.  R.  347; 

R.  792.  French  v.  Marstin,  24  N.  H.  440,  57 

15.  Warren  v.  Blake,  54  Me.  276,  89  Am.  Dec.  294;  Low  v.  Streeter,  66  N. 

Am.  Dec.  748;  Providence  Steam  En-  H.  36,  20  Atl.  247,  9  L.R.A.  271 

gine  Co.  V.  Providence,  etc.,  Steamship  ^^^?^^}„f^  ^'  ^'  ^'  ^^^^  Ann.  Caa. 

Co.,  12  R.  I.  348,  34  Am.  Rep.  652.         "^^lo   tJ  n  qk  xr-  u    ot^ 

i«   \/r^vi^rA^  I   Qo«i»^  «A  AT*.    /!»;«        1^-  Harvey  v.  Crane,  85  Mich.  316, 

16.  McBryde  v   Sayer,  86  Ala.  458,  ^g  ^  ^^  ^g^  ^^  ^^J^  ' 

r  ^'''   «.\r-  ^^'Sf  i  i'  5T«7  79  ^-  R^^^^ts,  119  N.  Y.  37,  23  N.  E.  442, 

T^'S^f'  f.^'^-  ^l^'  *^?-  ^-  ^o^'  It  16  A.  S.  R.  800,  7  L.R.A.  226. 

L.R.A   601:  French  V.  Marstin,  24  N.  20.  Atkins    v.    Bordman,    2    Mete. 

H.   440,  57  Am.   Dec.   294;   Reise  v.  (Mass.)  457,  37  Am.  Dec.  100. 

Enos,  76  Wis.  634,  45  N.  W.  414,  8  i.  Note:  95  A.  S.  R.  326. 

L.R.A.  617.  2.  Note:  95  A.  S.  R.  326. 

Notes:  88  Am.  Dec.  279;  Ann.  Cas.  3.  Low  v.  Streeter,  66  N.  H.  36,  2a 

1914C  474;  3  British  Rul.  Cas.  533.  Atl.  247,  9  KR.A.  271. 

17.  Herman  v.  Roberts,  119  N.  T.  4.  Note:  95  A.  S.  R.  326. 

1234 


21  R.  C.  L.  PRIVATE  WAYS  §§  28,  29 

way  is  entitled  to  its  unobstructed  use  for  its  full  width  and  to  remove 
therefrom  anything  in  the  way  of  an  obstruction  which  materially  in- 
terferes with  the  use  by  him  for  the  purposes  for  which  it  was  created.* 
In  removing  such  obstructions  he  does  not  become  a  traspasser.*  The 
grantee  has  no  right  to  increase  the  burden  of  the  servient  tenement 
beyond  that  contemplated  in  the  grant.'  But  where  the  change  in  the 
condition  of  the  dominant  estate  effects  a  change  in  the  degree  of  use 
of  the  right  of  way  and  not  a  change  in  the  kind  of  use  it  seems  that 
a  right  of  way  by  prescription  is  not  affected.^ 

28.  Ways  by  Prescription  and  Necessity. — When  a  right  of  way  is 
established  by  prescription  or  inferred  from  user,  it  is  limited  to  the 
actual  user.^  A  way  of  necessity,  however,  to  and  from  a  highway, 
across  land,  for  a  certain  purpose,  is  not  limited  to  the  necessity  as  it 
existed  at  the  time  of  the  purchase,  but  may  be  used  for  purposes  made 
necessary  by  the  subsequent  change  of  conditions. ^^  The  enjoyment 
of  such  a  way  is  ordinarily  limited  only  by  the  necessity  for  its  use  in 
connection  with  all  lawful  uses  of  the  land  to  which  it  is  appurtenant.^* 
But  some  cases  have  held  that  a  right  of  way  by  necessity  is  only  for 
the  purpose  of  the  enjoyment  of  the  land  in  its  then  state,*^  and  that 
a  change  in  the  condition  of  the  dominant  estate  will  not  warrant  a 
change  in  the  use.*'  The  rule  is  stated  boldly  in  some  instances 
that  a  way  by  necessity  is  limited  to  the  necessity  which  created  it.*^ 

29.  Ways  without  Restrictive  Words. — ^The  owner  of  a  private  right 
of  way  not  specifically  defined  as  to  its  extent  or  use  is  entitled  as 
against  one  holding  under  the  grantor,  or  a  common  source  of  title,  to 
such  a  right  of  way  as  is  reasonably  necessary  and  convenient  for  the 
purposes  for  which  it  was  originally  created,  and  no  more.*'    And 

6.  Herman  v.  Roberts,  119  N.  Y.  46  L.  J.  Ch.  353,  35  L.  T,  N.  S.  679, 
37,  23  N.  E.  442,  16  A.  S.  R.  800,  7  24  W.  R.  466,  10  Eng.  Rul,  Cas.  164 
L.R.A.  226.  and  note. 

Note :  95  A.  S.  R.  327.  Note :  Ann.  Cas.  1914C  476. 

6.  Note :  95  A.  S.  R.  327.  13.  Parks  v.  Bishop,  120  Mass.  340, 

7.  McBryde  v.  Sayer,  86  Ala.  458,  21  Am.  Rep.  519;  Harvey  v.  Crane,  85 
6  So.  791,  3  L.R.A.  861;  Emaus  v.  Mich.  316,  48  N.  W.  582,  12  L.R.A. 
Tumbull,  2  Johns.  (N.  Y.)  313,  3  601;  Sims  v.  Davis,  Cheves  L.  (S. 
Am.  Dec.  427;  Reise  v.  Enos,  76  Wis.  C.)  1,  34  Am.  Dec.  581;  Wimbedon, 
634,  45  N.  W.  414,  8  L.R.A.  617.  etc..  Conservators  v.  Dixon,  1  Ch.  D. 

Note:  95  A.  S.  R.  319.  362,  45  L.  J.  Ch.  353,  35  L.  T.  N.  S. 

8.  Note:  Ann.  Cas.  1914C  477.         679,  24  W.  R.  466,  10  Eng.  Rul.  Caa. 

9.  Crotty  v.  New  River,  etc.,  Consol.  164  and  note. 

Coal  Co.,  72  W.  Va.  68,  78  S.  E.  233,  Notes:  88  Am.  Dec.  279;  95  A.  S.  R, 
46  L.R.A.(N.S.)  156.  326;  Ann.  Cas.  1914C  476. 

Notes :  85  Am.  Dec.  677 ;  17  L.R. A.  14.  McTavish  v.  Carroll,  7  Md.  352, 
(N.S.)  1021.  61  Am.  Dec.  353. 

10.  Note:  96  A.  S.  R.  326.  15.  McTavish  v.  CarroU,  7  Md.  352, 

11.  Note:  Ann.  Cas.  1914C  477.         61  Am.  Dec.  353;  Baker  v.  Frick,  45 

12.  Parks  v.  Bishop,  120  Mass.  340,  Md.  337,  24  Am.  Rep.  506 ;  Van  OXin- 
21  Am.  Rep.  519;  Wimbedon,  etc.,  da  v.  Lothrop,  21  Pick.  (Mass.)  292, 
Conservators  v.  Dixon,  1  Ch.  D.  362,  32  Am.  Dec.  261;  Bakeman  v.  Galbot, 
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what  is  reasonably  necessary  and  convenient  is  regulated  by  the  nature 
of  the  case  and  the  circumstances  of  the  time  and  place  *®  and  is  a 
question  of  fact  for  the  jury.^'  A  grant  of  "a  way"  over  one's  prem- 
ises will  be  understood  to  be  a  general  way  for  all  purposes;  *®  and  if 
the  grant  is  without  reserve  or  limit  as  to  the  use  of  the  way,  it  may  be 
used  for  any  purpose  to  which  the  land  accommodated  may  naturally 
and  reasonably  be  devoted/*  and  it  is  not  restricted  to  one  purpose, 
because  the  owner  thereof  has  had  occasion,  for  a  long  time,  to  use  it 
for  that  purpose  only.^^  Under  this  rule  it  has  been  held  that  a  fire 
escape  may  be  constructed  over  a  city  lane  or  alley  by  the  owner  of  a 
right  of  way  therein.* 

30.  Use  for  Other  than  Purpose  Granted. — A  right  of  way  over  the 
land  of  another  to  a  particular  piece  of  land  cannot  be  enlarged  and 
extended  to  other  adjoining  parcels  of  land.  In  other  words,  a  grant 
or  reservation  of  a  right  to  pass  on  a  private  way  to  one  lot  of  land  does 
not  confer  the  right  to  pass  further  on  the  same  way  to  another  lot,* 
nor  can  a  right  of  way  appurtenant  to  a  particular  lot  be  used  as  a  mode 
of  access  to  another  lot  to  which  it  is  not  appurtenant,  even  though 
there  is  no  additional  use  or  burden  as  the  result.'  So,  if  a  landowner 
conveys  in  one  deed  a  part  thereof,  and  a  right  of  way  over  tiie  other 
part  obviously  useful  and  necessary  to  the  beneficial  enjoyment  of  the 
land  granted,  the  grantee  takes  such  right  of  way  as  appurtenant  to  the 
land  granted  only,*  and  it  seems  that  a  general  grant  of  a  right  of  way 
confers  a  right  of  way  to  and  from  those  lands  only  which  the  grantee 

31  N.  Y.  366,  88  Am.  Dec.  275  and  Notes:  88  Am.  Dec.  279;  100  Am. 

note;    Atkins    v.    Bordman,    2    Mete.  Dec.  115;  95  A.  S.  R.  326. 

(Mass.)  457,  37  Am.  Dec.  100;  Her-  20.  White  v.   Grand   Hotel    [1913] 

man  v.  Roberts,  119  N.  Y.  37,  23  N,  1  Ch.   (Eng.)   113,  Ann.  Cas.  1914C 

E.  442,  16  A.  S.  R.  800,  7  L.R.A.  226;  472  and  note. 

Whaley  v.  Jarrett,  69  Wis.  613,  34  N.  Notes :  88  Am.  Dec.  279 ;  95  A.  S. 

W.  727,  2  A.  S.  R.  764.  R.  325. 

Note:  95  A.  S.  R.  319.  1.  Meighen  v.  Pacaud,  40  Can.  Sup. 

16.  Baker  v.  Frick,  45  Md.  337,  24  Ct.  188,  3  British  Rul.  Cas.  529. 
Am.  Rep.  506;  Van  O'linda  v.  Loth-  2.  Kirkham    v.    Sharp,    1    Whart 
rop,  21  Pick.    (Mass.)    292,  32   Am.  (Pa.)  323,  29  Am.  Dec.  57;  Schmoele 
Dec.    261;    Bumham   v.    Nevins,    144  v.  Betz,  212  Pa.  St.  32,  61  Atl.  525, 
Mass.  88,  10  N.  E.  494,  59  Am.  Rep.  108  A.  S.  R.  845. 

61;  Bakeman  v.  Talbot,  31  N.  Y.  366,  ^  ^Jf^J^^'J^  .4°?-  ^^-280;  95  A.  S. 
88  Am.  Dec.  275.  «•  327;  3  Bntish  Rul.  Cas  540. 

17.  Harvey  v.  Crane,  85  Mich.  316,  .A^p^^i^g  Yri  P^5v  f  V  9^  ^in-' 

48  N.  W.  582,  12  L.R.A.  601;  French   H.tnfu  I    R.f^  ^19  p1    t^  ^o    fii' 

nr      i.-     o/i  XT  TT   ^/lA  CT  A       T^k        ociimoele  V.  Jbsetz,  212  Pa.  St.  32,  61 

V  Marstm,  24  N.  H.  440,  57  Am.  Dec.   ^^j   ggS,  108  A.  S.  R.  845;  Rcise  v. 

tr  .     oo  A    o   «  o«A  Enos,  76  Wis.  634,  45  N.  W.  414,  8 

Note :  88  A.  S.  R.  280.  L.R.A.  617. 

18.  Note:  100  Am.  Dec.  115.  Notes:  88  Am.  Dec.  280;  95  A.  S. 

19.  Meigrhen    v.    Pacaud,    40    Can.  R.  327. 

Sup.  Ct.  188,  3  British  Rul.  Cas.  529;      '4.  Schmoele  v.  Betz,  212  Pa.  St.  32, 
Whits  V.  Grand  Hotel   [1913]   1  Ch.   61  Atl.  525,  108  A.  S.  R.  845. 
113,  Ann.  Cas.  1914C  472  and  note.  Note :  95  A.  S.  R.  327. 
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owns  at  the  date  of  the  deed.^    But  it  confers  a  right  of  way  to  all  such 
lands,  and  cannot  be  limited  to  the  parcels  which  it  connects.* 

31.  Title  to  Fee  of  Soil, — ^The  creation  of  a  private  way  does  not 
take  from  the  owner  of  the  land  over  which  it  passes  any  portion  of  the 
fee  of  the  soil.'  Such  a  way,  no  matter  how  acquired,  carries  with  it 
by  implication  only  such  incidents  as  are  necessary  to  its  reasonable 
enjoyment*  The  owner  of  the  land  has  the  right  to  use  the  way  for 
any  purpose  whatever,  provided  he  does  not  interfere  with  the  right  of 
passage  resting  in  the  owner  of  the  easements®    Hence,  the  grant  of  a 

5.  Note:  95  A.  S.  R.  328.  218,  33  So.  948,  100  A.  S.  R.  632; 

6.  Bailey  v.  Agawam  Nat.  Bank,  Grafton  v.  Moir,  130  N.  Y.  465,  29  N. 
190  Mass.  20,  76  N.  E.  449,  112  A.  S.  E.  974,  27  A.  S.  R.  533 ;  Harttnan  v. 
R.  296,  3  L.R.A.(N.S,)  98.  Fick,  167  Pa.  St.  18,  31  Atl  342,  46  A. 

7.  Seery  v.  Waterbnry,  82  Conn.  S.  R.  658;  Flaherty  v.  Fleming,  58  W. 
567,  74  Atl.  908,  18  Ann.  Cas.  73,  25  Va.  669,  52  S.  E.  857,  3  L.R.A.(N.S.) 
L.R.A.(N.S.)-  681;  Wild  v.  Deig,  43  461;  Sizer  v.  Quinlan,  82  Wis.  390,  52 
Ind.  455,  13  Am.  Rep.  399 ;  Warren  N.  W.  590,  33  A.  S.  R.  55,  16  L.R.A. 
V.  Blake,  54  Me.  276,  89  Am.  Dec.  748;  512. 

Codman  v.  Evans,  5  Allen  (Mass.)  Note:  95  A.  S.  R.  318. 
308,  81  Am.  Dec.  748;  Lott  v.  Payne,  9.  Bitello  v.  Lipson,  80  Conn.  497, 
82  Miss.  218,  33  So.  948,  100  A.  S.  R.  69  Atl.  21, 125  A.  S.  R.  126, 16  L.R.A. 
632;  Snyder  v.  Warford,  11  Mo.  513,  (N.S.)  193  and  note;  Maxwell  v.  Mc- 
49  Am.  Dec.  94;  Chollar-Potosi  Min.  Atee,  9  B.  Mon.  (Ky.)  20,  48  Am. 
Co.  V.  Kennedy,  3  Nev.  361,  93  Am.  Dec.  409;  Warren  v.  Blake,  54  Me. 
Dec.  409,  overruled  on  another  point  276,  89  Am.  Dec.  748 ;  McTdvish  v. 
by  Robinson  v.  Imperial  Silver  Min.  Carroll,  7  Md.  352,  61  Am.  Dec.  353; 
Co.,  5  Nev.  44;  Low  v.  Streeter,  66  N.  Atkins  v.  Bordman,  2  Mete.  (Mass.) 
H.  36,  20  Atl.  247,  9  L.R.A,  271;  457,  37  Am.  Dec.  100;  VanO'Linda  v. 
Emans  v.  Turnbull,  2  Johns.  (N.  Y.)  Lothrop,  21  Pick.  (Mass.)  292,  32  Am. 
313,  3  Am.  Dec.  427;  Livingston  v.  Dec.  261;  Welch  v.  Wilcox,  101  Mass. 
New  York,  8  Wend.  (N.  Y.)  85,  22  162,  100  Am.  Dec.  113  and  note; 
Am.  Dec.  622 ;  Graf  ion  v.  Moir,  130  N.  Bumham  v.  Nevins,  144  Mass.  88,  10 
Y.  465,  29  N.  E.  974,  27  A.  S.  R.  533;  N.  E.  494,  59  Am.  Rep.  61;  Harvey  v. 
Gibbons  v.  Ebding,  70  Ohio  St.  298,  Crane,  85  Mich.  316,  48  N.  W.  582,  12 
71  N.  E.  720,  101  A.  S.  R.  900;  Kister  L.R.A.  601  and  note;  Moore  v.  White, 
V.  Reeser,  98  Pa.  St.  1,  43  Am.  Rep.  159  Mich.  460,  124  N.  W.  62,  134  A. 
608;  Hartman  v.  Fick,  167  Pa.  St.  18,  S.  R.  735;  Lott  v.  Payne,  82  Miss. 
31  Atl.  342,  46  A.  S.  R.  658;  Brown  v.  218,  33  So.  948,  100  A.  S.  R.  632; 
Oregon  Short  Line  R.  Co.,  36  Utah  Chollar-Potosi  Min.  Co.  ▼.  Kennedy, 
257,  102  Pac.  740,  24  L.R.A.(N.S.)  3  Nev.  361,  93  Am.  Dec.  409,  over- 
86;  Home  v.  Richards,  4  Call  (Va.)  ruled  on  another  point  by  Robinson  v. 
441,  2  Am.  Dec.  574.  Imperial  Silver  Min.  Co.,  5  Nev.  44; 

8.  Bitello  V.  Lipson,  80  Conn.  497,  Low  v.  Streeter,  66  N.  H.  36,  20  Atl. 
69  Atl.  21, 125  A.  S.  R.  126, 16  L.R.A.  247,  9  L.R.A.  271;  Emans  ▼.  Tum- 
(N.S.)  193  and  note;  Maxwell  v.  Mc-  bull,  2  Johns.  (N.  Y.)  313,  3  Am.  Dec. 
Atee,  9  B.  Mon.  (Ky.)  20,  48  Am.  427;  Herman  v.  Roberts,  119  N.  Y. 
Dec.  409 ;  McTavish  v.  Carroll,  7  Md.  37,  23  N.  E.  442,  16  A.  S.  R.  800,  7 
352,  61  Am.  Dec.  353;  Baker  v.  Frick,  L.R.A.  226;  Grafton  v.  Moir,  130  N. 
45  Md.  337,  24  Am.  Rep.  506;  Burn-  Y.  465,  29  N.  E.  974,  27  A.  S.  R.  533; 
ham  v.  Nevins,  144  ^lass.  88,  10  N.  E.  Hollins  v.  Demorest,  129  N.  Y.  676,  29 
494,  59  Am.  Rep.  61;  Harvey  v.  N.  E.  1093,  15  L.R.A.  487  and  note; 
Crane,  85  Mich.  316,  48  N.  W.  582,  12  Gibbons  v.  Ebding,  70  Ohio  St.  298, 71 
L.R.A.  601;  Lott  v.  Payne,  82  Miss.    N.  E.  20,  101  A.  S.  R.  900;  Kirkham 
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right  of  way,  which  is  not  exclusive  in  its  terms,  and  which  can  be 
reasonably  enjoyed  without  being  exclusive,  leaves  in  the  grantor  and 
his  assigns  the  right  of  user  in  common  with  the  grantee.^^  The 
owner  of  the  servient  tenement  may  even  sow  crops  on  the  right  of  way 
if  such  action  does  not  interfere  with  the  rights  of  the  owner  of  the 
dominant  tenement.*^  It  is  difficult,  if  not  impossible,  to  lay  down  a 
clear  and  definite  rule  whereby  always  to  determine  what  may  be  con- 
sidered a  proper  and  reasonable  use,**  but  such  question  must,  of  ne- 
cessity,  usually  be  left  to  the  determination  of  a  jury  or  the  trial  court 
as  one  of  fact.*'  The  general  rules  of  law  w^hich  govern  the  rights 
and  obligations  of  parties  to  a  private  way  apply  as  well  to  subsur- 
face rights  of  way  as  to  those  on  the  surface.** 

32.  Conveyance  Bounded  by  Way. — An  interesting  question  arises 
as  to  the  ownership  of  the  bed  of  a  private  way  in  the  case  of  convey- 
ances describing  land  granted  as  bounded  by  the  way.  The  prevailing 
opinion  is  that  such  a  conveyance  passes  title  to  the  middle  of  the  way, 
just  as  in  the  case  of  a  public  road,**  in  accordance  with  the  presumed 
intention  of  the  parties.**  But  of  course  this  rule  does  not  hold  good 
where  a  contrary  presumption  is  to  be  drawn  from  the  deed  of  grant,*^ 
as  for  instance  where  the  land  is  conveyed  by  metes  and  bounds  and 
the  way  as  such  is  not  made  a  boundary,**  or  if  the  boundary  is  the 
"side"  of  the  way.**  On  the  other  hand  it  has  been  held  that  a  grant 
bounded  by  a  private  way  extends  only  to  the  side  of  the  way.*^ 

33.  Building  over  Way. — Subject  to  the  easement,  the  owner  of  the 
fee  controls  the  locus  in  quo  indefinitely  upward  from  the  surface  and 

V.  Sharp,  1  Whart.  (Pa.)  323,  29  Am.  12.  Herman  v.  Roberts,  119  N.  Y. 

Dec.  67;  Ellis  v.  American  Academy  37,  23  N.  E.  442,  16  A.  S.  E.  800,  7 

of  Music,  120  Pa.  St.  608, 15  Atl.  494,  L.R.A.  226. 

6  A.  S.  R.  739;  Hartman  v.  Fick,  167  13.  Herman  v.  Roberts,  119  N.  Y. 

Pa.  St.  18,  31  Atl.  342,  46  A.  S.  R.  37,  23  N.  E.  442,  16  A.  S.  R.  800,  7 

658;  Flaherty  v.  Fleming,  58  W.  Va.  L.R.A.  226. 

069,   52   S.   E.   857,   3   L.R.A.(N.S.)  14.  Notes:   100   Am.  Dec.   116;   95 

461;  Sizerv.  Quinlan,  82  Wis.  390,  52  A.  S.  R.  319. 

N.  W.  590,  33  A.  S.  R.  55,  16  L.R.A.  15.  See  Boukdariks,  vol.  4,  pp.  7&- 

612.  81. 

Notes:  88  Am.  Dec.  280;  95  A.  S.  16.  Note:   18  Ann.   Cas.  75. 

R.  318.  17.  MeKenzie  v.  Gleason,  184  Mass. 

10.  Bellevue  v.  Daly,'  14  Idaho  545,  452,  69  N.  E.  1076,  100  A.  S.  R.  566. 
94  Pac.  1036,  14  Ann.  Cas.  1136,  125  Note:  18  Ann.  Cas.  76. 

A.   S.  R.  179;   Moore  v.  White,  159  l^-  Brown  v.  Oregon  Short  line  R. 

Mich.  460,  124  N.  W.  62,  134  A.  S.  R.  ^^^  ^6  Utah  257,  102  Pac.  740,  24 

735;  Barnwell  v.  Magrath,  1  McMul.  L.R.A.(N.S.)  86. 

L.  (S.  C.)  174,  36  Am.  Dec.  254.  1^-  McKenzie  v.  Gleason,  184  Mass. 

Note:  95  A.  S.  R.  318.  ^1},%  ^'  ^'  ^^^^,^^^  ^'  %^'^^^^' 

20.  Seery  v.  Waterbury,  82  Conn. 

11.  McTavish  v.  Carroll,  7  Md.  352,  557,  74  Atl.  908,  18  Ann.  Cas.  73  and 
61  Am.  Dec.  353.  note,  25  L,R.A.(N.S.)  681  and  note. 

Note:  95  A.  S.  R.  319.  Note:  24  L.R.A.(N.S.)  539. 
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downwaxd  ad  infernos,*  and  may  build  over  a  private  way  on  his  land, 
provided  he  does  not  thereby  interfere  with  a  reasonable  use  of  it  by  the 
owner  of  the  easement,*  for  the  grant  of  an  easement  of  a  way  does  not 
include  an  easement  of  light  and  air.'  But  an  action  may  be  main- 
tained for  any  building  over  or  obstruction  of  the  right  of  way  which 
renders  it  inconvenient,  less  useful  and  makes  its  use  impracticable  to 
an  appreciable  extent*  The  cases  in  which  it  is  held  that  the  owner 
of  the  fee  cannot  build  over  the  right  of  way  turn  generally  on  one  of 
two  points,  either  that  the  building  would  interfere  with  the  use  of  the 
way,*  or  that  the  grant  itself  includes  more  than  a  mere  right  of  way.* 
So  where  by  the  grant  a  way  is  to  be  left  "open,"  it  has  been  held  that 
it  must  be  open  not  only  at  the  ends,  but  to  the  sky  as  well.' 

34.  Duties  of  Owner  of  Fee. — The  owner  of  the  fee  owes  a  duty  to 
take  such  care  of  his  adjoining  land  as  not  to  injure  the  way  or  render 
it  dangerous,  as  for  instance  by  draining  thereon  an  unnecessary 
amount  of  water ;  and  if  one  using  the  way  is  injured  as  a  result  of  the 
failure  of  the  owner  of  the  fee  to  exercise  due  care  in  this. regard  he 
may  hold  the  owner  liable  in  damages.®  This  is  in  accordance  with 
the  well  established  rule  that  it  is  the  duty  of  a  landowner  not  to  use 
his  own  premises  in  such  a  way,  or  allow  them  to  fall  into  such  a  con- 
dition, as  to  render  neighboring  property  unsafe.  And  this  rule  has 
even  been  extended  to  protect  intruders  or  bare  licensees.^  A  pro- 
prietor owes  no  duty  to  protect  from  other  than  wanton  injury  persons 
who  without  right  customarily  use  a  way  across  his  property.^^ 

35.  Rights  of  Public. — One  who,  for  purposes  of  his  own,  attempts 
to  make  use  of  a  private  way  and  is  injured  thereon  cannot  hold  the 
owner  liable  in  the  absence  of  anything  to  show  that  the  injury  was 
intentionally  or  wantonly  inflicted,**  for  the  general  public  has  only 

1.  Bitello  V.  Lipson,  80  Conn.  497,  Notes:  88  Am.  Dec.  280;  100  Am. 
69  Atl.  21, 125  A.  S.  R.  126, 16  L.R.A.  Dec.  119;  95  A.  S.  R.  319;  3  British 
(N.S.)  193  and  note;  Atkins  v.  Bord-   Rul.  Cas.  534. 

man,   2  Mete.    (Mass.)    457,   37  Am.  3.  Bitello  v.  Ldpson,  80  Conn.  497, 

Dec.    100;    Burnham    v.   Nevins,    144  69  Atl.  21, 125  A.  S.  R.  126,  16  L.R.A. 

Mass.  88,  10  N.  E.  494,  59  Am.  Rep.  (N.S.)  193  and  note;  Grafton  v.  Moir, 

61  and  note;  Flaherty  v.  Fleming,  58  130  N.  Y.  465,  29  N.  E.  974,  27  A.  S. 

W.  Va.  669,  52  S.  E.  857,  3  L.R.A.  R.  533. 

(N.S.)  461.  4.  Note:  95  A.  S.  R.  319. 

2.  BiteUo  V.  Lipson,  80  Conn.  497,  5.  Note:  16  L.R.A.(N.S.)   194. 

69  Atl.  21,  125  A.  S.  R.  126,  16  L.R.A.       6.  Note:    16   L.R.A.(N.S.)    194;    3 
(N.S.)  193  and  note;  Atkins  v.  Bord-  British  Rul.  Cas.  534. 
man,   2  Mete.    (Mass.)    457,   37   Am.       7.  Note:  3  British  Rul.  Cas.  535. 
Dec.   100 ;    Burnham   v.   Nevins,   144       8.  Cavanagh  v.  Block,  192  Mass.  63, 
Mass.  88,  10  N.  E.  494,  59  Am.  Rep.   77  N.  E.  1027,  116  A.  S.  R.  220,  6 
61  and  note;   Baker  v.  WiUard,  171  L.R.A.(N.S.)  310. 
Mass.  220,  50  N.  E.  620,  40  L.R.A,       9.  Note:  6  L.R.A.(N.S.)  310.    As  to 
754:  Grafton  v.  Moir,  130  N.  Y.  465,  the  rule  stated  in  the  text,  see  general- 
29  N.  E.  974,  27  A.  S.  R.  533;  HoUins  ly,  Negligence,  vol.  20,  pp.  57-61. 
V.  Demorest,  129  N.  Y.  676,  29  N.  E.       10.  Note:  26  L.R.A.  688. 
1093,  15  L.R.A.  487  and  note.  11.  Gaines  v.  Lunsford,  120  Ga.  370, 
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the  rights  of  licensees  on  a  private  way.^*  '  But  where,  without  objec- 
tion, the  owner  of  a  private  way  has  permitted  the  public  to  use  it,  he 
owes  to  the  public  more  than  the  duty  to  mere  licensees,  and  may  be 
liable  to  one  injured  on  the  way  as  a  result  of  want  of  reasonable  care.^' 
The  mere  fact  that  the  way  has  been  extensively  used  by  the  public  ia 
not  the  test,  however,  for  the  owner  may  save  himself  from  the  neces- 
sity of  the  higher  degree  of  care  by  warning  the  public  by  signs  or 
otherwise  that  the  way  is  a  private  one.^*  But  ordinarily  the  owner  of 
a  way  need  not  warn  the  public  that  it  is  private,^*  nor  does  the  fact 
that  the  way  is  paved  and  connects  with  a  pubUc  highway  constitute 
an  invitation  to  the  public  to  use  it.^*  A  private  way  is  just  as  much 
open  for  use  by  those  who  have  occasion  to  use  it  as  is  a  public  way.^' 
And  consequently  the  owner  of  a  way  is  liable  for  injuries  due  to  his 
negligence  suffered  by  one  properly  using  the  way.**  Where  a  way  is 
laid  out  and  used  as  a  private  way,  the  mere  fact  that  the  public  also 
makes  use  of  it  without  objection  from  the  owner  will  not  make  it  a 
public  way.**    Such  use  is  presumed  to  be  permissive  only.** 

36.  Public  Control. — Public  authorities  unquestionably  have  a 
right  to  regulate  in  regard  to  private  ways  in  the  public  interest  but 
such  regulation  to  be  upheld  must  be  reasonable.*  The  easement  can- 
not be  arbitrarily  restricted,  so  that  practically  it  is  destroyed,  in  the 
interest  of  the  public,  without  providing  indemnity ;  and  so  while  nui- 
sances on  private  ways  may  be  abated  in  the  interest  of  public  health, 
or  ordered  abated,  a  board  of  health  cannot  unreasonably  regulate  the 
method  of  their  abatement  or  lay  down  arbitrary  rules  as  to  the  care 
and  improvements  to  be  devoted  to  them.*  Regulations  more  stringent 

47  S.  E.  967, 102  A.  S.  R.  109 ;  Stevens  17.  Stickley  v.  Sodus  Tp.,  131  Mich. 

V.  Nichols,  165  Mass.  472,  29  N.  E.  510,  91  N.  W.  745,  59  L.R.A.  287. 

1150,  15  L.R.A.  469 ;  Bowler  v.  Pacific  18.  Notes :  16  L.R. A.  460 ;  26  L.R. A. 

MiUs,  200  Mass.  364,  86  N.  E.  767, 128  693. 

A.   S.  R.  412,  21  L.R.A.(N.S.)    976  19.  Stickley  v.  Sodus  Tp.,  131  Mich, 

and  note.  510,  91  N.  W.  745,  59  L.R.A.  287; 

12.  Stevens   v.   Nichols,   155   Mass.  Palmer  v.  Palmer,  150  N.  Y.  139,  44 
472,  29  N.  E.  1150,  15  L.R.A.  459;  N.  E.  966,  55  A.  S.  R.  653;  Lewis 
Weldon  v.  Prescott.  187  Mass.  415,  73  v.  Portland,  25  Ore.  133,  35  Pac.  256, 
N.  E.  536,  105  A.  S.  R.  413 ;  Bowler  v.  42  A.  S.  R.  772,  22  L.R.A.  736. 
Pacific  Mills,  200  Mass.  364,  86  N.  E.  Note:  26  L.R.A.  693. 

767,  128  A.  S.  R.  432,  21  L.R.A.(N.S.)       20.  Weldon  v.  Prescott,  187  Mass. 
976  and  note.  415,  73  N.  E.  536,  105  A.  S.  R.  413. 

13.  Notes:  15  L.R.A.  459;  21  L.R. A.       Note:  26  L.R.A.  693. 

(N.S.)  977.  1.  Wilson    v.    Alhambra,    158    Cal. 

14.  Bowler  v.  Pacific  Mills,  200  430,  111  Pac.  254,  Ann.  Cas.  1912A 
Mass.  364,  86  N.  E.  767,  128  A.  S.  R.  614  and  note;  Durgin  v.  Minot,  203 
432,  21  L.R.A.(N.S.)  976  and  note.  Mass.  26,  89  N.  E.  144,  133  A.  S.  R. 

15.  Stevens  v.    Nichols,   155   Mass.  276,  24  L.R.A.(N.S.)  241  and  note. 
472,  29  N.  E.  1150,  15  L.R.A.  459.  2.  Durgin  v.  Minot,  203  Mass.  26, 

16.  Stevens  v.  Nichols,  155  I^Iass.  89  N.  E.  144,  133  A.  S.  R.  276,  24 
472,  29  N.  E   1150,  15  L.R.A.  459.  L.R.A. (N.S.)  241  and  note. 
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for  private  than  for  public  roads  have  been  held  unreasonable  and 
therefore  invalid.'  Statutes  have  been  pa^ised  providing  for  the  core  of 
private  ways  out  of  public  funds.*  Such  statutes  conflict,  however,  with 
constitutional  provisions  against  expending  money  for  other  than 
municipal  purposes.^  There  can  be  no  indictment  for  a  public  nui- 
sance for  obstructing  a  private  way.* 

IV.  Physical  Control 

37.  Location  of  Way. — ^If  one  has  a  right  to  an  easement  in  the 
lands  of  another,  for  a  private  way,  and  such  way  is  to  be  located  for 
the  first  time,  no  prior  use  thereof  having  been  made,  the  owner  of  the 
land  over  which  it  is  to  pass  has  the  right  to  choose  it,  provided  he  does 
so  in  a  reasonable  manner ; '  but  if  he  fails  to  do  so,  the  person  entitled 
to  the  way  may  select  a  suitable  route  for  it,  having  due  regard  to  the 
convenience  of  the  landowner.*  The  route  should  be  determined  not 
by  the  sole  interest  of  either  the  wayowner  or  the  landowner,  but  by  the 
reasonable  convenience  of  both.*  If  the  parties  cannot  agree,  equity 
may  step  in  and  fix  the  route. ^®  And  when  once  selected,  it  cannot  be 
changed  by  either  party  without  the  consent  of  the  other.^^  The  own- 
ers of  the  two  estates  may  agree  by  parol  as  to  location  of  the  way  and 
such  agreement  is  binding.**  If  a  right  of  way  is  decreed  over  the 
lands  of  another,  it  is  not  necessary  for  the  parties  expressly  to  desig- 

3.  Wilson  V.  Alhambra,  158  Cal.  v.  Harlow,  53  Mich.  507, 19  N.  W.  267, 
430,  111  Pac.  264,  Ann.  Cas.  1912A  61  Am.  Rep.  164;  Moore  v.  White, 
614.  159  Mich.  460,  124  N.  W.  62,  134  A. 

4.  Smith  V.  Smythe,  197  N.  Y.  457,  S.  R.  735;  Callan  v.  Hause,  91  Minn. 
90  N.  E.  1121,  35  L.R.A.(N.S.)  524.     270,  97  N.  W.  973,  1  Ann.  Cas.  680 

5.  Smith  V.  Smvthe,  197  N.  Y.  457,  an^  note;  Palmer  v.  Palmer,  150  N.  Y. 
90  N.  E.  1121,  3i5  L.R.A.(N.S.)  524  139,  44  N.  E.  966,  66  A.  S.  R.  653; 
and  note.  McMillan  v.  McKee,  129  Tenn.  39,  164 

6.  People  V.  Jackson,  7  Mich.  432,   S.  W.  1197,  Ann.  Cas.  1916A  145. 

74  Am.  Dec.  729;  State  v.  Randall,  1       Notes:  85  Am.  Dec.  678;  95  A.  S.  R. 
Strob.  L.  (S.  C.)  110,  47  Am.  Dec.  548.   322. 

7.  Ritchey  v.  Welsh,  149  Ind.  214,  9.  McMillan  v.  McKee,  129  Tenn. 
48  N.  E.  1031,  40  L.R.A.  105 ;  Powers  39,  164  S.  W.  1197,  Ann.  Cas.  1916A 
V.  Harlow,  53  Mich.  507, 19  N.  W.  257,  145 ;  Kinney  v.  Hooker,  65  Vt.  333, 
51  Am.  Rep.  154;  Moore  v.  White,  159-  26  Atl.  690,  36  A.  S.  R.  864. 

Mich.  460,  124  N.  W.  62,  134  A.  S.  R.  Note :  1  Ann.  Cas.  682. 

735;  Callan  v.  Hause,  91  Minn.  270,  10.  lide  v.  Hadley,  36  Ala.  627,  76 

97  N.  W.  973,  1  Ann.  Cas.  680  and  Am.  Dec.   338;  McMillan  v.  McKee, 

note;   Palmer  v.  Palmer,  150  N.  Y.  129  Tenn.  39,  164  S.  W.  1197,  Ann. 

139,  44  N.  E.  966,  55  A.  S.  R.  653;  Cas.  1916 A  145  and  note;  Crosier  v. 

McMillan  v.  McKee,  129  Tenn.  39,  164  Brown,  66  W.  Va.  273,  66  S.  E.  326. 

S.  W.  1197,  Ann.  Cas.  1916 A  145.  25  L.R.A.(N.S.)  174. 

Notes:  85  Am.  Dee.  678;  95  A.  S.  R.  11.  See    the    next   following   para- 

322.  graph. 

8.  Ritchey  v.  Welsh,  149  Ind.  214,  12.  Kinney  v.  Hooker,  66  Vt.  333, 
48  N.  E.  1031,  40  L.R.A.  105;  Powers  26  Atl.  690,  36  A.  S.  R.  864. 
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nate  its  location,  but  it  is  sufficient  if  a  right  of  way  is  used  and  ao- 
quiesced  in.*'  The  use  fixes  the  location.** 

38.  Change  of  Location. — ^When  a  private  right  of  way  has  been 
once  selected  and  located,  its  location  cannot  be  changed  by  either 
party;  neither  the  owner  of  the  land  nor  the  owner  of  the  easement, 
without  the  consent  of  the  other  party.**  But  of  course  the  location  of 
a  right  of  way  may  be  changed  if  the  right  to  make  such  change  is  re- 
served in  the  deed  creating  it,  and  the  new  location  is  convenient  to 
the  one  having  the  right  to  use  it.**  Although  neither  the  grantor  nor 
the  grantee  has  any  right  by  himself  to  change  the  location  of  a  private 
way  once  established,  yet  the  location  of  such  way  may  be  changed 
with  the  consent  of  both  parties,*'  and  if,  after  such  change,  the  grantee 
has  used  the  new  road  for  a  length  of  time,  his  acquiescence  in  the 
change  will  estop  him  from  again  claiming  the  old  right  of  way,  and 
such  will  constitute  a  dedication  of  the  new  way.*^  In  such  case  the 
owner  of  the  easement  has  no  greater  rights  in  the  new  way  than  he 
had  in  the  old  one.*®  A  right  of  way  by  prescription  is  no  more  sub- 
ject to  change  than  a  right  of  way  by  grant.*® 

39.  Deviation. — While  the  owner  of  a  right  of  way  may  do  what- 
ever is  reasonably  necessary  to  make  it  suitable  and  convenient  for  his 
use,  he  is  not  entitled  to  deviate  therefrom,*  or  to  use  another  way 
merely  because  owing  to  some  fact  beyond  the  control  of  himself  or  of 
the  owner  of  the  fee,  the  way  has  become  inconvenient  or  useless,*  and 
this  is  doubly  true  where  the  way  has  become  impassable  through, 
neglect  of  the  owner  to  repair.*  But,  if  a  private  way  is  unlawfully 
obstructed  by  the  owner  of  the  adjoining  land,  the  general  rule  is  that 
a  person  entitled  to  use  such  way  may  pass  over  the  adjoining  land,  so 
far  as  is  necessary  to  avoid  the  obstructions,  taking  care  to  do  no  un- 
necessary damage,^  though  it  has  also  been  held  that  in  such  an  event 

IS.  Note:  95  A.  S.  R.  323.  19.  Note:  96  A.  S.  R.  324. 

14.  Dudgeon  v.  Bronson,  159  Ind.  20.  Nichols  v.  Peck,  70  Conn.  439, 
562,  64  N.  E.  910,  65  N.  E.  762,  95  39  Atl.  803,  66  A.  S.  R.  122,  40  L,R.A. 
A.  S.  R.  315  and  note.  81. 

15.  Ritchey  v.  Welsh,  149  Ind.  214,  i.  French  v.  Marstin,  24  N.  H.  440, 
48  N.  E.  1031,  40  L.R.A.  105;  Dud-  57  ^m.  Dec.  294. 

l?''mn-?/T^'^^4^n?'^;^c^'o^^?^  Notes:  85  Am.  Dec.  679;   88  Am. 
E.  910   65  N.  E.  752,  95  A.  S   R   315j)^,    280;  100  Am.  Dec.  118;  95  A. 

and  note;  Powers  v.  Harlow,  53  Mich.  «    t»    Qr»i.  on  t  t>  a  /vra  \   Vko 

507   19  N   W   257  51  Am   Rep   154-  '         l-i.iC.A.(JS.b.)   15d. 

Palmer  v' Palmer' 150  N  'y   139    44  ^'  ^^^^s:  85  Am.  Dec.  679;  88  Am. 

N.  E.  966,  55  A.' S.  R.  653;  Crosier  ^^^'  ^^^»  ^^^  ^™-  ^^-  ^^^'  ^^  ^'  ^• 

V.Brown,  66  W.  Va.'273,  66  S.  E.  326,  ^-^^t'  "^  L.R.A.(N.S.)  153. 

25  L.R.A.(N.S.)  174.  ^-  Notes:  85  Am.  Dec.  679;  88  Am. 

16.  Note:  95  A.  S.  R.  323.  Dec.  280. 

17.  Notes:  85  Am.  Dec.  679;  95  A.  4.  Kent  v.  Judkins,  53  Me.  160,  87 
S.  R.  324.  Am.   Dec.   544;   Famum  v.  Piatt,   8 

18.  Notes:  85  Am.  Dec.  679;  95  A.  Pick.  (Mass.)  339,  19  Am.  Dec.  330; 
S.  R.  324.  Haley  v.  Colcord,  59  N.  H.  7,  47  Abk 
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the  only  remedy  of  the  owner  of  the  right  is  to  remove  the  obstructions 
and  sue  for  damages.* 

40.  Extent  of  Way. — ^If  a  right  of  way  is  reserved,  but  not  specifi-r 
cally  defined,  the  way  need  be  only  of  such  width  as  is  reasonably  nec- 
essary and  convenient  for  the  purpose  for  which  it  was  created  and 
granted.*  In  such  case,  it  seems  that  the  landowner  is  not  obliged  to 
relinquish  any  more  land  than  is  necessary  for  the  convenient  use  of 
the  owner  of  the  dominant  estate,'  and  the  latter  has  no  right  to  insist 
that  it  shall  not  be  altered,  and  its  width  decreased,  unless  the  whole  is 
necessary  for  his  purposes,^  and  the  question  whether  there  is  interfer- 
ence with  the  necessary  and  reasonable  use  of  the  way  is  for  the  jury.* 
On  the  other  hand,  it  appears  that  under  grant  of  a  way  "as  now  laid 
out"  the  owner  of  the  land  over  which  the  way  passes  cannot  lessen  its 
width,*®  and  conversely  if  the  owner  of  the  right  has  accepted  and  used 
for  a  long  term  a  private  way  of  a  certain  width,  he  cannot  later  widen 
it,  even  though  the  way  for  the  original  width  has  become  very  incon- 
venient.** 

41.  Construction  and  Repairs. — The  grantor  of  a  private  way  is  not 
bound  by  implication  to  construct  it  or  keep  it  in  repair.**  No  duty 
is  imposed  on  the  owner  of  land  over  which  another  has  a  right  of  way 
to  do  any  positive  act ;  all  that  is  required  of  him  is  to  abstain  from 
unlawfully  interfering  with  the  easement,  and  he  is  neither  required  to 
erect  fences,  so  as  to  prevent  domestic  animals  belonging  to  the  dom- 
inant tenement,  and  passing  along  the  way,  from  trespassing  on  his 
land,**  nor  to  prepare  the  surface  of  the  way  for  safe  travel,  but  these 
duties  devolve  on  the  owner  of  the  right  of  way.**    His  is  the  duty  to 

Rep.  176;  Johnson  v.  Borson,  77  Wis.  11.  Dudgeon  v.  Bronson,  159  Ind. 

593,  46  N.  W.  815,  20  A.  S.  R.  146.  562,  64  N.  E.  910,  65  N.  E.  752,  95 

Notes:   85  Am.  Dec.  679;  88  Am.  A.  S.  R.  315. 

Dee.  280;  100  Am.  Dec.  118;  95  A.  S.  Note:   17  L.R.A.(N.S.)   1018. 

R.  324;  20  L.R.A.(N.S.)  153.  12.  Nichols  v.  Peck,  70  Conn.  439, 

5.  Note:  95  A.  S.  R.  325.  39  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A. 

6.  Frank  v.  Benesch,  74  Md.  58,  21  81 ;  Bellevue  v.  Daly,  14  Idaho  545,  94 
Atl.  550,  28  A.  S.  R.  237;  Atkins  v.  Pac.  1036,  125  A.  S.  R.  179,  14  Ann. 
Bordman,  2  Mete.  (Mass.)  457,  37  Am.  Cas.  1136  and  note,  15  L.R.A. (N.S.) 
Dec.  100.  992   and  note;   Jones  v.   Percival,   5 

Notes:  88  Am.  Dec.  280;  95  A.  S.  Pick.  (Mass.)  485,  16  Am.  Dec.  415; 

R.  322.  Harvey  v.  Crane,  85  Mich.  316,  48  N. 

7.  Grafton  v.  Moir,  130  N.  Y.  465,  W.  582,  12  L.R.A.  601;  Herman  v. 
29  N.  E.  974,  27  A.  S.  R.  533.  Roberts,  119  N.  Y.  37,  23  N.  E.  442, 

Note:  95  A.  S.  R.  322.  16  A.  S.  R.  800,  7  L.R.A.  226;  Oney 

8.  Frank  v.  Benesch,  74  Md.  58,  21  v.  West  Buena  Vista  Land  Co.,  104 
Atl.  550,  28  A.  S.  R.  237;  Grafton  v.  Va.  580,  52  S.  E.  343,  113  A.  S.  R. 
Moir,  130  N.  Y.  465,  29  N.  E.  974.  27  1066,  2  L.R.A. (N.S.)  832. 

A.  S.  R.  533.  Note:  95  A.  S.  R.  328. 

Note:  95  A.  S.  R.  322.  13.  Note:  95  A.  S.  R.  320. 

9.  Frank  v.  Benesch,  74  Md.  58,  21  14.  Moore  v.  White,  159  Mich.  460, 
Atl.  550,  28  A.  S.  R.  237.  124  N.  W.  62, 134  A.  S.  R.  735;  Atkina 

10.  Note:  95  A.  S.  R.  322.  v.  Bordman,  2  Mete.  (Mass.)  457,  37 
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prepare  the  way  for  his  own  use,  and  to  keep  it  in  repair,^*  and  he  may 
do  whatever  is  reasonably  necessary  for  that  purpose.  ^*  Hence,  he  may 
enter  on  the  land  and  construct  such  roadway  as  he  desires  and  keep  it 
in  repair.^'  He  may  depress  the  grade  of  the  way  so  as  to  make  it 
accessible  to  a  public  highway  with  which  it  connects,  the  grade  of 
which  has  been  depressed  by  the  public  authorities.^^  Any  one  of  the 
several  owners  of  such  a  right  of  way  may,  at  his  own  expense,  fit  the 
way  for  his  convenient  use,  but  not  so  as  materially  to  impede  any 
other  owner  in  his  convenient  use  of  the  way.^*  This  rule  applies  as 
well  to  the  owner  of  the  fee  in  the  land  as  to  the  owners  of  the  right  of 
way,  and  one  of  such  owners  cannot  raise  the  grade  of  the  right  of 
way  so  as  to  make  its  use  more  inconvenient  to  the  owner  of  the  land  by 
requiring  him  to  erect  steps  in  order  to  reach  the  way.*®  But  the 
owner  of  the  fee  may  improve  the  way,  provided  in  so  doing  he  in- 
trudes on  the  rights  of  no  one  having  the  right  to  use  the  way.* 

42.  Obstructions. — The  placing  of  anything  on  the  way  by  the  ser- 
vient owner  which  would  make  it  less  useful  or  less  convenient  to  the 
one  entitled  to  the  easement  than  an  open,  unobstructed  way  is  an 
obstruction,  and  a  violation  of  the  terms  of  the  grant.*  The  owner  of 
a  right  of  way  may  remove  obstructions  wrongfully  placed  therein, 

Am.  Dec.  100;  Herman  v.  Roberts,  119  119  N.  Y.  37,  23  N.  E.  442, 16  A.  S.  R. 

N.  Y.  37,  23  N.  E.  442,  16  A.  S.  R.  800,  7  L.R.A.  226. 

800,  7  L.R.A.  226.  Note :  95  A.  S.  R.  328. 

Note:  95  A.  S.  R.  320.  17.  Brown     v.     Stone,     10     Gray 

15.  Nichols  V.  Peck,  70  Conn.  439,  (Mass.)  61,  69  Am.  Dec.  303;  Herman 

39  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A.  v.  Roberts,  119  N.  Y.  37,  23  N.  E. 

81;  BeUevue  v.  Daly,  14  Idaho  545,  94  442,  16  A.  S.  R.  800,  7  L.R.A.  226. 

Pac.  1036,  125  A.  S.  R.  179,  14  Ann.  Note :  95  A.  S.  R.  328. 

Cas.  1136  and  note,  15  L.R.A.(N.S.)  18.  Nichols  v.  Peek,  70  Conn.  439, 

992;  Jones  v.  Percival,  5  Pick.  (Mass.)  39  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A. 

485,    16    Am.    Dec.    415;    Harvey    v.  81. 

Crane,  85  Mich.  316,  48  N.  W.  582,  12  19.  Note :  95  A.  S.  R.  329. 

L.R. A.  601 ;  Moore  v.  White,  159  Mich.  20.  Cunningham  v.  Fitzgerald,  138 

460,  124  N.  W.  62,  134  A.  S.  R.  735;  n.  Y.  165,  33  N.  E,  840,  20  L.R.A. 

Herman  v.  Roberts,  119  N.  Y.  37,  23  244 

S;.^-^^^'  ^^^-  K^-  ^V. H^-^J      Note:  95  A.  S.  R.  329. 

226;  Oney  v  West  Buena  Vista  Land      i.  Beecher  v.  People,  38  Mich.  289, 

?R^"loS-  i  ?'l  A  fN  S  ^830^  31  ^'"-  K«P-  316;  C^nin^ham  v.  Fitz-' 

S.  R.  1066    2  L.BJL.(N.b  )   832.  ,^    ^33  j^    ^    ^gg    33  j^    g    g,,^ 

Notes:  88  Am.  Dec.  280;  100  Am.  oQ  LRA    244 

10   -vT-'i.  1      '    -ri    1    ~rrn  n  Aon        2.  Schmidt  V.  Brown,  226  111.  590, 

39'il'SVl^^^^^^  ?V,  f^l^^\^'  A.'S.  R.  261    11 

81;  Codma;  v.  Evans,  5  Allen  (Mass.)  J^^'^Xv^    I^    S'Tf  "^4^16 

308,  81  Am.  Dec.  748;  Atkins  v.  Bord-  ^.^ts,  119  N.  Y.  37,  23  N.  E.  442,  16 

man,   2   Mete.    (Mass.)    457,  37   Am.  A.  S.  R.  800,  7  L.R.A.  226;  Cunning- 

Dec.  100;   Brown  v.   Stone,  10  Gray  i^ana  v.  Fitzgerald,  138  N.  Y.  165,  33 

(Mass.)  61,  69  Am.  Dee.  303;  Moore  N.  E.  840,  20  L.R.A.  244;  Flaherty  v. 

V.  White,  159  Mich.  460, 124  N.  W.  62,  Fleming,  58  W.  Va.  669,  52  S.  E.  857, 

134  A.  S.  R.  735;  Herman  v.  Roberts,  3  L.R.A.(N.S.)  461;  Johnson  v.  Bor- 
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whether  by  the  owner  of  the  fee,*  or  by  a  third  person.*  The  rule  is 
modified  somewhat  in  the  case  of  two  owners  of  a  right  of  way  in  com- 
mon. The  true  rule  is  that  one  of  the  owners  in  common  of  a  way,  who 
erects  an  obstruction  on  his  part,  beneficial  to  himself^  and  which  does 
not  tend  to  incommode  one  who  has  an  equal  right,  cannot  be  com- 
pelled to  remove  such  obstruction.*  The  right  to  maintain  an  obstruc- 
tion in  a  right  of  way  may  be  obtained  by  prescription.*  An  obstruc- 
tion of  a  private  way  is  a  private,  not  a  public  wrong.' 

43.  Gates  and  Fences. — ^Whether  a  grantee  of  a  right  of  way  is  en- 
titled to  a  way  unobstructed  by  gates  or  bars  depends  on  the  terms  of 
a  grant,  the  purposes  for  which  it  was  made,  the  nature  and  situation 
of  the  property,  and  the  manner  in  which  it  has  been  used.®  The 
mere  fact  that  gates  may  cause  inconvenience  and  annoyance  is  no 
ground  for  their  removal.*  The  great  preponderance  of  convenience  to 
the  landowner  over  the  slight  inconvenience  to  the  wayowner  seems  to 
make  it  reasonable  in  the  eye  of  the  law  that  such  should  be  the  rule.^® 
Even  in  a  case  where  it  has  been  provided  that  the  way  shall  be  free  and 
open,  the  erection  of  gates  has  been  sanctioned  if  not  unduly  restrict- 
ing the  use  of  the  way.^^  And  this  is  doubly  sure  if  there  are  gates  in 
existence  at  the  time  of  the  grant.^*  But  in  other  cases  such  words  as 
"free,"  "open"  or  "unobstructed"  in  the  grant  have  been  held  to  pre- 
clude the  erection  of  gates  or  bars  by  the  owner  of  the  fee.**  Whether 
the  erection  and  maintenance  of  gates  or  bars  across  a  right  of  way 
interfere  with  the  reasonable  and  convenient  enjoyment  of  the  ease- 
ment is  a  question  for  the  jury.**  Even  in  cases  where  the  owner  of 
the  fee  originally  had  no  right  to  maintain  gates,  such  right  may  be 
gained  by  their  unopposed  erection  and  maintenance  for  a  period  of 
time  equal  to  the  prescriptive  time  in  the  particular  jurisdiction.** 

son,  77  Wis.  693,  46  N.  W.  815,  22       10.  PhilHps   v.    Dressier,    122   Ind. 
A.  S.  R.  146.  414,  24  N.  E.  226,  17  A.  S.  R.  376. 

3.  Nichols  V.  Peck,  70  Conn.  439,  39       11.  Note:  100  Am.  Dec.  118. 

Atl.  803,  66  A.  S.  R.  122,  40  L.RA.  12.  Ellis  v.  American  Academy  of 

81;   Schmidt  v.  Brown,  226  111.  590,  Music,  120  Pa.  St  608,  15  Ati.  494, 

80  N.  E.  1071,  117  A.  S.  R.  261,  11  6  A.  S.  R.  739. 

L.R.A.(N.S.)    457;   Rhea  v.   Forsyth,  Notes:    3    L.R.A.(N.S.)     461;    48 

37  Pa.  St.  503,  78  Am.  Dec.  441.  L.R.A.(N.S.)  89. 

4.  Maryland  Telephone,  etc.,  Co.  v.  13.  Flaherty  v.  Fleming,  58  W.  Va. 
Ruth,  106  Md.  644,  68  Atl.  359,  124  669,  62  S.  E.  857.  3  L.R.A.(N.S.)  461. 
A.  S.  R.  506,  14  Ann.  Cas.  576,  14  Note:  48  L.R.A.(N.S.)  90. 
L.R.A.(N.S.)   427.  14.  Johnson  v.  Borson,  77  Wis,  593, 

5.  Moon  V.  Mills,  119  Mich.  298,  77  46  N.  W.  815,  20  A.  S.  R.  146. 
N.  W.  926,  75  A.  S.  R.  390.  Note:  48  L.R.A.(N.S.)  89. 

6.  Moon  V.  Mills,  119  Mich.  298,  77  15.  Smith  v.   Pennington,   122  Ky. 
N.  W.  926,  75  A.  S.  R.  390.  355,  91   S.   W.   730,   8  L.R.A.(N.S.) 

7.  Bagley  v.  People,  43  Mich.  355,  149;  Barnwell  v.  Magrath,  1  McMul. 
5  N.  W.  415,  38  Am.  Rep.  192.  L.  (S.  C.)  174,  36  Am.  Dec.  254. 

8.  See  Easements,  vol.  9,  p.  800.  Note:  Ann.  Cas.  1914D  773. 

9.  Note:  96  A.  S.  R.  320. 
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But  the  maintenance  of  gates  for  the  prescriptive  period  while  limit- 
ing the  rights  of  the  owner  are  not  such  an  obstruction  as  to  extinguish 
the  way.**  If  the  owner  of  the  right  of  way  by  purchase  has  fenced  it, 
he  is  entitled  to  have  it  kept  open,  and  the  owner  of  the  servient  estate 
has  no  right  to  maintain  a  fence  and  gate  across  it.*'  If  gates  are 
maintained  the  owner  of  the  way  must  close  them  after  he  has  passed 
through,*^  but  naturally  cannot  be  held  responsible  if  they  are  left 
open  by  persons  beyond  his  control.**  If,  in  the  grant  of  the  right  of 
way,  no  provision  is  made  for  the  maintenance  of  gates  thereon,  the 
grantor  is  not  required,  nor  can  he  be  compelled,  to  maintain  a  gate 
where  the  way  terminates  and  enters  the  public  road.*® 

44.  Prescriptive  Ways. — The  weight  of  authority  maintains  that  a 
right  of  way  by  prescription  is  commensurate  with  and  measured  by 
the  use,  and  that  the  owner  of  the  land  has  no  right  to  do  anything 
which  will  hinder  or  obstruct  such  use.*  Hence  if  such  way  has  been 
used  without  gates  for  more  than  twenty  years,  the  owner  of  the  sery- 
ient  estate  has  no  right  to  erect  gates  on  the  way,  as  the  owner  of  the 
easement  is  entitled  to  the  use  of  the  way  unobstructed  by  gates.* 
Courts  of  other  jurisdictions,  however,  hold  that  it  is  the  nature  of  the 
easement  acquired  that  should  determine,  and  that  gates  may  be  con- 
structed at  the  termini  of  a  prescriptive  passway,  if  they  be  not  an 
unreasonable  interference  with  the  use  of  the  way,  even  though  there 
were  no  gates  during  the  prescriptive  period.*  This  has  been  held  in  a 
ca.se  where  an  altered  use  of  the  ser\dent  tenement  rendered  gates  neces- 
sary for  its  reasonable  enjoyment.*  Similarly  in  the  case  of  the  grant 
of  a  way  "as  now  laid  out,"  gates  cannot  be  erected  if  the  way  was 
hitherto  open.* 

45.  Right  of  Dominant  Owner  to  Fence  Way.— Undoubtedly,  the 
better  rule  is  that  the  owner  of  the  way  has  no  right  to  inclose  such 

16.  Barnwell  v.  Magrath,  1  McMul.  and    note,    48   L.E.A.(N.S.)    87    and 

L.  (S.  C.)  174,  36  Am.  Dec.  254.  note.                  „   „     «^ 

17   Note*  95  A  S  R  321  Note:  95  A.  S.  R.  321. 

18.'  Mendelson  v.  McCabei  144  Cal.  ,,?.  Luster  v   Gamer,  128  Tenn    m 

230,  77  Pac.  915,  103  A.  S.  R.  78;  ^59  S.  W.  604,  Ann    Cas   1914D  769 

Phillips  V.  Dressier,  122  Ind.  414,  24  *°^   ^^^^'   ^^   L.R.A.(N.S.)    87    and 

N.  E.  226,  17  A.  S.  R.  375;  Rater  v.  """"JJ^tg.  95  a   S   R   3^1 

Shuttlefield,  146  la    512    125  N.  W.  3   duster  v.' Gamer,  128  Tenn.  160. 

235,   44  L.K.A.(]S  b.)    101.  ^^q    g     ^y     qq^^   j^^^^     q^^     ^Q^^jy   jq^ 

Notes:  7  L.R.A.(N.S.)  69;  48  ^^^  ^^^te,  48  L.R.A.(N.S.)  87  and 
L.R.A.(N.S.)  88.  note. 

19.  Rater  v.  Shuttlefield,  146  la.  4.  Lester  v.  Gamer,  128  Tenn.  160, 
512,  125  N.  W.  235,  44  L.R.A.(N.S.)  159  s.  W.  604,  Ann.  Cas.  1914D  769 
101.  and  note,  48  L.R.A.(N.S.)   87. 

20.  Note :  95  A.  S.  R.  321.  5.  Welch  v.  Wilcox,  101  Mass.  162, 
1.  Luster  v.  Gamer,  128  Tenn.  160,  100  Am.  Dec.  113. 

159  S.  W.  604,  Ann.  Cas.  1914D  769       Note:  88  Am.  Dec.  282. 
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way  with  fences.*  The  owner  of  the  soil  has  all  the  rights  and  benefits 
of  ownership  consistent  with  such  easement.  Among  others  must  bo 
the  right  to  have  his  lands  fenced  or  unfenced  at  his  pleasure.'  But  in 
some  cases  it  has  been  held  that  the  rights  of  the  owner  of  the  easement 
are  paramount  to  the  extent  of  the  grant  to  those  of  the  owner  of  the 
soil,  and  that  the  mere  grant  of  a  right  of  private  way  gives  to  the 
grantee  the  right  to  fence  the  right  of  way,  when  this  is  necessary  and 
incidental  to  the  reasonable  enjoyment  of  road  privileges  on  such  way.* 

V.  Loss  OF  Way 

46.  In  General. — A  person. who  acquires  title  by  deed  to  an  ease- 
ment appurtenant  to  land  has  the  same  right  of  property  therein  as  he 
has  in  the  land  *  and  it  is  no  more  necessary  that  he  should  make  use 
of  it  to  maintain  his  title  than  it  is  that  he  should  actually  occupy  or 
cultivate  the  land.^®  Unless  there  is  shown  against  him  some  adverse 
possession  or  loss  of  title  in  some  of  the  ways  recognized  by  law,  he  may 
rely  on  the  existence  of  his  property  with  full  assurance  diat,  when  the 
occasion  arises  for  its  use  and  enjoyment,  he  will  find  his  rights 
therein  absolute  and  unimpaired.^^  Generally  speaking,  a  private  way 
created  by  an  express  grant  cannot  be  destroyed  without  a  new  grant 
of  equal  solemnity,*^  or  adverse  possession  continuing  long  enough  to 
create  a  prescriptive  title  ^*  such  as  an  obstruction  acquiesced  in  for  the 
prescriptive  period  **  or  an  obstruction  of  a  permanent  nature  placed 
in  the  way  by  the  owner  himself.**  But  an  obstruction  imder  circum- 
stances that  might  be  termed  permissive  will  never  extinguish  a  right 
of  way.**  It  has  been  stated  as  a  general  rule  of  law  that  the  only  way 

6.  Sizer  v.  Quinlan,  82  Wis.  390,  62  v.  Taylor,  134  N.  Y.  450,  31  N.  E.  896, 
N.  W.  690,  33  A.  S.  R.  65,  16  L.R.A.  18  L.R.A.  635  and  note. 

612.  11.  Adams   v.    Hodgkins,    109    Me. 

Notes:  95  A.  S.  R.  329;  12  L.R.A.  361,  84  Atl.  530,  42  L.R.A.(N.S.)  741; 

601.  DiD  V.  Board  of  Education,  47  N.  J. 

7.  Sizer  v.  Quinlan,  82  Wis.  390,  52  Eq.  421,  20  Atl.  739,  10  L.R.A.  276; 
N.  W.  690,  33  A.  S.  R.  56,  16  L.R.A.  Welsh  v.  Taylor,  134  N.  Y.  450,  31  N. 
512.  E.  896,  18  L.R.A.  535  and  note. 

Notes:  96  A.  S.  R.  329;  12  L.R.A.  12.  Note:  42  L.R.A.(N.S.)  742. 

601.  13.  Welsh  v.  Taylor,  134  N.  Y.  450, 

8.  Note :  96  A.  S.  R.  329.  31  N.  E.  896,  18  L.R.A.  535  and  note ; 

9.  Adams  v.  Hodgkins,  109  Me.  361,  Reise  v.  Enos,  76  Wis.  634,  45  N.  W. 
84   Atl.    530,   42    L.R.A.(N.S.)    741;  414, 8  L.R.A.  617. 

Welsh  V.  Taylor,  134  N.  Y.  450,  31  N.  Note:  42  L.R.A.(N.S.)  742. 

E.  896,  18  L.R.A.  535  and  note.  14.  Note:  42  L.R.A.(N.S.)   743. 

10.  Nichols  V.  Peck,  70  Conn.  439,  15.  Brown  v.  Oregon  Short  Line  R. 
39  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A.  Co.,  36  Utah  257,  102  Pac.  740,  24 
81;  Adams  v.  Hodgkins,  109  Me.  361,  L.R.A.(N.S.)    86. 

84  Atl.  530,  42  L.R.A. (N.S.)  741;  Dill       16.  Welsh  v.  Taylor,  134  N.  Y.  450, 
V.  Board  of  Education,  47  N.  J.  Eq.   31  N.  E.  896,  18  L.R.A.  635. 
421,  20  Atl.  739, 10  L.R.A.  276;  Welsh 
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in  which  an  easement  can  be  extinguished  by  the  act  of  the  parties  in- 
terested is  by  release,  actual  or  presumed.*' 

47.  Abandonment. — ^An  easement  created  by  deed  or  grant  may  be 
extinguished,  among  other  modes,  by  abandonment.*®  A  right  of  way 
created  by  grant  is  not  lost  by  mere  nonuser  *•  though  some  have  held 
that  nonuser  for  twenty  years  constitutes  an  abandonment.*^  There 
must  be  in  addition  an  intention  to  abandon  *  or  adverse  possession  by 
the  owner  of  the  fee.^  Abandonment  necessarily  implies  nonuser,  but 
nonuser  does  not  create  abandonment,  no  matter  how  long  it  contin- 
ues.' The  habitual  use  of  another  way  equally  convenient  will  not 
extinguish  the  right  unless  there  be  an  intention  to  abandon.*  It  has 
been  held  that  under  some  circumstances  failure  to  repair  for  a  long 
period  will  constitute  an  abandonment,^  on  the  theory  that  an  aban- 
donment will  be  presumed  where  the  owner  of  the  right  does,  or  per- 
mits to  be  done,  any  act  inconsistent  with  the  future  enjoyment  of  the 
right.®  It  seems,  however,  that  these  decisions  have  turned  on  the 
special  facts  presented,  for  the  general  rule  seems  to  be  that  failure 

17.  Adams  v.  Hodgkins,  109  Me.  20.  Webber  v.  Chapman,  42  N.  H. 
361,  84  Atl.  530,  42  L.R.A.{N.S.)  741.   326,  80  Am.  Dec.  111. 

As  to  the  extinguishment  of  easements       1.  Nichols  v.  Peck,  70  Conn.  439,  39 

generally,  see  Easemsnts,  vol.  9,  p.  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A. 

808  et  seq.  81;  Adams  v.  Hodgkins,  109  Me.  361. 

18.  Adams  v.  Hodgkins,  109  Me.  84  Atl.  530,  42  L.R.A.(N.S.)  741 
361,  84  Atl.  530,  42L.R.A.(N.S.)  741;  and  note;  Welsh  v.  Taylor,  134  N. 
Webber  v.  Chapman,  42  N.  H.  326,  80  Y.  450,  31  N.  E.  896,  18  L.R.A.  535 
Am.  Dec.  Ill;  Welsh  v.  Taylor,  134  and  note;  Scott  v.  Moore,  98  Va.  668, 
N.  Y.  450,  31  N.  E.  896, 18  L.R.A.  535  37  S.  E.  342,  81  A.  S.  R.  749 ;  Oney 
and  note ;  Brown  v.  Oregon  Short  Line  v.  West  Buena  Vista  Land  Co.,  104 
R.  Co.,  36  Utah  257,  102  Pac.  740,  24  Va.  580,  52  S.  E.  343,  113  A.  S.  R. 
L.R.A.(N.S.)  86;  Scott  v.  Moore,  98  1066,  2  L.R.A.(N.S.)  832  and  note. 
Va.  668,  37  S.  E.  342,  81  A.  S.  R.  749;  See  generally.  Abandonment,  vol.  1, 
Oney  v.  West  Buena  Vista  Land  Co.,  p.  4. 

104  Va.  580,  52  S.  E.  343,  113  A.  S.  2.  Adams  v.  Hodgkins,  109  Me.  361, 

R.  1066,  2  L.R.A.(N.S.)  832  and  note.  84  Atl.  530,  42  L.R.A.(N.S.)  741  and 

See  also  Easements,  vol.  9,  p.  812  et  note;  Reise  v.  Enos,  76  Wis.  634,  45 

seq.  N.  W.  414,  8  L.R.A.  617. 

19.  Nichols  V.  Peck,  70  Conn.  439,  3.  Adams  v.  Hodgkins,  109  Me.  361, 
39   Atl.   803,   66   A.    S.    R.   122,    40  84  Atl.  530,  42  L.R.A.(N.S.)  74L 
L.R. A.  81 ;  Adams  v.  Hodgkins,  109  4.  Nichols  v.  Peck,  70  Conn.  439,  39 
Me.  361,  84  Atl.  530,  42  L.R.A. (N.S.)  Atl.  803,  66  A.  S.  R.  122,  40  L.R.A. 
741  and  note;  Welsh  v.  Taylor,  134  N.  81;  Adams  v.  Hodgkins,  109  Me.  361, 
Y.  450,  31  N.  E.  896,  18  L.R.A.  535  84   Atl.    530,   42   L.R.A.(N.S.)    741; 
and  note;  Brown  v.  Oregon  Short  Line  Scott  v.  Moore,  98  Va.  668,  37  S.  E. 
R.  Co.,  36  Utah  257,  102  Pac.  740,  24  342,  81  A.  S.  R.  749. 
L.R.A.(N.S.)   86;  Scott  v.  Moore,  98  5.  Oney  v.  West  Buena  Vista  Land 
Va.  668,  37  S.  E.  342,  81  A.  S.  R.  Co.,  104  Va.  580,  52  S.  E.  343,  113 
749;  Oney  v.  West  Buena  Vista  Land  A.  S.  R.  1066,  2  L.R.A.(N.S.)  832. 
Co.,  104  Va.  580,  52  S.  E.  343,  113  6.  Oney  v.  West  Buena  Vista  Land 
A.   S.   R.   1066,   2  L.R.A.(N.S.)    832  Co.,  104  Va.  580,  52  S.  E.  343,  113  A. 
and  note;  Reise  v.  Enos,  76  Wis.  634,  S.  R.  1066,  2  L.R.A.(N.S.)   832. 

45  N.  W.  414,  8  L.R.A.  617. 
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to  repair  cannot  be  an  abandonment'  Failure  to  remove  an  obstruc- 
tion does  not  constitute  an  abandonment  short  of  the  prescriptive 
period.^  Whether  a  right  of  way  created  by  grant  has  been  abandoned 
is  a  question  of  fact  and  intention.  Each  case  must  depend  largely  on 
its  own  particular  facts.^  The  burden  of  proof  as  to  abandonment  is 
on  the  party  alleging  it/®  and  it  must  be  established  by  evidence  clear 
and  unequivocal  of  acts  decisive  and  conclusive.^^ 

48.  Operation  of  Law. — ^It  is  fundamental  that  a  person  cannot  have 
a  right  of  way  over  his  own  lands,  and  so  unity  of  ownership  between 
the  dominant  and  servient  tenements  extinguishes  a  right  of  way  pre- 
existing, no  matter  what  the  circimistances  or  nature  of  its  creation.^* 
After  unity  of  ownership  a  way  is  no  longer  a  right  appurtenant,  nor 
will  it  pass  as  such.^*  By  the  civil  law  this  is  oalled  confusion,  but 
the  result  is  the  same.^^  When  a  right  of  way  is  extinguished  it  cannot 
be  revived,  but  if  it  is  to  exist  again  it  must  be  created  de  novo.^'^  In 
order  to  extinguish  a  right  of  way  there  must  be  a  unity  of  ownership 
between  the  servient  estate  and  every  dominant  estate,  no  matter  how 
many  there  may  be.^*  But  if  there  is  unity  of  possession  of  a  tem- 
porary nature,  that  is,  if  the  person  in  possession  has  less  than  a  fee 
in  either,  the  right  will  be  merely  suspended.*'  To  work  an  extin- 
guishment the  estate  in  both  tenements  must  be  coextensive  and 
permanent*^    An  easement  may  be  extinguished  by  an  act  of  the 

7.  Note:  2  L.R.A.(N.S.)  833.  N.  Y.  62,  23  Am.  Rep.  149;  Screven 

8.  Rogers  v.  Stewart,  6  Vt.  215,  26  v.  Gregorie,  8  Rich.  L.  (S.  C.)  158,  64 
Am.  Dec.  296.  Am.  Dec.  747;  James  v.  Plant,  4  Ad. 

9.  Note;  42  LJl.A.(N.S.)  741.  &  El.  749,  31  E.  C.  L.  170,  6  N.  A  M. 

10.  Adams   v.    Hodgkins,   109   Me.  282,  10  Eng.  Rnl.  Ca8..279. 

361,  84  Atl.  530,  42  L.Bj1.(N.S.)  741;      14.  John  Hancock  Mut.  L.  Ins.  Co. 
Scott  V.  Moore,  98  Va.  66g,  37  S.  E.  v.  Patterson,  103  Ind.  682,  2  N.  E. 
342,  81  A.  S.  R.  749.    See  also  Aban-  188,  53  Am.  Rep.  550. 
DONMXNT,  vol.  1,  pp.  7-8.  Note:  1  British  Rul.  Cas.  478. 

11.  Adams  v.  Hodgkins,  109  Me.  15.  Parsons  v.  Johnson,  68  N.  Y. 
361,  84  Atl.  530,  42  L.R.A.(N.S.)  741;  62,  23  Am.  Rep.  149;  Phillips  v.  Phil- 
Oney  v.  West  Buena  Vista  Land  Co.,  lips,  48  Pa.  St.  178,  86  Am.  Dec.  577 ; 
104  Va.  580,  52  S.  E.  343,  113  A.  S.  Brown  v.  Oregon  Short  line  R.  Co., 
R.  1066,  2  L.R.A.(N.S.)  832.  36  Utah  257,  102  Pac.  740,  24  L.R.A. 

12.  John  Hancock  Mut.  L.  Ins.  Co.   (N.S.)  86. 

V.  Patterson,  103  Ind.  582,  2  N.  E.  188,  16.  McCarty  v.  Kitchenman,  47  Pa. 
53  Am.  Rep.  550 ;  Crocker  v.  Cotting,  St.  239,  86  Am.  Dec.  538. 
170  Mass.  68,  48  N.  E.  1023,  64  A.  S.  17.  Crocker  v.  Cotting,  170  Mass. 
R.  278,  39  L.R.A.  215;  Parsons  v.  68,  48  N.  E.  1023,  64  A.  S.  R.  278,  39 
Johnson,  68  N.  T.  62,  23  Am.  Rep.  L.R.A.  215;  James  v.  Plant,  4  Ad.  & 
149;  Phillips  v.  Phillips,  48  Pa.  St.  El.  749,  41  E.  C.  L.  170,  6  N.  &  M. 
178,  86  Am.  Dec.  577 ;  James  v.  Plant,  282,  10  Eng.  Rul.  Cas.  279  and  note. 
4  Ad.  &  El.  749,  31  E.  C.  L.  170,  6  N.  18.  Ritzer  v.  Parker,  8  Cush. 
A  M.  282,  10  Eng.  Rul.  Cas.  279  and  (Mass.)  145,  54  Am.  Dee.  744;  Crock- 
note.  And  see  Easements,  vol.  9,  pp.  er  v.  Cotting,  170  Mass.  68,  48  N.  E. 
808-809.  1023,  64  A.  S.  R.  278,  39  L.R. A.  215 ; 

13.  Grant  v.  Chase,  17  Mass.  443,  9  Pearce  v.  McClenaghan,  5  Rich.  L.  (S. 
Am.  Dec.  161;  Parsons  v.  Johnson,  68  C.)  178,  55  Am.  Dec  710;  James  v. 
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owner  which  is  incompatihle  with  its  existence.^^  And  this  is  so  iu 
case  of  a  right  of  way  granted  for  a  specific  xise  of  the  property,  which 
use  has  been  abandoned  and  succeeded  by  another  use  apparently 
permanent  to  which  the  right  of  way  is  entirely  useless.*^  An  altera- 
tion on  the  dominant  tenement  to  cause  an  extinction  of  any  ease- 
ment must  be  material,  and  not  of  a  trifling  character  only.^  Wher« 
one  person  has  a  right  of  way  through  the  land  of  another  to  a  public 
road,  the  latter  must  leave  it  open,  and  is  not  justified  in  closing  it 
by  the  fact  that  there  is  another  way  to  such  road.*  A  right  of  way 
is  not  forfeited  by  a  use  not  contemplated  by  the  grant.*  The  proper 
remedy  of  the  owner  of  the  fee  is  an  action  for  damages,^  or  in- 
junction.* In  the  absence  of  restrictive  words  a  right  of  way  will  be 
appurtenant  to  the  whole  tract  of  land  conveyed,  and  not  merely  to 
the  dwelling  house  thereon,  and  so  will  not  be  extinguished  when  the 
house  is  torn  down.*  A  right  of  way  may  be  extinguished  by  the 
continuance  of  an  obstruction  of  a  complete  and  permanent  nature, 
for  the  necessary  term  of  years.' 

VI.  Creation  by  Lboislatuiib 

49.  Statutory  Ways. — ^In  many  states  statutes  have  been  passed 
providing  for  procedure  by  which  an  individual  may  have  the  prop- 
erty of  another  person  condemned  for  the  purpose  of  making  a  road 
or  right  of  way  to  his  property.*  The  universal  rule  is  that  private 
property  cannot  be  taken  for  a  private  use  even  though  full  compen- 

Plant,  4  Ad.  &  El.  749,  31  E.  C.  L.  156  la.  519,  136  N.  W.  529,  49  L.E.A. 

170,  6  N.  &  M.  282, 10  Eng.  Rul.  Cas.  (N.S.)  194. 

279.  7.  Bowen  v.  Team,  6  Rich.  L.   (S. 

Note:  1  British  Rul.  Cas.  477.  C.)  298,  6Ct  Am.  Dec.  127. 

19.  Brown  v.  Oregon  Short  line  R.  8.  Sherman  v.  Buick,  32  Cal.  241,  91 
Co^  36  Utah  257,  102  Pac.  740,  24  Am.  Dec.  677  and  note;  Collins  v. 
L.R.A.(N.S.)  86.  Prentice,  15  Conn.  39,  38  Am.  Dec. 

Note:  10  Eng.  Rul.  Cas.  302.  61;  Gaines  v.  Lunsford,  120  Ga.  370, 

20.  Brown  v.  Oregon  Short  Line  R.  47  S.  E.  967, 102  A.  S.  R.  109 ;  Nesbitt 
Co.,  36  Utah  257,  102  Pac.  740,  24  v.  Trumbo,  39  111.  110,  89  Am.  Dec. 
L.R.A.  (N.S. )  86.  290 ;  Wild  v.  Deig,  43  Ind.  455, 13  Am. 

Note:  10  Eng.  Rul,  Cas.  302.  Rep.  399;  Logan  v.  Stogdale,  123  Ind. 

See  also  Easements,  vol.  9,  p.  814.  372,  24  N.  E.  135,  8  L.R.A.  68;  Rich- 

1.  Note:  10  Eng.  Rul.  Cas.  69.  ards  v.  Wolf,  82  la.  358,  47  N.  W. 

2.  Note:  95  A.  S.  R.  322.  1044,  31  A.  S.   R.   501;    Chesapeake 
8.  O'Banion    v.    Cunningham,    168  Stone  Co.  v.  Moreland,  126  Ky.  656, 

Ky.  322,  182  S.  W.  185,  Ann.   Cas.  104  S.  W.  762,  16  L.R.A.(N.S.)  479; 

1917A  1017.  Powers  v.  Harlow,  53  Mich.  507,  51 

Notes:    42    L.R.A.(N.S.)    743;    10  Am.  Rep.  154;  Snyder  v.  Warford,  11 

Eng.  Rul.  Cas.  306.  Mo.  513,  49  Am.  Dec.  94;  Welton  v. 

4.  Note:  Ann.  Cas.  1917A  1018.  Dickson,  38  Neb.  767,  57  N.  W.  559, 

5.  O'Banion  v.  Cunningham,  168  41  A.  S.  R.  771  and  note,  22  L.R.A. 
Ky.  322,  182  S.  W.  185,  Ann.  Cas.  496;  Taylor  v.  Porter,  4  Hill  (N.  Y.) 
1917A  1017.  140,  40  Am.  Dec.  274;  Baker  v.  Bra- 

6.  Reynolds    v.    Union    Sav.    Bank,  man,  6  Hill  (N.  Y.)  47,  40  Am.  Dec. 
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sation  be  made  therefor.*  And  the  only  question  of  importance  in 
detormining  the  constitutionality  of  such  statutes  is  whether  the  use 
provided  is  public  or  private/^  though  in  some  states  the  matter  is 
more  definitely  settled  by  constitutional  provisions  providing  for  the 
taking  of  private  property  in  cases  where  the  general  welfare  will  be 
promoted  thereby.**  If  the  statute  has  a  proviso  to  the  eflFect  that  the 
consent  of  the  owner  of  the  land  to  be  taken  must  first  be  secured,  the 
constitutional  objection  is  removed,  and  the  act  is  valid,**  and  sim- 
ilarly if  it  merely  provides  for  a  means  of  locating  a  way  to  which  the 
owner  would  have  been  entitled  without  the  statute  as  a  way  by  neces- 
sity.*' 

50.  What  Constitates  a  Public  Use. — The  decisions  as  to  the  mean- 
ing  of  the  words  "public  use"  are  numerous  and  varied,  some  holding 
that  to  constitute  a  public  use  the  public  must  use  or  have  a  right  to 
use  the  property  taken,*"^  while  others  hold  that  the  words  mean  pub- 

387;  Cozard  v.  Kanawha  Hardware  16  L.R.A.(N.S.)  479;  Welton  v.  Dick- 
Co.,  139  N.  C.  283,  51  S.  E.  932,  111  son,  38  Neb.  767,  67  N.  W.  559,  41  A. 
A.  S.  R.  779,  1  L.R.A.(N.S.)  969  and  S.  R.  771  and  note,  22  L.R.A.  496; 
note;  Witham  v.  Osburn,  4  Ore.  318,  Cozard  v.  Kanawha  Hardware  Co., 
18  Am.  Rep.  287;  Fanning  v.  GilU-  139  N.  C.  283,  61  S.  E.  932,  111  A. 
land,  37  Ore.  369,  61  Pac.  636,  62  Pac.  S.  R.  779,  1  L.R.A.(N.S.)  969  and 
209,  82  A.  S.  R.  758;  Alfred  Phosphate  note;  Witham  v.  Osburn,  4  Ore.  318, 
Co.  V.  Duck  River  Phosphate  Co.,  120  18  Am.  Rep.  287;  Fanning  v.  Qilli- 
Tenn.  260,  113  S.  W.  410,  22  L.R.A.  land,  37  Ore.  369,  61  Pac.  636,  62  Pac. 
(N.S.)  701  and  note;  Healy  Lumber  209,  82  A.  S.  R.  758;  Healy  Lumber 
Co.  V.  Morris,  33  Wash.  490,  74  Pac.  Co.  v.  Morris,  33  Wash.  490,  74  Pac. 
681,  99  A.  S.  R.  964,  63  L.R.A.  820;  681,  99  A.  S.  R.  964,  63  L.R.A.  820. 
Osbom  V.  Hart,  24  Wis.  89,  1  Am.  11.  Notes:  91  Am.  Dec.  589;  1 
Rep.'  16L  See  alio  Eminent  Do-  L.R.A.(N.S.)  970. 
MAIN,  vol.  10,  pp.  40-41.  12.  Baker  v.  Braman,  6  Hill  (N.  Y.) 

9.  See  Constitutional  Law,  vol.  6,  47,  40  Am.  Dec.  387. 

pp.  474-476;  Eminent  Domain,  vol.  13.  Snyder  v.  Warford,  11  Mo.  513, 

10,  p.  27.    See  also  Richards  v.  Wolf,  49  Am.  Dec.  94. 

82  I*.  358,  47  N.  W.  1044,  31  A.  S.  R.  14.  Nesbitt  v.  Trumbo,  39  HI.  110, 

501;  Chesapeake  Stone  Co.  v.  More-  89  Am.  Dec.  290;  Chesapeake  Stone 

land,  126  Ky.  656,  104  S.  W.  762,  16  Co.  v.  Moreland,  126  Ky.  656,  104  S. 

L.R.A.(N.S.)  479;  Powers  v.  Harlow,  W.  762,  16  L.R.A.(N.S.)   479;  Ams- 

53  Mich.  507,  51  Am.  Rep.  154;  Coz-  pei^er  v.  Crawford,  101  Md.  247,  61 

?f^/.^'«l^^°/7S^J^?foo^^^^  9^-'o-^??  ^^1-  413,  70  L.R.A.  497;  Walton  v. 
^nJ^^r'^A/Ji  r  n'^n      ^'  ^' x  *   Dicksou,  33  Ncb.  767,  57  N.  W.  559, 

IT?'  }  k^-^^f'V  ^^^T^^'^'i  5?^^'  41  A.  S.  R.  771,  22  L.R.A.  496;  With- 
Alfred  Phosphate  Co.  v.  Duck  River  ^^  ^  ^^^        ^  ^^  g^g  ^g  ^  ^ 

Phosphate  Co.,  120  Tenn.  260,  113  S.  qq^.  aip,-^  t>i,^«^u«*^  n^  -  t\  i. 
W.    410,    22    L.R.A.(N.S.)    701    and  ^87;  ^fred  Phosphate  Co    v.  Ducfe 

note;  H^aly  Lumber  Co.  v.  Morris,  33  ^^L^  ^^41^22  1.^  A  mT.   701 

Wash.  490,  74  Pac.  681,  99  A.  S.  R.  ^^^  8.  W.  410,  22  LR.A.(N.S.)  701 

964,  63  L.R.A.  820.  *^^  °o*«5  H^^^y  Lumber  Co.  v.  Mor- 

10.  Sherman  v.  Buick,  32  Cal.  241,  ris,  33  Wash.  490,  74  Pac.  681,  99  A. 
91  Am.  Dec.  577  and  note;  Logan  v.  S.  R.  964,  63  L.R.A.  820. 
Stogdale,  123  Ind.  372,  24  N.  E.  135,       Note:  1  L.R.A. (N.S.)  970. 

8  L.R.A.  68 ;  Chesapeake  Stone  Co.  v.  See  also  Eminent  Domain,  vol.  10, 
Moreland,  126  Ky.  656, 104  S.  W.  762,  p.  24  et  seq. 
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lie  utility,  advantage,  or  what  is  productive  of  public  benefit.**  It 
has  been  suggested  that  a  possible  ground  for  reconciling  decisions 
apparently  inharmonious  may  be  found  in  the  difference  in  local 
needs,  giving  rise  to  different  local  policies.**  The  name  given  the 
road  or  way,  that  is,  whether  the  statute  call  is  a  public  or  a  private 
way,  is  immaterial.  Its  nature  is  determined  by  the  real  effect  and 
not  by  the  name.*'  The  test  as  to  whether  roads  are  public  or  private 
is  not  simply  how  many  persons  do  actually  use  them,  but  how  many 
have  a  full  and  unrestricted  right  in  common  to  use  them,*®  for  if  the 
public  generally  is  or  may  be  excluded,  the  way  must  be  regarded 
as  a  private  one.**  If  the  pubUc  has  the  right  to  use  the  way  at 
pleasure  and  on  equal  terms,  it  is  a  public  one,  although  in  reality  it 
is  little  used.*®  The  fact  that  by  the  statute  the  road  is  laid  out  at 
the  request  of  a  private  person  and  paid  for  and  kept  in  repair  by 
him  are  not  conclusive  against  its  being  for  a  public  use.*  The  ques- 
tion whether  a  particular  use  is  public  or  not  is  ultimately  a  question 
for  the  courts.'    Deference  will  be  paid  to  the  legislative  judgment  aa 

16.  Sherman  v.  Buick,  32  Cal.  241,  19.  Richards  v.  Wolf,  82  la.  358, 
91  Am.  Dec.  577;  Amsperger  v.  Craw-  47  N.  W.  1044,  31  A.  S.  R.  501;  Ches- 
ford,  101  Md.  247,  61  Atl.  413,  70  apeake  Stone  Co.  v.  Moreland,  126 
L.R.A.  497;  HealyLumberCo.  V.  Mor-  Ky.  656,  104  S.  W.  762,  16  L.R.A. 
ris,  33  Wash.  490,  74  Pac.  681,  99  A.  (N.S.)  479;  Welton  v.  Dickson,  38 
S.  R.  964,  63  L.R.A.  820.  Neb.  767,  57  N.  W.  559,  41  A.  S.  R. 

Notes:  1  L.R.A.(N.S.)  970;  22  771,  22  L.R.A.  496;  Cozard  v.  Kana- 
L.R.A.(N.S.)  702.  wha  Hardwood  Co.,  139  N.  C.  283,  51 

See  also  Eminent  Domain,  vol.  10,  S.  E.  932,  111  A.  S.  R.  779,  1  L.R.A. 
p.  25.  (N.S.)  969;  Alfred  Phosphate  Co.  v. 

16.  Note:  1  L.R.A.(N.S.)  970.  Duck  River  Phosphate  Co.,  120  Tenn. 

17.  Sherman  v.  Buick,  32  Cal.  241,  260,  113  S.  W.  410,  22  L.R.A.(N.S.) 
91  Am.  Dec.  577;  Logan  v.  Stogsdale,  701;  Osbom  v.  Hart,  24  Wis.  89,  1 
123  Ind.  372,  24  N.  E.  135,  8  L.R.A.  Am.  Rep.  161. 

58  and  note;  Cozard  v.  Kanawha  20.  Chesapeake  Stone  Co.  v.  More- 
Hardwood  Co.,  139  N.  C.  283,  51  S.  E.  land,  126  Ky.  656,  104  S.  W.  762,  16 
932,  111  A.  S.  R.  779,  1  L.R.A.(N.S.)  L.R.A.(N.S.)  479;  Welton  v.  Dickson, 
^69.  38  Neb.  767,  57  N.  W.  559,  41  A.  S. 

18.  Sherman  v.  Buick,  32  Cal.  241,  R.  771,  22  L.R.A.  496 ;  Cozard  v.  Kan- 
91  Am.  Dec.  577;  Wild  v.  Deig,  43  awha  Hardwood  Co.,  139  N.  C.  283, 
Ind.  455,  13  Am.  Rep.  399;  Chesa-  51  S.  E.  932,  111  A.  S.  R.  779,  1 
peake  Stone  Co.  v.  Moreland,  126  Ky.  L.R.A.(N.S.)  969;  Fanning  v.  Gilli- 
656,  104  S.  W.  762,  16  L.R.A.(N.S.)  land,  37  Ore.  369,  61  Pac.  636,  62  Pac. 
479 ;  Welton  v.  Dickson,  38  Neb.  767,  209,  82  A.  S.  R.  758. 

57  N.  W.  559,  41  A.  S.  R.  771,  22  1.  Fanning  v.  Gilliland,  37  Ore.  369, 
L.R. A.  496 ;  Cozard  v.  Kanawha  Hard-  61  Pac.  636,  62  Pac.  209,  82  A.  S.  R. 
wood  Co.,  139  N.  C.  283,  51  S.  E.  932,  758. 

Ill  A.  S.  R.  779,  1  L.R.A.(N.S.)  969;  2.  Logan  v.  Stogsdale,  123  Ind.  372, 
Fanning  v.  Gilliland,  37  Ore.  369,  61  24  N.  E.  135,  8  L.R.A.  68  and  note; 
Pac.  636,  62  Pac.  209,  82  A.  S.R.  768;  Chesapeake  Stone  Co.  v.  Moreland, 
Alfred  Phosphate  Co.  v.  Duck  River  126  Ky.  656,  104  S.  W.  762, 16  L.R.A. 
Phosphate  Co.,  120  Tenn.  260,  113  S.  (N.S.)  479;  Powers  v.  Harlow,  53 
W.  410,  22  L.R.A.(N.S.)  701.  See  Mich.  507, 19  N.  W.  257,  51  Am.  Rep. 
also  Eminent  DoMAiir,  vol.  10,  p.  31.  154;  Welton  v.  Dickson,  38  Neb.  767, 
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expressed  in  enactments  providing  for  the  appropriation  of  property, 
but  it  will  not  be  conclusive,*  though  some  decisions  have  practi- 
cally left  the  question  to  the  legislature  by  holding  that  it 
can  properly  determine  what  roads  or  kinds  of  roads  will  promote 
the  public  welfare.*  In  some  cases  the  taking  of  private  property 
for  ways  to  connect  private  property  with  public  highways  has  been 
held  constitutional  on  the  ground  liiat  such  roads  are  of  public  con- 
cern, are  open  to  everyone  who  may  have  occasion  to  use  them.,  and 
are  therefore  public  roads,  and  not  private  ways,*  and  these  decisions 
have  gone  to  the  extreme  of  holding  such  acts  constitutional  even 
though  the  roads  provided  are  of  such  a  private  nature  that  they  must 
be  opened  and  kept  up  at  the  expense  of  the  persons  in  whose  interest 
they  are  opened  and  not  by  the  public.  The  majority  of  the  decisions, 
however,  hold  ways  such  as  these  private  and  statutes  authorizing  their 
construction  by  condemnation  of  private  property  unconstitutional.* 
51.  Development  of  Natural  Resources. — ^In  some  instances  provi- 
sion has  been  made  by  statute  for  the  taking  of  private  property  to 
open  means  of  access  for  the  purpose  of  logging,  mining,  or  other 
business  interests.'  The  argument  has  been  advanced  that  such  legis- 
lation is  for  the  public  good  in  that  it  promotes  the  development  of 
natural  resources.*    But  the  courts  have  frequently  held  such  statutes 

57  N.  W.  659,  41  A.  S.  R.  771,  22  Lumber  Co.  v.  Morris,  33  Wash.  490, 

L.R.A.  496;  Cozard  v.  Kanawha  Hard-  74  Pac  681,  99  A.  S.  R.  964,  63  L'.R.A. 

wood  Co.,  139  N.  C.  283,  51  S.  E.  932,  820. 

Ill  A.  S.  R.  779, 1  L.R.A.(N.S.)  969;  4.  Sherman  v.  Buick,  32  Cal.  241, 

Fanning  v.  Gilliland,  37  Ore.  369,  61  91  Am.  Dec.  677. 

Pac.  636,  62  Pac.  209,  82  A.  S.  R.  758;  6.  Sherman  v.  Buick,  32  Cal.  241, 

Alfred  Phosphate  Co.  v.  Duck  River  91  Am.  Dec.  577. 

Phosphate  Co.,  120  Tenn.  260,  113  S.  6.  Note :  91  Am.  Dec.  685. 

W.  410,  22  L.R.A.(N.S.)  701;  Healy  7.  Chesapeake  Stone  Co.  v.   More- 

Lumber  Co.  v.  Morris,  33  Wash.  490,  land,  126  Ky.  656,  104  S.  W.  762,  16 

74  Pac.   681,  99   A.   S.   R.   964,    63  L.R.A.(N.S.)   479;   Cozard  v.  Kana- 

L.R.A.  820.     See  also  Eminent  Do-  wha  Hardwood  Co.,  139  N.  C.  283,  51 

MAIN,  vol.  10,  pp.  29-31.  S.  E.  932,  111  A.  S.  R.  779,  1  L.R.A. 

3.  Logan  v.  Stogsdale,  123  Ind.  372,  (N.S.)    969   and  note;   Alfred   Phos- 

24  N.  E.  135,  8  L.R.A.  58  and  note;  phate  Co.  v.  Duck  River  Phosphate 

Chesapeake    Stone    Co.    v    Moreland,  q^    12O  Tenn.  260,  113  S.  W.  410,  22 

]l^Fl^^'^i^^'^'^^^^^^,^'^^^^  701    and    note;    Healy 

i?'u-Lf  ^.?,  E'^'^'^.l'  ^'f''^  ^^  Lumber  Co.  v.  Morris,  33  Wash.  49^, 

?^A^  w  I;  n^U     '  Q«  ^K  ^«?'   74  Pac.  681,  99  A.  S.'R.  964,  63  L.R.A. 

154;  Welton  v.  Dickson,  38  Neb.  767,   qoa     c^^  «i«^  Tr,,r^T«^Tm  -nl,,.,..       1 
57  N.  W.  659,  41  A.  S.  R.  771,  22  ?20.    See  also  Eminent  Domain,  vol. 

L.R.A.  496;  Cozard  v.  Kanawha  Hard-  ^\  P' ^^  ^l  ^^^'  __         1.      tt    ^       :, 

wood  Co.,  139  N.  C.  283,  51  8.  E.  932,  ^  »•  £^^^\^^  J"'  ^^^"^S*  ^^So^^^ 

111  A.  S.  R.  779,  1  L.R.A.(N.S.)  969;  Co.,  139  N.  C   2^83   51  S    E 

Fanning  v.  GUliland,  37  Ore.  369,  61  A.  S.  R.  779,  1  L.R.A.(N.S.)  969  and 

Pac.  636,  62  Pac.  209,  82  A.  S.  R.  758;  note;  Alfred  Phosphate  Co.  v.  Duck 

Alfred  Phosphate  Co.  v.  Duck  River  River  Phosphate  Co.,  120  Tenn.  260, 

Phosphate  Co.,  120  Tenn.  260,  113  S.  113  S.  W.  410,  22  L.R.A.(N.S.)   701 

W.  410,  22  L.R.A.(N.S.)  701;  Healv  and  note;  Healy  Lumber  Co.  v.  Mor- 
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unconstitutional;^  though  it  has  been  held  that  such  an  act  is  valid 
if  there  ia  a  provision  that  any  other  person  may  use  the  road  on  pay- 
ing compensation  therefor.^®  Some  courts  have  hesitatingly  held 
that  this  constituted  a  public  use.**  But  generally  speaking,  the  facf 
that  a  road  might  be  used  by  several  of  a  limited  class  is  not  sufficient 
to  constitute  a  public  use.** 

VII.  Remedies 

52.  Remedy  in  Equity. — ^Equity  often  interposes  to  protect  ease- 
ments and  enforce  their  enjoyment  where  there  is  no  adequate  rem- 
edy at  law,*'  especially  when  the  injury  is  continuing  or  perma- 
nent.** But  whether  the  court  will  exercise  this  power  of  granting 
an  injunction  in  any  given  case  or  not  is  within  its  sound  discretion.** 
And  it  will  be  withheld  if  it  will  operate  oppressively  or  inequitably, 
or  contrary  to  the  real  justice  of  the  case.**  No  definite  rules  have 
been  laid  down  as  to  when  the  court  will  restrain  the  infringement  of 
an  easement  by  injunction,  and  when  it  will  award  damages,  by  way 
of  complete  relief  for  such  an  infringement  But  it  may  be  said  gen- 
erally that  the  tendency  of  modem  decisions  is  to  enlarge  the  bound- 
ary in  favor  of  granting  an  injunction  wherever  a  bona  fide  objec- 

ris,  33  Wash.  490,  74  Pac.  681,  99  A.  Rep.   468 ;    Bailey   v.   Agawam    Nat. 

S.  R.  964,  63  L.R.A.  820.  Bank,  190  Mass.  20,  76  N.  E.  449,  112 

9.  Cozard  v.  Kanawha  Hardwood  A.  S.  R.  296,  3  L.R.A.(N.S.)  98;  Dill 
Co.,  139  N.  C.  283,  51  S.  E.  932,  1H  v.  Board  of  Education,  47  N.  J.  Eq. 
A.  S.  R.  779,  1  L.R.A.(N.S.)  969  and  421,  20  Atl.  739,  10  L.R.A.  276;  Her- 
note;  Alfred  Phosphate  Co.  v.  Duck  man  v.  Roberts,  119  N.  Y.  37,  23  N. 
River  Phosphate  Co.,  120  Tain.  260,  E.  442, 16  A.  S.  R.  800,  7  L.R.A.  226; 
113  S.  W.  410,  22  L.R.A.(N.S.)  701  Cunningham  v.  Fitzgerald,  138  N.  Y. 
and  note;  Healy  Lumber  Co.  v.  Mor-  165,  33  N.  E.  840,  20  L.R.A.  244;  Gib- 
ris,  33  Wash.  490,  74  Pac.  681,  99  A.  bons  v.  Ebding,  70  Ohio  St.  298,  71 
S.  R.  964,  63  L.R.A.  820.  N.  E,  720,  101  A.  S.  R.  900 ;  Schmoele 

10.  Chesapeake  Stone  Co.  v.  More-  v.  Betz,  212  Pa.  St.  32,  61  Atl.  525, 
land,  126  Ky.  656,  104  S.  W.  762,  16  108  A.  S.  R.  845;  Krehl  v.  Burrell,  7 
L.R.A.(N.S.)   479.  Ch.  D.  651,  47  L.  J.  Ch.  353,  38  L. 

11.  Chesapeake  Stone  Co.  v.  More-  T.  N.  S.  407,  10  Eng.  RuL  Cas.  307. 
land,  126  Ky.  656,  104  S.  W.  762,  16  Notes:    3    L.R.A.    861;    7    L.R.A. 
L.R.A.(N.S.)   479.  (N.S.)  69,  80. 

12.  Alfred  Phosphate  Co.  v.  Duck  See  also  Easements,  vol.  9,  p.  820. 
River  Phosphate  Co.,  120  Tenn.  260,  14.  Carpenter  v.  Capital  Electrio 
113  S.  W.  410,  22  L.R.A.(N.S.)  701.  Co.,  178  111.  29,  52  N.  E.  973,  69  A.  S. 

13.  Lide  v.  Hadley,  36  Ala.  627,  76  R.  286,  43  L.R.A.  645. 

Am.  Dec.  338;  Swift  v.  Coker,  83  Ga.  15.  Notes:  3  L.R.A.  861;  7  L.R.A. 

789,  10  S.  E.  442,  20  A.  S.  R.  347;  (N.S.)    81.     See   also   Injunctions, 

Carpenter  v.  Capital  Electric  Co.,  178  vol.  14,  p.  307  et  seq. 

111.  29,  52  N.  E.  973,  69  A.  S.  R.  286,  16.  Reynolds  v.  Union  Sav.  Bank, 

43  L.R.A.  645 ;  Burke  v.  Wall,  29  La.  155  la.  519,  136  N.  W.  529,  49  L.R.A. 

Ann.  38,  29  Am.  Rep.  316;  White  v.  (N.S.)  194. 

Flannigain,  1  Md.  525,  54  Am.  Dec.  Notes:    3    L.R.A.    861;    7    L.R.A. 

668;  Atty.-Gen.  v.  Williams.  140  Mass.  (N.S.)   82. 

329,  2  N.  E.  80,  3  N.  E.  214,  54  Am. 
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tion  is  made  to  the  continuance  of  what  is  illegal.^'  Injunction  is  a 
proper  remedy  to  prevent  the  maintenance  of  a  wrongful  obstruction 
of  a  private  way/®  whether  against  the  owner  of  the  way  *•  or  the 
owner  of  the  fee,*®  or  against  a  third  person  by  either  whose  rights 
are  infringed.^  The  right  to  the  way  is  the  foundation  of  the  action ,- 
and  not  the  damage  suffered.'  Hence  an  injunction  may  be  obtained 
although  no  substantial  damage  has  yet  been  suffered,*  and  especially 
is  this  true  where  the  obstruction  is  such  as  might  destroy  the  way  by 
adverse  user.^  But  other  authorities  hold  that  the  damage  must  be 
substantial.*  And  the  infringemeht  on  the  right  must  be  real.'  One 
cotenant  of  a  right  of  way  may  be  protected  by  injunction  against 
obstruction  of  the  way  by  the  other  cotenant.®  Another  case  for  in- 
junction is  threatened  infringement  of  an  easement.^    In  such  case 

17.  Note:  10  Eng.  Rul.  Cas.  311.  686,  109  Pac.  87,  28  L.R.A.(N.8.) 
See  also  Easements,  vol.  9,  p.  821.  1024;  Flaherty  v,  Fleming,  58  W.  Va. 

18.  Danielson  V.  Sykes,  157  Cal.  686,  669,  52  S.  E.  857,  3  L.R.A.(N.S.) 
109  Pac.  87,  28  L.R.A.(N.S.)  1024;  461;  Peters  v.  Case,  62  W.  Va.  33,  57 
Swift  V.  Coker,  83  Ga.  789,  10  8.  E.  S.  E.  733,  13  L.R.A.(N.S.)  408. 
442,  20  A.  S.  R.  347;  Carpenter  v.  Note:  7  L.R.A.(N.S.)  80. 
Capital  Electric  Co.,  178  111.  29,  52  1.  Curtia  Mfg.  Co.  v.  Spencer  Wire 
N.  E.  973,  69  A.  S.  R.  286,  43  L.R.A.  Co.,  203  Mass.  448,  89  N.  E.  534,  133 
645;  O'Banion  v.  Cunningham,  168  A.  S.  R.  307;  Schmoele  v.  Betz,  212  Pa. 
Ky.  322,  182  S.  W.  185,  Ann.  Cas.  St.  32,  61  AtL  625,  108  A.  S.  R.  846. 
1917A  1017;  Burke  v.  Wall,  29  La.  2.  Danielson  v.  Sykes,  157  Cal.  686. 
Ann.  38,  29  Am.  Rep.  316;  White  v.  109  Pac.  87,  28  L.R.A.(N.S.)  1024; 
Flannigain,  1  Md.  525,  54  Am.  Dec.  Swift  v.  Coker,  83  Ga.  789,  10  S.  E. 
668;  Hill  v.  Crosby,  2  Pick.  (Mass.)  442,  20  A.  S.  R.  347;  Schmoele  v.  Betz, 
466,  13  Am.  Dec.  448;  Atty.-Gen.  v.  212  Pa.  St.  32,  61  AtL  625,  108  A.  S. 
Williams,  140  Mass.  329,  2  N.  E.  80,  R.  845. 

3  N.  E.  214,  54  Am.  Rep.  468;  Bailey  3.  Danielson  v.  Sykes,  157  Cal.  686, 

V.  Agawam  Nat.  Bank,  190  Mass.  20,  109  Pac.  87,  28  L.R.A.(N.S.)    1024; 

76  N.  E.  449,  112  A.   S.  R.  296,  3  Swift  v.  Coker,  83  Ga.  789,  10  S.  E. 

L.B.A.(N.S.)    98;    Dill   v.    Board   of  442,  20  A.  S.  R.  347 ;  Schmoele  v.  Betz, 

Education,  47  N.  J.  Eq.  421,  20  Atl.  212  Pa.  St.  32,  61  Atl.  525,  108  A.  S. 

739,  10  L.R.A.  276;  Herman  v.  Rob-  R.  845. 

erts,  119  N.  Y.  37,  23  N.  E.  442,  16  4.  Danielson  v.  Sykes,  157  Cal.  686, 

A.  S.  R.  800,  7  L.R.A.  226;  Schmoele  109  Pac.  87,  28  L.R.A.  (N.S.)    1024; 

V.  Betz,  212  Pa,  St.  32,  61  Atl.  525,  Swift  v.  Coker,  83  Ga.  789,  10  S.  E. 

108  A.  S.  R.  845;  Flaherty  v.  Flem-  442,   20  A.   S.   R.   347;   Schmoele  v. 

ing,  58  W.  Va.  669,  52  S.  E.  857,  3  Betz,  212  Pa.  St.  32,  61  Atl.  525,  108 

L.R.A.(N.S.)  461;  Peters  v.  Case,  62  A.  S.  R.  845. 

W.  Va.  33,  57  S.  E,  733,  13  L.R.A.  6.  Danielson  v.  Sykes.  157  Cal.  686, 

(N.S.)   408;  Krehl  v.  Burrell,  7  Ch.  109  Pac.  87,  28  L.R.A. (N.S.)  1024. 

D.  551,  47  L.  J.  Ch.  353,  38  L.  T.  N.  S.  6.  Moon  v.  Mills,  119  Mich.  298,  77 

407,  10  Eng.  Rul.  Cas.  307.  N.  W.  926,  75  A.  S.  R.  390. 

Note:   7  L.R.A.(N.S.)    69,  80.  Note:  10  Eng.  Rul.  Cas.  313. 

19.  O'Banion  v.  Cunningham,  168  7.  Reynolds  v.  Union  Sav.  Bank, 
Ky.  322,  182  S.  W.  185,  Ann.  Cas.  155  la.  519,  136  N.  W.  529,  49  L.R.A. 
1917A  1017;  White  v.  Flannigain,  1  (N.S.)  194. 

Md.  525,  54  Am.  Dec.  668.  8.  Swift  v.  Coker,  83  Ga.  789,  10 

Note:  7  L.R.A. (N.S.)  80.  S.  E.  442,  20  A.  S.  R.  347. 

20.  Danielson    v.    Sykes,    157    Cal.       9.  Note:  10  Eng.  Rul.  Cas.  312.     / 
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the  plaintiff  must  show  that  a  violation  of  his  rights  will  be  the  in- 
evitable result  of  the  proposed  action  of  the  defendant.*®  Where  the 
complainant's  rights  are  disputed  equity  has  frequently  declined  to 
exercise  jurisdiction  to  prevent  disturbance  of  an  easement  until  the 
claim  to  the  easement  has  been  established  in  an  action  at  law.^^ 
Equity  may  also  interfere  on  behalf  of  the  owner  of  the  fee  to  re- 
strain a  wrongful  use  of  the  way.** 

53.  Action  at  Law. — The  owner  of  a  way  may  maintain  an  action 
for  damages,  if  the  owner  of  the  servient  estate  or  those  claiming  un- 
der him  obstruct  his  convenient  u^e  and  enjoyment  of  the  way,^* 
and  similarly  in  the  case  of  obstruction  by  a  third  person,**  in  which 
case  there  need  be  no  evidence  of  special  damage.**  Likewise  the 
owner  of  the  fee  may  recover  damages  against  the  owner  of  the  way 
for  an  improper  use  or  obstruction  of  the  way.**  The  proper  action 
is  in  the  nature  of  trespass  on  the  case.*'  In  case  of  a  total  or  partial 
deprivation  of  the  right  the  proper  measure  of  damages  is  the  differ- 
ence between  the  market  value  of  the  land  with  the  way  as  it  is  and 
with  the  way  as  it  should  be.**'  And  it  seems  that  the  owner  may 
recover  damages'  for  the  loss  of  the  entire  way,  even  though  part  of  it 
be  unobstructed.**  When  a  private  right  of  way  is  enlarged  into  a 
public  road  the  easement  or  right  of  way  is  neither  injured  nor  de- 
stroyed, and  no  right  to  compensation  or  damages  on  account  thereof 
accrues  to  its  owner.**  But  where  the  value  of  a  way  is  decreased  by 
the  acts  of  third  persons,  the  owner  of  the  way  may  recover  damages.* 

10.  Note:  10  Eng.  Rul.  Caa.  312.         O'Linda  v.  Lothrop,  21  Pick.  (Mass.) 

11.  Rhea  v.  Forsyth,  37  Pa.  St.  603,  292,  32  Am.  Dec.  26L 

78  Am.  Dec.  441.  Note :  Ann.  Cas.  1917A  1018. 

Note:  7  L.R.A.(N.S.)  82.  17.  Martin  v.  Bliss,  5  Blackf.  (Ind.) 

12.  Mendelson  v.  McCabe,  144  Cal.  35,  32  Am.  Dec.  52;  Pearce  v.  Mc- 
230,  77  Pac.  915,  103  A.  S.  R.  78.         Clenaghan,  5  Rich.  L.  (S.  C.)  178,  55 

13.  Martin  v.  Bliss,  5  Blackf.  (Ind.)  Am.  Dec.  710.  But  in  Chloupek  v. 
35,  32  Am.  Dec.  52;  Foley  v.  Wyeth,  Perotka,  89  Wis.  551,  62  N.  W.  537, 
2  Allen  (Mass.)  131,  79  Am.  Dec.  771;  46  A.  S.  R.  858,  it  was  held  that  tres- 
Cunningham  v.  Fitzgerald,  138  N.  Y.  pass  would  not  lie  for  an  injury  or 
165,  33  N.  E.  840,  20  L.R.A.  244;  disturbance  in  the  enjoyment  of  an 
Rhea  v.  Forsyth,  37  Pa.  St.  503,  78  easement. 

Am.  Dec.  441;  Pearce  v.  McClenag-  18.  Talbert  v.  Mason,  136  la.  373, 

han,  5  Rich.  L.   (S.  C.)  178,  55  Am.  113  N.  W.  918,  125  A.  S.  R.  259,  14 

Dec.  710;  Alley  v.  Carleton,  29  Tex.  L.R.A.(N.S.)    878;    Foley   v.   Wyeth, 

74,  94  Am.  Dec.  260;  Rogers  v.  Stew-  2  Allen  (Mass.)  131,  79  Am.  Dec.  771. 

art,  5  Vt.  215,  26  Am.  Dec.  296.  19.  Rogers  v.   Stewart,  5  Vt.   215, 

Note:  85  Am.  Dec.  679.  26  Am.  Dec.  296. 

14.  Williams  v.  Esling,  4  Pa.  St.  20.  Clayton  v.  Gilmer  County  Ct., 
486,  45  Am.  Dec.  710.  58  W.  Va.  253,  52  S.  E.  103,  2  L.R.A. 

15.  Waiiams  v.   Esling,  4  Pa.    St.  (N.S.)  598  and  note. 

486,  45  Am.  Dec.  710.  1.  Parker  v.   Boston,  etc.,   R.   Co., 

Note:  14  L.R.A.  559.  3   Gush.    (Mass.)    107,  50   Am.   Dee. 

16.  Codman     v.     Evans,  5     Alien    709. 
(Mass.)   308,  81  Am.  Dec.  748;  Van 
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54.  Miscellaneous. — The  question  whether  a  right  of  way  over  the 
lands  of  one  person  exists  in  favor  of  another  is  a  purely  legal  one, 
and,  where  the  existence  of  such  an  easement  is  in  dispute,  the  proper 
tribunal  in  which  to  settle  it  is  a  court  of  law.*  A  finding  that  a 
right  of  way  specifically  described  is  appurtenant  to  and  owned  by  the 
owner  of  a  tract  of  land  is  one  of  fact  and  not  merely  a  conclusion  of 
law.'  Evidence  of  reputation  is  inadmissible  to  establish  title  to  a 
private  right  of  way.*  A  judgment  for  obstructing  a  way  is  a  bar  to 
any  other  action  for  obstructing  the  way  during  the  same  period.*  A 
judgment  for  the  plaintiflf  in  an  action  of  trespass  quare  clausum  f re- 
git against  a  defendant  claiming  a  way  over  the  premises  on  which  the 
act  of  alleged  trespass  was  done  is  not  conclusive  of  the  right  claimed 
by  the  defendant,  unless  it  is  shown  to  have  been  relied  upon  by  the 
latter  as  a  defense,  and  actuaJly  litigated  in  the  action.^ 

2.  Note:  Ann.  Cas.  1916A  146.  5.  Rogers  v.  Stewart,  5  Vt.  215,  26 

3.  Corea  v.  Higuera,  153  Cal.  451,  Am.  Dec.  296. 

95  Pac.  882,  17  L.R.A.(N.S.)  1018.  6.  Hoffman   v.    Shoemaker,    69   W. 

4.  Twining  v.    Goodwin,   83    Conn.  Va.  233,  71  S.  E.  198,  34  L.R.A.(N.S.) 
500,  77  Atl.  953,  Ann.  Cas.  1912A  845   632. 

and  note. 


PRIVILEGED  COMMUNICATIONS 

See  Libel  and  Slandeb,  voL  17,  p.  328;  Witnesses. 


PRIZE 

See  International  Law,  voL  15,  p.  208;  Wab. 


PRIZE  FIGHTS 

See  Criminal  Law,  vol.  8,  p.  320. 

1257 


PROCESS 

I.  Introductory 
II.  Nature,  Issuance,  Requisites  and  Validity 

III.  Service  of  Process 

IV.  Privileges  and  Exemptions 
V.  Return  and  Proof  of  Service 

VI.  Defects,  Objections  and  Amendments 
VII.  Process  against  Partnerships 
VIII.  Process  against  Corporations 


I.  Introductory 

1.  Scope  of  Article 

2.  Definitions 

II.  Nature,  Issuance,  Requisites  and  Validity; 

3.  Necessity  and  Purpose  in  General 

4.  Amendment  of  Pleadings;  I^ew  Parties 

5.  Issuance 

6.  Style,  Teste,  Date  and  Signature 

7.  Direction  and  Designation  of  Parties 

S.  Designation  of  Time  and  Place  to  Appear 
9.  Seal 

III.  Service  of  Process 

Methods  of  SEBVicai 

10.  In  General 

11.  Service  on  Nonresidents 

Personal  Servicb 

12.  Authority  to  Serve  Writ  in  General 

13.  Authority  of  Party,  Attorney  or  Agent 

14.  Time  for  Service 

15.  Place  of  Service 

16.  Manner  of  Service 

17.  Service  Procured  by  Fraud  or  Force 

18.  Breaking  and  Entering  Dwelling  in  Effecting  Servioe 

19.  What  Constitutes  Outer  Door  of  Dwelling 

1258 


21  R.  C.  L.  PROCESS 

20.  What  Constitutes  Breaking  and  Entering 

21.  Validity  of  Service  by  Breaking  into  Dwelling 

22.  Entering  Premises  of  Third  Person 

Substituted  Sebvicb 

23.  In  General 

24.  Place  Where  Process  May  Be  Left 

25.  Person  with  Whom  Process  May  Be  Left 

Service  by  Publication 

26.  In  General 

27.  Personal  Service  Out  of  State  as  Equivalent  of  Publication 

28.  Actions  Generally  in  Which  Publication  May  Be  Employed 

29.  Quieting  Title  or  Removal  of  Cloud 

30.  Specific  Performance 

31.  Miscellaneous  Proceedings 

32.  Persons  Generally  on  Whom  Service  May  Be  Made 

33.  Unknown  Claimants 

34.  Jurisdiction  Acquired  as  against  Nonresidents 

35.  Jurisdiction  Acquired  as  against  Residents 

36.  Prerequisites  to  Service  by  Publication  Generally 

37.  Affidavit 

38.  Diligence  to  Discover  Whereabouts  of  Defendant 

39.  Order  of  Publication 

40.  The  Notice  Published 

41.  Names  of  Parties;  Misnomer  in  General 

42.  Rule  as  to  Middle  Name,  Initials  and  Blanks 

43.  Doctrine  of  Idem  Sonans 

44.  Time  of  Publication 

45.  Place  of  Publication 

46.  Other  Requirements;  Posting  and  Mailing 

IV.  Privileges  and  Ezemptiont 

In  General 

47.  Legislative  Officers 

48.  Judges- and  Attorneys  at  Law 

49.  Persons  in  Military  Service 
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60.  Majority  Rule 

51.  Minority  Rule 

52.  Origin,  Nature,  and  Reason  of  Rule 

53.  Persons  to  Whom  Privilege  Extends 

54.  Proceedings  to  Which  Exemption  Extends 

55.  Duration  of  Privilege 

56.  Enforcement  of  Privilege 

57.  Waiver  of  Privilege 
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59.  Rule  as  to  Intermediate  State  or  County 

1259 


PROCESS  21  R.  C.  L. 

Persons  Charged  with  or  Convicted  of  Cbimb 

60.  Persons  Charged  with  Crime 

61.  Convicts 

V.  Return  and  Proof  of  Service 

62.  In  General 

63.  Requisites  and  Sufficiency  in  General 
04.  Signature 

65.  Name  of  Defendant 

66.  Manner  of  Service 

67.  Proof  of  Service  by  Publication 

68.  Presumptions  in  Aid  of  Return 

69.  Evidence  to  Support  Return 

70.  Evidence  to  Impeach  Return;  Conclusiveness 

VI.  Defects,  Objections  and  Amendments 

Defects  and  Objections  and  Waiver  Thereov 

71.  In  General 

72.  Misnomer 

73.  Defects  in  Copy  Delivered  to  Defendant 

Amendment  of  Process 

74.  Power  to  Amend 

75.  Amendable  Defects  Generally 

76.  Names  of  Parties 

Amendment  of  Returv 

77.  Power  to  Amend 

78.  Time  for  Application 

79.  Amendable  Defects 

80.  Effect  of  Amendment 

• 

VII.  Process  against  Partnerships 

81.  In  General 

82.  Constructive  Service  or  Service  on  Agent 

VIII.  Process  against  Corporations 

Domestic  Corporations 

83.  In  General 

84.  Constructive  Service 

85.  Persons  Who  May  Be  Served  in  General 

86.  Railroad  Companies 

87.  Consolidated  and  Lessee  Corporations 

88.  Corporations  in  Hands  of  Receivers 

89.  Return 
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Foreign  Corporations 

90.  In  General 

91.  Necessity  that  Corporation  Be  "Doing  Business"  in  State 

92.  What  Constitutes  "Doing  Business"  Generally 

93.  Soliciting  Trade  as  "Doing  Business" 

94.  Cessation  of  Business,  Revocation  of  Agency  and  Withdrawal  from  State 

95.  Causes  of  Action  in  Which  Service  Permissible 

96.  Power  of  State  to  Prescribe  Mode  of  Service  and  Person  to  Be  Served 

97.  Limitations  on  Power 

98.  Exclusiveness  of  Service  on  Designated  Person 

99.  Effect  of  Failure  to  Make  Designation 

100.  Persons  Generally  on  Whom  Service  May  Be  Made 
201.  Resident  Officer 

102.  Managing  Agents 

103.  Who  Are  Managing  Agents 

104.  Agents  of  Insurance  and  Loan  Companies 

105.  Traveling  Salesmen,  Sales  Agents  and  Soliciting  Agents 

106.  Miscellaneous  Agents 

107.  Agents  Whose  Authority  Has  Terminated 

108.  Officer  or  Agent  Casually  in  State 

109.  Officer  or  Agent  in  State  on  Corporate  Business 

110.  State  Officer 

111.  Service  by  Publication 

112.  Admission  or  Waiver  of  Service 

113.  Return 


I.  Introductory 

1.  Scope  of  Article. — This  article  is  intended  to  give  a  full  treat- 
ment of  the  writs,  precepts  and  notices  by  which  civil  suits  are  insti- 
tuted and  defendants  are  notified  thereof  and  required  to  appear  and 
answer,  and  includes  process  against  corporations,  both  domestic  and 
foreign.  The  article  is  confined,  however,  to  a  general  treatment  of 
the  subject,  excluding  process  by  or  against  particular  classes  of 
parties,  in  particular  actions  or  proceedings,  and  in  particular  forms 
and  clai=siBS  of  actions.*  Particular  writs  will  be  found  treated  under 
appropriate  titles.'    Abuse  of  process  is  treated  under  a  separate  title.^ 

2.  Definitions. — Judicial  process,  in  its  largest  sense,  comprehends 
all  the  acts  of  the  court,  from  the  beginning  of  the  proceeding  to  its 
end.  In  a  narrower  sense,  it  is  the  means  of  compelling  a  defendant 
to  appear  in  court,  affer  suing  out  the  original  writ,  in  civil,  and,  after 
indictment,  in  criminal,  cases.     In  every  sense,  it  is  the  act  of  the 

1.  See    the    various    specific    titles  12,  p.  771;  Habeas  Corpus,  vol.  12, 
throughout  this  work.  p.  1176 ;  Injunctions,  vol.  14,  p.  298 ; 

2.  See  such  titles  as  Arrest,  vol.  2,  Mandamus,  vol.  18,  p.  78;  Ne  Exeat, 
p.  443;  Attachment,  vol.  2,  p.  797;  vol.  19,  p.  1340. 

Certiorari,  vol.  6,  p.  249 ;  Executions,       3.  See  Abuse  of  Process,  vol.  1,  p. 
vol.  10,  p.  1211;  Garnishment,  vol.   101. 
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court.*  Any  means  of  acquiring  jurisdiction  is  properly  denominated 
process.*  The  term  is  sufficiently  comprehensive  to  include  an  attach- 
ment,* garnishment,'  or  execution.®  A  writ  is  process  and  process 
is  a  writ,  interch^geably.* 

II.  Nature,  Issuance,  Requisites  and  Validity 

3.  Necessity  and  Purpose  in  General. — ^It  is  a  principle  that  lies 
at  the  foundation  of  all  jurisprudence  in  civilized  countries  that  a 
person  must  have  an  opportunity  of  being  heard  before  a  court  can 
deprive  him  of  his  rights.  Any  other  doctrine  would  be  antagonistic 
to  our  form  of  government,  and  to  the  provisions  of  our  constitution.^® 
No  court,  in  the  ordinary  administration  of  justice,  in  common  law 
proceedings,  can  exercise  jurisdiction  over  a  person  unless  he  shall 
voluntarily  appear,  or  is  found  within  the  jurisdiction  of  the  court, 
so  as  to  be  served  with  process.  Therefore,  in  order  to  authorize  a 
court  to  determine  the  adverse  claims  of  parties  touching  their  rights 
in  things,  judicial  process  is  indispensable.  Until  notice  is  given,  the 
court  has  no  jurisdiction  in  any  case  to  proceed  to  judgment,  whatever 
its  authority  may  be,  by  the  law  of  its  organization,  over  the  subject 
matter.**     Judgment  without  notice  wants  all  the  attributes  of  a 

4.  State  V.  Guilbert,  66  Ohio  St.  675,  How.  424,  15  U.  S.  (L.  ed.)  100;  Na- 

47  N.  E.  551,  60  A.  S.  R.  756,  38  tions  v.  Johnson,  24  How.  195,  16  U. 

L.R.A.  519.  S.  (L.  ed.)  628;  Mason  v.  Eldred,  6 

6.  Wilson  V.  St.  Louis,  etc.,  R.  Co.,  Wall.   231,  18  U.   S.    (L.   ed.)    783; 

108  Mo.  588,  18  S.  W.  286,  32  A.  8.  Lasers  v.  Rocherean,  17  Wall.  437,  21 

R.  624.  U.  S.  (L.  ed.)  694;  Galpin  v.  Page, 

6.  Boyd  V.  Chesapeake,  etc.,  Canal  18  Wall.  350,  21  U.  S.  (L.  ed.)  959; 
Co.,  17  Md.  195,  79  Am.  Dec.  646;  Ex  parte  Robinson,  19  Wall.  513,  22 
Washington  v.  Sanders,  13  N.  C.  343,  U.  S.  (L.  ed.)  205;  Earle  v.  McVeigh, 
21  Am.  Dec.  336;  Carey  v.  German  91  U.  S.  503,  23  U.  S.  (L.  ed.)  398; 
American  Ins.  Co.,  84  Wis.  80,  54  N.  Windsor  v.  McVeigh,  93  U.  S.  274, 
W.  18,  36  A.  S.  R.  907,  20  L.R.A.  23  U.  S.  (L.  ed.)  914;  Pennoyer  v. 
267.  Neff,  95  U.  S.  714,  24  U.  ff.  (L.  ed.) 

7.  Boyd  V.  Chesapeake,  etc.,  Canal  565;  St.  Clair  v.  Cox,  106  U.  S.  350, 
Co.,  17  Md.  195,  79  Am.  Dec  646.  1  S.  Ct.  354,  27  U.  S.  (L.  ed.)  222; 

8.  Johnson  v.  Elkins,  90  Ky.  163, 13  Smith  v.  Woolfolk,  115  U.  S.  143,  5 
S.  W.  448,  8  L.R.A.  552.  S.  Ct.  1177,  29  U.  S.   (L.  ed.)  357; 

9.  Carey  v.  German-American  Ins.  Renand  v.  Abbott,  116  U.  S.  277,  6 
Co.,  84  Wis.  80,  54  N.  W.  18,  36  A.  S.  S.  Ct.  1194,  29  U.  S.  (L.  ed.)  629; 
R.  907,  20  L.R.A.  267.  Turner  v.  Sawyer,  150  U.  S.  578,  14 

10.  Lonkeyv.KevcsSilverMin.ro.,  S.  Ct.  192,  37  U.  S.  (L.  ed.)  1189; 
21  Nev.  312,  31  Pac.  57, 17  L.R.A.  351.  Scott  v.  McNeal,  154  U.  S.  34, 14  S.  Ct. 

11.  HolHngsworth  V.  Barbour,  4  Pet.  1108,  38  U.  S.  (L.  ed.)  896;  In  re 
466,  7  U.  S.  (L.  ed.)  922;  Kendall  v.  Johnson,  167  U.  S.  120,  17  S.  Ct.  736, 
United  States,  12  Pet.  524,  9  U.  S.  42  U.  S.  (L.  ed.)  103;  McDonald  v. 
(L.  ed.)  1181;  Walden  v.  Craig,  14  Mabee,  243  U.  S.  90,  37  S.  Ct.  343; 
Pet.  147,  10  U.  S.  (L.  ed.)  393;  Bos-  Ex  parte  Cheatham,  6  Ark.  531,  44 
well  V.  Otis,  9  How.  336,  13  U,  S.  (L.  Am.  Dec.  525;  Hobby  v.  Bunch,  83 
ed.)    164;    Hemdon   v.    Ridgway,   17  Ga.  1,  10  S.  E.  113,  20  A.  S.  R.  301; 
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judicial  determination;  it  is  judicial  usu^ation  and  oppression;  and 
can  never  be  upheld  where  justice  is  justly  administered.^'  The  mere 
fact  that  a  defendant  has  knowledge  of  a  suit  pending  against  him  is 
not  sufficient  to  give  the  court  jurisdiction.**  Even  in  proceedings 
in  rem  notice,  either  actual  or  constructive,  is  required,  in  order 
that  the  judgment  may  have  any  validity.**  But  notice  is  for  the  sole 
benefit  of  the  defendant  to  afford  him  an  opportunity  of  being  heard 
on  the  claim  or  the  charges  made  against  him.*^  It  is  hot  required 
for  the  protection  of  the  plaintiflF.**  Moreover  a  party  may  waive  his 
right  to  have  a  suit  begun  against  him  by  process,*^  and  he  does  so 
by  making  a  voluntary  appearance,**  or  by  authorizing  another  to 
appear  for  him.*'  If  juri^iction  is  once  lost  it  can  be  regained  only 
by  a  second  service  of  process.** 

4.  Amendment  of  Pleadings;  New  Parties. — ^The  general  rule  is 
that,  in  an  action  at  law,  the  amendment  of  a  complaint  or  declaration, 
with  leave  of  court,  does  not  require  the  service  of  a  new  summons 
on  the  defendant,  where  the  amendment  does  not  set  up  any  new  cause 
of  action  or  work  any  substantial  change  in  the  cause  of  action  already 

Call  V.  Rocky  Mountain  Bell  Tel.  Co.,  16.  Windsor  v.  McVeigh,  93  U.  8. 

16  Idaho  551, 102  Pac.  446, 133  A.  S.  274,  23  U.  S.  (L.  ed.)  914;  Mohr  v. 

R.  135;  Thomily  v.  Prentice,  121  la.  Manierre,  101  U.  S.  417,  25  U.  S.  (L. 

89,  96  N.  W.  728,  100  A.  S.  R.  317;  ed.)    1052;    McEwan   v.    Zimmer,   38 

Tootle  V.  Ellis,  63  Kan.  422,  65  Pac.  Mich.  765,  31  Am.  Rep.  332;  Lonkey 

676,  88  A.  S.  R.  246;  Bernhardt  v.  v.  Keyes  Silver  Min.  Co.,  21  Nev.  312, 

Brown,  118  N.  C.  700, 119  N.  C.  606, 24  31  Pac.  57,  17  L.R.A.  351;  Deegan  v. 

S.  E.  527,  713,  26  S.  E.  162,  36  L.R.A.  Deegan,  22  Nev.  185,  37  Pac.  360,  58 

402;  State  v.  Guilbert,  56  Ohio  St.  575,  A.  S.  R.  742;  North  Pacific  Cycle  Co. 

47  N.  E.  "551,  60  A.  S.  R.  756,  38  v.  Thomas,  26  Ore.  381,  38  Pac.  307, 

L.R.A.  519;  Oilman  v.  Thompson,  11  46  A.  S.  R.  636. 

Vt.  643,  34  Am.  Dec.  714;  Dwyer  v.  Note:  40  A.  S.  R.  431. 

Nolan,  40  Wash.  459,  82  Pac.  746,  111  16.  Mohr  v.  Manierre,  101  U.  S.  417, 

A.  S.  R.  919,  5  Ann.  Caa.  890, 1  LJI.A.  25  U.  S.  (L.  ed.)  1052. 

(N.S.)  551.  17.  Hazel  v.  Jacobs,  78  N.  J.  L.  459, 

12.  Toland  v.  Sprague,  12  Pet.  300,  75  Atl.  903,  20  Ann.  Cas.  260  and  note, 
f)    U.    S.    (L.    ed.)    1093;    Galpin    v.  27  L.R.A. (N.S.)  1066. 

Page,  18  Wall.  350,  21  U.  S.  (L.  ed.)  18.  Kendall  v.  United  States,  12  Pet. 

959.    See  also  Judgments,  vol.  15,  p.  524,  9  U.  S.  (L.  ed.)  1181;  Deegan  v. 

847.  Deegan,  22  Nev.  185,  37  Pac.  360,  58 

13.  See  JuDGiiEiiTS,  vol.  15,  p.  852.  A.  S.  R.  742.    See  also  Appearances, 

14.  Earle  v.  McVeigh,  91  U.  S.  503,  vol.  2,  p.  336;  Judgments,  vol.  15,  p. 
23  U.  S.   (L.  ed.)   398;  Pennoyer  v.  851. 

Neff,  95  U.  S.  714,  24  U.  S.  (L.  ed.)  19.  Hazel  v.  Jacobs,  78  N.  J.  L.  459, 

565;  Scott  v.  McNeal,  164  U.  S.  34,  75  Atl.  903,  20  Ann.  Cas.  260  and  note, 

14  S.  Ct.  1108,  38  U.  S.  (L.  ed.)  896;  27  L.R.A. (N.S.)   1066;  Teel  v.  Yost, 

Hobby  V.  Bunch,  83  Ga.  1,  10  S.  E.  128  N.  Y.  387,  28  N.  E.  353,  13  L.R.A. 

113,  20  A.  S.  R.  301 ;  Davies  v.  Thomp-  796. 

son  (Okla.)  160  Pac.  75,  L.R.A.1917B  20.  Wetmore  v.  Karrick,  205  U.  S. 

395  and  note.    And  see  infra,  par.  26  141,  27  S.  Ct.  434^  51  U.  8.  (L.  ed.) 

et  seq.  746. 
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alleged.  The  defendant  is  already  a  party  to  the  action  and  in  conrt.^ 
Also  in  a  suit  in  equity  an  amendment  of  the  bill  with  leave  of  court 
does  not  si  a  general  rule  require  the  service  of  new  process  on  the 
parties  already  before  the  court.*  If,  however,  the  amended  pleading 
presents  a  new  and  distinct  cause  of  action  from  that  presented  in  the 
original  pleading,  the  general  rule  is  that  there  should  be  new  service 
of  process  after  the  amendment.'  Where  new  parties  defendant  are 
brought  in,  it  is  necessary,  in  order  to  acquire  jurisdiction  over  them, 
to  serve  them  with  process,  unless  they  voluntarily  appear  or  waive 
such  service.  There  is  no  way  of  bringing  a  party  into  court,  and 
within  its  jurisdiction,  against  his  will,  except  by  the  service  of  proc- 
ess; *  but  new  process  need  not  be  served  on  the  parties  already  before 
the  court.*  Neither  is  it  necessary  that  new  process  shall  issue  where 
additional  parties  plaintiff  are  made,  because  they  are  the  moving 
parties  and  come  into  court  voluntarily.*  New  process  unless  waived 
is  necessary,  on  a  supplemental  bill  or  a  bill  of  revivor,'  but  not  on 
a  cross  bill.^  After  a  judgment  of  dismissal  the  court  loses  jurisdic- 
tion of  the  cause  and  of  the  person  of  the  defendant.  A  new  judgment 
in  personam  cannot  be  rendered  against  the  defendant  until,  by  volun- 
tary appearance  or  due  service  of  process,  the  court  has  again  acquired 
jurisdiction  over  him.  Parties  as  to  whom  a  bill  has  been  dismissed  by 
the  complainant  after  a  final  judgment  or  decree  can  only  be  brought 
back  by  the  usual  process.^  After  a  decree  disposing  of  the  issues  tod 
in  accordance  with  the  prayer  of  a  bill  has  been  made,  it  is  not  compe- 
tent for  one  of  the  parties,  without  a  service  of  new  process,  or  appear- 
ance, to  institute  further  proceedings  on  new  issues  and  for  new  ob- 
jects, although  connected  with  the  subject  matter  of  the  original  liti- 
gation, by  merely  giving  the  new  proceedings  the  title  of  the  original 
cause.^® 

1.  Smith  V.  Nelson  Bros.,  69  W.  Va.       5.  Note :  Ann.  Cas.  1913B  833. 
560,  72  S.  E.  646,  Ann.  Cas.  1913B  829      6.  See  Parties,  vol.  20,  p.  696. 

and  note.    As  to  amendments  general-  7.  French  v.  Hay,  22  Wall.  238,  22 

ly,  see  Pleading,  ante,  par.  127  et  seq.  U.  S.  (L.  ed.)  799;  Shaw  v.  Bill,  95 

2.  French  v.  Hay,  22  Wall.  238,  22  U.  S.  10,  24  U.  S.  (L.  ed.)  333.     See 
U.  S.  (L.  ed.)  799;  Shaw  v.  Bill,  95  also  Equity,  vol.  10,  p.  439. 

U.    S.    10,   24   U.    S.    (L.    ed.)    333;  8.  Kingsbury  v.  Buckner,  134  U.  S. 

Woodward  v.  Brown,  119  Cal.  283,  51  650,  10  S.  Ct.  638,  33  U.  S.  (L.  ed.) 

Pac.  2,  542,  63  A.  S.  R.  108 ;  White  v.  1047.    See  also  Equity,  vol.  10,  p.  490. 

Hinton,  3  Wyo.  753,  30  Pac.  953,  17  9.  Wetmore  v.  Karrick,  205  U.  S. 

L.R.A.  66.  141,  27  S.  Ct.  434,  51  U.  S.  (L.  ed.) 
Note:  Ann.  Cas.  1913B  832.  745;  New  York  Life  Ins.  Co,  v.  Dun- 
See  also  Equity,  vol.  10,  p.  439.  levy,  241  U.  S.  518,  36  S.  Ct.  613,  60 

3.  Notes:  61  A.  S.  R.  493;  Ann.  Cas.  U.  S.  (L.  ed.)  1140. 
1913B  835.  Note :  50  A.  S.  R.  740. 

4.  White  v.  Johnson,  27  Ore.  282,  40  See   also   Dismissal,    DisooNTiiru- 
Pac.  511,  50  A.  S.  R.  726  and  note,  ance  and  Nonsuit,  vol.  9,  p.  209. 

As  to  new  parties  generally,  see  Pae-  10.  Smith  v.  Woolfolk,  115  U.  S. 
TIES,  vol.  20,  p.  694.  143,  5  S.  Ct.  1177,  29  U.  S.  (L.  ed.) 
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5.  Issuance. — A  summons  is  issued  when  it  is  put  out  of  the  clerk's 
oflSce  under  his  sanction  and  authority,  and  given  to  an  officer/*  or 
to  some  one  else  to  give  to  an  officer,**  for  the  purpose  of  being  served. 
In  some  jurisdictions  the  filing  of  a  petition  is  necessary  to  vest  tiie 
clerk  with  authority  to  issue  the  summons.**  In  others  certain  facts 
are  required  to  be  proved  as  a  condition  precedent  to  the  issuance  of 
process,  and  where  this  is  true  failure  to  prove  the  existence  of  such 
facts  invalidates  the  process.**  But  when  the  proof  has  a  legal  ten- 
dency to  make  out  a  proper  case  in  all  its  parts  for  issuing  the  process, 
then,  although  the  proof  may  be  slight  and  inconclusive,  the  process 
will  be  valid  until  it  is  set  aside  by  a  direct  proceeding  for  that  pur- 
pose.*' When  process  is  delivered  by  the  clerk  to  an  officer  for  service, 
the  notation  of  the  officer  on  it  as  te  the  date  of  its  receipt  by  him  is 
controlling  evidence  as  to  when  it  was  issued,**  at  least  where  there 
is  no  intermediary,  but  the  process  is  delivered  by  the  clerk  himself 
to  the  officer.*'  Process  cannot  run  beyond  the  territorial  jurisdiction 
of  the  court  issuing  it,**  but  where  it  is  provided  that  suit  may  be 
brought  against  nonresidents  in  any  county,  regardless  of  the  county 
in  which  the  defendants  may  be  found,  the  court  may  send  its 
summons  to  any  county  in  which  service  can  be  obtained  on  the 
defendants.  Otherwise,  if  the  summons  could  be  issued  only  to  the 
county  wherein  the  court  is  held,  suit  could  only  be  brought  in  the 
county  where  the  defendant  could  be  found.** 

6.  Style,  Teste,  D&te  and  Signature. — ^A  writ  is  properly  said  to 
run  in  the  name  of  the  person  or  government  from  whom  the  com- 
mand on  the  face  of  the  writ  appears  to  emanate.**  Where  the  style 
of  writs  and  other  process  is  prescribed  by  constitutional  provision, 
failure  to  comply  therewith  renders  such  process  void,  or  at  least  void- 
able,* though  of  course  a  general  appearance  by  the  defendant  will 

357;  Great  Western  Tel.  Co.  v.  Purdy,  (N.  Y.)  118, 47  Am.  Dec.  242  and  note. 

162  U.  S.  329,  16  S.  Ct.  810,  40  U.  S.  16.  Smith  v.  Cashie,  etc.,  R.,  etc., 

(L.  ed.)  986.  Co.,  142  N.  C.  26,  54  S.  E.  788,  6 

11.  Houston  v.  Thornton,  122  N.  C.  L.R.A.(N.S.)  439;  Galehouse  v.  Min- 
366,  29  S.  E.  827,  65  A.  S.  R.  699;  neapolis,  etc.,  R.  Co.,  22  N.  D.  615, 
Smith  V.  Cashie,  etc.,  R.,  etc.,  Co.,  142  135  N.  W.  189,  47  L.R.A.(N.S.)  965. 
N.  C.  26,  54  S.  E.  788,  5  L.R.A.(N.S.)  17.  Houston  v.  Thornton,  122  N.  C. 
439;  White  v.  Johnson,  27  Ore.  282,  365,  29  S.  E.  827,  65  A.  S.  R.  699. 
40  Pac.  511,  50  A.  S.  R.  726.  18.  Kendall  v.  United  States,  12  Pet. 

12.  Houston  V.  Thornton,  122  N.  C.  524,  9  U.  S.  (L.  ed.)  1181.  And  see 
365,  29  S.  E.  827,  65  A.  S.  R.  699.  infra,  par.  15. 

13.  Atchison,  etc.,  R.  Co.  v.  Lam-  19.  New  York,  etc.,  R.  Co.  v.  Estill, 
bert,  31  Okla.  300,  121  Pac.  654,  Ann.  147  U.  S.  591,  13  S.  Ct.  444,  37  U.  S. 
Cas.  1913E  329.  (L.  ed.)  292. 

14.  Barkelos  v.  Randall,  4  Blackf.  20.  Johnson  v.  Provincial  Ins.  Co., 
(Ind.)  476,  32  Am.  Dec.  46;  Miller  v.  12  Mich.  216,  86  Am.  Dec.  49. 
Brinkerhoff.  4  Denio  (N.  Y.)  118,  47  1.  McLendon  v.  State,  92  Tenn.  520, 
Am.  Dec.  242  and  note.  22  S.  W.  200,  21  L.R.A.  738. 

16.  Miller  v.  Brinkerhoff,  4  Denio 
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give  the  court  jurisdiction  of  his  person  even  though  the  process  is 
void."^  But  such  a  provision  applies  only  to  the  judicial,  and  not  to 
the  executive,  department.*  It  is  of  no  consequence  in  what  part  of 
the  process  the  state  is  introduced,  so  that  the  command  is  given  in  its 
name.*  The  teste  of  a  writ  is  a  mere  matter  of  form,  and  the  want 
thereof  does  not  invalidate  the  writ.*  An  alias  writ  should  be  tested 
of  the  term  to  which  the  original  writ  was  returned.*  The  date  also 
is  no  part  of  the  form  of  a  summons.  Hence  where  a  summons  is 
properiy  issued  within  the  time  allowed  by  law,  the  fact  that  it  was 
erroneously  dated  does  not  render  it  void.'  On  the  other  hand, 
the  signature  of  the  clerk  or  the  plaintiff  or  the  plaintiff's  attorney, 
accordingly  as  the  one  or  the  other  may  be  required  by  law,  is  one 
of  the  testimonials  by  which  the  authenticity  of  the  summons  is  made 
to  appear,  and  therefore  to  render  a  writ  valid  it  must  be  so  signed.® 
The  signature  need  not  be  in  the  handwriting  of  the  plaintiff  or  his 
attorney.  Any  signature,  whether  written,  printed,  or  lithographed, 
which  the  party  issuing  the  summons  may  adopt  as  his  own,  will 
be  sufficient.*  According  to  some  decisions  process  may  be  signed  by 
a  deputy  clerk  in  his  own  name ;  others  hold  that  a  deputy  must  sign 
in  the  name  of  his  principal.*®  A  writ  signed  by  a  female  deputy 
clerk  is  voidable  at  most,  and  is  not  subject  to  collateral  attack.*^ 
Where  the  clerk  signing  a  writ  is  ex  officio  clerk  of  several  different 
courts,  the  affixing  of  a  seal  inscribed  with  the  name  of  a  court  is  a 
sufficient  designation  of  the  court  for  which  he  is  acting.** 

7.  Direction  and  Designation  of  Parties. — ^At  common  law  all  writs 
and  other  process  must  be  directed  to  some  person  authorized  by  law 
to  execute  the  same,  and  without  such  direction  they  are  wholly  void ; 
but  it  is  sometimes  provided  by  statute  that  a  summons  may  be  served 
by  the  plaintiff  or  his  agent  Or  attorney.**  Where  the  defendant  is 
not  a  resident  of  the  county  where  suit  is  brought,  and  it  is  intended 
to  gain  jurisdiction  by  service  in  the  adjoining  county,  the  process 
must  be  issued  directed  to  an  officer  of  that  county.**    If  the  proper 

2.  See  Appearances,  vol.  2,  p.  336.  9,  Herrick  v.  Morrill,  37  Minn.  250, 

3.  Atty.-Gen.  v.  Jochim,  99  Mich.  33  N.  W.  849,  6  A.  S.  R.  841;  Hagen 
358,  58  N.  W.  611,  41  A.  S.  R.  606,  v.  Qresby,  34  N.  D.  349,  159  N.  W.  3. 
23  L.R.A.  699.  L.R.A.1917B  281  and  note. 

4.  White  V.  Com.,  6  Bin.  (Pa.)  179,  10.  Note:  42  L.R.A.(N.S.)  881-882. 
6  Am.  Dec.  443.  11.  State  v.    Police  Jury,   120   La. 

5.  Parsons  v.  Swett,  32  N.  H,  87,  163,  45  So.  47,  124  A.  S.R.  430,  14 
64  Am.  Dec.  352.  L.R.A.(N.S.)  794. 

6.  United  States  v.  Parker,  2  Dall.  12.  Touchard  v.  Crow,  20  CaL  160, 
373, 1  U.  S.  (L.  ed.)  421.  81  Am.  Dec.  108. 

7.  Hibemia     Sav.,     etc.,     Soc.     v.  18.  Vaughn   v.   Brown,  9  Ark.   20, 
Churchill,  128  Cal.  633,  61  Pac.  278,  79  47  Am.  Dec.  730.    See  infra,  par.  13. 
A.  S.  R.  73.  14.  Antcliff  v.  June,  81  Mich.  477, 

8.  Sharman  v.  Huot,  20  Mont.  555,  45  N.  W.  1019,  21  A.  S.  R.  533,  10 
52  Pac.  558,  63  A.  S.  R.  645.  L.R.A.  62L 
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officer  is  disqualified  the  writ  must  be  directed  to  the  officer  who  is 
authorized  to  act  in  his  place.**  In  accordance  with  the  rule  that 
notice  to  a  party  defendant  is  required  in  order  to  give  the  court 
jurisdiction,  the  process  must  correctly  name  the  parties.**  This 
requirement  is  mandatory,  and  a  summons  which  names  only  one  of 
several  defendants,  followed  by  the  words  "et  al.,"  is  not  a  compliance 
therewith.*^  Where,  however,  the  names  of  the  defendants  are  stated 
in  the  title  of  the  case  in  the  summons,  it  is  not  necessary  to  repeat 
them.** 

8.  Designation  of  Time  and  Place  to  Appear. — ^The  process  must 
specify  a  time  and  place  for  the  defendant  to  appear  and  defend.** 
Accordingly  where  tiie  process  fails  to  fix  a  return  day,**  or  to  name 
any  place  or  court  where  the  same  is  to  be  returned,*  it  is  void.  So 
a  summons  returnable  before*  or  after*  the  authorized  statutory 
period  is  a  nullity.  But  the  general  rule  seems  to  be  that  where  the 
return  day  of  process  is  mistaken  or  defectively  stated,  it  does  not 
render  the  process  void,  but  only  voidable.*  To  this  general  rule 
there  seems  a  well  settled  exception  in  cases  of  writs  of  mesne  process 
running  against  the  body  of  the  defendant,  and  made  returnable  after 
an  intervening  term,  because  of  the  danger  of  the  defendant  being 
subjected  to  a  long  imprisonment.  Such  writs  are  not  voidable,  but 
void  absolutely,  and  incapable  of  amendment.*  There  are  decisions 
which  hold  that  a  writ  tested,  for  instance,  on  the  first  day  of  August, 
and  made  returnable  on  the  first  Monday  in  August  "next,"  is  void, 
as  being  returnable  after  several  intervening  terms,  August  next  being 
construed  as  August  of  the  following  year;  but  the  better  rule  seems 
to  be  that  the  writ  in  such  a  case  is  not  absolutely  void,  since,  read 
in  the  light  of  the  law  as  to  issuance  and  return  of  process,  the  error 
is  self-correcting,  and  it  appears  that  the  first  Monday  of  the  month 
there  mentioned  was  intended.*  The  work  "next"  may  be  understood 
to  refer  to  the  day  as  well  as  to  the  month,  and  will  be  so  construed 
when  it  is  necessary  to  effectuate  the  intention  of  the  parties.  Where 
a  month  is  referred  to  without  designation  of  the  year,  it  will  be 

16.  Johnson  v.  Elkins,  90  Ky.  163,  wagon,  70  W.  Va.  570,  74  S.  E.  732, 

13  S.  W.  448,  8  L.R.A.  552;  Oliphant  Ann.  Cas.  1914A  1084  and  note. 

V.  Dallas,  15  Tex.  138,  65  Am.  Dec.  2.  Pinchin  v.  Fry,  1  DaU.  (Pa.)  405, 

146.  1  U.  S.  (L.  ed.)  197. 

16.  Ex  parte  Cheatham,  6  Ark.  531,  8.  Note :  Ann.  Cas.  1914A  1087. 
44  Am.  Dec.  525.  4.  Milburn  v.  State,  11  Mo.  188,  47 

17.  Note :  14  Ann.  Cas.  571.  Am.  Dec.  148 ;  Kelly  v.  Gihnan,  29  N. 

18.  Martin  v.  Parker,  14  Minn.  13,  H.  385,  61  Am.  Dec.  648. 

100  Am.  Dec.  188.  5.  Kelly  v.  Gilman,  29  N.  H.  385, 

19.  Note :  Ann.  Cas.  1914A  1086.  61  Am.  Dec.  648. 

20.  Washington  v.   Sanders,  13  N.  6.  Point   Pleasant  v.    Greenlee,   63 
C.  343,  21  Am.  Dec.  336.  W.  Va.  207,  60  S.  E.  601,  129  A.  S. 

1.  Washington  v.  Sanders,  13  N.  C.   R.  97L 
343,  21  Am.  Dec.  336 ;  Rousey  v.  Stil- 
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understood  to  be  of  the  current  year,  unless  from  the  connection  it 
is  apparent  that  another  year  is  intended.  A  writ,  therefore,  made 
in  February,  returnable  at  the  court  to  be  held  on  the  fourth  Tuesday 
of  April,  will  be  understood  as  returnable  on  the  fourth  Tuesday  of 
April  next.^ 

9.  Seal. — ^It  is  the  established  rule,  both  at  common  law  and  by 
statute,  that  if  a  court  has  a  judicial  seal  it  must  be  affixed  to  all  of 
its  process.*  If  it  has  not,  the  clerk  must  use  his  private  seal,  but 
he  ought  in  such  case  to  certify  that  no  public  seal  has  been  provided, 
for  the  presumption  is  that  every  court  has  a  seal.'  The  eCFect  of 
omitting  the  seal  in  such  cases  has  given  arise  to  considerable  con- 
trariety of  opinion.  Many  cases  hold  that  where  process  is  required 
by  law  to  bear  the  seal  of  the  court  out  of  which  it  issues,  a  writ  or 
summons  which  does  not  bear  such  seal  is  void.^^  Others  take  the 
view  that  the  writ  is  thereby  rendered  voidable  but  not  void,  and  that 
the  defect  may  be  waived,^*  or  cured  by  amendment.^'  In  some  states 
it  was  formerly  held  that  a  writ  not  sealed  as  required  by  law  was 
absolutely  void,**  but  the  rule  is  now  otherwise.**  It  has  been  held 
that  all  writs  must  be  under  the  seal  of  the  court,  except  those  that 
issue  to  the.  county  of  the  court  to  which  they  are  returnable.**  On 
the  one  side,  the  theory  seems  to  be  that  before  the  seal  is  affixed  there 
can  be  no  writ ;  that  without  the  seal  there  can  be  no  legal  command 
to  execute  the  judgment  of  the  court ;  that  an  officer  acting  in  the  ab- 
sence of  a  seal  acts  in  the  absence  of  a  writ;  and  that,  while  so  acting, 
whatever  he  does  is  unjustifiable  and  void.  On  the  other  side,  it  is 
assumed  that  the  omission  of  the  seal  is  an  omission  of  a  matter  of 
form  rather  than  of  substance;  that  it  can  be  corrected  by  amendment, 
on  application  to  the  court;  and  that,  being  an  amendable  error,  it 

7.  Kelly  y.  Oilman,  29  N.  H.  385,  Choate  v.  Spencer,  13  Mont.  127,  33 
61  Am.  Dec.  648.  Pac.  651,  40  A.  S.  R.  425  and  note,  20 

8.  Wehrman  v.  Conldin,  155  U.  S.  L.R.A.  424  and  note;  Starkey  v.  Lunz, 
314,  15  S,  Ct.  129,  39  U.  S.  (L.  ed.)  57  Ore.  147,  110  Paci.  702,  Ann.  Cas. 
167;  Garland  v.  Britton,  12  111.  232,  1912D  783  and  note. 

52  Am.  Dec.  487  and  note;  Cboate  v.  11.  Cartwright  v.   Chabert,  3  Tex. 

Spencer,  13  Mont.  127,  32  Pac.  651,  261,  49  Am.  Dec.  742. 

40  A.  S.  R.  425  and  note,  20  L.R.A.  12.  Jump  v.  McClurg,  35  Mo.  193, 

424  and  note.  86  Am.  Dec.  146. 

9.  Wehrman  v.  Conklin,  155  U.  S.  Note:  Ann.  Cas.  1912D  786.  And 
314,  15  S.  Ct.  129,  39  U.  S.  (L.  ed.)  see  infra,  par.  75. 

167 ;  Garland  v.  Britton,  12  III.  232,  52       13.  Woolford  v.  Dugan,  2  Ark.  131, 

Am.  Dee.  487.  35  Am.  Dec.  52  and  note;  Stayton  v. 

10.  ^tna  Ins.  Co.  v.  Hallock,  6  Newcomer,  6  Ark.  451,  44  Am.  Dec 
Wall.  556, 18  U.  S.  (L.  ed.)  948;  Gar-  524;  Foss  v.  Isett,  4  G.  Greene  (la.) 
land  V.  Britton,  12  Dl.  232,  52  Am.  Dec.  76,  61  Am.  Dec.  117. 

487;  Gordon  v.  Bodwell,  59  Kan.  51,       14.  Note:  Ann.  Cas.  1912D  787. 
51  Pac.  906,  68  A.  S.  R.  341;  Stouffer       15.  Seawell  v.  Cape  Fear  Bank,  14 
V.  Harland,  68  Kan.  135,  74  Pac.  610,   N.  C.  279,  22  Am.  Dec.  722. 
104  A.   S.   R.   396,  64  L.R.A.   320; 
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cannot  utterly  avoid  the  wiit.^*  This  difference  of  opinion  may  be 
explained  to  some  extent  by  reference  to  the  statutes  on  the  subject. 
Thus  where  process  may  be  amended  before  or  after  a  judgment  has 
been  rendered,  the  failure  of  a  clerk  of  court  to  attach  to  a  writ  his 
official  seal,  when  so  required  by  law,  will  be  regarded  as  a  remedial 
irregularity;  but,  if  the  statute  does  not  authorize  such  a  change  of 
process,  the  neglect  to  affix  the  seal  makes  the  writ  void.^'  Where  the 
process  is  issued  by  the  party  or  his  attorney,  and  not  by  the  clerk  of 
courti  a  seal  is  not  required.^^ 

III.  Servicb  of  Process 

Methods  of  Service 

10.  In  General. — ^The  law  provides  for  two  methods  of  service  of 
process:  the  one  actual  and  the  other  constructive.  Actual  service  of 
process  is  made  by  reading  the  original  process  to  the  defendant  or  by 
delivering  to  him  a  copy  thereof;  and  constructive  service  of  process, 
which  is  a  substituted  service  of  process,  is  made  by  leaving  a  copy  of 
the  process  at  the  defendant's  residence  when  he  is  absent,  or  by  post- 
ing or  publishing  notice  of  the  pendency  of  the  suit  and  mailing  a 
copy  of  the  notice  posted  or  published  to  the  defendant,  if  his  post- 
office  address  is  known.*'  Each  state  may  determine  for  itself  what 
manner  of  service  of  process  shall  be  sufficient  to  bring  its  citizens 
into  court;  but  its  regulations  cannot. operate  extraterritorially,  and 
therefore  are  not  binding  on  citizens  of  other  states  unless  they  go 
voluntarily  within  its  limits.*®  Where  a  particular  method  of  serving 
process  is  prescribed  by  statute,  that  method  must  be  followed,  and 
the  rule  is  especially  exacting  in  reference  to  corporations.*  If  the 
manner  of  service  is  not  provided  for,  personal  service  is  requisite.* 
Personal  service  of  process  is  not  absolutely  essential  in  all  cases,  for 

16.  Note:  35  Am.  Dec.  53.  Chicago,  etc.,  R.  Co.,  225  HI.  197,  80 

17.  Starkey  v.  Lunz,  57  Ore.  147,  N.  E.  109,  106  A.  S.  R.  133,  8  L.R.A. 
110  Pac.  702,  Ann.  Cas.  1912D  783.  (N.S.)  1186. 

18.  Note:  20  L.R.A.  425.  1.  Amy  v.   Watertown,  130  U.   S. 

19.  Boswell  V.  Otis,  9  How.  336,  13  301,  9  S.  Ct.  539,  32  U.  S.  (L.  ed.) 
n.  S.  (L.  ed.)  164;  Bimelerv.  Dawson,  946;  Benson  v.  Smith,  42  Me.  414, 
4  Scam.  (HI.)  536,  39  Am.  Dec.  430;  66  Am.  Dec.  285;  Lowman  v.  Ballard, 
Nelson  v.  Chicago,  etc.,  R.  Co.,  225  III.  168  N.  C.  16,  84  S.  'fe.  21,  Ann.  Cas. 
197,  80  N.  E.  109,  116  A.  S.  K.  133,  8  1917B  899,  L.R.A.1915D  427  and  note. 
L.R.A.(N.S.)  1186;  Bernhardt  v.  As  to  service  on  corporations,  see  in- 
Brown,  118  N.  C.  700,  119  N.  C.  506,  fra,  par.  83  et  seq, 

24  S.  E.  527,  715,  26  S.  E.  162,  36  2.  Haj  v.  American  Bottle  Co.,  261 

L.R.A.  402;  Callen  v.  ElHson,  13  Ohio  111.  362,  103  N.  E.  1000,  Ann.  Cas. 

St.  446,  82  Am.  Dec.  448.     And  see  1915 A  220  and  note;  Frost  v.  Atwood, 

infra,  par.  16,  26,  46.  73  Mich.  67,  41  N.  W.  96,  16  A.  S.  R. 

20.  Bimeler    v.    Dawson,    4    Scam.  560. 

(111.)  536,  39  Am.  Dec.  430;  Nelson  v.       Note:  16  L.R.A.  200. 
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the  legislature  may^  in  its  discretion,  provide  for  notice  by  publication, 
or  some  other  kind  of  constructive  notice  where  personal  notice  is  for 
any  reason  impracticable.' 

11.  Service  on  Nonresidents. — Where  a  personal  liability  is  sought 
to  be  enforced  by  judicial  proceedings  and  after  written  notice,  the 
notice  must  be  personally  served  on  the  defendant  within  the  terri- 
torial jurisdiction  of  the  court  by  whose  order  or  judgment  his  per- 
sonal liability  is  to  be  ascertained  and  fixed,  unless  he  voluntarily 
appears  or  agrees  to  accept  some  other  form  of  service.^  But  the  rule 
is  different  in  a  proceeding  in  rem,  where  the  action  of  the  court  has 
relation  to  the  thing  or  property,  which  it  binds  in  the  absence  of 
any  personal  notice  to  a  party  interested.*  The  authorities  all  con- 
cur in  denying  jurisdiction  in  actions  in  personam  over  nonresidents 
on  anything  short  of  actual  notice  given  within  the  territorial  limits 
of  the  forum,  or  voluntary  appearance  there.*  This  doctrine  applies, 
in  all  its  force,  to  personal  judgments  of  state  courts  against  foreign 
corporations.^    A  judgment  without  personal  service  against  a  non- 

3.  See  infra,  par.  26.  24  TJ.  S.   (L.  ed.)  565;  Brooklyn  ▼. 

4.  Levy  v.  Fitzpatrick,  15  Pet.  167,  Aetna  L.  Ins.  Co.,  99  U.  S.  362,  25 
10  U.  S.  (L.  ed.)  699;  Webster  v.  U.  S.  (L.  ed.)  416;  Pana  v.  Bowler, 
Reid,  11  How.  437,  13  U.  S.  (L.  ed.)  107  U.  S.  529,  2  S.  Ct.  704,  27  U.  S. 
761;  Shields  v.  Thomas,  18  How.  253,  (L.  ed.)  424;  Freeman  v.  Alderson, 
15  U.  S.  (L.  ed.)  368;  Cooper  v.  119  U.  S.  185,  7  S.  Ct.  165,  30  U.  S. 
Reynolds,  10  Wall.  308.  19  U.  S.  (L.  (L.  ed.)  372;  Grover,  etc.,  Sewing 
ed.)  931;  Pennoyer  v.  Neff,  95  U.  S.  Mach.  Co.  v.  Radcliffe,  137  U.  S.  287, 
714,  24  U.  S.  (L.  ed.)  565;  St.  Clair  11  S.  Ct.  92,  34  U.  S.  (L.  ed.)  670; 
V.  Cox,  106  U.  S.  350,  1  S.  Ct.  354,  Goldey  v.  Morning  News,  156  U.  S. 
27  U.  S.  (L.  ed.)  222;  Wilson  v.  518,  15  S.  Ct.  559,  39  U.  S.  (L.  ed.) 
Seligman,  144  IT.  S.  41,  12  S.  Ct  517;  Owens  v.  Henry,  161  U.  S.  642, 
541,  36  U.  S.  (L.  ed.)  338;  Mexican  16  S.  Ct.  693,  40  U.  S.  (L.  ed.)  837; 
Cent  R.  Co.  v.  Pinkney,  149  U.  S.  Dewey  v.  Des  Moines,  173  U.  S.  193, 
194,  13  S.  Ct  859,  37  U.  S.  (L.  ed.)  19  S.  Ct  379,  43  U.  S.  (L.  ed.)  665; 
699;  National  Exch.  Bank  v.  Wiley,  Western  L.  Indemnity  Co.  v.  Rupp, 
195  U.  S.  257,  25  S.  Ct  70,  49  U.  S.  235  U.  S.  261,  35  S.  Ct  37,  59  U.  S. 
(L.  ed.)  184;  Caledonian  Coal  Co.  v.  (L.  ed.)  220;  Brown  v.  Campbell,  100 
Baker,  196  U.  S.  432,  25  S.  Ct.  375,  Cal.  635,  35  Pac.  433,  38  A.  S.  R. 
49  U.  S.  (L.  ed.)  540;  Clark  v.  Wells,  314;  Griffith  v.  Milwaukee  Harvester 
203  U.  S.  164,  27  S.  Ct  43,  51  U.  S.  Co.,  92  la.  634,  61  N.  W.  243,  54  A. 
(L.  ed.)  138;  Wetmore  v.  Karrick,  205  S.  R.  573;  Cabanne  v.  Graf,  87  Minn. 
U.  S.  141,  27  S.  Ct.  434,  51  U.  S.  510,  92  N.  W.  461,  94  A.  S.  R.  722, 
(L.  ed.)  745;  New  York  L.  Ins.  Co.  59  L.R.A.  735;  Latimer  v.  Union  Pac. 
V.  Dunlevy,  241  U.  S.  518,  36  S.  Ct  Ry.,  43  Mo.  105,  97  Am.  Dec.  378; 
613,  60  U.  S.  (L,  ed.)  1140;  Ward  v.  White  v.  Johnson,  27  Ore.  282,  40  Pac. 
Bovce,  152  N.  Y.  191,  46  N.  E.  180,  511,  50  A.  S.  R.  726;  Willamette  Real 
36  L.R.A.  549;  Thompson  v.  The  Ju-  Estate  Co.  v.  Hendrix,  28  Ore.  485, 
lius  D.  Morton,  2  Ohio  St.  26,  59  Am.  42  Pac.  514,  52  A.  S.  R.  800;  Scott 
Dec.  658 ;  White  v.  Johnson,  27  Ore.  v.  Noble,  72  Pa.  St  115,  13  Am.  Rep. 
282,  40  Pac.  511,  50  A.   S.  R.  726.  663.    And  see  infra,  par.  34,  45. 

5.  Thompson  v.  The  Julius  D.  Mor-       7.  St.  Clair  v.  Cox,  106  U.  S.  350, 
ton,  2  Ohio  St.  26,  59  Am.  Dec.  658.  1  S.  Ct  354,  27  U.  S.  (L.  ed.)  222. 

6.  Pennoyer  v.  Neff,  95  U.  S.  714, 
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resident  is  only  good  so  far  as  it  affects  the  property  which  is  taken 
or  brought  under  the  control  of  the  court  or  other  tribunal  in  an  ordi- 
nary action  to  enforce  a  personal  liability,  and  no  jurisdiction  is' 
thereby  acquired  over  the  person  of  a  nonresident  further  than  respects 
the  property  so  taken.®  Whatever  effect  a  constructive  service  may 
be  allowed  in  the  courts  of  the  same  government,  it  cannot  be  recog- 
nized as  valid  by  the  courts  of  any  other  government.*  Such  a  judg- 
ment is  not  required  to  be  enforced  in  another  state,  either  by  the  due 
faith  and  credit  clause  of  the  constitution,  or  the  act  of  Congress 
passed  in  aid  thereof.*®  On  the  contrary  it  has  been  held  that  due 
process  of  law  is  denied  by  the  action  of  a  state  court  in  according  full 
fivith  and  credit  to  a  judgment  in  personam  rendered  by  a  court  of 
another  state  against  a  nonresident  who  was  not  personally  served 
with  process  within  the  state,  and  who  made  no  appearance  in  the 
action.** 

Personal  Service 

12.  Authority  to  Serve  Writ  in  General. — ^The  power  of  sheriffs 
and  other  officers  to  serve  process  directed  and  committed  to  them  is 
statutory,  and  unless  conferred  expressly  or  by  fair  implication,  it  does 
not  exist.**  Ordinarily  the  sheriff  is  the  proper  officer  to  execute  all 
writs  returnable  to  court,  unless  another  is  appointed,  by  special  order, 
for  that  purpose,**  or  the  sheriff  is  incompetent  to  act,  in  which  case 
the  execution  of  process  by  him  or  his  deputy  is  unlawful  and  void.** 
Generally,  in  case  of  the  inability  of  the  sheriff  to  execute  process, 
the  coroner,  by  virtue  of  his  office,  is  authorized  to  act  as  his  substi- 
tute,** provided  the  process  is  directed  to  him ;  *•  and  where  he  has 

8.  Dewey  v.  Des  Moines,  173  U.  S.  11.  Old  Wayne  Mut.  L.  Ass'n  v. 
193,  19  S.  Ct.  379,  43  U.  S.  (L.  ed.)  McDonough,  204  U.  S.  8,  27  S.  Ct. 
666.  236,  51  U.  S.  (L.  ed.)  345. 

9.  D'Arcy  v.  Ketchum,  11  How.  165,  12.  Hahn  v.  Kelly,  34  CaL  391,  94 
13  U.  S.  (L.  ed.)  648;  Knowles  v.  Am.  Dec.  742;  Benson  v.  Smith,  42 
Logansport  Gaslight,  etc.,  Co.,  19  Wall.  Me.  414,  66  Am.  Dec.  285. 

58,   22   U.    S.    (L.   ed.)    70;   Hall  v.       Note:  20  Am.  Dec.  97. 

Lanning,   91   U.    S.    160,   23    U.    S.       13.  Washington  v.  Sanders,  13  N.  C. 

(L.   ed.)    271:    Pennover  v.    Neff,  95   343,  21  Am.  Dec.  336. 

U.   S.  714,  24  U.  Sf  (L.  ed.)    565;       14.  Clymer  v.  Willis,  3  Oal.  363,  58 

York  V.   Texas,  137  IT.   S.  15,  11   S.   Am.  Dec.  414;  CoUais  v.  McLeod,  30 

Ct  9,  34  U.  S.(L.  ed.)   604;  Wilson  N.  C.  221,  49  Am.  Dec.  376;  Stewart 

V.  Seligman,  144  U.  S.  41,  12  S.  Ct.  v.  Magness,  2  Cold.   (Tenn.)  310,  88 

541,  36  U.  S.  (L.  ed.)  338;  Goldey  v.   Am.  Dec.  598. 

Morning  News,  166  U.  S.  518,  15  S.       15.  Clymer  v.  Willis,  3  Cal.  363,  58 

Ct.  559,  39  U.  S.  (L.  ed.)  517.  Am.  Dec.  414;  Greennp  v.  Stoker,  12 

10.  D'Arcy  v.  Ketchum,  11  How.  111.  24,  52  Am.  Dec.  474;  CoUais  v. 
165,  13  U.  S.  (L.  ed.)  648;  Pennoyer  McLeod,  30  N.  C.  221,  49  Am.  Dec. 
V.  Neff,  95  U.  S.  714,  24  U.  S.  (L.  376;  Bowen  v.  Jones,  35  N.  C.  25,  55 
ed.)  565;  Wetmore  v.  Karrick,  205  U.  Am.  Dec.  426;  Kirk  v.  Murphy,  16 
S.  141,  27  S.  Ct.  434,  51  U.  S.   (L.    Tex.  654,  67  Am.  Dec.  640. 

ed.)  745.  16.  Johnson  v.  Elkins,  90  Ky.  163, 
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acted^  the  legal  presumption  is  that  the  facts  existed  which  rendered 
it  proper  for  him  to  act  in  the  particular  instance.^ ^  The  appointment 
of  a  special  officer  to  serve  process  is  a  judicial  act,  which  can  be 
exercised  only  by  the  authority  signing  the  process,  and  an  appoint- 
ment made  in  blank,  and  afterwards  filled  up  by  a  stranger,  confers 
no  authority  on  the  person  therein  apparently  authorized.*^  A  person 
properly  deputed  to  serve  a  writ,  as  by  indorsement  thereon,  has  all 
the  powers  of  his  principal,**  except  that  he  is  not  to  be  recognized 
or  obeyed  as  sheriff  or  other  officer,  but  must  show  his  authority,  and 
make  known  his  business  if  required  by  the  party  who  is  to  obey 
the  same.*®  The  deputy  of  a  sheriff  de  facto  may  lawfully  serve 
process.* 

13.  Authority  of  Party,  Attorney  or  Agent. — ^While  it  has  been 
held  that  a  plaintiff  in  a  justice's  court  might  serve  his  own  summons, 
either  where  he  is  himself  a  constable,  or  is  specially  deputed  for  the 
purpose,*  as  a  general  rule  the  law  does  not  authorize  a  person  to 
execute  process  in  his  own  favor.  To  permit  such  a  course  of  practice 
would  lead  to  great  oppression,  wrong,  and  irregularity.  The  law  has 
wisely  intrusted  the  decision  of  disputes  between  citizens  to  persons 
wholly  disinterested  and  free  from  bias  and  the  acrimony  of  feeling 
so  frequently,  if  not  uniformly,  engendered  by  litigation;  and  the 
same  is  equally  true  of  the  persons  selected  to  execute  the  process  neces- 
sary to  the  adjustment  of  such  disputes.*  Whether  this  prohibition, 
by  necessary  implication,  includes  the  agent  or  attorney  of  a  party  is 
a  question  which  has  not  been  much  litigated.  Some  cases  hold  invalid 
the  service  of  a  summons  by  the  plaintiff's  attorney,  either  because 
the  attorney  is  incompetent  at  common  law,  or  because  he  must  be 
considered  a  party  to  the  action.^  On  the  other  hand  it  has  been  held 
that  an  agisnt  ^  or  attorney  *  of  the  plaintiff  is  not  within  the  inhibi- 
tion of  a  statute  which  precludes  a  party  to  the  action  from  serving 
a  summons.  The  word  "party''  is  held  to  be  used  in  its  technical 
sense,  and  a  person  not  strictly  a  party  to  the  record  is  therefore  compe- 
ls S.  W.  448,  8  L.R.A.  552.  And  see  2.  Putnam  v.  Man,  3  Wend.  (N.  Y.) 
supra,  par.  7.  202,  20  Am.  Dec.  686. 

17.  Kirk  v.  Murphy,  16  Tex.  664,  S.  Snydacker  v.  Brosse,  51  HI.  357, 
67  Am.  Dec.  640.  99  Am.  Dee.  551. 

18.  Kelly  v.  Paris,  10  Vt.  261,  33  4.  Nelson  v.  Chittenden,  53  Colo.  30, 
Am.  Dec.  199;  Ross  v.  Fuller,  12  Vt.  123  Pac.  656,  Ann.  Cas.  1914A  1198 
265,  36  Am.  Dec.  342.  and  note. 

19.  North  Pac.  Cycle  Co.  v.  Thomas,       Note :  102  A.  S.  R.  694. 

26  Ore.  381,  38  Pac.  307,  46  A.  S.  R.  5.  Piano  Mfg.  Co.  v.  Murphy,  16  S. 
636.  D.  380,  92  N.  W.  1072,  102  A.  S.  R. 

20.  Burton  v.  Wilkinson,  18  Vt.  186,   692  and  note. 

46  Am.  Dec.  145.  Note :  Ann.  Cas.  1914A  1202. 

I.  Fowler  v.  Bebee,  9  Mass.  231,  6  6.  Notes:  102  A.  S.  R.  694;  Ana. 
Am.   Dec.   62.  Cas.  1914A  1202. 
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tent  to  serve  the  summons.^  It  has  also  been  held  that  the  plaintLffs 
attorney  or  agent  may  be  deputized  to  serve  a  summons.^  A  sheriff 
who  is  a  member  of  a  banking  corporation  may  serve  process  thereon, 
because,  not  being  personally  liable,  he  is  not  a  party  to  the  action.* 

14,  Time  for  Service. — Service  of  process  should  be  made  as  expe- 
ditiously as  the  circumstances  will  permit.^®  It  cannot  be  made  before 
the  commencement  of  the  suit,*^  or  after  the  return  day.^*  Process 
loses  its  vitality  after  the  return  day,  unless  by  virtue  of  a  statute  or 
of  some  act  of  the  court  itself  the  right  of  the  officer  to  serve  the  same 
is  extended.^'  Service  may  be  made  at  night  as  well  as  in  the  day- 
time,** but  not  ordinarily  on  Sunday  or  a  legal  holiday.**  Where  the 
law  requires  a  summons  to  be  served  a  certain  number  of  days  before 
the  return  day,  a  service  otherwise  made  is  void  and  confers  no  juris- 
diction of  the  defendant.**  In  determining  whether  service  of  process 
has  been  made  a  sufficient  number  of  days  before  the  return  day  the 
general  rule  is  to  include  one  day  and  to  exclude  the  other,*'  some 
courts  including  the  day  of  service  and  excluding  the  return  day,** 
while  others  exclude  the  day  of  service  and  include  the  return  day.** 
Thus  under  a  statute  requiring  the  copy  of  the  writ  and  of  the  return 
of  the  attachment  to  be  deposited  in  the  town  clerk's  office  "at  any 
time  within  three  days  thereafter,"  the  day  of  the  attachment  is  tc 

.  be  excluded.*®  •  When  it  is  provided,  however,  that  a  designated  period 
of  time  shall  intervene  between  the  service  and  return  of  process,  many 
of  the  cases  have  held  that  both  the  first  and  last  day  of  the  period 
must  be  excluded,  though  the  contrary  rule  has  also  been  asserted.* 

15.  Place  of  Service. — From  the  rule  that  jurisdiction  in  personam 
is  confined  to  persons  within  the  territorial  jurisdiction  of  the  court,* 
it  follows  that  service  of  process  made  beyond  such  limits  is  entirely 

7.  Piano  Mfg.  Co.  v.  Murphy,  16       16.  Bladwin  v.  Lewis,  6  Conn.  49, 
S.  D.  380,  92  N.  W.  1072,  102  A.   16  Am.  Dec.  33. 

S.  B.  692  and  note.  Note:  61  A.  S.  R.  488. 

8.  Note :  Ann.  Cas.  1914A  1202.  See  Sundays  and  Holidays. 

9.  Adams    v.    Wiscasset    Bank,    1       16.  Johnson  v.  Baker,  38  BL  98,  87 
Greenl.   (Me.)   361,  10  Am.  Dec.  88.  Am.  Dec.  293. 

10.  Grigsby  v.  Napa  County,  36  Cal.  17.  Notes :    46   Am.   Rep.   410 ;   49 
585,  95  Am.  Dec.  213;  Cox  v.  Strick-  L.R.A.  216.     See  generally,  Time. 
land,  120  Ga.  104,  47  S.  E.  912,  1  18.  Dilts   v.    Zeigler,   1   G.    Greene 
Ann.  Cas.  870;  Wyer  v.  Andrews,  13  (la.)  164,  48  Am.  Dec.  370. 

Me.  168,  29  Am.  Dec.  497.  Note:  49  L.R.A.  216. 

11.  Wyer  v.  Andrews,  13  Me.  168,       Compare    Barber   v.    Chandler,   17 
29  Am.  Dec.  497.  Pa.  St.  48,  55  Am.  Dec.  533  (holding 

Note:  61  A.  S.  R.  487.  that  both  days  should  be  included). 

12.  Wyer  v.  Andrews,  13  Me.  168,       19.  People  v.  Barry,  93  Mich.  542, 
29  Am.  Dec.  497.  53  N.  W.  785,  18  L.R.A.  337. 

13.  Cox  V.  Strickland,  120  Ga.  104,       20.  Bemis  v.  Leonard,  118  Mass.  502, 
47  S.  E.  912,  1  Ann.  Cas.  870.  19  Am.  Rep.  470. 

14.  Burton  v.  Wilkinson,  18  Vt.  186,       1.  Note :  49  L.R.A.  217,  2ia 
46  Am.  Dec.  145.  2.  See  supra,  par.  11. 
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ineffective  to  confer  jurisdiction  over  the  persons  against  or  on  whom 
it  is  so  made.*  To  be  more  explicit,  when  process  crosses  the  state 
line  it  loses  its  vitality  as  an  instrument  on  which  a  personal  judgment 
can  be  entered ;  and  this  is  true  whether  the  party  served  is  a  resident,^ 
or  a  nonresident.'^  But  personal  service  on  nonresidents,  outside  the 
jurisdiction  of  the  court,  may  be  sufiEicient  to  constitute  due  process 
of  law  in  a  suit  in  rem.*  When  an  alien  or  nonresident  is  personally 
present  in  any  place  in  the  state,  however  temporarily  or  transiently 
in  such  place,  whether  abiding,  visiting,  or  traveling  at  the  time,  a 
process  duly  served  on  him  will  confer  complete  jurisdiction  over  his 
person.'  In  the  absence  of  statute  a  sheriff  has  no  jurisdiction  beyond 
the  borders  of  his  county.*  Within  his  county,  however,  he  has 
authority  to  serve  process  anywhere,  in  a  jail  as  well  as  elsewhere.* 
When  all  the  defendants  are  nonresidents  of  the  state,  suits  may  be 
brought  in  any  county  and  the  court  of  one  county  may  send  its 
summons  to  any  other  county  for  service.^* 

16.  Manner  of  Service. — The  method  of  making  personal  service 
of  process  is  usually  prescribed  by  statute.  Such  statutes  are  manda- 
tory and  must  be  strictly  pursued.*^  Thus  a  statute  providing  for  serv- 
ice of  summons  by  reading  it  to  the  defendant  personally,  or  by  leav- 
ing a  copy  at  his  place  of  residence,  is  not  sufficiently  complied  with  by 

3.  Hemdon  v.  Ridgway,  17  How.  N.  W.  243,  54  A.  S.  R.  673;  Hildreth 
424,  15  U.  S.  (L.  ed.)  100;  Ableman  v.  Thibodeau,  186  Mass.  83,  71  N.  E. 
V.  Booth,  21  How.  606,  16  U.  S.  (L.  Ill,  104  A.  S.  R.  560;  Moss  v.  Fitch, 
ed.)  169;  Harkneas  v.  Hyde,  98  U.  S.  212  Mo.  484,  111  S.  W.  475,  126  A. 
476,  25  U.   S.    (L.   ed.)    237;   De  la  S.  R.  568. 

Montanya  v.  De  la  Montanya,  112  Cal.  6.  Wehnnan  v.  Conklin,  155  U.  S. 

101,  44  Pac.  345,  53  A.  S.  R.  165,  32  314,  15  S.  Ct.  129,  39  U.  S.  (L.  ed.) 

L.R.A.    82;    Bearing    v.    Charleston  167;  Roller  v.  Holly,  176  U.  S.  398, 

Bank,  5  Ga.  497,  48  Am.  Dec.  300;  20  S.  Ct.  410,  44  U.  S.  (L.  ed.)  520. 

Stuigis  v.  Fay,  16  Ind.  429,  79  Am.  7.  Alley  v.  Caspari,  80  Me.  234,  14 

Dec.  440 ;  McEwan  V.  Zimmer,  38  Mich.  Atl.  12,  6  A.   S.  R.   178  and  note; 

765,  31  Am.  Rep.  332 ;  Wilson  v.  St.  Hinton  v.  Penn  Mut.  Life  Ins.  Co.,  126 

Louis,  etc.,  R.  Co.,  108  Mo.  588,  18  N.  C.  18,  35  S.  E.  182,  78  A.  S.  R. 

S.  W.  286,  32  A.  S.  R.  624;  Moss  v.  636  and  note. 

Fitch,  212  Mo.  484,  111  S.  W.  475,  8.  Jones  v.  State,  26  Tex.  App.  1,  9 

126  A.  S.  R.  568;  Hinton  v.  Penn  Mut.  S.  W.  53,  8  A.  8.  R.  464.    See  Sher- 

Life  Ins.  Co.,  126  N.  C.  18,  36  S.  B.  ifps. 

182,  78  A.  S.  R.  636  and  note.  9.  White  v.  Underwood,  125  N.  C. 

Notes:  61  A.  S.  R.  489;  4  L.R.A.  25,  34  S.  E.  104,  74  A.  S.  R.  630, 

132.  46  L.R.A.  706.    As  to  the  exemption 

4.  Moss  V.  Fitch,  212  Mo.  484,  111  of  prisoners  from  service,  see  infra, 
S.  W.  475, 126  A.  S.  R.  568.  par.   61. 

5.  Pennoyer  v.  Neff,  95  U.  S.  714,  10.  New  York,  etc.,  R.  Co.  v.  Estill, 
24  U.  S.  (L.  ed.)  565;  Freeman  v.  147  U.  S.  591,  13  S.  Ct.  444,  37  U.  S. 
Alderson,  119  U.  S.  185,  7  S.  Ct.  165,  (L.  ed.)  292. 

30  U.  S.  (L.  ed.)  372;  Dull  v.  Black-       11.  Sanford  v.  Edwards,  19  Mont, 
man,  169  U.  S.  243,  18  S.  Ct.  333,   56,  47  Pac.  212,  61  A.  S.  R.  482  and 
42  U.  S.  (L.  ed.)  733;  Griffith  v.  Mil-   note.    And  see  supra,  par.  10. 
waukee  Harvester  Co.,  92  la.  634,  61 
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a  delivery  of  a  copy  of  the  summons  to  the  defendant  personally/*  or 
by  reading  it  to  him  over  the  telephone,  where  at  the  time  the  statute 
was  enacted  the  telephone  was  not  in  existence  as  a  general  means  of 
communication.**  Unless  expressly  authorized  by  statute,  personal 
service  cannot  be  made  by  mail,**  or  by  leaving  a  copy  of  the  writ 
at  the  defendant's  residence  or  usual  place  of  abode.** 

17.  Service  Procured  by  Fraud  or  Force. — ^If  a  person  is  induced 
by  artifice  or  fraud  to  come  within  the  jurisdiction  of  a  court  for  the 
purpose  of  obtaining  service  of  process  on  him,  and  process  in  an 
action  brought  against  him  in  such  court  is  there  served,  it  is  an 
abuse  of  legal  process  and  the  fraud  being  shown,  the  court  will,  on 
motion,  set  aside  the  service.**  The  same  rule  applies  where  the  pres- 
ence of  the  defendant  within  the  jurisdiction  of  ttie  court  is  procured 
by  force,*'  or  by  abuse  of  criminal  process.**  Even  where  the  person 
against  whom  process  is  issued  is  within  the  jurisdiction  and  the  service 
is  procured  by  fraud  or  force,  it  is  generally  held  to  be  invalid.** 
Relief  is  given  in  such  cases  not  because  by  reason  of  the  fraud  the 
court  did  not  get  jurisdiction  of  the  person  of  the  defendant  by  the 
service,  but  on  the  ground  that  the  court  will  not  exercise  its  jurisdic- 
tion in  favor  of  the  plaintiff  who  has  obtained  service  of  his  summons 
by  unlawful  means.**  The  defendant  in  such  case  is  not  guilty  of 
any  laches  in  failing  to  appear  in  the  action  in  which  such  judgment 
was  rendered,  for  the  purpose  of  moving  to  dismiss  the  proceedings 
on  the  ground  of  the  fraud;  but  the  defense  of  fraud  in  acquiring 
jurisdiction  may  be  properly  interposed,  when,  for  the  first  time,  the 

12.  Sanford  v.  Edwards,  19  Mont.  Mut.  Ace.  Co.  v.  Davis,  213  U.  S.  245, 
66,  47  Pac.  212,  61  A.  S.  R.  482  and  29  S.  Ct.  446,  63  U.  S.  (L.  ed.)  782; 
note;  Lowman  v.  Ballard,  168  N.  C.  Dunlap  v.  Cody,  31  la.  260,  7  Am. 
16,  84  S.  E.  21,  Ann.  Caa.  1917B  899  Rep.  129 ;  Crandall  v.  Trowbridge,  170 
and  note,  L.R.A.1915D  427  and  note.  la.  165,  150  N.  W.   669,   Ann.   Cas. 

13.  Lowman  v.  Ballard,  168  N.  C.  1916C  608  and  note;  Chnbbuck  v. 
16,  84  S.  E.  21,  Ann.  Cas.  1917B  899  Cleveland,  37  Minn.  466,  35  N.  W.  362, 
and  note,  L,R.A.1915D  427  and  note.  5  A.  S.  R.  864;  Holker  v.  Hennessey, 
As  to  telephonic  communications  gen-  141  Mo.  527,  42  S.  W.  1090,  64  A. 
erally,  see  Telephones.  S.  R.  524,  39  L.R.A.  165;   Steele  v. 

14.  Smith  V.  Woolfolk,  115  U.  S.  Bates,  2  Aik.  (Vt.)  338,  16  Am.  Dec. 
143,  5  S.  Ct.  1177,  20  U.  S.  (L.  ed.)  720  and  note;  Townsend  v.  Smith,  47 
367;  St.  Paul  Sav.  Bank  v.  Authier,  Wis.  623,  3  N.  W.  439,  32  Am.  Rep. 
52  Minn.  98,  53  N.  W.  812,  18  L.R.A.  793. 

498;   Bennett  v.   Supreme  Tent,  etc.,  Notes:  16  Am.  Dec.  724;  6  A.  S. 

40  Wash.  431,  82  Pac.  744,  2  L.R.A.  R.  180 ;  25  L.R.A.  733. 

(N.S.)  389.  17.  Note:  Ann.  Cas.  1916C  615. 

Note:  16  L.R.A.  200.  18.  Notes:  16  Am.  Dec.  726;  Ann. 

15.  Hobby  v.  Bunch,  83  Ga.  1,  10  Cas.  1916C  615. 

S.  E.  113,  20  A.  S.  R.  301.  19.  Note:  Ann.  Cas.  1916C  616. 

Note:  16  L.R.A.  200.  20.  Chubbuck  v.  Cleveland,  37  Minn. 

16.  Fitzgerald,  etc.,  Constr.  Co.  v.  466,  35  N.  W.  362,  6  A.  S.  R.  864; 
Fitzgerald,  137  U.  S.  98,  11  S.  Ct.  36,  Townsend  v.  Smith,  47  Wis.  623,  3  N. 
34  U.   S.    (L.   ed.)    608;   Commercial   W.  439,  32  Am.  Am.  Rep.  793. 
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judgment  is  made  a  legal  demand  against  him.^  But  the  judgment 
against  a  party  so  served  is  conclusive  until  reversed  or  set  aside* 
Where  the  fraud  is  accomplished  by  an  agent,  or  by  someone  acting 
in  behalf  of  the  real  party  in  interest,  the  process  will  be  set  aside 
as  readily  as  where  the  fraudulent  acts  are  those  of  the  party  per- 
sonally.* However,  it  has  been  held  that  where  the  party  instituting 
a  civil  action  is  in  no  way  connected  with  the  criminal  proceeding  by 
which  the  defendant  is  brought  within  the  jurisdiction,  the  service  is 
valid.*  Fraud  and  fraudulent  intent  and  purpose  may  be  inferred 
from  the  acts  and  representations  of  the  parties  and  all  the  facts  and 
circumstances  shown.  But  as  between  honest  and  dishonest  motives 
and  purposes,  honesty  of  intent  and  purpose  will  be  presumed  unless 
the  facts  and  circumstances  are  such  as  to  satisfy  the  mind  that  the 
acts  and  statements  relied  on  are  fraudulent  or  dishonest.*  The  serv- 
ice of  a  writ,  otherwise  lawful,  does  not  become  unlawful  because  the 
hope  for  a  chance  to  make  it  was  the  sole  motive  for  other  acts  tending 
to  create  the  chance,  which  other  acts  would  themselves  have  been 
lawful  but  for  that  hope.* 

18.  Breaking  and  Entering  Dwelling  in  Effecting  Service.— It 
is  a  uniformly  recognized  rule  of  the  common  law  that  no  officer  has 
the  legal  authority  to  break  an  outer  door,  or  other  outside  protection 
to  an  individual's  house,  for  the  purpose  of  executing  civil  process." 
And  in  the  execution  of  civil  process  against  the  goods  of  a  defend- 
ant, an  officer  is  equally  powerkss  to  force  an  entrance  into  the  house 
of  the  defendant,  for  the  purpose  of  seizing  them.  Even  to  arrest  a 
defendant  on  civil  process  the  oflScer  must  corporally  seize  or  touch 
the  defendant's  body,  and  thus  render  him  a  prisoner,  before  he  can 
justify  the  breaking  and  entering  of  the  defendant's  house  to  retake 
him ;  otherwise,  he  has  no  such  power,  but  must  watch  his  opportunity 

1.  Dunlap  V.  Cody,  31  la.  260,  7  Am.  of  the  deposition  was  served  on  him  for 
Rep.  129  and  note.  the  express  pnrpose  of  enticing  him 

2.  Steele  v.  Bates,  2  Aik.  (Vt.)  338,   within  the  court's  jurisdiction. 

16  Am.  Dec.  720.  7.  Foley  v.  Martin,  142  Cal.  256,  71 

3.  Chubbuck  v.  Cleveland,  37  Minn.  Pac.  165,  75  Pac.  842,  100  A.  S.  R. 
466,  35  N.  W.  362,  5  A.  S.  R.  864.  123 ;  Snydacker  v.  Brosse,  61  Til.  a57. 

Note:  Ann.  Cas.  1916C  613.  99  Am.  Dec.  551;  Swain  v.  Mizner,  8 

4.  Note:  Ann.  Cas.  1916C  615.  Gray  (Mass.)  182,  69  Am.  Dec.  244: 

5.  Crandall  v.  Trowbridge,  170  la.  Closson  v.  Morrison,  47  N.  H.  482,  93 
155,  150  N.  W.  669,  Ann.  Cas.  1916C  Am.  Dec.  459 ;  Curtis  v.  Hubbard.  4 
608  and  note.  Hill  (N.  Y.)  437,  40  Am.  Dec.  292; 

6.  Jaster  v.  Currie,  198  IT.  S.  144,  25  State  v.  Armfield,  9  N.  C.  246,  H  Am. 
S.  Ct.  614,  49  U.  S.  (L.  ed.)  988,  hold-  Dec.  762;  KeUey  v.  Schuyler,  20  R.  L 
ing  that  where  the  defendant  came  into  432,  39  Atl.  893,  78  A.  S.  R.  887,  44 
the  jurisdiction  of  the  court  for  the  L.R.A.  435;  Burton  v.  WOkinson,  18 
purpose  of  being  present  at  the  taking  Yt.  186,  46  Am.  Dec.  145. 

of  a  deposition  and  was  served  with       Note :  L.R.A.1916D  282. 
process,  the  service  was  valid  although       See  also  Levy  and  Seizubx,  vol.  17» 
it  was  shown  that  notice  of  the  taking  pp.  177-179. 
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to  arrest  him.^  This  rule  is  based  on  the  ground  that  the  law  will  not 
permit  the  sanctity  of  one^s  dwelling  house,  which  from  very  ancient 
times  has  been  regarded  as  his  castle,  to  be  violated  in  this  way.*  The 
protection  of  the  outer  door  extends  not  only  to  the  householder  and 
his  goods,  but  to  his  children  and  domestic  servants,  his  permanent 
boarders  and  lodgers,  and  all  whp  have,  without  fraud  or  covin,  made 
the  house  their  lawful  home.  The  repose  and  tranquillity  of  the 
family,  which  it  is  the  purpose  of  the  law  to  preserve,  would  be  as  much 
disturbed  by  a  forcible  entry  to  serve  process  on  a  servant  or  boarder 
who  has  acquired  by  contract,  express  or  implied,  a  right  to  enter  the 
house  at  all  times  and  to  remain  in  it  as  long  as  he  pleases^  as  if  the 
object  were  to  serve  process  on  the  householder  himself.^®  Not  every 
person,  however,  who  may  chance  to  be  within  the  house,  is  entitled 
to  the  protection  of  its  outer  doors  and  windows.  Thus,  a  stranger 
who  flees  there  to  escape  arrest,  on  civil  process,  or  fraudulently  to 
conceal  his  goods  from  levy,  is  not  so  favored;  and  an  officer,  after 
demand  and  refusal  of  admittance  where  such  would  not  be  a  useless 
ceremony,  is  justified  in  breaking  or  forcibly  entering  the  house  in 
order  to  execute  the  mandate  of  his  writ.^*  The  rule  does  not  apply 
to  a  building  not  occupied  as  a  dwelling.^*  Thus  a  barn,  or  outhouse, 
adjoining*  the  house  and  parcel  of  it,  or  within  the  curtilage,  may 
be  broken  open  to  make  such  levy ;  but  a  request  must  first  be  made 
for  admittance.  A  barn  in  the  field  may  be  opened  without  request.*" 
19.  What  Constitutes  Outer  Door  of  Dwelling* — ^The  protection  of 
the  dwelling  against  entry  for  the  service  of  process  is  in  the  outer 
door  only,  and  it  is  optional  with  the  owner  to  take  it  by  closing  the 
door  against  the  officer,  or  to  waive  it  by  allowing  him  to  enter.  If 
the  officer  once  gains  entrance  through  the  outer  door  without  force 
or  fraud,  the  privilege  is  gone,  and  he  may  force  open  any  other  door 
if  necessary  to  make  complete  service  of  his  process.**  When  a  build- 
ing is  leased  in  distinct  portions  to  several  tenants,  the  door  to  the 
occupation  of  each  tenant  is  to  be  deemed  the  outer  door  of  his 
dwelling  house,  and  an  officer,  though  he  may  be  lawfully  within 
the  building,  has  no  right  to  force  such  door  for  the  service  of  process ; 
and  the  fact  that  there  are  several  doors  to  the  apartment  of  a  tenant 

8.  Snydacker  v.  Brosse,  51  HI.  367,  Am.  Dec.  648;  Burton  v.  Wilkinson, 
99  Am.  Dec.  551.  18  Vt.  186,  46  Am.  Dec.  145. 

9.  Kelley  v.  Schuyler,  20  R.  I.  432,  12.  Paulton  v.  Keith,  23  R.  I.  164, 
39  Atl.  893,  78  A.  S.  B.  887,  44  L.R.A.  49  Atl.  635,  91  A.  S.  R.  624,  54  L.R.A. 
436.  670. 

10.  Oystead  v.  Shed,  13  Mass.  620,  7  13.  Burton  v.  Wilkinson,  18  Vt.  186, 
Am.  Dec.  172 ;  Curtis  v.  Hubbard,  4  46  Am.  Dec.  145. 

Hill  (N.  Y.)  437,  40  Am.  Dec.  292.  14.  Snydacker  v.  Brosse,  61  111.  357, 

Note :  L.R. A.1916D  292.  99  Am.  Dec.  651 ;  Steams  v.  Vincent 

11.  Oystead  v.  Shed,  13  Mass.  620,  50  Mich.  209,  16  N.  W.  86,  45  Am. 
7   Anu   Dec.    172;    DeQraffenreid   ▼.  Rep.  37. 

Mitchell,  3  McCord  L.  (S.  C.)  506, 15 
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does  not  change  the  rule.**  But  where  distinct  portions  of  a  building 
are  occupied  by  a  person  as  a  dwelling  and  as  a  store  respectively, 
the  door  of  an  entry  common  to  both  portions  is  not  the  outer  door 
of  the  dwelling,  and  may  be  broken  open  to  levy  on  goods  in  the 
store.**  If  the  landlord  lives  in  the  house  with  his  tenants,  even 
though  he  reserves  to  himself  but  a  single  room,  he  is  considered  in 
law  the  occupant  of  the  whole,  and  the  outer  door  of  the  house  is  the 
outer  door  of  each  tenant's  apartment.*' 

20.  What  Constitutes  Breaking  and  Entering. — ^As  to  just  what 
constitutes  a  breaking  or  forcible  entry  of  the  outer  door  or  -window 
of  one's  dwelling  house,  the  authorities  are  not  wholly  agreed,  al- 
though it  seems  quite  clear  that  it  is  not  necessary  that  such  door 
or  window  or  the  locks  and  fastenings  of  either  be  actually  broken  or 
destroyed.  What  would  be  a  breaking  in  burglary,  it  has  been 
decided,  is  equally  a  breaking  by  the  sheriflf;  and  accordingly  the 
right  even  to  lift  the  latch  of  the  door  is  denied.  But  this  is  in  con- 
flict with  other  decisions  to  the  effect  that  the  door  may  be  opened 
in  the  ordinary  or  usual  manner,  as  by  lifting  the  latch,  turning  the 
knob,  or  sliding  back  the  bolt,  or  turning  the  key  left  in  the  lock. 
A  window  which  is  partly  closed  may  be  opened  further  to  make  an 
entry,  but  to  open  one  which  is  entirely  closed,  although  not  fastened, 
is  unlawful.*®  And  when  the  outer  door  is  closed  a  lawful  entry  can- 
not be  made  through  a  window,  access  to  which  is  gained  by  opening 
a  door  into  a  closet  and  using  a  stepladder.**  Although  neither  the 
door  nor  window  is  closed  or  locked,  an  entry  is  nevertheless  without 
justification  if  the  householder  is  present,  evidencing  a  desire  to  ex- 
clude the  officer  by  closing  his  house  against  him,  even  after  the  latter 
is  partly  in.** 

21.  Validity  of  Service  by  Breaking  into  Dwelling.— There  is 
some  conflict  as  to  the  effect  of  a  levy  or  service  made  by  an  unlaw- 
ful breaking  of  the  outer  door  or  window  of  a  dwelling  house.  The 
old  doctrine  was  that  the  service  so  made  was  valid,  while  the  ofiicer 
making  it  was  liable  for  a  trespass.*  But  the  modem  doctrine  sus- 
tained by  the  better  considered  opinions  on  the  question  is  that  the 
levy  or  service  so  made  is  void.  This,  it  is  believed,  is  the  only  logical 
result  of  the  general  rule  of  nonentry  of  the  outer  door,  as  to  hold 

16.  Swain  v.  Mizner,  8  Gray  (Mass.)  20.  State  v.  Beckner,  132  Ind.  371, 

182.  69  Am.  Dec.  244.  31  N.  E.  950,  32  A.  S.  R.  257;  State 

16.  Steams  v.  Vincent,  50  Mich.  209,  v.  Armfield,  9  N.  C.  246,  11  Am.  Dec. 
15  N.  W.  86,  45  Am.  Rep.  37.  762. 

17.  Note:  L.R.A.1916D  290.  Note:  L.R.A.1916D  291. 

18.  Note:  L.R.A.1916D  290,  291.  1.  Holker  v.  Hennessey,  141  Mo.  527, 

19.  Foley  v.  Martin,  142  Cal.  256,  71  42  S.  W.  1090,  64  A.  S.  R.  624,  39 
Pac.  165,  75  Pac.  842,  100  A.  S.  R.  L.R.A.  165;  People  v.  Hubbard,  24 
123.  Wend.  (N.  Y.)  369,  35  Am.  Dec.  028w 
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Otherwise  would  be  to  put  a  premium  on  force  and  violence,  and 
result  in  the  creation  of  a  legal  right  by  the  doing  of  an  illegal  act.- 

22.  Entering  Premises  of  Third  Person. — While  it  is  for  the  public 
interest  that  officers  charged  with  the  duty  of  serving  civil  process 
should  be  clothed  with  such  powers  as  will  enable  them  to  comply 
with  their  precepts,  it  yet  is  not  necessary  that  they  should  have 
the  right  to  enter  any  premises  where  they  may  suppose  the  person 
to  be  of  whom  they  are  in  search ;  and  if,  without  inducement  from 
the  owner  or  those  in  occupation,  they  see  fit  to  enter  a  building  where 
the  peraon  sought  does  not  reside,  they  are  properly  held  to  do  so 
at  their  peril,  and,  if  he  is  not  in  fact  there,  they  enter  without  right 
and  as  trespassers.  In  this  respect  their  rights  and  powers  are  less 
than  those  of  officers  charged  with  the  execution  of  warrants  to  arrest 
alleged  criminals^  or  of  those  whoso  duty  it  is  to  arrest  criminals  with- 
out warrant.  In  such  cases  the  ofiicer  may  enter  the  house  of  a  stranger 
and  search  there  for  the  person  named  in  his  warrant,  although  that 
person  is  not  there^  if  the  ofiicer  has  reasonable  cause  to  believe  that 
the  person  against  whom  he  holds  the  warrant,  or  whom  it  is  his  duty 
to  arrest  without  a  warrant,  is  in  the  house.* 

Substituted  Service 

23.  In  General. — ^Leaving  a  copy  of  the  summons  at  the  last  and 
usual  place  of  abode  of  the  defendant  is  one  of  the  modes  of  service 
authorized  by  law  in  many  states."*  Statutes  so  providing  are  constitu- 
tional and  valid  as  to  resident  defendants,*  and,  in  some  jurisdictions, 
as  to  nonresidents  also,  so  far,  at  least,  as  to  authorize  a  judgment  in 
rem  against  them.*  But  a  judgment  in  personam  is  not  due  process 
of  law  when  rendered  against  a  nonresident  on  such  service.'  In  some 
jurisdictions  substituted  service  is  regarded  as  an  actual  service;  *  in 

2.  Haley  v.  Nichols,  12  Pick.  (Mass.)  S.  70,  34  S.  Ct.  662,  58  U.  S.  (L.  ed.) 
270,  22  Am.  Dec.  425;  Eolker  v.  Hen-  854;  Thomas  v.  Thomas,  96  Me.  223, 
nessey,  141  Mo.  527,  42  S.  W.  1090,  64  52  Atl.  642,  90  A.  S.  R.  342. 

A.  S.  R.  524,  39  L.R.A.  165;  Closson  6.  Santiago  v.  Nopnieras,  214  U.  8. 

V.  Morrison,  47  N.  H.  482,  93  Am.  Dec.  260,  29  S.  Ct.  608,  53  U.  S.  (L.  ed.) 

459;  Curtis  v.  Hubbard,  4  Hill  (N.Y.)  989;  BiesenthaU  v.  Williams,  1  Duv. 

437,  40  Am.  Dec.  292;  People  v.  Hub-  (Ky.)  329,  85  Am.  Dec.  629;  Thomas 

bard,  24  Wend.  (N.  Y.)  369,  35  Am.  v.  Thomas,  96  Me.  233,  52  Atl.  642,  90 

Dec.  628.  A.  S.  R.  342. 

Note:  L.R.A.1916D  297.  Note:  Ann.  Cas.  1913A  1189. 

3.  Blatt  V.  McBarron,  161  Mass.  21,  6.  Bicknell  v.  Herbert,  20  Hawaii 
36  N.  E.  468,  42  A.  S.  R.  385.     See  132,  Ann.  Cas.  1913A  1186  and  note. 
Arrest,  vol.  2,  p.  475  et  seq.  7.  Note:  Ann.  Cas.  19L3A  1189. 

4.  Hurlbut  V.  Thomas,  55  Conn.  181,  8.  Sturgis  v.  Fay,  16  Ind.  429,  79 
10  Atl.  556,  3  A.  S.  R.  43;  Bicknell  v.  Am.  Dec.  440;  Grant  v.  Lawrence,  37 
Herbert,  20  Hawaii  132,  Ann.  Cas.  Utah  450,  108  Pac.  931,  Ann.  Ca^. 
1913A  1186  and  note,  affirmed  233  U.  1912C  280. 
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others  as  constructive  service.*  The  service,  being  a  departure  from 
the  common  law,  must  accord  strictly  with  statutory  requhrements,*® 
and  is  invalid  if  the  defendant  is  sued  by  any  other  than  his  true 
name,**  or  if  made  on  the  wrong  person  or  at  the  wrong  place,  even 
though  the  writ  subsequently  reaches  the  defendant.**  Where  there 
are  several  defendants,  a  copy  of  the  writ  must  be  left  for  each  defend- 
ant separately.*'  Where  service  by  mail  is  allowed,  the  service  is 
deemed  complete  as  soon  as  the  writ  is  deposited  in  the  proper  post 
office.  It  is  sufficient  if  it  is  deposited  in  the  mail  on  the  last  day 
allowed  by  law  for  service,  though  it  is  not  received  by  the  other  party 
until  after  that  day.** 

24.  Place  Where  Process  May  Be  Left. — The  question  as  to  what 
constitutes  a  man's  "usual  place  of  abode"  is  not  always  free  from 
doubt.  It  has  been  defined  to  be  the  customary  or  settled  place  of 
residence ;  **  a  regular,  fixed  and  permanent  residence  as  distinguished 
from  a  temporary  stopping  or  abiding  place.**  In  the  case  of  a  mar- 
ried man,  the  "house  of  his  usual  abode"  is  prima  facie  the  house 
wherein  his  wife  and  family  reside.*'  This  presumption,  however, 
is  one  of  fact  and  not  of  law,  and  may  be  overcome  by  evidence  show- 
ing the  fact  to  be  otherwise,  as,  for  instance,  where  the  defendant  has 
established  himself  in  business  in  another  state  with  the  intention  of 
making  that  his  permanent  residence  and  of  removing  his  family 
there  when  convenient.*®  "Place  of  abode"  is  sometimes  treated  as 
synonymous  with  domicil,**  or  residence.**  But  ordinarily  "usual 
place  of  abode"  is  a  much  more  restricted  term  than  "residence,"  and 
means  the  place  where  the  defendant  is  actually  living  at  the  time 

9.  Bicknell  ▼.  Herbert,  20  Hawaii  108  Pac.  931,  Ann.  Cas.  1912C  280. 
132,  Ann.  Cas.  1913A  1186  and  note,  16.  Berryhill  v.  Sepp,  106  Minn.  458, 
affirmed  233  U.  S.  70,  34  S.  Ct.  562,  58  119  N.  W.  404,  21  LJl.A.(N.S.)  344 
U.  S.  (L.  ed.)  854;  Thomas  v.  Thomas,  and  note. 

96  Me.  223,  52  Atl.  642,  90  A.  S.  R.  16.  Thomas  v.  Thomas,  96  Me.  223, 
342.  52  Atl.  642,  90  A.  S.  R.  342;  Honey- 

10.  Harris  v.  Hardeman,  14  How.  cutt  v.  Nyquist,  12  Wyo.  183,  74  Pac. 
334,  14  U.  S.  (L.  ed.)  444;  Thomas  v.  90,  109  A.  S.  R.  975. 

Thomas,  96  Me.  223,  52  Atl.  642,  90  17.  BerryhUl  v.  Sepp,  106  Minn.  458, 

A.  S.  R.  342;  Berryhill  v.  Sepp,  106  119  N.  W.  404,  21  L.R.A.(N.S.)  344 

Minn.  458,  119  N.  W.  404,  21  L.R.A.  and  note;  Grant  v.  Lawrence,  37  Utah 

(N.S.)  344;  Laney  v.  Garbee,  105  Mo.  450,  108  Pac.  931,  Ann.  Cas.  1912C 

355, 16  S.  W.  831,  24  A.  S.  R.  391.  280  and  note. 

11.  Enewold  v.  Olsen,  39  Neb.  59,  57  18.  Schlawig  v.  DePeyster,  83  la, 
N.  W.  765,  42  A.  S.  R.  557,  22  L.R.A.  323,  49  N.  W.  843,  32  A.  S.  R.  308  and 
573.  note,  13  L.R.A.  785. 

12.  Berryhill  v.  Sepp,  106  Minn.  458,  19.  Note :  Ann.  Cas.  1915C  790. 
119  N.  W.  404, 21  L.R.A.(N.S.)  344.  See  Domicil,  vol.  9,  p.  538. 

13.  Stewart  v.  Stringer,  41  Mo.  400,  20.  Dorsey  v.  Brigham,  177  III.  250, 

97  Am.  Dec.  278.  52  N.  E.  303,  69  A.   S.  R.  228,  42 

14.  Carlson  v.  Stuart,  22  S.  D.  560,  L.R.A.  809;  Berryhill  v.  Sepp,  106 
119  N.  W.  41,  18  Ann.  Cas.  285  and  Minn.  468,  119  N.  W.  404,  21  LJi.A. 
note;  Grant  v.  Lawrence,  37  Utah  450,  (N.S.)  344  and  note. 
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when  service  is  made.^  Therefore  "usual  place  of  abode"  means 
"present  place  of  abode."  •  Accordingly,  if  the  defendant  be  confined 
in  a  jail,  it  is  his  usual  place  of  abode  within  the  statute,  although 
his  residence  was  compulsory.*  And  where  one  has  several  houses 
in  different  localities,  which  he  occupies  at  various  seasons  of  the  year, 
his  usual  place  of  abode  is  the  house  at  which  his  family  is  living  at 
the  time,  although  he  is  tenjporarily  abroad.*  The  place  of  sojourn 
of  a  nonresident  temporarily  employed  within  the  state  is  not  his  usual 
place  of  residence,*  nor  is  his  place  of  business  his  usual  place  of 
abode.*  It  is  not  required  that  the  paper  shall  be  delivered  to  a  per- 
son who  is  in  the  house  at  the  time  of  such  delivery.  It  may  be 
delivered  to  one  who  is  at  the  dwelling  house  merely.  "At"  means 
"by"  or  "near"  as  well  as  "in."  '  But  a  delivery  at  a  distance  of  125 
feet  from  the  house  and  in  a  comer  of  the  yard  has  been  held  insuffi- 
cient.® 

25.  Person  with  Whom  Process  May  Be  Left. — The  statutes  usu- 
ally require  that  the  person  with  whom  a  copy  is  left,  when  service 
is  made  at  the  house  of  the  usual  abode,  shall  be  of  suitable  age  and 
discretion,*  The  following  persons  have  been  held  to  come  within 
this  requirement :  a  child  fourteen  years  of  age ;  *^  a  sister  of  the 
defendant  who  was  keeping  house  for  him ;  **  and  the  wife  of  the 
defendant,  although  she  was  unable  to  read,  write  or  understand 
English.**  Where  a  nonresident  does  business  in  a  foreign  state,  the 
statutes  of  such  state  sometimes  provide  that  service  of  process,  in 
actions  against  him,  may  be  made  on  the  agent  in  charge  of  his 
business;  but  it  has  been  held  that  a  statute  providing  for  such  a 
method  of  service  in  a  personal  action,  without  a  seizure  of  the  non- 
resident's property  within  the  state,  is  unconstitutional  and  void.  The 
court  may  seize  his  property  within  the  state  by  its  process,  and,  on 
such  reasonable  constructive  notice  to  him  as  the  legislature  may 
direct,  apply  the  property  to  the  payment  of  his  debts ;  but  the  legis- 

1.  Stnrgis  v.  Fay,  16  Ind.  429,  79  90, 109  A.  S.  R.  976. 

Am.  Dec.  440;  Berryhill  v.  Sepp,  106  6.  Note:  21  L.R.A.(N.S.)  346,  347. 

Minn.  458,  119  N.  W.  404,  21  L.R.A.  7.  Kibbe  v.  Benson,  17  Wall.  (325, 

(N.S.)  344  and  note;  Grant  v.  Law-  21   U.    S.    (L.    ed.)    741;    Bursow   v. 

rence,  37  Utah  450, 108  Pac.  931,  Ann.  Doerr,  96  Neb.  219,  147  N.  W.  474, 

Cas.  1912C  280  and  note.  Ann.  Cas.  1916C  248. 

2.  Earle  v.  McVeigh,  91  U.  S.  503,  8.  Kibbe  v.  Benson,  17  Wall.  626,  21 
23  U.  S.  (L.  ed.)  398.  U.  S.  (L.  ed.)  741. 

Note:  Ann.  Cas.  1912C  283.  9.  Coffee  v.  SUvan,  15  Tex.  354,  65 

3.  Berryhill  v.  Sepp,  106  Minn.  458,  Am.  Dec.  169. 

119  N.  W.  404,  21  L.R.A.(N.S.)  344  10.  Temple  v.  Norris,  53  Minn.  286, 

and  note.  55  N.  W.  133, 20  L.R.A.  159. 

4.  Note:  21  L.R.A.(N.S.)  345.  11.  Wade  v.  Jones,  20  Mo.  75,  61 

5.  Thomas  v.  Thomas,  96  Me.  223,  Am.  Dec.  584. 

62  Atl.  642,  90  A.  S.  R.  342 ;  Honey-  12.  Hass  v.  Leverton,  128  la.  79, 102 
cutt  V.  Nyquist,  12  Wyo.  183,  74  Pac.   N.  W.  811,  6  Ann.  Cas.  974. 
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lature  cannot  declare  that  to  be  personal  service  on  a  citizen  of  another 
state^  not  actually  found  within  the  state,  which  is  not  so  in  fact.  Such 
nonresident  person,  unlike  a  corporation,  carries  on  business  in  this 
state  not  by  virtue  of  its  consent,  but  by  virtue  of  the  federal  con- 
stitution which  guarantees  to  the  citizens  of  each  state  all  privileges 
and  immunities  of  citizens  of  the  several  states;  hence  it  cemnot  be 
implied  from  the  fact  that  he  does  business  within  the  state  that  he 
consents  to  submit  himself  to  the  jurisdiction  of  its  courts  in  personal 
actions  on  service  of  process  on  his  agent.^* 

Service  by  Publication 

26.  In  General. — ^The  right  to  personal  notice  is  not  a  law  of 
nature,^*  nor  does  the  guaranty  of  "due  process  of  law"  necessarily 
require  personal  service  of  notice  on  parties  either  resident  or  nonresi- 
dent.^* The  legislature  may,  in  its  discretion,  provide  for  substituted 
service  in  case  of  necessity,  or  where  personal  notice  is  for  any  reason 
impracticable,  in  an  action  where  the  controversy  relates  to  property 
which  is  within  the  jurisdiction  of  the  court;  and  with  a  reasonable 
exercise  of  such  legislative  discretion  the  courts  will  not  assume  to 
interfere.^*  If  the  state  had  not  this  right,  then  it  would  be  prac- 
tically beyond  its  power  to  secure  to  its  citizens  the  means  by  which 
their  right  and  title  to  realty  might  be  settled.*'  The  principle  is 
that  the  state  may  provide  for  the  adjudication  of  all  adversary  rights 
of  persons  in  property  within  its  borders,  and,  to  the  end  that  such 
jurisdiction  may  be  complete,  the  legislature  may  provide  a  substi- 
tuted service  of  process  for  cases  in  which  actual  service  cannot  be 
made.  In  such  case  nothing  more  is  required  by  the  law  of  the  land 
than  that  the  substituted  service  shall  be  such  as,  in  the  exercise  of 

18.  Cabanne  v.  Graf,  87  Minn.  510,  cage,  etc.,  R.  Co.,  225  lU.  197,  80  N. 

92  N.  W.  461,  94  A.  S.  R.  722,  69  E.  109,  116  A.  S.  R.  133,  8  L.R.A. 

L.R.A.  735.  (N.S.)  1186;  Scott  v.  Coleman,  5  Litt. 

14.  Borden  v.  State,  11  Ark.  619,  64  (Ky.)  349,  15  Am.  Dec.  71;  Shepherd 

Am.  Dec.  217.  v.  Ware,  46  Minn.  174,  48  N.  W.  773, 

16.  Shepherd  v.  Ware,  46  Minn.  174,  24  A.  S.  R.  212:  Zecharie  v.  Bowers,  1 

48  N.  W.  773,  24  A.  S.  R.  212.  Smedes  &  M.  (Miss.)  584,  40  Am.  Dec. 

16.  Amdt  V.  Griggs,  134  U.  S.  316,  111;  State  v.  Guilbert,  56  Ohio  St.  575, 

10  S.  Ct.  557,  33  U.  S.  (L.  ed.)  918;  47  N.  E.  551,  60  A.  S.  R.  756,  38 

Hamilton  v.  Brown,  161  U.  S.  256,  16  L.R.A.  519 ;  Hogle  v.  Mott,  62  Vt.  255, 

S.  Ct.  585, 40  U.  S.  (L.  ed.)  691;  Leigh  20  Atl.  276,  22  A.  S.  R.  106, 

V.  Green,  193  U.  S.  79,  24  S.  Ct.  390,  17.  Huling  v.  Kaw  Val.  R.,  etc.,  Co., 

48  U.  S.  (L.  ed.)  623;  Connor  v.  Ten-  130  U.  S.  559,  9  S.  Ct.  603,  32  U.  S. 

nessee   Cent.    R.    Co.,   109   Fed.   931,  (L.  ed.)  1045;  Amdt  v.  Griggs,  134  U. 

48  C.  C.  A.  730,  54  L.R.A.  687;  Mc-  S.  316, 10  S.  a.  557,  33  U.  S.  (L.  ed.) 

Laughlin  v.  McCrory,  55  Ark.  442,  18  918;  Bennett  v.  Fenton,  41  Fed.  283, 

S.  W.  762,  29  A.  S.  R.  56;  Bear  Lake  10  L.R.A.  500;  Quarl  v.  Abbett,  102 

County  V.  Bridge,  9  Idaho  703,  75  Pac.  Ind.  233, 1  N.  E.  476,  62  Am.  Rep.  662. 
614,  108  A.  S.  R.  179;  Nelson  v.  Chi- 
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legislative  discretion,  shall  be  found  most  apt  to  accomplish  the  pur- 
poses of  actual  service.^®  As  stated  by  Mr.  Justice  Field :  "The  law 
assumes  that  property  is  always  in  the  possession  of  its  owner,  in  person 
or  by  agent;  and  it  proceeds  upon  the  theory  that  its  seizure  will 
inform  him,  not  only  that  it  is  taken  into  the  custody  of  the  court, 
but  that  he  must  look  to  any  proceedings  authorized  by  law  upon  such 
seizure  for  its  condemnation  and  sale."  ^*  It  is,  therefore,  the  duty 
of  the  owner  of  real  estate  who  is  a  nonresident  to  take  measures 
that  in  some  way  he  shall  be  represented  when  his  property  is  called 
into  requisition ;  and  if  he  fails  to  do  this,  and  fails  to  get  notice  by 
the  ordinary  publications  which  have  usually  been  required  in  such 
cases,  it  is  his  misfortune,  and  he  must  abide  the  consequences.^^ 
Statutory  authorization  is  necessary  to  empower  a  court  to  proceed 
by  publication.  Thus  it  has  been  held  that  an  action  to  set  aside  for 
fraud  in  procuring  it  a  decree  of  divorce,  not  being  one  in  which  by 
statute  service  may  be  made  by  publication  on  an  absentee  or  non- 
resident defendant,  a  judgment  in  such  an  action,  rendered  after 
substituted  service  by  publication  and  mailing,  setting  aside  a  prior 
divorce,  cannot  stand.^  Also  strict  compliance  with  the  requisites  of 
the  statute  is  demanded ;  ^  but  when  this  is  done,  and  the  case  has 
proceeded  to  final  decree,  the  property  sold,  and  title  acquired  there- 
under, the  courts  will  not  listen  to  any  evidence  that  the  party  has 
not  or  could  not  actually  receive  the  notice  or  make  his  appearance. 
It  is  simply  a  statutory  mode  of  conferring  on  the  court  power  to 
pass  judgment  on  property,  the  subject  matter  of  suit  within  its  juris- 
diction, when  the  owner  is  beyond  the  reach  of  its  process.  The 
courts  in  such  cases  act  on  the  presumption  of  notice  which  they  wilt 
not  allow  to  be  rebutted.  The  whole  theory  of  the  law  of  constructive 
notice  rests  on  this  foundation.' 

27.  Personal  Service  Out  of  State  as  Equivalent  of  Publication. — 
It  is  provided  by  statute  in  a  number  of  states  in  substance  that  where 
publication  of  process  is  ordered,  a  personal  service  outside  the  state 
is  equivalent  to  such  publication ;  *  but  such  service  cannot  be  made 
the  basis  of  a  personal  judgment.*  Under  some  statutes  it  is  held  that 
such  service  is  complete  at  the  time  it  is  made,  and  the  time  to  answer 
runs  from  that  date.*    Under  others  providing  that  "the  service  of 

18.  State  V.   Guilbert,  56  Ohio  St.       8.  Dorsey  v.  Dorsey,  30  Md.  522,  96 
576,  47  N.  E.  551,  60  A.  S.  R.  756,  Am.  Dec.  633. 

38  L.R.A.  619.  4.  Roller  v.  Holly,  176  U.  S.  398,  20 

19.  Pennoyer  v.  Neff,  95  U.  S.  714,  S.   Ct.  410,  44  U.   S.    (L.  ed.)    520; 
24  U.  S.  (L.  ed.)  565.  Raher  v.  Raher,  150  la.  511,  12  N.  W. 

20.  Hnliner  v.  Kaw  VaJ.  R.,  etc.,  Co.,  494,  Ann.  Cas.  1912D  680  and  note,  35 
130  U.  S.  559,  9  S.  Ct.  603,  32  U.  S.  L.R.A.(N.S.)  292  and  note. 

(L.  ed.)  1045.  Note:  Ann.  Cas.  1914A  113. 

1.  Note :  L.R.A.1917B  509.  5.  See  infra,  par.  34. 

2.  See  infra,  par.  36.  '    6.  Sherwin  v.  Sherwin,  33  Nev.  321, 
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the  summons  shall  be  deemed  complete  at  the  expiration  of  the  time 
prescribed  by  the  order  of  publication/'  it  has  been  held  that  personal 
service  outside  the  state  is  not  complete  until  the  expiration  of  the 
time  so  prescribed.' 

28.  Actions  Generally  in  Which  Publication  May  Be  Employed. — 
Constructive  service  by  publication  may  be  authorized  by  the  state 
and  resorted  to  in  all  actions  or  proceedings  touching  real  property 
which  are  properly  denominated  actions  or  proceedings  in  rem.®  In 
a  strict  sense,  a  proceeding  in  rem  is  one  taken  directly  against  prop- 
erty, and  has  for  its  object  the  disposition  of  the  property,  without 
reference  to  the  title  of  individual  claimants,  but,  in  a  larger  and 
more  general  sense,  the  term  is  applied  to  actions  between  parties, 
where  the  direct  object  is  to  reach  and  dispose  of  property  owned  by 
them,  or  of  some  interest  therein.*  Such  actions  may  properly  be 
called  proceedings  quasi  in  rem.^®  Indeed,  almost  any  kind  of  action 
may  be  instituted  and  maintained  against  nonresidents  to  the  extent 
of  any  interest  in  property  they  may  have  in  the  state,  and  the  juris- 
diction to  hear  and  determine  in  this  kind  of  cases  may  be  obtained 
wholly  and  entirely  by  publication.**  In  some  states  the  statutes  con- 
template that  every  action  which  can  be  maintained  by  personal 
service  of  process  may  be  maintained  against  a  nonresident  by  publi- 
cation, if  property  can  be  found  on  which  to  exercise  jurisdiction.** 
But  where  the  entire  object  of  the  action  is  to  determine  the  per- 
sonal rights  and  obligations  of  the  defendants — ^that  is,  where  the 
suit  is  merely  in  personam— constructive  service  in  this  form  on  a 
nonresident  is  ineffectual  for  any  purpose.**    The  mere  title  or  desig- 

111  Pac.  286,  122  Pac.  481,  Ann.  Cas.  9.  Pennoyer  v.  Neff,  95  U.  S.  714, 

1914A  108  and  note.  24  U.  S.  (L.  ed.)  565;  Grannis  v.  Or- 

7.  Note :  Ann.  Cas.  1914A  113.  dean,  234  U.  S.  385,  34  S.  Ct.  779,  58 

8.  Pennoyer  v.  Neff,  95  U.  S.  714,  TJ.  S.  (L.  ed.)  1363;  Bickerdike  v. 
24  U.  S.  (L.  ed.)  565;  Arndt  v.  Griggs,  Allen,  157  111.  95,  41  N.  E.  740,  29 
134  U.  S.  316,  10  S.  Ct.  557,  33  U.  S.  L.R.A.  782;  Young  v.  Upshur,  42  La. 
<L.  ed.)  918  (distinguishing  Hart  v.  Ann.  362,  7  So.  557,  21  A.  S.  R.  381; 
Sansom,  110  U.  S.  151,  3  S.  Ct.  586,  Bardwell  v.  Collins,  44  Minn.  97,  46 

^?  ^\l\  ^h  ^'U^^li  l?^^^  eo^^'J;  N.  W.  315,  20  A.  S.  R.  547  and  note, 
phy  161  U.  S  247  16  S  Ct.  523  40  c)  l.R.A.  152.  And  see  Actions,  v2 
U.  S.   (L,  ed.)   688;  Roller  v.  Holly,   -i        ooq 

^r^.?V,i^^'p°^--^*-'?,V^Mi  'fo.  Title,   etc.,   Restoration   Co.    v. 

(L.  ed.)  520;  Grannis  v.  Ordean,  234  «.               icn  n  i    oon    oo  -o       o^/i 

TT   c   QQn   Q/i  G   nf  TTO   KQ  TT   Q    fT  Kemgau,  150  Cal.  289,  88  Pac.  3o6, 

U.  b.  385,  34  b.  Ct.  779,  58  U.  b.  (L.  --^   J°     '  ^   ^^   a  T  R  A  /"KT  Q  ^  rq9 

ed.)  1363;  Shepherd  v.  Ware,  46  Minn,  -^-^r,^-,^-  f:      A  -         .n'^^\^  Ift 

174,  48  N.  W.  773,  24  A.  S.  R.  212;  ^^'  ^^^^  ^-  ^ri^&s,  134  U.  S.  316, 

Phillips   V.    Tompson,   73    Wash.    78,  1<^  S.  Ct.  557,  33  U.  S.  (L.  ed.)  918; 

131  Pac.  461,  Ann.  Cas.  1914D  672  and  Q^arl  v.  Abbett,  102  Ind.  233,  1  N.  E. 

note ;   Tennant  v.  Fretts,  67  W.  Va.  476,  52  Am.  Rep.  662. 

569,  68  S.  E.  387, 140  A.  S.  R.  979,  29  12.  McLaughlin  v.  McCrory,  55  Ark. 

L.R.A.(N.S.)  625  and  note.    See  also  442, 18  S.  W.  762,  29  A.  S.  R.  56. 

Constitutional  Law,  vol.  6,  p.  446  13.  Pennoyer  v.  Neff,  95  U.  S.  714, 

et  seq.  24  U.  S.   (L.  ed.)   565;  Bard^^rell  ▼. 
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nation  given  by  the  legislature  to  a  proceeding  cannot  change  its  sub- 
stantial character  nor  alter  the  rights  of  the  parties  to  it.** 

29.  Quieting  Title  or  Removal  of  Cloud. — ^Actions  quia  timet  in 
respect  to  land,  to  remove  a  cloud,  or  to  determine  adverse  claims, 
are  equitable  in  their  nature,  and,  strictly  speaking,  equity  acts  on 
the  person,  and  not  on  the  property;  and  in  these  actions  the  judg- 
ment affects  the  claim  or  title  to  the  land,  and  they  are  not  strictly 
actions  in  rem.  But  they  concern  real  estate  lying  within  the  juris- 
diction of  the  court,  and  the  state  may  clothe  the  court  with  full  power 
to  inquire  and  adjudicate  as  to  its  status,  title,  and  ownership;  and 
it  is  now  well  settled  that,  as  respects  the  procedure  provided,  and 
the  constructive  service  of  notice,  by  publication,  on  nonresident 
defendants  at  least,  actions  of  this  kind  are  to  be  classed  with  actions 
in  rem.**  According  to  one  case  constructive  service  against  a  non- 
resident, under  the  general  statutory  provision  for  such  service,  will 
sustain  the  jurisdiction  of  a  suit  to  remove  a  cloud  from  title,  even 
though  such  suit  is  dependent  on  the  inherent  powers  of  a  court  of 
chancery,  imaided  by  a  statute  impressing  it  with  the  character  of  a 
suit  in  rem.*®  But  the  view  generally  taken  is  that  to  enable  a  court 
to  proceed  on  constructive  service  by  publication  against  nonresidents 
in  this  class  of  suits,  the  inherent  powers  of  equity  must  be  aided  by 
a  statute  which  in  effect  gives  the  suit  the  character  of  one  in  rem.  In 
other  words,  if  the  enforcement  of  the  decree  touching  the  title  is 
dependent  solely  on  the  inherent  powers  of  a  court  of  chancery,  it  is 
of  necessity  a  decree  in  personam,  because  generally  equity  jurisdic- 
tion is  exercised  in  personam,  and  depends  upon  the  control  of  the 
court  over  the  parties.  If,  however,  there  is  statutory  power  given  to 
the  court  to  effectuate  its  decree  by  controlling  the  property,  then  the 
proceeding  becomes  in  its  nature  a  proceeding  in  rem,  and  in  such 
case  service  by  publication,  in  case  of  nonresidents,  will  confer  juris- 

CoUins,  44  Minn.  97,  46  N.  W.  315,  199,  8  L.R.A.(N.S.)    682;   Emery  v. 

20  A.  S.  R.  547,  9  L.EA.  152.  Kipp,  154  Cal.  83,  97  Pac.  17,  129  A. 

14.  Title,  etc.,  Restoration  Co.  v.  S.  R.  141,  16  Ann.  Cas.  792, 19  L.R.A. 
Kerrigan,  150  Cal.  289,  88  Pac.  356,  (N.S.)  983;  Shepherd  v.  Ware,  46 
119  A.  S.  R.  199,  8  L.R.A.(N.S.)  682.  Minn.  174,  48  N.  W.  773,  24  A.  S.  R. 

15.  Amdt  v.  Griggs,  134  U.  S.  316, 10  212 ;  Hardy  v.  Beaty,  84  Tex.  562,  19 
S.  Ct.  557,  33  U.  S.  (L.  ed.)  918;  Ham-  S.  W.  778,  31  A.  S.  R.  80  and  note; 
ilton  V.  Brown,  161  U.  S.  256, 16  S.  Ct.  Phillips  v.  Tompson,  73  Wash.  78,  131 
585,  40  U.  S.  (L.  ed.)  691;  Bennett  v.  Pac.  461,  Ann.  Cas.  1914D  672  and 
Fenton,  41  Fed.  283,  10  L.R.A.  500:  note.  See  also  Hart  v.  Sansom,  110  U. 
Conor  V.  Tennessee,  etc.,  R.  Co.,  109  S.  151,  3  S.  Ct.  586,  28  U.  S.  (L.  ed.) 
Fed.  931,  48  C.  C.  A.  730,  54  L.R.A.  101. 

687;  McLaughlin  v.  McCrory,  55  Ark.       Note:  21  A.  S.  R.  70. 
442,  18  S.  W.  762,  29  A.  S.  R.  56;       And  see  Cloud  on  Title,  vol.  5,  pp. 

Perkins  v.  Wakeham,  86  Cal.  580,  25  645-646. 

Pac.  51,  21  A.  S.  R.  67  and  note;  Title,       16.  Tennant  v.  Pretts,  67  W.  Va. 

etc.,  Restoration  Co.  v.  Kerrigan,  150  569,  68  S.  E.  387,  140  A.  S.  R.  979,  29 

Cal.  289,  88  Pac.  356,  119  A.  S.  R.  L.R.A. (N.S.)  625  and  note. 
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diction  to  deal  with  the  property.*'  Within  the  rule  stated  are  statu- 
tory regulations  providing  for  the  service  of  notice  by  publication  on 
unknown  heirs  and  claimants  in  cases  involving  the  settlement  of 
estates  or  the  title  of  lands.*' 

30.  Specific  Performance. — ^An  action  for  the  specific  performance 
of  a  coijitract  for  the  conveyance  of  real  property  is  essentially  a  pro- 
ceeding in  personam  and  not  in  rem/'  and  in  the  absence  of  a  statute 
expressly  or  impliedly  authorizing  service  of  process  by  publication 
in  such  a  proceeding,  the  rule  is  that  the  defendant  must  be  served 
personally  in  order  to  bring  him  within  the  jurisdiction  of  the  court.-* 
It  is  competent,  however,  for  the  legislature  of  the  state  within  which 
the  land  is  situated  to  give  such  a  suit  the  character  of  a  suit  in  rem 
or  quasi  in  rem,  so  as  to  sustain  the  jurisdiction  on  constructive  service 
against  a  nonresident.*  It  has  been  held  that  a  statute  authorizing 
service  by  publication  in  all  actions  at  law  or  in  equity,  having  for 
their  immediate  object  "the  enforcement  or  establishment  of  any  law- 
ful right,  claim,  or  demand  to  or  against  any  real  or  personal  prop- 
erty within  the  jurisdiction  of  the  court,''  comprehends  an  action  for 
the  specific  performance  of  a  contract  to  convey  land.'  On  the  other 
hand  it  seems  that  a  statute  which  merely  provides  in  general  terms 
for  service  by  publication  on  nonresidents,  without  specifying  the  class 
of  actions  in  which  such  service  is  permissible,  does  not  have  the  effect 
to  impress  a  suit  for  specific  performance  with  the  character  of  a  suit 
in  rem  or  quasi  in  rem,  so  as  to  authorize  this  mode  of  service,*  unless 
there  is  in  addition  a  statutory  provision  for  a  decree  in  the  alternative, 
contemplating  a  conveyance  by  some  person  appointed  by  the  court 
for  that  purpose,  or  some  other  decree  which,  in  effect,  operates  in 
rem,  and  not  in  personam,  and  even  in  the  absence  of  a  provision  of 
the  latter  kind,  it  would  seem  that,  if  the  local  statute  providing  for 

17.  Bennett  v.  Fenton,  41  Fed.  283,  Kansas  Laws  of  1903) ;  Silver  Camp 
10  L.R.A.  500.  See  also  cases  supra,  Min.  Co.  v.  Diekert,  31  Mont.  488,  78 
par.  26.  Pa<5.  967,  3  Ann.  Cas.  1000  and  note, 

18.  Shepherd  v.  Ware,  46  Minn.  174,  67  L,R.A.  940. 

48  N.  W.  773,  24  A.  S.  R.  212;  Mc-  Note:  Ann.  Caa.  1914A  769. 
Clymond  v.  Noble,  84  Minn.  329,  87  N.  1.  Boswell  v.  Otis,  9  How.  336,  13 
W.  838,  87  A.  S.  R.  354  and  note.    See  U.  S.  (L.  ed.)  164;  Seculovich  v.  Mor- 
als© Cloud  on  Title,  vol.  5,  p.  645.  ton,  101  Cal.  673,  36  Pac.  387,  40  A. 
And  see  infra,  par.  33.  S.  R.  106;  Hollander  v.  Central  Metal, 

19.  Notes:  23  L.R.A. (N.S.)  1136;  etc.,  Co.,  109  Md.  131,  71  Atl.  442,  23 
3  Ann.  Cas.  1004;  Ann.  Cas.  1914A  L.R.A.(N.S.)  1135  and  note;  Hawkins 
769.    See  Spec?ipic  Performance.  v.  Doe,  60  Ore.  437, 119  Pac.  754,  Ann. 

20.  Hollingsworth  v.  Barbour,  4  Pet.  Cas.  1914A  765  and  note. 

466,  7  U.  S.   (L.  ed.)   922   (applying  Notes:  23  L.R.A.(N.S.)  1139;  Ann. 

law  of  Kentucky) ;  Homer  v.  Ellis,  75  Cas.  1914 A  769,  770. 

Kan.  675,  90  Pac.  275,  121  A.  S.  R.  2.  Note :  Ann.  Caa.  1914A  770. 

446  (service  of  process  by  publication  S.  Silver  Camp  Min.  Co.  v.  Dickerti 

is  now  authorized  in   an   action   for  31  Mont.  488,  78  Pac.  967,  3  Ann.  Csa 

specific  performance  by  chapter  384,  1000  and  note,  67  L.B.A.  940. 
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sendee  by  publication  on  nonresident  defendants  specifically  named 
suits  for  specific  performance,  or  described  the  class  of  actions  in  which 
such  service  might  be  had  in  terms  which  would  clearly  embrace  suits 
for  specific  performance,  that  in  itself  would  be  sufficient  to  charac- 
terize the  suit  as  one  in  rem,  or  quasi  in  rem,  for  this  purpose.* 

31.  Miscellaneous  Proceedings. — There  are  many  other  proceed- 
ings in  the  nature  of  procedings  in  rem,  in  which  personal  service  of 
notice  to  persons  interested  has  not  been  deemed  necessary.  Such 
are  proceedings  for  the  partition  of  land,*  for  the  foreclosure  of  mortr 
gages  and  other  like  liens,®  and  for  the  condemnation  of  property.^ 
Service  of  process  by  publication  has  also  been  held  appropriate  in 
a  proceeding  to  probate  a  will ;  ^  but  a  court  cannot  render  an  in 
personam  decree,  determining  the  domicil  of  a  decedent  to  have  been 
within  the  jurisdiction  and  that  the  laws  therof  should  govern  the 
devolution  of  his  estate,  which  will  affect  the  rights  of  nonresident 
heirs,  not  made  parties  to  the  proceeding  except  by  service  by  pub- 
lication, in  a  subsequent  proceeding  in  another  state  in  relation  to 
property  there  situate.*  Publication  m9.y  likewise  be  properly  resorted 
to  in  an  attachment  by  trustee  process;  ^®  an  action  to  establish  a  lost 
record  title  to  real  estate ;  *^  an  action  to  cancel  a  deed  as  fraudulent,** 
or  to  set  aside  a  fraudulent  transfer  of  corporate  stock ;  *•  an  action  to 
recover  shares  of  corporate  stock  brought  in  the  jurisdiction  where  the 
corporation  has  its  domicil;  **  and  a  suit  to  wind  up  a  railroad  cor- 

4.  Note:  23  L.R.A.(N.S.)  1139.  24  U.  S.  (L.  ed.)  565j  Huling  v.  Kaw 

6.  Pennoyer  v.  Neff,  95  U.  S.  714,  24  Val.  R.,  etc.,  Co.,  130  U.  S.  559,  9  S. 

U.  S.  (L.  ed.)  565;  Bennett  v.  Fenton,  Ct.  603,  32  U.  S.  (L.  ed.)  1045;  Ben- 

41  Fed.  283, 10  L.R.A.  500 ;  Bickerdike  nett  v.  Fenton,  41  Fed.  283,  10  L.R. A. 

V.  Allen,  157  111.  95,  41  N.  E.  740,  29  500;  Bickerdike  v.  Allen,  157  111.  95,  41 

L.R.A.  782;  WiUiams  v.  Westcott,  77  N.  E.  740,  29  L.R. A.  782. 

la.  332,  42  N.  W.  314,  14  A.  S.  R.  8.  In  re  Sieker,  89  Neb.  216, 131  N. 

287;  Shepherd  V.  Ware,  46  Minn.  174,  W.   204,   36   L.R.A-(N.S.)    1068  and 

48  N.  W.  773,  24  A.  S.  R.  212;  Cona  note. 

V.  Henry  Hudson  Co.,  86  N.  J.  L.  154,  9.  Baker  v.  Baker,  242  U.  S.  394, 

90  Atl.  1031,  Ann.  Cas.  1916E  999  and  37  S.  Ct.  152,  affirming  162  Ky.  683, 

note;  Lawrence  v.  Hardy,  151  N.  C.  173  S.  W.  109,  L.R.A.1917C  171  and 

123,  65  S.  E.  766,  134  A.  S.  R.  976;  note. 

Phillips  V.  Thompson,  73  Wash.  78,  10.  Hogle  v.  Mott,  62  Vt.  265,  20 

131  Pac.  461,  Ann.   Cas.  1914D  672  Atl.  276,  22  A.  S.  R.  106. 

and  note.  11.  Title,   etc.,    Restoration    Co.    v. 

6.  Pennoyer  v.  Neff,  96  U.  S.  714,  Kerrigan,  150  Cal.  289,  88  Pac.  356, 
24  U.  S.  (L.  ed.)  565;  Arndt  v.  Griggs,  119  A.  S.  R.  199,  8  L.R.A.(N.S.)  682. 
134  U.  S.  316,  10  S.  Ct.  557,  33  U.  S.  12.  McLaughlin  v.  McCrory,  55  Ark. 
(L.  ed.)  918;  Leigh  v.  Green,  193  U.  S.  442,  18  S.  W.  762,  29  A.  S.  R.  56  and 
79,  24  S.  Ct.  390,  48  U.  S.  (L.  ed.)  note;  Adams  v.  Cowles,  95  Mo.  601,  8 
623;  Bennett  v.  Fenton,  41  Fed.  283,  S.  W.  711,  6  A.  S.  R.  74. 

10  L.R.A.  500;  Bickerdike  v.  Allen,  157  13.  Quarl  v.  Abhett,  102  Ind.  233,  1 

m.  96,  41  N.  E.  740,  29  L.RA.  782.  N.  E.  476,  52  Am.  Rep.  662. 

Note:  Ann.  Cas.  1914D  678,  14.  Jellenik  v.  Huron  Copper  Min. 

7.  Pennoyer  v.  Neff,  95  U.  S.  714,  Co.,  177  U.  S.  1,  20  S.  Ct.  569,  44  U. 
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poration  and  free  its  property  from  liens.**  Even  an  action  for 
divorce  is  a  proceeding  in  rem  so  far  as  it  aflfects  the  status  of  the 
parties  and  the  custody  of  their  minor  children.**  But  a  personal 
judgment  or  decree  for  alimony  or  costs  based  on  such  a  constructive 
service  is  not  valid,*^  except  as  against  property  which  may  be  found 
within  the  jurisdiction  of  the  court,  specifically  proceeded  against  in 
the  divorce  proceeding,  and  described  in  the  petition  for  divorce.*® 
It  has  been  recently  held  by  a  divided  court  that  a  court  of  equity 
having  before  it  the  company  which  issued  an  insurance  policy  and 
its  custodian  may  proceed  on  service  by  publication  to  reform  an 
assignment  from  which  a  condition  was  inadvertently  omitted  so  as 
to  revest  title  in  the  assignor  as  against  nonresident  distributees  of 
the  deceased  assignee.  This  decision  has  been  criticised  as  unsound. 
It  was  placed  on  the  ground  that  the  claim  against  the  insurance 
company  was  the  res  and  before  the  court.*' 

32.  Persons  Generally  on  Whom  Service  May  Be  Made. — ^The 
right  to  resort  to  constructive  service  of  process  by  publication  is 
based  on  the  ground  of  necessity,  and  is  limited  and  restricted  to  cases 
where  personal  service  cannot  be  had  on  a  defendant,  either  because 
he  is  a  nonresident,  or  because,  being  a  resident,  he  has  gone  out  of  the 
state,  or  cannot  be  found,  or  has  concealed  himself  so  that  process  can- 
not be  served  on  him.**  The  right  exists  generally,  as  to  all  nonresi- 
dents, including  infants  and  insane  persons.*  It  is,  however,  a  ques- 
tion on  which  the  authorities  are  conflicting  whether  jurisdiction  can 
be  acquired  by  publication  against  an  alien  enemy.  It  has  been  held 
in  a  number  of  cases  that  jurisdiction  cannot  be  thus  acquired  for 
the  reason  the  defendant  may  neither  legally  see  nor  obey  the  notice 
to  appear ;  *  on  the  other  hand,  in  a  case  holding  such  service  suffi- 
cient, attention  is  called  to  the  fact  that  publication  is  ordered  on  a 

S.   (L.  ed.)   647;  Gamble  v.  Dawson,  44  Pac.  1090,  64  A.  S.  R.  604,  32 

67  Wash.  72, 120  Pac,  1060,  Ann.  Gas.  L.R.A.  289. 

1913D  501  and  note.  Note:  9  L.R.A.(N.S.)  694. 

15.  Connor  v.  Tennessee  Cent.  R.  19.  Perry  v.  Young,  133  Tenn.  522. 
Co.,  109  Fed.  931,  48  C.  C.  A.  30,  54  182  S.  W.  577,  L.R.A.1917B  385  and 
L.R.A.  687.  note. 

16.  Newman's  Estate,  75  Cal.  213, 16  20.  Nations  v.  Johnson,  24  How.  195, 
Pac.  887,  7  A.  S.  R.  146;  In  re  James,  ^^  ^'  ^'  (^-  ^')  ^28;  Nelson  v.  Chi- 
99  Cal.  374,  33  Pac.  1122,  37  A.  S.  R.  Sf^^'no    iS«  '  a    q  ^    iqq    a  't  p  ^' 

(>0  and  note:  Wesnor  v.  O'Brien,  56  7TircViiQ«  ^  ;•  ^i  Vi  ii-  Zi* 
TT        TOA    A  A  -D       innn    tzA    a    c    "d     (N.S.)   1186;  Bardwell  v.  Collins,  44 

f^-J>T'J\  o«Q  !  'a ^  ^  S-  ^-  Minn.  97,  46  N.  W.  315,  20  A.  S  B. 
604,  32  L.R.A.  289.    And  see  Divorcb  ^^j  9  L  R  A  152 

AND  Separation,  vol.  9,  pp.  247,  398-  {  g^y^^;  ;  Kenneth,  113  U.  S.  179, 

399.  5  s.  Ct.  407,  28  U.  S.  (L,  ed.)  908. 

17.  Note:  16  L.R.A.  234.  Note:  Ann.  Cas.  1916E  1002. 

18.  Murray  v.  Murray,  115  Cal.  266,  2.  Dean  v.  Nelson,  10  WaU.  158,  19 
47  Pac.  37,  56  A.  S.  R.  97,  37  L.R.A.  U.  S.  (L.  ed.)  926. 

626;  Wesner  v.  O'Brien,  56  Kan.  724,       Note:  5  British  RuL  Cas.  694. 
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mere  allegation  of  the  bill  that  the  defendant  is  a  nonresident  with- 
out stating  his  actual  abode,  which,  in  many  if  not  a  majority  of  cases, 
is  unknown  to  the  complainant  or  to  the  court ;  and  also  that  if  war 
and  residence  in  enemy's  territory  can  be  set  up  to  avoid  proceedings 
and  defeat  title  there  is  no  good  reason  why  any  other  cause  creating 
an  equal  impossibility  of  receiving  notice,  as  for  instance  sickness 
or  imprisonment  in  a  distant  land,  should  not  be  allowed  to  have  the 
same  effect,  and  so  to  hold  would  defeat  the  very  object  of  the  law, 
embarrass  judicial  proceedings  and  render  insecure  titles  derived  un- 
der judicial  sales.*  Some  courts  have  drawn  a  distinction  between 
alien  enemies  who  were  never  residents  of  the  state  where  proceedings 
by  publication  are  attempted  or  who  have  been  forced  to  leave,  and 
aUen  enemies  who  were  residents  of  the  state  at  the  outbreak  of  the  war 
and  voluntarily  left  the  state  to  engage  in  hostilities  against  it,  and 
hold  the  latter  only  may  be  proceeded  against  by  publication.*  As 
to  resident  defendants  whose  existence,  names,  and  places  of  abode 
are  known,  service  by  publication  is  not  sufficient  to  constitute  due 
process  of  law.*  And  a  person  who  has  a  residence  in  the  state  can- 
not be  proceeded  against  as  a  nonresident,  although  he  has  business 
interests  in  another  state,  and  spends  the  greater  portion  of  his  time 
there.®  A  statute  providing  for  service  by  publication  against  both 
residents  and  nonresidents,  without  making  any  distinction  between 
them,  if  void  as  to  residents,  is  also  void  as  to  nonresidents.' 

33.  Unknown  Claimants. — On  the  principle  that  a  state  may  pro- 
vide for  the  adjudication  of  all  adversary  rights  of  persons  in  prop- 
erty within  its  borders,  the  legislature  has  the  power  to  authorize 
proceedings  by  action  against  unknown  claimants,  and  bind  them  by 
constructive  notice  thereof.  And  such  statutes  are  not  in  conflict 
with  the  state  or  federal  constitutions,  as  depriving  persons  of  their 
property  without  due  process  of  law.®     On  the  same  principle  the 

3.  Dorsey  v.  Dorsey,  30  Md.  622,  96  7.  Smith  v.  Hurd,  60  Minn.  603,  52 
Am.  Dee.  633.  N.  W.  922,  36  A.  S.  R.  661. 

4.  Ludlow  V.  Ramsey,  11  Wall.  581,  8.  Hamilton  v.  Brown,  161  U.  8. 
20  U.  S.  (L.  ed.)  216.  256,  16  S.  Ct.  585,  40  U.  S.  (L,  ed.) 

Note:  5  British  Rul.  Cas.  594.  691;  Title,  etc.,  Restoration  Co.  v.  Ker- 

5.  Title,  etc.,  Restoration  Co.  v.  Ker-  rigan,  150  Cal.  289,  88  Pac.  356,  119 
rigan,  i:)0  Cal.  289,  88  Pac.  3r)G,  119  A.  S.  R.  199,  8  L.B.A.(N.S.)  682; 
A.  S.  R.  199,  8  L.R.A.(N.S.)  682;  Tyler  v.  Re?:istration  Ct.  Judges,  175 
Bear  Lake  County  v.  Budge,  9  Idaho  Mass.  71,  55  N.  E.  812,  51  L.R.A.  433; 
703,  75  Pac.  614,  108  A.  S.  R.  179;  Shepherd  v.  Ware,  46  Minn.  174,  48  N. 
Bardwell  v.  Collins,  44  Minn.  97,  46  W.  773,  24  A.  S.  R.  212;  McClymond 
N.  W.  315,  20  A.  S.  R.  547,  9  L.R.A.  v.  Noble,  84  Minn.  329,  87  N.  W,  838, 
152;  State  V.  Guilbert,  56  Ohio  St.  575,  87  A.  S.  R.  354  and  note;  State  v. 
47  N.  E.  551,  60  A.  S.  R.  756,  38  Westfall,  86  Minn.  437,  89  N.  W.  175, 
L.R.A.  519.  89  A.  S.  R.  571,  57  L.R.A.  297;  State 

6.  Stallings  v.  Stallings,  127  Ga.  464,  v.  Guilbert,  56  Ohio  St.  575,  47  N.  E. 
56  S.  E.  469,  9  L.R.A.(N.S.)  593.  551,  60  A.  S.  R.  756,  38  L.R.A.  519; 
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state  is  under  no  obligation  to  leave  the  title  to  a  decedent's  estate 
in  abeyance  for  an  indefinite  period.  Hence,  statutes  may  provide 
for  suits  agsdnst  unknown  heirs,  by  means  of  which  all  claims  of 
such  unknown  persons  may  be  effectually  cut  off.*  The  term  "un- 
known heirs''  means  all  kinds  of  heirs,  including  heirs  of  heirs  of 
such  defendants  as  well  as  the  legatees  of  heirs.^®  The  record  of 
proceedings  against  "unknown  heirs"  is  no  evidence  that  any  such 
heirs  existed;  and  the  decree  and  deed  made  in  pursuance  of  it  can- 
not avail  to  pass  any  title  without  some  evidence  that  there  were 
some  heirs.^^  Even  infants  will  be  bound  as  unknown  claimants 
by  service  on  them  by  publication,  unless  the  statute  makes  an  excep- 
tion in  their  favor.**  But  since  proceedings  against  this  class  of 
persons  rest  on  the  ground  of  necessity,  the  omission  of  personal 
service  on  all  who  can  with  reasonable  diligence  be  ascertained  and 
found  cannot  be  justified.** 

34.  Jurisdiction  Acquired  as  against  Nonresidents. — ^In  cases  where 
service  of  the  summons  by  publication  is  authorized,  and  where  all 
the  statutory  requirements  have  been  duly  complied  with,  service 
made  in  that  manner  is  as  effective  for  all  purposes  as  personal  serv- 
ice.** Prior  to  the  famous  case  of  Pennoyer  v.  Neff,**  it  was  the  law 
in  many  jurisdictions  that,  if  a  nonresident  defendant  had  property 
in  the  state,  its  courts  had  jurisdiction,  without  seizing  it,  to  pro- 
ceed by  publication  of  the  summons,  and  render  a  judgment  in  per- 
sonam valid  within  the  state  to  the  extent  of  any  property  of  the 
defendant  therein.**  But  it  is  now  established  that  a  personal  judg- 
ment on  constructive  or  substituted  service  on  a  nonresident  who 
does  not  appear  is  contrary  to  due  process  of  law,  and  is  not  valid 
either  in  the  state  where  rendered  or  elsewhere,  unless  he  can  be 
deemed  to  have  assented  to  such  mode  of  service.  This  doctrine 
applies  to  all  kinds  of  constructive  or  substituted  process,  whether 
service  by  publication,*'  or  personal  service  out  of  the  jurisdiction 

Hardy  v.  Beaty,  84  Tex.  562, 19  S.  W.  983  and  note;  Mosely  v.  Reily,  126 

778,  31  A.  S.  R.  80.  Mo.  124,  28  S.  W.  895,  26  L.R.A.  721. 

9.  Hamilton  v.  Brown,  161  U.  S.  266,  15.  Pennoyer  v.  Neff,  95  U.  S.  714, 
16  S.  Ct.  585,  40  U.  S.  (L.  ed.)  691.  24  U.  S.  (L.  ed.)  565. 

Note :  87  A.  S.  R.  365.  16.  Stone  v.  Meyers,  9  Minn.  303, 

10.  Phillips  V.  Tompson,  73  Wash.  86  Am.  Dec.  104;  Cabanne  v.  Graf, 
78,  131  Pac.  461,  Ann.  Gas.  1914D  672  87  Minn.  510,  92  N.  W.  461,  94  A. 
and  note.  S.  R.  722,  59  L.R.A.  735. 

11.  HoUingsworth  v.  Barbour,  4  Pet.  17.  Cooper  v.  Reynolds,  10  Wall. 
466,  7  U.  S.  (L.  ed.)  922.  308,  19  U.  S.  (L.  ed.)  931;  Pennover 

12.  Note:  87  A.  S.  R.  368.  v.  Neff,  95  U.  S.  714,  24  U.  S.  (L.  ed.) 

13.  Title,  etc.,  Restoration  Co.  v.  565;  Brooklyn  v.  -^tna  L.  Ins.  Co., 
Kerrigan,  150  Cal.  289,  88  Pac.  356,  99  U.  S.  362,  25  U.  S.  (L.  ed.)  416; 
119  A.  S.  R.  199,  8  L.R.A.(N.S.)  682.  Empire  Tp.  v.  Darlington,  101  U.  S, 

14.  Emery  v.  Kipp,  154  Cal.  83,  97  87,  25  U.  S.  (L.  ed.)  878;  Haddock 
Pac.  17,  129  A.  S.  R.  141  and  note,  v.  Haddock,  201  U.  S.  662,  26  S.  CU 
16   Ann.    Gas.    792,   19   L.R.A.(N.S.)  525,  50  U.  S.   (L.  ed.)   867,  5  Ann. 
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in  which  the  judgment  is  rendered.*®  In  some  instances  the  states 
have  provided  for  personal  judgments  against  nonresidents  without 
personal  citation,  on  a  mere  constructive  service  of  process  by  pubH- 
cation;  but  the  federal  courts  have  not  hesitated  to  hold  such  judg- 
ments invaUd.**  A  judgment  rendered  on  such  service  against  a  non- 
resident is  eflFectual  only  as  a  judgment  in  rem,  acting  on  such  prop- 
erty as  he  may  have  within  the  jurisdiction.^®  If  he  has  no  such 
property  there  is  nothing  on  which  the  courts  can  adjudicate.*  The 
judgment  may  be  in  form  a  personal  one,  but  it  has  no  effect  beyond 
the  property  attached  in  the  suit,^  and  the  plaintiff  in  the  proceeding 

Oas.  1  and  note;  Baker  v.  Baker,  242  A.  S.  R.  573  and  note. 

U.  S.  394,  37  S.  Ct.  152;  McDonald  Notes:   16  L.R.A.  231;   35   L.R.A. 

V.  Mabee,  243  U.  S.  90,  37  S.  Ct.  343;  (N.S.)  292. 

Bennett  v.  Fenton,  41  Fed.  283,  10  19.  Pennoyer  v.  Neff,  95  U.  S.  714, 
L.R.A.  500;  Jos.  Joseph,  etc.,  Co.  v.  24  XJ.  S.  (L.  ed.)  565;  Mohr  v.  Man- 
Hoffman,  173  Ala.  568,  66  So.  216.  ierre,  101  U.  S.  417,  25  U.  S.  (L.  ed.) 
Ann.  Cas.  1914A  718,  38  L.R.A. (N.S.)  1052;  Baker  v.  Baker,  242  U.  S.  394, 
924;  Mudge  v.  Steinhart,  78  Cal.  34.  37  S.  Ct.  152;  McDonald  v.  Mabee, 
20  Pae.  147,  12  A.  S.  R.  17 ;  Murray  243  U.  S.  90,  37  S.  Ct.  343. 
V.  Murray,  115  Cal.  266,  47  Pae.  37.  20.  Pennoyer  v.  Neff,  95  U.  S.  714, 
56  A.  S.  R.  97.  37  L.R.A.  626;  Bicker-  24  U.  S.  (L.  ed.)  565;  Goodman  v. 
dike  V.  Allen,  157  lU.  95,  41  N.  E.  Niblack,  102  U.  S.  566,  26  U.  S.  (L. 
740.  29  L.R.A.  782;  Nelson  v.  Chicago,  ed.)  229;  Pana  v.  Bowler,  107  U.  S. 
etc.,  R.  Co.,  225  111.  197,  80  N.  E.  529,  2  S.  Ct.  704,  27  U.  S.  (L.  ed.) 
109,  116  A.  S.  R.  133,  8  L.R.A. (N.S.)  424;  Dewey  v.  Des  Moines,  173  U.  S. 
1186;  Moyer  v.  Bucks,  2  Ind.  App.  193,  19  S,  Ct.  379,  43  U.  S.  (L.  ed.) 
571,  28  N.  E  992,  50  A.  S.  R.  251,  665;  Bennett  v.  Fenton,  41  Fed.  283, 
16  L.R.A.  231  and  note;  Griffith  v.  10  L.R.A.  500;  Riverside  First  Nat. 
Milwaukee  Harvester  Co.,  92  la.  634,  Bank  v.  Eastman,  114  Cal.  487,  77 
61  N.  W.  243,  54  A.  S.  R.  573  and  Pae.  1043.  103  A.  S.  R.  95,  1  Ann. 
note;  Cabanne  v.  Graf,  87  Minn.  510,  Cas.  626;  Harris  v.  Pullman,  84  111. 
92  N.  W.  461,  94  A.  S.  R.  722,  59  20,  25  Am.  Rep.  416;  Stone  v.  Myers. 
L.R.A.  735;  Wilson  v.  St.  Louis,  etc.,  9  Minn.  303,  86  Am.  Dec.  104;  Wilson 
R.  Co.,  108  Mo.  588,  18  S.  W.  286,  v.  St.  Louis,  etc.,  R.  Co..  108  Mo.  588, 
32  A.  S.  R.  624;  Silver  Camp  Min.  18  S.  W.  286,  32  A.  S.  R.  624. 
Co.  V.  Dickert,  31  Mont.  488,  78  Pae,  Notes:  6  A.  S.  R.  182;  23  A.  S.  R. 
967,  3  Ann.  Cas.  1000  and  note,  67  115;  16  L.R.A.  234. 
L.R.A.  940 ;  Gates  v.  Tebbetts,  83  Neb.  1.  Pennoyer  v.  Neff,  95  U.  S.  714, 
573,  119  N.  W.  1120,  17  Ann.  Cas.  24  U.  S.  (L.  ed.)  565. 
1183,  20  L.R.A.(N.S.)  1000;  Willa-  2.  Cooper  v.  Reynolds,  10  Wall.  308, 
mette  Real  Estate  Co,  v.  Hendrix,  28  19  U.  S.  (L.  ed.)  931;  Jos.  Joseph, 
Ore.  485,  42  Pae.  514,  52  A.  S.  R.  etc.,  Co.  v.  Hoffman,  173  Ala.  568,  56 
800;  Grant  v.  Swank,  74  W.  Va.  93,  So.  216,  Ann.  Cas.  1914A  718,  38 
81  S.  E.  967,  L.R.A.1915B881;  Renier  L.R.A. (N.S.)  924;  Anderson  v.  Goff, 
V.  Hurlbut,  81  Wis.  24,  50  N.  W.  783,  72  Cal.  65,  13  Pae.  73,  1  A.  S.  R. 
29  A.  S.  R.  850  and  note,  14  L.R.A.  34;  Riverside  First  Nat.  Bank  v.  East- 
562;  Moyer  v.  Koontz,  103  Wis.  22,  man,  144  Cal.  487,  77  Pae.  1043,  103 
79  N.  W.  50,  74  A.  S.  R.  837.  A.  S.  R.  95,  1  Ann.  Cas.  626;  Neu- 

Notes :  16  L.R.A.  232,  233 ;  50  L.R.A.  f elder  v.  German  American  Ins.  Co., 

585;  35  L.R.A. (N.S.)  292.  6  Wash.  336,  33  Pae.  870,  36  A.  S.  R. 

18.  Griffith  v.  Milwaukee  Harvester  166,  22  L.R.A.   287. 

Co.,  92  la.   634,  61  N.   W.   243,   54  Note:  66  A.  S.  R.  60L 
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wherein  it  is  obtained  may  attack  its  validity  as  a  personal  judgment 
where,  in  a  subsequent  proceeding  founded  on  the  same  cause  of 
action,  defense  is  made  on  the  ground  that  the  cause  of  action  is 
merged  in  the  judgment.*  No  general  execution  can  be  issued  for 
any  balance  unpaid  after  the  property  attached  is  exhausted.*  While 
the  costs  of  an  action  may  properly  be  satisfied  out  of  the  property 
attached,  or  otherwise  brought  under  the  control  of  the  court,  no 
personal  liability  for  them  can  be  created  against  the  absent  or  non- 
resident defendant.* 

35.  Jurisdiction  Acquired  as  against  Residents. — The  above  stated 
doctrine  as  to  the  right  to  render  a  personal  judgment  on  service  by 
publication  against  a  nonresident*  has  not  generally  been  regarded 
as  applicable  in  the  case  of  a  resident  of  the  state.  On  the  contrary 
the  weight  of  authority  clearly  establishes  the  proposition  that  a  per- 
sonal judgment  may  be  rendered  against  a  resident  defendant  who 
has  been  notified  by  service  by  publication,  at  least  where  he  is  within 
the  state  at  the  time  of  the  attempted  service,'  provided  it  appears 
that  actual  personal  service  could  not  be  made.®  It  has  been  expressly 
denied,  however,  that  such  service  will  authorize  a  personal  judg- 
ment against  a  resident  of  the  state  who  is  absent  therefrom.*  The 
supreme  court  of  the  United  States  has  recently  held  that  a  personal 
judgment  on  service  by  publication  is  absolutely  void  under  the  due 
process  of  law  clause  of  the  federal  constitution  when  rendered  against 
a  person  absent  from  the  state  animo  non  revertendi  but  still  techni- 
cally domiciled  therein  as  a  result  of  not  having  yet  selected  and 
settled  himself  in  his  new  abode ;  the  court,  however,  expressly  declined 
to  pass  upon  the  question  whether  a  personal  judgment  can  be  ren- 
dered on  service  by  publication  against  a  resident  temporarily  absent** 
As  a  rule  the  cases  make  no  distinction  in  this  respect  between  serv- 
ice by  publication  and  personal  service  out  of  the  state,**  which  is 

8.  McDonald  v.  Mabee,  243  U.  8.  L.R.A.(N.S.)  1186;  Roberts  v.  Rob- 
90,  37  S.  Ct.  343.  erts,  135  Minn.  397,  161  N.  W.  148, 

4.  Cooper  v.  Reynolds,  10  Wall.  308,   L.R.A.1917C  1140  and  note. 

19  U.  S.   (L.  ed.)   931;  Jos.  Joseph,  Notes:   50  L.R.A.  585;   35  L.R.A. 

etc.,  Co.  V.  Hoffman,  173  Ala.  568,  56  (N.S.)  294. 

So.    216,   Ann.    Cas.    1914A   718,   38  8.  Bear  Lake  County  v.  Budge,  9 

L.R.A.(N.S.)  924.  Idaho  708,  75  Pac.  614,  108  A.  S.  R. 

5.  Freeman  v.  Alderson,  119  U.  S.  179 ;  Bardwell  v.  Collins,  44  Minn.  97, 
185,  7  S.  Ct.  165,  30  U.  S.  (L.  ed.)  46  N.  W.  315,  20  A.  S.  R.  547,  9 
372 ;  Hardy  v.  Beaty,  84  Tex.  562,  19  L.R.A.  152. 

S.  W.  778,  31  A.  S.  R.  80  and  note.       9.  De  la  Montanya  v.  De  la  Montan- 

6.  See   supra,   par.   34.  ya,  112  Cal.  101,  44  Pac.  345,  53  A. 

7.  Bickerdike  v.  Allen,  157  111.  95,    S.  R.  165  and  note,  32  L.R.A.  82. 

41  N.  E.  740,  29  L.R.A.  782;  Nelson       10.  McDonald  v.  Mabee,  243  U.  S. 
V.  Chicago,  etc.,  R.  Co.,  225  111.  197,   90,  37  S.  Ct.  343. 
80  N.  E.  109,  116  A.   S.  R.  133,  8       11.  Note:  35  L.R.A.(N.S.)  292-297. 
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the  equivalent  of  publication,**  though  it  has  been  held  that  ff  state 
cannot  authorize  a  personal  judgment  against  one  of  its  citizens  on 
a  personal  service  of  process,  made  without  the  state.** 

36.  Prerequisites  to  Service  by  Publication  Generally. — It  is  an 
established  principle  in  all  courts  that  the  method  of  acquiring  juris- 
diction by  publication  is  in  derogation  of  the  common  law,  and  that 
the  statutory  requirements  must  be  successively  and  accurately  taken 
in  order  to  confer  on  the  court  jurisdiction  over  the  defendant.  A 
statute  which  permits  the  property  of  a  nonresident  to  be  seized  and 
subjected  to  judicial  sale  on  notice  by  publication  only  is  a  most 
drastic  remedy,  and  not  infrequently  results  in  oppression  and  injus- 
tice. Recognizing  this  fact,  the  courts  quite  uniformly  hold  that 
all  of  the  statutory  requirements  for  the  institution  and  prosecution 
of  such  proceedings,  and  especially  such  as  are  of  a  jurisdictional 
character,  must  be  strictly  and  literally  observed,  in  order  that  the 
judgment  entered  thereon  shall  be  of  legal  force  and  validity.** 
Jurisdiction  is  not  to  be  assumed  and  exercised  in  such  cases  on  the 
general  ground  that  the  subject  matter  of  the  suit  is  within  the  power 
of  the  court.  The  inquiry  must  be  as  to  whether  the  requisites  of 
the  statute  have  been  complied  with,  and  such  compliance  must 
appear  on  the  record.**  Service  by  publication  is  set  on  foot  by  an 
affidavit  showing  the  existence  of  certain  facts  in  view  of  which  that 
mode  of  service  is  allowed,  followed  by  an  order  directing  publica- 

12.  See  supra,  par.  27.  Bowers,  1  Smedes  &  M.   (Miss.)  584, 

13.  Raber  v.  Raher^  150  la.  511, 129  40  Am.  Dec.  HI ;  Hinkle  v.  Lovelace^ 
N.  W.  494,  Ann.  Cas.  1912D  680  and  204  Mo.  208,  102  S.  W.  1015,  120 
note,  35  L.R.A.(N.S.)  292  and  note,  A.  S.  R.  698,  11  Ann.  Cas.  794,  11 
Deemer,  J.,  dissenting.  L.R.A.{N.S.)  730;  Ohlmann  v.  Clark- 

14.  Galpin  v.  Page,  18  Wall.  350,  son  Saw  Mill  Co.,  222  Mo.  62,  120 
21  U.  S.  (L.  ed.)  959;  Beckett  v.  S.  W.  1155,  133  A.  S.  R.  606,  28 
Cuenin,  15  Colo.  281,  25  Pac.  167,  22  L.R.A.(N.S.)  432;  Palmer  v.  McMas- 
A.  S.  R.  399 ;  Strode  v.  Strode,  6  Idaho  ter,  13  Mont.  184,  33  Pac.  132,  40 
67,  52  Pac.  161,  96  A.  S.  R.  249;  A.  S.  R.  434;  Butler  v.  Smith,  84  Neb. 
CorreD  v.  Greider,  245  111.  378,  92  78,  120  N.  W.  1106,  28  L.R.A.(N.S.) 
N.  E.  266,  137  A.  S.  R.  327  and  note;  436;  Coffin  v.  Bell,  22  Nev.  169,  37 
Potter  V.  Byrne,  10  Ind.  146,  71  Am.  Pac.  240,  58  A.  S.  R.  738;  Hartzell 
Dec.  305;  Tunis  v.  Withrow,  10  la.  v.  Vigen,  6  N.  D.  117,  69  N.  W.  203, 
305,  77  Am.  Dec.  117  and  note;  Em-  66  A.  S.  R.  589,  35  L.R.A.  461;  Yar- 
pire  Real  Estate,  etc.,  Co.  v.  Beechlev,  brough  v.  Pugh,  63  Wash.  140,  114 
137  la.  7,  114  N.  W.  556,  126  A.  S.  R.  Pac.  918,  33  L.R.A.  (N.S.)  351. 

248;  Finn  v.  Howard,  77  Kan.  421,  Notes:  61  A.  S.  R.  495;  Ann.  Cas. 
94  Pac.  801.  127  A.  S.  R.  420;  Barber   1916E  1003. 

V.  Morris,  37  Minn.  194,  33  N.  W.  559,  15.  Boswell  v.  Otis,  9  How.  336,  13 
5  A.  S.  R.  836;  Gilmore  v.  Lampman,  U.  S.  (L.  ed.)  164;  Galpin  v.  Page, 
86  Minn.  493,  90  N.  W.  1113,  91  A.  18  Wall.  350,  21  U.  S.  (L.  ed.)  959; 
S.  R.  376;  D'Autremont  v.  Anderson  Strode  v.  Strode,  6  Idaho  67,  52  Pac. 
Iron  Co.,  104  Minn.  165,  116  N.  W.  161,  96  A.  S.  R.  249 ;  Zecharie  v.  Bow- 
367,  124  A.  S.  R.  615,  15  Ann.  Cas.  era,  1  Smedes  &  M.  (Miss.)  584,  40 
114,  17  L.R.A.(N.S.)  236;  Zecharie  v.    Am.  Dec.  111. 
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tion  of  the  summons  to  be  made  in  some  newspaper  (most  likely  to 
give  the  defendant  notice)  for  a  certain  length  of  time,  which  varies 
according  to  circumstances,  and,  if  the  residence  of  the  defendant 
is  known,  also  directing  a  copy  of  the  summons  and  complaint  to  be 
forthwith  deposited  in  the  post  office,  addressed  to  him  at  his  place 
of  residence,  and  is  terminated  by  publication  and  mailing,  if  the 
defendant's  place  of  residence  is  known,  or  by  personal  service  out 
of  the  state,  which  is  equivalent  to  publication  and  mailing.^*  In 
some  jurisdictions  an  order  of  publication  must  be  founded,  not 
only  on  an  affidavit  showing  the  nonresidence,  but  also  on  a  verified 
complaint,  showing  a  sufficient  cause  of  action  against  the  defendant 
to  be  servecj.  The  facts,  therefore,  constituting  a  valid  claim  against 
the  defendant  must  be  stated,  and  it  must  also  appear  that  the  case 
is  one  of  which  the  court  can  take  cognizance.*^  A  return  of  "not 
found"  is  also  necessary,  under  some  of  the  statutes,  but  under  others 
it  is  immaterial  that  the  summons  had  not  been  returned  when  the 
affidavit  was  made ;  *®  and  it  has  been  held  that  a  return  of  "not 
found"  is  not  required  under  a  statute  which  provides  that  the  fact 
that  the  defendant  cannot  be  found  shall  appear  by  affidavit** 

37.  Affidavit — A  proper  and  sufficient  affidavit  for  an  order  of 
publication  in  cases  of  constructive  service  of  summons  is  a  prerequi- 
site to  a  valid  judgment.^^  The  sole  purpose  of  such  an  a^davit  is 
to  enable  the  court  on  inspection  to  determine  whether  the  action 
is  one  in  which  jurisdiction  may  be  obtained  by  service  by  publi- 
cation ;  when  it  is  sufficient  for  that  purpose,  it  serves  the  only  pur- 
pose for  which  it  is  intended.*  It  must  show  an  existing  cause  of 
action,'  of  such  a  nature  that  jurisdiction  may  be  obtained  by  pub- 
lication,* and  must  state  that  the  defendant  is  a  nonresident  of  or  ab- 
le. Galpin  v.  Page,  18  Wall.  350,  5  A.  S.  R.  836;  Gihnore  v.  Lampman, 
21  U.  S.  (L.  ed.)  959;  Hahn  v.  Kelly,  86  Minn.  493,  90  N.  W.  1113,  91  A. 
34  Cal.  391,  94  Am.  Dec.  742.  And  S.  R.  376  and  note;  Palmer  v.  McMas- 
see  infra,  par.  37,  39,  40,  46.  ter,  13   Mont.   184,  33  Pac.   132,  40 

17.  Bryan  v.  University  Pub.   Co.,   A.  S.  R.  434. 

112  N.  Y.  382,  19  N.  E.  825,  2  L.R.A.  1.  Leigh  v.  Green,  62  Neb.  344,  86 

638 ;  Frisk  v.  Reigelman,  75  Wis.  499,  N.   W.   1093,  89   A.   S.   R.   751  and 

43  N.  W.  1117,  44  N.  W.  766,  17  A.  note. 

S.  R.  198 ;  Oelbermann  v.  Ide,  93  Wis.  2.  Anderson  v.  Goff,  72  Cal.  66,  13 

669,  68  N.  W.  393,  57  A.  S.  R.  947.  Pac.  73,  1  A.   S.  R.  34;   Beckett  v. 

18.  Woodward  v.  Brown,  119  Cal.  Cuenin,  15  Colo.  281,  25  Pac.  167, 
283,  51  Pac.  2,  542,  63  A.  S.  R.  108.  22  A.  S.  R.  399  and  note;  Taylor  v. 

19.  Colfax  Bank  v.  Richardson,  34  Coots,  32  Neb.  30,  48  N.  W.  964,  29 
Ore.  518,  54  Pac.  359,  75  A.  S.  R.  A.  S.  R.  426  and  note. 

€64.  3.  Finn  v.  Howard,  77  Kan.  421,  94 

20.  Beckett  v.  Cuenin,  15  Colo.  281,  Pac.  801,  127  A.  S.  R.  420;  Leigh  v. 
25  Pac.  167,  22  A.  S.  R.  399  and  note;  Green,  62  Neb.  344,  86  N.  W.  1093, 
Oorrell  v.  Greider,  245  111.  378,  92  89  A.  S.  R.  751;  Hartzell  v.  Vigen,  6 
N.  E.  266,  137  A.  S.  R.  327;  Barber  N.  D.  117,  69  N.  W.  203,  66  A.  S.  R. 
V.  Morris,  37  Minn.  194,  33  N.  W.  559,  589,  35  L.R.A.  451;  Ballew  v.  Young, 
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sent  from  the  state,  or  cannot  be  found  therein,  and  that  he  cannot, 
with  due  diligence,  be  served  with  summons  therein ;  *  and  an  afBdavit 
that  the  defendant  is  a  nonresident  and  resides  in  another  state  is  not 
equivalent  to  an  averment  that  he  is  absent  from  the  state,  so  as 
to  justify  proceeding  against  him  as  a  nonresident.*  Under  some 
statutes  the  ownership  of  property  in  the  state  becomes  a  jurisdictional 
fact  necessary  to  be  stated  in  the  affidavit.*  Under  others  this  is  not 
a  necessary  requirement,  and  need  not  be  stated.'  In  all  actions 
against  nonresident  nonappearing  defendants,  served  by  publication 
only,  property  of  the  defendant  must  be  seized  before  any  valid 
judgment  can  be  rendered.  Jurisdiction  to  investigate  the  controversy 
depends  on  jurisdiction  over  property.  There  is  no  jurisdiction  in 
personam,  and,  unless  there  is  jurisdiction  in  rem,  the  action  must 
fail.®  It  has  been  held,  however,  that,  in  the  absence  of  statute,  it 
is  unnecessary  to  levy  an  attachment  on  the  property  before  publica- 
tion ;  it  is  sufficient  if  such  levy  precedes  the  entry  of  the  judgment.* 
A  contrary  view  is  taken  by  some  courts,  which  hold  that  proceed- 
ings for  the  service  of  summons  by  publication  on  a  nonresident 
before  attachment  of  his  property  are  null  and  void.*®  In  some  states 
the  statutes  specifically  provide  that  in  this  class  of  cases  the  affidavit 
for  order  of  publication  shall  show  that  property  of  the  defendant 
has  been  seized  under  attachment  or  some  provisional  remedy.  Also 
in  some  jurisdictions  the  affidavit  must  be  signed  by  the  complainant 
in  person,  unless  it  appear  why  he  could  not  sign  it.** 

38.  Diligence  to  Discover  Whereabouts  of  Defendant. — ^In  order 
to  support  a  service  by  publication,  all  reasonable  means  to  ascertain 
the  whereabouts  of  the  defendant  should  first  be  tvien,  and  this  fact 
must  appear  in  the  affidavit.  The  return  of  the  sheriff  will  not 
answer,  that  not  being  the  kind  of  evidence  required.**     It  is  not 

24  Okla.  182,  103  Pac.  623,  23  L.R.A.  8.  Pennoyer  v.  NejBf,  95  U.  S.  714, 

(N.S.)  1084.  24  U.   S.    (L.  ed.)   565;  Hartzell  v. 

4.  Anderson  v.  Goff,  72  C^  65,  13  Vigen,  6  N.  D.  117,  69  N.  W.  203, 

Pac.  73,  1  A.   S.  R.  34;  Woodward  66  A.  S.  R.  589,  35  L.R.A.  451. 

V.  Brown,  119  Cal.  283,  51  Pac.  2,  9.  Hartzell  v.  Vigen,  6  N.  D.  117, 

642,  63  A.  S.  R.  108;  Taylor  v.  Coots,  69  N.  W.  203,  66  A.  S.  R.  589,  35 

32  Neb.  30,  48  N.  W.  964,  29  A.  S.  R.  l  r  ^  45^       ' 

426  and  note;   Cojfax  Bank  v    Rich-  \q  '^^^  ^   ^.^i^^  Lumber  Co,,  83 

A   r^  ^fi4  ^^^^  nl                     '  S.  C.  221,  65  S.  E.  214,  137  A.  s!  R. 

Note:'  ?4  r  S    R    296.  ^^3,  24  L.R.A.(N.S.)  276. 

5   Baker  v.  Baker,  162  Ky.  683,  173  ^^'  ^^^^^^  ^-  Banks,  6  T.  B.  Mon. 

S.  W.  109,  L.R.A.19i7C171,  judginent  ^^V  ^^^'•^'^  ^^\P^'}^^' ^   « 

affirmed  242  U.  S.  394,  37  S.  Ct.  352.  ^l^.  Romig  v.  Gillett,  187  U.  S.  Ill, 

6.  Gilmore  v.  Lampman,  86  Minn.  23  S.  Ct.  40.  47  U.  S.  (L.  ed.)  97; 
493,  90  N.  W.  1113,  91  A.  S.  R.  376  Grigsby  v.  Wopschall,  25  S.  D.  564, 
and  note.  127  N.  W.  605,  37  L.R.A.(N.S.)  206 

7.  Anderson  v.  Goff,  72  Cal.  65,  13  and  note. 
Pac.  73, 1  A.  S.  R.  34. 
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necessary  that  all  possible  or  conceivable  means  should  be  used,  but 
an  honest  and  reasonable  effort  should  be  made  to  find  the  defend- 
ant,*' including  inquiry  of  persons  likely  or  presumed  to  know  the 
fact.^*  But  the  affidavit  need  not  expressly  state  the  result  of  the 
'nquiry,  if  it  sufficiently  appears  that  the  defendant  cannot,  after  dili- 
^^ent  search,  be  found  in  the  state. ^^  It  has  generally  been  held  insuffi- 
;ient  merely  to  aver  that  after  due  diligence  the  defendant  cannot 
)e  found  within  the  state,  but  the  acts  constituting  due  diligence 
should  be  recited.**  In  some  jurisdictions,  however,  where  the  affi- 
iavit  avers  that  the  defendant  is  a  nonresident  and  that  he  cannot  be 
served  in  the  state,  it  is  unnecessary  to  show  further  what  diligence 
was  used  to  find  him.*'  Such  a  statement  is  held  to  be  a  sufficient 
allegation  of  fact,  and  not  open  to  the  objection  that  it  alleges  a 
mere  conclusion  of  law.*®  On  the  other  hand  it  has  been  held 
that  the  simple  averments  that  the  defendant  is  a  nonresident  of  and 
cannot  be  found  within  the  state  are  not  alone  sufficient  to  support 
an  order  for  the  service  of  a  summons  by  publication,  but  the  affi- 
davit must  show  that  due  diligence  to  find  the  defendant  has  been 
exercised.**  Where  the  defendant  resides  in  the  state,  but  is  absent 
therefrom  or  concealed  within  the  same,  the  affidavit  should  show  his 
place  of  residence,  the  particular  circumstances  of  his  absence,  and 
probable  duration  thereof,  and  the  names  and  residences,  or  other 
descriptions,  of  the  persons  from  whom  the  information  of  such 
absence  or  concealment  was  obtained.*® 

39.  Order  of  Publication. — Unless  expressly  required  by  statute,  no 
order  of  court  for  the  service  of  process  by  publication  is  necessary.* 
As  a  rule,  however,  the  statutes  contain  such  a  requirement,  and  when 
that  is  the  case  it  is  of  course  essential  that  an  order  be  made,*  since 

13.  Jacob  V.  Roberts,  223  U.  S.  261,  8.  R.  426 ;  Ballew  v.  Young,  24  Okla. 
32  S.  Ct.  303,  56  U.  S.  (L.  ed.)  429;  182,  103  Pac.  623,  23  L.R.A.(N.S.) 
Grigsby  v.  Wopschall,  25  S.  D.  664,  1084;  Colfax  Bank  v.  Richardson,  34 
127  N.  W.  605,  37  L.R.A.(N.S.)  206  Ore.  5J^  64  Pac.  359,  75  A.  S.  R. 
and  note.  664. 

14.  Grigsby  v.  Wopschall,  26  S.  D.  Note:  37  L.R.A.(N.S.)  210,  211. 
564,  127  N.  W.  605,  37  L.R.A.(N.S.)  18.  Becker  v.  Linton,  80  Neb.  655, 
206  and  note.  114  N.  W.  928,  127  A.  S.  R.  795  and 

16.  Chapman  v.  Moore,  151  Cal.  609,  note. 

91  Pac.  324,  121  A.  S.  R.  130.  19.  McCracken  v.  Flanagan,  127  N. 

16.  Romig  V.  Gillett,  187  U.  S.  Ill,  Y.  493,  28  N.  E.  385,  24  A.  S.  R.  481; 
23  S.  Ct.  40,  47  U.  S.   (L.  ed.)   97;  Kennedy  v.  Lamb,  182  N.  Y.  228,  74 
Palmer  v.  McMaster,  13  Mont.  184,  33  N.   E.  834,  108  A.   S.  R.  800. 
Pac.  132,  40  A.  S.  R.  434.  Note:  37  L.R.A.(N.S.)  211. 

Note:  37  L.RA.(N.S.)  206.  20.  Note:  37  L.R.A.(N.S.)  222. 

17.  Anderson  v.  Goff,  72  Cal.  65,  1.  McClymond  v.  Noble,  84  Minn. 
13  Pac.  73,  1  A.  S.  R.  34;  McKnight  329,  87  N.  W.  838,  87  A.  S.  R.  354. 
V.  Grant,  13  Idaho  629,  92  Pac.  689,  2.  Frisk  v.  Reigelman,  75  Wis.  499, 
121  A.  S.  R.  287;  Taylor  v.  Coots,  43  N.  W.  1117,  44  N.  W.  766,  17 
32   Neb.    30,   48   N.   W.   964,   29    A.  A.  S.  R.  198. 
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it  is  the  sole  authority  for  the  publication,  and  it  should  appear  in 
the  record  with  proof  of  compliance  with  its  directions,  unless  its 
absence  is  supplied  by  proper  averment.*  Entry  may  be  made  nunc 
pro  tunc  if  no  final  judgment  has  been  entered  ia  the  cause  and 
such  entry  is  necessary  to  conform  the  record  to  the  fact*  The  clerk 
should  properly  sign  the  order,  but  omission  to  do  so  is  a  mere  irregu- 
larity, which  will  not  invalidate  a  judgment  based  on  duo  publica- 
tion.* The  order  should  be  based  on  facts  existing  at  the  time  it  is 
made,  and,  therefore,  there  must  be  no  unreasonable  delay  between 
the  making  of  the  aflBdavit  and  the  issuing  of  the  order.®  The  proper 
form  of  order  is  that  "service  be  made  by  publication  of  the  summons." 
It  should  not  also  direct  a  summons  to  issue.  The  order  presupposes 
the  issuance  of  a  summons ;  otherwise  it  is  premature.^  But  surplusage 
will  not  render  the  order  void  if  it  is  otherwise  valid.*  Consequently, 
in  view  of  the  fact  that  the  note  of  time  of  insertion  in  an  order  is 
designed  as  a  direction  to  the  printer,  and  is  not  essential  to  the 
validity  of  the  order,  if  the  printer  in  fact  continues  the  publication 
for  a  sufficient  length  of  time,  the  publication  is  not  vitiated  by  the 
fact  that  the  time  indicated  for  publication  in  the  order  is  not  suffi- 
ciently long  to  meet  the  requirements  of  the  statute.*  If  there  is 
any  conflict  between  the  recitals  in  the  judgment,  as  to  the  terms 
of  the  order,  and  the  order  itself,  the  latter  must  control,  for  a  recital 
of  the  order  must  yield  to  the  order  itself.** 

40.  The  Notice  Published. — ^The  form  of  the  notice  to  be  published, 
and  what  it  shall  contain,  rest  in  the  legislative  discretion,  subject 
to  the  restriction  that  it  shall  be  of  such  a  character  that  it  will  have 
a  tendency,  in  a  reasonable  degree,  to  convey  information  to  inter- 
ested parties  that  the  action  affects  their  rights.**  The  notice  need 
not  detail  the  facts  as  they  are  stated  in  the  petition,**  and  will  gen- 
erally be  held  sufficient  where  it  notifies  the  defendant  that  there 
is  an  action  instituted  against  him,  the  name  of  the  plaintiff  and 
the  court,   the   time  when   he  is  required   to   appear,**   and   the 

3.  Galpin  v.  Page,  18  Wall.  350,  21  10.  Adams  v.  Cowles,  95  Mo.  501, 
U.  S.  (L.  ed.)  959.  8  S.  W.  711,  6  A.  S.  R.  74. 

4.  Horn  v.  Indianapolis  Nat.  Bank,  11.  Title,  etc.,  Restoration  Co.  v. 
125  Ind.  381,  25  N.  E.  558,  21  A.  Kerrigan,  150  Cal,  289,  88  Pac.  356, 
8.  R.  231,  9  L.R.A.  676.  119  A.  S.  R.  199,  8  L.R.A.(N.S.)  ()82: 

5.  In  re  James,  99  Cal.  374,  33  Pac.  Fenton  v.  Minnesota  Title,  etc.,  Co., 
1122,  37  A.  S.  R.  60.  15  N:  D.  365,  109  N.  W.  363,  125  A. 

6.  Note:  47  L.R.A.(N.S.)  499,  500.  S.  R.  599. 

7.  Coffin  V.  Bell,  22  Nev.  169,  37  12.  Adams  v.  Cowles,  96  Mo.  501, 
Pac.  240,  58  A.  S.  R.  738.  8  S.  W.  711,  6  A.  S.  R.  74. 

8.  Cruzen  v.  Stephens,  123  Mo.  337,  13.  Jones  v.  Kobler,  137  Jnd.  528, 
27  S.  W.  557,  45  A.  S.  R.  549.  37  N.  E.  399,  45  A.  S.  R.  215 ;  Ballew 

9.  Blight  V.  Banks,  6  T.  B.  Mon.  v.  Young,  24  Okla.  182,  103  Pac.  623, 
(Ky.)  192, 17  Am.  Dec.  136.  23  L.R.A.(N.S.)   1084. 
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nature  of  the  judgment  which  is  sought.^*  Where  land  has  been 
attached  under  order  of  attachment  against  a  nonresident  defend- 
ant, the  publication  notice  should  contain  a  description  of  the  land.^* 
41.  Names  of  Parties;  Misnomer  in  General. — It  is  generally  held 
that  where  constructive  service  by  publication  is  substituted  by  statute 
for  personal  citation,  a  strict  compliance  with  the  statutory  provisions 
is  essential,  and,  among  other  things,  it  is  essential  that  the  publica- 
tion notice  shall  correctiy  state  the  parties  to  the  suit  and  their 
names.^*  Ordinarily  for  the  purpose  of  constructive  notice,  the  legal 
name  includes  the  first  Christian  name  and  the  surname. ^^  But,  even 
in  names,  '*due  process  of  law"  does  not  require  ideal  accuracy.  In 
the  spelling  and  pronunciation  of  proper  names  there  are  no  gener- 
ally accepted  standards;  and  the  well  established  doctrine  of  idem 
sonans — generally  applied,  as  it  is,  to  constructive  notice  of  suits — 
is  a  recognition  of  this.^®  It  is  enough  if  the  notice  is  given  with 
sufficient  accuracy  to  indicate  clearly  the  identity  of  the  defendant.^* 
Thus  although  the  name  ot  the  defendant  in  a  publication  notice  is 
incorrectly  spelled,  yet  if  it  is  accompanied  by  other  description 
making  the  identification  clear,  as,  for  instance,  a  description  of  the 
land  involved  in  the  action,  and  which  the  defendant  owns,  the  notice 
may  be  sustained.*®  The  same  is  true  where  the  notice  designates 
a  party  by  the  name  by  which  he  is  commonly  known  although  it 
may  be  a  departure  from  the  correct  name.*  In  a  mortgage  fore- 
closure suit,  or  an  action  involving  the  title  to  land,  a  notice  given 
to  the  defendant  by  the  name  which  appeared  in  the  record  of  the 
deed  or  mortgage  is  sufficient.*  In  fact  it  has  been  held  that  the 
real  record  name  of  the  landowner,  the  name  in  which  he  took  titie 
as  distinguished  from  the  colloquial  name  he  is  known  by  in  the 
neighborhood  of  the  land  and  to  which  he  answers  among  those  who 

14.  Ballew  v.  Young,  24  Okla.  182,  also  Name,  vol.  19,  p.  1326  et  seq. 
103  Pae.  623,  23  L.R.A.(N.S.)  1084.  18.  Grannia  v.   Ordean,  234  U.   S. 

15.  Fenton  v.  Minnesota  Title  Ins.,  385,  34  S.  Ct.  779,  58  U.  S.  (L,  ed.) 
etc.,  Co.,  15  N.  D.  365,  109  N.  W.  363,  1363,  affirming  118  Minn.  117,  136 
125  A.  S.  R.  599;  Skjelbred  v.  Shafer,  N,  W.  575,  1026,  L.B.A.1915B  1149. 
15  N.  D.  539,  108  N.   W.  487,  125  See  infra,  par.  43. 

A.  S.  R.  614;  Ballew  v.  Young,  24  19.  Whitney  v.  Masemore,  75  Kan. 
Okla.  182,  103  Pac.  623,  23  L.R.A.  522,  89  Pac.  914,  121  A.  S.  R.  442, 
(N.S.)  1084.  11  L.R.A.(N.S.)   676  and  note;  King 

16.  Thornily  v.  Prentice,  121  la.  89,  v.  Wilson,  86  Kan,  227,  120  Pac.  342, 
96  N.  W.  728,  100  A.  S.  R.  317.  and  Ann.  Cas.  1913B  1246  and  note;  Cru- 
note;  Ohlmann  v.  Clarkson  Sawmill  zen  v.  Stephens,  123  Mo.  337,  27  S. 
Co.,  222  Mo.  62,  120  S.  W.  1155,  133   W.  557,  45  A.  S.  R.  549. 

A.   S.  R.  506,  28  L.R.A. (N.S.)   432.  20.  Note:    Ann.    Cas.   1913B   1248. 

Note :  Ann.  Cas.  1913B  1248.  1.  King  v.  Wilson,  86  Kan.  227, 120 

17.  Grober  v.  Clements,  71  Ark.  565,  Pac.  342,  Ann.  Cas.  1913B  1246  and 
76  S.  W.  555,  100  A.  S.  R.  91;  Butler  note. 

V.  Smith,  84  Neb.  78,  120  A.  W.  1106,  2.  Blinn  v.  Chessman,  49  Minn.  140, 
28  L.R.A.(N.S.)   436  and  note.     See  51  N.  W.  666,  32  A.  S.  R.  536. 
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know  him^  is  the  proper  name  to  be  used  in  such  a  case.'  If  a  person 
is  known  by  more  than  one  name,  it  is  a  common  rule  that  service 
of  process  by  either  name  is  sufficient.*  It  has  been  held  that  juris- 
diction of  a  married  woman  may  be  secured  in  an  action  to  quiet 
title  to  real  estate  by  publication  of  a  summons  against  her  in  her 
maiden  name,  in  which  she  took  and  held  the  title  to  the  property.^ 
But  some  cases  axe  opposed  to  this  view.®  A  mistake  in  the  name 
of  the  plaintiff  is  not  so  material  as  it  is  when  it  occurs  in  the  name  . 
of  the  defendant.' 

42.  Rule  as  to  Middle  Name,  Initials  and  Blanks. — ^It  has  come  to 
be  the  settled  doctrine  that  a  publication  notice  directed  to  a  defend- 
ant by  initials  in  lieu  of  his  Christian  name  is  wholly  insufficient,^ 
except  in  cases  presenting  elements  of  estoppel,*  as,  for  instance, 
where  the  record  title  was  taken  by  the  owner  in  the  initials  of  his 
Christian  name,*®  or  where  he  himself  uses  the  initials  in  his  business, 
and  deeds,  bonds,  bills,  notes,  checks  or  contracts  axe  signed  by  him 
in  that  manner.**  On  the  same  principle  the  failure  of  the  publica- 
tion notice  to  contain  the  Christian  name  of  the  defendant  is  ordi- 
narily held  to  prevent  the  court  from  obtaining  jurisdiction  over 
him.**  If  the  Christian  name  of  the  defendant  is  unknown  to  the 
plaintiff,  he  ought  to  give  such  description  or  identification  of  him 
in  the  notice  that  the  defendant  and  persons  acquainted  with  him 
would  know  by  reading  the  notice  who  was  being  sued.*'  The  weight 
of  authority  seems  to  be  that  the  middle  initial  is  no  part  of  a  per- 

3.  Ohlmann  v.  Clarkson  Sawmill  Co.,  As  to  middle  names  and  initials  gen- 
222  Mo.  62,  120  S.  W.  1155,  133  A.   erally,  see  Name,  vol.  19,  p.  1328. 

S.  R.  506,  28  L.R.A.(N.S.)  432.  9.  Mosely  v.  Reily,  126  Mo.  124,  28 

4.  Jones  v.  Kohler,  137  Ind.  528,  37   S.  W.  895,  26  L.R.A.  721. 

N.  E.  399,  45  A.  S.  R.  215.  10.  Ohlmann    v.    Clarkson   Sawmill 

5.  Emery  v.  Kipp,  154  Cal.  83,  97  Co.,  222  Mo.  62,  120  S.  W.  1155,  133 
Pac.  17,  129  A.  S.  R.  141  and  note,  A.  S.  R.  506,  28  L.R.A,  (N.S.)  432; 
16  Ann.  Cas.  792  and  note,  19  L.R.A.  White  v.  Himmelberger-Harrison  Lum- 
(N.S.)  983  and  note;  Jones  v.  Kohler,  bar  Co.,  240  Mo.  13,  139  S.  W.  553, 
137  Ind.  528,  37  N.  E.  399,  45  A.   42  L.R  A.(N.S.)  151  and  note. 

S.  R.  215.     See  also  Husband  and       Ji*  m^*^' ^'^'*- ^^^^'i^^^,^  }^5^;' , 
Wtij-ip   vnl    1^   n    ^A'\7  12.  Thompson  V.  McCorkle,  136  Ind. 

rF^manVkaSriBs,77T«.498,  f^^V^^^lS,  36  N.  E.  211,  43 

14  S    W   ^fi4   IQ  A    R   p    7fiQ  ^'   ^-  ^-   ^^-     Compare  Cnizen   v. 

XTnf..  io  T  R  A  ni  Q  \  o;J  Stephens,  123  Mo.  337,  27  S.  W.  557, 

Note:  19  L.R.A. (N.S.)  984.  ^^  ^    g'  j^    g^g    ^j^^^  j^  ^^  j^^^^' 

J^^'^'^o^^^i^^                                     that  ;  publi'catioA  notice  to  "Etta  R. 
92  Pac.  689,  121  A.  S.  R.  287.  Fisher,  and  Fisher,  her  bus- 

8.  Ohlmann  v.  Clarkson  Sawmill  Co.,  band,"  was  sufficient  to  give  the  court 
222  Mo.  62.  120  S.  W.  1155,  133  A.   jurisdiction  of  the  husband. 
S.  R.  506,  28  L.R.A.(N.S.)  432;  Butler       Note:  Ann.  Cas.  1913B  1254. 
V.  Smith,  84  Neb.  78,  120  N.  W.  1106,       13.  Whitney  v,  Masemore,  75  Kan. 
28L.R.A.(N.S.)  436  and  note.  522,  89  Pac.  914,  121  A.  S.  R.  442, 

Note:  Ann.  Cas.  1913B  1253.  11  L.R.A. (N.S.)  676  and  note. 
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son's  name,  and,  therefore,  that  its  omission,**  or  the  insertion  of 
an  erroneous  initial  for  the  correct  one,**  is  immaterial  and  should 
be  disregarded.  A  similar  mistake  made  by  the  insertion  of  a  middle 
initial  where  the  correct  name  contains  no  middle  initial  is  likewise 
regarded  as  immaterial.**  A  notice  has  been  held  binding  where 
three  initials  appeared  in  place  of  Christian  names,  and  the  first  was 
correct,  but  one  of  the  others  was  incorrect.*^  Some  cases  repudiate 
the  above  doctrine  and  hold  that  a  mistake  in  a  middle  initial  is 
*  fatal.*8 

43.  Doctrine  of  Idem  Sonans. — ^While  substituted  service  by  publi- 
cation is  purely  statutory  eind  in  derogation  of  the  common  law,  and 
strict  compliance  with  the  statutory  provisions  is  necessary  to  con- 
stitute due  process  of  law,  this  does  not  mean  that  the  name  must 
be  correctly  spelled,  but  it  must  be  so  nearly  correct  as  to  come  within 
the  rule  of  idem  sonans;  that  is,  if  the  name  as  spelled  or  written 
in  the  record,  when  pronounced  according  to  commonly  accepted 
methods,  conveys  to  the  ear  a  sound  practically  identical  with  the 
sound  of  the  correct  name  as  commonly  pronounced,  the  designation 
is  sufficient,  and  no  advantage  can  be  taken  of  the  clerical  error.** 
Where,  however,  the  record  of  a  judgment  entered  on  a  notice  of 
this  kind  presents  not  a  mere  discrepancy  or  variation  in  the  spelling 
of  a  defendant's  name,  but  the  use  of  a  name  other  than  and  differ- 
ent from  that  borne  by  the  person  against  whom  such  judgment 
is  sought  to  be  enforced,  the  rule  of  idem  sonans  is  not  applicable, 
and  the  adjudication  is  of  no  validity  against  such  person.*®  On 
the  other  hand  some  courts  take  the  position  that  no  presumptions, 
in  order  to  make  good  the  service,  should  be  indulged  that  are  not 
strictly  and  clearly  warranted  by  the  law  sanctioning  such  practice, 
find  that  if  the  service  of  such  process  is  made  under  the  wrong  name, 
the  service  will  not  be  validated  by  a  resort  to  the  doctrine  of  idem 

14.  D'Autremont  v.  Anderson  Iron  Co.,  104  Minn.  165,  116  N.  W.  357, 
Co.,  104  Minn.  165,  116  N.  W.  357,  124  A.  S.  R.  615,  15  Ann.  Caa.  114 
124  A.  S.  R.  615,  15  Ann.  Cas.  114   and  note,  17  L.R.A.(N.S.)   236. 

and  note,  17  L.R.A.(N.S.)   236.  19.  Thornilv  v.  Prentice,  121  Ta.  89, 

Note:  Ann.  Cas.  1913B  1255.  96  N.  W.  728,  100  A.  S.  R.  317  and 

See  also  Name,  vol.  19,  p.  1328.  note;  Puckett  v.  Hetzer,  82  Kan.  726, 

15.  Illinois  Cent.  R.  Co.  v.  Hasen-  109  Pac.  285,  136  A.  S.  R.  127;  Kelly 
winkle,  232  111.  224,  83  N.  E.  815,  v.  Kuhnhausen,  51  Wash.  193,  98  Pac. 
15  L.R.A.(N.S.)  129  and  note;  White  603,  130  A.  S.  R.  1093.  See  also 
V.      Ilimmelber^er-Harrison     Lumber  Name,  vol.  19,  p.  1335. 

Co.,  240  Mo.  13,  139  S.  W.  553,  42  20.  Thornily    v.    Prentice,    121    la. 

L.R.A.(N.S.)  151  and  note.  89,  96  N.  W.  728,  100  A.  S.  R.  317 

Note:  15  Ann.  Cas.  117.  and  note;   Troyer  v.   Wood,  96  Mo. 

16.  Note:  15  Ann.  Cas.  117.  478,  10  S.  W.  42,  9  A.   S.  R.  367, 

17.  White  V.  Himmelber^er-Harri-  where  the  court  held  that  a  publica- 
son  Lumber  Co.,  240  Mo.  13,  139  S.  tion  notice  addressed  to  "Tragar"  did 
W.  553,  42  L.R.A.(N.S.)  151  and  note,  not    give    the    court    jurisdiction    of 

18.  D'Autremont  v.  Anderson  Iron  "Troyer." 
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sonans.^  It  is  said  that  the  true  test  should  not  be  whether  the  names 
are  strictly  idem  sonans — sound  the  same  to  the  ear  when  pro- 
nounced— ^but  whether  they  look  substantially  the  same  in  print. 
If  the  variation  is  such  that  the  eye  does  not  recognize  the  names 
as  the  same,  it  is  fatal ;  but  if  to  the  eye  the  name,  taken  as  a  whole, 
looks  not  materially  different  from  the  true  name,  so  that  the  defend- 
ant and  his  acquaintances  would  unhestitatingly  say  that  defendant 
was  the  person  named  in  the  printed  summons,  then  the  mistake  is 
not  fatal.  The  inquiry  should  always  be:  Was  it  possible  that  because 
of  the  error  the  defendant  failed  to  receive  a  notice  that  would  other- 
wise have  reached  him?  *  The  true  rule  probably  is  that  while  each  of 
these  tests  [idem  sonans  and  similarity  of  appearance  in  print]  is 
helpful,  neither  is  altogether  acceptable.  Both  should  be  employed 
with  such  additional  tests  as  may  be  available  in  view  of  what  is 
disclosed  by  the  record.' 

44.  Time  of  Publication. — Statutes  providing  that  notices  shall  be 
published  for  a  specified  time  must  be  strictly  complied  with.*  A 
common  provision  is  for  a  publication  once  a  week  for  a  certain 
number  of  weeks.  In  construing  such  statutes  diflPerent  courts  have 
come  to  different  conclusions.  In  some  jurisdictions  it  is  held  that 
a  provision  of  the  statute  for  publication  "once  a  week  for  four  suc- 
cessive weeks"  contemplates  "a  full  four  weeks'  publication,  and  not 
four  times  in  four  different  weeks.*  In  others  the  courts  have  held 
that  such  a  provision  does  not  mean  four  weeks  of  seven  days  each, 
and  that  the  publication  is  completed  on  the  day  on  which  l3ie  sum- 
mons is  published  in  the  fourth  successive  week,  although  less  than 
twenty-eight  days  have  elapsed  since  it  was  first  published.*  In  other 
words  the  notice  need  not  be  published  on  any  particular  day  of  a 
week.  If  published  once  a  week  for  the  specified  period  the  law  is 
complied  with  and  its  object  effectuated.'  A  requirement  that  pub- 
lication shall  be  for  "three  successive  weeks  in  a  weekly  newspaper, 
.     .     .     the  last  publication  to  be  five  days  before  the  day  set  for 

1.  Hubner  v.  Reickhoff,  103  la.  368,  305,  81  Am.  Dec.  597;  Hartzell  v. 
72N.  W.  540,64A.  S.  R.  191;  Schoen-  Vigen,  6  N.  D.  117,  69  N.  W.  203, 
feld  V.  Bourne,  169  Mich.  139,  123  N.  66  A.  S.  R.  589,  35  L.RA.  451;  Frisk 
W.  537,  30  L.R.A.(N.S.)  122  and  note.  v.  Reigelman,  75  Wis.  499,  43  N.  W. 

Note:  30  L.R.A.(N.S.)  122.  1117,  44  N.  W.  766,  17  A.  S.  R.  198. 

2.  Ordean  v.  Grannis,  118  Minn.  117,  5.  Myakka  Co.  v.  Edwards,  68  Fla. 
136  N.  W.  575,  1026,  L.R.A.1915B  372,  67  So.  217,  Ann.  Cas.  1917B  201 
1149  and  note,  affirmed  in  234  U.  S.  and  note;  Cruzen  v.  Stephens,  123  Mo. 
385,  34  S.  Ct.  779,  58  U.  S.  (L.  ed.)  337,  27  S.  W.  557,  45  A.  S.  R.  549. 
1363.  6.  Smith   v.    Collis,   42  Mont.   350, 

3.  Grannis  v.  Ordean,  234  U.  S.  385,  112  Pac.  1070,  Ann.  Cas.  1912A  1158. 
34  S.  Ct.  779,  58  U.  S.  (L.  ed.)  1363,  Note:  Ann.  Cas.  1917B  209. 
affirming  118  IMinn.  117,  136  N.  W.  7.  Roukendorff   v.    Taylor,   4   Pet. 
575,  102G,  L.R.A.1915B  1149.  349,  7  U.  S.  (L.  ed.)  882. 

4.  Central  Bank  v.  Copeland,  18  Md. 
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the  hearing,"  is  sufficiently  complied  with  by  proof  of  three  publica- 
tions in  a  weekly  newspaper  on  its  weekly  days  of  issue,  the  last  pub- 
lication being  five  days  or  more  before  the  day  set  for  hearing,  although 
the  latter  date  is  less  than  five  days  from  the  expiration  of  the  full 
period  of  three  weeks.®  A  requirement  that  publication  shall  be  made 
once  a  week  does  not  limit  the  publication  to  the  same  day  on  each 
week,  but  it  has  been  held  that  a  publication  which  is  made  twice 
in  one  week  and  not  at  all  in  another  is  insufficient.*  The  word 
''month"  when  used  in  a  statute  requiring  publication  means  calendar 
month.*®  Publication  for  a  longer  period  than  is  required  does  not 
invalidate  the  service,**  but  the  time  within  which  the  defendant  is 
required  to  answer  is  not  thereby  extended.**  The  publication  of  a 
notice  does  not  come  within  the  spirit  of  a  statute  prohibiting  the 
service  of  process  on  holidays.*' 

45.  Place  of  Publication. — ^Publication  is  usually  required  to  be  in 
some  newspaper  of  general  circulation.  A  "newspaper  of  general 
circulation"  does  not  mean  a  newspaper  read  by  all  the  people  of 
the  county.  Publications  ephemeral  in  form,  issued  at  short  inter- 
vals, devoted  to  the  general  dissemination  of  legal  news,  and  contain- 
ing other  matter  of  general  interest  to  the  public,  are  newspapers  in 
the  sense  contemplated.  On  the  other  hand  a  purely  professional 
journal,  whether  legal,  medical,  religious,  or  other  like  character, 
cannot  be  considered  as  a  "newspaper  of  general  circulation,"  so 
as  to  make  it  suitable  for  the  publication  of  legal  notices.  Neither, 
of  course,  would  a  publication  of  a  legal  notice  in  a  Sunday  paper 
be  sufficient,  even  though  the  paper  were  not  a  religious  journal. 
The  purpose  of  the  statute,  namely,  that  notice  may  reach  the  party 
intended,  should  be  kept  in  view.  So  it  has  been  held  that  where 
the  publication  has  been  made  by  design  in  an  obscure  paper,  with 
the  obvious  intent  to  avoid  giving  actual  notice  to  the  party  in  interest, 
the  proceedings  baaed  upon  such  notice  may  be  held  voidable,  even 
though  the  letter  of  the  statute  has  been  observed.**  The  objection 
that  the  notice  was  published  on  some  of  the  days,  in  a  supplement 
of  the  newspaper  and  not  in  the  body  of  the  paper,  is  of  no  force.** 

8.  Southern  Indiana  R.  Co.  v.  Indi-  v.  Coots,  32  Neb.  30,  48  N.  W.  964, 
anapolis,  etc.,  R.  Co.,  168  Ind.  360,  81   29  A.  S.  R:  426. 

N.  E.  65,  13  L.R.A.(N.S.)  197.  12.  Anderson  v.   Goff,  72  Cal.   66, 

9.  Note:  Ann.  Cas.  1917B  212.  13  Pac.  73,  1  A.  S.  R.  34. 

10.  Hunt  V.  Wickliffe,  2  Pet.  201,  18.  Malmgren  v.  Phinney,  50  Minn. 
7  U.  S.  (L.  ed.)  397;  Guaranty  Trust,  457,  52  N.  W.  915,  18  L.R.A.  753. 
etc.,  Co.  V.  Green  Cove  Springs,  etc.,  14.  Lynn  v.  Allen,  145  Ind.  584,  44 
R.  Co.,  139  U.  S.  137,  11  S,  Ct.  512,  N.  E.  646,  57  A.  S.  R.  223,  33  L.R.A. 
35  U.  S.  (L.  ed.)  116;  Guaranty  Trust,  779.  See  Newspapers,  vol.  20,  pp. 
etc.,  Co.  V.  Buddington,  27  Fla.  215,  201-203. 

9  So.  246,  12  L.R.A.  770  and  note.       15.  Lent  v.  Tillson,  140  U.  S.  316, 

11.  Blight  V.  Banks,  6  T.  B.  Mon.  11  S.  Ct.  826,  36  U.  S.  (L.  ed.) 
XKy.)  192,  17  Am.  Dec.  136;  Taylor  419. 
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46.  Other  Requirements;  Posting  aj9d  Mailing. — Statutes  author- 
izing service  by  publication  sometimes  require^  in  addition  to  the 
publication,  that  a  copy  of  the  notice  shall  be  posted  at  the  door  of 
the  courthouse,**  or  mailed  to  the  defendant  at  his  usual  place  of 
residence.*'  Such  a  requirement  is  jurisdictional  and  must  be  strictly 
complied  with.*®  The  notice  may  be  mailed  either  at  the  place  where 
the  attorney  for  the  plaintiff  resides,  or  at  the  place  where  the  order  for 
publication  was  made.** 

IV.  Privileqh»  and  Exemptions 

In  Oeneral 

47.  Legislative  OfiBcers. — It  was  once  the  rule  in  England  to  pro- 
tect members  of  Parliament  from  being  molested  by  their  fellow  sub- 
jects or  oppressed  by  the  crown,  and  to  prevent  their  being  diverted 
from  their  public  duties,  and  this  privilege  extended  to  exemption 
from  the  service  of  civil  process.  But  as  early  as  1664,  in  the  cele- 
brated case  of  Benyon  v.  Evelyn  (0.  Bridg.  324),  it  was  held  that 
the  privilege  which  members  of  Parliament  enjoyed  of  being  exempt 
from  arrest  did  not  exempt  them  from  being  sued  or  from  service 
of  ordinary  process  without  arrest.*®  In  1769  this  ruling  was  con- 
firmed by  statute.  The  privilege  was  deemed  too  invidious  a  class 
privilege  even  for  that  age  and  country,  and  ^e  claim  was  denied 
by  Parliament  itself  and  the  contention  put  at  rest.**  In  this  country 
there  is  a  conflict  in  the  decisions  as  to  whether  the  privilege  of  mem- 
bers of  Congress  under  the  United  States  constitution  includes  exemp- 
tion from  service  of  civil  process.  According  to  what  seems  to  be  the 
better  view,  a  member  is  at  all  times  as  liable  to  service  of  process 
as  any  other  individual,  except  that  during  his  attendance  on  the 
sessions  of  Congress,  and  in  going  and  returning,  he  is  privileged 

16.  Pioneer  Land   Co.  v.  Maddux,       18.  See  cases  eited  in  the  two  next 
109  Cal.  633,  42  Pac.  295,  50  A.  S.   preceding  notes. 

R.  67;  Zecharie  v.  Bowers,  1  Smedes  19.  Mudge  v.  Steinhart,  78  Cal.  34, 

&  M.   (Miss.)  584,  40  Am.  Dec.  111.  20  Pac.  147, 12  A.  S.  R.  17. 

17.  Strode  v.  Strode,  6  Idaho  67,  52  20.  Rhodes  v.  Walsh,  65  Minn.  542, 
Pac.  161,  96  A.  S.  R.  249  and  note;  57  N.  W.  212,  23  L.R.A.  632  and  note; 
Bickerdike  v.  Allen,  157  111.  95,  41  Berlet  v.  Weary,  67  Neb.  75,  93  N.  W. 
N.  E.  740,  29  L.R.A.  782;  McGahen  238,  108  A.  S.  R.  616,  2  Ann.  Cas. 
v.  Carr,  6  la.  331,  71  Am.  Dec.  421 ;  610  and  note,  60  L.R.A.  609.  . 
Knapp  V.  Wallace,  50  Ore.  348,  92  21.  Berlet  v.  Weary,  67  Neb.  75,  93 
Pac.  1054,  126  A.  S.  R.  742;  Yar-  N.  W.  238,  108  A.  S.  R.  616,  2  Ann. 
borough  V.  Tu^h,  63  Wash.  140,  114  Cas.  610  and  note,  60  L.R.A.  609; 
Pac.  918,  33  L.R.A. (N.S.)  351.  Greenleaf  v.  People's  Bank,  133  N.  C. 

Notes:  61  A.  S.  R.  495;  96  A.  S.    292,  45  S.  E.  638,  98  A.  S.  R.  709, 
R.  255.  63  L.R.A.  499. 
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from  arrest  in  any  private  suit  or  action.*  On  the  other  hand  in 
several  states  the  courts  have  taken  the  view  that  the  privilege  granted 
by  the  constitution  of  the  United  States  to  members  of  Congress 
includes  exemption  from  civil  process  which  might  interfere  with 
the  performance  of  their  public  duties.*  The  same  conflict  arises, 
where  there  is  no  express  provision  in  the  state  constitution,  in  deter- 
mining whether  members  of  state  legislatures  are  exempt  from  the 
service  of  civil  process.  The  view  has  been  taken  that  the  legislator  is 
privileged  from  summons,  citation,  or  other  civil  process  during  his 
•attendance  on  the  legislative  business  confided  to  him,*  and  that  the 
privilege  continues  for  such  reasonable  time  as  is  necessary  for  the 
member  to  return  from  the  capitol  to  his  place  of  residence  after 
the  end  of  the  session.*  On  the  other  hand,  it  has  been  decided  that 
members  of  the  legislature  are  not,  by  virtue  of  constitutional  exemp- 
tion from  arrest,  exempt  from  the  service  of  civil  process,  either  dur- 
ing the  sessions  of  the  legislature  of  which  they  are  members,  or 
while  going  to  or  returning  therefrom.*  In  some  states  specific  pro- 
vision is  made  for  the  exemption.*  It  has  been  held,  however,  that 
a  statute  exempting  members  of  the  legislature  from  service  of  proc- 
ess during  the  session  of  the  legislature  contravenes  the  constitutional 
provision  inhibiting  the  passage  of  local  or  special  laws  which  grant 
to  any  corporation,  association  or  individual  any  special  or  exclusive 
privilege,  immunity  or  franchise  whatever,  since  it  singles  out  a 
particular  class  of  piiblic  officials  and  grants  to  the  individual  mem- 
bers of  that  class  a  special  immunity  from  the  service  of  process  and 
the  members  of  the  legislature  constitute  but  a  portion  of  the  public 
officials  chosen  to  transact  the  business  of  the  state,  and  there  exists 
no  good  reason  why  they  should  be  singled  out  as  immune  from 
service  of  process  any  more  than  the  members  of  any  other  class 
of  public  officials.^ 

48.  Judges  and  Attorneys  at  Law. — A  judge  privileged  from  arrest 
cannot  be  served  with  summoijis  in  a  civil  suit  while  engaged  in  the 
discharge  of  his  official  duties,  or  while  traveling  to  or  from  his 
court    At  all  other  times,  however,  such  judge  may  be  ser\'ed  with 

1.  Worth  V.  Norton,  56  S.  C.  56,  33       4.  Note :  2  Ann.  Cas.  616. 

S.  E.  792,  76  A.  S.  R.  524  and  note,  5.  Phillips  v.  Browne,  270  111.  450, 

45  L.R.A.  563.  110  N.  E.  601,  Ann.  Cas.  1917B  637 

Notes:  2  Ann.  Cas.  615;  Ann.  Cas.  and  note;  Rhodes  v.  Walsh,  55  Minn. 

1917B  641.  542,  57  N.  W.  212,  23  L.R.A.  632  and 

See  also  Arrest,  vol.  2,  pp.  481-482.  note;  Berlet  v.  Weary,  67  Neb.  75,  93 

2.  Notes:  76  A.  S.  R.  534;  2  Ann.  N.  W.  238,  108  A.  S.  R.  616,  2  Ann. 
Cas.  615.  Cas.  610  and  note,  60  L.R.A.  609. 

3.  Bolton  v.  Martin,  1  Dall.  296,  1  Note:  76  A.  S.  R.  534. 
U.  S.   (L.  ed.)   144;  Gayer  v.  Irwin,  6.  Note:  2  Ann.  Cas.  616. 

4  Dall.  107,  1  U.  S.  (L.  ed.)  762.  7.  PhiUips  v.  Browne,  270  III.  450, 

Notes:  76  A.  S.  R.  534;  2  Ann.  Cas.   110  N.  E.  601,  Ann.  Cas.  1917B  637 
615;  Ann.  Cas.  1917B  641.  and  note. 
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civil  process.*  And  there  can  be  no  valid  service  of  summons  on  a 
justice  of  the  peace  while  he  is  holding  court.*  So  it  is  held  to  be 
a  common  law  rule  and  a  principle  founded  on  public  policy  that 
an  attorney  at  law  is  privileged  from  the  service  of  civil  process, 
such  as  a  summons,  while  attending  a  court,  either  as  an  attorney 
or  a  witness,  or  while  going  thereto  from  the  place  of  his  residence, 
or  returning  therefrom  to  the  same  place.  And  this  is  still  the  rule 
in  some  jurisdictions.^^  In  other  jurisdictions,  although  resident 
attorneys  are  not  exempted  from  service  of  process,  it  is  held  that 
an  attorney  from  another  state  is  privileged  while  present  for  the 
purpose  of  attending  to  legal  business.^*  On  the  other  hand  it  is 
said  that  there  was  at  common  law  no  exemption  of  lawyers  from 
service  of  process  other  than  arrest,  and  it  has  been  held,  in  conse- 
quence, that  inasmuch  as  resident  attorneys  may  be  served  with 
summons  while  attending  court,  an  attorney  from  another  state  has 
no  greater  privilege.*^  A  similar  conflict  of  authority  exists  in  regard 
to  the  privilege  of  an  attorney  present  on  legal  business  in  a  county 
other  than  that  of  his  residence.^* 

49.  Persons  in  Military  Service. — Persons  engaged  in  the  military 
service,  whether  in  the  state  militia  or  in  the  regular  army,  are 
exempt  from  the  service  of  civil  process  when  in  actual  service  or 
when  going  to  or  returning  from  any  muster  or  state  encampment.** 

Suitors  and  Witnesses 

50.  Majority  Rule. — ^The  immunity  from  service  of  civil  process 
of  a  witness  while  attending  a  trial  in  a  state  other  than  that  of  his 
residence  to  give  evidence  seems  to  be  universally  recognized.**  As 
to  whether  a  suitor  is  entitled  to  a  like  exemption  there  is  some  con- 
flict in  the  authorities.  In  some  states  the  courts  hold  that  while 
a  nonresident  witness  is  exempt  from  the  service  of  process  in  another 

8.  Note:  76  A.  S.  R.  635.  16.  Chittenden  v.  Carter,  82  Conn. 

9.  Cameron  v.  Roberts,  87  Wis.  291,  685,  74  Atl.  884,  18  Ann.  Cas.  126 
68  N.  W.  376,  41  A.  S.  R.  43.  and  note;  Wilson  v.  Donaldson,  117 

10.  See  Attorneys  at  Law,  vol.  2,  Ind.  366,  20  N.  E.  250,  10  A.  S.  R. 
p.  593.  48,  3  L.R.A.  266 ;  Murray  v.  Wilcox, 

11.  Note:  L.R.A.1917B  895.  122  la.  188,  97  N.  W.  1087,  101  A.  S. 

12.  Paul  V.  Stuckey,  126  Ark.  389,  R.  263,  64  L.R.A.  534;  Bolgiano  v. 
189  S.  W.  676,  L,R.A.1917B  888  and  Gilbert  Ixx*  Co.,  73  Md.  132,  20  Atl. 
note;  Nelson  v.  McNulty,  135  Minn.  788,  25  A.  S.  R.  582;  Person  v.  Grier, 
317,  160  N.  W.  795,  L.R.A.1917C  431;  66  N.  Y.  124,  23  Am.  Rep.  35;  Malloy 
Grcenleaf  v.  People^s  Bank,  133  N.  C.  v.  Brewer,  7  S.  D.  587,  64  N.  W.  1120, 
292,  45  S.  E.  638,  98  A.  S.  R.  709,  58  A.  S.  R.  856;  Rix  v.  Sprague  Can- 
63  L.R.A.  499.  ning  Machinery  Co.,  157  Wis.  572,  147 

13.  Note:  L.R.A.1917B  893.  N.  W.  1001,  52  L.R.A.(N.S.)  583. 

14.  Breitenbach  v.  Bush,  44  Pa.  St.  Notes :  76  A.  S.  R.  538 ;  25  L.R.A. 
313,  84  Am.  Dec.  442.  731;  Ann.  Cas.  1916D  985. 

Note :  76  A.  S.  R.  535. 
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suit,  a  nonresident  suitor  is  not  entitled  to  such  an  exemption.** 
But  a  different  view  has  been  taken  by  the  great  weight  of  authority, 
which  declares  both  party  and  witness  alike  entitled  to  the  privilege/' 
especially  in  states  where  parties  are  entitled  to  be  examined  as  wit- 
nesses.*^ The  rule  is  broad  enough  to  include  plaintiffs  as  well  aa 
defendants,  and  no  distinction  has  generally  been  made  between 
them,**  although  there  are  contrary  decisions.*^  And  some  courts, 
while  usually  extending  the  exemption  to  nonresident  plaintiffs,  hold 
that  nonresident  plaintiffs  who  voluntarily  come  within  the  juris- 
diction of  the  courts  of  a  statd  to  attend  the  trial  of  litigation  com- 
menced by  them  against  citizens  of  that  state  are  not  exempt  from 
service  of  a  summons  in  an  action  by  defendants  for  relief  connected 
with  the  subject  of  the  litigation  commenced  by  them,  when  a  full 
and  complete  adjustment  of  the  rights  of  the  parties  cannot  be  had 
in  the  first  action,  and  where  full  relief  would  be  denied  the  citizens 

16.  See  infra,  par.  51.  In  re  Healey,  53  Yt.  694,  38  Am.  Bep. 

17.  Martin  v.  Bacon,  76  Ark.  158,  713  and  note. 

88  S.  W.  863,  113  A.  S.  R.  81,  6  Ann.       Notes:    25   L.R.A.   727-730 j    Ann. 
Cas.  336  and  note;  Brooks  v.  State,   Cas.  1915D  986. 
3  Boyce  (Del.)  1,  79  Atl.  790,  Ann.       See  also  Arrest,  vol.  2,  pp.  479- 
Cas.    1915A    1133,    51    L.R.A.(N.S.)    481. 

1126;  Thornton  v.  American  Writing-  18.  Martin  v.  Bacon,  76  Ark.  158, 
Mach.  Co.,  83  Ga.  288,  9  S.  E.  679,  88  S.  W.  863,  113  A  S.  R.  81,  6 
20  A.  S.  R.  320;  Vaughn  v.  Boyd,  142  Ann.  Cas.  336  and  note;  Wilson  ▼. 
Ga.  230,  82  S.  E.  576,  L.R.A.1915A  Donaldson,  117  Ind.  356,  20  N.  E. 
694;  Wilson  v.  Donaldson,  117  Ind.  250,  10  A.  S.  R.  48,  3  L.R.A.  266; 
356,  20  N.  E.  250,  10  A.  S.  R.  48,  Murray  v.  Wilcox,  122  la.  188,  97  N. 
3  L.R.A.  266;  Murray  v.  Wilcox,  122  W.  1087,  101  A.  S.  R.  263,  64  L.R.A. 
la.  188,  97  N.  W.  1087,  101  A.  S.  R.  534;  Cooper  v.  Wyman,  122  N.  C.  784, 
263,  64  L.RA.  534;  Long  v.  Hawken,  29  S.  E.  947,  65  A.  S.  R.  731. 
114  Md.  234,  79  Atl.  190,  42  L.R.A,  Notes:  25  L.R.A  727-730;  Ann.  Caa. 
(N.S.)    1101   and  note;   Diamond  v.   1915D  986. 

Earle,  217  Mass.  499,  105  N.  E.  363,  19.  Stewart  v.  Ramsay,  242  U.  S. 
Ann.  Cas.  1915D  984  and  note,  51  128,  37  S.  Ct.  44;  Diamond  v.  Earle, 
L.R.A.(N.S.)  1178;  Linton  v.  Cooper,  217  Mass.  499,  105  N.  E.  363,  Ann. 
54  Neb.  438,  74  N.  W.  842,  69  A.  Cas.  1915D  984  and  note,  51  L.R.A. 
S.R.  727;  Mulheamv.  Press  Pub.  Co.,  (N.S.)  1178;  Massey  v.  Colville,  45 
53  N.  J.  L.  153,  21  Atl.  186, 11  L.R.A.  N.  J.  L,  119,  46  Am.  Rep,  754;  Cooper 
101;  Cooper  v.  Wyman,  122  N.  C.  v.  Wyman,  122  N.  C.  784,  29  S.  E. 
784,  29  S.  E.  947,  65  A.  S.  R.  731;  947,  65  A.  S.  R.  731;  Burroughs  v. 
Andrews  v.  Lembeck,  46  Ohio  St.  38,  Cocke,  (Okla.)  156  Pac.  196,  L.R.A. 
18  N.  E.  483,  15  A.  S.  R.  547;  Barber  1916E  1170  and  note;  Fisk  v.  West- 
V.  Knowles,  77  Ohio  St.  81,  82  N.  E.  over,  4  S.  D.  233,  55  N.  W.  961,  46 
1065,  11  Ann.  Cas,  1144  and  note,  14  A.  S.  R.  780;  Sofge  v.  Lowe.  131 
L.R.A.(N.S.)  663  and  note;  Breon  v.  Tenn.  626, 176  S.  W.  106,  L.RA.i916A 
Miller  Lumber  Co.,  83  S.  C.  221,  65  734;  In  re  Healey,  53  Vt.  694,  38  Am. 
S.  E.  214, 137  A.  S.  R.  803,  24  L.RA.  Rep.  713. 

(N.S.)   276  and  note;  Fisk  v.  West-       Notes:  76  A.  S.  R.  536;  42  L.R.A. 
over,  4  S.  D.  233,  55  N.  W.  961,  46    (N.S.)  1101. 
A.  S.  R.  780;  Sofge  v.  Lowe,  131  Tenn.       20.  Note:  42  L.R.A.(N.S.)  1102. 
626,  176  S.  W.  106,  L.R.A.1916A  734; 
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of  that  state  in  courts  of  the  state  of  plaintiffs'  residence.*  The 
exemption,  being  long  and  universally  recognized,  and  not  being 
statutory,  can  only  be  repealed  by  an  express  statute,  which  no  state 
seems  to  have  passed,* 

51.  Minority  Rule. — ^While  conceding  the  force  of  the  reasons 
advanced  for  protecting  nonresident  witnesses  from  the  service  of 
process  in  another  action,  there  are  a  number  of  cases  which  deny  the 
exemption  as  to  suitors,*  for  the  reason,  as  is  said,  that  service  of  a 
writ  of  summons,  amounting  simply  to  a  notice,  does  not  obstruct 
the  administration  of  justice,  nor  interfere  with  the  attendance  or 
attention  of  a  party  to  the  suit  then  on  trial.*  The  rule  will  not 
be  extended  to  a  nonresident  witness  who  is  interested  in  the  event  of  . 
the  action,  but  who  is  not  a  party  thereto,  either  real  or  nominal. 
As  regards  such  a  witness,  the  general  rule  exempting  nonresident 
witnesses  from  service  of  civil  process  while  going  to,  remaining  at, 
and  returning  from  court  is  applicable.*  As  an  illustration  of  possible 
injustice  from  the  majority  rule,  it  is  said  that  a  resident  creditor 
might  have  a  claim  against  the  nonresident  plaintiff  which  he  could 
not  set  up  in  that  action,  and  yet  which  he  should  not  be  compelled 
to  lose  if  he  could  not  incur  the  expense  of  suing  in  another  state.* 

52.  Origin,  Nature,  and  Reason  of  Rule. — ^This  privilege  which  is 
accorded  to  parties  or  witnesses  is  not  a  natural  right;  on  the  contrary 
it  is  in  derogation  of  common  right.  ^  The  rule  is  of  ancient  origin 
and  is  mentioned  in  the  Year  Book  as  early  as  Henry  VI.  It  came 
to  us  out  of  the  common  law  with  only  mach  modifications  as  were 
required  to  make  its  principle  harmonize  with  American  institutions 
and  to  be  in  accord  with  American  jurisprudence.*  The  reason  for 
granting  this  immunity  is  vsiried,  some  placing  it  as  a  personal  privi- 
lege to  the  suitor  or  witness,  and  others  as  good  public  policy  that  • 
a  court  should  not  be  hampered  by  having  those  in  attendance  on 

1.  Livengood   v.   Ball,    (Okla.)    162   24  Atl,  579,  19  L.R.A.  560. 

Pac.  768,  L.R.A.1917C  905,  5.  Chittenden  v.   Carter,   82   Conn. 

2.  Cooper  v.  Wyman,  122  N.  C.  784,  585,  74  Atl.  884,  18  Ann.   Cas.  125 
29  S.  E.  947,  66  A.  S.  R.  731.  and  note. 

3.  Guynn  v.  McDaneld,  4  Idaho  605,  6.  Guynn  v.  McDaneld,  4  Idaho  605, 
43  Pac.  74,  95  A.  S.  R.  158;  Baisley  43  Pac.  74,  95  A.  S.  R.  158. 

V.  Baisley,  113  Mo.  544,  21  S.  W.  29,  7.  Smith  v.  Jones,  76  Me.  ,138,  49 

35  A.  S.  R.  726;  Baldwin  v.  Emerson,  Am.  Rep.  598;  Netograph  Mfg.  Co.  v. 

16  R,  I.  304,  15  Atl.  83,  27  A.  S.  R.  Scrugham,  197  N.  Y.  377,  90  N.  E. 

741;   Capwell  v.  Sipe,  17  R.  I.  475,  962, 134  A.  S.  R.  886,  27  L.R.A.(N.S.) 

23  Atl.  14,  33  A.  S.  R.  890;  Ellis  v.  333. 

Degarmo,  17  R.  I.  715,  24  Atl.  579,  8.  Brooks  v.  State,  3  Boyce  (Del.) 

19  L.R.A.  560.  1,  79  Atl.  790,  Ann.  Cas.  1915A  1133, 

Notes:     42     L.R.A.(N.S.)      1104;  51  L.R.A.(N.S.)  1126;  Sofge  v.  Lowe, 

L.R.A.1915A  695;  6  Ann.  Cas.  339.  131  Tenn.  626,  176  S.  W.  106,  L.R.A. 

4.  Ellis  v.  Degarmo,  17  R.  I.  715,  1916A  734. 
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it  pounced  on  by  other  litigants.*  The  rule  waa  primarily  established 
for  the  protection  of  the  courts  that  they  might  the  better  administer 
justice,  free  from  interferenee  with  and  intimidation  of  suitors,  solici- 
tors and  witnesses  and  disturbance  of  the  court's  officers  in  the  exercise 
of  their  duties.*®  It  becomes  a  privilege  aflfecting  persons  in  their 
several  capacities  only  as  their  protection  from  process  renders  the 
administration  of  justice  more  certain  and  complete.**  In  other 
words  the  privilege  of  the  individual  is  incidental;  the  protection 
of  courts  of  justice  is  the  primary  object  of  the  rule.**  No  one  is 
hurt  by  this  exemption,  since,  if  it  did  not  exist,  the  nonresidents 
would  not  go  into  the  foreign  state,  and  service  of  summons  on  them 
could  not  be  made  anyway.*' 

53,  Persons  to  Whom  Privilege  Extends. — The  privilege  or  exemp- 
tion from  service  of  process  is  extended  and  is  limited  to  those  per- 
sons whose  duty  requires  their  attendance  on  the  court  and  whose 
presence  is  necessary  to  the  court  in  the  performance  of  its  function 
of  administering  justice,**  including  a  nonresident  officer  of  a  foreign 
corporation,*^  but  not  a  nonresident  officer  of  a  domestic  corporation.** 
The  immunity  does  not  extend  merely  to  particular  individuals, 
but  to  all  persons  under  certain  circumstances,  on  the  printsiple  that 
where  the  law  requires  any  duty  of  the  citizen,  it  will  protect  him 
in  the  discharge  of  that  duty,  and  that  individuals  cannot  demand 
the  use  of  public  civil  process,  so  as  to  arrest  or  interfere  with  others 

9.  Borrongbs  v.  Cocke,  (Okla.)  156       Notes:  76  A.  S.  B.  536;  25  L.R.A. 
Pac.  196,  L.R.A.1916E  1170.  723;  L.R.A.1916E  1175. 

Note:  25  L.R.A.  723.  11.  Brooks  v.  State,  3  Boyee  (Del.) 

10.  Chittenden  v.  Carter,  82  Conn.  1,  79  Atl.  790,  Ann.  Cas.  1915A  1133, 
585,  74  Atl.  884,  18  Ann.  Cas.  125  51  L.R.A.(N.S.)  1126. 

and  note;  Brooks  v.  State,  3  Boyce  12.  Sofge  v.  Lowe,  131  Tenn.  626, 

(Del.)  1,  79  Atl.  790,  Ann.  Cas.  1915A  176  S.  W.  106,  L.R.A.1916A  734. 

1133,  51L.R.A.(N.S.)  1126 ;  Wilson  v.  13.  Cooper  v.  Wyman,  122  N.  C. 

Donaldson,  117  Ind.  356,  20  N.  E.  250,  784,  29  S.  B.  947,  65  A.  S.  R.  731; 

10  A,  S.  R.  48,  3  L.R.A.  266;  Under-  Malloy  v.  Brewer,  7  S.  D.  587,  64  N. 

wood  v.  Fosha,  73  Kan.  408,  85  Pac.  W.  1120,  58  A.  S.  R.  856. 

564,   9   Ann.   Cas.   833;   Diamond  v.  14.  Brooks  v.  State,  3  Boyce  (Del.) 

Earle,  217  Mass.  499,  105  N.  E.  363,  1;  ^9  Atl  790,  Ann   Cas.  1915A  1133, 

Ann.   Cas.   1915D  984  and  note,   51  ^1   L.R.A.(N.S.)    1126;   Mumeam  v^ 

L.RA.(N.S.)    1178;   Netograph   Mf-.  f^ess  Pub  Co    53  N.  J.  L.  153,  21  Atl. 

Co.  v.  Scrugham,  197  N.  Y,  377,  90  ^  Not^  Ann  C^  1915D  985 

^i;t1\^^o^oo^^/.^'  ^"  ^'  ^^'  ^^  ^'^.'oo  15.  Mulheam  v.  Press  Pub.  Co.,  53 

N    r^84^Q  ^E^IvTsT^    R    ^'  ^'  ^'  ^^l^  21  Atl    186,  11  L.R.A. 
N.  C.  784,  29  S.  E.  947   65  A.  S.  R.   iqI;  Rix  v.  Sprague  Canning  Macliin- 

731 ;  Andrews  v.  Lembeck,  46  Ohio  St.  grv  Co.,  157  Wis.  572,  147  N.  W.  1001, 

.38,  18  N.  E.  483,  15  A.  S.  R.  547;  52  L.R.A. (N.S.)  583  and  note. 

Malloy  V.  Brewer,  7  S.  D.  587,  04  N.       Note:  24  L.R.A. (N.S.)  276. 

W.  1120,  58  A.  S.  R.  856;  Sofge  v.       16.  Breon  v.  Miller  Lumber  Co.,  83 

Lowe,  131  Tenn.  626,  176  S.  W.  106,  S.  C.  221,  65  S.  E.  214,  137  A.  S.  R. 

L.R.A.1916A  734  and  note.  803,  24  L.R.A. (N.S.)  276  and  note. 
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in  the  performance  of  public  duties,  or  of  duties  required  by  public 
process.^'  It  is  not  to  be  extended  so  far  as  to  exempt  all  persons 
voluntarily  coming  within  the  jurisdiction  of  the  court  from  being 
served,  merely  because  they  may  come  to  consult  with  attorneys,  or 
to  investigate  transactions,  or  otherwise  attend  to  matters  which  may 
become  the  subject  of  litigation,  or  which  may  eventually  reach  a 
trial.*^  Moreover  since  the  rule  is  based  on  public  policy  in  the 
protection  of  the  administration  of  justice,  and  has  been  extended 
and  liberalized  from  time  to  time  on  that  account,  the  privilege  is 
held  not  to  be  invokable  unless  the  person's  sole  business  in  the  foreign 
jurisdiction  be  to  attend  on  such  litigation.  If  with  that  affair  other 
business  be  intermingled,  the  protection  is  gone.**  Whether  a  party 
comes  into  a  jurisdiction  to  transact  other  business  also  is  a  question 
of  fact,  which,  being  decided  against  a  defendant,  will  not  be  dis- 
turbed on  appeal  if  there  is  evidence  which  can  fairly  support  the 
finding.^^  The  proper  test  in  such  cases  should  be  that  if  the  main 
and  controlling  reason  that  occasioned  the  party's  being  in  the  juris- 
diction of  the  court  was  to  attend  on  court  business,  then,  merely 
because  he  elected  to  transact  other  business  not  connected  with  the 
court,  that  he  should  not  thereby  forfeit  his  immunity;  but  if  it 
should  be  determined  that  his  claim  of  being  within  the  jurisdic- 
tion for  the  purpose  of  attending  on  court  business  was  not  bona 
fide,  but  was  being  used  by  him  as  a  mere  subterfuge,  and  that  he 
was  in  fact  there  to  transact  other  business  not  connected  with  the 
trial,  and  but  for  the  desire  to  transact  said  other  business  he  would 
not  have  come  within  the  jurisdiction  of  the  court,  then  he  is  not 
entitled  to  immunity.*  There  is  also  an  exception  where  there  is  an 
action  brought  against  a  plaintiff,  for  maliciously  bringing  the  very 
action  which  he  comes  to  the  state  to  prosecute.* 

54.  Proceedings  to  Whicli  Exemption  Extends. — Originally  the 
exemption  from  process  by  privilege  could  be  invoked  only  for  attend- 
ance on  courts,  but  it  is  now  extended  so  as  to  embrace  every  pro- 
ceeding of  a  judicial  nature,'  taken  in  or  emanating  from  a  duly 
constituted  judicial  tribunal,  which  directly  relates  to  the  trial  of 

17.  Note:  25  L.R.A.  724.  20,  Note:  42  L.R.A.(N.S.)  1107. 

18.  Brooks  v.  State,  3  Boyce  (Del.)  1.  Burroughs  v.  Cocke  (Okla.)   156* 
1,  79  Atl.  790,  Ann.  Cas.  1915A  1133,  Pae.  100,  L.R.A.191GE  3170  and  note. 
51    L.R.A.(N.S.)     1126;    Vaughn    v.  2.  Mullen  v.  Sanborn,  79  Md.  364,  29 
Boyd,  142  Ga.  230,  82  S.  E.  676,  L.R.A.  Atl.  522,  47  A.  S.  R.  421,  25  L.R.A. 
1915A  694  and  note.  721. 

Note:  Ann.  Cas.  1915D  986.  3.  Powers   v.   Arkadelphia   Lumber 

19.  Cooper  v.  Wyman,  122  N.   C.   Co.,  61  Ark.  504,  33  S.  W.  842,  54  A. 
784,  29  S.  E.  947,  65  A.  S.  R.  731;   S.  R.  276. 

Sofge  V.  Lowe,  131  Tenn.  626,  176  S.  Notes:  25  L.R.A.  725;  42  L.R.A, 
W.  106.  L.R.A.1916A  734.  (N.S.)  1105;  Ann.  Cas.  1915D  985. 
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the  issues  involved.*  It  extends  not  only  to  persons  who  are  in  the 
immediate  presence  of  the  judge  of  the  courts  of  record,  but  to  those 
also  who  are  in  attendance  on  the  subordinate  tribunals  and  officers 
appointed  by  those  courts,  to  assist  them  in  the  discharge  of  their 
duties.*  Accordingly  it  has  been  held  that  hearings  before  referees, 
arbitrators,  registers,  commissioners,  examiners,  masters  in  chancery, 
legislative  committees,  etc.,  are  within  the  rule.*  The  privilege  has 
even  been  extended  to  a  party  appearing  upon  the  examination  of  hia 
adversary's  witnesses  before  a  notary  public,'  and  to  the  hearing  of 
an  application  for  an  injunction  in  a  case  in  which  he  is  a  party.* 
But  a  sale  of  land  under  judicial  decree  has  been  held  not  to  be 
such  a  judicial  proceeding  as  to  come  within  the  rule.* 

55.  Duration  of  Privilege. — By  the  great  weight  of  authority,  a 
party  or  witness  is  privileged  from  the  service  of  legal  process  while 
he  is  in  good  faith  attending  the  trial  of  a  cause  in  court,  and  the 
privilege  thus  accorded  extends  in  point  of  time  so  long  as  may  be 
fairly  required  to  go  to  and  to  return  from  the  place  of  trial,  as 
well  as  while  he  is  in  actual  attendance  at  the  trial,  or  as  it  is  usu- 
ally termed,  eundo,  morando  et  redeundo.^*  In  many  of  the  cases 
the  rule  is  said  to  be  that  the  privilege  extends  to  a  reasonable  time 
for  going  to  and  returning  from  the  place  of  the  trial.**  The  courts 
are  very  liberal  in  their  interpretation  of  what  constitutes  a  reason- 
able time.    No  definite  rule  can  be  laid  down,  the  question  depending 

4.  Parker  v.  Marco,  136  N.  Y.  585,  10.  Martin  v.  Bacon,  76  Ark.  158, 
32  N.  E.  989,  32  A.  S.  B.  770,  20  88  S.  W.  863, 113  A.  S.  R.  81  and  note, 
L.R.  A.  45.  6  Ann.  Cas.  336 ;  Thornton  v.  Ameri- 

5.  Note :  25  L.R, A.  725.  can  Writing-Mach.  Co.,  83  Ga.  288,  9 

6.  Powers  v.  Arkadelphia  Lumber  S.  E.  679,  20  A.  S.  R.  320  and  note; 
Co.,  61  Ark.  504,  33  S.  W.  842,  54  A.  Wilson  v.  Donaldson,  117  Ind.  356,  20 
S.  R.  276 ;  Mulheam  v.  Press  Pub.  Co.,  N.  E.  250,  10  A.  8.  R.  48,  3  L.R. A. 
53  N.  J.  L,  153,  21  Atl.  186, 11  L.R.A.  266  and  note;  Murray  v.  Wilcox,  122 
101 ;  Parker  v.  Marco,  136  N.  Y.  585,  la.  188,  97  N.  W.  1087,  101  A.  S.  R. 
32  N.  E.  989,  32  A.  S.  R.  770,  20  263,  64  L.R.A.  534;  Hicks  v.  Besuchet, 
L.R.A.  45;  Burroughs  v.  Cocke,  7  N.  D.  429,  75  N.  W.  793,  66  A.  S. 
(Okla.)  156  Pac.  196,  L.R.A.1916E  R.  665;  In  re  Healey,  53  Vt.  694,  38 
1170  and  note;  Breon  v.  Miller  Lumber  Am.  Rep.  713. 

Co.,  S3  S.  C.  221,  65  S.  E.  214,  137  Notes:  25  L.R. A.  724;  11  Ann.  Cas. 

.A.  S.  R.  803,  24  L.R.A.(N.S.)  276.  1146. 

Notes :  76  A.  S.  R.  538 ;  42  L.R. A.  11.  Bolgiano  v.  Gilbert  Lock  Co.,  73 

(N.S.)  1105,  1107;  Ann.  Cas.  1915D  Md.  132,  20  Atl.  788,  25  A.  S.  R.  582; 

985.  Linton  v.  Cooper,  54  Neb.  438,  74  N. 

7.  Parker  v.  Marco,  136  N.  Y.  585,  W.  842,  69  A.  S.  R.  727;  Parker  v. 
32  N.  E.  989,  32  A.  S.  R.  770,  20  Marco,  136  N.  Y.  585,  32  N.  E.  989, 
L.RA.  45.  32  A.  S.  R.  770,  20  L.R.A.  45;  Cooper 

8.  Andrews  v.  Lembeck,  46  Ohio  St.  v.  WjTuan,  122  N.  C.  784,  29  S.  E.  947, 
38, 18  N.  E.  483, 15  A.  S.  R.  547.  65  A.  S.  R.  73L 

9.  Greenleaf  v.  People's  Bank,  133  Notes:  14  L.R.A.(N.S,)  664;  11 
N.  C.  292,  45  S.  E.  638,  98  A.  S.  R.  Ann.  Cas.  1146, 1147. 

709,  63  L.R. A.  499. 

1310 


21  R.  C.  L.  PROCESS  §§  56,  57 

very  largely  on  the  facts  and  circumstances  surrounding  each  par- 
ticular case.^*  In  order  to  have  the  benefit  of  the  privilege  it  is  not 
necessary  that  a  party  or  witness  shall  set  out  immediately  after  the 
trial,  or  take  the  most  direct  route.  A  slight  deviation  or  delay  will 
not  forfeit  the  privilege  provided  he  acts  in  good  faith  and  the  delay 
and  deviation  are  not  for  the  purpose  of  transacting  private  business.^* 

56.  Enforcement  of  Privilege. — ^If  a  suitor  or  witness  is  arrested, 
or  if  civil  process  is  served  on  him  while  thus  in  attendance  on  the 
court,  the  court,  on  application  made  in  proper  time,  will  order  his 
discharge  from  arrest,  or  will  set  aside  the  service  of  the  civil  process. 
The  practice  in  cases  of  this  sort  seems  to  be,  where  a  party  is  arrested, 
to  move  the  court  for  a  discharge ;  ^*  or  to  move  to  set  aside  the  serv- 
ice,^*^  or  else  file  a  plea  in  abatement  and  in  the  plea  to  insist  on 
his  privilege.**  A  motion  to  dismiss  the  action  is  not  proper.*'  A 
distinction,  however,  has  been  made  between  remedy  by  motion  and 
plea  in  abatement,  some  courts  holding  that  a  defect  in  the  writ, 
service,  or  return,  which  is  apparent  from  an  inspection  of  the  record, 
may  properly  be  taken  advantage  of  by  motion,  but  that  where  the 
objection  is  founded  on  extrinsic  facts,  the  matter  must  be  pleaded 
in  abatement.** 

57.  Waiver  of  Privilege. — Service  of  process  on  a  privileged  per- 
son is  not  void  but  voidable,**  The  privilege  is  a  personal  one  and 
will  be  waived  if  not  claimed  at  the  proper  time,*^  as  where  the  privi- 

12.  Linton  v.  Cooper,  54  Neb.  438,  679,  20  A.  S.  R.  320;  Murray  v.  Wil- 
74  N.  W.  842,  69  A.  S.  R.  727.  cox,  122  la.  188,  97  N.  W.  1087,  101 

Note:  11  Ann.  Cas.  1147.  A.  S.  R.  263,  64  L.R.A.  534;  Cooper  v. 

13.  Turner  v.  Randall,  134  Minn.  Wyman,  122  N.  C.  784,  29  S.  E.  947, 
427,  159  N.  W.  958,  L.R.A.1917B  250   65  A.  S.  R.  731. 

and  note;  Linton  v.  Cooper,  54  Neb.  Note:  76  A.  S.'R.  542. 
438,  74  N.  W.  842,  69  A.  S.  R.  727;  16.  Thornton  v.  American  Writing- 
Parker  v.  Marco,  136  N.  Y.  585,  32  Mach.  Co.,  83  Ga.  288,  9  S.  E.  679,  20 
N.  E.  989,  32  A.  S.  R.  770,  20  L.R.A.  A.  S,  R.  320;  Ellis  v.  Degarmo,  17  R. 
45;  Barber  v.  Knowles,  77  Ohio  St.  81,  I.  715,  24  Atl.  579,  19  L.R.A.  560. 
82  N.  E.  1065,  11  Ann.  Cas.  1144  and  Note :  76  A.  S.  R.  542. 
note,  14  L.R.A.(N.S.)  663  and  note;  17.  Cooper  v.  Wyman,  122  N.   C. 
Ellis  V.  Degarmo,  17  R.  I.  715,  24  Atl.  784,  29  S.  E.  947,  65  A.  -S.  R.  731. 
679, 19  L.R. A.  560.  18.  Notes :   76  A.   S.  R.  542,  643 ; 
Note:  25  L.R.A.  737.  42  L.R.A. (N.S.)  1109. 

14.  Thornton  v.  American  Writing-  19.  Thornton  v.  American  Writing- 
Mach.  Co.,  83  Ga.  288,  9  S.  E.  679,  20  Mach.  Co.,  83  Ga.  288,  9  S.  E.  679,  20 
A.  S.  R.  320;  Smith  v.  Jones,  76  Me.  A.  S.  R.  320;  Cooper  v.  Wyman,  122 
138,  49  Am.  Rep.  598;  Ellis  v.  Degar-  N.  C.  784,  29  S.  E.  947,  65  A.  S.  R. 
mo,  17  R.  I.  715,  24  Atl.  579, 19  L.R.A.  731. 

660.  20.  Thornton  v.  American  Writing- 
Note  :  25  L.R.A.  734.  Mach.  Co.,  83  Ga.  288,  9  S.  E.  679,  20 

15.  Martin  v.  Bacon,  76  Ark.  158,  A.  S.  R.  320;  Murray  v.  Wilcox,  122 
88  S.  W.  863,  113  A.  S.  R.  81,  6  Ann.  la.  188,  97  N.  W.  1087,  101  A.  S.  R. 
Cas.  336 ;  Thornton  v.  American  Writ-  263,  64  L.R. A.  634 ;  Smith  v.  Jones,  76 
ing-Mach.   Co.,  83  Ga.  288,  9   S.  E.  Me.  138,  49  Am.  Rep.  598. 
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United  States  supreme  court  that  where  there  is  a  continuous  course 
of  business  in  the  state,  by  the  solicitation  of  orders  which  are  sent  to 
another  state,  in  response  to  which  the  subject  matter  thereof  is 
delivered  in  the  state  where  the  order  was  taken,  and  payment  is 
received  therein  by  money,  notice,  or  checks,  this  constitutes  doing 
business  in  such  state,  rendering  the  corporation  subject  to  the  process 
of  its  courts.^^  Of  course  where  the  statute  explicitly  provides  for 
service  on  "an  agent  in  the  state  for  the  solicitation  of  freight  and 
passenger  traffic  over  its  lines  outside  of  the  state,"  such  service  is 
good.*^ 

94.  Cessation  of  Business,  Revocation  of  Agency  and  Withdrawal 
from  State. — ^As  a  foreign  corporation  does  not  become  subject  to  the 
jurisdiction  of  the  courts  of  a  state  until  it  commences  doing  bxisiness 
therein,  on  the  same  principle  it  ceases  to  be  so  subject  when  it  ceases 
to  do  such  business.^*  Whether,  after  such  cessation  of  business,  the 
corporation  may  revoke  the  authority  of  its  agent,  designated  for  the 
service  of  process,  as  against  a  claim  arising  against  the  corporation 
while  it  was  doing  business  within  the  state,  presents  a  question  on 
which  the  courts  are  not  in  accord.  It  seems  to  be  the  rule  in  some 
jurisdictions  that  such  revocation  of  authority  is  eflFectual  although 
the  liability  of  the  corporation  was  incurred  while  it  was  doing  business 
in  the  state.**  But  the  prevailing  rule  is  that  a  corporation  cannot  by 
revoking  the  authority  of  the  agent  and  withdrawing  from  the  state 
escape  from  the  jurisdiction  of  the  courts  of  the  state  as  to  an  action 
brought  by  a  citizen  of  the  state  or  one  arising  from  a  contract  made 
while  the  corporation  is  engaged  in  business  in  the  state ;  **  and  it  is 
immaterial  whether  the  appointee  for  service  is  a  state  officer,  or  a 
private  person.**  The  same  rule  applies  where  the  corporation  does 
not  voluntarily  withdraw  from  the  state,  but  is  compelled  to  cease 
doing  business  by  the  cancellation  of  its  license.**    In  some  states 

10.  International  Harvester  Co.  v.  1155,  30  L.R.A.(N.S.)  686,  aflarming 
Kentucky,  234  U.  S.  579,  34  S.  Ct.  184  N.  Y.  136,  76  N.  E.  1072,  6 
944,  58  U.  S.  (L.  ed.)  1479.  Ann.  Cas.  291,  30  L.R.A.(N.S.)  677; 

11.  Aetna  Ins.  Co.  v.  Com,,  106  Ky.  Meixell  v.  American  Motor  Car  Sales 
864,  51  S.  W.  624,  45  L.R.A.  355;  Co.,  181  Ind.  153,  103  N.  E.  1071, 
W.  J.  Armstrong  Co.  v.  New  York  Ann.  Cas.  1916D  375  and  note;  Ger- 
Cent.,  etc.,  R.  Co.,  129  Minn.  104,  151  mania  Ins.  Co.  v.  Ashby,  112  Ky.  303, 
N.  W.  917,  Ann.  Cas.  1916E  335  and  65  S.  W.  611,  99  A.  S.  R.  295;  Wood- 
note,  L.R.A.1916E  232  and  note.  ward  v.  Mutual  Reserve  L.  Ins.  Co., 

12.  Notes:  85  A.  S.  R.  917,  918;  178  N.  Y.  485,  71  N.  E.  10,  102  A. 
50  L.R.A.  593.  S.  R.  519  and  note. 

13.  Note:  Ann.  Cas.  1916D  382.  Notes:   Ann.   Caa.   1916D   379;   47 

14.  Mutual  Reserve  L.  Ins.   Co.  v.  U.  S,  (L.  ed.)  988,  989, 

Birch,  200  U.  S.  612,  26  S.  Ct.  752,  15.  MeixeU  v.  American  Motor  Car 
50  U.  S.  (L.  ed.)  620,  affirming  181  Sales  Co.,  181  Ind.  153,  103  N.  E. 
N.  Y.  583,  74  N.  E.  1115;  Hunter  v.  1071,  Ann.  Cas.  1916D  375  and  note. 
Mutual  Reserve  L.  Ins.  Co.,  218  U.  S.  16,  Mutual  Reserve  Fund  L.  Ass'n 
573,  31  S.  Ct.  127,  54  U.  S.  (L.  ed.)    v.  Phelps.  190  U.  8.  147.  23  8.  Ct. 
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case  in  one  of  the  state  courts  holds  that  a  suitor  is  not  subject  to 
service  of  process  in  an  intermediate  state  through  which  he  ia  pass- 
ing, in  a  suit  instituted  there,  while  en  route  from  a  trial  which 
he  was  attending  as  suitor  and  witness  in  one  state  to  his  home  in 
another  state,^  The  same  rule  has  been  applied  in  the  case  of  a 
suitor  or  witness  going  from  one  county  in  a  state  to  another,  and 
subjected  to  service  in  a  suit  in  an  intermediate  county.*® 

Persona  Charged  with  or  Convicted  of  Crime 

60.  Persons  Charged  with  Crime. — ^As  to  nonresidents  charged 
with  crime,  or  brought  within  the  jurisdiction  of  the  court  by  com- 
pulsory process,  the  general  rule  seems  to  be  that  they  are  exempt 
from  the  service  of  civil  process  while  coming  into  the  jurisdiction, 
while  necessarily  in  attendance  on  the  court,  and  while  returning 
to  their  place  of  residence,  provided  no  unnecessary  delay  occurs  in 
returning.**  So  one  charged  with  a  criminal  offense  in  another 
county  than  that  of  his  residence,  and  who  on  the  trial  is  discharged, 
is  privileged  from  civil  suit  in  that  county  until  the  lapse  of  a  reason- 
able time  to  enable  him  to  return  home.**  It  is  said  that  the  demands 
of  public  policy  which  require  the  invalidation  of  a  service  of  process 
where  the  case  is  a  civil  one  are  not  stronger  nor  more  logical  or 
philosophical  than  where  attendance  on  the  court  is  in  a  criminal 
case.**  There  are  a  number  of  cases,  however,  which  hold  that  the 
reason  for  the  exemption  of  parties  and  witnesses  voluntarily  attend- 
ing court  in  a  foreign  state,  from  service  of  civil  process,  does  not 
apply  to  parties  arrested  in  criminal  proceedings,  and  that  service 
of  process  is  proper  in  such  cases.**  Since  the  obvious  reason  of  the 
rule  is  to  encourage  voluntary  attendance  on  courts,  and  to  expedite 
the  administration  »of  justice,  that  reason  fails  when  a  suitor  or 
witness  is  brought  into  the  jurisdiction  of  a  court  while  under  arrest 
or  other  compulsion  of  law.  Such  a  suitor  or  witness  does  nothing; 
to  encourage  or  promote  voluntary  submission  to  judicial  proceedings. 
He  comes  because  he  cannot  do  otherwise.**    Moreover,  in  such  a  case 

9.  Sof ge  v.  Lowe,  131  Tenn.  626, 176       13.  Note :  18  Ann.  Cas.  129. 

S.  W.  106,  L.R.A.1916A  734  and  note.  14.  Netojp-aph  Mfe.   Co.  v.  Scrug- 

10.  Hoffman  v.  Bay  Connty  Circuit  ham,  197  N.  Y.  377,  90  N.  E.  962, 
Judge,  113  Mich.  109,  71  N.  W.  480,  134  A.  S.  R.  886,  27  L.R.A.(N.S.)  333 
67  A.  S.  R.  458,  38  L.R.A.  663.  and  note;  Moore  v.  Green,  73  N.  C. 

11.  Martin  v.  Bacon,  76  Ark.  158,  88  394,  21  Am.  Rep.  470;  White  v.  Under- 
S.  W.  863, 113  A.  S.  R.  81,  6  Ann.  Cas.  wood,  125  N.  C.  25,  34  S.  E.  104,  74 
336  and  note ;  Murray  v.  Wilcox,  122  A.  S.  R.  630,  46  L.R.A.  706. 

la.  188,  97  N.  W.  1087,  101  A.  S.  R.  Notes:  3  L.R.A.  268;  18  Ann.  Cas. 

263,  64  L.R.A.  534.  129. 

Notes:  76  A.  S.  R.  541;  27  L.R.A.  15.  Netograph  Mfg.  Co.  v.  Scrug- 

(N.S.)  333.  ham,  197  N.  Y.  377,  90  N.  E.  962,  134 

12.  Palmer  v.  Rowan,  21  Neb.  452,  A.  S.  R.  886,  27  L.R.A.(N.S.)  333  and 
32  N.  W.  210,  59  Am.  Rep.  844.  note. 
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the  liability  to  be  served  with  process  does  not  embarrass  him.^*  The 
absence  of  privilege  in  such  cases  is  illustrated  by  cases  recognizing  the 
validity  of  service  immediately  after  a  discharge  from  custody  while 
the  defendant  is  still  practically  in  the  power  of  the  court.*'  There 
are  also  a  few  cases  which  have  arisen  under  extradition  proceedings 
which  tend  to  illustrate  this  question  of  service  of  persons  in  custody, 
and  the  same  conflict  of  opinion  exists.  Several  cases  have  held  that 
one  brought  into  the  state  by  process  of  extradition  from  another 
state  may  be  arrested  on  civil  process  at  the  suit  of  persons  who  did 
not  connive  at,  and  were  not  instrumental  in  procuring,  the  extra- 
dition.*® The  accused  does  not  come  voluntarily  into  the  state, 
induced  thereto  by  circumstances  which  could  be  regarded  as  aflFord- 
ing  the  assurance  on  the  part  of  the  state  that  while  detained  there 
he  shall  be  exempt  from  liability  to  ordinary  civil  proceedings.  The 
state  holds  out  no  inducements  by  which  his  conduct  in  coming  is 
influenced.  He  is  compelled  by  legal  process  to  come,  irrespective 
of  his  will  or  consent.**  But  the  true  doctrine  of  extradition  would 
seem  to  be  opposed  to  those  cases;  it  would  seem  to  be  an  abuse  of 
the  extradition  process  to  permit  one  brought  into  the  state  under  it 
to  be  detained  in  a  civil  suit,  and  it  has  been  so  held.*® 

61.  Convicts. — ^The  mere  fact  that  a  person  is  in  jail  or  prison 
under  a  criminal  charge  or  sentence  furnishes  no  exemption  against 
the  service  of  civil  process  on  him.  An  imprisoned  person  is  subject 
to  be  sued  and  prosecuted  to  judgment,  and  proceeded  against  in  all 
the  modes  prescribed  by  law  to  enforce  civil  remedies,  the  same  as 
if  he  were  at  large.**  In  the  absence  of  a  statute  providing  for 
another  method  of  service  of  process  on  a  convict,  the  rule  seems 
to  be  that  personal  service  is  both  necessary  and  proper.**  Such  a 
service  is  due  process  of  law  under  both  the  federal  and  stato  con- 
stitutions.** In  some  cases  where  access  to  the  prisoner  has  been 
refused,  service  on  the  jailer  has  been  held  effectual.*^  And  in  sev- 
eral jurisdictions  the  rule  obtains  that  a  convict  who  is  sued  may  be 

16.  Note:  18  Ann.  Cas.  129.  20.  Martin  v.  Bacon,  76  Ark.  168,  88 

17.  Note:  46  L.R.A.  709.  S.  W.  863,  113  A.  S.  R.  81,  6  Ann. 

18.  Reid  v.  Ham,  54  Minn.  305,  66   Cas.  336. 

N.  W.  35,  40  A.  S.  R.  333,  21  L.R.A.  Note:  46  L.R.A.  711. 

232;  Adriance  v.  Lagrave,  59  N.  Y.  21.  Note:  76  A.  S.  R.  540. 

110, 17  Am.  Rep.  317;  People  v.  Cross,  22.  White  v.  Underwood,  125  N.  C. 

135  N.  Y.  536,  32  N.  E.  246,  31  A.  S.  25,  34  S.  E.  104,  74  A.  S.  R.  630,  4fi 

R.  850 ;  Netograph  Mfg.  Co.  v.  Scrug-  L.R.A.  706  and  note, 

ham,  197  N.  Y.  377,  90  N.  E.  962,  134  Note :  Ann.  Cas.  1916D  1208. 

A.  S.  R.  886,  27  L.R.A.  (N.S.)  333  and  23.  Merchant  v.  Shry,  116  Va.  437, 

note.  82  S.  E.  106,  Ann.  Cas.  1916D  1203 

Note :  46  L.R. A.  711.  and  note. 

19.  Reid  v.  Ham,  54  Minn.  305,  56  24.  Note :  46  L.R.A.  708. 
N.  W.  35,  40  A.  S.  R.  333,  21  L.R.A. 

232. 
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served  by  leaving  a  copy  of  the  process  at  his  residence  or  usual 
place  of  abode.^  Under  some  statutes  a  suit  respecting  the  property 
of  a  convict  must  be  brought  against  his  trustee  or  committee,  and 
service  of  process  on  the  convict  personally  is  insuflScient.* 

V.  Return  and  Proof  of  Service 

62,  In  General. — To  authorize  a  judgment  against  a  person  who 
has  not  appeared  and  answered  or  otherwise  submitted  himself  to 
the  jurisdiction  of  the  court,  there  must  be  not  only  service  on  such 
person,  but  also  a  legal  return  of  such  service.'  A  return  is  also  neces- 
sary to  enable  the  officer  to  justify  under  it;*  but  a  person  other 
than  an  officer  who  justifies  under  process  need  not  show  it  returned.* 
It  is  not  the  return,  however,  but  the  service  of  the  writ,  that  gives 
jurisdiction.  The  return  is  merely  evidence  by  which  the  court  is 
informed  that  the  defendant  has  been  served.*  Neither  of  the  par- 
ties can  be  deprived  of  the  return  by  the  officer's  neglect  or  failure 
to  return  the  writ  by  the  return  day,  and  the  court  in  which  the  judg- 
ment was  obtained,  on  which  the  execution  issued,  may,  if  the  writ  is 
not  returned  in  due  time,  award  a  rule  against  the  officer  to  return 
it,  and  if  he  does  not  obey  the  rule,  compel  him  to  make  his  return 
on  the  writ  and  to  return  it  by  attaching  and  fining  him  for  con- 
tempt.^ When  the  judgment  recites  service,  and  there  is  a  return, 
the  recital  is  always  based  on  the  return,  and  the  two  are  to  be 
construed  together.®    Where  the  return  of  the  officer  is  inconsistent 

1.  Notes:  76  A.  S.  R.  641;  Ann.  Cas.  v.  Mercantile  Town  Mut.  Ins.  Co.,  22^ 
1916D  1208.  Mo.  685,  128  S.  W.  995,  137  A.  S.  R. 

2.  McLaughlin  v.  McLaughlin,  228  665;  Mill  Creek  First  Nat.  Bank  v. 
Mo.  635,  129  S.  W.  21,  137  A.  S.  R,  Ellis,  27  Okla.  699, 114  Pac.  620,  Ann. 
680;  Merchant  v.  Shry,  116  Va.  437,  Cas.  1912C  687;  Cunningham  v.  Spo- 
82  S.  E.  106,  Ann.  Cas.  1916D  1203  kane  Hydraulic  Min.  Co.,  20  Wash. 
and  note.  See  Prison  and  Prisoners,  450,  55  Pac.  756,  72  A.  S.  R.  113. 
ante,  p.  1181.  Compare  Reinhart  v.  Lugo,   86   Cal. 

3.  Hobby  v.  Bunch,  83  Ga.  1,  10  395,  24  Pac.  1089,  21  A.  S.  R.  52, 
8.  E.  113,  20  A.  S.  R.  301 ;  Albright-  where  the  court  declares,  in  effect,  that 
Pryor  Co.  v.  Pacific  Selling  Co.,  126  it  is  not  the  service  of  process  which 
Ga.  498,  55  S.  E.  251,  115  A.  S.  R.  gives  courts  jurisdiction,  but  the  proof 
108.  of  such  service;  that  if  the  proof  is 

4.  Gibson  v.  Holmes,  78  Vt.  110,  defective,  it  is  immaterial  that  the  serv- 
62  Atl.  11,  4  L.R.A.(N.S.)  451;  ice  was  perfect;  and  the  proof  being 
Wright  V.  Templeton,  80  Vt.  358,  67  imperfect,  there  is  no  way  in  which 
Atl.  817,  130  A.  S.  R.  990.  the    judgment    can    be   sustained    by 

5.  Plummer  v.  Dennett,  6  Greenl.  showing  the  facts  regarding  the  serv- 
(Me.)  421,  20  Am.  Dec.  316.  ice  of  process  as  they  really  existed 

6.  Newman's  Estate,  75  Cal.  213,  16  when  it  was  entered. 

Pac.  887,  7  A.  S.  R.  146 ;  Call  v.  Rocky       7.  Rowe  v.  Hardy,  97  Va.  674,  34 

Mt.  Bell  Tel.  Co.,  16  Idaho  551,  102   S.  E.  625,  75  A.  S.  R.  811. 

Pac.  146,  133  A.  S.  R.  135  and  note;       8.  Hobby  v.  Bunch,  83  Ga.   1,  10 

Boyd  V.  Chesapeake,  etc.,  Canal  Co.,   S.  E.  113,  20  A.  S.  R.  301. 

17  Md.  195,  79  Am.  Dec.  646;  Kahn 
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with  the  recitals  in  the  judgment,  the  former  must  control,  and  a 
recital  of  proper  service  of  a  process  will  not  aid  the  official  return 
which  shows  a  want  of  proper  service.*  Generally,  if  the  record  is 
silent  as  to  service,  or  in  the  absence  of  a  return  there  is  a  recital 
of  due  service,  then,  on  a  collateral  attack,  jurisdiction  will  be  con- 
clusively presumed.  But  where  the  record  contains  the  return  of 
service,  then  the  recital  must  be  considered  as  referring  to  such 
return.*^  A  return  is  defined  as  a  short  account  in  writing  made 
by  an  officer  in  respect  to  the  manner  in  which  he  has  executed 
a  writ  or  process;**  it  is  his  official  statement  of  the  acts  done  by 
him  under  the  writ  in  obedience  to  its  directions  and  in  conformity 
with  the  requirements  of  law.**  According  to  some  decisions  the 
return  is  not  simply  the  indorsement  of  the  officer  on  the  process, 
but  is  the  actual  filing  of  it  in  the  office  from  which  it  was  issued.** 
Frequently,  however,  in  statutes,  and  usually  in  common  speech,  the 
word  ''return"  means  merely  the  certificate,  without  regard  to  whether 
it  has  been  filed  or  not.** 

63.  Requisites  and  Sufficiency  in  General. — To  make  return  of  a 
writ  "according  to  law,"  as  directed  by  its  terms,  the  officer  must  state 
substantially  all  his  doings  within  the  scope  of  proper  execution  of 
it.**  While  a  return  must  be  certain,  the  highest  degree  of  certainty 
is  not  required,**  and  if  its  language  fairly  admits  of  a  constructioij 
which  will  make  the  return  legal  and  sufficient,  it  should  be  so  con- 
strued.*' If  the  return  contains  everything  required  by  statute, 
additional  statements  may  be  disregarded  as  surplusage.*®  Mere 
informalities  in  the  return  are  not  sufficient  basis  for  indirect  impeach- 
ment of  a  judgment.** 

64.  Signature. — ^At  the  common  law,  it  was  not  usual  to  put  the 
sheriff's  name  to  returns;  for  when  a  writ  was  returned,  it  was  intended 

9.  Galpin   v.   Page,   18   Wall.   350,       13.  Hogue  v.  Corbit,  156  111.  540, 
21    U.    S.    (L.    ed.)    959;    Settlemier  41  N.  E.  219,  47  A.  S.  R.  232. 

V.   Sullivan,  97  U.  S.  444,  24  U.  S.  14.  Note:  129  A.  S.  R.  849. 

(L.  ed.)  1110;  Stubbs  v.  McGillis,  44  15.  Hodges  v.  Hodges,  6  la.  78,  71 

Colo.  138,  96  Pac.  1005,  130  A.  S.  R.  Am.   Dec.   388  and  note;   Gibson  v. 

116,  18  L.R.A.(N.S.)   405;  Hobby  v.  Holmes,   78    Vt.   110,   62   Atl.   11,   4 

Bunch,  83  Ga.   1,  10   S.   E.  113,  20  L.R.A.(N.S.)  451. 

A.  S.  R.  301;  Stark  v.  Kirchgraber,  16.  Bruce  v.   Cloutman,  45  K  H. 

180  Mo.  633,  85  S.  W.  868,  105  A.  S.  37,  84  Am.  Dec.  111. 

R.   629;   Point  Pleasant  v.   Greenlee,  17.  Blinn   v.    Chessman,   49    Minn. 

63  W.   Va.   207,  60   S.  E.  601,  129  140,  51  N.  W.  666,  32  A.  S.  R.  536; 

A.   R.  R.  971.  Sodini  v.   Sodini,  94  Minn.  301,  102 

Note:  Ann.  Gas.  1913B  30.  N.  W.  861,  110  A.  S.  R.  371. 

10.  Knapp  V.  Wallace,  50  Ore.  348,  18.  Brown   v.   Markham,   60   Minn. 
92  Pac.  1054,  126  A.  S.  R.  742.  233,  62  N.  W.   123,   30  L.R.A.   84; 

11.  Rowe  V.  Hardy,  97  Va.  674,  34  Mentz  v.   Hamman,  5  Whart.    (Pa.) 
S.  E.  625,  75  A.  S.  R.  811.  150,  34  Am.  Dec.  546. 

Note :  129  A.  S.  R.  848.  19.  Sodini  v.  Sodini,  94  Minn.  301, 

12.  Note:  129  A.  S.  R.  849.  102  N.  W.  861,  110  A.  S.  R.  371. 

1316 


21  R.  C.  L.  PROCESS  §  65 

to  be  by  the  officer  of  the  court  whose  duty  it  was  to  make  it;  and 
for  this  reason  it  was  held  that  such  omission  was  not  erroneous.  But 
under  the  modern,  rule  the  omission  of  the  officer  who  makes  the 
service  to  sign  the  return  renders  such  return  irregular,^®  although 
it  is  not  necessary  to  add  to  his  signature  a  designation  of  his  ofRce.^ 
A  return  signed  by  the  sheriff  in  his  own  name  alone  is  undoubtedly 
sufficient  where  the  service  is  actually  made  by  a  deputy;  *  but  the 
efiPect  of  a  return  in  the  name  of  a  deputy  is  a  question  on  which 
the  decisions  are  not  harmonious.  Some  courts  hold  that  such  a 
return  is  void,'  while  others,  proceeding  on  the  theory  that  a  deputy 
is  an  officer  known  to  the  law,  hold  that  it  is  valid ;  *  but  the  better 
rule  is  that  a  return  so  made  is  neither  valid  nor  void,  but  voidable, 
and  may  be  amended.* 

65.  Name  of  Defendant. — ^The  return  must  name  or  describe  the 
person  served  so  as  to  indicate  with  reasonable  certainty  that  he  is 
the  person  sued.^  It  has  been  held  sufficient  to  mention  the  defend- 
ant's surname,  the  presumption  being  that  the  defendant  was  thereby 
intended,  and  the  fact  that  a  given  name  is  set  out,  the  initial  letter 
of  which  is  the  same  as  one  of  the  initials  by  which  the  defendant 
is  designated  in  the  summons  and  complaint,  strengthens  this  pre- 
sumption.' It  is  immaterial  that  the  officer  making  the  service  also 
certifies  that  the  name  by  which  the  defendant  was  described  was 
not  his  true  name,  but  an  alias.®  ,  In  the  case  of  joint  defendants 
the  return  must  show  that  a  copy  of  the  writ  was  delivered  to  each 
of  them,  and  if  the  whole  return  fairly  imports  this,  it  is  sufficient.' 
The  mere  fact  that  the  return  contains  the  name  of  both  defend- 
ants is  not  sufficient  for  this  purpose,  where  the  entire  return  indi- 
cates but  a  single  service.*^  If  either  of  the  defendants  cannot  be 
found,  the  officer  must  so- make  return  stating  particularly  the  fact. 
A  return  stating  that  he  had  been  unable  to  find  the  within  named 
defendants,  naming  them,  will  be  construed  to  mean  that  he  could 

20.  Dewar    v.    Spence,  *2    Whart.  5.  Briekhouse  v.   Sutton,  99  N.   C. 

(Pa.)  211,  30  Am.  Dec.  241  and  note.  103,  5  S.  E.  380,  6  A.   S.  R.  497; 

1.  Thompson  v.  Haskell,  21  111.  215,  Mill  Creek  First  Nat.  Bank  v.  Ellis, 
74  Am.  Dec.  98.  27  Okla.  699,  114  Pac.  620,  Ann.  Cas. 

2.  Goddard    v.    Harbour,    56    Kan.  1912C  687. 

744,  44  Pac.  1055,  54  A.  S.  R.  608.       Notes:   19  L.R.A.   180;   42  L.R.A. 

3.  Reinhart  v.   Lugo,   86   Cal.   395,    (N.S.)   882. 

24  Pac.  1089,  21  A.  S.  R.  52;  Gibbens  6.  Meanor  v.  Goldsmith,  216  Pa.  St. 

V.   Pickett,   31  Fla.    147,   12   So.   17,  489,  66   Atl.   1084,   10   L.R.A.(N.S.) 

19  L.R.A.  177  and  note;  Ditch  v.  Ed-  342. 

wards,  1  Scam.  (111.)  127,  26  Am.  Dec.  7.  Veasey  v.  Brigman,  93  Ala.  548, 

414  and   note;   State  v.   Fisher,   230  9  So.  728,  13  L.R.A.  541. 

Mo.   325,  130   S.   W.   35,   Ann.   Cas.  8.  Sodini  v.  Sodini,  94  Alinn.  301, 

1912A  970.  102  N.  W.  861,  110  A.  S.  R.  371. 

Note:  42  L.R.A. (N.S.)  882.  9.  Note:  49  L.R.A.(N.S.)  946,  947. 

4.  Notes:    26    Am.    Dec.    416;    19  10.  Rape  v.  Heaton,  9  Wis.  328,  76 
L.R.A.  180.  Am.  Dec.  269. 
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not  find  either  of  them.^*    The  Texas  cases  are  particularly  strict  in 
their  construction  of  returns.^* 

66.  Manner  of  Service. — Since  the  law  does  not  permit  the  officer 
to  judge  of  the  legality  or  sufficiency  of  the  service,  a  return  that 
the  notice  was  served,  or  even  duly  served,  is  insufficient ;  the  manner 
of  service  must  be  shown.^*  If  he  has  been  prevented  from  comply- 
ing with  the  mandate  of  the  writ,  a  return  of  any  fact  showing  why 
he  has  thus  been  prevented  is  a  sufficient  return.^*  Where  other 
than  personal  service  is  made,  the  conditions  on  which  such  service 
is  permissible  must  be  shown  to  exist.**  Statutes  substituting  other 
than  a  personal  service  of  process  must  be  strictly  complied  with  to 
give  the  court  jurisdiction,  and  this  compliance  must  appear  affirma- 
tively in  the  return,**  as,  for  instance,  that  a  copy  of  the  writ  was 
left  at  the  defendant's  usual  place  of  abode,*  ^  with  some  person  of 
suitable  age  and  discretion,*®  or  posted  for  the  required  period  at  the 
courthouse  door.**  A  return  which  states  that  the  writ  was  left 
with  "the  defendant's  wife"  has  been  held  sufficient,  although  her 
name  is  not  stated.*® 

67.  Proof  of  Service  by  Publication. — Proof  of  service  by  publi- 
cation is  usually  made  by  the  affidavit  of  the  printer  or  his  foreman 
or  chief  clerk.*  This  affidavit  cannot  be  taken  by  the  plaintiff  in 
the  action.*  If  no  statute  forbids,  parol  evidence  may  also  be  received 
to  prove  publication.*  Some  courts  have  uniformly  held  that  statutes 
relating  to  constructive  service  will  be  strictly  construed,  and  that 
in  order  to  sustain  the  jurisdiction  of  a  court  based  on  such  service 
the  record  must  affirmatively  show  that  the  statute  has  been  complied 
with.*  No  presumption  will  be  indulged  to  support  the  jurisdiction 
of  the  court,*  and  the  fact  that  a  formal  recital  that  service  has  been 

11.  Blinn   v.    Chessman,   49   Minn.  20.  Hass  v.  Leverton,  128  la.   79, 
140,  51  N.  W.  666,  32  A.  S.  R.  536.  102  N.  W.  811,  6  Ann.  Cas.  974. 

12.  Note:  49  L.R.A.(N.S.)  947-949.  1.  Hahn  v.  Kelly,  34  Cal.  391,  94 

13.  Hodges  V.  Hodges,  6  la.  78,  71  Am.  Dec,  742;  Woodward  v.  Brown, 
Am.  Dec.  388  and  note.  119  Cal.  283,  51  Pac.  2,  542,  63  A. 

14.  Rowe  v.  Hardy,  97  Va.  674,  34  S.  R.  108. 

S.  E.  625,  75  A.  S.  R.  811.  2.  Empire  Real  Estate,  etc.,  Co.  v, 

15.  Settlemier  v.  Sullivan,  97  U.  8.  Beechley,  137  la.  7,  114  N.  W.  556. 
444,  24  U.  S.  (L.  ed.)  1110.  i26  A.  S.  R.  248. 

16.  Settlemier  v.  Sullivan,  97  U.  S.  3.  ciav  v.  BUby,  72  Ark.  101,  78 
444,  24  U.  S    (Led.)  1110;  Vaughn  g.  ^.  749^  ^  Ann.  Cas.  917. 

V.  Brown,  9  Ark.  20,  47  Am.  Dec.  730.       4   McGahen  v.  Carr,  6  la.  331,  71 

17.  Vaughn  V    Brown,  9  Ark    20,  Am.  Dec.  421  and  note;  Duval  v.  John- 

1^  ^V^7  ^^i^X/ill   "^^h^  «o°^  90  Neb.  503,  133  N.  W.   1125, 
45  N.  H.  37,  84  Am.  Dec.  Ill,    at  nis    ,         ^^^    inior»  na       j       j.      -cv^  i 
dwelling  house"  held  sufficient!  ^^  P^'  ^^^^B  26  ^^/^^^ote;  Fmk 

18.  Rape  v.  Heaton,  9  Wis.  328,  76  !'  ^^^^^^^,^' ^^^^^^^^ 

Am.  Dec.  269.  ^^y  ^  N.  W.  766,  17  A.  S.  R.  198. 

19.  Pioneer  Land   Co.   v.   Maddux,       5-  McGahen  v.  Carr,  6  la.  331,  71 
109  Cal.  633,  42  Pac.  295,  50  A.  S.   Am.  Dec.  421  and  note. 

R.  67. 
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had  on  the  defendants  is  in  the  decree  does  not  change  this  prin- 
ciple.* This  rule  has  been  criticised  in  other  decisions  which  hold 
that  jurisdiction  depends  on  the  fact  of  service,  and  not  on 
the  proof,'  that  a  defect  in  the  proof  of  service  by  publication  will 
not  defeat  the  jurisdiction  of  the  court  if  the  requisite  servicjjB  was  in 
fact  made,^  and  that  the  affidavit  or  other  proof  may  be  amended 
in  accordance  with  the  fact  at  any  time ;  •  provided  it  does  not  appear 
that  it  would  be  unjust  to  the  defendant,  or  injuriously  aflfect  the 
rights  of  third  persons.*®  If  the  decree  or  judgment  does  not  exclude 
the  conclusion,  the  presumption  is  that  sufficient  and  competent  evi- 
dence was  before  the  court  to  sustain  its  findings  as  to  the  publication 
of  notice,**  and  a  recital  in  the  judgment  that  proper  service  has 
been  had  is  prima  facie  evidence  of  that  fact.** 

68.  Presumptions  in  Aid  of  Return. — ^The  presumption  of  law  is, 
until  the  contrary  is  proved,  that  the  officer  has  performed  his  duty.** 
Where  the  record  is  silent  as  to  what  was  done,  it  will  be  presumed 
that  what  ought  to  have  been  done  was  not  only  done,  but  rightly 
done.**  But  when  the  record  states  what  was  done  it  will  not  be 
presumed  that  something  different  was  done.**  Thus  if  it  appears 
from  the  return  of  the  officer,  or  the  proof  of  service  contained  in 
the  record,  that  the  writ  was  served  at  a  particular  place,**  or  in  a 
particular  manner,*'  or  on  a  certain  person,**  it  will  not  be  presumed 

6.  Duval  V.  Johnson,  90  Neb.  503,  12.  Bickerdike  v.  Allen,  157  HI.  95, 
133  N.  W.  1125,  Ann.  Cas.  1913B  26  41  N.  E.  740,  29  L.R.A.  782. 

and  note.  13.  Rowe  v.  Hardy,  97  Va.  674,  34 

7.  Newman's  Estate,   75   Cal.   213,   S.  E.  625,  75  A.  S.  R.  81L 

16  Pac.  887,  7  A.  S.  R.  146;  Burr  v.  14.  Byera  v.  Fowler,  12  Ark.  218, 

Seymour,  43  Minn.  401,  45  N.  W.  715,  54  Am.  Dec.  271;  Curtis  v.  Herrick, 

19  A.  S.  R.  245;  White  v.  Hinton,  14  Cal.  117,  73  Am.  Dec.  632;  San 

3  Wyo.  753,  30  Pac.  953,  17  L.R.A.  Luis  Obispo  County  Bank  v.  Jack,  148 

66.    See  also  Woodward  y.  Brown,  119  Cal.  437,  83  Pac.  706,  113  A.  S.  R. 

Cal.  283,  51  Pac.  2,  542,  63  A.  S.  R.  285;  Hogue  v.  Corbit,  156  lU.  640, 

108,  where  an  affidavit  of  publication  41  N.  E.  219,  47  A.  S.  R.  232. 

is  held  sufficient  notwithstanding  some  16.  Pioneer  Land   Co.  v.   Maddux, 

ambiguity  in  the  phraseology.  109  Cal.  633,  42  Pac  295,  50  A.  S.  R. 

8.  White  V.  Hinton,  3  Wyo.  753,  30  67. 

Pac.  953,  17  L.R.A.  66.  16.  Galpin  v.  Page,  18  Wall.  350, 

9.  Newman's   Estate,   75   Cal.   213,   21  U.  S.   (L.  ed.)   959;  Settlemier  v. 

16  Pac.  887,  7  A.  S.  R.  146;  White  SulUvan,  97  U.  S.  444,  24  U.  S.  (L. 
V.  Hinton,  3  Wyo.  753,  30  Pac.  953,  ed.)  1110. 

17  L.R.A.  GQ.  17.  Godfrey  v.  Valentine,  39  Minn. 

10.  Burr  v.  Seymour,  43  Minn.  401,  336,  40  N.  W.  163,  12  A.  S.  R.  657 ; 
45  N.  W.  715,  19  A.  S.  R.'  245.  Lonkey  v.  Keyes  Silver  Min.  Co.,  21 

11.  Applegate  v.  Lexington,  etc.,  Nev.  312,  31  Pac.  57,  17  L.R.A.  351; 
Min.  Co.,  117  U.  S.  255,  6  S.  Ct.  742,  Teynor  v.  Heible,  74  Wash.  222,  133 
29  U.  S.  (L.  ed.)  892;  Clay  v.  Bilby,  Pac.  1,  46  L.R.A. (N.S.)    1033. 

72  Ark.  101,  78  S.  W.  749,  1  Ann.  18.  Galpin  v.  Page,  18  Wall.  350, 
Cas.  917;  Hardy  v.  Beaty,  84  Tex.  21  U.  S.  (L.  ed.)  959;  Settlemier  v. 
562,  19  S.  W.  778,  31  A.  S.  R.  80.    Sullivan,  97  U.  S.  444,  24  U.  8.  (L. 
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that  it  was  also  made  at  a  different  place,  or  in  a  different  manner, 
or  on  another  person.  If  a  statute  requires  a  return  of  service  of 
process  to  state  certain  jurisdictional  facts,  no  presumption  will  be 
indulged  in  favor  of  a  judgment  based  on  a  return  which  omits  such 
facts,  and  the  judgment  will  be  treated  as  void  when  attacked  coUatr 
erally.**  Nor  will  a  court  intend  facts  inconsistent  with  the  return 
of  a  writ,  in  order  to  divest  rights  acquired  under  it,  or  to  defeat 
a  judgment  of  a  court  of  competent  jurisdiction.*^  A  return  with- 
out date  is  presumed  to  have  been  made  while  the  sheriff  had  the 
right  to  make  it,  and  in  due  time.^  But  as  between  two  writs  on  the 
same  day,  one  of  which  shows  the  exact  time  of  day  when  the  service 
was  made,  the  second  only  the  day,  the  former  will  be  given  prece- 
dence to  the  latter,  as  no  intendment  can  be  made  that  the  latter 
was  served  before  the  hour  mentioned  in  the  first  return  of  service.* 
So  where  the  return  shows  a  personal  service  it  will  be  presumed  to 
have  been  made  in  the  proper  county.'  But  where,  in  an  action  in 
one  state  against  a  resident  of  another,  the  order  for  service  of  process 
directed  it  to  be  made  on  the  defendant  by  publication,  or  by  giving 
him  a  copy  personally,  or  by  leaving  it  at  his  last  or  usual  place  of 
abode,  and  the  return  of  the  officer  showed  a  personal  service  on  the 
defendant,  without  stating  where  it  was  made,  such  return  does  not 
warrant  the  inference  that  service  was  made  in  the  state  in  which 
the  action  was  pending.* 

69.  Evidence  to  Support  Return. — ^While  a  return  may  be  amended, 
in  a  proper  case,  to  show  service  in  compliance  with  the  statutory 
requirements,*  parol  evidence  is  not  admissible  for  that  purpose.* 
Moreover  since  the  recital  of  ser\uce  in  the  return  controls  the  recital 
of  service  in  the  judgment  when  the  only  evidence  of  service  is  that 

ed.)  1110;  Pioneer  Land  Co.  ▼.  Mad-  deputy  sheriff,  or  constable  is  a  citi- 

dux,   109  Cal.   633,  42  Pac.  295,  50  zen  of  the  United  States  and  of  law- 

A.  S.  R.  67;  Lonkey  v.  Keyes  Silver  ful  age.    Sherwin  v.  Sherwin,  33  Nev. 

Min.   Co.,  21  Nev.  312,  31  Pac.  57,  321,  111  Pac.  286,  122  Pac.  481,  Ann. 

17  L.R.A.  351.  Cas.  1914A  108. 

19.  Ilobbv  v.  Bunch,  83  Ga.  1,  10       1.  Rowe  v.  Hardy,  7  Va.  674,  34 
S.  E.  113,  20  A.  S.  R.  301;  Shenan-  S.  E.  625,  75  A.  S.  R.  811. 

doah  Val.  R.  Co.  v.  Ashby,  86  Va.  232,  2.  Fairfield  v.  Paine,  23  Me.  498, 

9  S.  E.  1003,  19  A.  S.  R.  898.  41  Am.  Dec.  357. 

Everything  which  the  officer  is  re-  3.  Knowles  v.  Logansport  Gras-Light, 

quired  to  do  in  making  such  services  etc.,  Co.,  19  Wall.  58,  22  U.  S.   (L. 

must  appear  affirmatively,  by  this  epe-  ed.)    70. 

cies   of  evidence.     There   can   be  no  4.  Rand  v.  Hanson,  154  Mass.  87, 

presumptions  short  of  necessary  in-  28  N.  E.  6,  26  A.  S.  R.  210, 12  L.R.A. 

ferences  which  can  supply  omissions,  574  and  note. 

Fairfield  v.  Paine,  23  Me.  498,  41  Am.  5.  See  infra,  par.  77. 

Dec.  357.  6.  King  v.  Bates,  80  Mich.  367,  45 

20.  Pursley  v.  Hayes,  22  la.  11,  92  N.  W.  147,  20  A.  S.  R.  518;  Sanford 
Am.  Dec.  350.  v.  Edwards,  19  Mont.  66,  47  Pac.  212, 

Presumptively,   however,   a   sheriff,   61  A.  S.  R.  482  and  note. 
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contained  in  the  return^  a  recital  in  the  judgment  showing  proper 
service  does  not  aid  a  return  showing  a  want  of  proper  service.^ 
But  where  the  return  has  been  lost,  parol  evidence  may  be  received, 
even  at  a  term  subsequent  to  that  at  which  judgment  was  entered, 
to  show  its  contents.® 

70.  Evidence  to  Impeach  Return;  Conclusiveness. — ^The  conclu- 
siveness of  a  return  and  what  remedy  one  injured  by  a  false  return 
may  have,  either  at  law  or  in  equity,  are  questions  on  which  there 
is  great  conflict  of  authority,  the  courts  of  different  states  having 
established  different  rules,  in  conformity  with  their  respective  ideas 
of  the  best  manner  of  subserving  public  policy  and  protecting  private 
rights.  In  England,  it  has  been  the  established  law  from  a  very 
early  day  that  the  return  is  conclusive*  as  between  the  parties,  and 
that  the  remedy  of  a  party  injured  by  a  false  return  is  by  an  action 
against  the  sheriff  on  his  official  bond,  in  which  case  alone  the  truth 
or  falsity  of  the  return  may  be  inquired  into.*  In  this  country  the 
weight  of  authority  seems  to  support  the  position  that,  as  to  facts 
which  it  is  the  duty  of  the  officer  to  state,  his  return  is  conclusive 
as  between  the  parties  and  privies  to  the  suit  and  others  whose  rights 
are  necessarily  dependent  on  it,*^  unless  its  falsity  is  disclosed  by 
some  other  portion  of  the  record  of  the  case.^*  The  privies  who  are 
concluded  are  those  whose  privity  would  enable  them  to  sue  the  officer 
for  a  false  return.^*  If  the  return  is  false  the  defendant's  remedy 
is  in  an  action  against  the  officer  for  a  false  return.^'  No  reUef  can  be 

7.  Stubbs  V.  McGUlis,  44  Colo.  138,  bourne  v.  Sumner,  16  N.  H.  129,  41 
96  Pac.  1005,  130  A.  S.R.  116,  18  Am.  Dec.  720;  Putnam  v.  Man,  3 
L.R.A.(N.S.)  405;  Lonkey  v.  Keyes  Wend.  (N.  Y.)  202,  20  Am.  Dec.  686; 
Silver  Min.  Co.,  21  Nev.  312,  31  Pac.  Phillips  v.  Elwell,  14  Ohio  St.  240, 
67,  17  L.R.A.  351.  84  Am.  Dec.  373;  Knowles  v.  Lord, 

8.  Gentry  v.  Hutchcraft,  7  T.  B.  4  Whart.  (Pa.)  500,  34  Am.  Dec.  525; 
Mon.    (Ky.)    241,  18  Am.  Dec.  172.  Mentz  v.  Hamman,  5  Whart.    (Pa.) 

Note:  Ann.  Cas.  1916D  252.  150,  34  Am.  Dec.  646;  Rowe  v.  Hardy, 

9.  Goddard  v.  Harbour,  56  Kan.  97  Va.  674,  34  S.  E.  625,  75  A.  S.  R. 
744,  44  Pac.  1055,  54  A.  S.  R.  608,  811. 

10.  Studebaker  v.  Johnson,  41  Kan.  Notes:  81  Am.  Dec.  676;  124  A.  S. 
326,  21  Pac.  271,  13  A.  S.  R.  287;   R.  758,  760. 

Goddard  v.  Harbour,  56  Kan.  744,  44  11.  Goddard  v.  Harbour,  56  Kan. 

Pac.   1055,  54   A.   S.   R.   608;   Doty  744,  44  Pac.  1055,  54  A.  S.  R.  608. 

V.  Deposit  Bldg.,  etc.,  Ass'n,  103  Ky.  12.  Phillips  v.  Elwell,  14  Ohio  St. 

710,  46  S.  W.  219,  47  S.  W.  433,  43  240,  84  Am.  Dec.  373. 

L.R. A.  551 ;  Stinson  v.  Snow,  10  Me.  13.  Walker  v.  Robbins,  14  How.  584, 

263,   25   Am.   Dec.    238;    Fairfield   v.  14   U.    S.    (L.   ed.)    552;    Stinson   v. 

Paine,  23  Me.  498,  41  Am.  Dec.  357;  Snow,  10  Me.  263,  25  Am.  Dec.  238; 

Stewart  v.  Duncan,  47  Minn.  285,  50  McDonald  v.   Leewright,  31  Mo.   29, 

N.  W.  227,  28  A.  S.  R.  367  and  note;  77  Am.  Dec.  631;  Stewart  v.  Stringer, 

McDonald  v.   Leewright,  31  Mo.   29,  41  Mo.  400,  97  Am.  Dec.  278 ;  Putnam 

77  Am.  Dec.  631;  Stewart  v.  Stringer,  v.  Man,  3  Wend.  (N.  Y.)  202,  20  Am. 

41  Mo.  400,  97  Am.  Dec.  278 ;  Chad-  Dec.  686 ;  Mentz  v.  Hamman,  5  Whart. 
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had  in  equity  ***  unless  the  return  was  procured  or  induced  by  the 
fraud  of  the  plaintiff.**  These  cases  proceed  on  the  theory  that  where 
the  plaintiff  in  law  is  not  in  fault,  redress  can  be  had  only  in  the 
court  of  law  where  the  record  was  made,  and  that  if  relief  cannot 
be  had  there,  the  party  injured  can  seek  his  remedy  against  the 
officer  only  in  an  action  for  damages  for  the  false  return.  In  other 
words,  he  has  an  adequate  remedy  at  law.**  But  it  is  well  settled 
that,  after  the  removal  of  a  cause  from  a  state  court  to  a  federal  court, 
the  moving  party  has  a  right  to  the  opinion  of  the  federal  court, 
not  only  on  the  question  of  the  merits  of  the  case,  but  as  to  the 
validity  of  the  service  of  process,  and  the  return  of  the  sheriff  of  the 
state  court  is  not  conclusive.*'  A  return  is  not  conclusive  as  to 
strangers  to  the  record,*®  nor  as  to  collateral  facts  or  matters  not 
necessary  to  be  returned,**  or  which  are  not  presumptively  within 
the  personal  knowledge  of  the  officer ;  *  such  facts,  for  instance,  as 
where  "the  usual  place  of  residence''  of  the  defendant  is  located,*  or 
whether  the  defendant  was  agent  for  a  corporation.*  As  to  the  officer 
himself  the  return  is  conclusive,  and  he  is  estopped  to  contradict  it.* 
When  offered  in  his  favor  the  return  is  only  prima  facie  evidence,* 
and  is  open  to  contradiction  even  by  a  party  to  the  process.*  The 
rule  above  stated  as  to  the  conclusiveness  of  the  return  is  not  univer- 
sal. A  more  liberal  rule  has  been  stated  in  some  of  the  cases  to  the 
effect  that  the  return  is  only  prima  facie  evidence  of  the  facts  therein 

(Pa.)  150,  34  Am.  Dec.  546;  McClung       18.  Stewart   v.    Duncan,   47  ,Minn. 

V.  McWhorter,  47  W.  Va.  150,  34  S.  E.  285,  50  N.  W.  227,  28  A.  S.  R.  367 

740,  81  A.  S.  R.  785.  and  note;  Chadbonme  v.  Sumner,  16 

14.  Walker  v.  Robbins,  14  Haw.  584,  N.  H.  129,  41  Am.  Dec.  720;  Phillips 
14  U.  S.  (L.  ed.)  552;  Gregory  v.  v.  Elwell,  14  Ohio  St.  240,  84  Am. 
Ford,  14  Cal.  138,  73  Am.  Dec.  639;  Dec.  373. 

Reiger  v.  Mullins,  210  Mo.  563,  109  19.  Chadbourne  v.    Sumner,   16  N. 

S.  W.  26,  124  A.  S.  R.  755  and  note.  H.  129,  41  Am.  Dec.  720. 

15.  Knox  County  v.  Harshman,  133  1.  Great  West  Min.  Co.  v.  Woodmas 
U.  S.  152,  10  S.  Ct.  257,  33  U.  S.  (L.  of  Alston  Min.  Co.,  12  Colo.  46,  20 
rd.)  586;  Tillman  v.  Davis,  28  Ga.  Pac.  771,  13  A.  S.  R.  204;  Mastin 
494,  73  Am.  Dec.  786;  Chubbuck  v.  v.  Gray,  19  Kan.  458,  27  Am.  Rep.  149. 
Cleveland,  37  Minn.  466,  35   N.   W.  Note:  124  A.  S.  R.  759,  766. 

362,  5  A.  S.  R.  864  and  note;  Preston  2.  Bond  v.  Wilson,  8  Kan.  228,  12 

V.  Kindrick,  94  Va.  760,  27  S.  E.  588,  Am.  Rep.  466,  holding  that  evidence 

64   A.    S.   R.   777;    McClung  v.   Me-  was  admissible  to  show  that  the  place 

Whorter,  47  W.  Va.  150,  34  S.  E.  740,  where  the  summons  was  left  was  not 

81  A.  S.  R.  785.  the  defendant's  residence. 

Note:  124  A.  S.  R.  764,  767.  3.  Mineral  Point  R.   Co.  v.  Keep, 

And  see  Judgments,  vol.  15,  p.  773.  22  111.  9,  74  Am.  Dec.  124. 

16.  Reio:er  v.  Mullins,  210  Mo.  563,  4.  Boone  County  v.  Lowry,  9  Mo. 
109  S.  W.  26,  124  A.  S.  R.  755  and  24,  43  Am.  Dec.  532. 

note.  5.  State  v.  Devitt,  107  Mo.  573,  17 

17.  Mechanical    Appliance     Co.    v.  S.  W.  900,  28  A.  S.  R.  440. 
Castleman,  215  U.  S.  437,  30  S.  Ct.  6.  Barrett  v.  Copeland,  18  Vt.  67, 
125,  54  U.  S.  (L.  ed.)  272.  44  Am.  Dec.  362. 
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stated;  and  may  be  impeached  by  extrinsic  evidence  in  a  direct  pro- 
ceeding.^ Of  course,  the  presumption  is  that  the  return  of  the  officer 
is  correct,  and  the  proof  of  its  falsity  should  be  clear  and  convincing.* 
Some  cases  hold  that  a  return  of  service  cannot  be  impeached  by  the 
unsupported  evidence  of  the  person  on  whom  service  appears  to  have 
been  made ;  but  this  doctrine  is  repudiated  in  others.* 

VI.  Dbfbcts,  Objections  and  Amendments 

Defects  <md  Objections  and  Waiver  Thereof 

71.  In  General. — ^Defects  in  process  or  in  the  service  thereof  may 
be  taken  advantage  of  by  a  motion  to  quash,*^  or  a  plea  in  abate- 
ment.** An  objection  of  this  kind  cannot  be  raised  by  demurrer.** 
If  a  motion  to  quash  a  writ  is  made  for  a  cause  which  might  be 
taken  advantage  of  by  a  plea  in  abatement  it  must  be  made  within 
the  time  limited  for  filing  pleas  in  abatement.*'  If  a  motion  to  quash 
is  based  on  a  ground  which  is  in  bar  of  the  action,  such  motion  is 
waiver  of  all  defects  in  the  summons  and  in  the  return  thereon.** 
A  defect  which  totally  invalidates  the  writ  or  the  service  thereof 
may  be  taken  advantage  of  at  any  time,  and  is  not  waived  by  delay.** 

7.  Perkins  v.  Perkins,  7  Conn.  658,  218 ;  Lane  v.  Bauserman,  103  Va.  146, 
18  Am.  Dec.  120;  Hutchins  v.  John-  48  S.  E.  857,  106  A.  S.  R.  872;  Fisher 
son,  12  Conn.  376,  30  Am.  Dec.  622;  v.  Crowley,  57  W.  Va.  312,  50  S.  E. 
Jones  V.  Columbus  Commercial  Bank,  422,  4  Ann.  Cas.  282. 

5  How.  (Miss.)  43,  35  Am.  Dec.  419;  11.  Baltimore  First  Nat.  Bank  v. 
Wilson  V.  Shipman,  34  Neb.  573,  52  Jaggers,  31  Md.  38,  100  Am.  Dec. 
N.  W.  576,  33  A.  S.  R.  660;  Goble  v.  53;  Nashville  Bank  v.  Henderson,  5 
Brenneman,  75  Neb.  309,  106  N.  W.  Yerg.  (Tenn.)  104,  26  Am.  Dec.  257; 
440,  121  A.  S.  R.  813;  Ray  v.  Harri-  Kelly  v.  Paris,  10  Vt.  261,  33  Am. 
son,  32  Okla.  17,  121  Pac.  633,  Ann.  Dec.  199 ;  Lane  v.  Bauserman,  103  Va. 
Cas.  1914A  413;  Johnson  v.  Gregory,  146,  48  S.  E.  857,  106  A.  S.  R.  872; 
4  Wash.  109,  29  Pac.  831,  31  A.  S.  R..  Snyder  v.  Philadelphia  Co.,  54  W. 
907.  Va.  149,  46  S.  E.  366,  102  A.  S.  R. 

Note :  124  A.  S.  R.  762,  763.  941,  1  Ann.  Cas.  225,  63  L.R. A.  896. 

8.  Oertel  v.  Pierce,  116  Minn.  266,  12.  Nashville  Bank  v.  Henderson, 
133  N.  W.  797,  Ann.  Cas.  1913 A  854;  5  Yerg.  (Tenn.)  104,  26  Am.  Dec. 
Wilson  V.  Shipman,  34  Neb.  573,  52  257;  Snyder  v.  Philadelphia  Co.,  54 
N.  W.  576,  33  A.  S.  R.  660;  Ray  v.  W.  Va.  149,  46  S.  E.  366,  102  A. 
Harrison,  32  Okla.  17,  121  Pac.  633,  S.  R.  941,  1  Ann.  Cas.  225,  63  L.R.A. 
Ann.  Cas.  1914 A  413;  Huntington  v.  896. 

Cronter,   33   Ore.   408,  54  Pac.   208,  13.  Parsons  v.  Swett,  32  N.  H.  87, 

72  A.  S.  R.  726;  Johnson  v.  Gregory,  64  Am.  Dec.  352.    As  to  the  time  for 

4  Wash.  109,  29  Pac.  831,  31  A.  S.  pleading  in  abatement,  see  Abatement 

R.  907.  AND  Revival,  vol.  1,  pp.  56-57. 

9.  Note :  124  A.  S.  R.  771,  772.  14.  Lane    v.    Bauserman,    103    Va. 

10.  Atchison,  etc.,  R.  Co.  v.  Lambert,  146,  48  S.  E.  857,  106  A.  S.  R.  872. 
31  Okla.  300,  121  Pac.  654,  Ann.  Cas.  15.  Beall  v.  Blake,  13  Ga.  217,  58 
1913B  329;  Frosch  v.  Schlumpf,  2  Am.  Dec.  513;  Frosch  v.  Scblumpf, 
Tex.  422,  47  Am.  Dec.  655;  Steele  v.  2  Tex.  422,  47  Am.  Dec.  655;  Kelly 
Boyd,  6  Leigh  (Va.)  547,  29  Am.  Dec.  v.   Paris,   10   Vt.   261,   33   Am.    Deo. 
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Formal  defects  and  irregularities,  on  the  other  hand,  must  be  taken 
advantage  of  at  the  first  opportunity,  and  before  any  further  step 
in  the  cause  is  taken;  otherwise  they  will  be  held  to  have  been 
waived.^*  Thus  it  is  a  well  established  rule  that  the  defendant 
waives  any  such  objection  by  appearing  and  pleading  to  the  merits," 
by  taking  or  consenting  to  a  continuance,^*  or  by  taking  or  joining 
in  an  appeal.**  But  such  objections  are  not  waived  by  a  special 
appearance  to  move  for  the  dismissal  of  the  action  on  that  ground,-^ 
nor  generally  by  answering  over  and  going  to  trial  on  the  merits 
after  such  motion  has  been  overruled,*  nor  by  filing  a  petition  for 
removal  of  the  cause  to  a  federal  court.' 

72.  Misnomer. — All  the  cases  agree  that  one  summoned  by  a 
name  not  his  own  and  who  appears  and  does  not  plead  misnomer 
waives  it,  and  is  bound  by  the  judgment  in  the  wrong  name.'  But 
there  is  some  conflict  in  the  decisions  as  to  whether  the  same  result 
will  follow  if  he  does  not  appear,  and  the  judgment  is  obtained  by 

199;  Ross  v.  Fuller,  12  Vt.  265,  36  Gas.  1913C  427;  Snyder  v.  Philadel- 

Am.  Dec.  o42.  phia  Co.,  54  W.  Va.  149,  46  S.   E. 

16.  Martin  v.  Gray,  142  U.  S.  236,  366,  102  A.  S.  R.  941,  1  Ann.  Cas. 
12  S.  Ct.  186,  35  U.  S.  (L.  ed.)  997;  225,  63  L.R.A.  896;  Fisher  v.  Crow- 
Dew  V.  Cunningham,  28  Ala.  466,  65  ley,  57  W.  Va.  312,  50  S.  E.  422, 
Am.  Dec.  362;  Beall  v.  Blake,  13  Ga.  4  Ann.  Ca&  282.  And  see  Appear- 
217,  58  Am.  Dec.  513 ;  State  v.  Police  ancbs,  vol.  2,  p.  336. 

Jury,   120   La.   163,   45   So.  47,   124  18.  Lane  v.    Bauserman,    103   Va. 

A.  S.  R.  430,  14  L.R.A.(N.S.)   794;  146,  48  S.  E.  857,  106  A.  S.  R.  872; 

Parsons  v.   Swett,  32  N.   H.   87,  64  Snyder  v.  Philadelphia  Co.,  54  W.  Va. 

Am.   Dec.   352;   North  Pacific   Cycle  149,  46  S.  E.  366,  102  A.  S.  R.  941, 

Co.  V.  Thomas,  26  Ore.  381,  38  Pac.  1  Ann.  Cas.  225,  63  L.R.A.  896. 

307,  46  A.  S.  R.  636;  Upson  v.  Horn,  19.  Harmison  v.  Lewistown,  153  Dl. 

3  Strob.  L.  (S.  C.)  108,  49  Am.  Dee.  313,  38  N.  E.  628,  46  A.  S.  R.  893; 

633;   Snyder  v.  Philadelphia  Co.,  54  Rohrbough  v.  United  States  Exp.  Co., 

W.  Va.  149,  46  S.  E.  366,  102  A.  S.  50   W.   Va.    148,   40   S.   E.   398,    88 

R.  941,  1  Ann.  Cas.  225,  63  L.R.A.  A.  S.  R.  849. 

896.  20.  Harkness  v.  Hyde,  98  U.  S.  476, 

17.  Chaffee  v.  Hayward,  20  How.  25  U.  S.  (L.  ed.)  237.  See  Appear- 
208,  15  U.  S.  (L.  ed.)  804;  Fitzgerald,  ancbs,  vol.  2,  p.  339. 

etc.,  Constr.  Co.  v.  Fitzgerald,  137  U.  1.  Harkness  v.  Hyde,  98  U.  S.  476, 

S.  98,  11  S.  Ct.  36,  34  U.  S.  (L.  ed.)  25  U.  S.  (L.  ed.)  237;  Jones  v.  Jones, 

608;  Mineral  Point  R.  Co.  v.  Keep,  108  N.  Y.  415,  15  N.  E.  707,  2  A.  S. 

22  111.  9,  74  Am.  Dec.  124;  Cofrode  R.  447;  Fisher  v.  Crowley,  57  W.  Va. 

V.    Circuit   Judge,   79   Mich.   332,   44  312,  50  S.  E.  422,  4  Ann.  Cas.  282, 

N.  W.  623,  7  L.R.A.  511;  Pixley  v.  See  Appearances,  vol.  2,  pp.  339-340. 

Winchell,    7    Cow.    (N.    Y.)    366,   17  2.  Goldey  v.  Morning  News,  156  U. 

Am.  Dec.  525;  Cartwright  v.  Chabert,  S.  518,  15  S.  Ct.  559,  39  U.  S.   (L. 

3  Tex.  261,  49  Am.  Dec.  742;  Lane  v.  ed.)     517.      And    see    Removal    of 

Bauserman,   103   Va.   146,   48   S.    E.  Causes. 

857,  106  A.  S.  R.  872;  Olson  Land  3.  Baltimore    First    Nat.    Bank    v. 

Co.  V.  Alki  Park  Co.,  63  Wash.  521,  Jaggers,   31   Md.   38,   100   Am.   Dec. 

115  Pac.  1083,  Ann.  Cas.  1912D  365;  53;  Alabama,  etc.,  R.  Co.  v.  Bolding, 

Steenstnip   v.    Toledo   Foundn-,   etc.,  69  Miss.  255,  13  So.  844,  30  A.  S.  R. 

Co.,  66  Wash.  101,  119  Pac.  16,  Ann.  541. 
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default.  In  some  jurisdictions  it  has  been  held  that  a  judgment 
rendered  under  such  circumstances  is  void.*  The  weight  of  author- 
ity, however,  is  that  this  makes  no  difference,  and  if  the  writ  is 
served  on  the  party  intended  to  be  sued,  and  he  fails  to  appear  and 
plead  in  abatement,  and  suffers  judgment  to  be  obtained  by  default, 
he  is  concluded,  and  in  all  future  litigation  may  be  connected  with 
the  suit  or  judgment  by  proper  averments.*  So  long  as  the  defend- 
ant can  be  identified  as  the  one  against  whom  the  judgment  was 
rendered,  he  is  as  much  bound  by  the  judgment,  and  those  claiming 
under  the  judgment  are  as  much  entitled  to  its  benefits,  to  all  intents 
and  purposes,  as  if  the  defendant  had  been  sued  by  his  right  name.* 
This  rule  applies  to  corporations  as  well  as  to  natural  persons.' 

73.  Defects  in  Copy  Delivered  to  Defendant. — Modern  statutes  reg- 
ulating the  service  of  process  generally  require  the  delivery  to  the 
defendant  of  a  copy  of  the  writ  or  summons;  and  questions  have 
been  repeatedly  presented  to  the  courts  for  determination  regarding 
the  effect  of  particular  defects  and  omissions  in  the  copy  delivered. 
The  rule  is  often  laid  down  that  a  defect  will  be  disregarded  where 
the  party  served  has  not  been  misled,  but  in  its  application  this 
rule  has  resulted  in  many  decisions  which  are  not  susceptible  of 
a  satisfactory  logical  classification  due,  of  course,  in  a  greater  or  less 
measure  to  the  variety  of  statutes  and  rules  in  the  various  jurisdic- 
tions. Obviously,  the  copy  need  show  only  material  parts  of  the 
writ  and  numerous  omissions  and  defects  may  be  disposed  of  on 
the  ground  either  that  they  would  be  harmless  if  occurring  in  the 
writ  itself,  e.  g.,  mistakes  in  copying  the  teste  or  date,  unless  tRe 
mistake  or  omission  in  the  date  alters  the  return  day  or  makes  it 
indefinite,^  or  else  that  they  relate  to  something  like  a  seal  which  is 
only  to  evidence  the  validity  of  the  writ  and  is  not  a  part  of  it  or 
the  indorsement  on  a  writ  of  a  bond  that  the  indorser  will  be  respon- 
sible to  the  defendant  for  costs  in  certain  contingencies,  which  like- 
wise is  no  part  of  the  writ.*  In  regard  to  the  omission  of  the  signa- 
ture of  the  clerk  or  judge  from  the  copy  delivered,  or,  in  chancery, 

4.  Note :  Ann.  Cas.  1912A  460.  Weil,  167  N.  Y.  421,  60  N.  E.  738, 

5.  Welsh    V.    Kirkpatrick,    30    Cal.   53  L.R.A.  562. 

202,  89  Am.  Dec.  85 ;  Proctor  v.  Wells  Note :  19  A.  S.  R.  772. 

Bros.  Co.,  262  111.  77,  104  N.  E.  186,  6.  Parry  v.  Woodson,  33  Mo.  347, 

Ann.  Cas.  1915B  273;  Vogel  v.  Brown  84  Am.  Dec.  51. 

Tp.,  112  Ind.  299,  14  N.  E.  77,  2  A.  7.  Vogel   v.    Brown    Tp.,   112   Ind. 

S.  R.  187;  Dixon  v.  Milton,  137  Ky.  299,  14  N.   E.  77,  2  A.   S.  R.   187; 

689,  126  S.  W.  358,  Ann.  Cas.  1912A  Alabama,  etc.,  R.  Co.  v.  Bolding,  69 

457   and  note;    Baltimore  First  Nat.  Miss.   255,  13  So.   844,  30  A.   S.  R. 

Bank  v.  Jaggers,  31  Md.  38,  100  Am.  541.    ' 

Dec.  53;  Alabama,  etc.,  R.  Co.  v.  Bold-  8.  Lyon    v.    Baldwin,    (Mich.)    160 

ing,  69  Miss.  255,  13  So.  844,  30  A.  N.  W.  428,  L.R.A.1917C  148  and  note. 

S.  R.  541;  Parry  v.  Woodson,  33  Mo.  See  also  snpra,  par.  6. 

347,  84  Am.  Dec.  51;   Stuy^^esant  v.  9.  Note:  L.R.A.1917C  154,  158. 
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of  the  signature  of  the  complainant  or  his  solicitor  or  of  the  officer 
serving  the  writ  as  required  by  the  rules  of  court,  it  is  patent  the 
defendant  could  be  in  no  wise  misled;  while,  on  the  other  hand,  it 
would  seem  to  be  equally  clear  that  the  copy  delivered  must  dis- 
tinctly inform  the  party  served  of  the  court  or  place  at  which  he  is 
lo  appear.  It  is  also  a  general  rule  that  defects  in  the  copy  delivered 
in  the  name  of  a  party  are  not  considered  material  where  the  party 
served  is  not  misled,  but  the  question  when  he  will  be  regarded  to 
have  been  misled  must  of  necessity  depend  on  the  facts  and  circum- 
stances of  each  particular  case.*®  The  greatest  lack  of  harmony  is 
found  among  decisions  passing  on  the  efiFect  of  defects  in  the  copy 
respecting  the  return  day.  In  regard  to  the  situation  where  the  copy 
states  an  earlier  return  day  than  that  fixed  by  the  original  writ,  a 
decision  which  commends  itself  for  its  reasoning  and  sense  held  that 
a  default  justice's  judgment  would  not  be  reversed  where  the  copy 
served  was  returnable  at  10  a.  m.  and  the  correct  time  was  2  p.  m., 
since,  if  the  defendant  had  appeared,  he  would  have  been  properly 
instructed  as  to  the  correct  hour.**  Likewise,  where  no  return  day 
is  stated  in  the  copy,  the  defendant  is  put  on  inquiry  to  examine  the 
original  writ  and  can  hardly  be  presumed  to  have  been  misled ;  but 
there  is  authority  holding  such  a  defect  fatal.  Also  where  there  is 
an  apparent  clerical  error  in  the  copy  delivered,  in  stating  the  return 
day,  but  the  correct  day  clearly  appears,  the  service  is  good.  But 
where  the  return  day  appearing  in  the  copy  is  subsequent  to  the  cor- 
rect date  and  is  not  unreasonably  remote  or  repugnant  to  anything 
appearing  on  the  face  of  the  copy  the  defect  is  almost  certain  to  be 
misleading,  and  is  held  to  vitiate  the  service.  Where,  however,  the 
return  day  is  so  remote  as  to  be  absurd,  the  defendant  may  be  held 
for  that  reason  to  be  put  on  notice  of  the  existence  of  a  mistake 
and  there  is  authority  for  holding  such  service  good.** 

Amendment  of  Process 

74.  Power  to  Amend. — ^All  voidable  process  mdy  be  made  perfect 
by  amendment,  but  void  process  is  not  amendable.*'  Conversely 
process  which  is  amendable  is  not  void,  but  will  support  a  judgment.** 
Courts  have  inherent  and  comprehensive  power  over  their  process, 
and,  subject  to  the  rule  that  there  must  be  something  by  which  to 

10.  Lyon  v.  Baldwin,    (Mich.)    160  20  Mont.  555,  52  Pac.  558,  63  A.- S.  R. 
N.  W.  428,  L.R A.1917C  148  and  note.  645   and  note ;   Miller  v.   Zeigler,  44 

11.  Titus  V.  Whitney,  16  N.  J.  L.  W.  Va.  484,  29  S.  E.  981,  67  A.  S.  R. 
85,  31  Am.  Dec.  228.  777  and  note. 

Note:  L.R.A.1917C  156.  14.  Ex  parte  Howard-Harrison  Iron 

12.  Note :  L.R.A.1917C  156.  Co.,  119  Ala.  484,  24  So.  516,  72  A. 

13.  Durham  v.  Heaton,  28  ID.  264,   S.  R.  928. 
81  Am.  Dec.  275;  Sharman  v.  Huot, 
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amend,  nearly  all  formal  defects  and  clerical  erroia  may  be 
amended/*  even  after  a  plea  in  abatement  or  motion  to  quash.** 
But  process  cannot  be  amended  in  any  substantial  particular, 
unless  the  statutes  of  amendment  authorize  it.*'  On  motion  to 
amend  a  writ,  it  must  be  shown,  either  on  the  facts  or  face  of 
the  writ  and  return,  that  the  amended  form  would  be  proper.** 
The  courts  will  not  permit  an  amendment  which  is  purely  technical, 
and  which  would  tend  to  overthrow  substantial  justice.** 

75.  Amendable  Defects  Generally. — ^It  has  been  held  that  process 
is  void  and  cannot  be  amended  if  it  is  issued  without  the  signature 
of  the  clerk,*®  or  the  seal  of  the  court.*  Other  decisions,  however, 
hold  that  such  a  defect  renders  the  process  merely  voidable,  and  that 
the  defect  may  be  cured  by  allowing  the  clerk  to  add  his  signature,* 
or  to  affix  a  seal.'  Similarly  the  failure  of  the  clerk,  in  his  attesta- 
tion of  the  writ,  to  refer  to  the  seal  of  the  court  affixed  thereto  ma;^ 
be  cured  by  amendment.^  The  omission  to  insert  the  proper  direc- 
tion in  the  writ  is  not  fatal,  if  it  is  served  by  the  proper  officer. 
The  writ  may  be  amended  on  motion,  and  the  objection  will  thus 
be  obviated  *  There  is  considerable  conflict  as  to  whether  a  writ, 
the  service  of  which  confers  jurisdiction,  when  made  returnable  at 
a  time  not  authorized  by  law,  is  amendable.  In  some  jurisdictions, 
particularly  in  the  earlier  decisions,  it  is  held  that  such  a  writ  is 
void,  and  therefore  not  amendable,*  but  the  better  rule  is  that  it  is 
merely  voidable,  and  therefore  subject  to  amendment.'  In  some 
jurisdictions  a  distinction  is  drawn  between  writs  made  returnable 

15.  Ridenbaugrh  v.  Sandlin,  14  Idaho  2.  Miller  v.  Zeigler,  44  W.  Va.  484, 
472,  94  Pac.  827,  125  A.  S.  R.  175  29  S.  E.  981,  67  A.  S.  R.  777. 

and   note;    Crafts  v.    Sikes,   4   Gray  S.  Jump  y.  McClurg,  35  Mo.  193, 

(Mass.)   194,  64  Am.  Dec.  62;  Cart-  86   Am.   Dec.   146;   Passumpsic   Sav. 

Wright  V.  Chabert,  3  Tex.  261,  49  Am.  Bank   v.   Maulick,   60   Neb.    469,   83 

Dec.  742;  Miller  v.  Zeigler,  44  W.  Va.  N.  W.  672.  83  A.  S.  R.  539;   Cart- 

484,  29  S.  E.  981,  67  A.  S.  R.  777.  wright  v.  Chabert,  3  Tex.  261,  49  Am. 

16.  Parsons  v.  Swett,  32  N.  H.  87,  Dec.   742. 

64  Am.  Dec.  352.  Note :  20  L.R.A.  428,  429. 

17.  Fisher  v.  Crowley,  57  W.  Va.  4.  Hallett  v.  Chicago,  etc.,  R.  Co., 
312,  50  S.  E.  422,  4  Ann.  Cas.  282.  22  la.  259,  92  Am.  Dec.  393. 

18.  Parker  v.  Barker,  43  N.  H.  35,  6.  Parker  v.  Barker,  43  N.  H.  35, 
80  Am.  Dec.  130.  80  Am.  Dec.  130. 

19.  Johnson  v.  Provincial  Ins.  Co.,  6.  Fisher  v.  Crowley,  67  W.  Va, 
12  Mich.  216,  86  Am.  Dec.  49.  312,  50  S.  E.  422,  4  Ann.  Cas.  282. 

20.  Sharman  v.  Hnot,  20  Mont.  655,  Note :  Ann.  Cas.  1913A  558. 

52  Pac.  558,  63  A.  S.  R.  645;  Fisher  7.  Richmond,  etc.,  R.  Co.  v.  Benson. 
V.  Crowley,  57  W.  Va.  312,  50  S.  E.  86  Ga.  203,  12  S.  E.  367,  22  A.  S.  R. 
422,  4  Ann.  Cas.  282.  446;  Lockway  v.  Modem  Woodmen  of 

1.  Foss  V.  Isett,  4  G.  Greene  (la.)  America,  116  Minn.  115,  133  N.  W. 
76,  61  Am.  Dec.  117  and  note;  Choate  398,  Ann.  Cas.  1913A  555  and  note; 
V.  Spencer,  13  Mont.  127,  32  Pac.  651,  Simmons  v.  Norfolk,  etc.,  Steamboat 
40  A.  S.  R.  425,  20  L.R.A.  424  and  Co.,  113  N.  G.  147,  18  S.  E.  117,  37 
note.  A.  S.  R.  614,  22  L.R.A.  677. 
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after  an  intervening  term,  or  at  no  definite  term,  and  writs  in  whidi 
the  return  day  is  defectively  stated.  In  the  former  case  the  writ 
is  void  and  not  subject  to  amendment;  in  the  latter  case  the  writ  is 
voidable  only,  and  the  defect  may  be  cured  by  amendment.® 

76,  Names  of  Parties. — ^Amendments  may  be  allowed  to  correct  a 
mistake  in  the  name  of  a  party  plaintiff,*  or  defendant*®  Even  the 
omission  of  the  name  of  a  party  defendant  may  be  cured  by  amend- 
ment where  such  omission  is  plainly  a  clerical  error.**  The  statutes 
of  some  states  expressly  provide  that  the  court  in  furtherance  of  jus- 
tice may  amend  any  process  or  pleading  by  adding  or  striking  out 
the  name  of  a  person  as  a  party  or  by  correcting  a  mistake  in  the 
name  of  a  party.*'  Where  a  defendant  is  sued  in  a  representative 
capacity,  an  amendment  may  be  allowed  charging  him  in  his  individ- 
ual capacity,  and  such  amendment  will  not  have  the  effect  of  intro- 
ducing a  new  defendant  or  changing  the  cause  of  action.**  Con- 
versely a  writ  against  a  defendant  personally  may  be  amended  so 
as  to  charge  him  in  a  representative  capacity.**  So  generally,  in 
furtherance  of  justice,  courts  will  permit  the  plaintiff  to  amend  his 
process  so  as  to  charge  the  defendant  as  a  partnership  instead  of  cor- 
poration, when  the  latter  designation  is  erroneously  given  in  the  first 
instance,  and  where  there  is  no  corporation  of  that  name.  The  error 
in  such  case  is  not  that  the  wrong  party  is  sued,  but  that  he  is  mis- 
described,  the  firm  name  being  equally  suited  either  to  a  corporation 
or  to  a  partnership.  There  is  no  change  of  party,  but  the  same  indi- 
viduals are  still  before  the  court.***  But  in  some  courts  such  a  mis- 
description is  interpreted  not  as  bringing  the  right  defendant  into 
court  under  a  wrong  name,  but  as  suing  the  wrong  party,  and  in 
those  jurisdictions  an  amendment  to  correct  the  defect  is  deemed  as 
bringing  in  new  parties,  and  is  therefore  not  allowed.**  Constructive 
service  of  process  in  a  suit  by  a  partnership,  defective  because  running 
in  the  firm  name,  may  be  amended  before  judgment  by  inserting  in 
the  place  of  the  firm  name  the  names  of  the  partners  as  the  plaintiffs 

8.  Kelly  v.  Oilman,  29  N.  H.  385,  ant);  Boyd  v.  United  States  Mortg., 
61  Am.  Dec.  648.  etc.,  Co.,  187  N.  Y.  262,  79  N.  E.  999, 

9.  Wight  V.  Hale,  2  Gush.  (Mass.)  116  A.  S.  R.  599,  10  Ann.  Cas.  146, 
486,  48  Am.  Dec.  677.  9  L.R.A.(N.S.)   399. 

10.  Ex  parte  Howard-Harrison  Iron  13.  Boyd  v.  United  States  Mortg., 
Co.,  119  Ala.  484,  24  So.  616,  72  etc.,  Co.,  187  N.  Y.  262,  79  N.  E.  999, 
A.  S.  R.  928  and  note;  Crafts  v.  Sikes,  116  A.  S.  R.  599,  10  Ann.  Cas.  146 
4  Grav  (Mass.)  194,  64  Am.  Dec.  62.  and  note,  9  L.R.A.(N.S.)   399. 

11.  Burgett   V.   Williford,   56   Ark.       14.  Note:  10  Ann.  Cas.  151. 

187,  19  S.  W.  750,  35  A.  S.  R.  96.       15.  Gk)ldstein  v.  Peter  Fox  Sons  Co., 

12.  Haas  v.  New  York  Mut.  L.  Ins.  22  N.  D.  636,  135  N.  W.  180,  40 
Co.,  90  Neb.  808,  134  N.  W.  937,  Ann.   L.R.A.(N.S.)  566  and  note. 

Cas.  1913B  919  (omission  of  *'the"  in       16.  Note:  40  L.R.A.(N.S.)  667. 
the   name   of   a   corporation    defend- 
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in  the  action.^'    But  process  against  a  partnership  in  the  firm  namo 
cannot  be  amended  without  notice.*® 

Amendment  of  Return 

77.  Power  to  Amend. — ^As  the  return  of  an  officer  is  merely  his 
answer  touching  what  he  is  commanded  to  do  by  the  writ,  and  as 
this  answer  is  evidence,  and  generally  the  only  admissible  evidence, 
of  the  officer's  proceedings,  unless  it  is  directly  impeached,  it  ought 
to  be  true  as  well  as  certain,  and  if  not  true,  the  officer  ought  to  bo 
permitted  on  proper  application  to  make  it  conform  to  the  facts. 
Hence  it  is  laid  down  that  the  return  may,  in  general,  be  amended 
so  far  as  necessary  to  make  the  record  properly  exhibit  the  facts.*® 
As  long  as  the  return  continues  within  the  officer's  control,  he  ha.s 
full  power  to  amend  it  as  he  thinks  proper,*^  if  there  are  no  inter- 
vening rights  which  will  be  affected ;  *  but  after  the  return  is  filed 
it  cannot  be  amended  without  leave  of  court,*^  and,  according  to  some 
decisions,  notice  to  the  adverse  party.*  In  a  number  of  cases,  how- 
ever, it  is  held  that  the  amendment  of  a  return  is  a  matter  resting 
between  the  officer  and  the  court,  with  which  adverse  parties  have 
no  concern,  and  that,  therefore,  no  notice  of  the  proceeding  need 
be  given,*  unless  required  by  statute.*  Amendments  of  this  descrip- 
tion are  not  granted  as  a  matter  of  right.  The  court  is  bound  in 
every  case  to  exercise  a  sound  discretion,  and  to  allow  or  disallow  an 
amendment  as  may  best  tend  to  the  furtherance  of  justice.*     The 

17.  Frisk  v.  Reigelman,  75  Wis.  497,  40  A.  S.  R.  719  and  note;  Barnard  v. 

43  N.  W.   1117,  44  N.  W.   766,  17   Stevens,   2  Aik.    (Vt.)    429,   16  Am. 
A.  S.  R.  198.  Dec.  733. 

18.  Note:  29  L.R.A.(N.S.)  288.  3.  Jeffries  v.  Rudloff,  73  la.  60,  34 

19.  Camp.  v.  Ocala  First  Nat.  Bank,  N.  W.  756,  5  A.  S.  R.  654. 

44  Fla!  497,  33  So.  241,  103  A.  S.  R.       Note:  13  Am.  Dec.  174,  175. 

173 ;  Call  v.  Rocky  Mountain  Bell  Tele-  4.  Woodward   v.    Brown,   119    Cal. 

phone   Co.,   16   Idaho   551,   102   Pac.  283,  51  Pac.  2,  542,  63  A.  S.  R.  108; 

146,   133   A.    S.    R.   135;    Jeffries   v.  Kahn  v.  Mercantile  Town  Mut.  Ins. 

Rudloff^   73   la.    60,   34   N.   W.   756,  Co.,  228  Mo.  585,  128  S.  W.  995,  137 

5  A.  S.  R.  654;  Boyd  v.  Chesapeake,  A.  S.  R.  665  and  note, 

etc.,  Canal  Co.,  17  Md.  195,  79  Am.  Note:  13  Am.  Dec.  174. 

Dec.  646 ;  Kahn  v.  Mercantile  Town  5.  Cunningham  v.  Spokane  Hydrau- 

Mut.  Ins.  Co.,  228  Mo.  585,  128  S.  W.  lie  Min.  Co.,  20  Wash.  450,  55  Pac. 

995,    137   A.    S.    R.    6b5    and    note;  756,  72  A.  S.  R.  113. 

Dewar  v.  Spence,  2  Whart.  (Pa.)  211,  6.  Stubbs  v.  McGillis,  44  Colo.  138, 

30  Am.  Dec.  241.  96  Pac.  1005,  130  A.  S.  R.  116,  18 

Note:  13  Am.  Dec.  173.  L.R.A.(N.S.)   405;  Freeman  v.  Paul, 

20.  Note:  13  Am.  Dec.  173.  3   Greenl.    (Me.)    260,   14   Am.    Dec. 

1.  Allison  V.  Thomas,  72  Cal.  662,  237;  Kahn  v.  Mercantile  Town  Mut. 
14  Pac.  309,  1  A.  S.  R.  89.  Ins.  Co.,  228  Mo.  585,  128  S.  W.  995, 

2.  Knapp  v.  Wallace,  50  Ore.  348,  137  A.  S.  R.  665  and  note. 
92  Pac.  1054,  120  A.  S.  R.  742;  Deaclo  Note:  13  Am.  Dec.  175. 
V  Deaclc,  160  Pa.  St.  206,  28  Atl.  839, 
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better  and  the  prevailing  opinion  is  that  the  power  to  allow  an 
amendment  of  a  return  rests  only  in  the  original  tribimal  where 
the  record  is^^  although  it  has  been  held  that  an  appellate  court 
also  has  the  power  *  Thus  in  a  suit  to  set  aside  a  judgment  founded 
on  a  false  return,  the  court  has  no  right  to  allow  the  sheriflf  to  amend 
his  return  in  the  original  case.*  Likewise  the  amendment  must  be 
made  by  the  officer  who  served  the  process,  or,  at  least,  in  accordance 
with  memoranda  made  by  him.  A  sheriff  cannot,  after  the  termina- 
tion of  his  office,  amend  a  return  of  service  which  his  deputy  made.** 
An  officer  cannot  be  compelled  to  amend  as  to  matters  of  fact  a 
return  made  by  him  which  is  regular  on  its  face.**  But  in  a  number 
of  cases  it  has  been  held  that  if  the  return  is  informal  and  defective 
the  court  has  power  to  compel  a  sheriff  to  make  a  complete  and  per- 
fect return.  The  reason  for  the  proposition  stated  seems  to  be  that, 
as  he  i§  responsible  for  a  false  return,  em  officer  must  be  at  liberty 
to  make  his  own  return  subject  to  that  responsibility.** 

78.  Time  for  Application. — ^There  is  no  specific  limitation  of  time 
within  which  an  amendment  to  a  sheriff's  return  of  service  of  a 
writ  of  summons  must  be  made.  In  the  exercise  of  the  discretion 
reposed  in  the  courts,  it  is  obvious  they  must  be  governed  by  the 
circumstances  of  each  particular  case.**  The  right  may  be  exer- 
cised as  well  after  judgment  as  before.**  In  some  cases  it  has  been 
exercised,  even  though  a  suit  or  motion  founded  on  the  original 
return  was  pending  at  the  time,**  or  proceedings  had  been  com- 
menced against  the  officer  for  a  false  return ;  *•  but  the  contrary 
has  also  been  held.*'    By  the  weight  of  authority  it  makes  no  differ- 

7.  Note :  13  Am.  Dec.  176.  v.  Mercantile  Town  Mut.  Ins.  Co.,  228 

8.  Frisk  V.  Reigelman,  75  Wis.  499,  Mo.  585,  128  S.  W.  995,  137  A.  S.  R. 
43  N.  W.  1117,  44  N.  W.  766,  17  A.  665  and  note. 

S.  R.  198.  Note:  13  Am.  Dec.  176. 

Note:  13  Am.  Dec.  176.  14.  Hefflin    v.    McMinn,    2  *Stew. 

9.  Smoot  V.  Judd,  161  Mo.  673,  61  (Ala.)  492,  20  Am.  Dec.  58;  Allison 
S.  W.  854,  84  A.  S.  R.  738,  overruled  v.  Thomas,  72  Cal.  562,  14  Pac.  309, 
on  another  point  on  later  appeal,  184  1  A.  S.  R.  89;  Jeffries  v.  Rudloff,  73 
Mo.  508,  83  S.  W.  481.  la.  60,  34  N.  W.  756,  5  A.  S.  R.  654; 

10.  Knapp  V.  Wallace,  60  Ore.  348,  Shenandoah  Val.  R.  Co.  v.  Ashbv,  86 
92  Pac.  1054,  126  A.  S.  R.  742.  Va.  232,  9  S.  E.  1003,  19  A.  S.  R, 

11.  Flynn    v.     Kalamazoo     Circuit  898  and  note. 

Judge,  138  Mich.  126,  101  N.  W.  222,       Note :  13  Am.  Dec.  177. 

4  Ann.  Cas.  1167  and  note.  15.  Jeffries  v.   Rudloff,  73  la.   60, 

12.  Note:  4  Ann.  Cas.  1168.  34  N.  W.  756,  6  A.  S.  R.  654;  Shenan- 
A  justice  has  no  jurisdiction  to  per-  doah  Val.  R.   Co.   v.  Ashby,  86  Va. 

mit  the  amendment  of  a  return  to  a  232,  9  S.  E.  1003,  19  A.  S.  R.  898 

writ  in  an  action  which  was  abandoned  and  note. 

before  being  entered  in  court.    Gibson       Note:  13  Am.  Dec.  177. 

V.  Holmes,  78  Vt.  110,  62  Atl.  11,  4       16.  People  v.  Ames,  35  N.  Y.  482, 

L.R.A.(N.S.)  451.  91  Am.  Dec.  64. 

13.  Jeffries  v.   Rudloff,  73  la.   60,       Note:  13  Am.  Dec.  177. 

34  N.  W.  756,  5  A.  S.  R.  654;  Kahn       17.  Note:  13  Am.  Dec.  177. 
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ence  that  the  officer  by  whom  the  return  was  made  has  gone  out  of 
office,**  although  after  a  considerable  lapse  of  time  the  right  should 
be  exercised  with  caution,* •  and  an  amendment  ought  not  to  be 
allowed  unless  there  is  something  in  the  record  by  which  to  amend.*® 
And  it  has  been  held  that  an  amendment  should  not  be  permitted 
after  the  expiration  of  the  officer's  term,  on  the  plausible  ground  that 
the  sanction  of  the  official  oath  is  then  removed  and  that  for  any  act 
then  performed  he  would  not  be  liable  on  his  official  bond.* 

79.  Amendable  Defects. — Courts  have  extended  great  latitude  to 
ministerial  officers,  in  permitting  them  to  amend  their  returns  so 
as  to  conform  to  the  facts  of  the  case,*  Thus  it  is  well  settled  that  a 
return  may  be  amended  in  the  most  material  particulars,  as  by 
affixing  the  officer's  signature,'  by  correcting  or  changing  the  name 
of  the  defendant;  *  or  so  as  to  show  that  a  copy  of  the  writ  left 
at  the  defendant's  residence  was  left  with  a  member  of  his  family.^ 
After  a  judgment  founded  on  a  return,  and  after  the  lapse  of  a 
considerable  time,  it  has  been  held  that  the  court  will  not  permit 
the  return  to  be  so  amended  as  to  show  that  there  was  no  service.* 
It  would  seem,  also,  that  jurisdictional  defects  cannot  be  cured  by 
amendment,  although  there  are  some  decisions  which  seem  to  be 
at  variance  with  this  principle.'  Since,  however,  the  question  of 
jurisdiction  is  dependent  on  the  fact  of  service  and  not  on  the  proof 
thereof,®  a  return  failing  to  show  the  necessary  jurisdictional  facts, 
although  such  facts  really  existed,  may  be  amended  so  as  to  conform 
to  the  truth,®  not  for  the  purpose  of  validating  a  void  judgment, 
but  to  show  that  the  judgment  never  was  void.** 

80.  Effect  of  Amendment. — The  amendment,  even  when  made  at 
a  subsequent  term,**  relates  back  to  the  original  return  and  dates 

18.  Jeffries  v.  Rndloff,  73  la.  60,  5.  Croeker  v.  Mann,  3  Mo.  472,  26 
34  N.  W.  756,  5  A.  S.  R.  654;  Shenan-  Am.  Dec  684. 

doah  Val,  R.  Co.  v.  Ashby,  86  Va.  6.  Note :  13  Am.  Dec.  178,  179. 

232,  9  S.  E.  1003,  19  A.  S.  R.  898  7.  Note:  13  Am.  Dec.  179,  180. 

and  note.  8.  See  supra,   par.   62. 

Note:  13  Am.  Dec.  178.  9.  Allison  v.  Thomas,  72  Cal.  662, 

19.  Shenandoah  Val.  R.  Co.  v.  Ash-  14  Pac.  309,  1  A.  S.  R.  89 ;  Call  v. 
by,  86  Va,  232,  9  S.  E.  1003,  19  A.  Rocky  Mountain  Bell  Telephone  Co., 
8.  R.  898  and  note.  16  Idaho  51,  102  Pac.  146,  133  A. 

20.  Barnard  v.  Stevens,  2  Aik.  (Vt.)  S.  R.  135  and  note;  Shenandoah  Val. 
429,  16  Am.  Dec.  733.  R.  Co.  v.  Ashby,  86  Va.  232,  9  S.  E. 

Note:  13  Am.  Dec.  177,  181.  1003,  19  A.  S.  R.  898  and  note;  Cun- 

1.  Note:  13  Am.  Dec.  178.  ningham  v.  Spokane  Hydraulic  Min. 

2.  Hefflin  v.  McMinn,  2  Stew.  (Ala.)  Co.,  20  Wash.  450,  55  Pac.  766,  72 
492,  20  Am.  Dec.  58.  A.  S.  R.  113. 

3.  Dewar  v.  Spence,  2  Whart  (Pa.)  Note:  137  A.  S.  R.  679,  680. 
211,  30  Am.  Dec.  241.  10.  Note:  21  A.  S.  R.  57. 

1     Note:  13  Am.  Dec.  178.  11.  Kahn  v.  Mercantile  Town  Mut. 

'     4.  Ex  parte  Howard-Harrison  Iron  Ins.  Co.,  228  Mo.  585,  128  S.  W,  i^95^ 
Co.,   119    Ala.    484,   24   So.    516,    72  137  A.  S.  R.  665  and  note. 
A.  S.  R.  928. 
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from  it.^*  As  a  general  rule  such  an  amendment  will  not  be  per- 
mitted to  affect  injuriously  the  rights  of  third  persons  which  have 
attached  in  the  mean  time,  and  which  were  acquired  on  the  faith 
of  the  verity  of  the  original  return.**  In  case  it  will  have  this  effect 
it  will  either  be  disallowed  altogether,  or  it  will  be  allowed  an  effect, 
as  to  them,  only  from  the  time  it  is  made.** 

VII.  Process  against  Partnerships 

81.  In  General. — ^Except  in  Pennsylvania,**  it  is  generally  held, 
in  the  absence  of  any  statutory  provision  to  the  contrary,  that  in  an 
action  against  the  individuals  composing  a  partnership,  process  must 
be  served  on  all  of  the  partners,  and  that  service  on  a  single  partner 
is  insufficient  to  give  any  jurisdiction  of  the  partners  not  served  or 
of  the  partnership  as  such.**  In  most  jurisdictions,  however,  statutes 
have  been  enacted  which  provide  that  in  an  action  against  the  mem- 
bers of  a  partnership,  as  such,  service  of  process  upon  one  of  the 
partners  shall  be  sufficient  service  upon  all,  and  it  is  accordingly 
held  that  service  of  process  on  one  partner  is  sufficient  to  give  the 
court  jurisdiction  of  the  partnership.*'  Such  statutes  generally  con- 
tain a  provision  that  a  judgment  rendered  on  service  on  less  than 
all  of  the  partners  shall  not  be  enforced  against  the  individual  prop- 
erty of  a  partner  not  served,  but  shall  bind  only  the  property  of  the 
partners  actually  served  and  the  partnership  property;  and  even  in 
the  absence  of  such  a  provision  it  is  well  settled  that  a  judgment 
against  the  members  of  a  partnership,  some  of  whom  are  not  served 
with  process,  is  enforceable  only  against  the  property  of  the  partner- 
ship and  the  property  of  the  individual  partners  served  with  process. 
The  rule  is  the  same  where,  after  the  dissolution  of  a  partnership, 
process  is  served  on  one  of  the  late  partners.*®  A  judgment  rendered 
against  all  of  the  members  of  a  partnership  where  not  all  have  been 
served  with  process,  although  valid  under  the  statutes  of  the  state 

12.  Woodward  v.  Harbour,  4  Ala.  48,  20  S.  Ct.  535,  44  U.  S.  (L.  ed.) 
534,  37  Am.  Dec.  753;  Shenandoah  665;  Picett  v.  Ferguson,  46  Ark.  177, 
Val.  R.  Co.  v.  Ashby,  86  Va.  232,  9  65  Am.  Rep.  545. 

S.  E.  1003,  19  A.  S.  R.  898  and  note.  Notes:    20   Ann.    Cas.    1238;    Ann. 

Note:  13  Am.  Dec.  180.  Cas.  1914A  389. 

13.  Shenandoah  Val.  R.  Co.  v.  Ash-  17.  Notes :  20  Ann.  Cas.  1239 ;  Ann. 
by,  86  Va.  232,  9  S.  E.  1003,  19  A.  Cas.  1914A  389.  See  also  Partner- 
S.  R.  898.  SHIP,  vol.  20,  pp.  936-938. 

14.  Note:  13  Am.  Dec.  180,  181.  18.  Nathan  v.  Thomas,  63  Pla.  235, 

15.  Walsh  V.  Kirby,  228  Pa.  St.  194,  58  So.  247,  Ann.  Cas.  1914A  387  and 
77  Atl.  452,  20  Ann.  Cas.  1237  and  note. 

note.  Note:  20  Ann.  Cas.  1240. 

16.  In   re  Grossmayer,  177   D.    S. 
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where  rendered,  is  not  binding  in  the  courts  of  another  state  as 
against  a  nonresident  partner  not  served  with  process.*'  The  "full 
faith  and  credit''  clause  of  the  federal  constitution  does  not  apply 
in  such  a  case  except  so  far  as  the  judgment  operates  on  the  partner- 
ship property.*®  In  some  of  those  jurisdictions  where  service  of 
process  on  one  member  of  a  firm  is  made  by  statute  sufficient  service 
on  the  firm,  it  is  held  that  a  substituted,  instead  of  a  personal,  serv- 
ice on  a  partner  may  be  a  sufficient  service  upon  the  firm.  In  other 
jurisdictions  it  is  held,  however,  that  under  such  a  statute  the  serv- 
ice on  one  partner  must  be  personal,  and  not  substituted,  service 
in  order  to  be  good  service  on  the  partnership.* 

82.  Constructive  Service  or  Service  on  Agent. — While  it  seems  that 
a  statute  may  validly  provide  for  the  service  in  one  county  on  an 
agent  of  a  partnership  resident  in  another  county  of  the  state,*  a 
statute  providing  for  the  service  of  process  on  an  agent  of  a  partner- 
ship, the  members  of  which  reside  in  another  state,  has  been  held 
unconstitutional.'  In  several  cases  the  validity  of  a  statute  allow- 
ing service  on  the  agent  of  a  nonresident  partnership  has  been  left 
undecided,*  while  in  others  the  constitutionality  of  such  a  statute 
seems  to  have  been  tacitly  assumed.*  Where  it  is  held  that  a  partner- 
ship cannot  be  sued  by  its  firm  name,  and  that  a  judgment  rendered 
in  such  a  suit  against  the  partnership,  in  the  absence  of  a  general 
appearance  by  it,  is  absolutely  void,  service  by  publication  on  a  part- 
nership by  its  firm  name,  without  specifying  the  individuals  compos- 
ing it,  is  void.®  But  in  many  jurisdictions  such  a  judgment  is  not 
absolutely  void,  but  is  irregular  merely,  and  service  by  publication 
in  the  partnership  name  has  been  held  sufficient.^  It  has  been  held 
that  the  defect  in  proceedings  arising  from  constructive  service  of 
process  on  a  partnership  in  the  firm  name  may  be  waived  by  the 
partnership.® 

19.  D'Arcy   v.   Ketchum,   11   How.   L.R.A.  735. 

165,  13  U.  S.    (L.  ed.)   648;  HaU  v.  Note:  Ann.  Cas.  1916D  814. 

Lanning,  91  U.  S.  160,  23  U.  S.   (L.  5.  Caldwell  v.  Morris,  120  La.  879, 

ed.)   271;  Phelps  v.  Brewer,  9  Cash.  45  So.  927,  124  A.  S.  R.  446,  14  Ann. 

(Mass.)  390,  57  Am.  Dec.  56.  Cas.  1043,  15  L.R.A.(N.S.)  423. 

20.  D'Arcy   v.   Ketchum,   11   How.  Note:  Ann.  Cas.  1916D  814. 

165,  13  U.  S.  (L.  ed.)  648.  6.  Yarbrough   v.    Pugh,    63    Wash. 

Note :  20  Ann.  Cas.  1242.  140,   114  Pac.  918,   33   L.R.A.  (N.S.) 

1.  Note:   20  Ann.  Cas.  1240.  351. 

2.  Note:  Ann.  Cas.  1916D  815.  Notes:  29  L.R.A.(N.S.)   288;  Ann. 

3.  Flexner  v.  Parson,  268  111.  435,   Cas.  1913B  1256. 

109  N.  E.  327,  Ann.  Cas.  810  and  7.  Neiswanger  v.  Ord,  81  Kan.  63, 
note.  105  Pac.  17,  29  L.RA.(N.S.)  287  and 

4.  Cabanne  v.  Graf,  87  Minn.  510,  note. 

92  N.  W.  461,  94  A.  S.  R.  722,  59       8.  Note:  29  L.R.A.(N.S.)  288. 
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yill.  Process  against  Corporations 

DoTTiestic  Corporations 

83.  In  General. — ^A  corporation  cannot  be  deprived  of  its  property 
without  due  process  of  law,  any  more  than  any  citizen  of  the  state. 
While  foreign  corporations  may  be  permitted  to  do  business  within 
the  state,  upon  certain  conditions,  or  be  excluded  altogether,  and  while 
domestic  corporations  may  be  subject  to  reasonable  regulations  and 
control,  yet  neither  can  be  deprived  of  their  property  without  due 
process  of  law.*  The  fundamental  principle  involved  in  "due  process 
of  law''  is  that  it  shall  give  sufficient  notice  of  the  pendency  of  the 
action  or  proceeding,  and  a  reasonable  opportunity  to  a  defendant 
to  appear  and  assert  his  rights  before  a  tribunal  legally  constituted 
to  adjudicate  such  rights.  And  whenever  a  statutory  mode  of  serv- 
ice is  reasonably  designed  to  accomplish  that  end  service  in  accord- 
ance therewith  constitutes  due  process  of  law,  and  confers  jurisdic- 
tion.^® There  is  no  more  reason  for  greater  exactness  in  giving  the 
names  of  corporations  than  there  is  of  individuals.  If  the  name 
given  a  corporation  in  the  notice  fairly  advises  it  and  others  of  the 
pending  of  the  proceeding  it  is  sufficient  as  against  a  collateral  attack. 
It  is  the  general  rule  that  a  misnomer  of  a  corporation  in  process  or 
contract  is  no  more  fatal  than  in  the  cases  of  individuals.*^  Thus 
if  some  words  are  added  to  or  omitted  in  the  true  name  of  a  corpo- 
ration, this  is  not  a  fatal  variance,  if  there  is  enough  to  distinguish 
the  corporation  from  all  others,  and  to  show  that  the  corporation 
suing  or  being  sued  was  intended,*'  A  summons  setting  forth  the 
full  corporate  name  of  a  defendant  corporation,  without  reciting  that 
it  is  a  corporation,  is  sufficient.**  After  the  dissolution  of  a  corpora- 
tion, the  power  to  proceed  judicially  against  it  in  an  action  is  wholly 
divested,  except  as  specially  authorized  by  statute.**  On  the  other 
hand  it  has  been  held  that  service  of  process  on  the  persons  who 
were  last  elected  president  and  secretary  of  a  corporation  which  has 
been  defunct  for  several  years  is  sufficient.** 

9.  Pinnev  v.  Providence  Loan,  etc.,  23  S.  E.  792,  56  A.  S.  R.  878. 

Co.,  106  Wis.  396,  82  N.  W.  308,  80       13.  Snvder  v.  Philadelphia  Co.,  64 
A.  S.  R.  41,  50  L.R.A.  577  and  note.   W.  Va.  "^149,   46   S.   E.   366,  102  A. 

10.  Straiib  v.  Lyman  Sand,  etc.,  Co.,   S.  R.  941,  1  Ann.  Cas.  225,  63  L.R.A. 
30  S.  D.  310,  31  S.  D.  571,  138  N.  W.  896. 

957,  141  N.  W.  979,  46  L.R.A.(N.S.)       14.  Combes  v.  Keyes,  89  Wis.  297, 
941.  62  N.   W.  89,  46  A.  S.   R.  839,  27 

11.  King  v.  Wilson,  86  Kan.  227,  L.R.A.  369. 

120  Pac.  342,  Ann.  Cas.  1913B  1246  15.  Parker  v.  Bethel  Hotel  Co.,  96 

and  note.  Tenn.  252,  34  S.  W.  209,  31  L.R.A. 

12.  Cercdo  First  Nat.  Bank  v.  Hun-  706. 
tington  Distilling  Co.,  41  W.  Va.  530, 
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84.  Constructive  Service. — ^The  legislature  may  authorize  construc- 
tive service  of  process  on  corporations,  but  the  method  adopted  should 
be  reasonably  calculated  to  bring  notice  home  to  some  of  the  officers 
or  agents  of  the  corporation,  thus  securing  an  opportunity  to  be  heard 
and  to  make  a  defense.  A  statute  providing  that,  until  a  domestic 
corporation  files  a  list  of  officers  upon  whom  service  may  be  made, 
service  may  be  made  by  leaving  a  copy  of  the  process  with  the  register 
of  deeds,  has  been  held  unconstitutional.**  On  the  other  hand  serv- 
ice by  publication  on  a  domestic  corporation  which  has  failed  to 
provide  officers  or  agents  on  whom  other  service  may  be  had  has 
been  held  to  constitute  "due  process  of  law;"*'  and  on  such  service 
a  personal  judgment  may  be  rendered,*®  alth'ough  this  has  been  de- 
nied.**  In  the  absence  of  a  statutory  requirement,  service  of  process 
on  a  domestic  corporation  need  not  be  made  within  the  state.  Such 
a  corporation  is  at  all  times  within  the  territorial  jurisdiction  of  the 
state  courts,  and  service  on  its  agents  or  officers  designated  by  the 
statute,  without  the  state,  is  as  reasonably  certain  to  convey  notice 
of  the  pendency  of  the  action  as  would  like  service  upon  the  same 
officer  within  the  state.  The  theory  of  such  statutes  is  that  any  of 
the  officers  designated,  when  so  served,  will  take  proper  and  neces- 
sary steps  to  protect  the  interests  of  the  corporation  in  the  pending 
proceeding.  On  the  same  principle  service  of  process  on  an  officer 
of  a  domestic  corporation  residing  in  a  foreign  state  has  likewise 
been  held  to  be  due  process  of  law.*® 

85.  Persons  Who  May  Be  Served  in  General. — ^A  corporation,  being 
an  artificial  person,  can  be  served  with  process  only  through  its  officers 
or  agents.*  At  common  law,  service  was  made  on  such  head  officer 
of  a  corporation  as  secured  knowledge  of  the  process  to  the  corpora- 
tion.^   The  law  in  this  regard  is  now  generally  regulated  by  statute 

16.  PiQney  v.  Providence  Loan,  etc.,  Roberts,  etc..  Shoe  Co.,  51  Fla.  176, 
Co.,  106  Wis.  396,  82  N.  W.  308,  80  40  So.  436,  120  A.  S.  R.  163,  4  L.R.A. 
A.  S.  R.  41,  50  L.RA.  577  and  note.  (N.S.)  117  and  note. 

17.  Clearwater  Mercantile  Co.  v.  19.  Bernhardt  v.  Brown,  118  N.  C. 
Roberts,  etc..  Shoe  Co.,  51  Fla.  176,  700,  119  N.  C.  506,  24  S.  E.  527,  715, 
40  So.  436,  120  A.  S,  R.  153,  4  L.RA.  26  S.  E.  162,  36  L.R.A.  402. 

(N.S.)    117  and  note;    Chicago,  etc.,  20.  Breon  v.  Millei  Lumber  Co.,  83 

R.  Co.  V.  Weber,  219  111.  372,  76  N.  E.  S.  C.  221,  65  S.  E.  214,  137  A.  S.  R. 

489,  4  L.R.A.(N.S.)    272;   Nelson  v.  803,  24  L.R.A.(N.S.)   276;  Straub  v. 

Chicago,  etc.,  R.  Co.,  225  111.  197,  80  Lyman  Land,  etc.,  Co.,  30  S.  D.  310, 

N.  E.  109,  116  A.  S.  R.  133,  8  L.R.A.  31  S.  D.  571,  138  N.  W.  957,  141 

(N.S.)  1186;  Bernhardt  v.  Brown,  118  N.  W.  979,  46  L.R.A.(N.S.)  941. 

N.  C.  700,  119  N.  C.  506,  24  S.  E.  1.  Straub  v.  Lyman  Land,  etc.,  Co., 

527,  715,  26  S.  E.  162,  36  L.R.A.  402;  30  S.  D.  310,  31  S.  D.  571,  138  N.  W. 

Ward  Lumber  Co.  v.  Henderson-White  957,  141  N.  W.  979,  46  L.R.A. (N.S.) 

Mfg.  Co.,  107  Va.  626,  59  S.  E.  476,  941. 

17  L.R.A.(N.S.)  324.  Notes:  66  Am.  Dec.  119;  57  A.  S.  R. 

Note :  50  L.R.A.  588,  589.  674. 

18.  Clearwater    Mercantile    Co.    y.  2.  Kansas    City,    etc,    R.    Co.    v, 
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in  the  several  states,  and  the  general  form  of  such  statutes  is  to  require 
service  on  some  particular  officer  of  the  corporation,  or  on  its  "general 
managing  agent,"  •  that  is  to  say,  one  whose  agency  extends  to  all 
transactions  of  the  corporation,  and  not  to  the  management  solely  of 
a  particular  branch  or  department  of  its  business;  *  and  in  order  to 
bind  the  corporation  the  service  must  be  on  the  identical  officer  or 
agent  provided  for.*  Unless  otherwise  provided  for  by  statute  service 
on  one  designated  merely  as  ''agent"  of  the  corporation  is  not  suffi- 
cient.® Where  service  on  an  agent  is  allowed,  which  is  usually  the 
case  under  certain  circumstances,  such  agent  must  be  one  actually 
appointed  by  the  corporation,'  and  his  authority  to  act  must  be  direct, 
and  not  merely  derivative — in  other  words,  service  on  an  agent's  agent 
is  not  sufficient.  But  it  has  been  held  that  a  corporation  may  be 
served  through  another  corporation  acting  as  its  agent.^  Service  on 
the  assistant  secretary  of  the  corporation  is  sufficient,  where  he  is  an 
officer  provided  for  in  the  by-laws,  with  independent  duties,  in 
which  are  included  the  management  of  the  office  of  the  corporation 
at  its  only  place  of  business  within  the  state.'  Service  on  a  de  facto 
officer  is  sufficient,*®  but  service  on  one  claiming  to  be  an  officer,  but 
who  is  not  in  possession  of  the  office,  is  bad.*^  Service  on  an  c^cer  of 
a  corporation  after  he  has  tendered  his  resignation  does  not  bind  the 
corporation,  as  a  rule,  although  his  resignation  has  not  been  accept&d. 
But  if  the  by-laws  of  the  company  provide  that  officers  shall  serve  until 
their  successors  are  appointed,  service  on  an  officer  who  has  tendered 
his  resignation,  but  whose  successor  has  not  been  appointed,  is  binding 
on  the  corporation.**  Even  though  a  person  is  within  the  terms  of 
a  statute,  if  his  relation  to  the  plaintiff  or  the  claim  in  suit  is  such 
as  to  make  it  to  his  interest  to  suppress  the  fact  of  service,  such  service 
is  unauthorized.*'    Therefore  an  jofficer  or  agent  of  a  corporation  can- 

Daughtry,  138  U.  S.  298,  11  S.  Ct  Notes:  56  A.  S.  R.  884;  67  A.  8.  K. 

306,  34  U.  S.  (L.  ed.)  963.  674;  61  A.  S.  B.  491. 

3.  Washington,     etc.,     R.     Co.     v.  6.  Note:  66  Am.  Dec.  120. 
Brown,  17  Wall.  445,  21  U.  S.    (L.  7.  Barnard  v.  Springfield,  etc.,  Trac- 
ed.)   676;  Ennest  v.  Pere  Marquette  tion  Co.,  274  111.  148,  113  N.  E.  89, 
R.  Co.,  176  Mich.  398,  142  N.  W.  567,  L.R.A.1916F  451  and  note. 
Ann.  Gas.  1915B  694,  47  L.R.A.(N.S.)  8.  Note:  L.R.A.1916F  451,  452. 
179.  9.  Colorado     Debenture     Corp.     v. 
Note :  66  Am.  Dec.  119, 120.  Lombard  Inv.  Co.,  66  Kan.  251,  71 
•4.  Great  West  Min.   Co.  v.  Wood-  Pac.  584,  97  A.  S.  R.  373. 
mas  of  Alston  Min.  Co.,  12  Colo.  46,  10.  Note:  61  A.  S.  R.  49L 
20  Pac.  771,  13  A.  S.  R.  204.  11.  Note :  66  Am,  Dec.  121. 
Note:  66  Am.  Dec.  120.  •  12.  Colorado    Debenture    Corp.    ▼. 
And  see  infra,  par.  103.  Lombard  Inv.   Co.,  66  Kan.  251,  71 
6.  Amy  v.   Watertown,   130  U.   S.  Pac.  584,  97  A.  S.  R.  373. 
301,  9  S.  Ct.  530,  32  U.  S.   (L.  ed.)  Note:  95  A.  S.  R.  581. 
953;  Great  West  Min.  Co.  v.  Woodmas  13.  Atwood    v.    Sault    Ste.    Marie 
of  Alston  Min.  Co.,  12  Colo.  46,  20  Light,  etc.,   Co.,  148  Mich.  224,  111 
Pac.  771,  13  A.  S.  K.  204.  N.  W.  747, 118  A.  S.  R.  576  and  note. 
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not  commence  an  action  against  such  corporation  by  serving  himself 
with  process.^* 

86.  Railroad  Companies. — Service  of  process  on  railroad  compa- 
nies is  often  provided  for  by  special  statutes,**  authorizing  service  on 
train  conductors,*®  and  station  or  ticket  agents.*'  It  is  not  necessary 
that  a  ticket  agent  shall  discharge  the  duties  of  his  employment  on 
the  line  of  the  road  in  order  to  be  regarded  as  a  regular  ticket  agent 
for  the  purpose  of  receiving  service  of  process.*®  Thus  a  ticket  agent 
in  the  employ  of  a  union  depot  company  is  "an  acting  ticket  agent" 
of  a  railroad  company  using  the  depot.**  But  the  fact  that  a  railroad 
company  is  a  regularly  appointed  agent  for  the  sale  of  tickets  over 
a  connecting  line  does  not  make  its  agent  in  charge  of  a  ticket  office 
the  agent  of  the  latter  for  the  acceptance  of  service  of  process  upon 
it,  where  it  has  no  contractual  relations  with  or  control  over  him.** 
Nor  is  service  on  a  ticket  agent  effective  where  he  is  not  at  the  time 
in  the  employ  of  the  company  sought  to  be  served,  but  of  its  success- 
or.^ The  fact  that  a  receiver  has  been  appointed  for  a  railroad  will 
not  necessarily  prevent  service  of  process  on  a  station  agent.* 

87.  Consolidated  and  Lessee  Corporations. — ^The  sufficiency  of  the 
service  of  process  on  the  servant  or  agent  of  the  IjBSsee  of  a  railroad 
corporation  in  an  action  against  the  lessor  depends  on  the  question 
whether  the  one  served  can  be  regarded  as  a  representative,  or  in 
the  employ,  of  the  lessor  for  the  purpose  of  receiving  such  service. 
The  general  rule  is  that  the  agents  or  servants  of  the  lessee  corporation 
are  not  the  agent  of  the  lessor  for  this  purpose.*  And  it  has  been 
held  that  a  statute  providing  that  in  certain  cases  railroad  companies 
which  have  leased  their  property  or  lines  of  railroad  may  be  held 
liable  for  claims  against  the  lessee  does  not  contemplate  that  service 
on  the  agent  of  the  lessee  will  amount  to  service  on  the  lessor.*  But 
in  a  federal  case  it  was  held  that  a  domestic  railroad  company  which 
owns  a  railroad  in  the  state,  and,  without  being  authorized  by  law, 
leases  it  to  another  company  and  receives  revenue  under  the  lease, 
will  be  bound,  in  an  action  for  personal  injuries,  by  the  service  of 
process  on  the  lessee's  servant,  since,  having  transferred  its  franchise 

14.  George  v.  American  Ginning  19.  Hilary  v.  Great  Northern  R.  Co., 
Co.,  46  S.  C.  1,  24  S.  E.  41,  67  64  Minn.  361,  67  N.  W.  80,  32  L.R.A. 
A.  S.  R.  671  and  note.  448. 

15.  Ennest  v.  Pere  Marquette  R.  20.  Barnard  v.  Springfield,  etc., 
Co.,  176  Mich.  398,  142  N.  W.  567,  Traction  Co.,  274  111.  148,  113  N.  E. 
Ann.  Cas.  1915B  594,  47  L.R.A. (N.S.)  89,  L.R.A.1916F  451  and  note. 

179.     See  Railroads.  1.  Note:  L.R.A.1916F  454. 

16.  New  Albany,  etc.,  R.  Co.  v.  Hil-       2.  See  infra,  par.  88. 

ton,  12  Ind.  3,  74  Am.  Dec.  195.  3.  Chicago,  etc.,  R.   Co.  v.  Weber, 

17.  Alabama,  etc.,  R.  Co.  v.  Bolding,  219  111.  372,  76  N.  E.  489,  4  L.R.A. 
69  Miss.  255,  13  So.  844,  30  A.  S.  R.    (N.S.)  272  and  note. 

541.  Note:  L.R.A.1916F  456. 

18.  Note:  L.R.A.1916F  464.  4.  Note:  4  L.R.A.(N.S.)  273. 
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without  the  consent  of  the  state,  whoever,  with  its  knowledge,  has  the 
actual  control  or  superintendence  of  the  road  must  be  regarded  as 
its  authorized  agent  and  representative.*  Where  the  corporate  exis- 
tence of  a  constituent  company  is  continued  after  consolidation, 
service  of  process  on  the  last  officers  of  the  corporation  before  consoli- 
dation  has  been  held  sufficient.  Otherwise  a  plaintiff  might  find  him- 
self in  the  anomalous,  not  to  say  absurd,  position  of  having  certain 
legal  rights  preserved  to  him  by  legislative  enactment  without  any 
power  whatever  to  enforce  them.® 

88.  Corporations  in  Hands  of  Receivers. — ^The  generally  accepted 
rule  is  that  the  appointment  of  a  receiver  to  operate  and  manage  a 
railroad,  with  authority  to  defend  suits  against  the  road,  does  not  pre- 
vent service  of  process  on  station  agents  in  accordance  with  a  statute 
permitting  such  service,  if  the  receiver  continues  the  agents  in  office 
with  directions  to  perform  the  duties  theretofore  performed  by  them.' 
This  rule  applies  likewise  when  the  receiver  is  appointed  by  a  federal 
court,  in  whch  case  process  may  be  served  on  any  agent  on  whom 
service  might  be  had  under  the  state  law.*  On  the  other  hand,  it  is 
held  in  some  cases  that  such  service  is  of  no  effect  against  the  corpora- 
tion on  the  ground  that  the  person  served,  though  exercising  the  fimc- 
tions  of  a  railroad  employee,  is  in  reality  the  agent  of  the  receiver.* 
Where  the  action  is  instituted  against  the  receivers  as  defendants, 
service  on  a  person  who,  in  the  absence  of  a  receivership,  is  a  proper 
person  to  receive  service  of  process  against  the  railroad  company  is 
deemed  a  sufficient  service  as  against  the  receivers.^®  It  is  otherwise, 
however,  when  the  person  served  cannot  be  considered  the  agent  of  the 
receivers.*^ 

89.  Return. — ^While  a  corporation  may  be  served  by  delivering  the 
process  to  an  authorized  agent,  the  entry  of  service  should  indicate 
with  reasonable  certainty  that  it  was  the  corporation  and  not  the 
individual  who  was  intended  to  be  served.^'  Thus  a  return  showing 
service  on  a  named  person,  "managing  agent  for  the  defendant  cor- 
poration," **  or  "agent  in  charge  of  the  business  of  the  corporation,"  ^* 
has  been  held  insufficient,  the  quoted  words  serving  merely  to  describe 

6.  Note:  4  L.R.A.(N.S.)  273.  10.  Eddy  v.  Lafayette,  163  U.   8. 

6.  Note:  89  A.  S.  R.  619,  620.  456,  16  S.  Ct.  1082,  41  U.  S.  (L.  ed.) 

7.  Ennest  v.  Pere  Marquette  R.  Co.,  225. 

176  Mich.  398,  142  N.  W.  567,  Ann.       Note:  47  L.R.A.(N.S.)  181. 

Cas.  1915B  594  and  note,  47  L.R.A.       11.  Gursky  v.  Blair,  218  N.  Y.  41, 

(N.S.)  179  and  note.  112  N.  E.  431,  L.R.A.1916F  359. 

8.  Eddy  v.  Lafayette,  163  U.  S.  456,  12.  Burnett  v.  Central  of  Georgria 
16  S.  Ct.  1082,  41*  U.  S.  (L.  ed.)  225.  R.  Co.,  117  Ga.  521,  43  S.  E.  854, 

Notes:  47  L.R.A. (N.S.)   181;  Ann.  97  A.  S.  R.  175. 

Cas.   1915B  597.  13.  Note :  66  Am.  Dec.  120. 

9.  Notes:  47  L.R.A. (N.S.)  180;  14.  Burnett  v.  Central  of  Georgia 
L.R.A.1916F  456;  Ann.  Cas.  1915B  R.  Co.,  117  Ga.  521,  43  S.  E.  854, 
697.  97  A.  S.  R.  175  and  note, 
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and  identify  the  individual  on  whom  service  was  made.  On  the  other 
hand  it  has  been  held  that  an  affidavit  of  service  of  a  summons  reciting 
that  affiant  "personally  served  the  same  upon  J.  H.  EUedge,  the  man- 
aging agent  of  the  above  named  defendant  corporation,"  such  cor- 
poration being  the  sole  defendant  in  the  case,  shows  a  service  on  the 
corporation.^*  Where  the  statute  allows  service  on  another  officer 
only  in  case  of  absence  or  nonresidence  of  the  president,  the  return 
must  show  such  fact,  in  order  to  validate  service  on  another  officer.** 
Thus  a  return  showing  service  on  the  assistant  secretary,  "the  presi- 
dent and  chief  officer  of  said  company  not  being  found  in  my  coun- 
ty," is  sufficient  for  this  purpose.*'  When  the  action  is  commenced 
in  the  county  in  which  the  cause  of  action  arose,  and  not  in  the  county 
where  the  corporation  has  its  principal  office  and  place  of  business, 
the  return  of  the  officer  on  the  process  must  show  the  reason  for 
making  the  service  in  the  manner  pursued.*®  Under  some  statutes 
the  return  mast  show  that  the  place  of  service  was  the  place  of  resi- 
dence of  the  person  served.  *•   Under  others  this  is  not  necessary.*^ 

Foreign  Corporatiovs 

90.  In  General. — ^It  was  formerly  held  that  a  corporation  could 
not  be  sued  in  personam  outside  the  boundaries  of  the  state  under 
whose  laws  it  was  created,  and  wherein  it  resided.*  The  principle  was 
that  a  corporation  must  dwell  in  the  place  of  its  creation,  that  it  could 
not  migrate  to  another  sovereignty,  and  that  no  officer  or  agent  of 
the  corporation  could  carry  his  functions  with  him  into  another 
state.*  The  great  increase  in  the  number  of  corporations  and  in  the 
extent  of  their  business  and  the  inconvenience  and  manifest  injustice 
of  such  a  rule  led  the  legislatures  of  the  several  states  to  provide  for 
service  of  process  on  officers  and  agents  of  foreign  corporations  doing 

16.  Note:  97  A.  S.  R.  176.  1085,   38   L.R.A.    225;   W.   J.    Arm- 

16.  Note:  66  Am.  Dec.  121.  strong  Co.  v.  New  York  Cent.,  etc.,  R. 

17.  Colorado  Debenture  Corp.  v.  Co.,  129  Minn.  104,  151  N.  W.  917, 
Lombard  Inv.  Co.,  66  Kan.  251,  71  Ann.  Cas.  1916E  335,  L.R.A.1916E 
Pac.  584,  97  A.  S.  R.  373.  232;  Aldrich  v.  Anchor  Coal,  etc.,  Co., 

18.  Hildebrand  v.  United  States,  46  24  Ore.  32,  32  Pac.  756,  41  A.  S.  R. 
Ore.  134,  79  Pac.  347,  114  A.  S.  R.  831;  Foster  v.  Betcher  Lumber  Co., 
852.  5  S.  D.  57,  58  N.  W.  9,  49  A.  S.  R. 

19.  Kanawha,   etc.,   R.    Co.   v.   Ry-  859,  23  L.R.A.  490  and  note. 

an,  31  W.  Va.  364,  6  S.  E.  924,  13  Notes:  66  Am.  Dec.  121;  50  L.R.A. 

A.  S.  R.  865.  589. 

20.  Stout  V.  Baltimore,  etc.,  R.  Co.,  See  also  Foreign  CorporaticJns, 
64  W.   Va.   502,  63   S.   E.   317,  131  vol.  12,  p.  103. 

A.  S.  R.  940.  2.  W.    J.    Armstrong    Co.    v.    New 

1.  Central    of    Georgia    R.    Co.    v.  York   Cent.,  etc.,  R.   Co.,  129  Minn. 
Eichberg,  107  Md.  363,  68  Atl.  690,  104,  151  N.  W.  917,  Ann.  Cas.  1916B 
14  L.R.A.(N.S.)  389;  State  v.  Adams  335,  L.R.A.1916E  232. 
Exp.   Co.,  66  Minn.   271,  68  N.   W.       Note:  50  L.R.A.  589. 
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business  therein,  and  it  is  now  generally  held  that  where  a  corpora- 
tion created  in  one  jurisdiction  is  permitted,  either  by  express  enact- 
ment or  by  acquiescence,  to  do  business  in  another,  it  is  to  be  deemed 
a  resident,  and  subject  to  the  jurisdiction  of  the  courts  of  the  latter 
in  all  matters  foimded  on  contracts  made  or  causes  of  action  arising 
there,  and  service  may  be  made  on  it  in  the  same  manner  as  a  domes- 
tic corporation  where  the  law  does  not  provide  otherwise.'  And  such 
is  now  the  general  rule  independent  of  statute.^  It  has  been  held 
that  the  rule  applies  to  service  on  a  joint  stock  company  as  well  as 
on  a  corporation.* 

91.  Necessity  that  Corporation  Be  '^Doing  Business''  in  State. — 
It  it  well  settled  by  the  decisions  of  the  federal  supreme  court  that 
three  conditions  are  necessary  to  give  a  court  jurisdiction  in  personam 
over  a  foreign  corporation :  First,  it  must  appear  that  the  corporation 
was  carrying  on  its  business  in  the  state  where  process  was  served  on 
its  agent;  second,  that  the  business  was  transacted  or  managed  by 
some  agent  or  officer  appointed  by  or  representing  the  corporation  in 
such  state;  third,  the  existence  of  some  local  law  making  such  cor- 
poration amenable  to  suit  there  as  a  condition,  express  or  implied,  of 
doing  business  in  the  state.*  A  long  line  of  decisions  has  established 
that  in  order  to  render  a  corporation  amenable  to  service  of  process 
in  a  foreign  jurisdiction  it  must  appear  that  the  corporation  is  trans- 
acting business  in  that  district  to  such  an  extent  as  to  subject  it  to  the 
jurisdiction  and  laws  thereof.'    This  rule  is  but  a  specific  application 

3.  St.  Clair  v.  Cox,  106  U.  S.  350,  chor  Coal,  etc.,  Co.,  24  Ore.  32,  32 
1  S.  Ct.  354,  27  U.  S.  (L.  ed.)  222;  Pac.  756,  41  A.  S.  R.  831. 

Barrow  Steamship  Co.  v.  Kane,  170  Notes:  86  A.  S.  R.  914;  23  L.R.A. 

U.  S.  100,  18  S.  Ct.  526,  42  U.  S.  490,  491;  50  L.R.A.  590. 

(L.  ed.)  964;  Hannibal,  etc.,  R.  Co.  v.  5.  State   v.   Adams   Exp.    Co.,    66 

Crane,  102  111.  249,  40  Am.  Rep.  581 ;  Minn.  271,  68  N.  W.  1085,  38  L.R.A. 

Mineral  Point  R.  Co.  v.  Keep,  22  111.  225. 

9,  74  Am.  Dec.  124;  Central  of  Geor-  6.  Conneetieut  Mut.  Life  Ins.  Co.  v. 
gia  R.  Co.  V.  Eichberg,  107  Md.  363,  Spratley,  172  U.  S.  602, 19  S.  Ct.  308, 
68  Atl.  690,  14  L.R.A.(N.S.)  389;  43  U.  S.  (L.  ed.)  669;  W.  J.  Arm- 
State  V.  Adams  Exp.  Co.,  66  Minn,  strong  Co.  v.  New  York  Cent.,  etc.,  R. 
271,  68  N.  W.  1085,  38  L.R.A.  225;  Co.,  129  Minn.  104,  161  N.  W.  917. 
W.  J.  Armstrong  Co.  v.  New  York  Ann.  Caa.  1916E  335,  L.R.A.1916E 
Cent.,  etc.,  R.  Co.,  129  Minn.  104,  151  232,  See  Forbigk  Cobporatioks,  vol. 
N.  W.  917,  Ann.  Cas.  1916E  335,  12,  p.  107  et  seq. 
L.R.A.1916E  232;  Aldrich  v.  Anchor  7.  St.  Clair  v.  Cox,  106  U.  S.  350, 
Coal,  etc.,  Co.,  24  Ore.  32,  32  Pac.  1  S.  Ct.  354,  27  U.  S.  (L.  ed.)  222; 
756,  41  A.  S.  R.  831.  Goldey  v.  Morning  News,  156  U.  S. 
Notes:  66  Am.  Dec.  121;  23  L.R.A.  518,  15  S.  Ct.  559,  39  U.  S.  (L.  ed.) 
490;  50  L.R.A.  589.  517;  Barrow  Steamship  Co.  v.  Kane, 

4.  Barrow  Steamship  Co.  v.  Kane,  170  U.  S.  100,  18  S.  Ct.  526,  42 
170  U.  S.  100,  18  S.  Ct.  526,  42  U.  S.  (L.  ed.)  964;  Connecticut  Mut. 
U.  S.  (L.  ed.)  964;  State  v.  Adams  Life  Ins.  Co.  v.  Spratley,  172  U.  S. 
Exp.  Co.,  66  Minn.  271,  68  N.  W.  602,  19  S.  Ct.  308,  43  U.  S.  (L.  ed.) 
1085,  38  L.R.A.  225;  Aldrich  v.  An-  569;     Conley     v.     Mathieson     Alkali 
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to  foreign  corporations  of  the  general  principle  applicable  to  all  non- 
resident defendants,  whether  natural  or  artificial  persons,  that  jurisdic- 
tion to  render  a  personal  judgment  cannot  be  acquired  by  construc- 
tive or  substituted  service  against  a  nonresident^  It  is  an  obvious 
corollary  of  the  proposition  on  which  the  rule  rests,  viz.,  that  the  cor- 
poration by  doing  business  within  the  state  impliedly  consents  to  the 
condition  that  it  shall  be  subject  to  suit  therein;  ^  and  is  but  an  inci- 
dent to  the  requirement  that  the  corporation  must  have  a  proper 
agent  in  the  state.  In  no  sense  can  any  person  be  said  to  be  the 
agent  of  the  corporation  in  a  state  other  than  the  state  of  its  creation, 
unless  it  is  transacting  there  the  business  of  the  corporation.*® 
Whether  a  corporation  is  doing  business  in  a  state  so  as  to  be  suable 
therein,  or  so  as  to  render  it  subject  to  the  service  of  process,  is  a  fed- 
eral question.** 

92.  What  Constitutes  ''Doing  Business''  Generally. — ^The  courts 
have  laid  down  no  all  embracing  rule  by  which  it  may  be  determined 
what  constitutes  the  doing  of  business  by  a  foreign  corporation  in 
such  manner  as  to  subject  it  to  a  given  jurisdiction.  In  a  general 
way  it  may  be  said  that  the  business  must  be  such  in  character  and 
extent  as  to  warrant  the  inference  that  the  corporation  has  subjected 
itself  to  the  jurisdiction  and  laws  of  the  district  in  which  it  is  served, 
and  in  which  it  is  bound  to  appear  when  a  proper  agent  has  been 
served  with  process,**  or  in  other  language,  which  is  perhaps  more 

Works,  190  U.  S.  406,  23  S.  Ct.  728,  1916E  241;  Aldrich  v.  Anchor  Coal, 

47  U.  S.  (L.  ed.)  1113;  Pennsylvania  etc.,   Co.,  24  Ore.   32,   32  Pac.  756, 

Lumbermen's  Mut.   Fire  Ins.    Co.   v.  41  A.  S.  R,  831;  Hildebrand  v.  United 

Meyer,  197  U.  S.  407,  26  S.  Ct.  483,  Artisans,  46  Ore.  134,  79  Pac.  347, 

49  U,   S.    (L.  ed.)    810;  Peterson  v.  114  A.  S.  R.  852;  Berger  v.  Penn- 

Chicago,  etc.,  R.  Co.,  205  U.  S.  364,  sylvania  R.  Co.,  27  R.  I.  583,  65  Atl. 

27  S.  Ct.  513,  51  U.  S.  (L.  ed.)  841;  261,   8   Ann.    Cas.   941   and   note,   9 

Commercial  Mut.  Ace  Co.  v.  Davis,  L.R.A.(N.S.)  1214  and  note. 

213   U.    S.    245,   29    S.    Ct.   446,   53  Notes :  85  A.  S.  R.  913  et  seq. ;  23 

U.  S.  (L.  ed.)  782;  Mechanical  Appli-  L.R.A.  491-495;  50  L.R.A.  591. 

anoe  Co.  v.  Castleman,  215  U.  S.  437,  8.  Note:  8  L.R.A.(N.S.)  638.    And 

30  S.  Ct.  125,  54  U.  S.  (L.  ed.)  273;  see  supra,  par.  34. 

St.  Louis  Southwestern  R.  Co.  v.  Al-  9.  Note:  60  L.R.A.  591. 

exander,  227  U.  S.  218,  33  S.  Ct.  245,  10.'  Philadelphia,    etc.,    R.    Co.    v. 

57   U.    S.    (L.    ed.)    486,   Ann.    Cas.  McKibbin,  243  U.  S.  264,  37  S.  Ct. 

1915B  77;  International  Harvester  Co.  280;   W.   J.   Armstrong  Co.   v.   New 

V.  Kentucky,  234  U.  S.  579,  34  S.  Ct.  York  Cent.,  etc.,  R.   Co.,  129  Minn. 

944,  58  U.  S.   (L.  ed.)   1479;  Phila-  104,  151  N.  W.  917,  Ann.  Cas.  1916E 

delphia,  etc.,  R.  Co.  v.  McKibbin,  243  335,  L.R.A.1916E  232. 

U.  S.  264,  37  S.  Ct.  280;  Cella  Com-  11.  Conley     v.     Mathiesen     Alkali 

mission    Co.   v.    Bohlin^er,   147    Fed.  Works,  190  U.  S.  406,  23  S.  Ct.  728, 

419,  78  C.  C.  A.  467,  8  L.R.A. (N.S.)  47  U.  S.   (L.  ed.)  1113;  Peterson  v. 

537  and  note;  Mutual  Reserve  Fund  Chicago,  etc.,  R.  Co.,  205  U.  S.  364, 

Life  Ass'n  v.  Boyer,  62  Kan.  31,  61  27  S.  Ct.  513,  51  U.  S.  (L.  ed.)  841. 

Pac.  387,  50  L.R.A.  538;  Atkinson  v.  Note:  23  L.R.A. (N.S.)  834. 

United    States    Operating    Co.,    129  12.  Green  v.  Chicago,  etc.,  R.  Co.» 

Minn.   232,   152  N.   W.   410,  L.R.A.  205   U.    S.   530,   27   S.    Ct.   596,   51 
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explicit,  the  transaction  of  business  must  be  such  that  the  corporation 
is  for  the  time  being  within  the  state  in  which  it  is  sued.**  The  ques- 
tion is  entirely  distinct  from  the  question  as  to  what  constitutes  doing 
business  within  the  meaning  of  statutes  which  impose  conditions  on 
foreign  corporations  doing  business  in  the  state.**  Some  cases  hold 
that  the  transaction  of  an  isolated  business  act  is  not  a  carrying  on  or 
doing  business  within  the  state,**  especially  where  such  transaction  is 
merely  an  attempt  to  compromise  a  matter  connected  with  a  contract 
executed  in  the  state  where  the  foreign  corporation  resides  and  has  its 
being.*®  Others  go  to  the  extent  of  holding  that  the  mere  presence 
of  an  officer  or  agent  of  the  corporation  in  the  state  for  the  purpose 
only  of  settlement  of  the  dispute  out  of  which  the  action  arose  is 
sufficient  to  authorize  service  of  summons  in  such  action.*'  Thus  a 
foreign  insurance  company  has  been  held  to  be  doing  business  in  a 
state,  where,  under  the  terms  of  its  policies  covering  property  in  that 
state,  it  sends  its  agents  there  to  adjust  losses.*®  Even  a  transaction 
growing  out  of  a  sale  of  its  own  stock  has  been  held  sufficient  to  bring 
a  corporation  within  a  state  so  as  to  subject  it  to  the  jurisdiction  of 
its  courts.**  But  the  fact  that  a  subsidiary  company  does  business  in  a 
state  and  the  foreign  corporation  which  controls  it  supplies  the  means 
for  carrying  on  the  business  is  not  the  doing  of  that  business  by  the 
foreign  corporation.*®  Nor  is  a  railroad  company,  no  part  of  the 
tracks  of  which  enter  a  state,  doing  business  therein  merely  because  of 
the  fact  that  its  cars  are  shipped  back  and  forth  in  and  out  of  the  state 
over  the  line  of  a  connecting  carrier  on  coupon  tickets  issued  by  the 

U.  S.  (L.  ed.)  916;  St.  Louis  South-  16.  See  Foreign  Cobpobations,  vol. 

western  R.  Co.  v.  Alexander,  227  U.  12,  p.  69. 

S.  218,  33  S.  Ct.  245,  67  U.  S.   (L.  16.  Note:  43  L.R.A.(KS.)  1018. 

ed.)  486,  Ann.  Cas.  1915B  77;  Inter-  17.  St.  Louis  Southwestern  R.  Co. 

national  Harvester  Co.  ▼.  Kentucky,  ▼.  Alexander,   227  U.   S.  218,  33   S. 

234   U.    S.   579,   34   S.    Ct.   944,   58  Ct.  245,  57  U.  S.  (L.  ed.)  486,  Ann. 

U.  S.  (L.  ed.)  1479;  Washington-Vir-  Caa.  1915B  77;   Atkinson  v.  United 

ginia  R.  Co.  v.  Real  Estate  Trust  Co.,  States  Operating  Co.,  129  Minn.  232, 

238   U.    S.   185,   35   S.    Ct.    818,   59  152  N.  W.  410,  L.R.A.1916E  241. 

U.  S.  (L.  ed.)  1262;  W.  J.  Armstrong  18.  Pennsylvania  Lumbermen's  Mut. 

^«^  Z:-^^\I,^^KP^^''J^^k\J?''  P^'  Fire  Ins.  Co.  v.  Meyer,  197  U.  S.  407, 

S  ^'qiV  t'^W  R  A  1016 J'  t?2.-  25  S.  Ct.  483,  49  U.  S.  (L.  ed.)  810. 
Cas.  1916E  335,  L.R.A.1916E  232,  g^^  ^^^  Insurance,  vol.  14,  pp.  865- 
Atkinson  v.  United  States  Operating  ««^  '  '^'^ 

Co.,  129  Minn.  232,  152  N.  W.  410,  °^ri     ....  tt  •*  ^  qw     n 

L  R  A  1916E  241  Atkinson  v.  United  States  Oper- 

13.  Atkinson  v.  United  States  Oper-  f,^°^xSS\\^n-ii^'°?;.^^'  ^^^  ^'  ^• 
ating  Co.,  129  Minn.  232,  152  N.  W.  ^^^^^  L.R.A.1916E  241. 

410,  L.R.A.1916E  241.  20.  Peterson  v.  Chicago,  etc.,  R.  Co., 

14.  Atkinson  v.  United  States  Oper-  205  U.  S.  364,  27  S.  Ct.  513,  51 
ating  Co.,  129  Minn.  232,  152  N.  W.  U.  S.  (L.  ed.)  841;  Philadelphia,  etc, 
410,  L.R.A.1916E  241,  See  generaUy,  R.  Co.  v.  McKibbin,  243  U.  S.  264, 
Foreign  Corporations,  vol.  12,  p.  68  37  S.  Ct.  280. 

et  seq. 
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PERJURY  —  continued. 

Constitutionality  of  siatatai,  265- 
267 

Continaaxkoe,  false  moving  affidavit, 
263 

Conviction  on  defendant's  eontra- 
dictoiy  statements,  271 

Conviction  on  trial  in  which  perjury 
was  conmiittedy  effect  as  proof  of 
guilt,  270-271 

Court  martial,  false  testimony  be- 
fore, 264 

De  facto  officer  administering  oath, 
261 

Defenses  in  prosecutions  for  per- 
jury, 269 

Definition,  254 

Deliberation  as  element  of  offense, 
254 

Depositions,  false  statement  as 
perjury,  262 

Distinction  between  perjury  and 
false  swearing,  255 

Ecclesiastical  tribunals,  false  testi- 
mony before,  264 

Elements  — 
Affirmation   as   basis   of  charge, 

257 
Deliberation,  254 
Falsity  and  knowledge  of  falsity, 

259 
Form  of  oath,  materiality,  257 
Lawfully  administered  oath,  256 
Materiality    of    false    testimony, 

259 
Oath  as  essential  element,  257 
Statutory  provisions,  255--257 

Evidence  — 
Admissibility,  273 
Admissions  and  declarations,  274 
Attempts  to  influence  witnesses, 

274 
Burden  of  proving  falsity,  271 
Circumstantial  evidence,  272 
Corroborative  evidence  as  to  falsi- 
ty, 272 
Documentary  evidence,  272 
Interest  of  prosecuting  witness  in 

securing  conviction,  274-275 
Judgment  in  criminal  prosecution, 
admissibilitv  for  or  against  de- 
fendant, 273 
Mental  condition  of  defendant  as 

defense,  274 
Number  of  witnesses  required  to 

prove  falsity,  272 
Quantum  of  proof,  272 


PERJURY  —  continued. 
Evidence  —  continued. 

Reputation  of  defendant  for  truth 
and  veracity,  274 

Secondary  evidence  of  lost  instru- 
ment, 273 
Extrajudicial  oath,  256,  261 
False  swearing  — 

Distinguished  from  perjury,  255 

Statutory  perjury,  255-256 
Falsity  — 

Burden  of  proof,  271 

Corroborative  evidence,  necessity, 
272 

Expression  of  opinion,  2M 

Knowledge  of  falsity,  254,  259 

Number  of  witnesses  required,  272 
Forgetfulness  as  defense,  269 
Grand  jury,  false  testimony  before, 

263 
Qratuitous  oath  as  perjury,  256 
Husband  and  wife  testifying  for  or 

against  each  other,  273 
Impairment  of  memory  as  defense, 

269 
Indictments  and  informatipns,  266 
Intoxication  as  defense,  269 
Jurisdiction     in     prosecutions     for 

perjury,  264 
Knowledge  of  falsity,  see  Falsity. 
Legislative  committees,  false  testi- 
mony before,  264 
Materiality  of  false  testimony  — 

Element  of  offense,  259 

Test  of  materiality,  259 
Nature  of  offense,  254 
New  trial,  false  supporting  affidavit, 

263 
Oath  — 

Affidavit    subscribed    by    making 
mark,  257 

De    facto     officer    administering 
oath,  261 

Necessity  to  support  charge,  257 

Presumption  as  to  validity,  261 

VaUdity  of  oath,  257 
Proceedings  in  which  oath  is  taken  — 

Affidavits  in  judicial  proceedings, 
262 

Answer  in  chancery,  264 

Authority  of  officer  administering 
oath,  260-262 

Bankruptcy  proceedings,  264 

Certiorari,  263 

Courts  martial,  264 

Depositions,  262 

Ecclesiastical  tribunals,  264 
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PERJURY  —  continued. 
Proceedings  in  which  oath  is  taken  ^^ 
continued. 
Hearing  before  grand  jury,  263 
Invalidity  or  irregularity,  262 
Jurisdiction  of  tribunals,  260-262 
Legislative  inquiry,  264 
Motions  for  discontinuance!  263 
Necessity  of  oath,  262 
New  trial,  263 
Prosecutions  — 

Acquittal  on  trial  in  which  per- 
jury was  committed,  effect  as 
defense,  270 
Admission  of  falsity  as  defense, 

269 
Advice  of  counsel  as  defense,  269 
Belief  as  to  truth  as  defense,  269 
Conviction  on  defendant's  oontra- 

dictory  statements,  271 
Conviction    on    trial    in    ^^eh 
perjury  was  charged,  efleet  as 
evidence  of  guilty,  270-271 
Defenses,  269 

Forgetfulness  as  defense,  269 
Generality  of  question  as  affeetmg 

guilt,  270 
Impairment  of  memory  as  defense, 

269 
Indictment  or  information,  266 
Intoxication  as  defense,  269 
Jurisdiction,  264 
Mental  condition  of  defendant  as 

defense,  274 
Self-incrimination  as  defense,  270 
Truth  as  defense,  269 
Variance,  275 
Reputation  of  defendant  for  troth 

and  veracity,  274 
Self-incrimination  as  defense,  270 
Statutes,  construction  and  constitu- 

tionaUty,  255-257 
Subornation  of  perjury  — 
Attempts  at  subornation,  277 
Definition,  276 
Evidence,  276 
Indictment,   276 
Nature  of  offense,  276 
Test  of  perjury,  257 
Truth  as  defense,  269 
Variance,  275 
Voluntary  oath,  256,  261 
JVitnesses  — 

Competency,  273 

Husband  and  wife  testifying  for 

or  against  each  other,  273 
Number  required  to  prove  falsity- 
272 


Accumulations  — 

Charges,  application  of  role,  844 
Effect  of  invalidity,  344 
History  of  rule,  341 
Period    permitted    for    aeeomn- 
lations,  343 

Prohibition  by  rule  against  perpe- 
tuities, 285 

Statutory  modification  of  rule,  343 

Thellusson  act,  342 
Alienation    (see   also   Restraint   on 
alienation ;  Suspension  of  power 
of  alienation)  — 

Incident  to  right  of  property,  281 
Alternative    conditions,    see    Rule 

against  perpetuities 
Burial  lots,  see  Charities 
Charities  — 

Accumulations,  appUeation  of 
role  against,  344 

Applicability  of  mle  against 
perpetuities,  310 

Burial  lots,  gifts  for,  316 

Charitable  odrporationa,  gifts  to. 
312 

Corporation  as  donee  for  benefit 
of  others,  314 

Corporation  to  be  organised  to 
take  gift,  312 

English  statutes  affeetmg  gifts  to 
charities,  317 

Fntore  enjoyment  of  vested  gifts. 
315 

Future  incorporation,  312-314 

Gifts  depending  on  aets  of  others, 
311 

Gifts  over  to  diarity,  316 

Gift  to  corporation  to  be  there- 
after organised,  312 

Monuments,  gifts  for,  316 

Officers  as  donees  for  benefit  of 
others,  314-315 

Restraint  on  alienation,  exception 
to  rule  against,  328 

Statutes  affecting  gifts  to  chari- 
ties, 317 

Unincorporated  societies  as 
donees,    314 

Vested  gifts  with  enjoyment  post- 
poned, 315 
Children  (see  also  Issue)  — 

Gifts  to  unborn  children  as  within 
rule  against  perpetuities,  308 

Postponement  of  vesting  till  death 
or  majority  of  childrai  of  lir- 
ing  persons,  309 
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PERPETUITIES  -*  continued. 
Class,  gift  to,  as  within  rale  against 

perpetuities,  307 
Conditional    limitations    as    within 

rule  against  perpetuities,  279 
Conflict  of  laws,  application  of  rule 

against  perpetuities,  319 
Construction     of     instruments     as 

affecting  role  against  perpetuities, 

295 
Corporations  (see  also  Charities)  — 

Qif  ts  to  charitable  corporations  as 
within  rule  against  perpetuities, 
312 
Definitions  — 

Perpetuity,  287 

Suspension  of  alienation,  340 
Delay   in   vesting  of   estates,   pre- 
vention, 285 
Disposal  as  incidental  to  right  of 

property,  281 
Enjoyment,   see  Restraints  on  en- 
joyment 
Equitable      estates,      restraint     on 

alienation,  335 
Equity,  application  of  rule  against 

perpetuities,  305 
Estoppel  to  invoke  rule  against  per- 
petuities, 324 
Executors,  power  of  sale  as  restraint 

on  alienation,  336 
Executory    devises    as    within    rule 

against  perpetuities,  298 
Failure    of    issue,    construction    of 

references  to,  295-297 
Fee  simple,  restraint  on  alienation, 

326 
Fee  tail,  restraint  on  alienation,  333 
History  of  rule  against  perpetuities, 

283 
Husband    and    wife,    restraint    on 

alienation    of    married    woman's 

estate,  338 
Intention   as  affecting  rule  against 

perpetuities,  294 
Issue  — 

Construction  of  references  to  fail- 
ure of  issue,  295-297 

Possibility  of  issue  extinct  as  af- 
fecting rule  against  perpetui- 
ties, 301 

References  to  failure  of  issue  as 
affecting  rule  against  perpetui- 
ties, 295 
Landlord  and  tenant  — 

Leases  as  within  rule  against  per- 
petuities, 303 
E.  C.  L.  Vol.  XXL— 67. 


PERPETUITIES  —  eonUnued. 

Landlord  and  tenant  —  continued. 
Restraint  on  alienation  by  tenant, 
334 

Leases  as  within  role  against  perpe- 
tuities, 303 

Life  estates,  restraint  on  alienation^ 
333 

Lives  in  being,  see  Period  allowed  by 
rule  against  perpetuities 

Married  women's   estates,  restraint 
on  alienation,  338 

Mortmain  statutes,  286 

Options  as  within  rule  against  per- 
petuities, 303 

Partition  — 

Covenant  against,  as  restraint  on 

alienation,  335 
Prohibition  as  restraint  on  enjoy- 
ment, 348 

Period  allowed  by  role  against  per- 
petuities — 
Determination  of  commencement, 

294 
Citation  period,  201,  293 
Gross  period  of  21  years,  293 
Infancy,  period  of,  291,  293 
Limitation  to  two  lives,  318 
Lives  in  being,  291 

Personal  property  — 
Application  of  rule  against  per- 
petuities, 304-305 
R^traint  on  alienation,  335 

Possibility      on      possibility,      rule 
against,  286 

Postponement  of  enjoyment  not  pro- 
hibited, 285 

Powers  as  within  rule  against  per- 
petuities, 302 

Remainders,  rule  against  perpetui- 
ties as  applicable  to,  297 

Remoteness  — 
Actual  remoteness,  289 
Commencement  and  terminatioB  of 

interest,  291 
Possible  remoteness,  289 

Restraint  on  alienation  — 

Alienability    as    incident    of    fee 

simple,  326 
Alienation  by  lessees,  334 
Charities,  328 

Conditions    subsequent    terminat- 
ing estate,  327 
Construction  of  instruments,  329 
Covenants  against  partition,  335 
Covenants  to  make  payment  on 
sale,  334 
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PERPETUITIES  —  eontiMued. 
Restraint  on  alienation  —  continued. 

Definition  of  suspension  of  aliena- 
tion, 340 

Effect  of  invaUdity,  329 

Equitable  estates,  335 

Estates  tail,  333 

Pee  simple  estates,  326 

Fee  tail,  333 

Involuntary  alienation,  336 

Life  estates,  333 

Limitation  as  to  persons,  332 

Limitation  as  to  time,  331 

limit  of  time  fixed  by  statute,  339 

Married  women's  estates,  338 

Measurement  of  time  by  lives  and 
years,  340 

Partial  restraint,  330-333 

Partition  restrained,  335,  348 

Personal  property,  335 

Postponement  of  enjoyment  dur- 
ing or  beyond  minority,  347 

Powers  of  sale  in  executors  or 
trustees,  336 

Rule  stated,  345 

Spendthrift  trusts,  337 

Statutory  provisions,  325,  339- 
341 

Suspension  of  alienation  defined, 
340 

Time  limited  by  statute,  339 

Time  measured  by  lives  and  years, 
340 

Trusts,  335 

Valid  restraints,  346 

Void  restraints,  347 
Reversions,  rule  against  perpetuities 

as  applicable  to,  297 
Right  of  property,  disposal  as  inci- 
dent to,  281 
Rule  against  perpetuities  — 

Actual  and  possible  remoteness, 
289 

Alternative  conditions  as  within 
rule,  300 

Application  to  legal  estates  in 
land,  297-304 

Charities,  gifts  to,  310-317 

Classes  of  persons  affected  by  rule, 
307-310 

Commencement  and  termination 
of  interest,  remoteness,  291 

Common  law  adoption  of  rule, 
317-318 

Conditional  limitations  and  de- 
vises on  condition  as  within  rule, 
299 


PERPETUITIES  —  continued. 
Rule  against  perpetuities  —   cei^ 

tinued. 
Conflict  of  laws  as  to  application 

of  rule,  319 
Construction  of  instruments  not 

involved,  295 
Contingent  estates  only  as  within 

rule,  297 
Delay  in  vesting  of  estates,  285 
Definition  of  perpetuity,  ^7 
Devolution  of  later  void  gift,  322 
Disposal  of  property  on  failure  of 

limitation,  320-325 
Equity,  application  of  rule  in,  305 
Estoppel  to  invoke  rule,  324 
Executory  devises  as  within  rule, 

298 
Failure   of   issue,    references   to, 

295-297 
Future  corporation  as  uncertain 

event,  313 
Gift  to  class,  307 
History  of  rule,  283 
Immediateness  of  enjoyment,  290 
Intention  of  parties  as  immaterial, 

294 
Invalidity  of  later  gift  as  affecting 

prior  gift,  323 
Invalidity    of    limitations    under 

rule,  effect,  320-325 
Invalidity  of  prior  gift  as  affect- 
ing later  gift,  322 
Leases  as  within  rule,  303 
Object  of  rule,  287-291 
Options  as  within  rule,  303 
Part  of  gift  in  violation  of  rule, 

320 
Period  allowed  by  rule,  291-294 
Personal  property,  application  of 

rule  to,  304-305 
Persons  affected  by  rule,  307-310 
Possibility  of  issue  extinct,  301 
Postponement    of    enjoyment    aa 

permissible,  285 
Postponement  of  vesting  till  death 

or  majority  of  children  of  liv- 
ing persons,  309 
Powers  as  within  rule,  302,  307 
Public  policy  as  basis,  317-318 
Remainders  as  within  rule,  297 
Reversions  as  within  rule,  297 
Scope  of  rule,  287-291 
Shifting  and  springing  issues,  301 
Statement  of  rule,  282 
Statutory    modification    of    rule, 

317-319 
Trusts  as  within  rulCi  306 
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PERPETUITIES  —  continued. 
Role   against   perpetuities  —   con- 
tinued. 
Unborn  children  of  living  persons, 

gifts  to,  308 
Vested  estates,  297 
Vesting  of  estates  within  limited 
time  as  object  of  rule,  288 
Shifting    and    springing    issues    as 
within   rule  against  perpetuities, 
301 
Spendtlmft    trust    as   restraint    on 

alienat(0n,  337 
Suspending  power  of  alienation,  see 

Rule  against  perpetuities 
Suspension   of  alienation^   see   Re- 
straints on  alienation 
Trusts  — 
Application  of  rule  against  perpe- 
tuities, 306 
Power  of  sale  in  trustee  as  re- 
straint on  alienation,  336 
Power  of  sale  in  trustee  as  within 

rule  against  perpetuities,  307 
Restraint  on  alienation  of  trust 
estates,  335 
Unborn  children,  gifts  to,  as  within 

rule  against  perpetuities,  308 
Unincorporated  society  as  donee  for 

charitable  uses,  314 
Unlawful  accumulations,  see  Accu- 
mulations 
Use  of  property,  see  Restraints  on 

enjoyment 
Vested  estates,  rule  against  perpetui- 
.    ties  not  applicable,  297 
Vesting  of  estates,  prevention  of  de- 
lay, 285 

PHYSICIANS  AND  SUBOEONS  — 

Abandonment  of  case  by  physician, 
389 

Abatement  of  action  for  malpractice, 
"     400 

Actions,  see  Malpractice 

Advertising,  propriety,  363 

Assault  and  battery,  operation  with- 
out consent  of  patient,  392 

Assistants,  liability  for  want  of  care 
or  skill,  389 

Autopsy  performed  without  author- 
ity, 393 

Births,  requiring  physicians  to  re- 
port, 364^365 

Burden  of  proof,  showing  cause  for 
revocation,  362-363 


PHYSICIANS  AND  SURGEONS  — 
continued. 
Care  and  skill,  see  Malpractice;  Re- 
lation of  physician  to  patient 
Character  —  / 

Bad  character  as  ground  for  re- 
voking license,  362 
Qualification  for  license,  357 
Charity  hospitals,  liability  for  neg- 
ligence of  attendants  and  physi- 
cians, 395-396 
Chiropractors  as  requiring  licenses, 

371 
Christian  science  — 
Care  and  skill,  how  judged,  383 
Healer  defined,  352 
Healers   as   within   license   laws, 
371-373 
Compensation  — 
Amount  of  compensation,  415 
Corporation  as  liable  for  medical 

attention  to  employee,  413 
County  as  liable  for  medical  at- 
tention to  poor,  412 
Dependent  relatives,   medical  at- 
tention to,  412 
Express  contract,  recovery  on,  409 
Failure  of  treatment  as  defeating 

right,  417 
Husband  as  liable  for  services  to 

wife,  411 
Implied  contract,  recovery  on,  410 
Malpractice  as  defeating  right  to 

compensation,  417 
Master's  liability  for  medical  at- 
tention to  servant,  414 
Parent  as  liable  for  services  to 

child,  411 
Person  requesting  attendance  as 

Uable,  412 
Persons  liable  to  physician,  411 
Recovery  on  express  contract,  409 
Recovery  on  implied  contract.  410 
Services  rendered  to  unconscious 

person,  410-411 
Unlicensed  physician's  right  to  re- 
cover, 417 
Confidential  communications,  378 
Confidential    relation    of    physician 

and  patient,  377 
Contagious  diseases,  requiring  physi- 
cians to  report,  364-365 
Contracts    between    physician    and 
patient,  burden  of  proving  fair- 
ness, 377 
Contributory    negligence,    see    Mal- 
practice 
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PHYSICIANS  AND  SURGEONS  — 
continued. 

Corporations  — 
Agent's  anthority  to  employ  physi- 
cian f o]\  employees,  414 
Liability  for  malpractice  of  physi- 
cian employed,  396 
Medical  attention  to  employee,  lia- 
bility, 413 
Physician  employed  by,  as  inde- 
pendent contractor,  307 
Recovery    of    compensation    for 

medical  services,  410 
Right  to  practice  medicine,  365 

County  as  liable  for  medical  atten- 
tion to  poor,  412 

Creation  of  relation,  see  Relation  of 
physician  to  patient 

Criminal  liability  of  physician,  408 

Cure    (see  also  Malpractice;   Rela- 
tion of  physician  and  patient) — 
Contract  to  cure  patient,  391 
Undertaking  case  not  guaranty  of 
cure,  391 

Damages,  see  Malpractice 

Dead  body,  autopsy  performed  with- 
out authority,  393 

Deaths,  requiring  physicians  to  re- 
port, 364^365 

Definitions  — 
Christian  science  healeri  352 
Dentist,  352 
Osteopath,  352 
Physician,  352 
Surgeon,  352 

Dentists  — 
Definition,  352 
Degree  of  care  and  skill,  386 
license  laws  as  applicable  to  den- 
tists, 373 

Diagnosis,  see  Malpractice 

Discriminatory  license  laws,  358-360 

Due  process  of  law  to  protect  right 
tb  practice  medicine,  362 

Evidence,  see  Malpractice 

Experimenting  on  patients  as  mal- 
practice, 385 

Expert   and   opinion   evidence,   see 
Malpractice 

Fees,  see  Compensation 

Fraud  — 

Advertising    cures    of    incurable 

diseases,  364 
Revocation  of  license  for  fraud, 
362 

Gift  from  patient  to  physician,  bur- 
den of  proving  fairness,  377 


PHYSICIANS  AND  SURGEOJJS  — 
continued. 
Homeopathy,   treatment  not   to   be 

judged  by  allopathic  rules,  383 
Hospital  physicians,  see  Relation  of 

physician  to  patient 
Hospitals,  liability  for  negligence  of 

attendants  and  physicians,  395 
Husband  and  wife  — 
Malpractice    on    wife,    husband's 

right  to  recover,  397 
Medical   attention   to   wife,   hus- 
band's responsibility,  411 
Medical    services    to    abandoned 
wife,  410 
Husband's   consent   as  .essential   to 

treatment  of  wife,  393 
Hypothetical  questions  in  malprac- 
tice cases,  405 
Immorality  as  ground  for  revoking 

license,  362 
Infant   employing   physician,   crea- 
tion of  relation,  376 
Infectious  diseases  carried  by  physi- 
cians, liability,  389 
Insanity,  liability  of  examining  phy- 
sician, 376 
Judgment  of  physician  not  guaran- 
teed, 390 
Licenses    (see   also  Medical   boards 
and  societies;  Practicing  with- 
out license)  — 
Bad  character  as  ground  of  revo- 
cation, 362 
Burden  of  showing  cause  for  revo- 
cation, 362-363 
Character     as     qualification     for 

license,  357 
Chiropractors    as    within    license 

laws,  371 
Christian  science  healers  as  with- 
in license  laws,  371-373 
Compensation,  recovery  by  unli- 
censed physician,  417 
Corporations,  right  to  obtain  li- 
cense, 365 
Delegation  of  power  to  grant  and 

revoke,  365 
Dentists  as  requiring  licenses,  373 
Diploma  as  basis  of  license,  354 
Discriminatory  license  laws,  358- 

360 
Effect  of  license,  360 
Examination  as  basis  of  license, 

354 
Fee  for  license,  368 
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PHYSICIANS  AND  SURGEONS  — 
continued. 
Licenses  —  continued. 
Fraud  as  groimd  of  revocation, 

362 
Immorality  as  ground  of  revoca- 

tion,  362 
Masseurs  as  within  license  laws, 

371 
Midwives    as    requiring    licenses, 

373 
Opthalmologists   as   requiring   li- 
censes, 373 
Persons  required  to  obtain  licenseSi 

365 
Police  power  as  authorizing  revo- 
cation, 362 
Police  power  to  regulate,  352-354 
Power  to  license  and  regulate,  352- 

354 
Prior  practice  as  basis  of  license, 

355-357 
Public  health  as  related  to  regu- 
lation of  physicians,  352-354 
Qualifications  of  application,  354- 

358 
Regulation    of    practitioners    not 

affected  by  license,  360 
Residence  as  basis  of  license,  355- 

357 
Revocation,  361 
Rights  and  obligations  attendant 

on  license,  360 
Unprofessional  conduct  as  ground 

of  revocation,  363 
Vested  right  not  created  by  license, 

360 
Limitation  of  actions  in  malpractice 

cases,  400 
Malpractice  — 
Abandonment  of  case,  389 
Abatement  of  actions,  400 
Absence   of   personal   negligence, 

392-395 
Admissibility  of  evidence,  405 
Amount  of  recovery,  407-408 
Application  of  standard  of  care 

and  skill  to  practice,  387-392 
Assistants,  negligence  of,  389 
Assistants,     physician's     liability 

for  negligence  of,  393 
Burden  of  proof,  406 
Care,  failure  to  exercise  as  ground 

of  liability,  379 
Christian  science  healer  not  to  be 

judged  by  schools  of  medicine, 

383 


PHYSICIANS  AND  SURGEONS  — 

continued. 
Malpractice  —  continued. 

Compensation,  malpractice  as  de- 
feating recovery,  417 

Contract  or  tort  liability,  400 

Contributory    negligence    of    pa- 
tient, 402 

Corporation  employing  physician, 
395 

Criminal  liability  of  physician,  408 

Damages,  407-408 

Dentists,  386 

Diagnosis   by   another   physician, 
right  to  accept,  388 

Diagnosis,  want  of  requisite  skill 
and  care,  387-388 

Duties    and    liabilities    generally, 
379 

Established  mode  of  practice  as 
test,  384 

Evidence,  405-407 

Examination  for  insanity,  decree 
of  care,  376 

Experimenting  on  patients,  385 

Expert  evidence,  405 

Form  of  action,  400 

Homeopathic  treatment  not  to  be 
judged  by  allopathic  rules,  383 

Husband's   right   to   recover   for 
injury  to  wife,  397 

Hypothetical  questions,  405 

Infection    communicated    to    pa- 
tients, 389 

Judgment  not  guaranteed,  390 

Limitation  of  actions,  400 

Locality  of  practice  as  test,  385 

Nurse,    physician's    liability    for 
negligence  of,  393 

Oculists,  386 

Opinion  evidence,  405 

Parent's  right  to  recover  for  in- 
jury to  child,  398 

Partners  as  liable  for  each  others 
acts,  394 

Persons  entitled  to  recover,  397- 
398 

Physical  examination  in  personal 
injury  cases,  398-400 

Place  of  practice  as  test,  385 

Presumptions,  406 

Prior  action  by  physician  for  com- 
pensation as  defense,  403 

Public  policy  as  basis  of  physi- 
cian's liabiHty,  379-380 

Res  judicata,  judgment  in  action 
fflfr  physician's  fees,  403 
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PHYSICIANS  AND  SURGEONS  — 
continued. 
Malpractice  —  continued. 

School  of  medicine  as  test  of  treat- 
ment, 383 
Set-off  against  action  for  physi- 
cian's fees,  403 
Skill,  want  of  or  failure  to  exer- 
cise as  ground  of  liability,  379 
Specialist,  387 
Sponge  lecEt  in  patient's  body,  388, 

393 
Standard  of  care  and  skill,  381- 

392 
State   of  medical   knowledge   as 

test,  384 
Surgical  articles  left  in  patient's 

body,  388 
Surgical   operation   without   con- 
sent of  patient,  392 
Test  of  treatment,  school  of  medi- 
cine, 383 
Tort  or  contract  liability,  380,  400 
Treatment   after  surgical  opera- 
tion, 390 
Treatment,  want  of  requisite  skill 

and  care,  387-388 
Treatment  without  consent  of  pa- 
tient, 392 
Unusual  treatment,  385 
Veterinary    surgeons,    degree    of 

care  and  skill,  387 
Visits,  determination  of  frequency, 

389 
Witnesses,    waiver    of    privilege, 

40(5 
X-ray  operators,  386 
X-rays,  use  of  without  requisite 
knowledge,  383 
Masseurs  as  requiring  licenses,  371 
Master's  liability  for  medical  atten- 
tion to  servant,  414 
Medical  boards  and  societies  — 
Power  to  refuse  or  revoke  licensee, 

366 
Procedure  before  or  against,  367 
Regulation  of  physicians,  367 
Medical  knowledge,  see  Malpractice 
Midwifery,  license  as  necessary,  373 
Mode  of  practice,  see  Malpractice 
Negligence,  see  Malpractice 
Nurses,  hospital  as  liable  for  negli- 
gence of,  395 
Occupation  tax,  368 
Oculists,  degree  of  care  and  skill  of, 
386 


PHYSICIANS  AND  SURGEONS  — 
*  continued. 
Opthalmology  as  requiring  license, 

373 
Osteopathy  — 
Definition  of  osteopath,  352 
License  laws  as  including  osteo- 
paths, 370 
Practicing  osteopathy  as  practio- 
ing  medicine,  370 
Parent  and  child  — 

Consent  as  essential  to  treatment 

of  child,  393 
Malpractice    on    child,    parent's 

right  to  recover,  398 
Medical  attention  to  child,  parent's 
UabiHty,  411 
Partnership   liability   for   malprac- 
tice, 394 
Patients,  see  Malpractice;  Relation 

of  ph3rBician  to  patient 
Penalties  for  practicing  without  li- 
cense, 37a-375 
Personal  injury  cases,  physical  ex- 
amination, 398-400 
Physical    examination    in    personal 
injury  cases,  liability  of  physician, 
398-400 
Police  power,  see  licenses 
Poor  persons,  county  as  liable  for 

medical  attention,  412 
Practice  of  medicine   (see  also  Li- 
censes) — 
Common  law  right  to  practice,  354 
Corporations,  365 
Definition,  369 
Due   process   of   law   to   protect 

right,  362 
Property  right,  362 
Qualifications  for  license,  354-358 
Statutory    regulations,     see     li- 
censes 
Vested  right  to  practice  denied, 

355-356 
What  constitutes  practice,  369 
Practicing  without  License  — 
Chiropractors,  371 
Christian  science  healers,  371-^73 
Definition  of  practicing,  369 
Dentists,  373 

Federal  courts  following  state  de- 
cisions in  construction  of  stat- 
utes, 368-369 
Masseurs,  371 
Midwives,  373 
Opthalmologists,  373 
Osteopaths,  370 
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PHYSICIANS  AND  SURGEONS  — 
continued. 

Practicing   without   license  —  con- 
tinued. 
Prosecutions  and  penalties,  37S- 

375 
Single  act  as  practicing,  369 
Statutory  prohibition,  368 
What  constitutes  practicing,  369 

Privileged  communications,  378 

Professional  conduct  as  subject  to 
regulation,  363 

Property  right  to  practice  medi- 
cine, 362 

Prosecutions  for  practicing  without 
license,  373-375 

Public  policy,  see  Malpractice 

Railroad  hospitals,  liability  for  n^- 
ligence  of  attendants  and  physi- 
cians, 395-396 

Refusal  to  take  cases,  right  of  physi- 
cian, 378 
'  Regulation,  see  License 

Relation  of  physician  to  patient  — 
Acceptance  of  patient  as  creating 

relation,  375 
Assuring  patient  of  cure,  378 
Care  and  skill  of  physician,  duty 

to  exercise,  377 
Confidential  relation,  377 
Consensual  character  of  relation, 

375 
Creation  of  relation,  375 
Duty  of  physician,  377 
Foundation  of  relation,  375 
Infant  employing  physician,  376 
Nature  of  relation,  375 
Obligation  to  take  cases,  378 
Professional  obligation  of  physi- 
cian, 377 
Trust  and  confidence  towards  pa- 
tient, 377 

Res  judicata,  see  Malpractice 

Revocation  of  license,  361 

School  of  medicine  as  test  of  treat- 
ment, 383 

Set-off  of  claim  for  malpractice 
against  liability  for  services,  403 

Skill,  see  Malpractice;  Relation  of 
physician  to  patient 

Solicitation  of  patients  as  improper 
conduct,  363-364 

Specialists  — 
Degree  of  care  and  skill,  387 
Selection   by   physician,  duty 
e^arding,  390 


PHYSICIANS  AND  SURGEONS  — 

continued. 
Specialists  —  continued. 
Sponge  left  in  patient's  body,  388, 

393 
Surgeon  defined,  352 
Surgical  operations,  see  Malpractice 
Taxation  of  physicians,  368 
Tort  liability,  see  Malpractice 
Transactions  between  physician  and 

patient,  undue  influence,  377 
Treatment,  see  Malpractice 
Trust  relation  to  patient,  377 
Undue  influence  exercised  by  physi- 
cians, 377 
Unprofessional  conduct  — 

Groufld  for  revoking  license,  363 

Solicitation  of  patients,  363-364 

What  constitutes,  363 
Unusual  treatment  as  malpractice, 

385 
Vested  right  to  practice  medicine, 

355-356 
Visits,  determination  of  freqneney, 
•      389 
Witnesses,  see  Malpractice 
X-ray  operators,  degree  of  care  and 

skill,  383,  386 

PIRACY  — 

Acts  constituting  piracy,  423 

Admiralty   jurisdiction   at   common 
law,  421 

Belligerents,  acts  of  not  piratical, 
425 

Confiscation  of  pirate  vessels  — 
Conviction  before  confiscation,  428 
Liability  to  confiscation,  427 

Congress,  power  to  define  and  pun- 
ish piracy,  421 

Constitutional   power  of   Congress, 
421 

Definition,  419 

Distinctions,  420 

Grade  of  crime  at  common  law,  421 

Intent  of  act,  424 

Jurisdiction  — 
Admiralty  jurisdiction  at  common 

law,  421,  426 
Territorial  limits,  427 

Lucri  causa  as  essential  to  crime,  424 

Murder  distinguished  from  piracy, 
420 

National  character  of  vessel  plun- 
dered, materiality,  423 

Nature  of  crime,  420 
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PIRACY  —  continued. 

Passengers  on  vessel  committing 
piracy,  423 

Persons  who  may  commit  piracy,  423 

Place  where  piracy  may  be  commit- 
ted, 423 

Privateering  distinguished,  420 

Punishment,  427 

Restitution  of  property  captured  by 
pirates,  429 

Seizure  of  pirate's  vessels,  427 

Slave  trading  as  piracy,  423 

PLEADING  — 

Abandonment  of  former  action  not 

ground  of  demurrer,  522 
Abatement  —  % 

Amendment  of  plea  in  abatement, 
576 

Another  action  pending,  543 

Defect  of  parties,  544 

Demurrer  to  plea  in  abatement, 
518 

Jurisdiction  of  person,  want  of, 
542 

Matters  pleadable  in  abatement, 
541 

Nonjoinder  of  parties,  544 

Order  of  pleading,  540 

Pendency  of  another  action,  543 

Plea   in    abatement   disting^hed 
from  plea  in  bar,  539 

Requisites  of  plea,  540 
Abbreviations  — 

Meaningless  abbreviations  as  sur- 
plusage, 453 

Use  in  pleadings,  448 
Accord  and  satisfaction,  plea  in  bar, 

647 
Admissions  in  pleading  (see  also  De- 
nials) — 

Demurrer  as  admission  of  facts, 
506 

Denial  contrary  to  admission,  ef- 
fect, 452 

Effect,  607 

Failure  to  deny  as  admission,  561- 
562 

General  issue  as  admitting  state- 
ment of  good  cause  of  action, 
562 
Affidavit  of  merits  in  support  of  de- 
fense, 538 
Aider  of  pleadings  by  verdict,  615 
Alternative    averments    as    vitiating 

pleading,  451 


PLEADING  —  eontinued. 

Alternative  relief,  see  Prayer  for  re- 
lief 
Ambiguity  (see  also  Definiteness  and 
certainty)  — 

Demurrer  for  ambiguity,  526 
Amendments  — 

Action  at  law  changed  to  suit  in 
equity,  581 

Amplification  of  statements,  580 

Appeals,  573 

Appeal     as     affecting    right    to 
amend,  589 

Appellate  court,  power  to  allow, 
579 

Bar    of    statute    of    limitations, 
avoidance,  586 

Complaint   not   stating  cause  of 
action,  580 

Conditions  imposed  on  allowance, 
575-576 

Conforming  to  proofs,  578 

Continuance   granted   to   adverse 
party,  576 

Counts  added  by  amendment,  579- 
580 

Default  as  affected  by  subsequent 
amendment,  588-589 

Demurrer  as  amendable,  576 

Departure  in  amended  pleading, 
583 

Dilatory  pleas,  576 

Discretion  of  court,  572 

Equity  suit  changed  to  action  at 
law,  581 

Favor,  amendments  regarded  with, 
580 

Formal  defects  cured  by  amend- 
ment, 580 

Form  of  action  changed  by  amend- 
ment, 580,  583 

Inserting  amended  pleading,  588 

Jurisdictional  averments  inserted 
by  amendment,  579 

Leave  to  amend,  575 

Liberal  allowance  in  furtherance 
of  justice,  572 

Limitation  of  rule  allowing  amend- 
ments, 580-585 

Misnomer  of  parties,  correction, 
584 

Mistakes   as   curable   by   amend- 
ment, 579 

Nature    of    action    changed    by 
amendment,  580 

Negligence  of  counsel,  575 
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PLEADING  —  continued. 
Amendments  —  continued. 
New  cause  of  action  introduced, 

580,  581 
Original   pleading  as  superseded 

by  amended  pleading,  587 
Parties,  addition,  substitution  or 

striking  out,  580,  584 
Parties,  change  involving  substan- 
tial departure,  582 
Parties,  competent  plaintiff  sub- 
stituted for  incompetent  plain- 
tiff, 584 
Parties,  correetion  of  misnomer, 

584 
Parties,  individual  changed  to  rep- 
resentative  capacity   and   con- 
versely, 585 
Pleadings  amendable,  576 
Plea  in  abatement  as  subject  to 

amendment,  576 
Relation  back  of  amendment,  587 
Beplication  as  amendable,  576 
Stage  of  proceedings,  575,  577 
Statute  of  limitations  as  pleadable 

by  amendment,  585 
Subject   matter   of   amendments, 

579 
Substitution  of  nefw  eause  of  ao- 

tion,  581 
Terms  imposed  on  allowance,  575 
Time  of  allowance,  575,  576 
Verification  corrected  or  supplied 

by  amendment,  579 
Vested    rights    as    disturbed    l^ 

amendment,  577 
Writ  of  error  as  amendable,  576 
Another  action  pending  not  ground 

of  demurrer,  522 
Answer,  see  Plea  or  answer 
Anticipating  matters  of  defense,  491 
Appeal  and  error  — 
Defects  in  pleadings,  614 
Formal  and  special  defects,  625 
Grounds  of  general  demurrer  in- 
volved on  appeal,  G24 
Objections  not  raised  below,  625 
Presumptions  on  appeal,  622 
Review  of  errors  in  pleadings,  622 
Appearance,  defects  waived  by,  591 
Arbitration  and  award,  plea  in  bar, 

547 
Argumentativeness,  mode  of  raising 

objection,  511 
Assignees,  averments  in  pleadings  by 
and  against,  488 


PLEADING  —  eontinued, 

^Afisumpsit  — 

Common  counts,  495 

General  issue,  564 
Averments,  see  Complaint  or  declar- 
ation;   Information    and    belief; 

Manner  and   form   of   pleading; 

Plea  or  answer 
Bar,  see  Plea  or  answer 
Bill  of  particulars  — 

Amendment,  481 

Amplification  of  declaration,  480 

Demurrer  to  test  sufficiency,  481 

Discretion  as  to  granting  or  re- 
fusing, 480 

Nature  and  effect,  481 

Object,  480 

Sufficiency,  481 
Bills  and  notes,  denials  in  actions  on, 

562-563 
Bonds,  general  issue  in  actions  on, 

565 
Capacity  to  sue,  demurrer  for  want 

of,  526 
Carriers,  actions  against,  as  sound- 
ing in  tort,  494 
Certainty,  see  Construction  of  plead- 
ings; Definiteness  and  certainty; 

Manner  and  form  of  pleading 
Code  provisions  — 

Abolition  of  forms  of  pleading, 
450 

Departure,   modification  of  com- 
mon law  rule,  456 

Duplicity  in  code  pleading,  454 

Equitable  defenses,  533 

Forms  of  action  abolished,  468- 
469 

Paragraphing  pleadings,  451 
Complaint  or  declaration   (see  also 
Counts;  Joinder  of  causes  and 
defenses)  — 

Aider  by  answer  or  other  pleading, 
492 

Aider  by  verdict,  615 

Anticipating  matters  of  defense, 
492 

Assignees  as  parties,  488 

Averments  generally,  483-485 

Conmiencement     and    conclusion, 
485 

Common  counts,  495 

Consideration,  averment  of,  494- 
495 

Contracts  within  statute  of  frauds, 
declaring  on,  501 


1386 


INDEX 


PLEADING  —  continued. 
Complaint   or   declaration   — *   eon^ 
tinued. 

Contributory  negligence,  necessity 
of  negativing,  486 

Corporations  as  parties,  487 

Cross  complaint,  502 

Damages,    when    required    to    be 
pleaded,  498 

Defects  cured  by  answer,  492 

Defects  waived  by  answering,  614 

Demand,  necessity,  496 

Entitling,  483 

Essential  and  formal  parts,  483- 
485 

Ex  contractu  actions,  493 

General  relief,  489 

Jurisdictional  facts,  averment  of, 
483 

Matters  within  knowledge  of  ad- 
verse party,  486 

Names  of  parties,  483,  486-487 

Negativing  exceptions,  485 

Negative  facts,  averment  not  re- 
quired, 485 

Negativing     contributory     negli- 
gence, necessity,  486 

Negativing  possible  defenses,  491 

Negligence  as  basis  of  recovery, 
499-501 

Nomenclature  generally,  482 

Notice,  necessity  of  averment,  496 

Offer    to    perform,    necessity    of 
averment,  497 

Outlines  of  complaint,  483-485 

Parties,  naming  and  showing  rela- 
tion, 486-487 

Parties  suing  o^  sued  in  represent- 
ative capacity,  487 

Performance,    necessity   of   aver- 
ment, 497 

Prayer  for  relief,  489 

Special  relief,  489 

Statement  of  cause  of  action,  482 

Subscription  or  signature,  484 

Supplemental  complaint,  503 

Tender  of  performance,  necessity 
of  averment,  497 
.   Trustee  as  parties,  488 

Verification,  484,  490-491 
Conclusions  of  law  — 

Demurrer  as  mode  of  raising  ob- 
jection, 441 

Demurrer,  effect  as  admission,  508 

Distinction  between  ultimate  fact 
and  legal  conclusion,  442 


PLEADING  --  continued. 

Conclusions  of  law  —  continued. 

Effect  of  pleading  legal   ooncln- 
sions,  441 

Facts  not  controlled  by  averment 
of  conclusion,  450 

Instances  of  legal  conclusions,  442 

Rule  against  pleading,  440 
Conditions  — 

Conditions  precedent,  462 

Conditions  subsequent,  462 

Statutory    conditions    precedent, 
463 
Confession  and  avoidance,  plea  in 

bar,  546 
Conforming  to   proofs   by   amend- 
ment, 578 
Consideration,  necessity  of  pleading, 

494-495 
Construction  of  pleadings  — 

Certainty  to  common  intent,  464 

Code  rule,  466 

Common  law  rule,  464-466 

Construction  against  pleader,  464- 
466 

Election    between    tort   and   con- 
tract, 464 

Liberal  rule,  466 

Presumptions    not    indulged     in 
favor  of  pleader,  464 

Rules   of   construction   generally, 
464 

Strict  rule,  464r466 

Words  construed  with  reference  to 
context,  447 
Continuance  on  allowing  amendment, 

576 
Contract   (see  also  Written  instru- 
ments) — 

Distinction  between  actions  in  con- 
tract and  tort  abolished,  468 

Form  of  complaint  on  contract, 
493 

Illegality  pleaded  in  Dar,  552-554 

Joinder  of  cause  of  action  in  tort, 
468 

Joint  contracts,  recovery  on,  494, 
613 

Plea  in  bar  in  ez  contractu  action, 
547 

Quantum  meroit  joined  with  count 
on  express  contract,  470 

Statute  of  frauds,   declaring  on 
contracts  within  statute,  501 

Test  as  to  ex  contractu  actions, 
494 
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PLEADING  ■—  eontirmed. 

Contributory  negligence,  see  Negli- 
gence 
Corporations  — 
Capacity  to  suei  averment  in  com- 
plaint, 487 
Liability  to  suit,  averment  in  com- 
plaint, 487-488 
Counts  —     . 
Amendment  to  supply,  579-580 
Common  counts,  495 
Election,  motion  to  compel,  599- 

600 
Inconsistent  allegations,  471 
Money  count  joined  with  special 

count,  470 
Reference  from  one  count  to  an- 
other, 470,  477 
Several  counts  treated  as  distinct 

declqxations,  470 
Single  cause  of  action  stated  in 
separate  counts,  470 
Courts,  see  Jurisdictional  averments 
Cross  complaint,  502 
Cumulative  averments,  effect,  451 
Damages  — 
Demurrer  to  determine  measure  of 

damages,  514 
General  damages,  498 
Pleading  generally,  498 
Punitive  damages,  499 
Remoteness  as  ground  of  demur- 
rer, 511 
Special  damages,  498-499 
Debt,  general  issue,  564 
Declaration,  see  Complaint  or  dec- 
laration 
Defenses,  see  Joinder  of  causes  and 

defenses;  Plea  or  answer 
Definiteness  and  uncertainty  — 
Indefiniteness  as  ground  for  de- 
murrer, 526 
Motion  to  make  more  definite  and 

certain,  600 
Motion  to  make  more  definite  and 
certain  in  lieu  of  demurrer,  513 
Plea  or  answer,  532 
Uncertainty  as  ground  of  demur- 
rer, 526 
Definitions  — 
Demurrer,  504 
Departure,  456 
Frivolous  answer,  452 
Issue,  601 
Plea,  531 
Plea  in  bar,  545 


PLEADING  ^  eontinued. 
Definitions  —  eontinuecU 

Pleading,  436 

Repugnancy,  454 

Sham  pleadings,  452 

Surplusage,  452 

Variance,  608 
Demand,  necessity  of  averment,  496 
Demurrer  — 

Admissions  on  demurrer,  506 
.  Ambiguity  as  ground  of  special 
demurrer,  526 

Amendment  of  demurrer,  576 

Amendment  when  demurrer  is  sus- 
tained, 528 

Answer  and  demurrer  at  same 
time,  512 

Answer  as  subject  to  demurrer, 
517 

Answer  on  overruling  demurrer, 
528 

Appropriateness  as  against  mo- 
tion to  strike  out  or  in  arrest  of 
judgment,  506 

Argumentativeness  of  pleading  as 
ground,  511 

Bill  of  particulars  not  subject  to 
demurrer,  481 

Classes  of  demurrers,  510 

Complaint  good  in  part,  514-516 

Conclusions  of  law  as  ground  of 
demurrer,  441 

Conclusions  of  law  not  admitted 
by  demurrer,  508 

Damages,  determination  of  meas- 
ure, 514 

Decision  on  d^nurrer,  527-531 

Defect  of  parties  as  ground  of 
special  demurrer,  522,  524 

Definition,  504 

Duplicity  as  ground  of  special  de- 
murrer, 524 

Facts  admitted  by  demurrer,  506 

Failure  to  demur  as  waiver  of  de- 
fects, 614 

Foreign  laws  as  admitted  by  de- 
murrer, o09 

Formal  defects  as  raised  by  special 
demurrer,  522 

Formal  defects  not  ground  of  gen- 
eral demurrer,  520 

General  averments,  sufficiency  on 
demurrer,  450 

General  defects  not  ground  of  gen- 
eral demurrer,  520 

General  demurrer,  510,  519-521 
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PLEADING  —  continued. 
Demurrer  —  continued. 

General    demurrer    to    complaint 

good  in  party  514-616 
Grounds,  504-511,  622 
Harmless  error  in  overruling  de- 
murrer, 528 
Hearing  and  determination  on  de- 
murrer, 527-531 
Impossible  facts  not  admitted,  509 
Incapacity  to  sue  as  ground  of 

special  demurrer,  526 
Indefiniteness  as  ground  of  spe- 
cial demurrer,  526 
Inferences  from  facts  admitted  by 

demurrer,  506-608 
Issue  of  law  raised  by,  504 
Joint  demurrers,  511 
Judgment  on  demurrer,  529 
Jurisdiction,  want  of,  as  ground 

of  demurrer,  521 
Kinds  of  demurrers,  510 
Law  of  case  in  ruling  on  demur- 
rer, 529-530 
Matters  dehors  record  not  demur- 
rable, 505 
Misjoinder  of  causes  or  parties, 

522-523 
Misnomer  of  defendant,  511 
Motion  in  lieu  of  demurrer,  513 
Nature  and  oflOice,  504r^06 
Nonjoinder  of  parties,  522,  524 
Office  of  demurrer,  504-506 
Overruling  demurrer,  527-531 
Pendency    of    former    action    as 

ground  of  demurrer,  522 
Plea  in  abatement  as  subject  to 

demurrer,  518 
Propriety  of  response  to  oyer,  511 
Purpose  of  demurrer,  504-506 
Questions  not  reached  by  demur- 
rer, 511 
Recitals  not  admitted  by  demurrer, 

508 
Record  reviewed  on  demurrer,  530 
Relation    back   to    first   error   in 

pleading,  530 
Remoteness  of  damages  as  ground, 

511 
Reply  or  replication  as  demurra- 
ble, 558 
Repugnancy  as  ground  of  special 

demurrer,  524 
Separate  counts  or  paragraphs  as 

demurrable,  516 
Speaking  demurrer,  505-506 


PLEADING  ^  continued. 
Demurrer  •—  continued. 

Special  demurrer,  610,  522-627 

Standing  on  demurrer,  628 

Statutes,  admission   of  construe- 
tion,  509 

Sustaining  demurrer,  627-531 

Theory  of  case,  511 

Uncertainty  as  ground  of  special 
demurrer,  626 
Demurrer  to  evidence,  606 
Denials  (see  also  Admissions)  -  - 

Actions  on  commercial  paper,  662- 
663 

Allegations  requiring  denial,  569 

Failure  to  deny  as  admission,  561- 
662 

Necessity,  559 

Negative  pregnant,  560-661 

Verification,  560 
Departure  — 

Amended  pleadings,  583 

Code  practice  as  to  departoreB, 
456 

Definition,  466 

Reason  of  rule  gainst,  466 

Reply  or  replication,  657 

Waiver  of  departure  in  reply,  557 
Destruction  of  instrument  as  excuse 

for  nonproduetion,  479 
Detinue,  general  issue,  664 
Development  of  science  of  pleading, 

437 
Discharge  as  pleadable  in  bar,  647 
Divorce,  failure  to  plead  recrimina- 
tion, 635 
Duplicity  — 

Demurrable  objection,  624 

Reason  of  rule  against,  455 

Several  grounds  of  action  in  one 
count,  464 

Several  theories  of  liability,  454 
Duress  as  pleadable  in  bar,  547 
''Duty"  as  legal  conclusion,  442 
Election  between  causes  or  defenses, 

motion  to  compel,  599 
Equitable  defenses  in  legal  actions, 

533 
Evidence,  see  Proof 
Evidence,  demurrer  to,  606 
Evidentiar}*^  facts  not  to  be  pleaded, 

443 
Exceptions,  necessity  of  negativing 

463 
Ex  contractu,  see  Contract 
Ex  delicto,  see  Tort 
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PLEADING  —  continued. 
Exhibits  — 
Reference  to,  as  part  of  pleading, 

476 
Reference   to    exhibit   instead   of 

direct  averment,  446 
Use  in  pleading,  476-477 
Facts,    see    Manner    and    form    of 

pleading;  Subject  matter 
False  pleadings,  see  Sham  pleadings 
Filing  pleadings  — 

Continuation    of    publication    of 

summons  as  extending  time,  591 

Delivery  to  clerk  at  place  other 

than  office,  591 
Extension  of  time  of  filing,  591 
Frivolous  motion  tending  to  affect 

time,  591 
Refiling  withdrawn  pleadings,  593 
Time,  591 

What  constitutes  filing,  591 
Foreign  laws  — 

Admission  by  demurrer,  509 
Necessity  of  pleading,  438 
Formal    matters,    see    Manner   and 

form  of  pleading 
Former  recovery,   pleading   as   de- 
fense, 550-552 
Form  of  action,  change  by  amend- 
ment, 580,  583 
Form  of  pleading,  see  Manner  and 

form  of  pleading 
Fraud  — 

Legal  conclusion,  442 
Pleading  in  bar,  547 
Frivolous  pleadings,  definition,  452 
General  and  special  pleading  — 
Affirmative  pleas,  568-571 
General  denials,  566 
General   denials  with   admissions, 

571 
General  issue  or  general   denial, 

563-567 
New  matter,  567 
Nil  debet  as  general  issue  in  debt, 

564 
Non  assumpsit  as  general  issue  in 

assumpsit,  564 
Non    cepit    as    general    issue    in 

replevii^,  565 
Non  detinet  as  general   issue  in 

detinue,  564 
Non  est  factum  as  general  issue  in 

action  on  specialty,  565 
Not  guilty  as  general  issue  in  cer- 
tain civil  actions,  565 


FLiiiADING  —  continued. 
General  and  special  pleading  —  con- 
tinued. 
Notice  in  aid  of  general  denial,  571 
Nul  disseisin  as  general  issue  in 

writ  of  entry,  565 
Nul  tiel  record  as  general  issue  in 

actions  on  judgment,  565 
Special  pleading  and  affirmative 

pleas,  568-571 
Specific  denials,  566 
General  averments,  see  Manner  and 

form  of  pleading 
General  issue  or  denial,  see  General 
and    special    pleading;    Plea    or 
answer 
General  pleading  to  avoid  prolixity, 

446-447 
General  relief,  see  Prayer  for  relief 
History  of  pleading,  437 
"Illegal"  as  legal  conclusion,  442 
Impertinent  and  imimaterial  matters, 

striking  out,  596 
Incapacity    to    sue    as    ground    of 

special  demurrer,  526 
"Indebted"  as  legal  conclusion,  442 
Indefiniteness,  see  Definiteness  and 

certainty 
Inferences,  see  Subject  matter 
Inferences,    necessity    of    pleading, 

445 
Inferential   averments,   see  Manner 

and  form  of  pleading 
Information  and  belief  — 
Denial  or  knowledge  merely,  effect, 

459 
Limitation  of  rule  governing  use, 

458 
Statutes  permitting  averments  and 

denials  on,  457 
Sufficiency  of  averments,  467 
Irrelevant  matter,  see  Sham  plead- 
ings; Striking  out 
Issues  — 
Affirmative  as  carrying  burden  of 

proof,  604 
Definition,  601 
Kinds  of  issue,  602 
Joinder  of  causes  and  defenses  — 
Causes  arising  out  of  same  trans- 
action, 468 
Common  law  and  statutory  causes 

of  action,  471 
Defenses,  472 

Demurrer    and    answer    at    same 
time,  512 
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PLEADING  —  continued. 

Joinder  of  causes  and  defenses  — 
continued. 
Destruction  of  one  cause  of  action 

by  another,  468 
Felo  de  se  doctrine,  468 
Joining  answers  and  pleas,  471- 

472 
Money  count  joined  with  special 

count,  470 
Negligence  cases,  471 
Prayer  for  relief,  467 
Quantum  meruit  joined  with  count 

on  express  contract,  470 
Rule  stated,  467 
Separate  statements   of  different 

causes  or  defenses,  467 
Single  cause  of  action  stated  in 

separate  counts,  470 
Statutory  and  common  law  causes 

of  action,  471 
Statutory  regulation,  467 
Test  as  to  plurality  of  causes,  468 
Tort  and  contract  counts,  468 
Tort,   joinder  of  several   causes, 

468 
Verdict  as  curing  misjoinder,  468 
Joint  contracts,  recovery  on,  61? 
Judgment,  general  issue  in  action  on, 

565 
Judgment    non    obstante    veredicto, 

defects  in  pleadings,  614 
Judgment  on  pleadings,  594 
Judgments,  pleading  m  actions  on, 

554 
Jurisdiction  demurrer  for  want  of, 

521 
Jurisdictional  averments  — 
Amendment  to  supply,  579 
Courts    of    general    jurisdiction, 

459 
Courts  of  limited  jurisdiction,  459 
Facts  showing  jurisdiction,  460- 
461 
Jurisdictional    facts,    averment    in 

complaint,  483 
Language  of  pleading  — 
Abbreviations,  use  of,  448 
Construction  of  words  with  refer- 
ence to  context,  447 
Ordinary  meaning  and  import,  447 
Technical  definitions  not  controll- 
ing, 447 
Ungrammatical  language,  448 
Laws,  see  Statutes 


PLEADING  —  continued. 
Legal  conclusions,  see  Conclusions  of 

law 
Limitation  of  actions -7- 
Amendments  as  affected  by  bar  of 

statute,  585 
Necessity  of  pleading  statute,  536 
Loss  of  instrument   as  excuse  for 

nonproduction,  479 
Lost  pleadings,  replacement,  593 
Manner  and  form  of  pleading  — 
Abbreviations  in  pleadings,  448 
Adoption  of  averments  by  refer- 
ence, 451 
Alternative  averments,  451 
Averments    on    information    and 

beUef ,  457-459 
Certainty,  445-447 
Code  provisions,  446 
Conditions,  averment  of,  462-464 
Cumulative  averments,  451 
Denials  on  information  and  belief, 

457-459 
Departures  in  pleading,  456 
Direct  averment,  445  116 
Duplicity,  454 
Exceptions,  463 

Exhibits  in   lieu  of  direct  aver- 
ments, 446 
Formal  matters,  449,  459-461 
Forms  abolished,  450,  468-469 
General  averments,  450 
General  pleading  to  avoid  prolix- 
ity, 446-447 
Inadvertent  omissions,  449-450 
Inferential  averments,  446 
Information  and  belief,  averments 

and  denial  on,  457-459 
Irrelevant  pleadings,  452 
Jurisdictional  averments,  459 
Language  of  pleading,  447 
Matters  of  form,  449 
Misnaming  action,  456 
Negativing  exceptions,  463 
Omissions,  449-450 
Paragraphing  pleadings,  451 
Positive  averments,  445-446 
Prolixity,     general     pleading    to 

avoid,  446-447 
Provisos,  463 
Recitals,  446,  448 
Redundant  matter,  452 
Reference,  adoption  of  averments. 

451 
Repugnancy,  454 
Sham  pleadings,  452 
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PLEADING  —  continued. 
Maimer  and  form  of  pleading  — 
continued. 
SpeciilG  averments,  450 
Statutory  exceptions  and  provisos, 

463 
Surplusage,  452 
Theory  of  case,  455 
Written  instruments,  pleading  ac< 
cording  to  legal  effect,  448 
Matters  pleadable,  see  Subject  mat- 
ter 
Misnomer,  see  Parties 
Mistake  as  pleadable  in  bar,  547 
Motions,  see  Definiteness   and  cer- 
tainty; Election  between  causes  or 
defenses;  Judgment  on  pleadings; 
Striking  out 
Municipal     charters,     necessity     of 

pleading,  444 
Name,  misnomer  of  defendant  not 

reached  by  demurrer,  511 
Negative      facts,      averment      not 

required,     485 
Negative  pregnant,  560-^561 
Negativing  exceptions,  463 
Negligence  (see  also  Tort)  — 

AflSrmative   negligence   and   pre- 
sumption of  negligence  charged 
in  separate  counts,  471 
Basis  of  recovery  generally,  499- 

501 
Conjunctive  acts  charged  in  com- 
plaint, 500 
Consideration,  averment  not  nec- 
essary, 495 
Duty,  necessity  of  averment,  500 
General  negligence  pleaded  with 

averments  of  specific  acts,  501 
Inconsistent  allegations  in  single 

count,  471 
Joinder  of  causes  of  action,  471 
Pleading   freedom   from   contrib- 
utory negligence,  486 
Proximate  cause  of  injury,  499 
Several  acts  charged  in  complaint, 

500 
Ultimate  fact  to  be  pleaded,  500 
Kew  matter   (see  also  General  and 
special  pleading)  — 
How  pleaded,  537 
Notice  — 

Aid  of  general  denials,  571 
Necessity  of  averment,  496 
Objections  to  evidence,  605 


PLEADING  —  continued. 

Offer  to  perform,  necessity  of  aver- 
ment, 497 
Ordinances,   necessity   of   pleading, 

444 
Oyer,  see  Profert  and  oyer 
Paragraphing  pleadings,  451 
Particulars,  see  Bill  of  particulars 
Parties  (see  also  Amendments)  — 
Adding,   substituting  or   striking 

out,  580,  584 
Changing  representative  to  indi^ 
vidual  capacity  and  conversely, 
585 
Defect  of  parties   as  ground  of 

demurrer,  522,  524-525 
Defect  of  parties  as  pleadable  in 

abatement,  544 
Misnomer,  correction   by  amend- 
ment, 584 
Nonjoinder  as  pleadable  in  abate- 
ment, 544 
Substituting  competent  for  incom- 
petent plaintiff,  584 
Performance,  necessity  of  averment, 

497 
Personal  injuries,  see  Negligence 
Petition,  see  Complaint  or  declara- 
tion 
Pleadable  matters,  see  Subject  mat- 
ter 
Plea  in  abatement,  see  Abatement 
Plea  of  puis   darrein   continuance, 

plea  of,  537 
Plea  or  answer  (see  also  Abatement ; 
General  and  special  pleading; 
Joinder    of    causes     and     de- 
fenses) — 
Abatement   joined    with    plea   to 

merits,  473 
Accord  and  satisfaction,  547 
Affidavit  of  merits,  538 
Aider  of  complaint,  492 
Anticipating     plaintiff's     proofs, 

533 
Arbitration  and  award,  547 
Certainty  in  plea,  532 
Confession  and  avoidance,  546 
Conflict  of  laws  relating  to  mat- 
ters of  defense,  537 
Default    judgment,    presumption 

on  appeal,  535 
Defects  in  complaint  waived  by 

answer,  614 
Defenses  in  federal  courts,  534 
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PLEADING  —  continued. 
Plea  or  answer  —  continued. 

Demurrer    and    answer    at    same 

time,  512 
Demurrer  to  plea  or  answer,  518 
Discharge  as  pleadable  in  bar,  547 
Duress  as  pleadable  in  bar,  547 
Equitable  defenses  in  legal  actions, 

533-534 
Ex  contractu  actionsy  pleas  in  bar, 

547 
Ex    delicto    actions,    pleading   in 

bar,  548 
Failure  to  plead  defenses,  534 
Former  recovery  as  defense,  550- 

552 
Fraud  as  pleadable  in  bar,  547 
Frivolous  answer  defined,  452 
General  issue  as  admitting  good 

cause  of  action,  562 
General  issue  or  general  denial, 

545 
Illegality  of  contract,  552-554 
Inconsistent  defenses,  472-475 
Joinder  of  defendants  in  plea  or 

answer,  471-472 
Judgments,  defenses  to  actions  on, 

554 
Limitation  of  action,  necessity  of 

pleading  statute,  536 
Matter  raised  after  commencement 

of  suit,  537 
Matters  pleadable  in  bar,  545 
Mistake  as  pleadable  in  bar,  547 
New  matter,  537 
Of&ce  of  plea  or  answer,  531 
Order  of  pleading,  540 
Pleas  in  abatement,  539-545 
Pleas  in  bar,  545-554 
Puis  darrein  continuance,  537 
Release  as  pleadable  in  bar,  547 
Relevancy  of  defense,  532 
Requisites  as   to  subject  matter, 

532 
Res  judicata,  550-552 
Several  defenses,  right  to  set  up, 

472 
Statute  of  Anne  permitting  sev- 
eral defenses,  472-473 
Statute  of  frauds  as  defense,  535 
Statute  of  limitations  as  defense, 

536 
Tort  as  equitable  defense  in  action 

ex  contractu,  533-534 
Traverse,  scope  of,  531 


PLEADING  —  continued. 
Prayer  for  relief  — 

Alternative  relief,  490 

Demurrer  to  prayer  for  relief,  514 

Form  of  prayer  as  determuiiiig 
right  to  relief,  489 

General  relief,  489 

Joinder  of  causes,  467 

Special  relief,  489 
Presumptions,  necessity  of  pleading, 

445 
Probative  facts  not  to  be  pleaded, 

443 
Process  — 

Defects    waived    by    appearance, 
591 

New  process  on  amendment,  592 

Variance  between  writ  and  decla- 
ration, 613 

Want  of  service  cured  by  appear- 
ance, 592 
Production  of  instrument  sued  on, 

479 
Prof  ert  and  oyer  — 

Common  law  rule^  478 

Demurrer  after  oyer,  ^ect,  479 

Lost    or    destroyed    instruments, 
479 

Necessity,  478 

Propriety  of  response  to  oyer,  how 
raised,  511 

Relaxation  of  common  law  role, 
479 
Prolixity,  general  pleading  to  avoid, 

44eMl47 
Proof  (see  also  Admissions  in  plead- 
ing) — 

Amendment  to  conform  to,  578 

Burden  of  proof,  604 

Facts  provable,  603 

Irrelevant  and  immaterial  matter, 
U04 

Objections  to  evi<)|nce,  606 

Pleadings  as  evid^ce,  607 

Requisites  generally,  604 
Provisos,  necessity  of  negativing,  463 
Proximate  cause,  averment  of,  499 
Quantum  meruit,  joinder  with  count 

on  express  contract,  470 
Recitals,  see  Demurrer;  Manner  and 

form  of  pleading 
Redundant     matter,     see     Striking 

out 
Reference  to  other  counts  or  paperB, 

47 '( 
Release  as  pleadable  in  bar,  547 


INDEX 


1993 


PLEADING  •—  continued. 
Relief,  see  Prayer  for  relief 
Bepleviiiy  general  issue,  565 
Reply  or  replication  — 
Amendment,  576 
Demurrer  to  reply,  558 
Departure  in  reply,  557 
Discretionary  power  of  court,  555 
New  matter  met  by  replication, 

554 
Repetition  of  matter  in  complaint, 

necessity  of  denial,  555 
Requisites,  556 
Verification,  556 
Waiver  of  departure,  557 
Waiver  of  rights  incident  to  reply, 
555 
Repugnancy  — 
Consistency  of  plea  with  itselfi 

454 
Definition,  454 
Demurrable  objection,  524 
Res  judicata,  pleading,  550-552 
Scandalous  matter,  striking  out,  596 
Sealed  instruments,  general  issue  in 

actions  on,  565 
Sham  pleadings  — 
Definition,  452 
Falsity  as  characteristic,  452 
Singleness  in  pleading,  see  Duplicity 
Special  pleading,  see  General  and 

special  pleading 
Special  relief,  see  Prayer  for  relief 
Specific  averments,  see  Manner  and 

form  of  pleading 
Statute  of  frauds  — 
Declaring  on  contract  within  stat- 
ute, 501 
Necessity  of  pleading,  535 
Statutes  — 
Construction     as     admitted     by 

demurrer,  509 
Foreign  laws  generally,  438 
Foreign  laws,  necessity  of  plead- 
ing in  defense,  537 
Judicial  notice  of  public  statutes, 

444 
Municipal  charters  as  public  stat- 
utes, 444 
Private  statutes,  443-444 
Public  statutes,  443 
Striking  out  — 

Appeal  from  decision  on  motion, 

597-599 
Demurrer  distinguished  from  mo- 
tion to  strike  out,  595 
2.  C.  L.  Vol.  XXI.— 88, 


PLEADING  —  continued. 
Striking  out  —  continued. 

Hearing  and   review   of  motion, 
597-599 

Immaterial  averments,  596 

Impertinent  charges,  596 

Irrelevant  and  redundant  matter, 
513,  596 

Motion  to  strike  out  in  lieu  of 
demurrer,  513 

Objections  reachable  by  motion  to 
strike  out,  595 

Redundant  matter,  596 

Scandalous  matter,  506 

Surplusage,  453,  595 
Subject  matter  — 

Conclusions  from  evidence,  443 

Conclusions  of  law,  440 

Evidentiary  facts,  443 

Facts  generally,  438 

Foreign  laws,  438 

Inferences,  443,  445 

Legal  conclusions,  440 

Municipal  charters,  444 

Nonpleadable  matters,  440-445 

Ordinances,  444 

Pleadable  matters,  438-439 

Presumptions,  445 

Private  statutes,  443-444 

Probative  facts,  443 

Public  statutes,  443 

Usages  and  customs,  445 
Summons,  see  Process 
Sundays  and  holidays,  expiration  of 

time  to  plead,  590 
Supplemental  complaint,  503 
Surplusage  — 

Definition,  452 

Effect  after  verdict,  453 

Effect  generally,  453 

Meaningless  abbreviations,  453 

Motion  to  strike  out,  453 

Scilicet    repugnant    to    preceding 
matter,  453 

Striking  out  on  motion,  595 
Tender  of  performance,  necessity  of 

averment,  497 
Theory  of  case  — 

Disclosure  in  pleading,  455 

Want  of  as  ground  of  demuirer, 
511 
Time,   computation,   590 
Time  of  pleading,  590 
Tort  — 

Carriers,  actions  against,  494 
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PLEADING  —  continued. 
Tort  —  continued. 

Cause  of  action  in  tort  arising  out 

of  contract,  468 
Demand  not  required,  496-497 
Distinction  between  actions  in  tort 

and  contract  abolished,  468 
Equitable  defense  in  action  ex  con- 
tractu, 533-534 
Joinder  with  cause  of  action  in 

contract,  468 
Pleas  in  bar,  548-550 
Recovery  against  one  of  several 

tortfeasors,  613 
Test  as  to  ex  delicto  actions,  494 
Traverse,  see  Plea  or  answer 
Trustees,  averments  in  pleadings  by 

and  against,  488 
Unity  in  pleading,  see  Duplicity 
Usages    and   customs,    necessity   of 

pleading,  445 
Variance  — 
Definition,  608 

Failure  of  proof  distinguished,  611 
Immaterial  variance,  611 
Raising  question,  606 
Writ  and  declaration,  613 
Verdict  — 
Aider  of  defects  in  complaint,  615 
Misjoinder  as   cured  by  verdict, 

4G8 
Surj^l  usage      disregarded      after 
verdict,  453 
Verification  — 
Amendment  to  supply  or  correct, 

579 
Complaint,  490-491 
Denials,  560 
Vested     ri^^hts     as     disturbed     by 

amendment,  577 
Waiver  of  defects  — 
Defects  appearing  on  face  of  com- 
plaint, 614 
Failure  to  demur,  614 
Formal    defects    and    objections, 

617 
Waiver    following    overruling   of 
demurrer,  620 
Withdrawal  of  pleadings,  593 
"Without  jurisdiction"  as  legal  con- 
clusion, 442 
Words  and  phrases,  see  Definitions 
Writ,  see  Process 
Writ  of  entrj',  general  issue,  565 
Writ  of  error  as  amendable,  576 


PLEADING  —  continued. 
Written  instruments  — 
Pleading  according  to  legal  effect, 

448 
Recital  in  pleadings,  449 
"Wrongfully"   as   legal    oonclii8ion» 
442 

PUSDGE  — 

Advances  secured  by  pledge,  640 
Antichresis  — 

Property  subject,  631 

Writing  required,  631 
Assignment  of  pledge,  673 
Attachment  of  property  by  pledgee 

as  terminating  lien,  658 
Authority  to  pledge  — 

Agent  of  owner,  639 

Apparent  authority,  638 

Interest  of  pledgor,  limitation  to, 
638 

Power  of  attorney,  639 

Power  to  sell  as  including  power 
to  pledge,  639 

Title  of  pledgor,  638 
Bankruptcy  as  affecting  lien,  652 
Bill  of  lading,  deposit  as  sufficient 

delivery,  644 
Bills    and    notes,    see    Incorporeal 

property 
Broker  as  pledgee  of  stock  held  on 

margin,  632 
Care  of  property,  see  Custody  and^ 

care  of  property 
Change  of  security  as  consideration, 

640 
Chattel  mortgages  distinguished,  632 
Chores  in  action  as  subject  to  pledge, 

63G 
Civil  law  terminology,  631 
Collateral  security  — 

Action  by  pledgee  to  take  posses- 
sion, 675 

Action  on  collateral  to  collect  debt, 
688 

Action  on  commercial  paper  held 
as  collateral,  668 

Collection  of  collateral,  668 

Compromise  of  collateral,  670 

Control  of  securities,  666-668 

Definition,  631 

Duty  of  pledgee  to  make  collateral 
available,  667 

Enforcement   of   securities,    668- 
671 

Exchange  for  other  secoritieSi  674 
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PLEDGE  —  continued. 
Collateral  security  —  continued. 
Insurance    policy,    collection    of 
insurance  n^pney  by  pledgee,  666 
Judgment,    preservation    of   liei^ 

668 
Mortgage,  foreclosure  by  pledgee, 

Presentation   and   notice   of   dis- 
honor, 667 

Preservation   of  securitiee,   666- 
668 

Purchase  by  obligor  of  collateral, 
694 

Release  of  collateral,  670,  688 

Replevin  by  pledgee,  675 

Sale  before  maturity  of  debt,  672 

Sale  by  pledgee,  668,  671-672 

Surrender  of  collateral,  670 

Trover  by  pledgee,  675 
Compromise  of  collateral,  670 
Conflict  of  laws,  634 
Consideration  — 

Change  of  security,  640 

Future  advancements,  640 

Liability  on  existing  contract,  640 

ix)an,  640 

Pre-existing  debt,  640 

Usurious  debt,  641 
Constructive  delivery,  see  Possession 

by  pledgee 
Conversion  of  property  — 

Assumpsit  by  pledgor,  676 

Damages,  678 

Pleading  in  action  for  conversion, 
678 

Pledgee  as  liable  for  conversion, 
675 

.Pledgor  as  liable  for  conversion, 
675 

Remedies  of  pledgor,  676 

Replevin  by  pledgor,  677 

Third  persons  as  liable  for  con- 
version, 675 

Tender  as  condition  precedent  to 
action  by  pledgor,  677 

Venue  by  pledgor,  677 
Custody  and  care  of  property  — 

Bailment,  general  rules  applicable, 
664  ' 

Contract    as    fixing    rights    and 
duties,  663 

Control,  preservation  and  enforce- 
ment of  securities,  666-671 

Conversion  of  property,  675-679 

Diligence,  degree  required,  664 


PLEDGE  —  continued. 

Custody  and  care  of  property  — 
continued. 

Forcible  dispossession  of  pledgee 
by  military  authorities,  665 

Negligence  of  pledgee,  664 

Ordinary  care,  664 

Theft     of     pledge,     UabUity     of 
pledgee,  665 
Damages  for  conversion  of  property, 

678 
Debt,  see  Obligation  secured;  Pay- 
ment or  discharge  of  debt 
Debts  or  liabilities  secured  as  limit- 
ing lien,  653 
Default  by  pledgor  (see  also  Sale  of 
pledge)  — ■ 

Action  on  debt,  685 

Contract    as    fixing    rights    after 
default,  684-685 

Election  of  remedies  by  pledgor, 
685 

Foreclosure  suit  by  pledgee,  685 

Remedies  of  pledgee,  685 

Sale  of  pledge,  685,  687-697 
Definition,  630 
Delivery  to  pledgee,  see  Possession 

by  pledgee 
Deposit  of  property  with  creditor, 

presumption,  633 
Detinue,  pledgor's  right  to  maintain, 

677 
Discharge  of  debt,  see  Payment  or 

discharge  of  debt 
Duties  as  to  pledge,  see  Custody  and 

care  of  property 
Effect,  see  Operation  and  effect 
Enforcement  of  pledge,  see  Default 

by  pledgor;  Sale  of  pledge 
Equitable  pledges,  637 
Essentials  — 

Authority  to  pledge,  638 

Consideration,  640 

Obligation  secured,  640 

Possession  by  pledgee,  642-649 

Property  subject  to  pledge,  634 

Recording,  641 

Writing,  641 
Exchange    of    collateral    for    other 

securities,  674 
Extinguishment  of  lien,  655-660 
Foreclosure,  see  Default  by  pledgor 
Husband  and  wife,  pledge  of  married 

woman's    property    for    debt    of 

third  person,  640 
Hypothecation    distinguished    from 

pignusy  631 
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PLEDGE  —  continued. 
Incorporeal  property  — 
Manner  of  pledging,  648 
Things  incorporeal  as  subject  to 
pledge,  636 
Increase  of  pledge  as  subject  to  lien, 

652 
Insurance     policy,     see     Collateral 

security 
Judgment,  see  Collateral  security 
Judicial  sale,  695-697 
Larceny,    taking   by   pledgor   from 

pledgee,  664 
Law  governing  contract  of  pledge, 

634 
Lien  — 
Action  on  debt  as  affecting  lien, 

685-686 
Assertion  of  different  right  by 
pledgee  as  terminating  lien,  658 
Attachment  of  property  by 
pledgee  as  terminating  lien,  658 
Bankruptcy  as  affecting  lien,  652 
Bar  of  statute  as  to  original  debt, 

659 
Debts  or  liabilities  secured,  653 
Duration  of  lien,  651 
Extent  of  lien,  661 
Extinguishment,  656-^60 
Increase  of  thing  pledged,  652 
Loss,  655-660 
Payment  of  debt  as  discharging 

lien,  680 
Payment  or  tender  of  debt  secured, 

659 
Priority,  652 

Repledge  as  terminating  lien,  659 
Resort  to  other  remedy,  effect  on 

lien,  658 
Sale  of  pledge,  trustees  as  subject 

to  lien,  652 
Sale   to   pledgee   as   terminating 

lien,  659 
Surrender  of  possession  as  extin- 
guishing lien,  658 
Temporary  return  of  possession  to 

pledgor,  656-658 
Waiver,   loss    or   extinguishment, 
655-660 
Limitation  of  actions  — 
Bar  of  statute  as  terminating  lien. 

659 
Lien  as  affected  by  bar  of  statute, 
680 
Loss  of  lien,  655-660 
Loss  of  pledge  as  extinguishment  of 
debt,  686 


PLEDGE  —  continued. 

Military    authorities    forcibly 

possessing  pledgee,  666 
Mortgages,  forecWsure  br  pledgee, 

666 
Negligence,  see  Custody  and  care  of 

property 
Negotiable     instruments,     see     In- 
corporeal property 
Nomenclature,  631 
Notice   to    redeem    before   sale   of 

pledge,  671 
Obligation  secured  (see  also  Default 
by   pledgor;    Payment   or   dis- 
charge of  debt)  — 
Assignment    of   debt   as   passing 

security,  673 
Debt  of  person  other  than  pledgor, 

640 
Existing  debt,  640 
Future  advances,  640 
Loss  of  pledge  as  extinguishment 

of  debt,  686 
Statute  of  limitations,  bar  as  af- 
fecting lien,  680 
Operation  and  effect  — 

General  property  as  remaining  in 

pledgor,  649 
Lien  of  pledgee,  651 
Pledgee's  interest,  650 
Pledgor's  rights,  649 
Special    property    as    vesting    in 

pledgee,  650 
Status  of  pledgee  as  purchaser, 
660-663 
Partnership,  pledge  of  interest  in 

proposed  finn,  637 
Pawn  and  antichresis  distinguished, 

631 
Pawnbrokers  — 
Definition,  698 
Regulation,  698 
Payment  or  discharge  of  debt  — 
Lien   released   by   payment,   659, 

680 
Loss  of  pledge,  effect,  686 
Tender,  effect,  680 
Pignus  distinguished  from  hypothe- 
cation, 631 
Pledgee  (see  also  Custody  and  cars 
of  property;  Lien)  — 
Action  to  protect  possession,  663 
Rights  after  default,  684 
Special  property  in  thing  pledged, 

663 
Status  as  purchaser,  660-663 
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PLEDGE  —  eantintied. 
Pledgor      (see     also     Default     by 

pledgor)  — 
Larceny  in  taking  property  from 

pledgee,  663 
Property  right  in  thing  pledged, 

603 
Remedies  for  conversion  of  pledge, 

676  . 
Transfer    of   property    in    thing 

pledged,  663 
Possession    by    pledgee    (see    also 

Custody    and    care    of    prop- 
erty)— 
Action  to  protect  possession,  663 
Article  in  pledgee's  possession  at 

time  of  pledge,  642 
Bill  of  lading,  deposit  of,  644 
Constructive  delivery,  644-647 
Delivery  of  possession,  642,  644 
Delivery  to  depositary,  647 
Incorporeal  property,  648 
Key  to  place  of  storage,  delivery 

of,  645 
Manner  of  delivery,  644 
Necessity,  642 
Retention  by  pledgor  as  pledgee^s 

agent,  647 
Sufficiency  of  delivery,  644 
Surrender  of  possession  aa  extin- 
guishment of  lien,  655-658 
Symbolic  delivery,  644-647 
Warehouse   receipt,    delivery   of, 

645 
Powers  as  to  pledge,  see  Custody  and 

care  of  property 
Power  to  pledge,  see  Authority  to 

pledge 
Pre-existing  debt  as  consideration, 

640 
Presumptions  as  to  nature  of  trans- 
action, 633 
Principsd  and  agent  — 
Authority    of    agent    to    pledge 

principal's  property,  639 
Retention  of  goods  by  pledgor  as 

pledgee's  agent,  647 
Profits  derived  by  pledgee  from  use 

of  property,  665-666 
Property  subject  to  pledge  — 
Choses  in  action,  636 
Enumeration,  634-636 
Equitable  interests,  637 
Existence   of   thing   as   essential, 

637 
Incorporeal  things,  636 


PLEDGE  —  continued. 

Property  subject  to  pledge  —  <km- 
tinued 
Interest  in  proposed  partnership, 
637 

Ratification  of  unauthorized  pledge, 
639 

Recording  as  essential,  641 

Redemption  — 

Demand  to  redeem,  necessity  be- 
fore sale,  690 
Notice  before  sale,  671 
Right  to  redeem,  683-684 

Release  of  collateral,  670 

Repledge  of  goods,  672 

Replevin  — 
Pledgor's  right  to  maintain,  677 
Pledgee^s  right  to  maintain,  675 

Return  of  property  — 
Duty  to  return  identical  property, 

682 
Payment  or  discharge  of  debt,  680 

Sale  of  pledge  — 
Auction  Bale,  692 
Authority  of  pledgee  to  sell,  671 
Commercial    paper    held    as    col- 
lateral, 668 
Default  by  pledgor,  685 
Demand  to  redeem,  necessity,  690 
Discretion  of  pledgee,  689 
Fraudulent  sale,  693 
Invalid  sale,  effect,  692-694 
Judicial  process,  necessity,  687 
Judicial  sale,  695-697 
Lien    as   terminated    by   sale   to 

pledgee,  659 
Manner  of  sale,  691 
Notice  of  sale,  690 
Notice  to  redeem  before  sale,  671 
Pledgor's    right    to   sell    pledged 

article,  674 
Power  as  incident  to  pledge,  687 
Purchase  by  pledgee,  694 
Surplus  proceeds,  693 
Transfer  of  pledgee's  interest,  673 
Value,  liability  of  pledgee,  693 . 

Status  of  pledgee  as  purchaser,  660- 
663 

Subjects  of  pledge,  see  Property  sub- 
ject to  pledge 

Subpledging,  672 

Surrender  of  collateral,  670 

Symbolic  delivery,  see  Possession  by 
pledgee 

Tender,  see  Payment  or  discharge  of 
debt 
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PLEDGE  —  continued. 

Things  subject  to  pledge,  see  Prop- 
erty subject  to  pledge 

Transfers,  see  Sale  of  pledge 

Trover  (see  also  Conversion  of  prop- 
erty) — 
Pledgee's  right  to  maintain,  675 
Pledgor's  right  to  sue,  676 

Use  of  property  — 
Pledgee's  right  to  use,  666 
Profits  derived  from  use,  665-666 

Usurious  debt  as  consideration,  641 

Waiver  of  lien,  665-660 

Warehouse     receipt,     delivery     to 
pledgee,  645 

Writing  not  essential,  641 

POOR  ANB  POOB  I«AW8  — 

Basis  of  poor  laws,  703 

Class  legislation  in  poor  laws,  715 

Credit  as  negativing  pauperism,  704- 

705 
Definitions  — 

Indigent,  703 

Pauper,  703 

Poor,  703 

Settlement,  716 
Districts,    see    Poor    districts    and 

officers 
Duty  to  care  for  poor,  701 
Dwelling  place,  see  Settlement 
Domicil,  see  Settlement 
Home,  see  Settlement 
Indigent  defined,  703 
Medical  attention  for  poor  peirsons, 

712 
Mother's  pension  laws,  703 
Officers,    see    Poor    districts     and 

officers 
Origin  of  poor  laws,  703 
Pauper  defined,  703 
Pauperism  — 

Ability  to  work,  705 

Children  of  paupers,  706-707 

Credit  as  affecting  condition,  704- 
705 

Determination  of  pauperism,  707 

Method  of  relief,  708 

Need  of  assistance,  706 

Owner  of  property  as  pauper,  704 

Possibility  of  employment,  705 

Poverty  not  conclusive,  705 
Pauper's  liability  for  support  fur- 
nished, 726 
Persons   regarded    as    paupers,   see 

Pauperism 
Poor  defined,   703 


POOR  AND  POOR  LAWS  —  eof^ 
tinued. 
Poor  districts  and  officers  — 
Class  legislation,  715 
District  as  liable  to  paupers,  713 
Division  of   district   as  affecting 

settlements,  720 
Governmental    functions    of    dis- 
tricts, 713 
Legal  status  of  poor  officers,  710 
Liability  for  relief  furnished,  711 
Medical  and  surgical  services,  712 
Officers  as  liable  to  paupers,  713 
Powers  of  poor  officers,  710 
Reimbursement    by    relations    of 

paupers,  723 
Settlement  of  paupers,  protection 
of  district  from  imposition,  722 
Taxation,  714 
Poor  persons,  see  Pauperism 
Poverty,  see  Pauperism 
Public  duty  to  care  for  poor,  701 
Relations  of  paupers  — 
Apportionment  of  liability,  726 
Duty  to  support,  723,  725 
Indemnifying  district  for  support 
furnished,  724 
ReUef  — 
Liability  of  poor  officers  for  relief 

furnished,  711 
Method  of,  708 
Residence,  see  Settlement 
Settlement  of  paupers  — 
Change  of  settlement,  717 
Choice  of  settlement,  718 
Definition,  716 
Derivative  settlements,  718 
Division  of  district,  effect,  720 
Domicil  disting^ushed,  716 
Dwelling    place    as    synonymous 

with  settlement,  716 
Home  as  synonymous  with  settle- 
ment, 716 
Protection  of  district  from  impo- 
sition, 722 
Residence    as    synonymous    with 

settlement,  716 
Transient  paupers,  721 
Unsettled  paupers,  721 
Taxation  for  relief  of  poor,  714 
Transient  paupers,  721 
Unsettled  paupers,  721 

POST  OFFICE  * 

Carriers,     see     Mail     routes     and 
carriers 
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POST  OFFICE  —  continued. 

Competition     with    post    office    as 
offense,  760 

Crimes,  see  Offenses 

Decoy  letters  to  detect  offenderSi  761 

Definition,  729 

Department,  see  Post  Office  Depart- 
ment 

Dnnning  letters,  759 

Fraudulent  use  of  mails,  758 

History,  730 

Lottery  matter,  deposit  in  mail  as 
crime,  756 

Mailing,  what  constitutes^  762 

Mail  matter  — 

Classification,  734-738 
Exclusion  of  unfit  matter,  733 
Newspaper  publicity  law,  739 
Posting,  how  effected,  742 
Post  office  money  orders,  741 
Registered  letters,  740 

Mail  routes  and  carriers  — 
Abandonment    of    carrying    con- 
tracts, 754 
Compensation  for  carrying  mail, 

752 
Contracts  for  earrarin^  mail,  750- 

753 
Establishment  of  mail  routes,  749 
Interference  with  performance  of 

contracts,  754 
Post  routes,  749 

Subletting  carrying  contracts,  754 
Tort  liability  of  carriers^  756 

Money  orders,  741 

Newspaper  publicity  law,  739 

Obscene  and  indecent  matter  in  mail, 
756-758 

Offenses  — 

Carrying  mailable  matter  outside 

the  post,  760 
Contraband  articles  in  mail,  761 
Destruction  of  registered  letters, 

761 
Dunning  letters  sent  by  mail,  759 
Fraudulent  use  of  mails,  758 
Lottery  matter  deposited  in  mail, 

756 
Obscene  and  indecent  mail  matter, 

756-758 
Opening  letters,  761 
Smuggling  through  the  mails,  761 
Stamps,  sale  on  credit,  761 
Stealing  mail  matter,  761 
Theft  of  stamps,  761 
Threats  sent  by  mail,  759 


POST  OFFICE  —  contintted. 
Officers  and  employees  — 
Postmaster  general,  743 
Postmasters,     qualifications     and 

duties  generally,  744-746 
Postmasters'  responsibility  to  gow- 

ermnent,  746 
Postmasters'      responsibility      to 
public,  748 
Opening  letters  as  offense,  761 
Postmaster  general,  743 
Postmasters,   see   Officers   and  em- 
ployees 
Post  office  department  (see  also  Of- 
ficers and  employees)  — 
Excluding  from  mail  unfit  matter, 

733 
Power  to  establish,  731 
Regulations,  732 
Presumption  of  receipt  of  letters  — 
Essentials  to  indulgence  of  pre- 
sumption, 765 
Law  or  fact,  767 
Rebuttal  of  presumption,  768 
Rule  stated,  764 
Time  of  receipt,  767 
Proof  of  mailing,  762-763 
Receipt  of  letters,  see  Presumption 

of  receipt  of  letter 
R^stered  letters,  740 
Threatening  letters,  759 
Tort  liability  of  carriers,  755 
Transportation    of   mail,   see   Mail 
routes  and  carriers 

Aiding  defective  execution  or  non- 
execution,  810 

Alienation  of  property  as  extinguish- 
ment of  power,  808 

Appendant  or  appurtenant  powers, 
774 

Appointment  — 

Children  as  appointees,  801 
Estate  appointed,  803-806 
Exclusive  appointment,  806 
Fraudulent  appointments,  807 
Illusory  appointment,  806 
Issue,    descendants,    etc.,    as    ap- 
pointees, 801 
Lapse,  805 

Persons  appointed,  800-803 
Proceeds  of  insurance  policy,  773 
Revocation,  805 
Stranger  as  appointee,  802 

Beneficial  powers,  definition,  773 

Children  as  appointees,  801 


1400 


INDEX 


POWERS  —  continued. 
Classification  of  powers,  773 
Conflict  of  laws^  instmment  execut- 
ing power,  794 
Consents  to  execution,  782 
Creation  — 
Designation  of  purpose,  779 
Executory  articles  of  agreement, 

779 
Instruments  creating  power,  legal 

sufBciency,  779 
Power  of  sale,  779 
Trust  deed  void  for  usury,  779 
Death  — 
Donee's  death  as  extingniishment 

of  power,  808 
Donor's  death  as  extinguishment 
of  power,  809 
Default  of  execution,  effect,  784 
Definition,  772 

Delegation  of  power,  787,  790 
Descendants  as  appointees,  801 
Disposition  of  property  — 
Execution  of  power  of  sale,  786 
Life  estate  with  power  of  disposal^ 

776-778 
Ownership  not  implied  from  pow- 
er, 773 
Perpetuities,  power  of  sale  with- 
out limit,  780 
Power  of  sale,  creation,  779 
Sale,  mortgage  or  lease,  construo- 
tion  of  power,  780 
Distinction,  773 

Donee  (see  also  Joint  Donees)  — 
Assigned  as  succeeding  to  power, 

787 
Death  as  extinguishment  of  power, 

808 
Delegation  of  power,  790 
Infants,  792 
Joinder  of  facts  in  execution  of 

power,  787 
Married  woman,  791 
Personal  representative  as  succeed- 
ing to  power,  787 
Rights  of  donee's  creditors,  785 
Substitution,  787,  789 
Equitable  control,  810 
Exclusive  appointment,  806 
Execution  of  power  — 

Administrator  with  will  annexed, 

790 
Aiding  defective  execution  or  non- 
execution,  810 
Assignee  of  donee,  787 
Compelling  execution,  811 


POWERS  —  contmued. 

Execution  of  power  —  continued. 
Conflict  of  laws,  794 
Consents  to  execution,  782 
Construction,  792-800 
Creditors  of  donee,  rights  of,  786 
Deed  or  will  of  person  having  in- 
terest and  power,  798 
Del^ation  of  power,  787,  790 
Effect  of  execution,  783 
Effect  of  nonexecution,  784 
Estate  appointed,  803-806 
General  devise  or  bequest,  796-798 
Infants,  792 
Joint  donees,  787 
Married  woman  as  donee,  791 
Mode  of  execution,  792-dOO 
Personal  representative  of  donee, 

787 
Persons  appointed,  800-803 
Persons  executing,  787-792 
Power  dependent  on  eonilngeacyg 

782 
Power  of  sale,  786 
Reference  to  power,  795,  799 
Relation  back,  doctrine  of,  784 
Substituting  trustee,  789 
Time  of  execution,  781 
Will  as  means  of  executing  pow- 
er, 793 

Executors  and  administrators  — 
Administrator  with  will  annexed, 

790 
Execution  of  power  in  decedent, 
787 

Executory  agreement  ereating  pow- 
er, 779 

Extinguishment  — 
Alienation  of  property,  808 
Death  of  donee,  808 
Death  of  donor,  809 
Release,  808 

Fee  simple,  effect  of  life  estate  with 
power  of  disposal,  77&-778 

Fraudulent  appointments,  807 

G^eneral  and  particular  powers,  dis- 
tinction, 773,  774 

Husband    and    wife,    execution    of 
power  by  married  woman,  791 

Illusory  appointment,  806 

Infants,  execution  of  power,  792 

Issue  as  appointees,  801 

Joint  donees  — 
Execution  of  power,  787 
Survivorship,  788 

Kinds  of  powers,  773 
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TOWERB^continued. 
Leases,   construction    of   power   to 

lease,  780 
Life  estates,  power  of  disposal  an- 
nexed to  life  estate,  776 
Mortgage,  constraction  of  power  to 

mortgage,  780 
Naked  powers,  774 
Ownership  not  implied  from  power 

of  disposition,  773 
Particular  powers  distinguished  from 

general  powers,  773-774 
Perpetuities  — 

Power  appointed  by  creation  of 
perpetuity,  805 

Power  of  sale  without  limit,  780 
Persons  appointed,  see  Appointinent 
Powers  coupled  with  interest  — 

Definition,  774r-775 

Illustrations,  775 
Release,    extinguishment   of   power 

by,  808 
Revocation  of  power,  810 
Sale,  see  Disposition  of  property 
Substituting    trustee,    execution    of 

power,  789 
Survivorship  of  joint  power,  788 
Testamentary  powers,  see  Executors 

and  administrators 
Trust  powers,  definition,  773 
Trusts  distinguished  from  powers, 

773 
Validity  of  instrument  creating  pow- 
er, 779 
Wills,  see  Execution 


PBINCIPAJC  AND  AGENT  ~ 

Accounting  — 

Equity  jurisdiction,  833 
Funds  received  on  behalf  of  prin- 
cipal, 832 
Secret   profits  made  on   sale  of 
property,  830 
Actions  (see  also  Undisclosed  prin- 
cipal) — 
Authority  of  agent   to  institute, 

876 
Contracts  made  in  agent's  name, 

837 
Undisclosed    principal,    contracts 
made  by  agent,  891 
Acts  of  agent,  see  Representation  of 

principal  by  agent 
Advances  made  by  agent,  indemnity 

from  principal,  834-835 
Agency  defined,  817 
Agent's  liability,  844-846 


PRINCIPAL  AND  AGENT  —  con- 

tiwuecL 
Alteration  of  instruments  by  agent, 

907 
Antagonistic    interests,    representa- 
tion by  agent,  827 
Apparent  authority,  see  Authority 
of  agent;   Unauthorized  acts   of 
agent 
Appointment  — 
Capacity  to  act  as  agent,  819 
Capacity  to  appoint,  818 
Contract  as  essential  to  acceptance 

of  relation,  819 
Creation  of  relation  generally,  819 
Infants,  capacity  to  act  as  agents, 

819 
Infants,  capacity  to  appoint,  818 
Intention  of  puties,  materiality, 

819 
Joint  agency,  820 
Married  woman,  capacity  to  ap- 
point agents,  818 
Oral  authorization,  819 
Parol  appointment,  819 
Written    appointment,    neeessity, 
819 
Apprentices      distinguished      from 

agents,  817 
Arbitration,  authority  of  agent,  874 
Attorney,  see  Power  of  attorney 
Attorneys  distinguished  from  agents, 

817 
Auctioneers      distinguished      from 

agents,  817 
Authority  of  agent  (see  also  Author- 
ized acts  of  agents;  Power  of 
attorney;  Ratification  of  unau- 
thorized acts)  — 
Acting  in  excess  of  authority,  lia- 
bility of  principal,  853 
Actions,  institution,  876 
Apparent  authority,  854r-856 
Arbitration  of  claims,  874 
Borrowing  money,  862-863 
Burden  of  proof,  858 
Collection  of  debts,  867--869 
Del^ation  of  authority,  860-862 
Employment  of  subagents  or  as- 
sistants, 860-862 
Exchange  of  property,  867 
Execution  of  written  instruments, 

857 
Express  authority,  853 
General   and   special   agents   dis- 
tinguished, 853 
Hiring  horses  and  vehicles,  863 
Implied  authority,  853 
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tinued. 
Authority  of  agent  —  continued. 
Medieal  attendance  at  agent's  di- 
rection, 87a-«74 
Mortgage  of  property,  867 
Negligence  in  not  ascertaining  ex- 
tent of  agent's  authority,  853 
Notice,  necessity  as  to  third  per- 
sons, 859 
Pledge    of    principal's    property, 

862 
Proof  of  authority,  858 
Purchases  on  behalf  of  principal, 

865 
Recognition  by  principal  of  simi- 
lar acts,  858 
Redemption  of  mortgage,  exten- 
sion of  time,  875   - 
Sale  of  principal's  property,  865 
Termination  of  authority,  859 
Usurious  agreements,  864 
Waiver  of  principal's  rights,  875 
Bailees   distinguished   from   agents, 

817 
Bills  and  notes  — 
Authority  to  make  and  accept  or 

indorse,  870 
Check  received  in   payment,   in- 
dorsement or  transfer,  871 
Execution  under  power  of  attor- 
ney, 879 
Indorsement  by  agent  as  binding 

principal,  870 
Possession  of  notes  as  evidence  of 
authority  to  receive  payment, 
868 
Unauthorized  transfer  of  n^otia- 
ble  instruments,  912 
Blanks,  authority  of  agent  to  fill,  820 
Borrowing     money,     authority     of 

agent,  862^63 
Burden  of  proving  agency,  822 
Capacity  to  appoint  agents  — 
Infants,  818,  819 
Insane  persons,  819 
Married  women,  818,  819 
Rule  stated,  818,  819 
Wife  as  agent  of  husband,  819 
Check  in  payment  of  debt,  authority 

of  agent  to  receive,  870 
Checks,  indorsement  and  transfer  by 

agent,  871 
Collection  of  debts  — 
Authority  of  agent  to  receive  pay- 
ment, 867 
Authority  of  agent  to  sue,  876 
Medium  of  payment,  869 


tinned. 
Collection  of  debts  —  continued. 

Possession  of  note  as  evidence  of 
authority,  868 

Property  received  in  payment,  870 

Time  of  payment,  869 
Communication  of  facts  to  princi- 
pal, duty  of  agent,  828 
Compensation  — 

Agent's  right  to  compensation,  835 

Representing   antagonistic   inter- 
ests as  ground  of  forfeiture,  827 

Wrongful  discharge  as  affecting 

right  to  comp^isation,  835-836 

Concealment  of  facts  by  agent,  see 

Notice  to  agent 
Contracts    (see  also   Appointment; 
Sales)  — 

Action  on  contract  made  in  agent's 
name,  837 

Agent's  liability  on  contract  for 
disclosed  principal,  846 

Agent's  liability  on  contracts  fail- 
ing to  bind  principal,  916 

Agent's  liability  on  writtoi  con- 
tracts, 847-849 

Basis  of  agency,  817 

Exceeding     principal's     powers, 
agent's  liability,  918 

Form  of  signature  to  bind  prin- 
cipal, 847-849 

Illegal  contract  made  by  agent  on 
behalf  of  principal,  837 

Legal  contract  as  basis  of  princi- 
pal's claim  against  agent,  832 

Presumption  as  to  contract  made 
by  agent,  846 

Waiver  of  conditions,  875 
Conveyances,  see  Power  of  attorney 
Creation  of  relation,  see  Appoint- 
ment 
Criminal  liability  — 

Acts  within  and  without  scope  of 
employment,  936 

Agent's  liabUity,  939 

Burden  of  proving  authorization, 
938 

Common  law  liability  of  principal, 
934 

Ignorance,  disapproval  or  prohi- 
bition of  act  by  principal,  937 

Intent,  936 

Relation  of  act  to  employment,  936 

Statutory   liability    of   principal, 
935 

yiolation  of  liquor  laws,  938 
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PRINCIPAL  AND  AGENT  —  eon- 

tinued. 
Custom  f^s  affecting  duty  of  agent  to 

piineipal,  824 
Damages,     measure     of     damages 

against  agent,  917 
Death  — 

Acts  done  by  agent  in  ignorance 
of  principal's  death,  860 

Power  of  attorney  as  terminated 
by  death  of  party,  888 

Termination  of  agency,  822,  859 
Debts,  see  Collection  of  debts' 
Declaration    by    agent    as    binding 

principal,  844r-846 
Declarations  to  prove  agency,  821 
Deeds,  see  Power  of  attorney 
Definitions  — 

Agency,  817 

Power  of  attorney,  876 
Denial  of  principal's  title,  831 
Discharge  of  agent  as  terminating 

agency,  823 
Discovery  and  disclosure  of  facts  to 

principal,  828 
Disposal  of  principal's  properj^  — 

Estoppel  to  deny  right  to  trans- 
fer, 912 

Money  and  negotiable  securities, 
912 

Payment   of   individual   debt   by 
agent,  913 

Unauthorized  disposal,  principal's 
right  to  reclaim,  911 
Distinctions  — 

Apprentice,  817 

Attorneys,  817 

Auctioneers,  817 

Bailees,  817 

Executors  and  administrators,  817 

Factors,  817 

Guardians,  817 

Independent  contractors,  817 

Partners,  817 

Trustees,  817 
Drummers,  authority  to  sell  samples, 

865 
Duration  of  agency,  822 
Duties  of.  parties  to  each  other,  see 

Rights  and  duties  inter  se 
Equity,  see  Accounting 
Estoppel,  denial  of  agent's  author- 
ity, 907,  912-913 
Evidence,  see  Proof  of  agency 
Exchange  of  property,  authority  of 

agent,  867 
Execution  of  instruments  — 

Authority  of  agent,  857 


PRINCIPAL  AND  AGENT  —  eon^ 
tinued. 

Execution   of  instruments   —  eon- 
tinued. 
Incomplete      instrument,      filling 

blanks,  820 
Sealed  instruments,  820,  857 
Signature  by  agent  for  principal, 
819-820 

Executions,  property  of  principal  in 
agent's  hands,  837 

Executors   and   administrators   dis- 
tinguished from  agents,  817 

Expenses  of  agent,  indemnity  from 
principal,  834 

Express  authority,  see  Authority  of 
agent 

Factors  distinguished  from  agents, 
817 

Filling  blanks,  authority  of  agent, 
820 

Forgery  by  agent  — 

Liability  of  principal,  907 
Ratification,  926 

Fraud,     principal's     liability     for 
agent's  fraud,  850-852,  905-906 

General  agents,  authority,  853 

Guardians  distinguished  from  agents, 
817 

Hiring  horses  and  vehicles,  author- 
ity of  agent,  863 

Husband  and  wife  — 
Capacity  of  married  woman  to  ap- 
point agent,  818 
Married  woman's  capacity  to  act 

as  agent,  819 
Power  of  attorney,  married  wo- 
man's capacity  to  execute,  877 
Wife  as  agent  of  husband,  819 

Implied  authority,  see  Authority  of 
agent 

Indemnification  of  agent  for  expen- 
ses, 834 

Independent      contractors      distin- 
guished from  agents,  817 

Infants  — 

Capacity  to  act  as  agents,  819 
Capacity  to  appoint  agents,  818 
Ratification    of    appointment    of 
agent,  818 

Insanity  — 

Effect  of  appointing  insane  per- 
son as  agent,  819 
Termination  of  agency,  822 

Insolvency   as   terminating   agency, 
823 

Instructions  limiting  agent's  author^ 
ity,  908-909 
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PRINCIPAL  AND  AGENT  —  con- 

tinned. 
Joint  agency,  how  exercised,  820 
Judgment  against  agent  as  binding 

principal,  837 
Ejiowlei^e,  see  Notice  to  agent 
Legal  contsract  as  basis  of  agent's 

claim  against  principal,  832 
Liability  of  agent   (see  also  Unau- 
thorized acts  of  agent)  — 

Action  against  principal  as  bar  to 
action  against  agent,  917 

Acts  outside  scope  of  employment, 
849 

Contracts  on  behalf  of  disclosed 
principal,  846 

Fraud  and  false  representations, 
851-852 

Indemnity  for  acts  within  scope 
of  employment,  847 

Measure  of  damages  to  persons  in- 
jured, 917 

Misfeasance  and  nonfeasance  dis- 
tinguished, 851 

Money  received  by  agent  and  paid 
to  principal,  852 

Negligence,  851 

Nonresident  principal,  850 

Unauthorized  acts,  914-915 

Written  contracts,  847-849,  916 
Liability  of  principal  for  agent's 
acts  (see  also  Unauthorized  acts 
of  agent;  Authority  of  agent; 
Power  of  attorney;  Ratification 
of  unauthorized  acts;  Undis- 
closed principal)  — 

Acts  in  excess  of  agent's  author- 
ity, 853 

Alteration     of     instruments     by 
agent,  907 

Forgery  by  agent,  907 

Fraud    by    agent    acting    within 
scope  of  authority,  905-906 

Insane  person  appointed  as  agent, 
819 

Instructions   limiting  agent's  au- 
thority, 908-909 

Limitation  of  agent's  authority  by 
private  instructions,  908-909 

Medical  attendance  at  agent's  di- 
rection, 872-874 
Misrepresentations  by  agent  acting 
within  scope  of  authority,  905- 
906 

Qui  facit  per  alium  facit  per  se, 
846 

Respondeat  superior,  845-^846 

Rule  stated,  844-846 


PRINCIPAL  AND  AGENT  —  eot^ 

tinued. 

Misrepresentations  by  agent  acting 

within   scope   of   authority   — 

continued. 

Scope  of  agent's  authority,  acta 

within,  904-905 
Usurious  agreement  of  agent,  864 
Violation  of  law  by  agent,  906- 
906 
Limitation  of  agent's  authority  — 
Dealings  by  agent  for  principal's 

Benefit,  910 
Duty  to  discover  limitations,  909 
Instructions  of  principal,  effect  as 

to  third  persons,  908-909 
Notice  or  Imowledge  of  limitations, 

909 
Vigilance  to  discover  limitations, 
909 
Married  woman,  see  Husband  and 

wife 
Maxims  — 
Qui  facit  per  alium  facit  per  se, 

846 
Respondeat  superior,  845-846 
Medical  attendance  at  agent's  direc- 
tion, liability  of  principal.  872- 
874 
Misfeasance  of  agent  distinguished 

from  nonfeasance,  851 
Mortgages  — 

Extending  time  for  redemption, 

875 
Power  of  sale  as  authorizing  mort- 
gage, 867 
Negligence  — 
Agent's  liability  to  principal,  825 
Personal  liability  of  agent,  851 
Negotiable    instnunents,    see    Bills 

and  notes 
Nondisclosure  of  principal,  see  Un- 
disclosed principal 
Nonresidence  of  principal,  personal 

liability  of  agent,  850 
Notes,  see  Bills  and  notes 
Notice  to  agent  — 

Casually     acquired     information, 

841 
Concealment  by  agent,  843 
Forgetfulness  by  agent,  effect,  842 
Kjiowledge  acquired  before  incep- 
tion of  agency,  842 
Knowledge  of  agent   as   binding 

principal,  838-841 
Principid    bound    by    notice    or 
knowledge  of  agent,  838HS41 


INDEX 


1405 


PRINCIPAL  AND  AGENT  —  eon- 
tin^ed• 
Notice  to  ajgprait  —  continued, 
Eecolleetion  by  agent  as  essential 

to  bind  principaly  842 
Relevancy  of  matter  to  scope  of 
employment,  841 
Oral  authorization  of  agent,  819 
Parol  appointment  of  agent,  819 
Partners  distinguished  from  agents, 

817 
Partnership,  dissolution  as  terminat- 
ing agency,  823 
Payment,  see  Authority  of  agent; 

Collection  of  debts;  Sales 
Personal  liability  of  agent,  see  Lia- 
bility of  agent 
Physicians  employed  by  agent,  prin- 

cipal's  liability,  872-874 
Pledge  — 
Agent's  authority,  862 
Power  to  carry  on  business  as  au- 
thorizing  pledge   of   property, 
867 
Possession  of  note  as  evidence  of  au- 
thority to  receive  pajonent,  868 
Power  of  agent,   see  Authority  of 

agent 
Power  of  attorney  — 

Acts  authorized  by  power,  883 
Authority  of  attorney  as  limited 

by  terms  of  power,  883 
Capacity,  876-877 
Construction,  881-886 
Conveyance  of  land  under  power, 

879,  88^886 
Death    of    party    as    terminating 

power,  888 
Deed  executed  under  power,  879- 

880 
Definition,  876 

Execution  of  instrument,  878 
Extrinsic  evidence  to  explain  pow- 
er, 882 
Form  of  instrument,  878 
Grantor's  liability  for  attorney's 

acts,  877 
Instrument  granting  power,  878 
Interpretation,  881-886 
Loss  of  instrument,  effect,  877 
Married  woman's  capacity  to  give 

power  of  attorney,  877 
Mode  of  exercising  power,  879 
Necessity,  876 
Parol  evidence  to  explain  power, 

882 
Power  coupled  with  interest,  ter- 
mination, 889 


PRINCIPAL  AND  AGENT  —  con- 
tinued. 
Power  of  atomey  —  continued. 
Revocation,  886-888 
Termination  of  authority,  886-890 
Presumption  of  intent  to  bind  prin- 
cipal, 846 
Privity  between  principal  and  agent, 

837 
Proof  of  agency  — 
Acts  of  previous  agent,  821 
Admissibility  of  evidence,  820 
Burden  of  proof,  822 
Circumstantial  evidence,  820 
Declarations  of  alleged  agent,  821 
Direct  evidence,  necessity,  820 
Previous  course  of  dealing,  821 
Question  of  law  or  fact,  822 
Testimony  of  alleged  agent,  821- 
822 
Public  agents  or  officers  exceeding 

authority,  liability,  918 
Public    officers    distinguished    from 

agents,  817 
Purchase  of  property,  authority  of 

agent,  865 
Ratification  of  unauthorized  acts  — 
Acceptance  of  benefits,  932-934 
Acts  not  purporting  to  be  in  be- 
half of  principal,  923 
Acts  subject  to  ratification,  925- 

927 
Binding  effect  on  others  than  prin- 
cipal, 922 
Binding  effect  on  principal  gener- 
ally, 919-922 
Entirety  of  ratification,  923 
Express  ratification,  927 
Failure  to  repudiate  agent's  aets, 

930-932 
Forgery  as  subject  to  ratification, 

926 
Form  of  ratification,  924 
Implied  ratification,  927 
EInowledge  as  element,  928 
Liability   of   principal   generally, 

919-922 
Loans  procured  by  agent,  accept- 
ance of  benefit,  933 
Oral  approval  of  deed,  924 
Performance  of  contract  in  igno- 
rance   of    unauthorized    provi- 
fiionB,  929 
Statute  of  frauds,  924-925 
Violation  of  law  or  public  policy, 

925 
What  constitutes  ratification,  927- 
934 
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PRINCIPAL  AND  AGENT  —  con- 

Representation  of  antagonistic  inter- 
ests, 827 
Representation     of     principal     by 
agent  — 

Acts  of  agent  as  acts  of  principal, 
837 

Contracts  in  agent's  name,  right 
of  principal  to  sue  on,  837 

Enforcement  of  rights  arising  out 
of  agent's  acts,  837 

Illegal  contracts  made  by  agent  on 
behalf  of  principal,  837 

Imputation  to  principal  of  knowl- 
edge acquired  by  agent,  838-844 

Judgment  against  agent  as  bind- 
ing principal,  837 

Principal's  property  as  subject  to 
execution  against  agent,  837 

Privity  between  parties,  837 

Purchases  made  by  agent,  837 

Representations  made  to  agent  as 
affecting  principal,  837 

Rights  arising  out  of  agent's  acta, 
837 

Title  of  principal  to  property  ac- 
quired by  agent,  837 
Fsvocation  of  agency,  823 
Rights  and  duties  inter  se  — 

Accounting  by  agent  for  profits 
made,  826 

Accounting  for  funds  received, 
832 

Acting  for  two  or  more  principals, 
827 

Adherence  to  interests  of  princi- 
pal, 825-827 

Antagonistic  interests,  826 

Care  in  transaction  of  principal's 
affairs,  824 

Compensation  of  agent,  835 

Conflict  of  interests,  825 

Dealings  by  agent  for  personal 
benefit,  826 

Degree  of  care  and  skill  required 
of- agent,  824-825 

Denial  of  principal's  title,  831 

Diligence  of  agent,  824 

Discovery  and  disclosure  of  facts 
to  principal,  828 

Fidelity  of  agent  to  principal,  824 

Good  faith  on  part  of  agent,  824 

Indemnification  of  agent  for  ex- 
penses, 834 

Information  obtained  by  agent. 
826 


PRINCIPAL  AND  AGENT  —  con^ 
tinned. 
Rights  and  duties  inter  se  —  con^ 
tinued. 
Interest  of  agent  in  sale  of  prop- 
erty, 829-831 
L^al  contract  as  basis  of  prin- 
cipal's claim,  832 
Negligence  of  agent,  825 
Representing    antagonistic    inter- 
ests, 827 
Serving  two  masters,  827 
Skill  exercisable  by  agent,  824 
Usages  and  customs,  824 
Sales  — 

Conveyances  under  power  of  at- 
torney, 884-^86 

Interest  of  agent  in  sale  of  prop- 
erty, 829-831 

Price,  authority  of  agent  to  ^ 
865 

Purchase  money,  authority  to  re- 
ceive, 867 

Samples,  authority  of  drummer  to 
sell,  865 

Secret  profits,  duty  of  agent  to  ac- 
count for,  830 

Warranty    by   agent   as    binding 
principal,  866 
Samples  of  drummer,  authoritv  to 

sell,  865 
Scope  of  agent's  authority,  see  Lia- 
bility of  principal  for  agent's  acts; 

Unauthorized  acts  of  agent 
Signature  by  agent  for  principal  — 

Form  of  signature  to  bind  prin- 
cipal, 847-849 

Inability  of  agent  to  write,  819- 
820 

Memorandum  to  satisfy  statute  of 

frauds,  820 
Oral  authorization,  819-820 

Special  agents,  authority,  853 

Statements  by  agent  as  binding  prin- 
cipal, 844-846 

Statute  of  frauds,  signature  by  agent 
for  principal,  820 

Subagents,  authority  of  agent  to  ap- 
point, 860 

Termination  of  agency  — 

Accomplishment  of  purpose,  822 
Agency  coupled  with  interest,  823 
Change   in   condition   of   parties. 
822  ' 

Death  of  party,  822,  859 
Destruction  of  subject  matter  of 

agency,  822 
Discharge  of  agent,  823 
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PEINCIPAL  AND  AGENT  —  con- 

Untied. 
Termination  of  agency  —  continued. 

Dissolution  of  partnership^  823 

Insanity  of  party,  822 

Insolvency,  823 

Beyoeatk)n   of  agent's  authority, 
823 

Wrongful  discharge,  measure  of 
damages,  836 

Wrongful  discharge,  recovery  of 
agreed  compensation,  835-^36 
Traveling  salesmen,  authority  to  sell 

samples,  865 
Trustees  distinguished  from  agents, 

817 
Unauthorized  acts  of  agent  (see  also 
Ratification     of     unauthorized 
acts)  — 

Agent's  liabiUty,  914-919 

Assumption  of  agency  generally, 
903 

Contract  in  excess  of  principal's 
powers,  918 

Contracts    unauthorized    in    part 
only,  904 

Dealings  by  agent  for  principal's 
benefit,  909 

Disposal  of  principal's  property, 
911-914 

Estoppel  to  deny  agent's  author- 
ity, 907 

Fraud  and  misrepresentation,  905- 
906 

Knowledge  or  notice  of  actual  au- 
thority, 908-911 

Payment  of  individual  debt  with 
principal's  money,  913 

Public  officers  exceeding  author- 
ity, 918 

Scope  of  agent's  authority,  904- 
908 

Vigilance  to   discover  limitations 
of  authority,  909 

Violation  of  law,  905,  906 
Undisclosed  principal  — 

Action  against  agent  as  bar  to  ac- 
tion against  principal,  894 

Action  against  principal  as  bar  to 
action  against  agent,  917 

Action  against  principal  on  writ- 
ten contract,  891 

Acts  beyond  scope  of  agent's  au- 
thority, 893 

Agent's  liabiUty,  895-897 

Agent's  right  to  sue,  902-903 

Contract  involving  trust  or  con- 
fidence in  agent,  899 


PRINCIPAL  AND  AGENT  —  con- 
tinued. 
Undisclosed  principle  —  continued. 
Contract  made  for  joint  benefit  of 

principal  and  others,  900 
Contract  negotiated  by  principal 

in  name  of  agent,  893 
Defenses  available  against  princi- 
pal, 901 
Disclosure  of  agency  but  not  iden- 
tity of  principal,  893 
Executory  contracts,  900 
Knowledge  of  agency  and  identity 

of  principal,  896 
Liability  of  person  dealing  with 

agent,  897-903 
Liability   of   principal  generally, 

890 
Payment  to  agent  without  notice 

of  agency,  900 
Principal's  right  to  sue  on  contract 

made  by  agent,  897-901 
Sealed    instruments    executed    in 

name  of  agent,  891-892 
Unperformed  contracts,  900 
Written     contracts,     liability    of 
agent,  895 
Usage  and  customs  — 

Duty  of  agent  to  principal,  824 
Employment   of  subagents,   861- 
862 
Usurious  agreement  of  agent  as  bind- 
ing principal,  864 
Violation  of  law  or  public  policy, 

ratification,  925 
Waiver  by  agent,  effect,  875 
Warranty  by  agent  as  binding  prin- 
cipal, 866 
Written  contracts,  principal's  liabil- 
ity on,  891 

PRINCIPAL  AND  SURETY  — 

Actions  and  proceedings  (see  also 
Enforcement  of  obligation)  — 

Discontinuance  of  action  against 
principal  as  discharge  of  surety, 
1044 

Failure  to  pursue  principal  as  dis- 
charge of  surety,  1032-1044 

Forbearance  to  sue  principal  as 
discharge  of  surety,  1034 

Fraudulent  conveyances  by  prin- 
cipal, right  of  surety,  1116 

Joint  actions  by  sureties  or  rep- 
resentatives, 1121 

Joint  principals,  how  sued  by 
sureties,  1122 

Notice  to  sue  principal,  1035-1039 
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PRINCIPAL  AND  SURETY  —  con- 
tinued. 
Actions    and    proceedings    —    con- 
tinued. 
Surety's  duty  to  defend  principal, 

1078 
Surety's  right  of  action  to  compel 
payment    by    principal,    1110- 
1112 
Surety^s   right   to   sue   principal, 
1097,  1117 
Acts   covered  by  surety's   contract, 

see  Liability  of  surety 
Additional  sureties  taken  by  cred- 
itor, effect,  1054 
Admissions    and    declarations,    see 

Evidence 
Alteration  of  contract  — 
Alteration  of  instrument  secured, 

1008-1010 
Consent  of  surety  to   alteration, 

1006 
Discharge    of    surety    generally, 

1004-1006 
Diversion  of  instrument,  1010 
Independent  contract,  1006 
Leases,  effect  of  alteration  or  sur- 
render, 1017 
Materiality  of  alteration,  1007 
Operation  of  law,  1006 
Premature  payments  on  working 

contract,  1013 
Provisions  for  payment  to  mate- 
rialmen and  laborers,  1016 
Public  contracts,  1015-1016 
Statute  altering  sureties'  respon- 
sibility, 1007-1008 
Working    contracts,    changes    in 

work  to  be  done,  1011-1013    • 
Working  contract,  premature  pay- 
ments, 1013-1015 
Amount  recoverable  against  sureties, 

1085-1088 
Appeal  bonds,  discharge  of  sureties, 

1074 
Application  of  payments  as  between 

surety  and  creditor,  1128-1130 
Approval  of  sureties,  973 
Attachment,  release  as  discharge  of 

surety,  1043 
Attorney  as  surety  on  client's  bond, 

957 
Bankruptcy  — 

Contribution   as  affected  by  dis- 
charge of  cosurety,  1141 
Discharge    of    principal    as    dis- 
charge of  surety,  1066-1069 


PRINCIPAL  AND  SURETY  —  can- 
tinued. 
Bankruptcy  —  continued. 

Failure  to  present  claim  against 
principal's  estate  as  discharge 
of  surety,  1039 
Payment  avoided  by*  bankruptcy 

of  principal,  1045-1046 
Surety  as  released  by  discharge  in 
bankruptcy,  1081 
Bills  and  notes,  acceptance  by  cred- 
itor as  extension  of  time,  1024 
Bonds,  see  Fidelity  bonds 
Change  of  contract,  see  Alteration 

of  contract 
Change  of  parties  to  obligation,  dis- 
charge of  surety,  1061-1065 
Coercion  as  affecting  surety's  liabil- 
ity, 999-1000 
Collateral  security,  see  Securities 
Concealment  of  surety's  risk,  987- 

991 
Conditional  execution  of  instrument 

by  surety,  966-969 
Conflict  of  laws,  liability  of  surety, 

987 
Consideration  — 

Breach  of  condition  constituting 
consideration     as     discharging 
surety,  962 
Credit  given  to  principal  at  sure- 
ty's request,  959 
Extension  of  time,  960,  1022 
Failure  of  consideration  as  defense 

to  surety,  959 
Illegality  as  affecting  surety's  lia- 
bility, 996-997 
Necessity  generally,  959 
New  promise  by  surety  after  dis- 
charge, 960 
Seal   as  importing  consideration, 

959 
Signing   as   surety   after  making 
delivery  of  instrument,  960-961 
Construction    of    surety's    liability, 

975-978 
Contractor's  bonds  — 

Rights  of  sureties  on  default,  1114 
Surety's  liability  to  materialmen, 
etc.,  985 
Contribution  — 
Accrual  of  right,  1134 
Apportionment  among  cosureties, 

1135 
Costs  and  expenses  as  matt^  for 
contribution,  II50 
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PRINCIPAL  AND  SURETY  —  con^ 

Contribnidon  —  continued, 

Defetses  in  suit  for  contribution, 
1147-1150 

Demand  or  notice  as  necessary, 
1145 

Discharge  in  bankruptcy  or  insol- 
vency as  affecting  contribution, 
1141 

Equitable  action  before  payment, 
1146 

Estate  of  deceased  cosurety,  1142 

Existence  of  right,  1131-1133 

Indemnity  as  affecting  right  of  co- 
surety to  sue,  1138 

Indemnity  given  by  cosurety  or 
third  person,  1138 

Insolvency  as  affecting  contribu- 
tion, U39 

Insolvency  of  principal,  necessity 
of  showing,  1145 

Insolvent  cosurety,  liability  of  es- 
tate, 1140 

Interest  as  matter  for  contribu- 
tion, 1151 

Judgment  for  creditor  as  res  judi- 
cata, 1152 

Nonresidence  as  affecting  contribu- 
tion, 1139 

Parties  to  suit  before  contribution, 
1147 

Payment  of  debt  barred  by  limi- 
tation, 1143 

Person  becoming  surety  at  request 
of  cosurety,  1149 

Proportion  of  liability  fixed  by 
agreement,  1136 

Release  of  surety,  effect,  1148 

Remedies  for  recovery  of  contribu- 
tion, 1143-1145 

Right  to  contribution,  1130 

Statute  of  limitations  as  bar  to 
claim,  1149 

Successive  bonds  given  for  same 
debt,  1137 

Surety  company  indemnifying  one 
surety,  1137 

Suretyships  in  which  right  exists, 
1131-1133 
Corporations  (see  also  Surety  com- 
panies) — 

Dissolution    as   affecting   sureties 
for  corporation,  984 
R.  C.  L.  XXI.— 89. 


PRINCIPAL  AND  SURETY  —  eon^ 
tinued. 
Corporations  —  continued. 

OfiScers  or  stockholders  as  sureties 
for    corporation,    extension    of 
time  as  release,  1032 
Power  to  become  surety,  958 
Cosureties  — 
Apportionment    of    contribution, 

1135 
Definition,  948 
Creation  of  relation  — 
Acceptance  of  contract,  968 
Approval  and  justification,  973 
Attorney    as    surety    on    client's 

bond,  957 
Blanks  in  undertaking,  implied  au- 
thority to  fill,  969 
Capacity  of  parties,  956 
Conditional   execution  by  surety, 

966-969 
Consideration,  959 
Contractual  or  voluntary  creation, 

954r-955 
Corporation  as  surety,  958 
Delivery    of   bond    by    principal 
without  obtaining  required  sig- 
natures, 967-969 
Delivery  of  obligation,  958 
Failure  of  principal  to  sign  obli- 
gation, 964:-966 
Filling  blanks  in  undertaking,  im- 
plied authority,  969 
Infant  as  surety,  956 
Involuntary  suretyship,  956 
Irregularities  in  form  of  obliga- 
tion, 971 
Justification  of  sureties,  973 
Maker  of  note  as  surety  for  one 

assuming  payment,  956 
Married  woman  as  surety,  957 
Name    of    surety    omitted    from 

bond,  963 
Operation  of  law,  955 
Parol  proof  of  suretyship,  972 
Promise  to  pay  debt  of  another  as 

suretyship,  955 
Relation  not  appearing  on  face  of 

instrument,  972 
Retiring  partner  as  surety  for  firm 

debt,  955 
Signature  by  part  of  sureties,  ef- 
fect, 970 
Signature  of  principal,  964-966 
Signature  of  surety,  963) 
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PRINCIPAL  Am>  SURETY  —  eon- 

tinuecL 
Creation  of  relation  —  eontitmed. 

Statute  of  frauds,  compliance 
with,  962 

Writing  as  essential,  962 
Creditor  (see  also  Rights  and  reme- 
dies   of    surety    against    cred- 
itor) — 

Diligence  in  pursuit  of  principal 
debtor,  necessity  to  discharge 
surety,  1032-1044 

Good  faith,  duty  to  surety,  1000 

Negligence  of  creditor  as  affecting 
liability  of  surety,  993 

Nondisclosure  of  financial  condi* 
tion  of  principal,  993 

Right  to  security  given  to  surety, 
1094-1096 
Death  — 

Contribution  from  estate  of 
deceased  cosurety,  1142 

Failure  to  present  claim  against 
deceased  principal,  discharge  of 
surety,  1039 

Surety's  death  as  affecting  con- 
tract of  suretyship,  982 

Surety's  right  against  principal's 
estate,  1114 
Default   of   principal,  necessity  of 

notice  to  surety,  1071-1074 
Defenses  available  to  surety,  see  En- 
forcement of  obligation;  Liability 

of  surety 
Definitions  — 

Contract  of  suretyship,  946 

Cosureties,  948 

Guarantor  distinguished  from 
surety,  949 

Supplemental  sureties,.  948 

Surety,  947 
Delivery  of  obligation,  necessity  to 

create  suretyship,  958 
Demand  on  principal  as  necessary  to 

bind  surety,  1076 
Diligence     in     pursuing     principal 

debtor,     necessity     to     discharge 

surety,  1032-1044 
Discharge  of  surety  (see  also  Securi- 
ties) — 

Addition  of  new  surety,  10G2 

Agreement  to  extend  time,  1040- 
1041 

Alteration  of  contract,  1004-1018 

Amendment  of  claim  or  pleading, 
1075 

Appeal  bonds,  1074 


PRINCIPAL  AND  SURETY  —  oon- 

tinnecL 
Discharge  of  snxety  —  continued. 

Attachment  against  principal,  re- 
lease 1043 

Bad  faith  of  creditor,  1000 

Bankruptcy  of  prmcipal,  1039, 
1066-1069 

Breach  of  condition  constituting 
consideration,  962 

Change  in  principal's  powers  oz 
duties,  1069-1071 

Change  in  remedy  or  procedure. 
1075 

Change  of  contract,  1004-1018 

Change  of  parties  to  obligation, 
1061-1065 

Collateral  security  taken  by  cred- 
itor, 1053 

Concealment  of  material  facts  by 
principal,  987-991 

Death  as  affecting  contract  of 
suretyship,  982 

Death  of  principal,  failure  to  pre- 
sent claim  against  estate,  1039 

Default  of  principal,  failure  to 
give  notice,  1071-1074 

Discharge  of  principal  as  dis- 
charge of  surety,  1066-1069 

Discontinuance  of  action  against 
principal,  1044 

Estoppel,  release  of  surety  by  mis- 
take, 1051 

Exchange  of  original  obligation 
for  void  instrument,  1048 

Exoneration  by  creditor,  1049 

Extending  time  of  payment,  1040 

Extension  of  time,  1018-1032 

Failure  to  present  claim  against 
estate  of  deceased  or  bankrupt 
principal,  1039 

Failure  to  pursue  principal  debtor, 
1032-1044 

Forbearance  to  pursue  principal, 
1034 

Increase  of  risk  by  act  of  creditor, 
1000 

Joint  sureties,  release  of  one  as 
discharging  others,  1050 

Misapplication  of  security  by 
creditor,  1057 

Misrepresentations  by  principal, 
987-991 

Neglect  to  pursue  principal  debtor, 
1032-1044 

Negligence  in  realizing  on  ool- 
lateral  security,  1055 
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PRINCIPAL  AND  SURETY  —  con- 

tinued. 
Discharge  of  surety  —  continued. 

K^ligence  of  creditor,  1055,  1058 

New  promise  as  waiver  of  ground 
of  discharge,  1002 

Notice  to  obligee  as  terminating 
suretyship,  983 

Payment  avoided  by  bankruptcy 
of  principal,  1045-1046 

Payment  of  debt  or  performance 
of  conditions,  1044-1049 

Payment  subsequently  proving  un- 
availing, 1047 

Postponing  levy  of  execution,  1040 

Principal's  liability  as  affected  by 
release  of  surety,  1049-1050 

Release    of    attachment    against 
principal,  1043 

Release  of  levy  against  principal, 
1041 

Release    of    one    as    discharging 
others,  1062 

Release  of  principal  as  discharg- 
ing surety,  1065-1069 

Release  of  principal  from  custody, 
1044 

Release  of  security,  1053 

Release  of  security  given  by  sure- 
ty, 1003 

Release  or  exoneration  by  creditor, 
1049-1053 

Satisfaction    proving    unavailing, 
1047 

Set-off  against  principal,  failure 
of  creditor  to  plead,  1074 

Stay  of  execution  against  princi- 
pal, 1041 

Surrender  of  original  obligation, 
1048 

Suspending  remedy  against  princi- 
pal, 1040 

Taking  collateral  security,  1053 

Tender  of  payment  by  principal 
ox  surety,  1046 

Void  renewal  note  given  by  princi- 
pal, 1047 

Waiver   of   cause   for   discharge, 
1002 

Withdrawal  of  execution  against 
principal,  1041 
Discontinuance    of    action    against 

principal  as  discharge  of  surety, 

1044 
Distinctions  —  . 

Indemnitor     distinguished     from 
surety,  953 


PRINCIPAL  AND  SURETY  —  con- 
tinued. 
Distinctions  —  continued. 

Indorser  distinguished  from  sure- 
ty, 952 

Principal  disting^uished  from  sure- 
ty, 953 
Duress  as  affecting  surety's  liability, 

999 
Enforcement  of  obligation  — 

Actions  and  defenses,  1075-1085 

Admissions   of  principal  as  evi- 
dence, 1092 

Amount  recoverable  against  sure- 
ties, 1085-1088 

Bankruptcy  of  surety  as  dischargt 
of  liability,  1081 

Breach  of  bond  by  principal  as 
essential  to  bind  surety,  1075 

Creditor's  right  to  security  given 
to  surety,  1094r-1096 

Defenses,  1077-1081 

Demand,  necessity,  1076 

Evidence,  1088-1093 

Fraudulent  conveyances  by  surety, 
1077 

Injunction  against  judgment  for 
or  against  surety,  10^ 

Insolvency  of  principal  as  defense, 
1077 

Interest  and  costs  exceeding  penal- 
ty of  bond,  1087 

Intervention  by  principal  or  sure- 
ty, 1083 

Judgment,  1081-1088 

Judgment  in  favor  of  principal, 
effect,  1091 

Laches  of  creditor  as  defense,  1080 

Parties,  1081 

Rescission  of  contract  by  princi- 
pal, 1077 

Security  given  to  surety,  creditor's 
right  to,  1094-1096 

Separate  breaches,  assignment  in 
pleading,  107&-1076 

Set-off   or   counterclaim   between 
surety  and  creditor,  1078 

Statute  of  limitations  as  defense, 
1080 

Surety's  duty  to  defend  principal, 
1078 
Equitable  rights  of  surety  against 

principal,  1106 
Estoppel  — 

Denial  of  liability  by  surety,  999^ 

Release    of    surety    by    mistake/ 
1051 
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PRINCIPAL  AND  SURETY  —  con- 

tinued. 
Evidence  — 

Adrcissions  of  principal,  1092 

Judgment  against  principal  as  evi- 
dence against  surety,  1088-1091 

Parol  proof  of  suretyship,  972 

Principal  as  witness  for  surety, 
1092 
Execution  — 

Postponing  levy  as  discharge  of 
surety,  1040 

Stay  as  extension  of  time,  1026 

Withdrawal  as  discharge  of  sure- 
ty, 1041 
Execution  of  contract,  see  Creation 

of  relation 
Exoneration  of  surety,  see  Discharge 

of  surety 
Extension  of  time  — 

Administrator,  act  of,  1027 

Agent,  act  of,  1027 

Attorney,  act  of,  1027 

Bill  or  note  of  debtor  accepted  by 
creditor,  1024 

Consent  of  surety,  1023,  1030 

Consideration  for  extension,  va^ 
hdity,  1022 

Discharge  of  surety,  1018,  1040 

Illustrations,  1026 

Indemnification  of  surety,  1024 

Instances  of  extensions  of  time, 
1026 

Notice  to  creditor  of  suretyship 
relation,  1025 

Officers  or  directors  as  sureties  for 
corporation,  1032 

Payment  of  interest  as*  considera- 
tion, 1027-1029 

Procurement  by  surety  as  waiving 
ground  of  discharge,  1002 

Release  of  surety  generally,  1018 

Reservation  of  rights  against  sure- 
ty, 1031 

8tay  of  execution,  1026 

Usury  in  extension  agreement, 
1029 

Valid  contract  for  extention  as 
essential,  1020-1022 

Void  note  given  in  renewal,  1047 
Fidelity  bonds  — 

Change  in  principal's  powers  or 
duties  as  discharge  of  sureties, 
1069-1071 

Default  of  principal,  necessity  of 
notice  to  surety,  1071-1074 


PRINCIPAL  AND  SURETY  —  con- 
tinned. 
Fidelity  bonds  —  continued. 
Defaults  for  which  surety  is  liable, 

978-980 
Prior  defalcations  or  delinquencies 

of  principal,  991-993 
Termination  of  office  or  employ- 
ment as  affecting  surety's  lia- 
bility, 980-982 
Financial    condition    of    principal, 

obligee's  duty  to  disclose,  993 
Forbearance  to  sue  principal  as  dis- 
charge of  surety,  1034 
Forgery  of  name  of  principal  or  co- 
surety, effect,  997-999   • 
Form  of  contract,  see  Creation  of 

relation 
Fraud  — 
Concealment  of  material  facta  by 

surety,  987 
Materiality    of    misrepresentation 

or  concealment,  991 
Nondisclosure  of  material  facts  by 

principal,  989-991 
Procurement  of  surety's  signature 

by  fraud,  987 
Reformation    of    instrument    on 
ground  of  fraud,  994 
Fraudulent  conveyances  by  princi- 
pal, surety's  right  to  set  aside,  1116 
Fraudulent  conveyances  by  surety, 

1077 
Guarantor  distinguished  from  surety, 

949 
Husband  and  wife,  married  woman 

as  surety,  957 
Indemnity,  see  Contribution;  Rights 

and  remedies  inter  se 
Infant's  capacity  to  become  surety, 

956 
Injunction  against  judgment  for  or 

against  surety,  1084 
Insolvency  — 

Contribution  against  estate  of  in- 
solvent cosurety,  1140 
Contribution  as  affected  by  dis- 
charge of  cosurety,  1141 
Contribution,  necessity  of  showing 

principal's  insolvency,  1145 
Effect   on   right   to   oontribution, 

1139 
Principal's  insolvency  as  defense 

to  surety,  1077 
Rights    inter   se    as    affected    by 
insolvency  of  either,  1116 
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PRINCIPAL  AND  SURETY  —  eon- 

tinned. 
Interest  as  matter  for  contribution, 

1151 
Intervention  by  principal  or  surety 

in  action  by  creditor,  1083 
Irrcg:ularities  in  form  of  obligation, 

971 
Joint  sureties,  release  of  one  as  dis- 
charging others,  1050 
Judgment  (see  also  Enforcement  of 
obligation)  — 

Contribution,  judgmeut  for  cred- 
itor as  res  judicata,  1152 

Effect  of  judgment  in  favor  of 
principal,  1091 

Payment  by  surety  on  judgment 
against  principal,  surety's  rem- 
edy, 1118 

Subrogation  of  surety  to  lien  of 
judgment,  1118 

Surety    as    bound    by    judgment 
against  principal,  1088-1091 
Justification  of  sureties,  973 
Laches   of   creditor   as   defense   to 

surety,  1080 
Leases,   alteration   or  surrender  of 

lease  as  dischai^e  of  sureties,  1017 
Liability  of  surety    (see  also   Dis- 
charge of  surety;  Enforcement 
of  obligation)  — 

Accessory  to  obligation  of  princi- 
pal, 974 

Breach  by  principal  as  essential  to 
bind  surety,  1075 

Concealment  of  risk  by  principal, 
987-991 

Conflict  of  laTO,  987 

Contractor's  bonds,  liability  to  ma- 
terialmen, etc.,  985 

Corporation  as  principal,  acts 
done  after  dissolution,  984 

Death  as  affecting  contract  of  sure- 
tyship, 982 

Defaults  for  which  surety  is  liable, 
978-980 

Demand  on  principal  as  necessary 
to  bind  surety,  1076 

Duration  of  contract,  978-980 

Duress  as  affecting  liability,  999 

Estoppel  to  deny  liability,  999 

Extent  of  liability  generally,  974 

Forgery  of  name  of  principal  or 
cosurety,  997-999 

Fraud  of  principal,  987 

Illeorality  of  consideration,  99&- 
997 


PRINCIPAL  AND  SURETY  —  con^ 
tinuecL 
Liability  of  surety  —  continued. 
Invalidity    of    original    contract, 

996-997 
Judgment    against    principal    as 

binding  surety,  108S-1091 
Legal  liability  for  debt  as  essential 

to    remedy    against    principal, 

1098 
Measure  of  liability,  974,  999 
Mistake  in  instrument,  994 
Negligence  of  obligee  as  affecting 

liability,  993 
Obligee's  duty  to  disclose  financial 

condition  of  principal,  993 
Partnership     as    principal,    acta 

done  after  dissolution,  984 
Principal's  incapacity  to  contract, 

995 
Prior  defalcations  or  delinquencies 

of   principal   in    fidelity   bond, 

991-993 
Reformation  of  instrument,  994 
Renewal  of  contract  as  extending 

surety's  undertaking,  984 
Strict  construction  of  surety's  obli- 
gation, 975-978 
Termination  by  notice  to  obligee, 

983 
Termination  of  office  or  employ- 
ment of  principal,  effect,  980 
Usury  in  contract,  1000 
Lien  of  creditor,  surety's  right  to 

assert,  1112 
Limitation  of  actions  — 
Action  by  surety  against  principal, 

1122      • 
Contributions  as  bar  of  statute, 

1149 
Contributions     on     payment     of 

barred  debt,  1143 
Payment  by  surety  of  debt  barred 

by  limitation,  1104 
Surety's    right    to    plead    statute 

against  creditor,  1080 
Measure  of  surety's  liability,  see  Lia- 
bility of  surety 
Mistake  (see  also  Estoppel)  — 

Effect  on  surety's  liability,  994 
Mortgage  to  indemnify  surety,  fore- 
closure, 3117 
Name  of  surety  omitted  from  bond, 

effect,  963 
Negligence  in  realizing  on  collateral 
security  as  discharge  of  surety, 
1055 
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PRINCIPAL  AND  SURETY  —  eat^ 
tinued. 

New  promise  by  surety  — 
Eliect  when  made  after  discharge, 

1002 
Necessity  of  consideration,  960 
Nonresidence  as  ajffecting  contribu- 
tion, 1139 
.Note,  acceptance  by  creditor  as  ex- 
tension of  time,  1024 
Notice  to  sue  principal  — 

Suflficiency  of  notice,  1037-1039 
Surety's  right  to  require  action  by 
creditor,  1035-1037 
Notice  to  terminate  suretyship,  983 
Obligation  secured  (see  also  Creation 
of  relation)  — 
Alteration,  effect,  1008-1010 
Invalidity  as  affecting  surety's  lia- 

bOity,  996-997 
Usury   as   affecting  surety's   lia- 
bility, 1000 
Obligee,  see  Creditor 
OflBeial  bonds,  see  Fidelity  bonds 
Parol  evidence,  see  Evidence 
Parties  to  obligation,  change  as  dis- 
charge of  surety,  1061,  1065 
Partnership  — 
Dissolution  as  affecting  suretyship 

for  firm,  984 
Retiring  partner  as  surety  for  firm 
debts,  955 
Payment  — 
Discharge  of  principal  or  surety, 

1046 
Discharge  of  surety,  rule  stated, 
1044 
Payment  of  debt  by 'surety  — 
Action     against     principal     for 

indemnity,  1097 
Actual  payment  as  essential,  1100 
Application  of  payments,   1128- 

1130 
Debt  barred  by  limitation,  1104 
Lepral  liability  for  debt,  necessity, 

1098-1100 
Mistake,  recovery  from  creditor, 

1128 
Note  or  other  obligation  as  pay- 
ment, 1101 
Partial  payment,  1103 
Payment  before  maturity  of  debt, 
1103 
Penalty  of  bond,  interest  and  costs 

exceeding,  1087 
Performance  of   conditions  as 
charge  of  surety,  1044 


PRINCIPAL  AND  SURETY  —  eon^ 
tinned. 
Pledging  property  for  another's  debt 

as  suretyship,  949 
Public  officers,  see  Fidelity  bonds 
Reformation  of  instrument,  mistake, 

accident  or  fraud,  994 
Reimbursement  of  surety,  see  Rights 

and  remedies  inter  se 
Relation,  see  Creation  of  relation 
Release,  see  Discharge  of  surety 
Renewal   of  contract  as   extending 

surety's  undertaking,  984 
Renewal  of  obligation,  see  Discharge 

of  surety 
Representation  of  surety  by  princi- 
pal, 1078 
Rescission  of  contract  by  principal 

as  defense  to  surety,  1077 
Rights  and  remedies  inter  se   (see 
also  Payment  of  debt  by  sure- 
ty)— 
Action  by  creditor  against  surety, 

1102 
Action  by  surety  against  principal, 

1097,  1117 
Action  by  surety  on  principal's 

obligation,  1117 
Action  by  surety  to  compel  pay- 
ment  by  principal,   1110-1112 
Actual  payment  by  surety,  neces- 
sity, 1100 
Amount   of   recovery   by   surety 

against  principal,  1124 
Compelling      payment      out     of 

principal's  estate^  1114 
Creditor  and  debtor  relation  be- 
tween   surety    and    principal, 
1120 
Demand  as  essential  to  suit  by 
surety  against  principal,  1102  ' 
Equitable  rights  of  surety  against 

principal,  1106 
Fraudulent  tr&nsfers  by  prindpal, 

1116 
Implied  promise  of  principal  as 
distinguished  from  surety's  right 
of  subrogation,  1106 
Indenmification   of  surety.   1097, 

1108-1110 
Indemnity  mortgage,  1117 
Insolvency  of  principal  or  surety, 

1115 
Joint  actions  by  sureties  or  repre- 
sentatives, 1121 
Joint    principals,    action    against 
by  surety,  1122 
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PRINCIPAL  AND  SURETY  —  con- 
tinued. 
Rights  and  remedies  inter  se  —  con- 
tinued. 

Judgment  paid  by  surety,  enforce- 
ment against  principal,  1118 

Lien,  right  of  surety  to   assert, 
1112 

Limitation    of   action   by   surety 
against  principal,  1122 

Mortgage    to    indemnify    surety, 
foreclosure,  1117 

Payment  of  debt  by  surety,  1097- 
1108 

Reimbuzsament,  right  of  surety, 
1123 

Right  to  securities,  1152-1157 

Set-off    between    principal    and 
surety,  1123 

Sureties  on  bond  of  defaulting 
contractor,  1114 

Surety's     rights     and     remedies 
against  principal,  1097 

Usury    in    principal    obligation, 
1105 
Rights    and    ronedies    of    surety 
against  creditor  — 

Application  of  payments,  1128- 
1130 

Collateral  security,  requiring  cred- 
itor to  exhaust,  1127 

Compelling    creditor    to    proceed 
against  principal,  1124 

Exoneration,  limitation  on  surety's 
right  to  compel,  1126 

Payments  made  to  creditor  by  mis- 
take, 1128 

Usurious    debt    paid    1^   surety. 
1128 
Satisfaction,  see  Payment 
Securities  — 

Application,  1156 

Collateral  security  taken  by  cred- 
itor as  release  of  surety,  1053 

Compelling    creditor    to    exhaust 
collateral  security,  1127 

Creditor's  right  to  security  given 
to  surety,  1094-1096 

Depreciation,  1157 

Failure    of    creditor    to    record 
instrument,  1060 

Loss  of  security,  1157 

Misapplication  by  creditor,  1057 

Negligence  in  preserving  collateral 
security,  1058 

Negligence   in   realizing   on   col- 
lateral security,  1065 


PRINCIPAL  AND  SURETY  —  con- 
tintied. 
Securities  —  conHnued. 
Notice    to    creditor    to    proceed 
against  collateral  security,  1056 
Release  of  securities  held  by  cred- 
itor, effect,  1053 
Right  of  sureties  to  share  securi- 
ties, 1152 
Sharing  benefit  of  security  taken 

by  cosurety,  1152-1155 
Stipulation  by  surety  for  separate 
indemnity,  1155 
Set-off  and  counterclaim  — 
Claim  of  principal  against  cred- 
itor as  available  to  surety,  1079 
Discharge  of  surety  by  creditor's 
failure  to  plead  against  princi- 
pal, 1047 
Prmcipal's  liability  to  surety,  1123 
Surety's   right   to  set  off   claim 
against  creditor,  1078 
Signature— 
Delivery   of    bond    by   principal 
without  obtaining  required  sig- 
natures, 967-969 
Forgery  of  name  of  pxindpal  or 

cosurety,  997-999 
Necessity  for  principal  to  sign, 

964-966 
Necessity  for  surety  to  sign,  963 
Undertaking  signed  by  part  of 
sureties  as  binding  signers,  970 
Statute  of  frauds  as  applicable  to 

suretyship  contracts,  962 
Strict  construction  of  surety's  obli- 
gation, 976-978 
Subrogation  of  surety  to  creditor's 

rights,  1112, 1118 
Summary  judgment  against  soretieB, 

1082 
Supplemental  sureties,  948 
Surety  — 
Definition,  947 

Ghiarantor  distinguished,  949 
Indemnitor  distinguished,  953 
Indorser  distinguished,  952 
Pledgor  of  property  for  another's 
debt,  949 
Surety  companies  — 
Corporate  powers,  1167 
Foreign  surety  companies,  1168 
LiabiUties  generaUy,  1159-1162 
Measure  of  liabiHty,  1160 
Rights  of  creditorsi  1159 
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PRINCIPAL  AND  SURETY  —  con- 
tinued. 
Surety  compunies  —  continued. 
Strict  or  liberal   construction   of 
contract    or    suretyship,    1160- 
1161 
Suretyship  defined,  946 
Tender  of  payment  as  discharge  of 

surety,  1046 
Termination   of  liability,   see   Dis- 
charge of  surety 
Usury  — 
Effect    on    agreement,   extending 

time,  1029 
Recovery  of  payment  by  surety. 

1128 
Surety's  liability  as  affected  by 
usury,  1000 
Waiver  of  cause  for  disohaxge  of 

surety,  1002 
Witnesses,  principal  testifying  for 

surety,  1092 
Working  contracts,  see  Alteration  of 

contracts 
Writing  as  essential  to  contract  of 
suretyship,  962 

PRISONS  ANB  PBISONKRS  — 

Actions  — 
Injuries     sustained     during     im- 
prisonment, 1182 
Negligence  of  prison  keeper,  1182- 

1184 
Right  of  prisoners  to  sue  and  be 
sued,  1180 
Care  and  custody  of  prisoners  — 
Chain  gangs,  control  by  private 

individuals,  1173 
Commitment,  necessity,  1173 
Corporal  punishment,  liability  of 

prison  keeper,  1173 
Custodian's  office,  nature,  1172 
Custody,  of&oer  diaiged  with  duty 

of,  1172 
Discipline,  1172 
Duties  of  custodian,  1173 
Government  of  prisoners,  1172 
Health  of  prisoners,  duty  to  pro- 
tect, 1173 
Jailers  as  public  officers,  1172 
Liability  of  custodian  to  prison- 
ers, 1173 
Liability  of  custodian  to  third  per- 

sonS;  1174 
List  of  names  of  prisoners,  duty  to 

keep,  1172-1173 
ICaintenanee  of  prisoners,  1174 


PRISONS  AND  PRISONERS  —  eon^ 
tinned. 
Care  and  custody  of  prisMiers  — 

continued 
Medical  attention,  1174r-1175 
Mob    violence    against   prisoners, 

duty  of  prison  keeper  to  guard 

against,  1173-1174 
Nature  of  office  of  custodian,  1172 
Place  of  detention  of  prisoners, 

1172 
Safety  of  prisoners,  1173-1174 
Severe     treatment,     liability     of 

jailer,  1173 
Sheriff  as  jailer,  1172 
Wardens  as  public  officers,  1172 
Chain  gang,  right  to  put  prisoner  in, 

1173 
Conunitment,  necessity,  1173 
Contract  convict  labor  — 
Assignment  of  contract,  1189 
Authority  to  hire  out  prisoners, 

1186 
Cruel  and  unusual  punishment  in 

hiring  out  prisoners,  1186-1187 
Duties  and  liabilities  of  lessee  to 

prisoners,  1189 
Execution    and    enforcement    of 

contract,  1188 
Injuries  to  convicts,  1189-1191 
Injuries  to  third  persons,  liability 

to  lease,  1191 
Liability  of  lessee  to  third  persons, 

1191 
Statutory   authority   to   hire  out 

prisoners,  1186,  1188 
Subleasing  convict  labor,  1189 
Contracts  (see  also  Contract  convict 

labor)  — 
Confinement  of  federal  prisoners 

in  state  prisons,  1170-1171 
Maintenance  of  prisoners,  1175 
Restricting  building  against  jail 

walls,  1169 
Convict  defined,  1167 
Convict  labor  (see  also  Contract  con- 
vict labor)  — 
Authority  to  impose  labor,  1175 
Goods  made  by  convict  labor,  1177 
Health  as  conserved  by  labor,  1175 
Involuntary  servitude,  1176 
Labor  as  part  of  punishment,  1175 
Corporal  punishment  of  prisoners, 

1173,  1179 
Custody  of  prisoners,  see  Care  and 
custody  of  prisoners 
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PRISONS  AND  PRISONERS  —  eon- 
tinned. 
Definitions  •— 
Convict,  1167 
Imprisonment,  1163 
Jail,  1167 
Lockup,  1167 
Penitentiary,  1167 
Prison,  1167 
Prisoner,  1167 
Workhouse,  1167 
Discipline     (see     also     Can     and 
Custody    of    prisoners;    Good 
conduct  statutes)  — 
Brutal  treatment  as  unlawful,  1178 
Corporal  punishment,  1179 
Federal  prisoners  in  state  institu- 
tions, 1178 
Harsh  treatment  as  unlawful,  1178 
Powers  of  prison  keepers,  1178 
Punishments  to  enforce  discipline, 
1179 
Establishment,      maintenance     and 
regulation  of  prisons  — 
Adjoining    owners,    contract    re- 
stricting  building   against  jail 
walls,  1169 
Custody     and     management     of 

prisons,  1170 
Federal  prisons,  1170 
Governmental  function,  1168 
Incorporation  of  state  prison,  ef- 
fect as  to  character  of  institu- 
tion, 1169 
Liabilities  arising  from  establish- 
ment of  prison,  1171 
Management  of  prisons,  1170 
Neighborhood  as  affected  by  estab- 
lishment, 1168-1169 
Nuisances,  avoidance  in  location, 

1168-1169 
Purpose  of  establishment,  1168 
Statutory  regulation,  1169 
Federal    prisoners,    confinement    in 

state  prisons,  1170-1171 
Federal  prisons,  power  of  congress 

to  erect,  1170 
Forfeiture  as  consequence  of  convic- 
tion of  crime,  1185 
Good  conduct  statutes  — 
Constitutionality,  1194 
Forfeiture  of  credits,  1194 
Prisoners  right  to  credits,  1192- 

1194 
Purpose  of  legislation,  1192 
Goods  made  by  convict  labor,  1177 


PRISONS  AND  PRISONERS  —  con- 
tinued. 

Health  of  prisoners,  duty  of  prison 
keeper  to  protect,  1173 

Hiring  out  prisoners,  see  Contract 
convict  labor 

Imprisonment  defined,  1168 

Interstate  commerce,  goods  made  by 
convict  labor,  1177 

Jail  defined,  1167 

Jailer  — 
Appointment  by  sheriff,  1172 
Deputies,    liability    for    acts    of, 

1174 
Duties     and     liabilities     as     to 

prisoners,  1173 
Liabilities  as  to  prisoners,  1173 
Liability  to  third  persons,  1174 
Public  of^cers,  1172 
Records  kept  by,  1172-1173 
Sheriff  as  jailer,  1172 

Keepers  of  prisons,  see  Jailexs 

Labor,  see  Convict  labor 

Leasing  labor  of  convicts,  see  Con- 
tract convict  labor 

Lockup  defined,  1167 

Lynching  of  prisoners,  liability  of 
prison  keeper,  1173-1174 

Maintenance,  see  Establishment, 
maintenance  and  regulation  of 
prisons 

Management  of  prisons,  see  Estab- 
lishment, maintenance  and  regula- 
tion of  prisons 

Mob  violence  against  prisoners,  lia- 
bility of  prison  keeper,  1173*1174 

Nuisances  — 

Adjacent  property  owners  as  in- 
jured by  erection  of  prison, 
1171 
Avoiding  inconvenience  and  dis- 
comfort to  nearby  property 
owners,  1168-1169 

Penitentiary  defined,  1167 

Prison  association  as  public  or  pri- 
vate institution,  1169 

Prison  defined,  1167 

Prison  discipline,  see  Discipline 

Prisoner  defined,  1167 

Records  to  be  kept  by  jailer,  1172- 
1173 

Regulation,  see  Establishment,  main- 
tenance and  regulation  of  prisons 

Sheriff  as  jailer,  1172 

Status  of  prisoners  — 
Forfeitures,  1186 
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PRISONS  AND  PRISONERS  —  coth 
tinued. 
Status  of  prisoners  —  continued. 
Recovery     for     injuries     during 

imprisonment,  1182 
Right  to  sue  and  be  sued,  1180 
Thai  for  crime  while  imprisoned^ 
1185 
Statutory  regulation,  1169 
United    States    Courts,    power    to 
punish  warden  of  state  prison  for 
mistreating  federal  prisoners,  1171 
Workhouse  defined,  1167 


Conflict  of  authority  aa  to  right, 
1198 

Crime,  distributing  photographs 
and  descriptions  of  accused  per- 
sons, 1199 

Damages  for  invasion  of  light,  1200 

Definition,  1196 

History,  1196 

Injunction  to  prevent  invasion  of 
right,  1201 

Judicial  recognition  of  right,  1197 

Liberty  as  including  privacy,  1198 

'^Mugging"  cases,  1199 

Name,  publication  as  invading  right 
of  privacy,  1198 

Nature  of  right,  1197 

Personal  immunity,  1197-1198 

Personal  security  and  liberty  as  in- 
cluding privacy,  1198 

Photographs  — 

Distributing  photographs  of  per- 
sons accused  of  crime,  1199  • 
Making  picture  of  dead  body  of 

deformed  child,  1199 
Multiplication  of  copies  by  pho- 
tographer, 1199 

Pictures,  publication  as  invading 
right  of  privacy,  1198 

Property  rights  not  involved,  1197- 
1198 

Publication  of  name  or  picture  as 
violating  right,  1198 

Remedies  for  invasion  of  right,  1200 

Security  of  person  as  including 
privacy,  1198 

Statutory  right  of  privacy,  1201 

Unwarranted  publicity,  what  consti- 
tutes, 1198 

Violation  of  right,  1198 

PRIVATi:  WATS— > 

I    Abandonment  of  way,  1248 


PRIVATE  WATS  —  eowUnmed. 

Appurtenant  way,  1209 

Barrier,  right  of  owner  to  ereet,  1234 

Building  over  way,  1238 

Classification,  1206 

Construction  and  repair,  1243 

Continuous  use,  see  Ways  of  neces- 
sity 

Conveyance  bounded  by  way,  owner- 
ship of  soil,  1238 

Creation  — 
Estoppel,  1231-1234 
Express  grant,  1211-1213 
Legislative  act,  1250-1254 
Prescription,  1225-1231 
Reservation,  1211 
Statute  of  frauds  as  applicable  to 

creation,  1212 
Ways  of  necessity,  1214r-1225 
Words  of  inheritance  in  exprei 

grant,  1213 
Writing,  necessity,  1212 

Definitions  — * 
Road,  1206 
Way,  1205 

Destruction  of  right,  see  Lobb  of 
way 

Development  of  natural  resources, 
creation  of  private  road,  1253 

Deviation,  1242 

Distinctions,  1205 

Equitable  remedies  to  protect  right 
of  way,  1254 

Estate  required  to  support  way,  1210 

Estoppel  as  creating  private  way, 
1231-1234 

Express  grant,  1206,  1211 

Extent  of  way,  1243 

Fee  of  soil,  title  to,  1237 

Fences,  erection   and  maintenance. 
1245 

Ghites,    erection    and    maintenance. 

1245 
Implied  grant,  1206 
In  gross,  1208 

Injunction  against  obstruction,  1254 
Location  — 

Change  of  location,  1242 

Right  to  locate  way,  1241 
Loss  of  way  — 

Abandonment,  1248 

Operation  of  law,  1249 

Permanent  obstruction  acquiesoed 
in,  1247 

Power  to  destroy,  1247 
Modes  of  use,  1205 
Necessity,  see  Ways  of  necessity 
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PRIVATE  WAYS  —  eantinued. 
ObstructionB  — 
Fenees,  1245 
Fencing  way,  right  of  dominant 

owner,  1246 
Gates  and  fences,  1245 
Maintenance  of  obstructions  gen- 
erally, 1244 
Prescriptive  ways,  1246 
Prescription  — 
Burden  of  proof,  1230 
Continuous,     uninterrupted     and 
exclusive  use  as  requisite,  1225- 
1228 
Creation  of  right  of  way,  1225 
Grant  presumed,  1225 
Length    of    prescriptive    period, 

1230 
Obstruction  of  prescriptive  way, 

1246 
Permissive  use,  1228 
Presumption,  1230 
User,  extent  of  right,  1235 
Private  roads,  1250-1254 
Public  control,  1240 
Public,  rights  of,  1239 
Public  use,  establishment  of  private 

way,  1251 
Reasonableness,  rule  of,  see  Ways  of 

necessity 
Remedies  — 
Action  at  law,  1256 
Equity,  1254 
Injunction,  1254 
Repairs,  1243 

Reservation  of  right  of  way,  1206 
Rights  of  parties  — 
Barrier,  right  to  erect,  1234 
Building  over  way,  1238 
Conveyance  bounded  by  way,  1238 
Deviation,  1242 
Duties  of  owner  of  fee,  1238 
Express  grants,  1234 
Location  of  way,  1241 
Restrictions  imposed  by  grantor, 

1234 
Title  to  fee  of  soil,  1237 
Use     for     other     than     purpose 

granted,  1236 
Ways  by  prescription  and  neces- 
sity, 1235 
Ways   without  restrictive  words, 
1235 
Soil,  title  to  fee,  1237 
Statute  of  frauds,  writing  as  neces- 
sary to  create  right  of  way,  1212 


PRIVATE  WAYS  —  continued. 
Termination  of  right,  see  Loss  of 

way 
Title  to  fee  of  soU,  1237 
Unity  of  possession,  see  Ways  of 

necessity 
User  — 

Cqntinuous,  uninterrupted  and  ex- 
clusive use,  122&-1228 
Determination  as  to  use  intended, 

1234 
Extension   to   adjoining   parcels, 

1236 
Intention  of  parties,  1234 
Limitation    to    purpose    granted, 

1236 
Surface  right,  limitation  of  user, 

1234 
Ways  by  presoription  and  neees- 

sity,  1235 
Ways   without  restrictive  words, 

1235 
Ways  appurtenant  to  land,  1206- 

1207 
Ways  in  gross,  1208 
Ways  of  necessity— 
Continuous  use,  1221-1223 
Degree  of  necessity  requisite,  1217 
Distinction    betwen   grantor   and 

grantee,  1224 
Duration  of  right,  1219 
Extent  of  right,  1219 
Implied  grant  or  reservation  as 

foundation,  1214 
Presumption,  1215 
Quasi  easements,  1219-1221 
Reasonable  necessity,  1223 
Reasonableness,  rule  of,  1218 
Unity  of  possession  as  foundation 

of  right,  1216 

PROCESS  — 

Abuse  of  criminal  process  in  making 
service,  1275 

Actual  service,  see  Service 

Additional  parties  as  requiring  new 
process,  1264 

Affidavit  for  publication,  1294 

Agent  authorized  to  serve  process, 
1272 

Amendment  of  pleadings  as  requir- 
ing new  process,  1263 

Amendment  of  process  (see  also  De- 
fects and  objections)  — 
Attestation    supplied    by    amend- 
ment, 1327 
Defects  amendable  generally,  132^4 
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PROCESS  --  continued. 

Amendment  of  process  —  continued. 
Direction  to  proper  officer,  1327 
Formal  defects  as  amendable,  1326 
Names  of  parties,  correction,  1328 
Power  to  amend,  1326 
Seal  added  by  amendment,  1268, 

1327 
Signature  supplied  by  amendment, 

1327 
Void   and   voidable   process   dis- 
tinguished, 1267 
Void  process  not  amendable,  1326 

Appearance  — 
Designation   of   time   and   place, 

1267 
Waiver  by  voluntary  appearance, 
1263 

Attachment  as  process,  1262 

Attachment,  service  by  publication, 
1287 

Attorneys  — 
Authority  to  serve  process,  1272 
Exemption  from  service  of  civil 
process,  1304 

Authority  to  serve  process,  see  Serv- 
ice 

Bill  of  revivor  as  requiring  new 
process,  1264 

Breaking  and  entering  dwelling  to 
effect  service,  1276-1279 

Cloud  on  title,  service  by  publica- 
tion, 1285 

Condemnation  proceedings,  service 
by  publication,  1287 

Constructive  service,  see  Publication; 
Service 

Convicts  as  exempt  from  civil  proc- 
ess, 1314 

Corporations     (see     also     Foreign 
corporations)  — 
Consolidated  corporations,  1337 
Constructive  service,  1335 
Lessee  corporations,  1337   . 
Persons  who  may  be  served  gen- 
erally, 1335-1337 
Railroad  companies,  1337 
Receivers,  actions  against,  1338 
Return  of  process  against  corpo- 
ration, 1338 
Service  of  process  generally,  1334 

Criminal  proceedings,  person  charged 
as  exempt  from  civil  process, 
1313-1315 

Cross  bill  as  requiring  new  process, 
1264 

Date  of  writ,  materiality,  1266 


PROCESS  —  continued. 
Defects    and    objections    (see    also 
Amendment  of  process)  — 
Advantage,  how  taken,  1323 
Defects  in  copy  delivered  to  de- 
fendant, 1325 
Demurrer  not  avoidable  to  raise 

objection,  1323 
Misnomer,  1324 

Mode  of  making  objections,  1323 
Motion  to  quash,  1323 
Setting  aside  service,  1323 
Time  of  making  objection,  1323 
Definition,  1261 

Demurrer,  see  Defects  and  objections 
Dismissal,  see  Jurisdiction 
Divorce^  service  by  publication,  1288 
Domestic  corporations,  see  Corpora- 
tions 
Due  process  of  law  as  requiring  per- 
sonal service,  1282 
Dwelling  house,  breaking  and  enter- 
ing to  effect  service,  1276-1279 
Eminent  domain  proceedings,  service 

by  publication,  1287 
Enticing  defendant  into  jurisdiction, 

1275 
Equity  — 
Amended   bill   as   requiring   new 

process,  1264 
Bill  of  revivor  as  requiring  new 

process,  1264 
Gross     bill     as     requiring     new 

process,  1264 
Supplemental    bill    as    requiring 
new  process,  1264 
Exemptions,     see     I'nvileges     and 

exemptions 
Extraterritorial  service  as  equivalent 

to  publication,  1283 
Foreign   corporations  — 
Admission  o.''  service,  1360 
Agents  generally,  service  on,  1356 
Agents  of  insurance  and  loan  com- 
panies, 1355 
Agents,  service  after  termination 

of  authority,  1357 
Agents,  service  on,  1351 
Agent   to   receive   service,   1349- 

1351 
Causes  of  action  in  which  service 

is  permissible,  1345 
Cessation    of    business    in    state, 

1344 
Designation  of  person  to  receive 
service,  1349-1351 
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PROCESS  —  eontinued. 

Foreign  corporations  —  eontinued. 
Doing    business    in    state,    1340- 

1344 
Exdusiveness  of  service  on  desig- 
nated person,  1349 
Managing  agents,  service  on,  1353- 

1355 
Officer  or  agent  in  state  casually 
or  on  corporate  business,  1358- 
1360 
Persons  on  whom  service  maj'  be 

made,  1351 
Power  to  prescribe  mode  of  serv- 
ice, 1347-1349 
Resident  officer,  service  on,  1352 
Return  of  service,  1361 
Revocation    of   agency    in    state, 

1344 
Sales  agents  and  soliciting  agents, 

service  on,  1356 
Service  by  publication,  1360 
Service  of  process  generally,  1339 
State  officer  designated  to  receive 

service,  1360 
Traveling    salesmani    service    on, 

1356 
Waiver  of  service,  1360 
Withdrawal  from  state,  1344 
Formal  requisites,  see  Requisites  and 

validity 
Garnishment  as  process,  1262 
Holiday,  service  of  process  on,  1273 
Idem  sonans  in  service  by  publica- 
tion, 1300 
In  rem  proceedings,  personal  servioe 

not  necessary,  1270 
Insurance    companies,    service    on, 

1355 
Issuance,  1265 
Judges  as  exempt  from  service  of 

civil  process,  1304 
Judgment  without  process  as  void, 

1262-1263 
Jurisdiction  (see  also  Service)  — 
Acquisition  of  jurisdiction  of  per- 
son as  purpose  of  process,  1262 
Dismissal  of  suit,  loss  of  jurisdic- 
tion by,  1264 
Blnowledge   of  pendency   of  suit 

not  sufficient,  1263 
Nonresident,  jurisdiction  acquired 

by  publication,  1290-1292 
Resident,  jurisdiction  acquired  by 
publication,  1292 
Knowledge  of  pendency  of  suit  as 
giving  jurisdiction,  1263 


PROCESS  —  continued. 
Legislative  officers  as  exempt  from 

service  of  civil  process,  1303 
Loan  companies,  service  on,  1355 
Mailing  notices  of  service  by  publi- 
cation, 1303 
Managing  agents,  see  Foreign  corpo- 
rations 
Members    of    congress,    exemption 
from  service  of  civil  process,  1303 
Members  of  parliament,  exemption 
from  service  of  civil  process,  1303 
Military,  exemption  from  service  of 

civil  process,  1305 
Misnomer  in  process  served  by  pub- 
lication, 1298-1301 
Mortgage    foreclosure,    service    by 

publication,  1287 
Motion  to  quash  process  or  servioe, 

1323 
Necessity  and  purpose  — 
Additional    parties    as    requiring 

new  process,  1264 
Amendment     of     pleadings     as 

requiring  new  process,  1263 
Bill  of  revivor  as  requiring  new 

process,  1264 
Cross     bill     as     requiring     new 

process,  1264 
Jurisdiction  of  person,  acquisition, 

1262 
New    action    brought    after    dis- 
missal of  original  action,  1264 
Opportunity  to  be  heard,  1262 
Supplemental    bill    as    requiring 
new  process,  1264 
New  process,  see  Necessity  and  pur- 
pose 
Nonresidents,  service  on,  1270 
Officers   authorized   to   serve  proc- 
ess, 1271 
Opportunity  to  be  heard  as  purpose 

of  process,  1262 
Order  of  publication,  see  Publication 
Parties  (see  also  Service)  — 
Designation  in  process,  1266 
Exemption     from     civil     process 
while    attending    court,    1305- 
1313 
Misnomer,  amendment  to  correct, 

1328 
Names  of  parties  in  process  served 

by  publication,  1298-1301 
New    parties    as    requiring    new 

process,  1264 
Service  of  writ  by  a  party,  1272 
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PROCESS  —  eontimed. 
Partitioiiy    Berriod    by    pnbliestioii, 

1287 
Partnership  — 
Agent,  service  of  process  on,  1333 
Constructive  service  on  firm,  1333 
Service  of  process  of  partnerships 
generally,  1332 
Personal  service,  see  Service 
Posting  notices  of  service  by  publi- 
cation, 1303 
Presumptions  in  aid  of  return,  1319 
Prisoners,  service  on,  1274,  1314 
Privil^es  and  exemptions  — 
Attorneys  at  law,  1304 
Criminals,  1313-1315 
Judges,  1304 
Legislative  officers,  1303 
Members  of  CongreBS,  1303 
Members  of  parliament,  1303 
Military  service,  persons  engaged 

in,  1305 
Parties  to  action  attending  court, 

1305-1313 
Persons  charged  mth  or  convicted 

of  crime,  1313-1315 
Prisoners,  1314 
Suitors    in    attendance   on    trial, 

1305-1313 
Waiver  of  privilege,  1313 
Witnesses  attendmg  court,  1305- 
1313 
Pxoof  of  service,  see  Return  and 

proof  of  service 
Publication  — 
Actions  in  which  publication  may 

be  authorized,  1284 
Affidavit,  1294 
Attachment,  1287 
Cancellation  of  deed,  1287 
Condemnation  proceedings,  1287 
Diligence  to  discover  whereabouts 

of  defendant,  1295 
Divorce  proceedings,  1288 
Due  process  of  law  as  requiring 

personal  service,  1282 
Form  of  notice  published,  1297 
Idem  sonans,  doctrine  of,  1300 
In  rem  proceedings,  1284 
Jurisdiction   acquired   as   against 

nonresidents,  1290 
Mailing  notices,  1303 
Misnomer,  1208 
Mortgage  foreclosure,  1287 
Names  of  parties,  1298-1301 
Necessity  as  basis,  1288 
Nonresidents,  1288,  1290 


PROCESS  —  eontinued. 
Publieation  —  contitmed* 

Notice  published,  1297 
Number  of  publications,  1301 
Order  of  publication,  1296 
Partition  actions,  1287 
Personal  service  out  of  state  as 
equivalent  to  publication,  1283 
Persons    served    by    publieation, 

128&-1293 
Place  of  publication,  1302 
Posting  notices,  1303 
Prerequisites  to  service  by  publi- 
cation, 1293-1296 
Probate  proceedings,  1287 
Quieting  title  or  removal  of  cloud, 

1285 
Real   estate,  actionif  relating  to, 

1284 
Resident,     jurisdiction     acquired 

against,  1292 
Specific  performance,  1286 
Strict  compliance  with  statutory 

requirements,  1293 
Time  of  publication,  1301 
Unknown  claimants,  1289 
Quashing  process  or  service,  1323 
Quieting  title,  aervioe  by  publication, 

1285 
Railroad  companies,  service  of  proc- 

eas  on,  1337 
Receivers,  service  of  process  on,  1338 
Requisites  and  validity — 
Alias  writ,  teste,  1266 
Date  as  material,  1266 
Designation  of  parties,  1266 
Designation  of  time  and  place  to 

appear,  1267 
Direction  to  officer,  1266 
Return   day,   effeet  of   omisBion, 

1267 
Running  in  name  of  government, 

1265 
Seal,  necessity,  1268 
Signature,  1266 
Style,  1265 
Teste  of  writ,  1266 
Return  and  proof  of  service  — 
Amendment  of  return,  1329-1332 
Conclusiveness,  1321 
Defective  statement  of  return  day, 

1267 
Designation    of  time   and   place, 

1267 
Evidence  of  service,  1315 
Evidence  to  impeach  return,  1321 
Evidence  to  support  return*  1320 
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PROCESS  —  eantinued. 
Return  and  proof  of  service  —  con- 
tinued. 
Manner  of  Bervioe  to  be  shown, 

1318 
Mistake  in  naming  the  return  day, 

effect,  1267 
Naming  defendant  in  return,  1317 
Necessity  of  return,  131^ 
Power  to  aoMod  retom,  1329 
Panrmptions  in  aid  of  return, 

1319 
Proof  of  service  by  publication, 

1318 
Requisites  and  sufficiency,  1316 
Service  proved  by  return,  1315 
Signatujra  to  return:,  1316 
Seal- 
Amendment  to  supply  omission, 

1327 
Necessity,  1268 
Service  (see  also  Corporations ;  For- 
eign corporations;  Partnership; 
Return  and  proof  of  service)  — 
Abuse  of  criminal  process  to  pro- 
cure service,  1275 
Actual  service,  1269 
Agent  as  authorized  to  make  serv- 
ice, 1272 
Artifice  in  procurement  of  service, 

1275 
Attorney  as  authorized  to  make 

service,  1272 
Authority  to  make  service,  1271 
Breaking  and  entering  dwelling  to 

effect  service,  1276-1279 
Constructive  service,  1269 
Day   or  night  time  for   service, 

1273 
Delivery   of  copy   to   defendant, 

1274 
Deputy  of  sheriff  de  facto,  serv- 
ice by,  1272 
Disqualification  of  officer,  1266- 

12G7 
Entering  premises  of  third  per- 
son, 1279 
Enticing  defendant  into  jurisdic- 
tion, 1275 
Formalities   of   personal  service, 

1274-1276 
Fraud  or  force  in  procurement  of 

service,  1275 
Holiday  as  proper  day,  1273 
Hour  of  day  for  making  service, 
1273 


PROCESS  —  continued. 
Service  -^  continued. 

Jurisdiction  of  person  as  depend- 
ent on  service,  1270 

Legislative    power    to    determine 
manner  of  service^  1261^ 

Manner   of  mtUng  of  personal 
service,  1274 

Manner  of  questioning  validity  of 
service,  1275-1276 

Methods  of  service,  1269-1271 

Night  as  lawful  time  for  service, 
1273 

Nonresident  parties,  1270 

Nonresident^  personal  service  be- 
yond jurisdiction  of  court,  1274 

Nonresident    temporarily    within 
jurisdiction  of  court,  1274 

Officers  authorized  to  serve  proc- 
ess, 1271 

Party  as  authorized  to  make  serv- 
ice, 1272 

Personal  service,  1271-1279 

Place  of  service,  1273 

Prisoners  served  in  jail,  1274 

Publication,  service  by,  1282-1303 

Reading   summons   to   defendant 
personally,  1274 

Special   officer  to  serve  process, 
1272 

Statutory  regulation,  1269 

Substituted  service,  1279-1282 

Sunday  as  proper  day,  1273 

Time  for  service,  1273 

Trespass  on  premises  of  third  per- 
son, 1279 

Trick  in  procurement  of  service, 
1275 

Validity  of  service  by  breaking 
into  dwelling,  1278 
Setting  aside  service,  1323 
Sheriff  as  proper  officer  to  serve 

process,  1271 
Signature,  see  Requisites  and  valid- 

ity 

Specific    performance,    service    by 

publication,  1286 
Style  of  process,  1265 
Substituted  service  (see  also  Return 
and  proof  of  service)  -*- 
Constitutionality  of  statutes,  1279 
Copy  of  summons  for  each  of  sev- 
eral defendants,  1280 
Copy  of  summons  left  at  place  of 

abode,  1279 
Judgment  in  personam,  1279 
Manner  of  making,  1279 
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PROCESS  —  eanUmied.  i 

Substituted  service  —  eontinued^ 
Person  with  whom  copy  may  be 

left,  1281 
Place  where  copy  may  be  left, 

1280 
Strict    compliance    with    statute, 
1279-1280 
Sunday,  service  of  proeeas  on,  1273 
Supplemental  bill  as  requiring  new 

process,  1264 
Territorial  limitations,  1265 
Teste  of  writ,   ^ect  of  omiaaion, 

12G6 
Svespaai  in  making  aarviee^  1279 


PROCESS  —  oarUifimd. 

Unknown  parties,  service  by  publi- 
cation, 1289 

Voluntary  appearance,  see  Appear- 
ance 

Waiver  — 
Right  to  waive  process,  1263 
Voluntary  appearance,  1263 

Wills,  publication  of  proeeas  in  pro- 
bate proceedings,  1287 

Witnesses,  exemption  from  oyH 
process  while  attending  court, 
1305-1313 

Writ  as  qrnonymous  with  pcoetM, 
2202 
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